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REMINGTON  ON  BANKRUPTCY 


CHAPTER  XXX. 

Trustee's  Title  and  Right  to  Assets. 

Synopsis  of  Chapter. 

§  11.57.  Complete  Statement  of  Trustee's  Title  and   Rights. 

§  1138.  Section   70    (a)    to   Be   Construed  with   Cognate   Sections — Trustee   Gets 

More  than  Bankrupt's  Title  and  Rights. 
§  1139.  General  Discussion  of  Trustee's  Title  and  Rights. 
§  1140.  Local    Law    Determines     Effectiveness    of    Transaction    to    Accom-plish 

Transfer  of  Title,  Also  Time  Title  Passes. 
§  1141.  Also  Governs  Validity,  Except  Where  Peculiar  Rights  as  to  Preferences, 

Liens  by  Legal  Proceedings,  etc.,  Conferred  by  Act  Itself,  Involved. 
§  1142.  Detailed  Discussion  of  Trustee's  Title  and  Rights. 

DIVISION  1. 

§  1143.  First,  Trustee's  Title  and  Rights  as   Successor  to   Bankrupt's  Title   and 

Rights — Statement. 
§  1144.  Intervention   of   Creditors'    Rights    Causing    Modification   of   Rule   That 

Bankrupt's  Title  Taken. 
§  1144J4-  But  Trustee  May  Abandon  Burdensome  Property  or  Unprofitable  Con- 
tracts. 

SUBDIVISION   "a." 

§  1145.  Bound  by  Bankrupt's  Sales,   Mortgages,  Deliveries,  Bailinents,  Contracts 

and  Equitable  Liens. 

§  1146.  Thus,  as  to  Setting  Apart  or  Delivery  Sufficient  to  Pass  Title  to  Goods 

Sold,  Pledged  or  in  Process  of  Manufacture,  and  "Warehousing." 

§  1147.  Bankrupt's  Contracts  of  Purchase  or  Sale,  and  His  Mortgages. 

§  1147J4.  Conditional  Sales. 

§  1147J4-  Assignment  of  Book  Accounts  and  Notice  to  Debtors. 

§  1148.  Bankrupt's  Assumption  of  Mortgages   or  Other  Obligations. 

§  1149.  Estoppels  against  Bankrupt,  Good  against  Trustee. 

§  1149^.  Right  of  Subrogation. 

§  1150.  Specific  Contractual  Rights  and  Equitable  Liens. 

§  11505^.  Oral  Modifications  of  Written  Contracts  Unknown  to  Trustee. 

§  1151.  Forfeiture  Clauses,  Rent,  etc. 

§  1153.  Fixtures. 

§  11521^.  After-Acquired  Property. 

§  1153.  Disregarding  Note  and  Suing  on  Original  Consideration. 

SUBDIVISION    "'b." 

§  1154.  Mechanics'  and  Subcontractors'  Liens,   Landlords'  Liens,  etc. 
§  1155.  Mechanics'   Liens,   etc..   Not   Liens   Obtained   by   Legal   Proceedin_gs   nor 
Preferences. 
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§  1156.  Subcontractors'  Liens. 

§  1157.  Liveryman's  Liens. 

§  1158.  Artisan's  Liens. 

§  1159.  Statutory  Liens  for  Supplies. 

§  1160.  Landlord's  Lien  or  Priority  for  Rent. 

§  1161.  Mechanics'  Lien,  etc.,  Valid  Though  Affidavit  or  Stop  Notice  Not  Filed 
Till  after  Bankruptcy  of  Owner,  etc. 

§  1162.  Failure  to  Perfect  Lien  in  Statutory  Form  Invalidates. 

§  1163.  But  Where  Perfecting  Dependent  on  Legal  Proceedings,  Bankruptcy 
May  Dispense  wjth  Same. 

§  1164.  Consent  to  Payment  of  Fund  into  Bankruptcy  Court. 

§  1165.  Without  Consent,  State  Court  Proper  Forum,  Where  Contractor  or  Sub- 
contractor  Bankrupt. 

SUBDIVISION    ''c.'' 

§  1166.  Inchoate  Dower  Right  Unimpaired. 

§  116654.  Except  Where   Dower  Not  Good  against  Levying  or  Judgment  Cred- 
itors. 
§  1166J4.  Dower  in  Lands  Located  in  Another  State, 
g  1166J4.  Release   of  Dower  in   Preferential   or  Fraudulent   Mortgage. 
§  1167.  Widow's  and  Children's  Allowances. 

SUBDIVISION  "d." 

§  1168.  Right  of  Stoppage  in  Transitu  Unimpaired. 
§  1169.  Right  to   Rescind  for  Fraud  Unaffected. 

SUBDIVISION    "e." 

§  1170.  Right  of  Set-Off  and  Counterclaim  Unimpaired. 

§  1171.  Which  Governs:    Law  of  State,  United  States,  or  of  Forum. 

§  \VJiy2.  Mutual  Demands  Must  Have  Existed. 

§  1172.  And   Must   Have   Existed   before   Bankruptcy. 

§  1173.  Offset  Need  Not  Be  Due,  if  Owing. 

§  1174.  And   May  Be   Only   Contingently   Owing.  _ 

§  1175.  Separate  Debt  Not  to  Be  Offset  against  Jo'int  Debt. 

§  1176.  Mutual  Debts  to  Be  between  Same  Parties,  in  Same  Capacity. 

§  1177.  Offset  Must  Be  Provable  Debt. 

§  1178.  But   Claim   Not   Proved   within   Year,    Nevertheless   Available   as    Offset. 

§  1179.  Voidable  Preference  Not  Available  as  Offset  in  Favor  of  Preferred 
Creditor. 

§  11795^.  But  Dividend  Available  as  Offset  in  Favor  of  Preferred  Creditor. 

§  1180.  But  General  Deposits  in  Bank  Available  to  Bank  as  Set-Off,  if  Not  Ap- 
plied by  Bankrupt  on  Bank's  Claim. 

§  1181.  Creditor  Selling  Claim  to  Effect  Indirect  Preference  by  Purchaser's 
Using  Claim  as  Offset  to  Purchase  Price. 

§  1182.  Offsets  Purchased  with  Knowledge  of  Insolvency  or  to  Use  as  Offset, 
etc..   Not  Allowable. 

§  1183.  Burden  of  Proof  of  Propriety  of  Offset  on  Debtor. 

§  1184.  Supervening  Insolvency  Destroying  Right  of  Offset. 

§  1185.  Thus,  Stockholding  Creditor  May  Not  Offset  against  Unpaid  Subscrip- 
tions. 

§  1186.  Supervening  Insolvency  Creating  Right  of  Offset. 

§  1187.  No  Judgment  against  Trustee  for  Excess  of  Offset. 
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§  1188.  Likewise,    No    Judgment    in    Bankruptcy    Proceedings    against    Claimant 
Where  Estate's  Claim  Exceeds  Claimant's. 

SUBDIVISION     "f." 

§  1189.  Application  of  Payments. 

§  1190.  Thus,  Creditor's  Right  to  Apply  in  Absence  of  Debtor's  Instructions. 

§  1191.  Application  to  Be  as  Equity  Requires,  in  Absence  of  Directions. 

SUBDIVISION    "g."' 

§  1193.  Trustee   Succeeds   to   Bankrupt's  Defenses  an"d- Rights. 

§  1193.  May  Interpose  Bar  of  Statute  of  Limitations. 

§  1194.  May  Urge  Statute  of  Frauds. 

§  11941^.  May  Plead  Estoppel. 

§  1195.  May   Plead   Illegality   or   Ultra   Vires. 

§  1196.  May  Plead  Usury. 

§  1197.  May  Redeem  Mortgaged  Property. 

!:   1198.  May  Recover  Property  Misapplied  to  Agent's  Private  Debt. 

§  1199.  May    Defend   That    Mortgage    Does    Not    Cover   Specific   After-Acquired 

Property  or  Is  Void  for  Indefiniteness  or  for  Failure  to  Comply  with 

Statutory  Requirements. 
§  119954-  Or  That  Mortgage  or   Other  Lien   Does   Not   Secure   Certain   Obliga- 
tions, etc. 
§  1300.   May  Urge  Transfer  Absolute  in  Form,  but  Mortgage  in  Fact. 
§  1201.  May  Plead  Waiver. 
§  1301J4.  May  Plead  Abandonment. 
S  1301J4.  May  Plead   Merger. 

§  1203.  May  Plead  Payment,  Accord  and  Satisfaction,  etc. 
§  1203;4-  May  Demand  Accounting. 
§  13035^.  May  Ask  Reformation  of  Contract. 

§  1203.  Trustee  Entitled  to  All  Offsets,  Rebates,  etc.,  of  Bankrupt. 
§  1304.  May  Plead   Bankrupt's  Lack  of  Capacity  and  Ultra  Vires. 
§  1305.  May  Urge  Articles  Not  Fixtures. 
§  1306.  May  Urge  Facts  Constitute  Sale. 
5  1306^4.  Or  Novation. 


DIVISION  3. 

§  1207.  Second,  Trustee's  Title  and  Rights  as  Successor  to  Creditors  under  State 

Law. 
§  1308.  Trustee's  Title  and  Rights  as  Successor  to  Creditors  a  Three-Fold  Subject. 

SUBDIVISION    ''a." 

§  1309.  Fraudulently  Transferred  Property  Recoverable. 

§  1310.  Likewise,   Property  Not  "Transferred"  by  Bankrupt  but  Held  on  Secret 

Trust  for  Him. 
§  1211.  Constructively  Fraudulent  Though  Not  Actually  So. 
§  1211J4.  Fraudulent  or  Preferential  Transfers  by  State  Law  Inuring  to  Benefit 

of  All  Creditors,  Whether  So  Inure  in  Bankruptcy. 
§  1313.  "Creditor  Armed  with  Process"  Not  Requisite. 
§  1313.  Badges  of  Fraud  Considered  Together,  Not  Separately. 
S  1213J^.  Great  Latitude  in  Admission  of  Evidence. 
§  1313J4.  Conspiracy  to  Defraud. 
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§  1214.  Fraudulent  Transfers  before  Four  Months  of  Bankruptcy. 

§  1215.  Fraudulent  Transfers  before  Passage  of  Bankruptcy  Act. 

§  1215^4.  Insolvency,  Whether  Requisite. 

§  1216.  Transfer  Itself  Creating  the  Insolvency. 

§  1217.  Complicity  of  Transferee  to  Be  Shown. 

§  1218.  Transferee  Innocent  but  Consideration   from  Him  Purely  Executory. 

§  1219.  Lien,   Actually   and   Not   Merely   Constructively    Fraudulent   as   to    Part, 

Void  as  to  All. 
S  1220.  Fraudulent  Transfer  Not  to  Be  Confused  vi^ith  Preferential  Transfer. 
§  1221.  Mortgages  Witliheld  from  Record. 
§  1222.  Conditional  Sales  Contracts  Withheld  from  Record. 
§  1222^2.  Likewise,   Equitable   Liens   and   Powers   of   Sale   in   Other   Cases   than 

Mortgages  or  Conditional  Sales. 
§  1223.  Mortgages  to  Cover  Future  Advances  Good  Though  Made  within  Four 

Months. 
§  1224.  Fraudulent  Court  Orders  or  Judgments. 

§  12241/2.  Transfers  of  Exempt  Property,  Whether  May  Be   Fraudulent. 
§  1225.  Subsequent  Creditors. 
§  1225^.  Ignoring  Fiction  of  Corporate   Entity. 
§  122554-  Distribution  Among  Prior  and   Subsequent  Creditors,   etc.,   on   Setting 

Aside  Transfers  Void  to  a  Class. 
§  1226.  Either  Property  Itself  or  Its  Value  Recoverable. 
§  1227.  Bona  Fide  Holder  for  Value  Prior  to  Adjudication,  Protected. 
§  1227J^.  Allowance  of  Transferee's  Claim  on  Surrender  of  Fraudulent  Transfer. 

SUBDIVISION    "B.'' 

S  1227J4-  Trustee's  Rights  without  Aid  of  Amendment  of  1910  and  without  Fraud 
Necessarily  Involved. 

§  1227^4.  Where  by  State  Law  Existing  Creditor  before  Bankruptcy  Must  Be 
"Armed  with  Process." 

§  122754.  Trustee's  Subrogation  to  Existing  Creditor  Not  Armed  with  Process 
before  Bankruptcy. 

§  1228.  Alleged  "Consignments,"  "Leases,"  "Agencies,''  "Pledges,''  "Bailments," 
Where  Really  Sales. 

§  1228}/2.  Disguised  Conditional  Sales  Invalid  for  Lack  of  Record  Even  Though 
No  Creditor  "Armed  with  Process''  Exists. 

§  1229.  Liens  Void  as  to  Creditors  for  Want  of  Record,  Void  as  to  Trustee. 

§  1230.  Unrecorded  or  Unfiled  Chattel  Mortgages  Void. 

§  1231.  Unfiled  Chattel  Mortgages  Not  Void  Where  Filing  or  Recording  Not  Re- 
quired. 

S  1232.  Meaning  of  "Required." 

§  1233.  Creditor  "Armed  with  Process"  No  Longer  Necessary. 

§  1234.  Not  Void  for  Simple  Nonrecord  in  States  Where  Showing  of  Damage 
to  Creditors  or  Other  Additional  Conditions  Also  Requisite 

§  1235.  Not  Void  in  States  Where  Mere  Equitable  Sequestrations  by  Receivers, 
Assignees,  etc..  Insufficient. 

§  1236.  Taking  of  Possession  Curing  Lack  of  Record. 

§  1237.  Whether  Lien  Begins  at  Date  of  Taking  Poss'ession  or  Reverts,  Deter- 
mined by  State  Law. 

§  1238.  As  to  After-Acquired  Property. 

§  1239.  Permitting  Creditor  to  Levy  after  Bankruptcy  in  Order  to  "Arm 
with  Process.'' 

5  1240.  Defective  Refiling  of  Chattel  Mortgage. 
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§  1240J4-  Filing  or  Refiling  in  Wrong  Place. 

§  IZiOyi.  Or  in  Only  One  Place  Where  Statute  Requires  Two. 

§  1240J4.  Defective  Execution  of  Mortgages,  etc. 

§  1241.  Unrecorded  or  Unfiled  Conditional  Sales  Contracts,  Void. 

§  1242.  Creditors  "Armed  with  Process"  No  Longer  Requisite. 

§  1243.  But  Where  Filing  or  Recording  Not  "Required." 

§  124354-  Whether  Preservation  of  Lien  for  Benefit  of  Estate  Requisite. 

§  1243^.  Whether  Extent  of  Lien  Measures  Extent  of  Trustee's  Rights. 

§  1244.  Distinction  between  Conditional  Sales,  as  Mere  Retentions  of  Title,  and 
Chattel  Mortgages,  as  "Transfers." 

?  1245.  Critical  Analysis  of  State  Statutes  Requisite  to  Reconcile  Decisions. 

§  1246.  Disguised  Conditional  Sales,  Void  for  Want  of  Record. 

§  1346H.  Bills  of  Sale  as  Mortgages. 

§  1247.  Chattel  Mortgages  or  Conditional  Sales  Made  in  State  Where  Recording 
Not  Required  but  Contemplating  Delivery  Where  Required  and  Vice 
Versa. 

§  1247^.  Removing  Mortgaged  Chattels  or  Chattels  Sold  under  Conditional 
Sale  to  Another  State,  without  Consent. 

8  1248.  Unrecorded  Real  Estate  Mortgages. 

§  1249.  Unrecorded  Sales  of  Personalty  Where  Property  Still  in  Seller's  Hands. 

§  1250.  Other  Liens  and  Contracts  Not  Requiring  Record. 

§  1251.  Owner's  Lien  on  Material  Left  on  Premises  by  a  Bankrupt  Contractor. 

§  1252.  Equitable  Liens  upon  Property  Already  Pledged  and  in  Pledgee's  Hands. 

§  1253.  Agreement  to  Insure  Operating  as  Equitable  Assignment. 

§  125354.  Other  Equitable  Liens  and  Assignments  and  Powers  of  Sale. 

§  1254.  But  Liens  Absolutely  Void,  Void  Also  in  Bankruptcy. 

§  1255.  Mechanics'   and   Subcontractors'  Liens  Not  Filed  Till  after  Bankruptcy. 

§  1256.  Recording,  Where  Lien  on  Both  Real  and  Personal  Property. 

§  1257.  Liens  Invalid  under  State  Law  for  Other  Reason  than  Lack  of  Record, 
Void. 

§  1258.  Chattel  Mortgages  with  Power  of  Sale,  When  Void. 

§  1259.  Not  Void  if  Agreement  to  Apply  Exists  Though  Agreement  Disre- 
garded. 

§  1360.  And  Mere  Remaining  in  Possession  and  Selling  for  Short  Period  without 
Reservation  of  Power  of  Sale,  Does  Not  Vitiate. 

§  1261.  Power  of  Sale  Not  Reserved  in   Express  Terms. 

§  1262.  Whether  Power  of  Sale  Mortgage  Void  Only  as  to  Goods  to  Be  Sold 
or  Void  in  Toto. 

§  1263.  Conditional  Sales  Contracts  vi'ith  Power  of  Sale,  Subject  to  Same  Rules 
as  Chattel  Mortgages. 

§  126354.  Equitable  Liens  and  Power  of  Sale  in  Other  Cases  than  Mortgages  or 
Conditional  Sales. 

§  1264.  Mortgages   on  After-Acquired  Property. 

§  136454.  Transfers  by  Insolvent  Corporations  to  Secure  Preferred  Stockholders. 

§  1265.  Peculiar  Rights  or  Remedies  of  Creditors  by  Special  Statute,  Trustee 
Succeeds  Thereto. 

§  1366.  But  Where  Special  Rights  Dependent  on  Special  Remedies  Not  Avail- 
able Because  of  Bankruptcy. 

§  1267.  Maintaining  Statutory  Suits,  to  Perfect  Special  Rights,  but  for  Benefit 
of  All. 

§  1368.  And  Where  Bankruptcy  Court  Not  in  Custody  of  Property  Involved. 

§  1269.  Prior  General  Assignment — Whether  Effective  to  Avoid  Liens  Recorded 
before  Bankruptcy  but  Not  until  after  Assignment. 

§  126954.  Anti-Bulk-Sales   Laws. 
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SUBDIVISION     "C." 

§  1370.  Trustee  Now  a  Creditor  "Armed  with  Process" — Amendment  of  1910. 

§  1370  1/10.  Whether  Amendment  Retroactive — Whether  Trustee  Stands  as 
"Creditor  Armed  with  Process"  as  to  Liens  and  Contracts  Made 
before   Amendment. 

§  1270  3/10.  Date  When  Trustee's  Lien  or  Execution  Rights  Arise. 

§  1370  3/10.  Conditional  Sales,  Chattel  Mortgages,  etc..  Withheld  from  Record, 
but  Filed  Prior  to  Bankruptcy. 

§  1370  4/10.  But  Has  Rights  of  Levying  Creditor  Only  as  to  Property  in  Cus- 
tody or  Coming  into  Custody  of  Bankruptcy  Court. 

§  1370  5/10.  Not  an  "Innocent  Purchaser,"  Even  Since  the  Amendment  of  1910. 

§  1370  6/10.  But  Is  a  "Third  Person." 

§  1370  7/10.  Unfiled    Chattel     Mortgages,     Conditional    Sales,     etc.— Rights     of 
■  Trustee  Since  Amendment  of  1910. 

§  1370  8/10.  Rescission  for  Fraud  Unaffected  by  Amendment  of  1910,  Arming 
Trustee  with  Process. 

§  1370  9/10  Maxim  That  "Filing  of  Petition  a  Caveat,  Attachment  and  Injunc- 
tion." 

DIVISION  3. 

§  1371.  Third,  Trustee's  Peculiar  Title  and  Rights  Conferred  by  Bankruptcy  Act 
Itself. 

§  1373.  Cases  under  This  Subject  Must  Have   Arisen   Since  Passage   of  Act. 

§  1373.  General  Discussion. 

§  1274.  "Trust  Fund,"  Theoretical  Basis  of  Peculiar  Titles  Conferred  by  Bank- 
ruptcy Act. 

§  1275.  Efficiency  of  Facts  to  Create  Passing  of  Title  and  Nature  of  Title  Pass- 
ing, Determined  by  State  Law. 

SUBDIVISION    "a." 

§  1276.  Definition   of   Preference. 

§  1377.  "Preferences,"    "Voidable     Preferences"     and     "Preferences''     That     Are 

"Acts   of  Bankruptcy,"  to   Be   Distinguished. 
§  1278.  First  Element  of  a  Preference — Depletion  of  Insolvent  Fund. 
§  1379.  Entirely  Fictitious  Transactions. 
§  1279J4.  Transferring  Worthless  Equity. 
§  12791^.  Trivial  Transfers. 

§  1380.  Performance   of   Labor   in   Payment   of   Debt. 
§  1280^.  Taking  Possession  of  One's  Own  Property. 

§  1281.  Liens  Given  within  Four  Months  in  Fulfillment  of  Promise  Made  before. 
§  1283.  No    Preference    by    "Judgment"    unless    Judgment    Operates    to    Create 

Lien   or  Otherwise  to  Appropriate   Property. 
§  1283.  Giving  of  Check  or  Note  Not  Preference;  but  Paying  of  It  Is. 
§  1284.  Payment  Actually  Made  Not  to  Be  Applied  to  Evade  Preference  Statute. 
§  1285.  Payment  by  Bankrupt  of  Own  Note  Discounted  by  Creditor,  a  Preference. 
§  1385^.  Payment  to  Holder,   Preference  to  Accommodation  Endorser. 
§  1286.  Return  of  Loan  Made  for  Specific  Purpose,  Not  Preference. 
§  128654.  Return   of  Bailed  Property,  Not  Preference. 
§  1287.  Discounting  of  Bankrupt's   Note,   Not  Preference. 
§  1388.  Payments  by  Sureties  and   Endorsers  of  Bankrupt,  Not  Preferences. 
§  13881-4.  Payment  by  Third  Party  Not  Preference. 
§  1389.  Payment,   by  Maker,   of  Note   Discounted  by   Bankrupt. 
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§  1290.  Depletion  of  Partnership  Assets  Where  Partnership  Not  in  Bankruptcy 
but  Assets   Being  Administered  in  Bankruptcy  of  Member. 

§  1291.  Conversely,  Depletion  of  Individual  Estate  Not  Preference  in  Partner- 
ship Bankruptcy. 

§  1392.  Whether  Liens  upon  or  Other  Transfers  of  Exempt  Property,  Prefer- 
ences. 

§  1293.  Transfers  of  or  Liens  on  Property  That  Might  Have  Been  Claimed  Ex- 
empt but  Not  Claimed. 

§  1294.  Property  Transferred  to  Be  Such  as  Otherwise  Would  Have  Belonged 
to   Estate. 

§  1294^,  Release  of  Dower  in  Preferential  Mortgage. 

§  1294;/2.  Property  in  Foreign  Countries. 

§  1295.  Mere  Exchanges  of  Property,  Changes  in  Form  and  Transfers  Based 
on   Present   Consideration,   Not  Preferences. 

§  1396.  Net  Result  after  Becoming  Insolvent  and  within  Four  Months,  the  Test. 

§  1297.  Deposits  in  Bank  Subject  to  Check. 

§  1298.  Surplus   of  Collateral  Applied  by  Pledgee  on  Other   Claims. 

§  1299.  Any  Kind  of  Property  May  Be  Subject  to  Preference. 

§  1300.  Any   Method   of   Depleting  Assets,   Sufficient:    Indirect   Preferences. 

§  1301.  Purchaser  from  Bankrupt  Using  Purchase  Price  to  Pay  Off  Preferential 
Liens. 

§  1301^.  Or  to  Pay  Off  Bankrupt's   Debt. 

§  1301J4.  Proceeds  of  Mortgages,  etc..  Used  to  Make  Preference.,. 

§  1302.  Return  of  Goods  to  Seller  Where  No  Right  of  Rescission  Exists,  Pref- 
erence. 

§  1303.  Transfers  to   Indemnify   Sureties   and   Other   Indirect   Preferences. 

§  1304.  Second  Element  of  a  Preference — The  Claim  upon  Which  the  Prefer- 
ential Transfer  Is  Made  Must  Have  Been  the  Claim  of  a  Creditor — 
Preference  Implies  Advantage  Accruing  by  the  Transfer  to  a  "Cred- 
itor." 

§  1305.  Preferential   Transfer   to   Be   Distinguished   from   Fraudulent   Transfer. 

§  1306.  Paying   Off   Liens   on   Exempt   Property — When   Not   Preference. 

§  1307.  Return  of  Goods  to  Seller  Where  'Right  of  Rescission  Exists,  Not  Pref- 
erence. 

§  1307J4-  Return  of  Goods  to  Bailor,  Not  Preference. 

§  1307^.  Payment  for  Property  or  Money  Converted,  Preference. 

§  1307J^.  Deposits  in  Bank  on  Eve  of  Insolvency,  Whether  Constitute  Trust 
Fund. 

§  1308.  One   Benefited   Must   Hold   Provable   Claim,   Else   Not   Preference. 

§  ISOSyi.  Revival   of  Outlawed   Debt. 

§  1309.  Payment  or  Other  Transfer  on  Claim  for  Personal  Injury,  etc..  Not 
Preference. 

5;  1310.  Payment  or  Other  Transfer  Made  to  or  Enuring  to  Benefit  of  Surety, 
Endorser,  etc.,  of  Bankrupt,  Even  before  Principal's  Default  or  be- 
fore  Payment   by   Surety — Preference. 

§  1311.  Payment  or  Other  Transfer  to  Present  Owner  of  Claim,  Preference 
to  Both  Present  Owner  and  Also  to  Transferror,  if  Transferror  Re- 
mains Bound  as  Surety  or  Endorser. 

§  1313.  Partner  Selling  Out  to  Remaining  Partner,  Not  Preference  to  Individual 
Creditors. 

§  1313J4-  Transfers  of  Individual  Property  Whether  Preferences  in  Partnership 
Bankruptcies. 
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§  131354.  Transfers  of  Partnership  Property,  Whether  Preference  in  Individual 
Bankruptcies. 

§  1312J4-  Transfers  to  Creditor's  Agents. 

§  1313.  When  Stock  Broker's  Customer  Becomes  "Creditor."' 

§  1313  1/10.  Public  Corporations  as  Creditors. 

§  1313  2/10.  One  Bankrupt  Estate  as  Preferred  Creditor  of  Another. 

S  1313  3/10.  Delivery  to  Purchaser  Who  Has  Paid  in  Advance,  Whether  Pref- 
erence. 

§  1313  4/10.  Transfer  by  Bankrupt  to  Himself  in  Another  Capacity. 

8  1314.  Third  Element  of  a  Preference — Creditor's  Claim  Must  Have  Been  Pre- 
Existing  Debt. 

§  1315.  Cash   Transactions,   Not   Prefierences. 

§  1316.  Bona  Fide  Sales,  Whether  for  Cash  or  on  Credit,  Not  Preferences. 

§  1317.  Payment  of  Current  Rent,  Not  Preference. 

§  1318.  Payment  of  Interest  in  Advance,  Not  Preference. 

§  1319.  Present  Transfers  to  Secure  Future  Advances,  Not  Preferences. 

§  1319^4.  Payment  of  Attorney  in  Advance   Not   Preference. 

§  1330.  Mere   Exchanges   of  Property  or  Security,   Not   Preferences.- 

§  1331.  But  if  New  Securities  Exceed  Value  of  Old,  Preference  .\rises. 

§  1333.  If  Securities  Remain  Same  but  Indebtedness  Secured  Increased  by  Ante- 
cedent  Debts,   Preference  as   to  Antecedent   Indebtedness. 

§  1333.  If  Securities  and  Debt  Both  Increased  but  Increase  of  Debt  Be  for 
Present  Consideration,  No  Preference  Arises. 

§  1334.  Withdrawal  of  Old  Security  and  Substitution  of  New  Must  Be  Con- 
temporaneous. 

§  1335.  Payment   of  Secured   Debt,   Thereby   Releasing   Securities. 

§  132554.  Security  Surrendered,  However,  Must  Be  on  Bankrupt's  Property,  Else 
Preference. 

S  1335J^.  Mechanics'  Liens,  Landlords'  Liens,  etc. 

§  1336.  Liens  or  Other  Transfers,  Partly  on  Present  Consideration,  Partly  on 
Past,  Not  Wholly  Void  but  Valid  Pro  Tanto. 

§  1326J4-  Agreements  for  Liens  or  Other  Transfers  Where  Lien  Not  Given 
until  Later. 

§  133654.  Ratification  within  Four  Months  of  Prior  Ineffectual  Transfer. 

§  1326^.  Perfecting  of  Pre-Existing  Liens  or  Rights. 

§  1337.  Protection  of  Liens   Given  on  Presently  Passing  Consideration,  etc. 

§  1337}4.  Amendment  of  1910,  "Pre-Existing,"  Whether  Determined  by  Date 
of  Transfer  or  Recording. 

§  1338.  Fourth  Element  of  a  Preference. 

§  1329.  Voluntary  Action  of  Debtor  Requisite  to  Preference  by  Way  of  "Trans- 
fer." 

§  132954.  Deposits   in   Bank  Offset. 

§  1330.  Definition   of   "Transfer." 

§  1331.  Payments  of  Money  "Transfers." 

§  1332.  "Transfer"  Incjudes,  Also,  Pledge,  Mortgage,  Gift,  Security,  etc. 

§  1333.  Performance  of  Labor,   Not  "Transfer." 

§  133354.  Embezzlements  from   Bankrupt  Corporations. 

§  1334.  When   "Transfer"    Consummated,   Where    Recording   "Necessary." 

§  1334  1/10    Conditional  Sales,  Not  Transfers. 

§  133454.  Where  Recording  "Not  Necessary." 

§  133454.  Amendment  of  1910 — Transfer  Consummated  at  Date  of  Recording, 

§  1335.  "Procuring  or   Suffering"  Judgment. 

§  1336.  Warrants  of  Attorney  to  Confess  Judgment,  Continuing  Consents. 
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§  1337.  Debtor's  Voluntary  Action  Not  Implied  in  Cases  of  Preferences  by  Way 
of  Judgments. 

§  1338.  Payment  of  Proceeds  of  Execution  Sale  to  Creditor  Sufficient  without 
Debtor's   Voluntary  Action. 

§  1339.  Fifth  Element  of  a  Preference. 

§  1340.  Intent  to  Apply  on  Debt  to  Be  Distinguished  from  Intent  to  Prefer. 

§  1340J4.  Transfer  to  Creditor  but  Not  to  Apply  on  Indebtedness. 

§  1341.  Bankrupt's  Deposit  in  Bank. 

§  1342.  Sixth  Element  of  a  Preference. 

§  1343.  Definition  of  Insolvency  under  Present  Act. 

§  1344.  Property  Fraudulently  Disposed  of,  Not  to  Be  Counted  as  Assets. 

§  1345.  But  Equity  of  Redemption  Counted,  if  Fraudulent  Conveyance  by  Way 
of  Security. 

§  1346.  Property  Preferentially  Conveyed  as   Security  Not  to  Be  Excluded. 

§  1347.  Exempt  Property  Counted. 

§  1348.  Partnership  Not  Insolvent,  unless  All  Partners  Insolvent. 

§  1349.  Property  to  Be  Taken  at  "Fair  Valuation." 

§  1350.  "Fair  Valuation,"  Not  Value  at  Sacrifice  Sale. 

§  1351.  Market  Value,  as  "Fair  Valuation." 

§  1353.  "Fair  Valuation"  Where  Bankrupt  "Going  Concerns,"  Not  "Scrap"  nor 
"Wrecker's"  Value. 

§  1353.  "Fair  Valuation"  of  Choses  in  Action  and  Intangible  Property. 

§  1353^.  "Good  Will"  as  an  Asset. 

§  1354.  Admissions  of  Insolvency  by  Bankrupt  Not  Competent  against  Creditor. 

§  1355.  Bankrupt's  Books  Admissible. 

§  1356.  Schedules  Inadmissible  against  Preferred  Creditor. 

§  1357.  Inventory  and   Appraisement   in   Bankruptcy,   Whether   Admissible. 

§  1858.  Whether  Sale  by  Receiver  in  State  Court  or  by  Trustee  in  Bankruptcy, 
Competent. 

§  1359.  Referee's  Allowance  of  Claims,  Whether  Admissible. 

§  1360.  Admissions  of  Agent,  as  to  Insolvency  of  Principal. 

§  1360J^.  Bankrupt's  General  Examination,  Whether  Admissible. 

§  1361.  Return  of  Execution  Unsatisfied,  Whether  Prima  Facie  Proof  of  In- 
solvency. 

§  1363.  Adjudication  of  Bankruptcy  as  Res  Adjudicata  on  Question  of  Insol- 
vency. 

§  1363.  Ordinary  Rules  Apply  in  Proof  of  Insolvency. 

§  1364.  Date  of  Insolvency  and  "Fair  Valuation"  Date  Immediately  Preceding 
Transfer. 

§  1364J4.  Date,  Where  Recording  Necessary. 

§  1365.  Debts  Owing  but  Not  Yet  Due  Included  in  Bankrupt's  Liabilities. 

§  1366.  Whether    Contingent    Liabilities    Counted    in    Determining    Insolvency. 

§  1366J4.  Bankrupt  as  Surety  or  Guarantor,  Debt  to  Be  Counted. 

5  1367.  Seventh  Element  of  a  Preference — Transfer  or  Recording  within  Four 
Months  before  Filing  of  Petition. 

§  1368.  Preferences  Obtairted  before  Four  Months,  Not  Voidable. 

§  1369.  Nature  of  Limitation. 

§  1370.  Agreements  for  Liens  or  for  Other  Transfers  Not  Effective  until  within 
Four  Months,  Voidable. 

§  1370J^.  Ratification  within  Four  Months  of  Prior  Ineffectual  Transfer. 

§  1370J4.  Assignment  of  Accounts  before,  but  Collections  within  Four  Months. 

§  1370J4.  Pledge,  etc.,  before,  but  Sale  within  Four  Months. 

§  1371.  "After-Acquired  Property"  Taken  Possession  of  by  Mortgagee  within 
Four  Months; 
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§  1373.  Equitable  Liens  Not  Requiring  to  Be  Recorded,  Good. 

§  1373J^.  Conditional  Sales   Contracts. 

§  1373.  State  Law  Governs  as  to  Time  Agreements  for  Liens,  and  Taking  of 
Possession  or  Recording  or  Acquisition  of  Property  Take  Eflfect  as 
Liens   or   Other  Transfers. 

§  1374.  Mere  Exchanges  of  Equal  Value  within  Four  Months,  Not  Preferences. 

§  1375.  Four  Months — How  Computed. 

§  1376.  Preferences  Made  before   Bankruptcy  Act  Passed,  Voidable. 

^  1377.  Preferences  Made  after  Filing  Petition  if  before  Adjudication. 

§  1378.  After  Adjudication,  No  Preference. 

§  1379.  Preferences  as  Affected  by  Recording — Amendment  of  1903  and  before. 

§  1379J4.  Date  of  Recording  as   Date  of  Preference  Since  Amendment   of  1910. 

§  137954-  Though  Consideration  Contemporaneous  at  Time  of  Original  Transac- 
tion Does  Failure  to  Record  Make  it  Pre-Existing  Debt? 

§  1380.  Where  Recording,  etc.,  Not  "Required,"  Preference  Dates  from  Actual 
Transfer. 

§  1380}^.  Also  Where  Instrument  Not  Recorded,  though  Recording  "Required." 

§  1381.  Whether,  Where  Not  "Required,"  Preference  Dates  from  Taking  of 
Notorious  and  Exclusive,  etc..  Possession. 

§  1383.  Where  "Required"  Only  as  to  Bona  Fide  Purchasers  and  Encumbrancers 
or   Others   Not   Creditors. 

§  1383^.  Or  as  to  Levying  Creditors. 

§  1383.  Where  State  Law  Does  Not  "Require"  Recording,  but  Merely  "Per- 
mits" It. 

§  1383J4-     Real  Estate  Transfers — Date  of  Recording  as  Date  of  Preference. 

§  1384.  Preferences  as  Affected  by  Taking  Possession  within  Four  Months  un- 
der Unfiled  Mortgages,  or  Mortgages  Covering  After-Acquired 
Property. 

§  1384J4.  Judgments  "within  Four  Months''  but  Based  upon  Attachments  Ef- 
fected before  Four  Months — Not  Preferences. 

§  1385.  Eighth  Element  of  Preference — Transfer  Must  Give  Creditor  Greater 
Percentage  than   Other  of   Same   Class. 

§  1386.  If  No  Net  Decrease  of  Indebtedness  during  Four  Months,  No  Prefer- 
ence. 

§  1387.  Who   Are   in   "Same    Class." 

§  1387^.  Firm  and  Individual  Creditors  Belong  to  Different  Classes. 

§  1388.  Preferences  among  Priority  Creditors. 

§  1389.  Actual  Receipt  of  Like  Percentage  by  Other  Creditors  Not  Essential  to 
Exoneration   from   Charge   of  Preference,   if   Enough   Left. 

§  1390.  Modes  of  Proving  This  Element. 

§  1391.  Transfer  Not  Necessarily  to  Creditor  nor  Agent  if  Benefit  Accrues  to 
Creditor. 

§  1392.  But  Either  Actual  Receipt  or  Actual  Benefit  Requisite. 

§  1393.  Resume. 

§  1394.  Voidable  Preferences. 

§  1395.  Ninth  Additional  Element  Requisite  to  Make  Preference  Voidable — 
Creditor  Must  Have  Had  "Reasonable  Cause  to  Believe"' Preference 
"Would  Be  Effected." 

§  1396.  Existence  of  Reasonable   Cause,   Question  of  Fact. 

§  1397.  Preferential  Transfer  Not  Necessarily  Fraudulent. 

§  1398.  Creditor  Need  Not  Actually  Know,  nor  Actually  Believe. 

§  1399.  Sufficient  if  Circumstances  Such  as  to  Raise  Inference  of  Belief  on 
Creditor's  Part. 
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§  1400.  Cause  for  Belief  Simply  That  Preference  Would  Result— Debtor's  Intent 
Immaterial. 

§  1401.  Belief  That  Preference  Would  Be  Effected  May  Be  Presumed. 

§  1403.  Reasonable   Cause   for   Belief  of   Insolvency  Requisite. 

§  1403.  Also  orf  All  Other  Elements  of  Preference. 

§  1404.  Burden  of  Proof. 

§  1407.  Mere  Cause  to  Suspect  Debtor's  Insolvency  Not  Enough. 

§  1408.  Mere  Giving  of  Unusual  Security  Insufficient. 

§  1409.  Mere  Nonpayment  of  Claim  Long  Past  Due,  nor  Frequent  Duns,  nor 
Broken  Promises,  Insufficient. 

§  1409^4.  Receiving  Payment  before   Due. 

§  1410.  Failure  to  Investigate  No  Excuse  Where  Facts  Sufficient  to  Put  on  In- 
quiry. 

§  1410J4.  Date  of  Recording,  Date  for  Existence  of  Reasonable  Cause  of  Belief. 

§  1411.  Cause  for  Belief  Not  Necessarily  That  of  Person  Receiving — May  Be 
That  of  Person   Benefited. 

§  1411J4.  As,   for  Instance,   Indorsers  and   Others   Secondarily  Liable. 

§  1413.  Agent's  Knowledge  Imputed  to  Principal. 

§  1413.  Except  When  Agent  Acting  for   Own   Interest. 

§  1414.  Whether  Public  Corporations  Chargeable  with  "Reasonable  Cause  for 
Believing." 

§  1415.  Whether  Purchaser  at  Trustee's  Sale  Entitled  to  Set  Aside  Preferential 
Encumbrances  on  Property  Purchased. 

§  1416.  Right  of  Preferred  Creditors  to  Offset  New  Credit. 

§  1417.  Right  Distinguished  from  Offset  under  §  68. 

§  1418.  Basis  of  Right. 

§  1419.  Net  Result,  as  to  Enrichment  of  Estate  after  Insolvency,  Test. 

§  1430.  Where  Entire  Transaction  Occurs  within  Four  Months  and  after  In- 
solvency, No  Preference. 

§  1431.  Distinct  Transactions  with  Same  Creditor  within  Four  Months,  Not 
Severed. 

§  1433.  Subsequent  Credit,  to  Extent  of  Security  Given,  Not  to  Be  Offset. 

§  1433.  Goods  Purchased  by  Subsequent  Credit  Must  Go  to  Enrich  Estate. 

§  1434.  Creditor  Must  Have  Acted  in   Good  Faith  in  Acquiring  Offset. 

§  1435.  Payments  upon  Purchases  on  Subsequent  Credit  Not  Themselves  Pref- 
erences. 

§  14355^.  Offset   Only   Applicable    upon   Antecedent    Preferential   Transfers. 

§  1436.  "Innocently"    Received    Preferences   before   Amendment   of    1903. 

§  1437.  "Surrender  of  Preferences''  as   Prerequisite   to  Allowance   of   Claim. 

§  1438.  But  Lien,  Itself  Not  Preference,  Not  Denied  Validity  because  Preference 
on  District  Transaction  Not  Surrendered. 

SUBDIVISION   "b." 
§  1439.  Second    Branch    of   Trustee's    Peculiar    Title    and    Rights    Conferred    by 

Bankruptcy  Act — Nullification   of  Liens   by   Legal   Proceedings. 
§  1430.  Void,   Irrespective   of  Constituting  Acts  of  Bankruptcy. 
§  1431.  Void,    Irrespective   of   Constituting   Preferences. 
§  1433.  Void,  Irrespective  of  Consent  or  Permission  of  Debtor. 
§  1433.  Void,  Though  Judgment  Not  Dischargeable. 

§  1434.  Void,   Irrespective   of   Creditor's   Knowledge   of   Debtor's   Insolvency. 
§  1435.  Invalidating    of    Liens    Obtained    by    Legal    Proceedings    Distinguished 

from  Barring  of  Debt  by  Bankrupt's  Discharge. 
§  1436.  Void,  However,  Only  as  to  Trustee,  Not  as  to  Other  Lienholders. 
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§  1437.  First  Element  Requisite  to  Nullify  Lien  by  Legal  Proceedings — Must 
Be  Lien  by  Legal  Proceedings. 

§  1438.  Liens  from  All  Courts  Equally  Nullified. 

§  1439.  All  Kinds  of  Liens  by  Legal  Proceedings  Nullified. 

§  1440.  Including  Lien  Acquired  by  Creditors  by  General  Assignments. 

§  1441.  Including  Statutory  Suits  in  Behalf  of  All  Creditors  for  Setting  Aside 
Fraudulent  or   Preferential   Transfers   Prohibited   by   State   Law. 

§  14415^.  Including  Lien  for  Nonprovable  or  Nondischargeable  Debt. 

§  1443.  "Legal  Proceedings"  Must  Have  Operated  to  Create  Lien. 

§  1443.  Unfounded  Replevin  Actions. 

§  1444.  Legal  Proceedings  Not  Themselves  Creating  Liens  but  Merely  Enforc- 
ing Pre-Existing  Rights  or  Liens  Not  Affected. 

§  1445.  Lien  Valid  in  Part,  and  Void  as  to  Balance. 

§  1446.  Receiverships,  etc.,  May  Operate  to  Create  "Liens  by  Legal  Proceed- 
ings." 

§  1447.  Second  Element  Requisite  to  Nullify  Lien  by  Legal  Proceedings^Liea 
Obtained  upon  Property  Which  Otherwise  (Save  and  Except,  etc.)- 
Would  Go  into  Bankrupt's  Estate. 

§  liiiyi.  Exempt  Property. 

§  1448.  "Judgment"   Means  Judgment  Lien,   Not  Judgment   Itself. 

§  1449.  Judgments  Whose  Liens  Annulled,  Yet  Valid  for  Other  Purposes,  as. 
Res  Adjudicata,  etc. 

^  1450.  Lien  by  Legal  Proceedings  May  Have  Been  Indirectly  Effected. 

§  1450J^.  Lien  on  Property  in  Foreign  Country. 

§  1451.  Third  Element  to  Nullify  Lien — Lien  Must  Have  Been  Obtained  within 
Four  Months   Preceding  Filing  of  Petition. 

§  1453.  Obtained  after  Filing  of  Petition  Not  Nullified  by  §  67  "f"  Though  Per- 
haps Otherwise  Void. 

§  1453.  Whether  Lien  Obtainable  by  Legal  Proceedings  after  Filing  Bankruptcy 
Petition. 

§  1454.  Computation  of  Time. 

§  1455.  Attachment  or  Other  Lien  Effected  before  Four  Months,  but  Judgment 
Not  Rendered  until  within.   Lien  Good. 

§  1456.  But  Where  State   Court  Attempts  Further  Distribution. 

§  1457.  Conversely,  Suit  Started  before  but  Lien  Obtained  within  Four  Months, 
Lien   Falls. 

§  1458.  Likewise  Levy  within  Four  Months  on  Judgment  Rendered  before,  An- 
nulled. 

§  1459.  State  Law  Controls  as  to  Nature  of  Lien,  Time  Takes  Effect,  Abandon- 
ment, etc. 

§  1460.  Fourth   Element  to   Nullify   Lien — Insolvency. 

§  1461.  Fifth  Elements  to  Nullify  Lien — Debtor  Must  Eventually  Be  Adjudged 
Bankrupt. 

§  1463.  Invalidity  of  Liens  by  Legal  Proceedings  Ultimately  Rests  on  Basis  of 
Preference. 

§  1463.  Clause  "F"  of  §  67  Supersedes  Clause  "C"  Where  in  Conflict. 

§  1464.  Clause  "F"  Applies  to  Voluntary  Bankruptcies  as  Well  as  to  Involuntary. 

§  1465.  Does    Not   Impair   Obligations    of   Contract   nor   Divest   Vested   Rights. 

§  1466.  Operates  Only  on  Liens   Obtained  before  Filing  of  Petition. 

§  1467.  On  Adjudication,  Invalidating  of  Lien  Relates  Back  to  Inception  of  Lien. 

§  1468.  Lien  Absolutely  Void  and  Falls  of  Itself. 

§  1469.  Nevertheless   Creditors   Not  to  Sit  by.   Else   Estopped. 

§  1470.  Requisite  to  Bring  Situation  to  Notice  of  Court  or  Officer  Seeking  to 
Enforce  Lien. 


trustee's  titls  and  right  to  assets.  937 

I  1471.  May  Come  into  Court  Where  Lien  Obtained  and  Ask  for  Surrender. 

§  1473.  Comity  Requires   Resort  First  to  Court  Wherein  Lien   Obtained. 

■§  1473.  Bankruptcy  Court  May  Enjoin. 

§  1474.  Or  May  (after  Adjudication)   Issue  Order  to  Surrender. 

I  1475.  Trustee   May   Replevin. 

§  1476.  Or  May  Sue  State  Court's  Officer  for  Money  Had  and  Received. 

S  1477.  Where  Sheriff  Already  Paid  Over  Proceeds, to  Execution  Creditor  Lat- 
ter  Becomes  Adverse   Party,   Not  to  Be"  Summarily  Dealt  with. 

§  1478.  And  Recovery  Only  to  Be  Had  on  Other  Grounds  than  §  67   (f). 

§  1479.  Proceeds  of  Execution  or  Attachment  Sale  in  Sheriff's  Hands  Pass  to 
Trustee. 

§  1480.  Or  Property  Itself  May  Be  Pursued  and  Recovered. 

§  14-81.  Bona  Fide   Purchasers  at   Legal  Sales   Protected. 

§  1482.  Purchaser  Has   Burden  of  Proof  of  Bona   Fides. 

§  1483.  Sheriff  Paying  Over  Proceeds  before   Filing  of  Petition   Protected. 

§  1484.  But  Perhaps  Liable  if  Pays  after  Petition   Filed. 

■'§  1484J4.  If  Pays  After  Bankruptcy,  Creditor  Summarily  Ordered  to  Surrender. 

■§  1485.  Lien  for  Costs  Falls  with  Rest. 

§  1486.  Sheriff  No  Right  to  Retain  Creditor's  Costs,  nor  to  Retain  Property 
Till  Costs  Paid. 

§  1487.  Creditor  May  Prove  Claim  Where  Lien  Nullified,  also  Costs. 

§  1488.  Creditor  Whose  Lien  Nullified  under  No  Duty  to  Keep  Officer  in  Pos- 
session. 

§  1488^.  Seizure   from   Sheriff  by  Third   Person. 

§  1489.  Preservation  of  Lien  for  Benefit  of  Estate. 

§  1490.  Costs  of  Court  Remain  Lien  in  Cases  of  Preservation. 

?  1491.  Order   of   Preservation   Requisite. 

§  1491J4.  Notice  on   Lienor  Requisite. 

§  1491J^.  Whether  Extent  of  Lien  Measures   Extent  of  Trustee's  Rights. 

^  1493.  Lien  Not  Preserved  Is  Void  as  to  Other  Lien  Holders  on  Same  Prop- 
erty. 

SUBDIVISION    "C''. 

§  1493.  Third  Branch  of  Trustee's  Peculiar  Title  and  Rights  Conferred  by  Bank- 
ruptcy Act — Fraudulent  Transfers   within   Four   Months. 
I  1494.  Prima   Facie  Case  without  Proof  of  Transferee's   Participation. 
?  1495.  But    Transferee's    Good    Faith    and    Valuable    Consideration,    Defense. 
§  1496.  What    Constitutes   "Good   Faith." 

§  1496^.  Badges  of  Fraud  Considered  All  Together  Not  Separately. 
§  149654.  Great   Latitude   in   Admission   of   Evidence. 
?  1497.  Section  67   (e)   Not  Applicable  to  Mere  Preferential  Transfers. 
§  1498.  And  Trustee   Must   Show   Bankrupt's  Actual   Fraud.' 
§  1499.  Transfer  Must  Have  Been  within  Four  Months. 
§  1499^.  Insolvency,  Whether  Requisite. 

DIVISION   4. 

§  1500.  Protection  of  Liens  Which  Are  Not  in  Contravention  of  Act. 

§  1501.  Is  Converse  of  Avoidance  of  Liens  Opposed  to  Bankruptcy  Act. 

§  1508.  Lien  within  Four   Months  Valid  if  Other   Essentials   Exist. 

§  1503.  First  Essential  to  Protection  of  Lien — Unless  Both  Parties  Guilty,  Lien 

Protected. 
§  1504.  What   Constitutes   "Good   Faith." 
§  1505.  Second  Essential  to  Protection  of  Lien^Not  to  Be  Given  and  Accepted 

in  Comtemplation  of  Bankruptcy  or  in  Fraud  of  Act. 
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§  1506.  Third    Essential    to    Protection    of    Lien — "Present    Consideration.'' 

§  1507.  Fourth   Essential  to   Protection   of   Lien— Recording  Where    State   Law 

So  "Requires"  to  Impart  Notice. 
§  1508.  Chattel  Mortgages  and  Conditional  Sales  Contracts,  Withheld  for  Time 

but   Filed  before   Bankruptcy. 
§  1509.  Chattel   Mortgages    Covering   Future-Acquired   Property. 

■      DIVISION  5. 

§  1510.  Rights  of  Creditor  against  Sureties  of  Bankrupt,  etc. 

§  1511.  Applies  to  Secondary  Liability  on  Obligation  Itself,  Not  to  Sureties  in 
Court  Proceedings — Attachment  and  Appeal  Bonds  Released  if  Lia- 
bility Dependent   on  Judgment. 

§  151154.  Stockholders'    Liability    Not    Released. 

§  1512.  Creditor   Entitled  to   All   Remedies  against   Sureties. 

§  1513.  Conversely,  Rights  and  Defenses  of  Sureties  of  Bankrupt,  Not  Affected. 

§  1513^.  Creditor's    Acceptance    of    Composition,    Whether    Releases    Surety. 

§  151354.  Surety's  Right  to  Defend  Attachment  Suit,  Where  Bankrupt's  Trus- 
tee Refuses. 

§  1514.  Right  to   Retain   Indemnity   Given   at   Signing  Unaffected. 

§  1515.  No  Duty  on  Creditor  to  Prove  Claim  against  Bankrupt  Principal. 

§  1516.  Right  of  Surety  or  Endorser  to  Prove  Creditor's  Claim  against  Bank- 
rupt Principal. 

§  1517.  Where  Creditor  Refuses  to  Let  Surety  Have  Written  Instrument  to 
Attach  to   Proof,   Surety  Not  Released. 

§  1518.  Unless   Surety   Offers   to   Indemnify   Creditor   against    Expense. 

§  1519.  Creditor  Entitled  to  Prove  against  Both  Principal  and  Surety  Where 
Both  Bankrupt. 

§  1520.  But  Bankrupt  Estate  Not  to  Pay  Two  Dividends   on  Same   Claim. 

§  1531.  Creditor  Receiving  Dividends  Out  of  Maker's  Estate  First,  Whether 
May    Prove    Only   for   Unpaid    Balance    against    Surety. 

§  1533.  Creditor  Receiving  Dividends  Out  of  Surety's  Estate  Fir&t,  Surety  En- 
titled to  Subrogation  to  Creditor's  Claim  against  Maker's  Estate  in 
Proportion  to  Dividend  Paid  by  Surety. 

§  1533.  Discharge  of  Bankrupt  Principal,  Equivalent  to  Return  of  Execution 
Unsatisfied. 

§  1524.  Staying  Discharge  and  Permitting  Creditor  to  Take  Judgment  to  Fix 
Liability   on   Surety. 

§  1137.  Complete  Statement  of  Trustee's  Title  and  Rights,  i — 
The  subject  of  the  trustee's  title  and  rights  to  assets  is  threefold; 
the   trustee   succeeds  to  the  bankrupt's  title   and   stands  in   his 

1.  Bankr.  Act,  §  70  (a):  "Title  to  trade  marks;  (3)  powers  which  he 
Property." — -"The  trustee  of  the  estate  might  have  exercised  for  his  own  ben- 
of  a  bankrupt,  upon  his  appointment  efit,  but  not  those  which  he  might 
and  qualification,  and  his  successor  or  have  exercised  for  some  other  persons; 
successors,  if  he  shall  have  one  or  (4)  property  transferred  by  him  in 
more,  upon  his  or  their  appointment  fraud  of  his  creditors;  (5)  property 
and  qualification,  shall  in  turn  be  which  prior  to  the  filing  of  the  peti- 
vested  by  operation  of  law  with  the  tion  he  could  by  any  means  have  trans- 
title  of  the  bankrupt,  as  of  the  date  ferred  or  which  might  have  been  levied 
he  was  adjudged  a  bankrupt,  except  upon  and  sold  under  judicial  process 
in  so  far  as  it  is  to  property  which  is  against  him." 

exempt,  to  all   (1)    documents  relating  See   Bankr.   Act,   §§  70   (e) ;   67    (a); 

to   his   property;    (3)    interests    in   pat-  67    (b);   67    (e),    (c),    (f) ;    60    (a),    (b) ; 

ents,     patent     rights,    copyrights,     and  47    (a)    (3). 
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shoes  and  has  the  bankrupt's  rights  and  remedies;  and  he  also 
takes  the  property,  in  cases  unaffected  by  any  fraud  of  the  bank- 
rupt towards  creditors,  in  the  same  plight  and  condition  in  which 
the  bankrupt  held  it  and  subject  to  all  equities  and  rights  im- 
posed upon  it  in  the  hands  of  the  bankrupt,  except  where  there 
has  been  some  transfer  or  encumbrance  of  the  property  or  seiz- 
ure of  it  by  legal  process,  void  as  against  the  trustee  by  some 
positive  provision  of  the  Bankrupt  Act,  although,  as  to  the  property 
coming  into  the  custody  of  the  bankruptcy  court,  he  takes  it  in 
such  plight  and  condition  only  to  the  extent  that  some  creditor 
would  have  taken  it  had  such  creditor  held  a  lien  by  legal  or  equi- 
table proceedings  thereon,  and,  as  to  the  property  not  in  the  cus- 
tody of  the  bankruptcy  court,   held  an  unsatisfied  execution. 

But  in  cases  affected  by  the  fraud  of  the  bankrupt  towards 
creditors,  as  also  where  there  has  been  some  transfer,  encum- 
brance, or  holding  of  the  property  void  as  to  the  bankrupt's  cred- 
itors or  inuring  to  their  benefit  by  State  law,  for  want  of  record 
or  otherwise,  the  trustee  succeeds  to  the  rights  of  any  creditor 
already  qualified  by  State  law  to  avoid  the  transfer,  encumbrancfc 
or  holding  or  who  would  be  qualified  thereby  had  such  creditor 
as  to  the  property  in  the  custody  or  coming  into  the  custody  of  the 
bankruptcy  court,  held  a  lien  by  legal  or  equitable  proceedings 
thereon,  or,  as  to  the  property  not  in  such  custody,  been  a  cred- 
itor holding  an  execution  duly  returned  unsatisfied,  even  though  in 
fact  no  creditor  may  actually  hold  or  have  held  such  lien  or  ex- 
ecution. 

And  in  addition  thereto  the  trustee  has  the  peculiar  rights 
conferred  by  the  special  provisions  of  the  Bankrupt  Act,  to  avoid 
preferential  and  fraudulent  transfers  and  liens  obtained  by  legal 
proceedings  within  the  four  months  preceding  the  bankruptcy. 

Thus  the  trustee  has  the  bankrupt's  rights,  title  and  powers,  and  is 
subject  to  his  liabilities  so  far  as  a  creditor  would  be  subject  thereto;  he 
has  the  rights  and  remedies  of  creditors  under  the  State  law,  both  such 
as  any  existing  creditor  actually  has  asserted  or  is  in  position  to  assert 
and  also  such  as  any  creditor  might  have  had  had  such  creditor  become 
"armed  with  process"  at  the  time  of  the  bankruptcy;  and  he  also  has  the 
peculiar  rights  conferred  by  the  Act  for  the  recovery  of  preferences  and 
the  nullification  of  liens  acquired  by  legal  proceedings  within  the  four 
months  before  the  bankruptcy. 

§  1138.  Section  70  (a)  to  Be  Construed  with  Cognate  Sec- 
tions— Trustee  Gets  More  than  Bankrupt's  Title  and  Rights.— The 

statute,  in  §  70  (a),  declares  that  the  title  taken  by  the  trustee  is  the  title 
the  bankrupt  had,  but  this  clause  must  be  read  in  conjunction  with  other 
sections   of  the  statute  and  with  two  '  other  parts   of   the  same  section, 


940  REMINGTON  ON  BANKRUPTCY.  §    1138 

Otherwise  a  wholly  insufficient  idea  of  the  complete  title  and  rights  of  the 
trustee  will  be  had.^ 

It  is  true  the  title  which  the  trustee  takes  is  that  of  the  bankrupt.  But 
his  rights  are  those  of  the  bankrupt  and  more.  He  has,  by  the  positive 
provisions  of  the  Act,  the  further  rights  which  any  creditor  had  by  State 
law  at  the  time  of  the  bankruptcy,  to  set  aside  fraudulent  transfers  or 
liens  and  to  expose  the  resultant  title  of  the  bankrupt. 

Ihomas  v.  Sugarman  [even  before  Amendment  of  1910],  19  A.  B.  R.  509,  157 
Fed.  669  (C.  C.  A.  N.  Y.) :  "The  complainant  as  trustee,  however,  represents  not 
only  the  bankrupt  alleged  to  be  a  party  to  the  fraud,  but  his  creditors  who  are  in- 
nocent, and  he  may  assert  on  their  account  rights  against  Sugarman,  which  the 
bankrupt  could  not." 

In  addition  thereto  he  has  the  special  rights  conferred  by  the  bank- 
ruptcy law  itself  in  protection  of  the  insolvent  estate  and  its  preservation 
as  a  fund  for  the  benefit  of  all  creditors,  namely,  the  peculiar  rights  of 
avoiding  preferential  transfers  and  liens  obtained  by  legal  proceedings 
within  the  four  months  preceding  the  bankruptcy. 

That  the  trustee's  rights  are  not  and  never  have  been  restricted  to  those 
of  the  bankrupt  will  become  evident  as  the  subject  is  developed.  Indeed, 
had  it  not  been  so,  the  Bankruptcy  Act  would  have  been  a  menace  to  the 
commercial  community  instead  of  a  safeguard  of  it;  for  upon  bank- 
ruptcy the  remedies  available  to  creditor's  are  suspended  and  are  super- 
seded, with  certain  exceptions,  by  those  available  to  the  trustee.  Thus 
(except  ia  certain  exceptional  circumstances)  the  creditors  may  no  longer 
pursue  the  debtor's  property  in  their  own  right;  therefore,  it  would  have 
been  most  disastrous  had  the  trustee  not  been  given  the  right  to  continue 
the  pursuit  of  it  in  the  ways  that  were  being  availed  of  by  creditors  at  the 
time  of  the  bankruptcy. 

Beasley  v.  Coggins,  12  A.  B.  R.  358,  48  Fla.  215:  "Section  73  (e)  was  intended 
to  provide  simply  that  the  trustee  in  bankruptcy  should  have  the  same  right  to 
avoid  conveyances  as  was  possessed  by  creditors,  or  any  of  them,  and  this  with 
especial  reference  to  the  Statute  of  13  Elizabeth.  Under  the  Bankruptcy  Act, 
when  one  is  thereunder  adjudged  a  bankrupt,  creditors  are  not  permitted  to 
attack  fraudulent  conveyances  of  their  debtor,  made  more  than  four  months 
of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could  not  do  so,  then  the 
act  would  constitute  a  device  to  permit  fraudulent  conveyances  to  take  effect 
with  impunity,  in  case  they  are  successfully  concealed  for  the  specified  four 
months.  It  is  only  by  holding  that  the  trustee  is  subrogated  to  the  rights  of 
creditors  against  a  fraudulent  conveyance  that  full  effect  and  operation  can  be 
given  to  the  Statute  of  13  Eliz.  against  fraudulent  conveyances,  from  which  our 
statute  is  substantially  taken." 

In  re  Garcewich,  8  A.  B.  R.  152,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "It  is  not  the 
meaning  of  the   present  Act  that  the   institution   of   proceedings   in   bankruptcy 

2.  In  re  Thorp,  12  A.  B.  R.  202  (D.  R.  442,  172  Fed.  177  (C.  C.  A.  Pa.,  af- 
C.  Va.);  impliedly.  Fourth  St.  Nat'l  firming  In  re  Millbourne  Mills  Co., 
B'k  V.  Millbourne  Mills   Co.,  22  A.  B.      20  A.  B.  R.  746,  162  Fed.  988). 


§  1138      ,  trustee's  titi^e  and  right  to  assets.  941 

should  secure  immunity  to  the  title  of  fraudulent  vendors  or  mortgagors,  and 
deprive  creditors  of  a  resort  to  property  out  of  which,  but  for  the  proceedings, 
they  could  have  satisfied  their  claims,'' 

This  clause  70  (a),  then,  giving  the  trustee,  by  operation  of  law,  the 
bankrupt's  title,  should  be  read  in  conjunction  with  certain  other  parts  of 
the  statute,  namely,  in  conjunction  with  subdivision,  or  rather  class  (4), 
of  the  same  clause  of  this  §  70,  giving  the  trustee  title  also. 

"to  all  property  transferred  by  him  [the  bankrupt]  in  fraud  of  his  creditors." 

Also  in  conjunction  with  clause  (e)  of  §  70,  authorizing  the  trustee 
to  avoid  any  transfer  by  the  bankrupt  of  his  property  which  any  creditor 
of  such  bankrupt  might  have  avoided,  which  reads  as  follows  :^ 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which 
any  creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the  prop- 
erty so  transferred,  or  its  value,  from  the  person  to  whom  it  was  transferred, 
unless  he  was  a  bona  fide  holder  for  value  prior  to  the  date  of  the  adjudication." 

Also  in  conjunction  with  class  (5)  of  §  70  (a)  :* 

"Property  which  at  the  time  of  the  filing  of  the  petition,  the  bankrupt  could 
by  any  means  have  transferred  or  which  could  have  been  levied  upon  and  sold 
under  judicial  process  against  him." 

In  re  Garcewich,  8  A.  B.  R.  153,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "Section  70 
declares  in  express  terms  that  the  title  of  the  bankrupt  shall  vest  in  the  trustee 
to  'all  property  which  prior  to  the  filing  of  the  petition  he  could  by  any  means 
have  transferred  or  which  might  have  been  levied  upon  and  sold  under  judicial 
process  against  him.'  That  language  is  sufficiently  comprehensive  to  vest  the 
trustee  with  title  to  all  property  of  the  bankrupt  as  against  the  fraudulent  title 
of  another." 

And  in  conjunction  with  clause  (a)  of  §  67 ^  which  provides  that: 

"Claims  which  for  want  of  record  or  other  reasons  would  not  have  been  valid 
liens  as  against  the  claims  of  any  creditor  of  the  bankrupt  shall  not  be  liens 
against  his  estate." 

And  in  conjunction  with  clause  (b)  of  §  67,  which  reads :  ^ 

"  *  *  *  vvhenever  a  creditor  is  prevented  from  enforcing  his  rights  as  against  a 
lien  created  or  attempted  to  be  created  by  his  debtor,  who  afterwards,  becomes 
bankrupt  the  trustee  of  the  estate  of  such  bankrupt  shall  be  subrogated  to  and 
may  enforce  such  rights  of  said  creditor  for  the  benefit  of  the  estate." 

3.  Fourth  St.  Nat'l  B'k  v.  Mill-  A.  B.  R.  302,  174  Fed.  127  (C.  C.  A. 
bourne  Mills  Co.,  22  A.  B.  R.  442,  Ky.),  quoted  at  §  1208.  And  the  pow- 
172   Fed.   177    (C.   C.  A.   Pa.).  ers  with  which  §   67    (a)   and  §   70   (e) 

4.  Fourth  St.  Nat'l  B'k  v.  Millbourne  vest  the  trustee  are  powers  not  given 
Mills  Co.,  22  A.  B.  R.  442,  172  Fed.  an  assignee  under  the  Act  of  1867. 
177   (C.   C.  A.  Pa.).  In   re   McDonald,   23   A.   B.   R.   51,   173 

5.  Fourth  St.  Nat'l  B'k  v.  Millbourne  Fed.  99   (D.   C.   Mass.). 

Mills    Co.,   32   A.    B.    R.   442,    172    Fed.  6.     Fourth     St.     Nat'l     B'k    v.     Mill- 

177    (C.   C.   A.   Pa.);   In  re   McDonald,  bourne  Mills  Co.,  22  A.  B.  R.  442,  173 

23    A.    B.    R.    51,    173    Fed.    99    (D.    C.  Fed.  177   (C.  C.  A.  Pa.). 
Mass.);   Crucible  Steel  Co.  v.  Holt,  23 

2  R  B— 2 
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And  in  conjunction  with  clause   (e)  of  §  67  which  reads: 

"That  all  conveyances,  transfers,  assignments  or  encumbrances  of  his  property, 
or  any  part  thereof,  made  or  given  by  a  person  adjudged  a  bankrupt  under  the 
provisions  of  this  act  subsequent  to  the  passage  of  this  act  and  writhin  four 
months  prior  to  the  filing  of  the  petition,  with  the  intent  and  purpose  on  his 
part  to  hinder,  delay,  or  defraud  his  creditors,  or  any  of  them,  shall  be  null  and 
void  as  against  the  creditors  of  such  debtor,  except  as  to  purchasers  in  good 
faith  and  for  a  present  fair  consideration;  and  all  property  of  the  debtor  con- 
veyed; transferred,  assigned,  or  encumbered  as  aforesaid  shall,  if  he  be  adjudged 
a  bankrupt,  and  the  same  is  not  exempt  from  execution  and  liability  for  debts 
by  the  law  of  his  domicile,  be  and  remain  a  part  of  the  assets  and  estate  of  the 
bankrupt  and  shall  pass  to  his  said  trustee,  whose  duty  it  shall  be  to  recover 
and  reclaim  the  same  by  legal  proceedings  or  otherwise  for  the  benefit  of  the 
creditors."  "And  all  conveyances,  transfers,  or  incumbrances  of  his  property 
made  by  a  debtor  at  any  time  within  four  months  prior  to  the  filing  of  the  peti- 
tion against  him,  and  while  insolvent,  which  are  held  null  and  void  as  against  the 
creditors  of  such  debtor  by  the  laws  of  the  State,  Territory,  or  District  in  which 
such  property  is  situate,  shall  be  deemed  null  and  void  under  this  Act  against 
the  creditors  of  such  debtor  if  he  be  adjudged  a  bankrupt,  and  such  property 
shall  pass  to  the  assignee  and  be  by  him  reclaimed  and  recovered  for  the  benefit 
of  the  creditors  of  the  bankrupt." 

And  in  conjunction  with  §  47  (a)   (2)  as  amended  in  1910,  reading: 

"And  such  trustee,  as  to  all  property  in  the  custody,  or  coming  into  the  cus- 
tody, of  the  bankruptcy  court  shall  be  deemed  vested  with  all  the  rights,  reme- 
dies and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon;  and  also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy  court, 
shall  be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a  judgment 
creditor  holding  an  execution  duly  returned  unsatisfied." 

And  finally  in  conjunction  with  §§  60  and  67  (c)  and  (f)  of  the  Ac. 
relative  to  voidable  preferences  and  nullified  liens  obtained  by  legal  pro- 
ceedings within  the  four  months  preceding  the  bankruptcy. 

State  Bk.  v.  Cox,  16  A.  B.  R.  36,  143  Fed.  91  (C.  C.  A.  Ills.):  "The  formal 
title  of  the  bankrupt  to  the  estate  passes  to  the  trustee  (70a)  'by  operation  of 
law'  as  of  the  date  of  adjudication,  but  the  trustee  is  vested  as  well  under  sub- 
divisions (4)  and  (5)  with  property  transferred  in  fraud  of  creditors,  and  'prop- 
erty which  prior  to  the  filing  of  the  petition'  the  bankrupt  'could  by  any  means 
have  transferred'  or  which  might  have  been  levied  upon  and  sold.  Thus  the 
narrow  construction  of  the  first-mentioned  provision,  which  is  sought  for  escape 
from  liability  for  the  plain  violation  of  the  Act  through  the  seizure  in  question, 
not  only  ignores  these  succeeding  and  comprehensive  clauses,  but  it  would 
nullify  the  terms  and  entire  policy  of  the  act  for  the  protection  of  creditors 
against  spoliation  of  estates  subject  to  bankruptcy  proceedings.'' 

Now,  it  is  fundamental  in  law  that  a  debtor  cannot  himself  avoid  his 
own  fraudulent  transfer,  this  being  so  because  the  fraudulent  transfer 
gives  a  good  title  against  him  and  no  court  will  listen  to  his  plea  for  de- 
claring it  null  nor  let  him  so  stultify  himself  as  to  say  he  transferred  the 
property  fraudulently  and  now  wants  it  back.     So  it  is  only  creditors  who 
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can  avoid  fraudulent  transfers,  although    in  a  qualified    sense  the  debtor 
still  has  the  titled 

Andrews  v.  Mather,  9  A.  B.  R.  299,  134  Ala.  358:  "Although  property  which 
has  been  fraudulently  conveyed  ceases  to  belong  to  the  grantor,  so  far  as  any 
claim  he  himself  can  set  up  is  concerned,  yet  the  law  regards  property  which 
has  been  fraudulently  conveyed  as  still  the  property  of  the  grantor,  so  far  as 
creditors  are  concerned.  The  assignee  in  bankruptcy  is  an  officer  created  for 
the  benefit  of  creditors,  and  he  is  permitted  to  regard  property  fraudulently 
conveyed  in  the  same  way  in  which  creditors  are  permitted  to  regard  it." 

Chesapeake  Shoe  Co.  v.  Seldner,  10  A.  B.  R.  466,  473,  132  Fed.  593  (C.  C.  A. 
Va.) :  "As  between  the  bankrupt  and  his  fraudulent  grantee,  the  bankrupt  has 
no  title  and  to  give  any  effect,  or  even  meaning  to  Clause  4  (§  70)  we  must 
construe  the  words  'title  of  the  bankrupt'  as  between  the  bankrupt  and  his 
creditors." 

Compare,  inferentially,  to  same  effect,  Bardes  v.  Bank,  4  A.  B.  R.  175,  175  U. 
S.  536:  "It  was  argued  for  the  appellant  that  the  clause  cannot  apply  to  a  case 
like  the  present  one,  because  the  bankrupt  could  not  have  brought  a  suit  to  set 
aside  a  conveyance  made  by  himself  in  fraud  of  his  creditors.  But  the  clause 
concerns  the  jurisdiction  only,  and  not  the  merits,  of  a  case;  the  forum  in  which 
a  case  may  be  tried,  and  not  the  way  in  which  it  must  be  decided;  the  right  to 
decide  the  case,  and  not  the  principles  which  must  govern  the  decision.  The 
bankrupt  himself  could  have  brought  a  suit  to  recover  property,  which  he  claimed 
as  his  own,  against  one  asserting  an  adverse  title  in  it;  and  the  incapacity  of  the 
bankrupt  to  set  aside  his  own  fraudulent  conveyance  is  a  matter  affecting  the 
merits  of  such  an  action,  and  not  the  jurisdiction  of  the  court  to  entertain  and 
determine  it." 

Likewise  an  unrecorded  or  defectively  recorded  mortgage  or  other 
voluntarily  given  lien  upon  the  bankrupt's  property  is  always  good  between 
the  parties ;  so  that,  again,  it  is  only  as  to  creditors  that  unrecorded  liens 
are  void.  So  when  the  statute,  in  §  70  (a),  says  the  trustee  shall  be 
vested  with  the  title  of  the  bankrupt,  the  provision  must  not  be  thought 
to  limit  the  trustee's  rights  to  the  mere  rights  of  the  bankrupt. 

As  long  as  other  sections  of  the  Act  give  the  trustee  greater  rights 
than  merely  those  that  might  be  asserted  by  the  bankrupt,  the  statute 
must  be  construed  to  mean  that  he  takes  the  bankrupt's  title  and  rights 
and  in  addition  thereto  takes  more — takes  also  the  rights  of  creditors,  not 
only  those  rights  that  have  been  already  actually  asserted  by  some  cred- 
itor but  any  and  all  that  might  have  been  asserted  had  the  trustee  been 
a  judgment  creditor  who  had  levied  on  the  property  in  his  custody  or  who 
holds  an  unsatisfied  execution  as  to  property  not  in  his  custody,  as  well 
as  the .  rights  of  creditors  under  State  law  to  avoid  fraudulent  trans- 
actions. 

The  Bankruptcy  Act,  itself,  then,  gives  the  trustee  by  §  70  (a)  not  only 
the  bankrupt's  own  title,  but  also  expressly  vests  in  him,  by  §  70  (a) 
(4),  title  to  all  property  transferred  by  the  bankrupt  in   fraud  of  cred- 

7.    Thomas   v.   Sugarman,    19   A.    B.   R.  509,  157  Fed.  669  (C.  C.  A.  N.  Y.), 
quoted  supra. 
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iters;  and,  by  §  70  (e),  gives  him  the  right  to  clear  away  from  the 
bankrupt's  title  to  property  all  fraudulent  transfers  of  such  title  which 
any  creditor  might,  under  State  law,  have  avoided;  and,  by  §  67  (a) 
and  §  47  (a)  (2)  as  amended  in  1910,  gives  him  the  right  to  clear  away 
from  the  bankrupt's  title  to  property  all  liens  that  would  for  any  reason 
not  have  been  valid  liens  against  the  claims  of  creditors  under  State  law 
had  there  been  no  bankruptcy,  §  47  (a)  (2)  as  amended  in  1910,*  giving  to 
the  trustee  in  addition  to  the  rights  or  remedies  already  asserted  by  any 
creditor,  all  rights  and  remedies  which  any  creditor  might  have  had  hafl 
there  been  no  bankruptcy  and  had  such  creditor  levied  execution  or  ac- 
quired a  lien  by  equitable  process  or  held  an  execution  returned  unsat- 
isfied, all  which  rights  are  in  addition  to  the  peculiar  rights  conferred 
on  the  trustee  by  the  special  provisions  of  the  Bankruptcy  Act  relative  to 
avoiding  preferential  transfers  and  liens  obtained  by  legal  proceedings 
within  the  four  months  preceding  the  bankruptcy. 

It  is  doubtless  true  that  the  trustee's  title  since  the  Amendment  of  1910 
is  the  most  extensive  and  complete  of  any  in  jurisprudence. 

It  also  must  be  borne  in  mind  that  the  Amendment  of  1910,  by  plac- 
ing the  trustee  in  the  position  of  an  execution  creditor  with  a  levy  on 
the  property  in  his  custody  and  with  an  unsatisfied  execution  on  the 
property  not  in  his  custody,  gives  him  more  than  the  rights  which  any 
creditor  might  have  chanced  already  to  have  asserted.  It  gives  him  in 
addition  thereto,  all  rights  which  would  have  been  obtainable  by  creditors 
under  State  law  had  the  trustee  been  an  officer  holding  an  execution  or 
equitable  process  in  behalf  of  all  creditors.  This  right  is  not  a  right  de- 
rived from  existing  creditors.  It  is  not  a  transfer  from  any  creditor  by 
operation  of  law  of  that  creditor's  existing  lien  or  levy,  as  seems  to  have 
been  held  in  one  case.^  It  is  a  right  derived  from  the  statute  itself  confer- 
ring upon  the  trustee  the  attributes  of  a  creditor  "armed  with  process." 

In  re  Farmer's  Co'op.  Co.,  30  A.  B.  R.  187,  190,  202  Fed.  1008  (D.  C.  N.  D.) : 
"In  my  judgment,  however,  §  47  of  the  Bankruptcy  Act  as  amended  does  not  de- 
pend upon  any  such  distinction.  The  trustee  in  bankruptcy  derives  his  rights 
and  powers  from  the  statute,  and  not  from  the  creditors  of  the  estate.  If  any 
creditor  under  local  statute  can  obtain  priority  over  an  unfiled  or  unrecorded  in- 
strument, by  levy  of  attachment  or  execution,  the  trustee  in  Bankruptcy,  under 
§  47  as  amended,  has  all  the  rights  and  remedies  of  such  creditor.     *     *     * 

"A  fair  interpretation  of  the  statute  in  the  light  of  the  weight  of  authority, 
as  above  pointed  out,  gives  to  the  trustee  all  the  rights  of  the  most  favored 
creditor  under  the  local  law  and  any  property  thus  held  by  the  trustee  becomes 
a  part  of  the  general  estate  to  be  apportioned  among  all  creditors  in  accordance 
with  the  provisions  of  the  Bankruptcy  Act  on  that  subject." 

8.    This    amendment .  ought    to   have  islation  which  sometimes  occur  to  mar 

been   inserted   at   §   70   or   §    67   rather  the  symmetry  of  statutory  enactments, 

than   at   §   47.     It  was  placed  at   §  47  9.    In  re   Flatland,   28  A.   B.   R.   476, 

through  one  of  those  exigencies  of  leg-  196   Fed.   310   (C.   C.  A.  Wash.). 
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§  1139.  General  Discussion  of  Trustee's  Title  and  Rights.— As 
noted  later  in  §  1208,  et  seq.,  the  underlying  theory  of  the  Act  of  1898, 
as  well  as  of  all  former  acts  of  the  United  States  and  also  of  those  of 
England,  denied  to  the  trustee  in  bankruptcy,  except  as  to  fraudulent 
transfers  and  holdings,  any  right  which  creditors  merely  might  have  ex- 
ercised but  had  not  already  actually  exercised,  or  placed  themselves  in 
position,  under  State  law,  to  exercise,  the  idea  being  that  the  bankruptcy 
adjudication  in -no  wise  in  and  of  itself  affected  the  title,  but  merely  trans- 
ferred whatever  rights  the  bankrupt  or  any  of  his  creditors  actually  had 
acquired — save  and  except  always,  of  course,  as  to  fraudulent  transac- 
tions and  as  to  preferences  and  liens  by  legal  proceedings  within  the  four 
months  period  voidable  by  the  peculiar  provisions  of  Bankruptcy  Law. 

According,  indeed,  to  some  of  the  decisions  before  the  Amendment  of 
1910,  it  was  even  doubtful  whether,  as  to  unrecorded  liens,  in  States 
where  void  only  as  to  creditors  "armed  with  process,"  the  trustee  suc- 
ceeded to  the  rights  of  all  creditors  who  were  thus  "armed  with  process" 
— this  subrogation  to  such  rights  being  confined,  by  some  of  the  decisions, 
merely  to  the  rights  of  those  creditors  who  had  acquired  liens  by  legal 
proceedings  within  the  four  months  preceding  the  bankruptcy,  void  as  to 
the  trustee  under  §  67f  but  preservable  for  the  benefit  of  the  estate  upon 
order  duly  made;  indeed,  such  would  seem  to  have  been  the  logical 
result  of  the  holding  that  the  trustee  succeeded  to  the  rights  only  of  such 
creditors  who  had  been  armed  with  process,  for  certainly  he  did  not  suc- 
ceed to  the  rights  of  any  creditor  armed  with  process  as  to  any  levy  not 
made  within  the  four  months  preceding  the  bankruptcy,  but  rather  took 
title  subject  thereto.  Thus  the  ultimate  logic  of  the  holdings  of  the  courts 
before  the  Amendment  of  1910,  must  eventually  have  narrowed  the  trus- 
tee's title  as  successor  to  the  creditors'  rights,  to  a  short  range. 

The  idea  of  bankruptcy  jurisprudence  during  its  entire  history,  up 
until  the  Amendment  of  1910,  was  that  the  bankruptcy  picked  up  the 
estate  precisely  where  it  found  it,  giving  the  trustee  thereby  no  additional 
rights  save  such  as  were  conferred  by  the  peculiar  provisions  of  the  act  rela- 
tive to  preferences  and  legal  liens  acquired  within  the  four  months  period, 
although  giving  to  him  all  rights  possessed  by  the  bankrupt  at  the  time 
of  the  bankruptcy,  and  all  rights  then  asserted  by  any  creditor  or  which 
any  creditor  had  already  placed  himself   in  a  position  to  assert. i° 

, [Before  Amendment  of  1910  to  Bankr.  Act,  §  47  (a)  (3).]  Warehousing  Co. 
(Security  Warehousing  Co.)  v.  Hand,  19  A.  B.  R.  391,  306  U.  S.  415:  "It  is  no 
new  doctrine  that  the  assignee  or  trustee  in  bankruptcy  stands  in  the  shoes  of 
the  bankrupt,  and  that  the  property  in  his  hands,  unless  otherwise  provided  in 
the  Bankrupt  Act,  is  subject  to  all  of  the  equities  impressed  upon  it  in  the  hands 
of  the  bankrupt.    This  has  been  the  rule  under  former  acts  and  is  now  the  rule. 

10.  Trustee's  title  and  rights  under  State  Insolvency  Law,  In  re  Little- 
present  law,  before  Amendment  ot  field,  19  A.  B.  R.  18,  158  Fed.  838  (C. 
1910,     much    as    under     Massachusetts    C.  A.   Mass.). 
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Hewit  V.  Berlin  Mach.  Works,  194  U.  S.  296,  11  Am.  B.  R.  709,  *  *  *  Thomp- 
son V.  Fairbanks,  196  U.  S.  516,  526,  13  Am.  B.  R.  437,  *  *  *  Humphrey  v. 
Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74.  *  *  *  York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  352,  15  Am.  B.  R.  633.  *  *  *  In  the  Hewit  case,  there 
was  a  sale  of  property  to  the  bankrupt  upon  condition  that  the  title  should  not 
pass  until  the  property  was  paid  for.  Such  a  conditional  sale  was  good  in  New 
York  State,  where  the  contract  was  made,  and  it  was  held  good  as  against  the 
trustee  in  bankruptcy,  because  it  was  good  against  the  bankrupt.  It  was  fur- 
ther held  that  the  property  was  not,  under  the  facts  and  the  law  of  New  York, 
such  as  might  have  been  levied  upon  and  sold  under  judicial  process  against  the 
bankrupt,  nor  could  she  have  transferred  it,  within  the  meaning  of  §  70  of  the 
Bankrupt  Act.  It  was  a  clear  case  for  the  application  of  the  doctrine  that  the 
trustee  stands  in  the  shoes  of  the  bankrupt,  and  there  was  nothing  in  the  act 
which  made  any  inconsistent  provision.  In  Thompson  v.  Fairbanks,  the  ques- 
tion arose  as  to  the  validity  of  a  chattel  mortgage  (which  had  been  duly  filed) 
upon  after-acquired  property  as  against  the  trustee  in  bankruptcy  of  the  mort- 
gagor. The  mortgagee  took  possession  of  the  mortgaged  property  before  the 
filing  of  the  petition  in  bankruptcy,  and  the  question  raised  was  whether  there 
was  a  violation  of  any  provision  of  the  Bankruptcy  Act.  It  was  held  that  the 
validity  of  such  a  mortgage  was  a  local,  and  not  a  Federal,  question,  and  that 
in  such  case  this  court  would  follow  the  decisions  of  the  State  court;  and  as 
in  Vermont  such  a  mortgage  was  good,  and  the  taking  possession  of  the  prop- 
erty related  back  to  the  date  of  the  mortgage,  even  as  against  an  assignee  in  in- 
solvency, it  was  good  as  against  the  trustee  in  bankruptcy.  It  was  said:  'Under 
the  present  Bankrupt  Act,  the  trustee  takes  the  property  of  the  bankrupt,  in 
cases  unaffected  by  fraud,  in  the  same  plight  and  condition  that  the  bankrupt 
himself  held  it,  and  subject  to  all  the  equities  impressed  upon  it  in  the  hands 
of  the  bankrupt,  except  in  cases  where  there  has  been  a  conveyance  or  encum- 
brance of  the  property  which  is  void  as  against  the  trustee  by  some  positive 
provision  of  the  act.'  As  there  was  no  provision  therein  making  such  a  mortgage 
void,  the  mortgagee  was  permitted  to  enforce  his  mortgage  as  a  valid  instru- 
ment, and  to  retain  possession  of  the  property.  There  was  no  fraud  in  fact  and 
no  transfer  of  any  property  in  fraud  of  creditors,  and  the  property  was  not,  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy,  or  at  the  time  of  the  adjudi- 
cation, liable  to  levy  and  sale  under  judicial  process  against  the  bankrupt.  It 
had  already  been  taken  possession  of  by  the  mortgagee  under  a  valid  mortgage, 
and  was  not  subject  to  any  other  liability  of  the  mortgagor.  Humphrey  v.  Tatman 
reiterates  the  principle  that  whether  such  a  mortgage  as  is  referred  to  in  the 
Fairbanks  case  is  good  or  bad  depends  upon  the  State  law.  In  York  Mfg.  Co. 
V.  Cassell,  the  same  question  arose  as  in  the  Hewit  case.  There  was  a  sale  of 
property  to  one  who  thereafter  becarne  bankrupt,  with  a  condition  that  no  title 
to  the  property  should  pass  until  it  was  paid  for.  Such  a  conditional  sale  was 
good  under  the  Ohio  law,  where  the  instrument  was  executed,  except  as  to  those 
creditors  who,  between  the  time  of  the  execution  of  the  instrument  and  the 
filing  thereof,  had  obtained  some  specific  lien  upon  the  property.  There  were 
no  such  creditors,  and  hence  there  was  no  one  who  could  question  the  validity 
of  the  instrument  at  the  time  the  trustee's  title  would  have  accrued,  unless  it 
was  the  trustee  in  bankruptcy.  He  made  the  claim  that  the  adjudication  in  bank- 
ruptcy was  equivalent  to  a  judgment  or  an  attachment  or  other  specific  lien  on 
the  property,  so  as  to  prevent  the  vendor  from  asserting  its  title  and  its  legal 
right  to  remove  the  property  on  account  of  the  non-payment  of  the  purchase 
price.  We  held  that,  as  the  conditional  sale  was  valid  by  the  law  of  Ohio,  ex- 
cept as  to  a  certain  class  of  creditors,  if  there  were  no  such  creditors  there  was 
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no  one  who  could  question  the  validity  of  the  instrument;  that  the  adjudication 
in  bankruptcy  did  not  give  the  trustee  the  right  to  do  so,  because  in  that  case 
the  adjudication  did  not  operate  as  the  equivalent  of  a  judgment  or  attachment 
or  other  specific  lien  on  the  property.     The  trustee  represented  no  one  who  had 
that  right  as  there  were  no  creditors  who  had  liens  on  the  property  when  the 
title  of  the  trustee  to  the  property  of  the  bankrupt  accrued.     Section  70  of  the 
Bankrupt  Act  had  no  application.    There  was  no  property  within  either  the  fourth 
or  fifth  subdivision  of  that  section.     The  fact  that  if  there  had  b«en  a  creditor 
of  the  bankrupt  of  the  class  mentioned  who  had  obtained  a  specific  lien  on  the 
property  prior  to  the  adjudication  in  bankruptcy,  the  trustee  could  in  that  case 
have  enforced  the  same,  did  not  make  any  difference,  because  no  such  thing  had 
been    done   when   the    adjudication   in   bankruptcy   was    made.     This    court    had 
theretofore   approved  the   remark   In  re   New  York   Economical   Printing   Co.,   6 
Am.  B.  R.  615,  49  C.  C.  A.  133,  110  Fed.  514,  518,  that  the  present  Bankrupt  Act 
contemplates  that  a  lien  good  as  against  the  bankrupt  and  all  of  his  creditors  at 
the  time  of  the  filing  of  the  petition  in  bankruptcy  should   remain  undisturbed. 
Hewit  case,  supra.  Upon  these  facts  it  was  reiterated  that  the  trustee  takes  the 
property  as  the  bankrupt  held  it.     The  case  at  bar  bears  no  resemblance  in  its 
facts  to  the  cases  just  cited.     There  was  no  valid  disposition  of  the  property  in 
the  case  before  us,  or  any  valid  lien.     The   so-called  warehouse   receipts   issued 
by  the   warehousing  company  to   the   knitting   company,   upon   the   facts   of   this 
case,  gave  no  lien  under  the  law  in  Wisconsin,  in  which  State  they  were  issued. 
In  such  case  this  court  follows  the  State  court.     Etheridge  v.  Sperry,  139  U.  S. 
S66;   Dooley  v.    Pease,   180   U.   S.   126.      By   §   70a,   the   trustee   in   bankruptcy   is 
vested,  by  operation  of  law,  with  the  title  of  the  bankrupt  to  all  property  trans- 
ferred by  him  in  fraud  of  his  creditors,  and  to  all  property  which,  prior  to  the 
filing  of  the  petition,  might  have  been  levied  upon  and  sold  by  judicial  process 
against  him;   and,  by  subdivision   (e)   of  the   same   section,   the   trustee   in  bank- 
ruptcy may  avoid  any  transfer  by  the  bankrupt  of  his  property  which  any  cred- 
itor of  the  bankrupt  might  avoid,  and  may  recover  the  property  so  transferred, 
or  its  value.     Here  are  special  provisions  placing  the  title  to  the  property  trans- 
ferred by  fraud  or  otherwise,   as  mentioned,   in   the   trustee   in   bankruptcy,   and 
giving  him  the  power  to  avoid  the  same.     The  title  to  this  property  was  in  the 
knitting  company.     There  had  been  no  valid  pledge  of  it,  because  the  possession 
had  been,  at  all  times,   in  the  knitting  company,   and  it  could  have  been  levied 
upon  and  sold  under  judicial  process  against  the  knitting  company  at  the  time  of 
the  adjudication  in  bankruptcy.    The  security  company  had,  of  course,  full  knowl- 
edge that  the  knitting  company  in  fact,  at  least,  shared  in  the  possession  of  the 
property.     It  was  itself  an  actor,  or  it  acquiesced  in  the  arrangement  under  which 
it  had,  at  most,  a  partial,  possession,  and  even  that  was  subject  to  the  control 
of   the   knitting   company.      The    method    taken    to    store    the    property   was,    as 
found  by  the  District  Court,  a  mere  device  or  subterfuge  to  enable  the  bankrupt 
to  hypothecate  the  receipts,  and  thus  raise  money  upon  secret  liens  on  property 
in  the  possession  of  the  pledgor  and  under  its  control;  and  such  scheme,  the  court 
said,   ought   not   to   receive  judicial   sanction.     Such   a   scheme,   under   the   facts, 
and  as  carried  out  in  this  case,  and  with  regard  to  Wisconsin,  law,  was  a  fraud 
in  fact,  and  neither  the  receipts  nor  the  so-called  pledge  could  be  asserted  against 
any  of  the  creditors.     It  was   held   by  the   Circuit   Court   of  Appeals   in   a   case 
arising  in  Wisconsin,   relative  to  a  chattel  mortgage,  which   gave  power   to   the 
mortgagor   to   make   sales   from   the   mortgaged   property   for   his    own   use   and 
benefit,  that  such  a  mortgage  was  fraudulent  in  fact,  so  it  could  not  be  asserted 
even  against  general  creditors;  citing  Wisconsin  cases.     Re  Antigo  Screen  Door 
Co.,  10  Am.  B.  R.  306,  59  C.  C.  A.  248,  123  Fed.  249,  254.     A  further  question  was 
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ruled  upon  in  the  above-cited  case.  It  was  in  respect  to  a  second  mortgage 
upon  chattels,  which  had  not  been  properly  filed,  but  the  mortgagee  had  taken 
possession  of  the  mortgaged  property  prior  to  the  filing  of  the  petition  in  bank- 
ruptcy, although  long  subsequent  to  the  giving  of  the  mortgage,  and  it  was 
held  that  the  mortgagee  might  hold  the  property  as  against  the  trustee  in  bank- 
ruptcy representing  general  creditors.  There  was  no  fraud  in  fact  alleged.  It 
was  said  by  Judge  Jenkins,  in  delivering  the  opinion  of  the  court:  'When  the 
statute  (Rev.  Stat.  Wis.  1898,  §  2313)  declares  that  a  chattel  mortgage  shall  be 
invalid  against  any  other  person  than  the  parties  thereto  unless  possession  be 
delivered  and  retained,  or  the  mortgage  be  filed, — there  being  no  actual  fraud 
and  no  collusive  delay  in  the  filing  or  the  taking  of  possession, — we  think  the  stat- 
ute must  be  construed  to  mean  that  the  omission  to  file  or  to  take  possession 
renders  the  mortgage  invalid  only  as  to  the  creditor  who,  by  execution  or  attach- 
ment, has  acquired  a  lien  upon  the  property.'  The  case  illustrates  the  distinction 
taken  between  fraud  in  fact  and  the  mere  failure  to  file  a  mortgage  otherwise 
valid  against  the  world.  Under  the  circumstances  of  this  case  we  are 
satisfied  there  was  no  valid  pledge  and  no  equitable  lien  in  favor  of  the  in- 
terveners which  would  take  precedence  of  the  title  of  the  trustee  by  virtue  of 
the  special  provisions  of  the  Bankruptcy  Act."  The  principles  of  this  case  are 
further  explicated  in  In  re  Standard  Tel.  &  Elec.  Co.  (Knapp  v.  Milw.  Tr.  Co.), 
34  A.  B.  R.  761,  316  U.  S.  545,  quoted  at  §§  1211,  1258. 

In  re  Bailey  &  Sons,  21  A.  B.  R.  911,  166  Fed.  982  (D.  C.  Pa.) :  "The  doctrine 
of  York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  633,  201  U.  S.  344,  that  the  trustee  ordi- 
narily takes  no  better  title  to  the  property  than  the  bankrupt  himself  had,  does 
not  apply.  It  may  be  true  that  the  present  transaction  was  good  between  the 
claimant  and  the  bankrupt,  but  under  the  facts  in  proof  the  trustee's  title  is 
better  than  the  bankrupt's  because  the  Bankruptcy  Act  declares  the  attempted 
transfer  to  be  a  voidable  preference  and  expressly  authorizes  the  trustee  to 
avoid  it.'' 

Although,  to  be  sure,  the  trustee  was  not  confined  to  the  bankrupt's  title 
and  rights,  yet  no  force  nor  effect  was  given  to  the  seizure  or  possession  of 
the  bankruptcy  court  itself,  although  such  seizure  was  as  effectually  a  seques- 
tration as  could  possibly  be  a  seizure  by  the  legal  or  equitable  process  of 
any  other  court;  wbereby,  also,  creditors'  hands  were  tied  from  assert- 
ing rights  against  the  property,  and  yet  the  selfsanie  creditors  were  bound 
by  the  bankrupt's  own  title.  The  effect  of  such  construction  of  the  act 
was  to  make  unrecorded  liens,  in  States  where  "creditor"  was  construed 
to  mean  a  creditor  who  had  fastened  a  Hen  by  levy  of  process  upon  the 
property,  perfectly  valid  in  the  bankruptcy  court,  although  a  similar  se- 
questration in  the  State  court  might  have  nullified  such  unrecorded  liens. 
In  this  way  the  object  of  the  recording  statutes  in  the  prevention  of 
secret  liens  was  oftentimes  quite  defeated  in  bankruptcy.  Indeed,  in  many 
States  general  creditors  came  to  find  they  had  less  rights  in  the  bank- 
ruptcy court  than  in  the  State  court,  as  to  transfers  or  instruments  void- 
able only  as  to  creditors  "armed  with  process."  Such,  indeed,  was  the 
effect  of  the  noted  case  of  York  Mfg.  Co.  v.  Cassell,  in  the  State  where 
the  case  arose. 

Before  the  Amendment  of  1910,  the  statute,  in  §§  67  and  70,  as  well  as 
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elsewhere,  seemed  to  strive  to  give  the  trustee  the  same  rights  and  reme- 
dies that  any  creditor  "might"  have  exercised  to  avoid  transfers,  whether 
actually  exercised  or  not,  which  provisions  might  naturally  have  been 
construed  to  give  him  either  the  right  to  take  all  necessary  steps  that 
would  have  been  required  of  such  creditor,  or,  perhaps,  even  to  have  dis- 
pensed with  such  preliminary  steps  altogether;  and  certainly,  even  before 
the  Amendment  of  1910,  the  pendency  of  the  bankruptcy  proceedings 
having  tied  the  creditors'  hands  so  that  they  could  not  help  themselves 
with  their  ordinary  remedies,  it  might  have  seemed  not  only  natural,  but 
also  a  correct  construction  of  the  law  to  have  held  that  the  trustee  was 
subrogated  not  only  to  all  rights  and  remedies  for  avoiding  transfers  which 
any  creditor' had  already  begun  to  assert,  but  also  to  all  rights  and  remedies 
which  any  creditor  "might"  have  asserted,  as,  indeed,  the  very  wording  of 
§  70  (e)  would  seem  to  have  indicated. 

However,  the  courts  rejected  such  construction,  as  inapplicable  except 
in  cases  of  actual  fraud  and  where  State  law  did  not  require  "arming 
with  process ;"  and  they  relegated  the  trustee  to  the  "shoes  of  the  bank- 
rapt,"  where  he  remained  until  the  Amendment  of  1910,  which  lifted  him, 
out  of  the  shoes  of  the  bankrupt  and  placed  him  in  the  position  of  a 
ci editor  "armed  with  process." 

It  is  manifest  that  this  amendment  changes  materially  the  title  of  the 
trustee,  so  that  the  rules  enunciated  in  the  decisions  prior  to  the  Amend- 
ment of  1910  must  be  further  qualified  by  the  proviso  that  the  trustee  is 
limited  by  the  bankrupt's  title,  only  in  so  far  as  a  creditor  under  the 
State  law  would  have  been  bound  thereby  had  such  creditor  possessed  a 
levy  upon  the  property  at  the  time  of  its  coming  into  the  custody  of  the 
bankruptcy  court,  or  had  had  an  execution  returned  unsatisfied  as  to  the 
property  not  in  the  custody  of  the  bankruptcy  court. ^^ 

In  re  Franklin  Lumber  Co.,  26  A.  B.  R.  37,  187  Fed.  281  (D.  C.  Pa.):  "It  is 
to  be  noted  that  §  47a  (2)  as  amended  by  the  Act  of  June  25th,  1910  applies  to 
the  present  dispute.  Under  that  amendment,  if  properly  coming  into  th^  cus- 
tody of  the  court  be  claimed  by  another,  the  trustee  is  vested  with  all  the  rights, 
remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon.  An  agreement  therefore  which  would  previously  have  been 
valid  between  the  parties — such,  for  example,  as  was  considered  in  Davis  v. 
Crompton  (C.  C.  A.  3d  Cir.)  20  A.  B.  R.  53,  158  Fed.  735  (209  U.  S.  548)—  is  no 
longer  necessarily  valid  against  the  trustee.  He  is  in  the  position  of  a  creditor 
holding  a  legal  or  equitable  lien,  and  the  agreement  is  to  be  scrutinized  from 
that  point  of  view.  *  *  *  Assuming  that  the  bankrupt  would  be  bound  by 
the  words  of  this  agreement  and  could  not  deny  it  to  be  a  lease,  his  trustee  is  not 
so  bound,  and  may  contend  that  the  contract  is  really  one  of  conditional 
sale.  In  such  a  contention  he  may  offer  any  competent  and  relevant  evidence, 
and  it  is  obvious  I  think  that  the  conduct  of  the  parties  may  ordinarily 
throw    much    light    on    the    true    meaning    of    their    agreement.      If    they    treat 

11.  See  §  1370  et  seq.,  for  detailed  discussion  of  trustee's  rights  by  the 
Amendment    of   1910. 
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it  as  a  contract  of  sale,  it  makes  no  difference  what  name  they  have  given  it. 
*  *  *  In  reality  it  has  always  been  a  contract  of  conditional  sale,  although 
it  may  be  true  that  the  bankrupt  himself  would  not  have  been  permitted  to 
prove  its  true  character.  Neither  could  the  trustee  have  proved  its  true  character 
until  the  Act  of  June  35,  1910,  was  passed,  but  since  that  date  he  has  been  put 
upon  the  footing  of  a  creditor  with  a  legal  or  equitable  lien,  and  may  take  full 
advantage  of  such  rights.  Whenever  therefore  such  a  creditor  may  attack  a 
contract,  in  form  a  bailment,  on  the  ground  that  it  is  really  a  conditional  sale, 
and  may  support  the  attack  by  competent  and  relevant  evidence  that  throws 
light  on  the  true  meaning  of  the  contract — the  trustee  has  the  same  right.  The 
mere  form  of  the  agreement  does  not  bind  him,  as  it  might  bind  the  bankrupt." 

To  the  extent,  and  only  to  the  extent,  then,  that  a  creditor,  were  he  a  levy- 
ing creditor  on  the  property  in  the  custody  of  the  court,  or  a  creditor  holding 
an  unsatisfied  execution  as  to  property  not  in  the  custody  respectively,  vs^ould 
be  bound,  the  trustee  is  bound  and  limited  by  the  bankrupt's  rights  and  by 
the  rights  already  possessed  or  asserted  by  creditors. 

The  complete  statement,  then,  of  the  trustee's  title  and  rights,  since 
the  Amendment  of   1910,   is  that  above  given  at  §   1137. 

Hereafter,  beginning  at  §  1143,  we  will  take  up  in  detail  the  various 
leading  propositions  and  their  subdivisions,  fully  expHcating  the  rights, 
title  and  remedies  of  the  trustee  in  bankruptcy. 

§  1140.  Local  Law  Determines  Effectiveness  of  Transaction  to 
Accomplish  Transfer  of  Title,  Also  Time  Title  Passes. — In  all  the 

several  branches  of  the  discussion  of  the  trustee's  title  and  rights,  whether 
they  be  those  derived  as  the  successor  of  the  bankrupt  or  of  the  creditors, 
or  be  those  independently  conferred  by  the  special  provisions  of  the 
bankruptcy  act  itself,  it  is  to  be  borne  constantly  in  mind  that  the  state 
!aw  determines  the  efficiency  of  acts  and  transactions  to  effect  the  trans- 
fer of  title  of  the  property  involved  and  also  the  time  of  the  passing  of 
title.i2 

Inferentially  and  suggestively  In  re  Baxter  &  Co.,  18  A.  B.  R.  450,  154  Fed. 
23  (C.  C.  A.  N.  Y.) :  "All  rules  concerning  the  transfer  of  property  are  'pri- 
marily at  least,  a  matter  of  State  regulation,  and  not  one  of  purely  commercial 
law'  (Etheridge  v.  Sperry,  139  U.  S.  276)  and  State  laws,  creating  interests  in 
or  liens  upon  property  without  the  State,  control  the  federal  courts  whenever 
the  question  arises  as  to  the  validity,  extent  and  all  the  conditions  of  such  an 
interest  or  lien.  Thus,  the  effect  and  validity  of  chattel  mortgages  and  general 
assignments  are  determined  by  the  law  of  the  State  in  which  they  are  made." 

And  the  reason  of  the  rule  is  obvious.  The  Bankrupt  Act  did  not — 
before  the  Amendment  of  1910 — seek  to  give  creditors  through  the  trus- 
tee in  bankruptcy  any  greater  rights  in  each  State  than  they  would  have 
had    without   the   law,    except   where    it   conferred   upon    the   trustee   the 

12.     In      re      Doran      (Moorman      v.  395    (D.   C.   Ark.);   impliedly,   Goodwin 

Beard),  18  A.   B.   R.  760,   154  Fed.  467  v.   Murchison  Nat.  Bank,   33  A.   B.   R. 

(C.  C.  A.  Ky.).     Compare,  instance,  In  703,   145  N.   Car.   320. 
re  Reynolds,  18  A.  B.  R.  666,  153  Fed. 
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peculiar   rights   granted   by   its   special   provisions   relative   to   preferences, 
legal  liens  and   fraudulent  conveyances. 

In  re  Cohn,  32  A.  B.  R.  761,  171  Fed.  568  (D.  C.  N.  Dak.):  "The  cardinal 
principle  of  the  Bankruptcy  Act  is  to  grant  to  creditors  only  those  rights  which 
would  have  been  theirs  had  bankruptcy  not  supervened." 

And  by  the  Amendment  of  1910  it  simply  gave  to  the  bankruptcy  pro- 
ceedings the  effect  of  arming  the  trustee  with  process,  so  that  the  cred- 
itors might  not  be  debarred  by  the  bankruptcy  from  asserting  in  behalf 
of  all  creditors  the  rights  given  to  creditors  by  State  law  dependent  on 
their  being  "armed  with  process." 

The  essential  nature  of  the  transfer  or  seizure,  as  to  its  effectiveness 
in  each  case  to  transfer  title  is,  in  pursuance  of  the  same  theory,  left  to 
the  rules  of  property  of  the  State,  so  that  it  is  possible,  even  with  regard  to 
the  peculiar  rights  conferred  by  the  Act  relative  to  preferences,  legal 
liens  and  fraudulent  conveyances  within  four  months,  that  what  will 
amount  to  a  voidable  bankruptcy  preference  in  one  State  will  not  amount 
to  a  voidable  bankruptcy  preference  in  another  State,  and  that  what  will 
amount  to  a  void  lien  by  legal  proceedings  in  one  State  will  not  amount 
to  a  void  lien  in  another  State,  the  power  of  the  particular  transaction  in 
each  instance  to  effect  a  transfer  of  title,  and,  incidentally,  the  time  such 
transfer  of  title  shall  be  considered  as  having  taken  place  and  the  kinds 
of  property  affected  thereby,  being  left  to  the  rules  of  each  State. 

Thus,  it  is  quite  possible,  in  accordance  with  the  rules  that  precisely  the 
same  facts  might  lead  to  different  results  in  different  States,  depending  in 
great  degree — even  in  regard  to  the  peculiar  titles  conferred  by  the  Bank- 
ruptcy Act  itself  as  aforesaid — upon  the  effectiveness  of  those  facts  to  trans- 
fer title  in  the  several  instances. 

In  other  words,  the  nature  of  the  transaction,  that  is  to  say,  whether 
for  instance,  it  amounts  to  a  sale  or  bailment  or  pledge  or  mortgage  or 
some  other  transfer  of  property,  or  whether  sufficient  delivery  has  been 
made  to  pass  title,  or  whether  recording  or  filing  of  an  instrument  be 
required  and,  if  so,  as  to  whom  it  will  be  void  for  lack  of  recording,  etc., 
etc.,  is  to  be  determined  by  State  law,  and  the  bankruptcy  court  will  take  it 
as  so  determined. 1^ 

13.    In  re  Waite-Robbins  Motor  Co.,  with    local    law,   that   an    equitable    as- 

27  A.  B.  R.  541,  192  Fed.  47  (D.  C.  signment  of  a  debt,  not  requiring  to  be 
Mass.);  Rosenbluth  v.  DeForest,  etc.,  recorded,  takes  effect  as  consummated 
Co.,  27  A.  B.  R.  359  (Sup.  Ct.  Conn.);  at  the  time  of  giving  notice  to  the 
Title   Guar.   &  Surety   Co.   v.   Witmire,  debtor.      In    re    Wilson,    23    A.    B.    R. 

28  A.    B.    R.    235,    195    Fed.    41    (C.    C.  814   (D.   C.   Hawaii). 

A.    Mich.),    decided   under   the   law    of  So,  the  local   law  will  govern  as   to 

Minnesota.     Thus,   as   to   bailment.   In  what   constitutes    a   legal   or   equitable 

re    Morris,   19   A.    B.   R.   422,    156   Fed.  assignment.     In  re  Stiger,  29  A.  B.   R. 

597   (D.   C.  Pa.),  quoted  at  §  1228.  2.?3,  203   Fed.   791    (D.   C.  N.  J.). 
Thus,  it  has  been  held,  in  accordance 
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In  re  Hartdagen,  26  A.  B.  R.  532,  189  Fed.  546  (D.  C.  Pa.):  "The  interpre- 
tation of  the  contract  is  for  the  court  and  the  intention  of  the  parties  must  be 
ascertained  from  the  writing.  In  bankruptcy  its  construction  and  validity  must 
be  determined  by  the  local  laws  of  the  state."  (Ihis  case  further  quoted  at 
§  1242.) 

However,  after  the  State  law  has  once  settled  the  nature  of  the  trans- 
action, once  determined  whether  the  facts  are  sufficient  to  constitute  h 
transfer  of  title,  and,  if  so,  the  time  the  transfer  takes  effect  and  the 
property  affected  thereby,  then  the  Bankrupt  Act  may  forthwith  step  in 
and  declare  whether  it  is  a  voidable  preference  or  a  nullified  legal  lien. 

§  1141.  Also  Governs  Validity,  Except  Where  Peculiar  Rights 
as  to  Preferences,  Liens  by  Legal  Proceedings,  etc.,  Conferred 
by  Act  Itself,  Involved. — Where  not  affected  by  the  peculiar  provi- 
sions of  the  Bankruptcy  Act,  the  law  of  the  State  will  control  in  bank- 
ruptcy as  to  the  validity  of  mortgages  and  other  liens,  and  as  to  owner- 
ship and  other  interests  in  property. i* 


14.  Compare  similar  proposition  as 
to  marshalling  of  liens,  etc.,  post,  §  1896. 
Compare  similar  rule  as  to  allowabil- 
ity of  claims,  ante,  §  780.  Dodge  v. 
Norlin,  13  A.  B.  R.  176,  133  Fed.  363 
(C.  C.  A.  Colo.);  Young  v.  Upson, 
8  A.  B.  R.  377,  115  Fed.  192  (D.  C. 
N.  Y.)  :  Statute  making  presumptively 
fraudulent,  assignments  of  "goods  and 
chattels"  not  accompanied  with  deliv- 
ery, does  not  apply  to  assignments  of 
book  accounts  as   collateral. 

In  re  Tice,  15  A.  B.  R.  97,  139  Fed. 
58    (D.    C.    Pa.);    In    re    Beede,    14   A. 

B.  R.  697,  138  Fed.  441  (D.  C.  N. 
Y.);   In  re  Gosch,  9  A.   B.   R.  613   (D. 

C.  Ga.),  reversed,  on  other  grounds,  in 
12  A.  B.  R.  149,  126  Fed.  627  (C.  C. 
A.  Ga.) ;  In  re  Sheets  Ptg.  &  Mfg.  Co., 
14  A.  B.  R.  668  (D.  C.  Ohio);  In  re 
Dry  Dock  Co.,  16  A.  B.  R.  328  (C. 
C.  A.   N.  Y.). 

In  re  Thackara  Mfg.  Co.,  15  A.  B.  R. 
258,  140  Fed.  126  (D.  C.  Pa.),  where 
the  lien  of  an  execution  levy  was  held 
in  accordance  with  state  law  to  be 
vitiated  by  use  as  security  to  compel 
payments  by  judgment  debtor,  rather 
than  as  satisfaction  by  sale  and  appli- 
cation of  proceeds.  Morgan  v.  Nat'l 
Bk.,  16  A.  B.  R.  644,  145  Fed.  466  (C. 
C.  A.  W.  Va.).  Also,  in  re  McArdle, 
11  A.  B.  R.  358,  126  Fed.  442  (D.  C. 
Mass.);  where  it  was  held,  that  the 
mortgagee  of  the  bankrupt's  liquor  li- 
cense was  not  entitled  to  the  proceeds 
of  the  sale  of  the  liquor  license  sold 
by  the  trustee;  since  the  police  author- 
ities refused  to  recognize  the  right  to 
mortgage  the  license. 

In  re  McKay,  16  A.  B.  R.  238  (D.  C. 


N.  Y.),  as  to  whether  income  of  a 
spendthrift  trust  passes  to  the  trustee. 

In  re  Noel,  14  A.  B.  R.  725,  137  Fed. 
694  (D.  C.  Md.),  wherein  it  was  held 
that  a  State  statute  requiring  mort- 
gages to  be  recorded  within  six 
months  of  their  execution  can  not  be 
evaded  by  making  new  mortgages 
every  six  months  as  renewals  and  keep- 
ing them  all  off  the  records,  although 
none  are  more  than  six  months  old  un- 
til replaced  and  although  the  last  one 
is  recorded  within  six  months  of  its  ex- 
ecution and  before  bankruptcy.  Also, 
Deland  v.  Miller,  11  A.  B.  R.  744,  119 
Iowa  368;  In  re  Josephson,  8  A.  B.  R. 
4^3  (D.  C.  Ga.),  as  to  recording;  In  re 
Kellogg,  7  A.  B.  R.  623,  113  Fed.  120 
(D.  C.  N.  Y.,  affirming  6  A.  B.  R.  389); 
In  re  Rogers  &  Woodward,  13  A.  B.  R. 
82,  132  Fed.  560  (D.  C.  Vt.) ;  In  re 
Smith  &  Shuck,  13  A.  B.  R.  105,  132 
Fed.  301  (D.  C.  Iowa);  In  re  Mullen, 
4  A.  B.  R.  224,  101  Fed.  413  (D.  C. 
Mass.) ;  impliedly,  Allen  v.  Hollander, 
11  A.  B.  R.  756,  128  Fed.  159  (C.  C.  A. 
Mass.). 

In  re  Greene,  13  A.  B.  R.  507,  134 
Fed.  137  (D.  C.  Conn.):  In  this  case 
it  was  held,  that  the  formalities  as  to 
recording,  etc.,  are  to  be  determined  by 
the  law  of  the  State  where  the  prop- 
erty is  located  and  not  by  that  of  the 
residence  of  the  parties. 

In  re  Standard  Tel.  Co.,  19  A.  B.  R. 
491,  157  Fed.  106  (D.  C.  Wis.,  affirmed 
sub  nom.  Knapp  v.  Milw.  Tr.  Co.,  20 
A.  B.  R.  671,  162  Fed.  675  C.  C.  A.), 
quoted  post,  this  same  section  affirmed 
sub  nom.  In  re  Standard  Tel.  &  Elec. 
Co.,  34  A.  B.  R.  761,  216  U.  S.  545;  In 


;§  1141  truster's  title  and  eight  to  assets.  953 

In  considering  the  following  quotations  in  this  section,  as  also  the  cita- 
tions in  the  notes,  care  must  be  taken  to  distinguish  between  the  cases 
cited  or  quoted  as  to  whether  they  arose  before  or  after  the  Amend- 
ment of  1910  to  Bankruptcy  Act,  §  47  A  (2),  whereby  the  trustee  was 
lifted  out  of  his  former  station  "in  the  bankrupt's  shoes"  and  was  given 
the  standing  of  a  "creditor  armed  with  process;"  for,  whilst  it  is  still  true 
that  the  local  law  governs  the  validity  of  liens,  contracts  and  other  trans- 
actions in  bankruptcy  (except  where  the  peculiar  rights  conferred  by  the 
hankruptcy  law  as  to  preferences  and  liens  by  legal  proceedings  within  four 
months  are  concerned)  yet  it  is  no  longer  so  because  the  trustee  "stands  in 
the  bankrupt's  shoes,"  which  was  apparently  the  basis  of  most  of  the  deci- 
sions, since  he  now  stands  also  in  all  respects  as  a  creditor  and  is  bound  by 
the  bankrupt's  title  and  rights  only  in  so  far  as  a  creditor  would  be  so  bound. 
Thus,  it  is  the  State  law  that  governs. 

Thompson  v.  Fairbanks,  13  A.  B.  R.  443,  196  U.  S.  516:  "The  Supreme  Court 
of  the  United  States,  in  determining  the  validity  of  a  chattel  fnortgage  covering 
after-acquired  property,  will  accept  as  decisive  the  settled  law  of  the  State  in 
which  the  mortgage  was  given,  as  established  by  the  decisions  of  its  highest 
Courts." 

Hiscock  V.  Varick  Bk.,  18  A.  B.  R.  6,  306  U.  S.  38:  "The  contracts  of  pledge 
were  made,  executed  and  to  be  performed  in  the  State  of  New  York,  and  the 
rights  of  the  parties  were  governed  by  the  law  of  that  State.  No  preference 
under  the  Bankruptcy  Act  was  alleged  or  proved,  nor  was  there  any  allegation 
or  proof  that  the  pledge  of  the  securities  was  in  fraud  of  the  rights  of  the 
creditors  or  trustee.  The  questions  of  the  extent  and  validity  of  the  pledge 
were  local  questions,  and  the  decisions  of  the  courts  of  New  York  are  to  be 
followed  by  this  court." 

Hewitt  V.  Berlin  Machine  Wks.,  11  A.  B.  R.  709,  194  U.  S.  396:  "And  the 
circuit  court  of  appeals,  adhering  to  that  decision,  held,  in  this  case,  that,  inas- 
much as  by  the  New  York  statute,  a  conditional  sale  such  as  that  in  question 
was  void  only  as  against  subsequent  purchasers  or  pledgees  or  mortgagees  in 
good  faith,  the  district  court  was  right  and  affirmed  the  judgment.  We  concur 
in  this  view.'' 

In  re  Gait,  13  A.   B.   R.  579,  130  Fed.  443   (C.   C.  A.   Ills.):     "The   law  of  the 

re  Agnew,  3S  A.  B.  R.  360  (D.  C.  15  A.  B.  R.  633,  301  U.  S.  344;  Thomas 
Miss.);  Mattley  v.  Wolfe,  33  A.  B.  R.  v.  Woods,  33  A.  B.  R.  133,  173  Fed. 
673,  175  Fed.  619  (D.  C.  Neb.) ;  reversed  585  (C.  C.  A.  Kans.);  Godwin  v. 
in  Mattley  v.  Giesler,  36  A.  B.  R.  116,  Murchison  Nat.  Bank,  32  A.  B. 
187  Fed.  970  (C.  C.  A.  Neb.);  In  re  R.  703,  145  N.  Car.  330;  Smith  & 
New  England  Breeders'  Club,  23  A.  Bro.  Typew.  Co.  v.  Alleman,  28  A.  B. 
B.  R.  689,  175  Fed.  501  (D.  C.  N.  H.),  R,  699,  199  Fed.  1  (D.  C.  Pa.);  [Per- 
a  lien  for  materials  and  supplies;  In  haps,  because  of  local  law]  In  re  Flat- 
re  Standard  Tel.  &  Elec.  Co.  (Knapp  land,  28  A.  B.  R.  476,  196  Fed.  310  (C. 
V.  Milw.  Tr.  Co.),  24  A.  B.  R.  761,  C.  A.  Wash.) ;  In  re  Schoenfield,  37  A. 
316  U.  S.  545;  In  re  Wade,  36  A.  B.  R.  64,  190  Fed.  53  (D.  C.  W.  Va ) ; 
B.  R.  169,  185  Fed.  664  (D.  C.  Mo.);  Rode  &  Horn  v.  Phipps,  37  A.  B.  R. 
impliedly  (Security)  Warehousing  Co.  837,  195  Fed.  414  (C.  C.  A.  Tenn.) ;  In 
V.  Hand,  19  A.  B.  R.  391,  306  U.  S.  415,  re  Geiver,  28  A.  B.  R.  413,  193  Fed.  128 
quoted  at  §  1137;  In  re  Pierce,  19  A.  B.  (D.  C.  S.  Dak.);  In  re  East  End  Man- 
R.  662,  157  Fed.  755  (C.  C.  A.  N.  Dak.);  tel  &  Tile  Co.,  29  A.  B.  R.  793,  202  Fed. 
Humphrey  v.  Tatman,  14  A.  B.  R.  74,  375  (D.  C.  Pa.). 
198  U.  S.  91;  York  Mfg.  Co.  v.  Cassell, 
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State  of  Illinois  with  respect  to  conditional  sales,  as  expounded  by  its  Supreme 
Court,  runs  counter  to  the  great  weight  of  authority,  but  has  become  a  rule  of 
property  in  that  State,  and  we  are  bound  to  observe  it." 

In  re  Shirley,  7  A.  JB.  R.  303,  112  Fed.  301  (C.  C.  A.  Ohio):  "The  law  of 
Ohio  is  controlling  upon  the  Federal  court  in  questions  arising  upon  the  validity 
of  chattel  mortgages  given  and  filed  in  that  State  upon  property  therein.'' 

Bryant  v.  Swoflford  Bros.  Co.,  32  A.  B.  R.  Ill,  314  U.  S.  379:  "There  is  noth- 
ing in  the  nature  of  this  contract  which  would  forbid  the  parties  from  entering 
into  it  if  it  is  valid  by  the  laws  of  the  State  where  made,  but  in  bankruptcy  the 
construction,  and  validity  of  such  a  contract  must  be  determined  by  the  local 
laws  of  the  State,  *  *  *  That  such  a  contract  is  a  conditional  sale  and  is 
valid  without  record  is  the  law  of  Arkansas.  Triplett  v.  Monsur  &  T.  Imple.  Co., 
68  Ark.  330.  The  trustee  has  no  higher  rights  in  this  regard  than  the  bankrupt." 
In  re  Antigo  Screen  Door  Co.,  10  A.  B.  R.  359,  123  Fed.  249  (C.  C.  A.  Wis.): 
"We  must  accept  as  decisive  the  settled  law  of  the  State  in  which  these  chattel 
mortgages  were  given  with  respect  to  their  validity." 

In  re  First  Nat'l  Bk.  of  Canton,  14  A.  B.  R.  180,  135  Fed.  63  (C.  C.  A.  Ohio): 
"In  determining  the  validity  of  a  chattel  mortgage,  this  court  will  endeavor  to 
follow  the  settled  Jaw  of  the  State  in  which  the  transaction  occurred." 

•In  re  Butterwick,  13  A.  B.  R.  536,  131  Fed.  371  (D.  C.  Pa.):  "The  trustee  does 
not  stand  simply  in  the  shoes  of  the  bankrupt  but  is  invested  with  the  rights  of 
his  execution  creditors.     *     *     *     This  is  to  be  determined  by  the  local  law." 

In  re  Heckathorn,  16  A.  B.  R.  467,  144  Fed.  499  (D.  C.  Pa.) :  "This  is  a  Pennsyl- 
vania transaction  and  is  governed  by  local  law.  *  *  *  The  trustee  in  any 
such  controversy  is  invested  with  the  rights  of  creditors.  *  *  *  He  is  not 
limited,  like  an  assignee  under  the  State  law,  who  is  merely  a  representative  of 
the   debtor." 

In  re  Car  &  Loco.  Wks.,  14  A.  B.  R.  333  (D.  C.  Ills.):  "Whether  the  petitioner 
is  entitled  to  delivery  of  the  locomotives  is  one  of  Illinois  law,  the  place  where 
the  work  was  to  be  done  and  the  delivery  made." 

In  re  Worth,  12  A.  B.  R.  566,  130  Fed.  937  (D.  C.  Iowa):  "The  notes  of  the 
receiver,  being  Iowa  contracts,  and  payable  in  Iowa,  are  to  be  governed  by  the 
laws  of  that  State  relating  to  usury." 

In  re  Rodgers,  11  A.  B.  R.  90,  135  Fed.  169  (C.  C.  A.  Ills.,  reversed,  on  other 
grounds,  sub.  nom.  Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  103,  198  U.  S.  380)  : 
"Although  the  rule  is  otherwise  in  other  States  with  respect  to  conditional  sales 
we  are  in  duty  bound  to  defer  to  the  law  of  the  State  in  respect  of  property 
within  that  State." 

In  re  Miller  &  Brown,  14  A.  B.  R.  439,  135  Fed.  868  (D.  C.  Pa.) :  "In  cases  of 
this  character,  the  local  law  governs,  the  title  of  the  trustee  being  determined  by 
the  question  whether  the  arrangement  with  regard  to  the  property  is  good  as 
against  creditors.  If  it  is,  the  property  may  be  reclaimed;  but  if  not,  it  can- 
not be." 

Zartman  v.  Nat'l  Bk.,  16  A.  B.  R.  153,  159,  106  App.  Div.  406:  "If  the  law  in 
this  State  coincided  with  that  of  the  State  of  Vermont  the  authority  (Thompson 
V.  Fairbanks,  supra)  would  be  decisive,  but  as  we  have  concluded  otherwise  the 
case  is  not  applicable." 

In  re  Cunningham  v.  Germ.  Ins.  Bk.,  4  A.  B.  R.  367  (C.  C.  A.  Ky.) :  "And  the 
Court  of  Appeals  of  Kentucky,  whose  decisions  in  reference  to  the  construction 
of  the  statutes  of  the  State  in  relation  to  incorporations  and  the  scope  of  the 
powers  derived  therefrom,  we  are  required  to  follow,  has  recognized  and  adopted 
these  propositions  as  applicable  to  the  corporations  of  that  State." 

Davis  V.  Crompton,  30  A.  B.  R.  53,  158  Fed.  755  (C.  C.  A.  Pa.):     "The  precise 
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extent  to  which  such  a  conditional  sale  as  we  have  in  the  present  case,  must  be 
held  invalid  as  to  creditors,  whether  general  or  subsequent,  and  as  to  bona  fide 
purchasers,  mortgagees  and  pledgees,  without  notice,  must  depend  upon  the  law 
of  the  State  in  which  delivery  of  possession  under  the  conditional  sale  has  been 
made." 

In  re  Hickerson,  20  A.  B.  R.  682,  162  Fed.  345  (D.  C.  Idaho):  "The  validity 
of  such  a  mortgage  [mortgage  withheld  from  record  by  agreement]  is  a  local 
question,  and  the  decisions  of  the  State  courts  will  control." 

In  re  Chantler  Suit  &  Cloak  Co.,  18  A.  B.  R.  498,  151  Fed.  952  (D.  C.  R.  I.): 
"The  latter  case  [Thompson  v.  Fairbanks,  supra]  also  decides  that,  on  the  ques- 
tion of  the  validity  of  a  mortgage  upon  after-acquired  property,  the  federal  court 
will  follow  the  decisions  of  the  State  court." 

In  re  Burke,  23  A.  B.  R.  69,  168  Fed.  994  (D.  C.  Ga.)  :  "In  the  construction  of 
State  statutes  defining  property  rights,  the  United  States  courts  generally  follow 
the  rulings  of  the  supreme  appellate  tribunal  of  the  State.  *  *  *  This  is  pe- 
culiarly true  as  to  real  property,  but  it  is  also  true  as  to  other  property  rights. 
A  clear  statement  of  this  doctrine  may  be  found  in  Bates'  Federal  Equity  Proce- 
dure, vol.  1,  par.  9.  The  doctrine  is  particularly  valuable  in  the  administration 
of  the  bankruptcy  law,  for  the  reason  that  it  conserves  the  liens  which  are  cre- 
ated and  recognized  by  the  laws  of  the  States.  Statutes  creating  such  liens,  how- 
ever, are  in  derogation  of  the  rights  of  the  general  creditors,  which  are  common 
rights,  and  under  the  well-known  general  principle  such  statutes  must  be  strictly 
construed.  Presumptively  the  possession  of  property  by  the  bankrupt  is  vested 
by  operation  of  law  in  the  trustee,  and  when  a  claimant  thereto  insists  upon  a 
latent  or  undisclosed  title  he  must  bear  the  burden  of  showing  his  superior  right 
or  privilege.  It  is  then  the  duty  of  the  court  to  regard  critically  the  statutes  of 
the  State,  as  authoritatively  construed  by  State  courts,  and  determine  each 
case  accordingly." 

In  re  Elletson  Co.,  23  A.  B.  R.  530,  174  Fed.  859  (D.  C.  W.  Va.)  :  "The  Su- 
preme Court  has  also  determined  that  the  question  of  whether  such  a  deed  of 
trust  is  valid  or  not  is  a  local  one  and  must  be  governed  by  the  State  court  de- 
cisions which  the  Federal  courts  will  follow.'' 

In  re  Gilligan,  23  A.  B.  R.  668,  152  Fed.  605  (C.  C.  A.  Ind.):  "There  being  no 
creditors  having  special  equities  in  the  bankrupt  estate,  the  sole  question  pre- 
sented by  this  record  is,  whether,  under  the  Indiana  law,  the  conditional  sale  of 
personal  property  by  a  manufacturer  to  a  retailer,  for  the  purposes  of  resale, 
with  an  agreement  to  reserve  title  in  the  original  vendor  until  paid  for,  is  valid 
or  not;  and  to  determine  such  question  we  go  to  the  Indiana  law,  in  force  at  the 
time  that  the  order  appealed  from  was  entered,  as  interpreted  by  her  own  courts." 
This  case  quoted  further  at  §  1263. 

Guarantee  Title  &  Trust  Co.  v.  First  Nat.  Bank,  24  A.  B.  R.  330,  185  Fed.  373 
(C.  C.  A.  Pa.):  "Whether  a  conditional  contract  of  sale,  chattel  mortgage  or 
pledge  of  personal  property  is  valid  against  the  general  creditors  of  the  vendor, 
mortgagor  or  pledgor,  or  his  trustee  in  bankruptcy,  must  be  determined  by  the 
local  laws  of  the  State  in  which  the  transaction  is  had." 

As  decided  by  the  highest  court  of  the  State.i^ 

15.     Thompson  v.    Fairbanks,    13    A.  sell,  14  A.  B.  R.  53,  135  Fed.  52  (C.  C. 

B.  R.  437,  196  U.  S.  516;  In  re  Gait,  13  A.    Ohio,   reversed,   on    other   grounds, 

A.   B.   R.   579,    130  Fed.   64     (C.   C.    A.  in  York  Mfg.   Co.  v.   Cassell,  15  A.   B. 

Ills.);   In  re  Rogers   &  Woodward,   13  R.  633,  301  U.  S.  344);  inferentially.  In 

A.  B.  R.  82,  83,  133  Fed.  560  (D.  C.  Vt.) ;  re  New  England  Breeders'  Club,  33  A. 

Dodge  V.   Norlin,   13  A.  B.  R.   176,  133  B.  R.  689,  175  Fed.  501  (D.  C.  N.  H.). 
Fed.  363  (C.  C.  A.  Colo.);  Dolle  v.  Cas- 
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In  re  Andrae  Co.,  9  A.  B.  R.  135,  117  Fed.  Rep.  561  (D.  C.  Wis.) :  "The  law  of  a 
State  as  interpreted  by  its  highest  court  governs  the  validity  of  the  lien  of  chattel 
mortgages  executed  therein,  if  it  does  not  fall  within  the  preferences  inhibited  by 
the  Bankruptcy  Act." 

In  re  Josephson,  8  A.  B.  R.  423,  116  Fed.  404  (D.  C.  Ga.) :  "As  to  a  chattel 
mortgage  not  recorded,  the  State  law  not  requiring  recording  and  the  mortgage 
not  being  withheld  from  record  by  agreement  not  given  to  hinder,  delay  nor  de- 
fraud creditors." 

In  re  Worth,  12  A.  B.  R.  572,  130  Fed.  927  (D.  C.  Iowa):  "The  construction 
of  the  local  statute  by  the  highest  court  of  the  State  is,  under  the  familiar  rule, 
controlling  upon  the  federal  courts  of  that  State." 

In  re  Standard  Tel.  Co.,  19  A.  B.  R.  491,  157  Fed.  106  (D.  C.  Wis.,  affirmed 
sub.  nom.  Knapp  v.  Milw.  Tr.  Co.,  20  A.  B.  R.  671,  162  Fed.  675  C.  C.  A.)  affirmed 
sub.  nom.  In  re  Standard  Co.,  24  A.  B.  R.  761,  216  U.  S.  545:  "The  question  of  law 
arising  in  this  case  involves  the  construction  of  a  Wisconsin  statute.  It  is  there- 
fore a  local  question,  as  the  Federal  court  in  such  a  case  adopts  the  ruling  of  the 
highest  judicial  tribunal  of  the  State.  This  proposition  is  so  familiar  as  to  require 
the  citation  of  no  authorities." 

In  re  Burke,  23  A.  B.  R.  69,  168  Fed.  994  (D.  C.  Ga.) :  "In  the  construction 
of  State  statutes  defining  property  rights,  the  United  States  courts  generally 
follow  the  rulings  of  the  supreme  appellate  tribunal  of  the  State." 

Contra,  In  re  Hull,  8  A.  B.  R.  302,  115  Fed.  858  (D.  C.  Vt.) :  "The  decision 
of  the  Supreme  Court  of  the  United  States  that  a  chattel  mortgage  under  which 
the  mortgagor  has  the  right  to  sell  and  replace  goods  to  be  included  in  the  mort- 
gage is  fraudulent  as  matter  of  law  and  void  as  to  other  creditors,  must  be  fol- 
lowed by  the  bankruptcy  court  although  the  highest  State  court  had  determined 
that  such  a  mortgage  is  good  and  valid."  But  see  editor's  note  to  In  re  Hull 
•  and  compare  the  later  case  of  In  re  Rodgers  &  Woodward,  13  A.  B.  R.  82,  132 
Fed.  560  (D.  C.  Vt.). 

Or  as  decided  by  the  highest  court  of  the  State  which  has  passed  upon 
the  particular  point,  provided  the  same  be  not  inconsistent  with  decisions 
of  the  highest  court  of  the  State. i* 

Or  as  interpreted  by  the  higher  federal  courts  in  previous  decisions. i'' 

And  it  is  held  in  other  cases  that  where  the  question  depends  upon  ;t 
rule  of  distribution  in  equity  or  of  preference  among  various  claimants 
to  funds  in  the  hands  of  the  court  for  distribution  in  accordance  with 
equitable  principles,  the  Federal  decisions  control,  and  not  those  of  the 
State  where  the  contract  was  made.^® 

Likewise  the  Federal  Courts,  administering  the  general  law  of  equity, 
as  accepted  in  England,  and  as  generally  accepted  in  this  country,  may 
recognize  and  establish  an  equitable  claim  within  the  purview  of  the 
general  rules  of  equity,  though,  under  the  decisions  of  the  State  Court,  it 
has  no  status  under  the  local  law.^^ 

16.  In    re     Gilligan     (Troy    Wagon  18.  Plow  Co.  v.  McDavid,  14  A.  B.  R. 
Works  V.  Hancock),  23  A.  B.  R.  668,  152       653,   137   Fed.   1.90   (C.   C.  A.   Mo.). 
Fed.  605  (C.  C.  A.  Ind.).  19.  James  v.   Gray,  13  A.   B.   R.  573, 

17.  Instance,  In  re  Burnham,  15  A.  131  Fed.  401  (C.  C.  A.  Mass.).  Compare, 
B.  R.  549,  140  Fed.  936   (D.  C.  N.  Y.).       Hanson  v.  Blake,  19  A.  B.  R.  335,   150- 

Fed.  343   (D.  C.  Me.). 
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But  where  there  is  no  authoritative  rule  on  the  subject  in  the  State 
law  then  the  general  rules  of  law  will  apply.^" 

In  re  Peasley,  14  A.  B.  R.  496,  137  Fed.  190  (D.  C.  N.  H.) :  "Federal  courts  ad- 
minister the  general  law  of  equity  with  respect  to  a  subject  upon  which  there 
is  no  positive  or  express  rule  of  local  law." 

And  where  common  law  and  not  statutory  law  is  involved,  the  Federal 
courts  are  not  bound  to  follow  the  State  decisions. ^^ 

And  it  is  the  law  of  the  place  where  the  performance  of  a  contract 
is  stipulated  to  be  carried  out  that  governs,  not  that  of  the  place  of  its 
making.  2  2 

Thus  the  local  law  governs  as  to  recording ;  ^^  and  other  formalities 
such  as  those  required  by  statute  as  to  sales  of  merchandise  in  bulk.^* 

Also,  local  law  governs  as  to  pleading  the  statute  of  limitations  as  to 
fraudulent  real  estate  transfers ;  ^^  likewise,  as  to  part  performance 
taking  a  transaction  out  of  the  statute  of  frauds ;  ^^  likewise,  as  to  chattel 
mortgages  covering  after-acquired  property,  the  State  law  determining 
when  the  lien  is  to  be  considered  as  attaching,  whether  at  the  date  of  the 
chattel  mortgage  or  of  the  acquisition  of  the  property ;  ^''  likewise,  also,  as 
to  who  are  meant  by  the  term  "creditors"  when  applied  to  unrecorded 
liens  under  State  statute  ;^^  likewise,  as  to  the  effect  of  withholding  mort- 
gages from  record ;  ^^  and  as  to  the  validity  of  powers  of  sale  in  chat- 
tel mortgages.^" 


20.  Compare,  analogously,  to  same 
effect,  and  even  more  extreme,  recog- 
nizing claims  as  provable  under  gen- 
eral equity  rules  where  under  local  law 
they  had  no  status,  -James  v.  Gray,  12 
A.  B.  R.  573,  131  Fed.  401  (C.  C.  A. 
Mass.). 

21.  In  re  Hess,  14  A.  B.  R.  635,  138 
Fed.  954  (Ref.  Pa.). 

22.  Union  Trust  Co.  v.  Bulkeley,  18 
A.  B.  R.  43  (C.  C.  A.  Mich.). 

23.  In  re  Nucklos,  39  A.  B.  R.  867, 
301  Fed.  437  (D.  C.  Tenn.) ;  Instance, 
In  re  Greene,  13  A.  B.  R.  504,  134  Fed. 
137  (D.  C.  Conn.) ;  In  re  Josephson, 
8  A.  B.  R.  433,  116  Fed.  404  (D.  C.  Ga.). 

Instance,  In  re  Rogers  &  Woodward, 
13  A.  B.  R.  83,  133  Fed.  560  (D.  C. 
Vt.)  :  Instrument  sufficiently  executed 
and  recorded  for  chattel  mortgage  but. 
insufficiently  for  real  estate  mortgage 
does  not  fix  lien  on  lessee's  buildings 
removable  from  premises  where  State 
law  holds  leaseholds  to  be  real  estate. 

Instance,  In  re  Gosch,  13  A.  B.  R. 
149,  126  Fed.  637  (C.  C.  A.  Ga.,  revers- 
ing 9  A.  B.  R.  610)  :  Recording  of  con- 
ditional sale  contract  within  30  days  of 
its  "date,"  under  State  statute,  "date" 
being  construed  to  be  date  of  delivery 
of  the  property,     not    of  the    contract. 

2  R  B— 3 


Mottley  V.  Wolfe,  33  A.  B.  R.  673,  175 
Fed.  619  (D.  C.  Neb.),  reversed  sub 
nom.  Mattley  v.  Giesler,  26  A.  B.  R. 
116,  187   Fed.  970   (C.   C.  A.   Neb.). 

24.  Wright  v.  Hart,  14  A.  B.  R.  565 
(N.  Y.  Ct.  App.,  reversing  13  A.  B.  R. 
491). 

25.  In  re  Dunavant,  3  A.  B.  R.  41,  96 
Fed.  542  (D.  C.  N.  C). 

26.  In  re  Little  River  Lumber  Co.,  1 
A.  B.  R.  483,  92  Fed.  585  (D.  C.  Ark., 
affirmed  in  4  A.  B.  R.  313).  Instance, 
conditional  sales  void  in  Pennsylvania: 
In  re  Butterwick,  12  A.  B.  R.  536,  131 
Fed.  37:1  (D.  C.  Pa.). 

27.  Thompson  v.  Fairbanks,  13  A.  B. 
R.  437,  196  U.  S.  516;  In  re  Chantler 
Cloak  &  Suit  Co.  18  A.  B.  R.  498,  151 
Fed.  953   (D.  C.  R.   I.),  quoted  supra. 

28.  See  post,  §  1309. 

29.  See  post,  §  1333. 

30.  See  post,  §  1358. 

Other  Instances  of  State  Laws  Gov- 
erning.— "Deed  to  Secure  Debt"  or 
"Chattel  Mortgage,"  under  Georgia 
law.  In  re  Caldwell,  24  A.  B.  R.  495,  178 
Fed.  377  (D.  C.  Ga.). 

Attorney's  fees  in  mortgage  fore- 
closure. In  re  Torchia,  26  A.  B.  R. 
188,  185  Fed.  576  (D.  C.  La.). 

In  re  Grainger,  20  A.  B.  R.  166,  160 
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Local  law  governs  as  to  the  nature  and  validity  of  conditional  sale 
contracts. ^1 

Local  law  governs  as  to  the  validity  of  chattel  mortgages  withheld 
from  record  for  a  time  but  eventually  recorded  before  bankruptcy. 

In  re  Wade,  26  A.  B.  R.  169,  185  Fed.  664  (D.  C.  Mo.) :  "Whether  and  to  what 
extent,  a  mortgage  of  this  kind  is  valid  is  a  local  question,  and  the  decisions  of 
the  State  court  will  be  followed  by  this  court  in  such  cases." 

Local  law  governs  as  to  the  nature  of  the  respective  interests  of  vend- 
ors and  vendees  under  land  contracts. ^^^ 

Likewise  as  to  the  effect  of  merely  the  bankruptcy  proceedings  as  lis 
pendens   against   a   creditor   of   a    fraudulent   grantee,   levying   attachment 


Fed.  69  (C.  C.  A.  Calif.),  chattel  mort- 
gage on  property  not  enumerated  in 
statute  as  being  capable  of  being  mort- 
gaged as  against  creditors,  though 
good  between  the  parties,  is  good 
against  the  trustee. 

In  re  Jacobs,  1  A.  B.  R.  518  (D.  C. 
La.) :  Louisiana  Civil  Code  throwing 
burden  of  bona  fides  and  valuable  con- 
sideration upon  mortgagee  obtaining 
mortgage  within  three  months  of  the 
mortgagor's  failure. 

In  re  McBride  &  Co.,  12  A.  B.  R.  81, 
132  Fed.  285  (Ref.  N.  Y.) :  "Accord 
and  Satisfaction"  upon  disputed  roy- 
alties decided  in  accordance  with  New 
York  Law. 

In  re  Kellogg,  7  A.  B.  R.  623  (D.  C. 
N.  Y.,  affirming  6  A.  B.  R.  389)  ■:  Mort- 
gage on  real  estate  in  New  York  is 
merely  a  chose  in  action,  giving  the 
mortgagee  no  legal  estate  in  the  land 
but  merely  a  lien  thereon  as  security 
for  his  debt. 

Gove  V.  Morton  Trust  Co.,  12  A.  B. 
R.  297  (Sup.  Ct.  App.  Div.  N.  Y.): 
Chattel  mortgage  not  filed  when  made 
but  filed  within  four  months  preceding 
bankruptcy  of  mortgagor  and  made  in 
pursuance  of  prior  agreement  inade  at 
time  money  loaned,  held  void  in  New 
York.  If  any  judgment  creditor  ex- 
isted, although  no  levy  had  been  made 
before  bankruptcy. 

Skillen  v.  Endelman,  11  A.  B.  R.  766, 
39  Misc.  261,  79  N.  Y.  Supp.  413:  Chat- 
tel mortgage  statute  requiring  either 
immediate  change  of  possession  or  im- 
mediate filing. 

In  re  Goldman,  4  A.  B.  R.  100,  102 
Fed.  122  (D.  C.  N.  Y.) :  Expiration  of 
bankrupt's  right  to  redeem  lands  sold 
under  execution  cuts  oil  the  trustee's 
right  of  redemption  in  New  York. 

Young  V.  Upson,  8  A.  B.  R.  377  (D. 
C.  N.  Y.) :  Chose  in  Action  (book  ac- 
counts here)  not  within  N.  Y.  Statute 
requiring   assignments    of    "goods    and 


chattels"  to  be  accompanied  with  ac- 
tual delivery. 

In  re  Austin,  18  A.  B.  R.  136  (D.  C. 
Hawaii) :  No  attorney's  lien  on  pro- 
ceeds of  judgment  in  Hawaii. 

Blumberg  v.  Bryan,  6  A.  B.  R.  30, 
107  Fed.  673  (C.  C.  A.  Ala.):  Wife  may 
be  adverse  claimant  in  Alabama. 

Hawk  V.  Hawk,  4  A.  B.  R.  463,  102 
Fed.  679  (D.  C.  Ark.):  Under  State 
statute  giving  to  wife,  on  divorce,  one- 
third  of  husband's  personalty,  she  has 
no  interest  in  bankrupt  estate  if  she 
has  not  obtained  a  divorce  and  may  not 
have  its  distribution  enjoined  until  she 
can  obtain  a  divorce. 

31.  Obiter,  Guarantee  Title,  etc.,  Co. 
V.  First  Nat.  Bank,  24  A.  B.  R.  330,  185 
Fed.  373  (C.  C.  A.  Pa.),  quoted  supra; 
Arctic,  etc.,  Co.  v.  Armstrong 
Trust  Co.,  27  A.  B.  R.  562,  193  Fed. 
114  (C.  C.  A.  Pa.);  Nauman  Co.  v. 
Bradshaw,  37  A.  B.  R.  565,  193  Fed. 
350  (C.  C.  A.  la.);  In  re  Hartdagen, 
26  A.  B.  R.  532,  189  Fed.  546  (D.  C. 
Pa.);  In  re  Gilligan  (Troy  Wagon 
Wks.  Co.  V.  Hancock),  23  A.  B.  R. 
668,  153  Fed.  605  (C.  C.  A.  Ind.),  quoted 
supra;    In    re    Gehris-Herbine    Co.,    26 

A.  B.  R.  470,  188  Fed.  503  (D.  C.  Pa.); 
In  re  Nelson,  27  A.  B.  R.  273,  179  Fed. 
203  (D.  C.  S.  D.) ;  Mishawaka  Woolen 
Mfg.  Co.  V.  Westveer,  27  A.  B.  R.  345, 
191  Fed.  465  (C.  C.  A.  Mich.);  In  re 
Faulkner,  25  A.  B.  R.  416,  181  Fed.  981 
(D.  C.  Conn.) ;  Liquid  Carbonic  Co.  v. 
Quick,  35  A.  B.  R.  394,  182  Fed.  603 
(C.  C.  A.  Pa.);  Nat.  Bank  v.  Carbon- 
dale,  etc.,  Co.,  27  A.  B.  R.  840,  195  Fed. 
187   (C.   C.  A.  Kan,);   In  re  Lutz,  38  A. 

B.  R.  649,  197  Fed.  493  (D.  C.  Ark.); 
In  re  Appel  Suit  &  Cloak  Co.,  28  A.  B. 
R.  818,  198  Fed.  323  (D.  C.  Colo.);  In 
re  Dancy,  etc.,  Co.,  28  A.  B.  R.  444,  198 
Fed.  336  (D.  C.  Ala.). 

31a.  Kenyon  v.  Mulert,  26  A.  B.  R. 
184,  184  Fed.  825  (C.  C.  A.  Pa.). 
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on  property  fraudulently  conveyed  by  a  bankrupt.^'^  So  as  to  deeds  of 
trust;  33  likewise,  as  to  the  sufficiency  of  a  transaction  to  effect  an  equitable 
assignment ;  3*  likewise,  as  to  whether  all  creditors  in  bankruptcy  may  par- 
ticipate in  the  proceeds,  upon  recovery  of  fraudulently  conveyed  property, 
or  only  those  existing  at  the  time  of  the  transfer. 3^ 
Likewise  as  to  exemptions ;  3^    and  as  to  dower.3'^ 

§  1142.  Detailed   Discussion   of   Trustee's   Title   and  Rights. — 

In  the  preceding  sections  have  been  given  a  general  discussion  of  the 
trustee's  title  and  rights,  from  which  has  been  derived  the  "Complete 
Statement"  thereof  with  which  the  discussion  opened.  We  now  take  up 
in  detail  these  various  rights  of  the  trustee  and  discuss  them  in  their 
order,  bearing  in  mind  not  only  that  the  subject  is  threefold,  but  also 
that  there  are  subdivisions.  Thus,  we  discuss  the  title  and  rights  of  the 
trustee,  first,  as  successor  to  the  bankrupt;  second,  as  successor  to  cred- 
itors, finding  this  second  class  subdivided  into  three  subclasses;  and  third, 
the  peculiar  rights  conferred  by  the  Bankruptcy  Act  itself,  which  we  also 
find  to  be  divided  into  three  subclasses. 

And,  first,  as  to  the  title  and  rights  of  the  trustee  as  successor  to  the 
bankrupt. 

Division   1. 

Trustee's  Title;  and  Rights  as  Successor  to  Bankrupt's  Title  and 

Rights.^ 

§  1143.  First,  Trustee's  Title  and  Rights  as  Successor  to  Bank- 
rupt's Title  and  Rights — Statement. — In  accordance  with  the  changes 
made  by  the  Amendment  of  1910,  as  previously  noted  in  the  discussion 
of  §§  1137  and  1139,  the  correct  statement  of  the  rights  and  title  which 
the  trustee  takes  as  successor  of  the  bankrupt's  rights  and  title,  now 
would  be  as  follows : 

The  trustee  succeeds  to  the  bankrupt's  title  and  stands  in  his 
shoes  and  has  the  bankrupt's  rights  and  remedies,  and  also  takes 
the  property,  in  cases  unaffected  by  any  fraud  of  the  bankrupt 
towards  creditors,  in  the  same  plight  and  condition  in  which  the 
bankrupt  held  it  and  subject  to  all  equities  and  rights  imposed 
upon  it  in  the  hands  of  the  bankrupt,  except  where  there  has 
been  some  transfer  or  encumbrance  of  the  property  or  seizure  of 
it  by  legal  process,  void  as  against  some  creditor  under  State  law 
to  whose  rights    the  trustee    is    subrogated,    or  void  as  against 

32.  In  re  Mullen,  4  A.  B.  R.  230,  101  35.  See  post,  §§  1325^4,  1738.  In  re 
Fed.  413   (D.  C.  Mass.).  Kohler,   20  A.    B.    R.   89,   159   Fed.    871, 

33.  Swager  v.  Smith,  37  A.  B.  R.  660,  (C.   C.   A.   Ohio),   quoted  at  §   1235J4. 
194  Fed.  763  (C.  C.  A,  W.  Va.).  36.  See  ante,  §  1041. 

34.  Goodwin  v.  Murchison  Nat.  Bank,  37.  See   post,    §§    1166,    1166^. 
22  A.  B.  R.  703,  145  N.  Car.  320. 
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the  trustee  by  some  positive  provision  of  the  Bankruptcy  Act,  but 
as  to  the  property  in  the  custody  or  coming  into  the  custody  of 
the  bankruptcy  court,  takes  it  in  such  plight  and  condition  only 
to  the  extent  that  some  creditor  would  have  taken  it  had  such 
creditor  held  a  lien  by  legal  or  equitable  proceedings  thereon,  and, 
as  to  property  not  in  the  custody  of  the  bankruptcy  court,  held 
an  unsatisfied  execution.^s 

The  trustee,  then,  is  bound  by  all  the  acts,  contracts  and  conditions  of 


38.  Bankr.  Act,  §  70  (a):  "The 
trustee  of  the  estate  of  a  bankrupt, 
upon  his  appointment  and  qualification, 
and  his  successor  or  successors,  if  he 
shall  have  one  or  more,  upon  his  or 
their  appointment  and  qualification, 
shall  in  turn  be  vested  by  operation  of 
law  with  the  title  of  bankrupt,  as  of 
the  date  he  was  adjudged  a  bankrupt, 
except  in  so  far  as  it  is  to  property 
which  is  exempt,  to  all.  *  *  *" 

Bankr.  Act,  §  47  (a)  (2),  as  amended 
in  1910:  "And  such  trustees,  as  to  all 
property  in  the  custody  or  coming 
into  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all 
the  rights,  remedies,  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equi- 
table proceedings  thereon;  and  also,  as 
to  all  property  not  in  the  custody  of 
the  bankruptcy  court,  shall  be  deemed 
vested  with  all  the  rights,  remedies,  and 
powers  of  a  judgment  creditor  hold- 
ing an  execution  duly  returned  unsatis- 
fied." 

Also,  §§  67  (a)  (b)  (c)  (d)  (e)  (f) 
and   §   70    (e). 

Before  Amendment  of  1910,  How- 
ever.— Hewitt  V.  Berlin  Machine 
Wks.,  11  A.  B.  R.  709,  194  U.  S. 
396;  Humphrey  -v.  Tatman,  14  A.  B. 
R.  75,  198  U.  S.  91;  (1867)  Donaldson 
V.  Farwell,  93  U.  S.  631;  (1867)  Casey 
V.  Cavaroc,  96  U.  S.  467;  obiter,  Lin- 
stroth  Wagon  Co.  v.  Ballew,  18  A.  B. 
R.  32,  149  Fed.  960  (C.  C.  A.  Tex.); 
Bank  v.  Rome  Iron  Co.,  4  A.  B.  R.  448, 
103  Fed.  755  (C.  C.  A.  Ga.) ;  (1867) 
Hauselt  v.  Harrison,  105  U.  S.  401;  In 
re  Cutting,  16  A.  B.  R.  753,  145  Fed. 
388  (D.  C.  N.  Y.);  instance,  Smith  v. 
Mottley,  17  A.  B.  R.  867  (C.  C.  A. 
Ohio);  In  re  Emslie,  4  A.  B.  R.  138, 
103  Fed.  391  (C.  C.  A.  N.  Y.) ;  In  re 
Elmira  Steel  Co.,  5  A.  B.  R.  487,  109 
Fed.  456  (Special  Master  N.  Y.);  par- 
tially. In  re  Kirby-Dennis  Co.,  3  A.  B. 
R.  402,  95  Fed.  166  (C.  C.  A.  Wis.); 
partially,  In  re  Standard  Laundry  Co., 
8  A.  B.  R.  540,  116  Fed.  476  (C.  C.  A. 
Calif.).  In  re  Hurley,  36  A.  B.  R. 
434,    185    Fed.    851    (D.    C.    Mass.);    In 


re  Lange  Co.,  30  A.  B.  R.  478,  159  Fed. 
586  (D.  C.  Iowa);  Clay  v.  Waters,  20 
A.  B.  R.  560,  161  Fed.  815  (C.  C.  A. 
Mo.);  In  re  Grainer,  20  A.  B.  R.  166, 
160  Fed.  69  (C.  C.  A.  Calif.);  Batch- 
elder  V.  Wedge,  19  A.  B.  R.  268, 
—  Vt.  — ;  (Security)  Warehousing 
Co.  V.  Hand,  19  A.  B.  R.  291,  306 
U.  S.  415,  quoted  at  §  1137;  par- 
tially, Richardson  v.  Shaw,  19  A.  B.  R. 
717,  309  U.  S.  365;  Hurley  v.  Atchison 
R.  Co.,  33  A.  B.  R.  17,  313  U.  S.  126,  af- 
firming 18  A.  B.  R.  396;  impliedly.  In 
re  Columbia  Fireproof  Door  &  Trim. 
Co.,  31  A.  B.  R.  714  (D.  C.  N.  Y.);  par- 
tially. In  re  Greek  Mfg.  Co.,  31  A.  B. 
R.  714,  164  Fed.  211  (D.  C.  Pa.);  Bry- 
ant V.  Swafiord  Bros.  Co.,  22  A.  B.  R. 
Ill,  214  U.  S.  279,  quoted  at  §  1140; 
Corbitt  Buggy  Co.  v.  Ricand,  22  A.  B. 
R.  316,  169  Fed.  935  (C.  C.  A.  N.  C.) ; 
rule  partly  enunciated.  In  re  Proudfoot, 
23  A.  B.  R.  106,  173  Fed.  733  (D.  C.  W. 
Va.) ;  In  re  Meadows,  Williams  &  Co., 
23  A.  B.  R.  124,  173  Fed.  694  (D.  C.  N. 
Y.) ;  Godwin  v.  Murchison  National 
Bank,  22  A.  B.  R.  703,  145  N.  Car.  330, 
59  S.  E.  154;  In  re  Clark  Coal  &  Coke 
Co.,  33  A.  B.  R.  273,  173  Fed.  658;  176 
Fed.  955  (D.  C.  Pa.);  Crucible  Steel 
Co.  V.  Hand,  33  A.  B.  R.  303,  174  Fed. 
127  (C.  C.  A.  Ky.).  Compare,  In  re 
Fish  Bros.  Wagon  Co.,  21  A.  B.  R.  147, 
164  Fed.  553  (C.  C.  A.  Kans.).  In  re 
MacDougall,  23  A.  B.  R.  763,  175  Fed. 
400  (D.  C.  N.  Y.);  In  re  Automobile 
Livery  Service  Co.,  33  A.  B.  R.  799,  176 
Fed.  793  (D.  C.  Ala.);  In  re  Beihl,  23 
A.  B.  R.  905,  176  Fed.  583  (D.  C.  Pa.); 
York  Mfg.  Co.  v.  Brewster,  23  A.  B.  R. 
474,  174  Fed.  566  (C.  C.  A.  Tex.);  In 
re  Bailey,  33  A.  B.  R.  876,  176  Fed. 
638,  176  Fed.  990  (D.  C.  S.  Car.);  Mat- 
tley  V.  Wolfe,  33  A.  B.  R.  673,  175  Fed. 
619  (D.  C.  Neb.  reversed  in  Mattley 
11.  Giesler,  26  A.  B.  R.  116,  187  Fed. 
970);  In  re  Peacock,  34  A.  B.  R. 
159,  178  Fed.  851  (D.  C.  N.  Car.); 
In  re  Walsh  Bros.,  38  A.  B.  R.  343, 
195  Fed.  576  (D.  C.  la.);  Lovell  v. 
Newman  &  Son,  27  A.  B.  R.  746, 
192  Fed.  753  (C.  C.  A.  La.);  Gill, 
as    Trustee    v.    Bell's    Knitting     Mills, 
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the  bankrupt's  ownership  (except  such  as  would  be  invalid  by  State  law 
as  against  some  creditor  or  are  void  by  the  peculiar  provisions  of  the 
Bankruptcy  Act  itself  relative  to  preferential  and  fraudulent  transfers 
and  liens  by  legal  proceedings  within  the  four  months)  and  the  trustee 
has  all  the  rights  and  is  entitled  to  make  all  the  defenses  the  bankrupt 
has.  He  "stands,"  under  such  circumstances,  "in  the  shoes  of  the  bank- 
rupt." 

Thus,  if  no  circumstances  exist  that  would  have  entitled  a  creditor, 
under  the  State  law,  to  avoid  the  contract  of  the  bankrupt  or  the  lien 
upon  his  property,  and  if  there  was  no  preference  nor  lien  obtained  by  legal 
proceedings  within  the  four  months  preceding  the  bankruptcy  and  while  the 
bankrupt  was  insolvent,  then  the  trustee  is  bound  and  bound  solely  by  the 
bankrupt's  contracts  and  transfers,  and  this  is  so,  no  matter  how  onerous, 
how  unprofitable,  how  improvident  or  unwise  they  may  have  been,  being  so 
bound  to  the  same  extent  the  bankrupt  himself,  or  a  general  creditor  of  the 
bankrupt,  would  "have  been  bound.  His  claims  and  interests  in  property  are 
subject  to  all  defenses,  counterclaims,  offsets,  liens  and  rights  that  would 
have  been  available  against  the  debtor  had  the  debtor  not  been  adjudged 
bankrupt. 

Thompson  v.  Fairbanks,  13  A.  B.  R.  445,  196  U.  S.  516  [decided  before  the 
Amendment  of  1910] :  "Under  that  law  [of  1867]  it  was  held  that  the  as- 
signee in  bankruptcy  stood  in  the  shoes  of  the  bankrupt,  and  that  'except  where, 
within  a  prescribed  period  before  the  commencement  of  proceedings  in  bank- 
ruptcy, an  attachment  has  been  sued  out  against  the  property  of  the  bankrupt, 
or  where  his  disposition  of  his  property  was,  under  the  statute,  fraudulent  and 
void,  his  assignees  take  his  real  and  personal  estate,  subject  to  all  equities, 
liens,  and  encumbrances  thereon,  whether  created  by  act  or  by  operation  of 
law.'  Yeatman  v.  New  Orleans  Sav.  Inst,  95  U.  S.  674.  See,  also,  Stew- 
art V.  Piatt,  101  U.  S.  731;  Hauselt  v.  Harrison,  105  U.  S.  401.  Under 
the  present  Bankrupt  Act,  the  trustee  takes  the  property  of  the  bankrupt,  in 
cases  unaffected  by  fraud,  in  the  same  plight  and  condition  that  the  bankrupt  him- 
self held  it,  and  subject  to  all  the  equities  impressed  upon  it  in  the  hands  of  the 
bankrupt,  except  in  cas-es  where  there  has  been  a  conveyance  or  encumbrance  of 
the  property  which  is  void  as  against  the  trustee  by  some  positive  provision  of 
the  Act." 

York  Mfg.  Co.  V.  Cassell,  15  A.  B.  R.  637,  201  U.  S.  344  [decided  before  the 
Amendment  of  1910] :  "Under  the  provisions  of  the  Bankrupt  Act  the  trustee 
in  bankruptcy  is  vested  with  no  better  right  or  title  to  the  bankrupt's  property 
than  belonged  to  the  bankrupt  at  the  time  when  the  trustee's  title  accrued.  At 
that  time,  the  right,  as  beween  the  bankrupt  and  the  York  Manufacturing  Co., 
was  in  the  latter  company  to  take  the  machinery  on  account  of  default  in  the 
payment  therefor.  The  trustee  under  such  circumstances  stands  simply  in  the 
shoes  of  the  bankrupt  and  as  between  them  Jie  has  no  greater  right  than  the 
bankrupt." 

24  A.  B.  R.  275,  N.  Y.  App.  Div.,  quoted  fraudulent   transactions,   though   fraud- 

at  §  1738 J4;  obiter.  In  re  Wade,  26  A.  ulent  merely  "in  law,"  In  re  Standard 

B.  R.  169,  185  Fed.  664  (D.  C.  Mo.).  Tel.  &  Elec.   Co.   (Knapp  v.  Milw.  Tr. 

Obiter,    reaffirming    rule    but    show-  Co.),   34   A.   B.   R.   761,   216   U.   S.   545. 

ing  limitations,   rule   not   applicable   to  See   §§   1311,   1385. 
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In  re  New  York  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  514  (C.  C. 
A.  N.  Y.)  [decided  before  the  Amendment  of  1910] :  "The  Bankrupt  Act  does 
not  vest  the  trustee  with  any  better  right  or  title  to  the  bankrupt's  property  than 
belongs  to  the  bankrupt  or  to  his  creditors  at  the  time  when  the  trustee's  title 
accrues.  The  present  Act  like  all  preceding  bankrupt  acts,  contemplates  that  a 
lien  good  at  that  time  as  against  the  debtor  and  as  against  all  of  his  creditors 
shall  remain  undisturbed.  If  it  is  one  which  has  been  obtained  in  contravention 
of  some  provision  of  the  Act,  which  is  fraudulent  as  to  creditors,  or  invalid  as  to 
creditors  for  want  of  record,  it  is  invalid  as  to  the  trustee;  and  if  it  was  one 
which  was  invalid  as  to  some  particular  creditor,  though  valid  as  to  other  cred- 
itors, the  trustee  is  in  certain  cases  subrogated  to  the  rights  of  that  creditor." 

In  re  Blake,  17  A.  B.  R.  669  (C.  C.  A.  Mo.)  [decided  before  the  Amendment  of 
1910] :  "A  trustee  in  bankruptcy,  in  cases  unaffected  by  fraud,  and  wherein  no  at- 
tachments nor  executions  have  been  levied  upon  the  property  of  the  bankrupt 
stands  in  the  shoes  of  the  latter  and  has  no  higher  nor  better  rights.'' 

In  re  Garcewich,  8  A.  B.  R.  153,  115  Fed.  87  (C.  C.  A.  N.  Y.)  [Before  Amend- 
ment of  1910]  :  "Under  the  present  Bankrupt  Act.  as  under  previous  bankrupt  acts,  the 
trustee  takes  the  property  of  the  bankrupt,  in  cases  unaffected  by  fraud,  in  the  same 
plight  and  condition  that  the  bankrupt  himself  held  it,  and  subject  to  all  the  equi- 
ties impressed  upon  it  in  the  hands  of  the  bankrupt,  except  in  cases  where  there  has 
been  a  conveyance  or  incumbrance  of  the  property  which  is  void  as  against  the 
trustee  by  some  positive  provision  of  the  act." 

Compare  [1841]  Winsor  v.  McClellan,  2  Story  492,  Fed.  Cas.  17,887  (C.  C. 
Mass.) :  "Now  the  principle  has  been  long  established  that  the  assignee  in  bank- 
ruptcy does  not  stand  in  the  position  of  a  purchaser,  nor  even  in  so  favorable 
a  position  as  an  individual  creditor  may  stand.  2  Story,  Eq.  Jur.,  §§  1228,  1229, 
1411;  Langton  v.  Horton,  1  Hare  549,  563;  Muir  v.  Schenck,  3  Hill,  228;  Murray 
V.  Lylburn,  2  Johns.  Ch.  441,  443;  Deac.  Bankr.  (Ed.  1827)  pp.  320,  321,  ch.  10, 
§  3.  The  assignee  in  bankruptcy  takes  the  property  of  the  bankrupt,  in  cases 
unaffected  by  fraud,  in  the  same  plight  and  condition  that  the  bankrupt  himself 
held  it,  and  subject  to  all  the  equities  which  exists  against  the  same  in  the  hands 
of  the  bankrupt.  This  was  clearly  laid  down  by  Lord  Hardwicke  in  Brown  v. 
Heathcote,  1  Atk.  160,  162,  and  has  ever  since  been  adhered  to,  not  only  in  courts 
of  equity,  but  also,  as  the  case  of  Leslie  v.  Guthrie,  1  Bing.  N.  C.  697,  abundantly 
shown,  at  law.  But  I  need  not  dwell  upon  this  point,  as  it  comes  very  fully  under 
consideration  in  the  case  of  Rand  v.  Winslow  (not  reported),  at  the  last  October 
term  of  the  Circuit  Court  in  Maine." 

[1841]  Mitchell  v.  Winslow,  3  Story  630,  Fed.  Cases  No.  9,673:  "The  present 
is  a  question  between  the  assignee  of  a  bankrupt,  acting  for  the  benefit  of  all 
the  creditors,  and  the  mortgagee,  claiming  title  under  his  mortgage.  *  *  *  Now, 
it  is  most  material  to  bear  in  mind  under  this  aspect  of  the  case,  that  it  is  a  well- 
established  doctrine  that  (except  in  cases  of  fraud),  assignees  in  bankruptcy  take 
only  such  rights  and  interests  as  the  bankrupt  himself  had  and  could  himself 
claim  and  assert,  at  the  time  of  his  bankruptcy,  and  consequently  they  are  af- 
fected with  all  the  equities  which  would  affect  the  bankrupt  himself  if  he  were  as- 
serting those  rights  and  interests.  This  was  expressly  laid  down  by  Lord  Hard- 
wicke in  Brown  v.  Heathcote,  1  Atk.  160,  162,  where  he  said:  'The  ground  that 
the  court  go  upon  is  this:  that  assignees  of  bankrupts,  though  they  are  trustees 
for  the  creditors,  yet  stand  in  the  place  of  the  bankrupt,  and  they  can  take  in  no 
better  manner  than  he  could.'  " 

[1867]  Yeatmani'.  Institution,  95  U.  S.  764:  "The  established  rule  is  that,  except 
in  cases  of  attachment  against  the  property  of  the  bankrupt  within  a  prescribed 
time  preceding  the  commencement  of  proceedings  in  bankruptcy,  and  except  in 
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cases  where  the  disposition  of  property  by  the  bankrupt  is  declared  by  law 
to  be  fraudulent  and  void,  the  assignee  takes  the  title,  subject  to  all  equities, 
liens  or  encumbrances  whether  created  by  operation  of  law  or  by  act  of  the 
bankrupt  which  existed  against  the  property  in  the  hands  of  the  bankrupt." 

[1867]  Stewart  v.  Piatt,  101  U.  S.  731;  "He  takes  the  property  in  the  same  'plight 
and  condition'  that  the  bankrupt  held  it.  Winsor  v.  McClellan,  3  Story  492. 
The  assignee  can  assert,  in  behalf  of  the  general  creditors,  no  claim  to  the  pro- 
ceeds of  the  sale  of  that  property  which  the  bankrupts  themselves  could  not  have 
asserted  in  a  contest  exclusively  between  them  and  their  mortgagee." 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  259,  153  Fed.  123  (C.  C.  A.  Neb.) 
[Before  Amendment  of  1910]:  "A  trustee  in  bankruptcy  stands  in  the  shoes 
of  the  bankrupt,  and  has  no  better  title  than  he,  in  the  absence  of  fraud,  or  of 
attaching  or  judgment  creditors  at  the  time  of  the  filing  of  the  petition." 

Crosby  v.  Miller,  16  A.  B.  R.  814  (Ct.  Appl.  D.  C.)  [Before  Amendment  of 
1910]:  "The 'assignee  under  the  last  Bankruptcy  Act,  and  the  trustee  under 
the  present  bankruptcy  law  takes  only  such  title  as  the  bankrupt  had  subject  to 
all  equities.  *  *  *  There  is  no  doubt  that  the  trustee  under  the  present  law 
takes  the  title  subject  to  all  equities,  liens  or  encumbrances,  whether  created 
by  operation  of  law  or  by  the  bankrupt  which  existed  against  the  property  in 
the  hands  of  the  bankrupt." 

Zartman,  Trustee,  v.  Nat.  Bank,  316  U.  S.  134,  33  A.  B.  R.  635  (affirming  139  N. 
Y.  133)  [Before  Amendment  of  1910] :  "The  trustee  claims  that  he  takes  the 
same  kind  of  title  as  a  bona  fide  purchaser  for  value;  but  the  rule  applicable 
to  this  and  all  similar  cases  is  that  the  trustee  takes  the  property  of  the  bank- 
rupt, not  as  an  innocent  purchaser,  but  as  the  debtor  had  it  at  the  time  of  the 
petition,  subject  to  all  valid  claims,  liens,  and  equities.  Tompson  v.  Fairbanks, 
196  U.  S.  516,  13  Am.  B.  R.  437,  *  *  *  and  cases  cited.  And  this  is  so  well 
settled  that  our  jurisdiction  of  the  writ  of  errors  is  exceedingly  doubtful." 

Davis  V.  Crompton,  30  A.  B.  R.  53,  158  Fed.  735  (C.  C.  A.  Pa.)  [Before  Amend- 
ment of  1910] :  "It  has  been  often  declared  by  the  Supreme  Court  of  the  United 
States,  that  under  the  present  Bankrupt  Act,  the  trustee  takes  the  property  of 
thf  bankrupt  in  cases  unafiected  by  fraud,  in  the  same  plight  and  condition  that 
tht  bankrupt  himself  held  it,  and  subject  to  all  the  equities  impressed  upon  it 
in  the  hands  of  the  bankrupt.  It  would  seem  that  no  other  interpretation  of  §  70 
of  the  act  *  *  *  consistent  with  the  rights  and  vested  interests  of  third  par- 
ties, could  be  maintained.  The  trustee  in  a  certain  sense  is  the  bankrupt.  The 
bankrupt's  title  is  his  title,  whether  it  be  to  things  in  possession  or  to  choses 
in  action.  His  title  cannot  rise  higher  than  that  of  the  bankrupt,  so  as  to  im- 
pinge upon  or  destroy  the  interest  in  or  title  to  property,  good  as  against  the 
bankrupt  himself.  It  is  true,  that,  by  the  language  of  §  70,  the  trustee  of  the 
estate  of  the  bankrupt  is  'vested,  by  operation  of  law,  with  the  title  of  the  bank- 
rupt, as  of  the  date  he  was  adjudged  a  bankrupt,  *  *  *  j-q  ^11  *  *  *  (5) 
property  which,  prior  to  the  filing  of  the  petition,  he  could,  by  any  means,  have 
transferred,  or  which  might  have  been  levied  upon  and  sold  under  judicial  proc- 
ess against  him.'  But,  taking  the  title  of  the  bankrupt  as  it  existed  in  him  at 
the  time  of  the  adjudication,  the  trustee  takes  it  subject  to  the  superior  title  of 
the  vendor.  Otherwise,  the  title  of  the  trustee  would  be  superior  to  the  title 
held  by  the  bankrupt,  and  therefore  not  the  title  of  the  bankrupt  to  the  property 
described  in  clause  5  of  §  70,  but  one  entirely  different  therefrom.  -It  is  this  pre- 
cise title,  and  no  other,  which  is  vested  by  operation  of  law  in  the  trustee." 

Canning  Machinery  Co.  v.  Fuller.  30  A.  B.  R.  157,  158  Fed.  588  (C.  C.  A.  Ala.) 
[Before  Amendment  of  1910]  :     "In  considering  these   propositions,  we   havo   to 
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bear  in  mind  that  the  respondent  has  no  other  title  than  the  title  the  bankrupt 
had." 

Atchison,  etc.,  Ry.  Co.  v.  Hurley,  18  A.  B.  R.  396,  153  Fed.  503  (C.  C.  A.  Kans. 
affirmed  23  A.  B.  R.  17,  313  U.  S.  136)  [Before  Amendment  of  1910]  :  "The  trustee 
stands  in  the  shoes  of  the  bankrupt.  Whatever  rights  a  third  party  had  against 
the  property  of  a  bankrupt  before  adjudication,  that  party,  in  the  absence  of 
fraud  or  fixed  liens  created  by  State  statutes  in  favor  of  others,  has  against  his 
estate  in  bankruptcy."     Quoted  further  at  §  932. 

In  re  Chantler  Cloak  &  Suit  Co.,  18  A.  B.  R.  498,  151  Fed.  953  (D.  C.  R.  I.) 
[Before  Amendment  of  1910]:  "The  trustee  in  bankruptcy  takes  the  property 
subject  to  all  the  equities  imposed  upon  it  in  the  hands  of  the  bankrupt  which 
are  not  invalid  as  to  creditors." 

In  re  Mertens,  15  A.  B.  R.  369,  143  Fed.  445  (C.  C.  A.  N.  Y.)  [Before  Amend- 
ment of  1910] :  "Now  the  trustee  takes  the  property  of  the  bankrupt  in  the 
condition  in  which  he  finds  it  at  the  date  of  the  adjudication,  unless  it  has  been 
incumbered  fraudulently  or  in  contravention  of  some  of  the  provisions  of  the 
act." 

Wood  Co.  V.  Eubanks,  22  A.  B.  R.  307,  169  Fed.  939  (C.  C.  A.  N.  C.)  [Before 
Amendment  of  1910]:  "It  is  well  settled  that  the  trustee  of  a  bankrupt  stands 
in  the  shoes  of  the  bankrupt  and  occupies  the  same  relation  to  the  creditors  that 
the  bankrupt  sustained  prior  to  the  date  on  which  he  was  adjudged  bankrupt." 

In  re  Hunt,  14  A.  B.  R.  423,  139  Fed.  386  (D.  C.  N.  Y.)  [Before  Amendment 
of  1910] :  "A  trustee  in  bankruptcy  is  not  a  purchaser  in  good  faith  nor  does 
he  occupy  the  position  of  such  a  purchaser.  He  takes  the  property  of  the  bankrupt 
in  cases  not  affected  by  fraud  in  the  same  plight  and  condition  the  bankrupt  held  it 
as  of  the  date  of  the  adjudication  and  subject  to  all  equities  impressed  on  it  in 
the  hands  of  the  bankrupt,  except  in  cases  where  there  has  been  some  conveyance  or 
encumbrance  void  as  against  the  trustee,  made  so  by  some  positive  enactment  of  the 
Bankruptcy  Law.  *  *  *  He  takes  the  title  the  bankrupt  then  had,  no  more,  no  less. 
Section  70,  subd.  (a).  He  takes  title  to  such  property  charged  with  all  liens  and 
equities  valid  against  the  bankrupt  unless,  as  just  stated,  they  are  made  void  or 
voidable  by  some  positive  provision  of  the  Act.  But  in  some  cases  liens  may  be 
avoided  by  the  trustee  that  could  not  have  been  avoided  by  the  bankrupt  if  the 
bankruptcy  proceedings  had  not  intervened." 

Obiter,  Gove  v.  Morton  Trust  Co.,  12  A.  B.  R.  300  (Sup.  Ct.  N.  Y.  App.  Div.) 
[Before  Amendment  of  1910] :  "We  suppose  it  will  not  be  disputed  that  the 
trustee  in  bankruptcy  takes  the  property  of  the  bankrupt,  subject  to  all  liens 
and  charges  against  it  which  might  be  enforced  except  for  the  provisions  of 
the  Bankruptcy  Law." 

In  re  Foundry  &  Machine  Co.,  17  A.  B.  R.  293,  147  Fed.  828  (D.  C.  Wis.)  IBe- 
fore  Amendment  of  1910] :  "By  this  provision  the  trustee  takes  no  better  title 
than  the  bankrupt  had.  Liens  which  were  at  that  time  valid  against  the  bank- 
rupt remain  undisturbed.  *  *  *  A  trustee  in  bankruptcy  is  vested  with  no 
better  right  than  the  bankrupt.  He  does  not  take  property  sold  to  the  bankrupt 
by  conditional  sale  with  a  reservation  of  title  in  the  vendor.  The  property  is 
subject  to  all  equities  impressed  upon  it  in  the  hands  of  the  bankrupt.  A  ruling 
of  the  United  States  Circuit  Court  of  Appeals  that  a  seizure  by  the  Bankruptcy 
Court  operates  as  an  attachment  and  an  injunction  for  the  benefit  of  all  the 
persons  having  interests  in  the  property  was  reversed  in  York  Mfg.  Co.  v. 
Cassell,  201  U.  8.  344,  353,  15  Am.  B.  R.  633." 

Partially,  In  re  Kellogg,  10  A.  B.  R.  10,  112  Fed.  53  (C.  C.  A.  N.  Y.)  [Before 
Amendment  of  1910] :  "The  plaintiff,  as  trustee,  stands  in  the  shoes  of  the  bank- 
rupt.    *    *    +     He  is  the  legal  representative  of  the  bankrupt." 
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Partially,  In  re  MacDonald,  14  A.  B.  R.  804,  138  Fed.  463  (D.  C.  Conn.)  [Before 
Amendment  of  1910] :  "Upon  adjudication,  the  trustee  took  title  to  all  property 
which  was  then  vested  in  the  bankrupt,  subject  to  all  valid  claims,  liens  and 
equities." 

Partially,  Duplan  Silk  Co.  v.  Spencer,  8  A.  B.  R.  375,  115  Fed.  689  (C.  C.  A. 
Penn.)  [Before  Amendment  of  1910] :  "The  trustee  in  bankruptcy,  seeking  by  pro- 
'  ceeding  at  law  to  enforce  the  title  of  the  bankrupt  to  personal  property  so  sit- 
uated will  be  subject  to  all  legal  and  equitable  claims  of  others  which  exist  against 
the  bankrupt  not  in  fraud  of  the  Bankrupt  Law  or  the  rights  of  general  creditors." 

Partially,  In  re  Nicholas,  10  A.  B.  R.  296,  123  Fed.  299  (D.  C.  N.  Y.)  [Before 
Amendment  of  1910] :  "The  trustee  in  bankruptcy,  on  his  appointment,  took  title 
to  all  the  property  on  hand,  subject  to  any  rights  of  the  appellant;  but  he  took 
that  title  charged  with  all  the  liens,  incumbrances  and  obligations  existing  against 
it,  as  they  would  have  existed  had  all  the  property  remained  in  the  hands  of  the 
bankrupt,  and  he  took  no  other  or  greater  interest  in  the  property,  and  no  other 
or  greater  rights  under  the  contract,  than  the  bankrupt  himself  had." 

In  re  Torchia,  36  A.  B.  R.  188,  185  Fed.  576  (D.  C.  Pa.):  "Under  the  Bank- 
ruptcy Act  of  1898,  §  70,  the  trustee  is  vested  with  the  title  of  the  bankrupt  mort- 
gagor by  act  of  law  and  not  by  the  act  of  the  bankrupt.  The  mortgagee  is  no 
nearer  to  the  possession  of  the  mortgaged  premises  after  the  election  of  the 
trustee  than  he  was  before.  He  could  not  have  higher  rights  against  the  trustee 
than  he  had  against  the  bankrupt.  *  *  *  fhe  trustee  stands  in  the  shoes  of 
the  bankrupt.  He  could  contest  the  right  to  the  attorney's  commission  had  he 
been  made  a  party  to  the  proceedings  in  the  court  in  which  the  judgments  were 
entered.  He  raised  the  objection  before  the  referee  upon  distribution  at  the  first  op- 
portunity, and  his  objections  should  have  been  sustained."  [This  case  arose 
after  the  bankruptcy  Amendments   of  1910.] 

But  the  bankrupt's  title  which  is  taken  is  subject,  however,  always  to 
the  qualification  "except  in  cases  where  there  has  been  a  conveyance  or 
encumbrance  of  the  property  which  is  void  as  against  the  trustee  by  some 
positive  provision  of  the  act." 

In  re  McDonald,  23  A.  B.  R.  51,  173  Fed.  99  (D.  C.  Mass.):  "But  all  this  is 
always  subject  to  the  qualification  expressly  stated  in  Thompson  v.  Fairbanks, 
196  U.  S.  536,  'except  in  cases  where  there  has  been  a  conveyance  or  encumbrance 
of  the  property  which  is  void  as  against  the  trustee  by  some  positive  provision 
of  the  act.'  " 

Or  where  there  has  been  fraud  of  the  bankrupt  towards  his  creditors; 
or  where  the  conveyance  would  be  affected  differently  as  to  a  "creditor 
armed  with  process." 

§  1144.  Intervention  of  Creditors'  Rights  Causing  Modification 
of  Rule  That  Bankrupt's  Title  Taken. — In  applying  the  principle  of 
the  trustee's  succession  to  the  bankrupt's  title,  it  must  not  be  forgotten 
that  in  many  instances  where  it  is  said  the  bankrupt's  title  is  the  title 
taken,  the  rules  of  evidence  as  to  the  sufficiency  of  a  transaction  to  effect 
a  change  of  title,  etc.,  will  be  different  where  creditors'  rights  have  inter- 
vened from  what  it  would  be  were  the  bankrupt's  rights  alone  involved. 
This  is  notably  so  where  the  sufficiency  or  insufficiency  of  facts  to  con- 
stitute   a    delivery   passing   title   is    involved :     what   would    amount    to    a 
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sufficient  delivery  to  pass  title  as  against  the  bankrupt  alone  might  be  in- 
sufficient where  creditors'  rights  have  intervened.^'-" 

Again,  what  would  amount  to  sufficiently  clear  proof  of  a  resulting 
trust  in  favor  of  a  wife,  may  be  different  where  the  rights  of  creditors 
become  involved,  as,  for  instance,  where  the  husband  becomes  bankrupt.*" 

Amendment  of  1910  Giving  Trustee  Rights  of  Levying  Cred- 
itor.—Tlie  Amendment  of  1910,  to  Bankr.  Act,  §  47  (a),  giving  the 
trustee  the  rights  of  a  levying  creditor  as  to  property  in  the  custody,  or 
coming  into  the  custody,  of  the  bankruptcy  court,  enables  the  trustee  to 
take  advantage,  as  to  such  property,  of  local  law  giving  different  riglits 
where  levying  creditors'  rights  intervene. 

In  re  Franklin  Lumber  Co.,  26  A.  B.  R.  37,  187  Fed.  281  (D.  C.  Pa.):  "It  is  to 
be  noted  that  §  47  (a)  (2)  as  amended  by  the  Act  of  June  25,  1910,  applies  to  the 
present  dispute.  Under  that  amendment,  if  property  coming  into  custody  of  the 
court  be  claimed  by  another,  the  trustee  is  vested  with  all  the  rights,  remedies, 
and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon.  An  agreement  therefore  which  would  previously  have  been  valid  be- 
tween the  parties — such,  for  example,  as  was  considered  in  Davis  v.  Crompton 
(C.  C.  A.,  3d  Cir.),  20  Am.  B.  R.  53,  158  Fed.  735  (209  U.  S.  548)— is  no  longer 
necessarily  valid  against  the  trustee.  He  is  in  the  position  of  a  creditor  holding 
a  legal  or  equitable  lien,  and  the  agreement  is  to  be  scrutinized  from  that  point 
of  view. 

"Assuming  that  the  bankrupt  would  be  bound  by  the  words  of  this  agreement 
and  could  not  deny  it  to  be  a  lease,  his  trustee  is  not  so  bound  and  may  con- 
tend that  the  contract  is  really  one  of  conditional  sale.  In  such  contention  he 
may  oflfer  any  competent  and  relevant  evidence,  and  it  is  obvious  I  think  that 
the  conduct  of  the  parties  may  ordinarily  throw  much  light  on  the  true  meaning 
of  their  agreement.  If  they  treat  it  as  a  contract  of  sale,  it  makes  no  difference 
what  name  they  have  given  it.  A  creditor  may  adopt  his  own  construction,  and 
they  cannot  successfully  object.  This  is  well  settled  in  Pennsylvania  and  else- 
where."    This  case  is  further  quoted  at  §§  1141  and  1228. 

Since  the  passage  of  the  Amendment  of  1910,  to  the  Bankruptcy  Act, 
§  47  (a)  (2),  discussed  heretofore  in  §§  1137,  1139  and  hereafter  in 
§  1207,  et  seq.,  it  is  necessary  to  add  the  qualification,  always,  that  the 
trustee,  as  thus  bound  by  the  bankrupt's  sales,  contracts,  etc.,  is  only 
bound  thereby  to  the  same  extent  that  an  existing  creditor  would  be  bound 
thereby  under  State  law  or  a  creditor  whether  actually  existing  or  not,  would 
be  bound  thereby  had  the  latter  levied  legal  or  equitable  process  at  the  time 
the  custody  of  the  bankruptcy  court  arose  over  the  property  involved  or 
had  had  an  execution  returned  unsatisfied.  So  that,  in  considering  all  of 
the  following  paragraphs  under  this  division  and  the  cases  cited  there- 
under, such  qualification  must  always  be  borne  in  mind.  Thus,  in  a 
State  where  a  creditor  of  the  bankrupt,  had  he  been  a  levying  creditor 

39.    Alleman  v.   Hollander,   11  A.   B.  40.       Compare,      apparent      instance, 

R.  753,  128  Fed.  159   (D.  C.  Mass.);  In  Teter  v.  Viquesney,  trustee,  34  A.  B.  R. 

re  Car  &  Locomotive  W'ks,  14  A.  B.  R.  242,  179  Fed.  655   (C.  C.  A.  W.  Va  ) 
331,  134  Fed.  919  (D.  C.  Ills.). 
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(as  to  property  in  the  custody  of  the  bankruptcy  court)  or  a  creditor 
holding  an  execution  returned  unsatisfied  (as  to  property  not  in  its  cus- 
tody), would  have  better  rights  than  the  bankrupt  himself  possessed,  then, 
in  that  State,  the  trustee  would  also  possess  such  creditor's  rights  rather 
than  be  limited  to  those  merely  of  the  bankrupt.-* ^ 
But  the  Amendment  is  not  retroactive.*^ 

§  11441.  But  Trustee  May  Abandon  Burdensome  Property  or 
Unprofitable  Contracts. — While  it  is  true  that  the  trustee  is  bound  in 
his  rights  to  property  by  the  bankrupt's  acts  and  contracts,  he  is  not  bound 
to  accept  burdensome  property  nor  unprofitable  contracts  that  would  en- 
tail his  performance  of  duties  that  would  be  burdensome  to  the  estate; 
but  he  may  refuse  to  accept  or  assume  the  same,  leaving  the  other  party 
to  his  remedy  for  the  breach.*  ^ 

Atchison,  etc.,  Ry.  Co.  v.  Hurley,  18  A.  B.  R,  396,  153  Fed.  503  (C.  C.  A. 
Kans.,  affirmed  in  313  U.  S.  136,  33  A.  B.  R.  17) :  "It  it  well  settled  that  trustees 
in  bankruptcy  are  not  bound  to  accept  property  or  take  over  contracts  which 
are  onerous  and  unprofitable,  and  which  would  burden,  rather  than  benefit,  the 
estate.  In  the  execution  of  their  trust  they  are  confronted  at  the  outset  with 
the  duty  of  electing  whether  to  assume  an  existing  executory  contract,  continue 
its  performance,  and  ultimately  dispose  of  it  for  the  benefit  of  the  estate  or  to 
renounce  it  and  leave  the  injured  party  to  such  legal  remedies  for  the  breach, 
as  the  case  affords."     Quoted  further  at  §§  1145,  II505/2. 

SUBDIVISION    "a." 

Property    Subject    to   Bankrupt's   Sales^   Mortgages^    Conveyances, 
DeI/IVeries,    Bailments,   Contracts  and   Equitable  Liens. 

§  1145.  Bound  by  Bankrupt's  Sales,  Mortgages,  Deliveries, 
Bailments,  Contracts  and  Equitable  Liens. — Thus,  the  trustee  in  lay- 
ing claim  to  property  is  bound  by  the  terms  of  the  bankrupt's  sales  or 
conveyances  of  it  and  of  his  covenants,  contracts  and  acts  in  relation 
thereto  as  construed  by  state  law,  no  matter  how  onerous,  unprofitable  or 
unwise  they  may  be — save  and  except,  always,  as  the  same  may  be  in 
fraud  of  creditors'  rights  or  void  as  to  creditors  or  be  in  contravention 
of  statute.** 

41.  Intervention  of  Creditor's  Rights  Mulert,  36  A.  B.  R.  184,  184  Fed.  835 
Causing     Modification,     etc. — Compare       (C.  C.  A.  Pa.). 

In  re  Franklin  Lumber  Co.,  36  A.  B.  R.  44.    In  re  Marx  Tailoring  Co.,  28  A. 

37,  187  Fed.  381  (D.  C  Pa.),  quoted  at  B.   R.   147,   196   Fed.   243    (D.   C.   Ala.); 

§§    1141,     1338;     In    re     Waite-Robbins  Sexton  v.    Kessler,   etc.,   Co.,   38   A.   B. 

Motor  Co.,  37  A.  B.  R.  541,  192  Fed.  47  R.  85,  328  U.  S.  634  (set  out  at  §  1146); 

(D.  C.  Mass.).  In  re  Interstate  Pav.   Co.,  38  A.  B.  R. 

42.  Arctic  Ice  Mach,  Co.  v.  Arm-  573,  197  Fed.  371  (D.  C.  N.  Y.) ;  Ward 
strong  Trust  Co.,  27  A.  B.  R.  562,  192  v.  First  Nat.  Bank,  29  A.  B.  R.  312,  202 
Fed.  114  (C.  C.  A.  Pa.).  Fed.    609    (C.    C.    A.    Ohio);    Rode    & 

43.  See  ante,  §  932;  post,  §  1150^.  Horn  v.  Phipps,  37  A.  B.  R.  827,  195 
Also,  see  Watson  v.  Merrill,  14  A.  B.  R.  Fed.  414  (C.  C.  A.  Tenn.) ;  Pyle  v. 
454,  136  Fed.  359  (C  C.  A.  Kans.),  Texas,  etc.,  Co.,  37  A.  B.  R.  235,  193 
quoted  at  §  983;  impliedly,   Kenyon  v.  Fed.   735    (D.   C.   La.);   Lovell  v.   New- 
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Atchison,  etc.,  Ry.  Co.  v.  Hurley,  18  A.  B.  R.  396,  153  Fed.  503  (C.  C.  A.  Kans. 
affirmed  in  213  U.  S.  126,  22  A.  B.  R.  17)  :  "Another  and  conclusive  answer  to  the  trus- 
tees' contention  in  this  case  is  found  in  their  conduct  on  assuming  the  duties  of 
their  trust.  They  found  an  assignable  executory  contract  in  force  between  the 
bankrupt  and  the  railway  company — one  that  might  be  advantageous  or  disadvan- 
tageous to  the  estate.  It  was  evidenced  by  writing,  but  the  parties  had  changed 
its  mode  of  performance  as  already  pointed  out,  so  that  as  between  them  it  con- 
sisted of  the  original  instrument  and  the  agreed  modification.  It  is  well  settled 
that  trustees  in  bankruptcy  are  not  bound  to  accept  property  or  take  over  con- 
tracts which  are  onerous  and  unprofitable,  and  which  would  burden,  rather  than 
benefit,  the  estate.  In  the  execution  of  their  trust  they  are  confronted  at  the 
outset  with  the  duty  of  electing  whether  to  assume  an  existing  executory  con- 
tract, continue  its  performance,  and  ultimately  dispose  of  it  for  the  benefit  of  the 
estate  or  to  renounce  it  and  leave  the  injured  party  to  such  legal  remedies  for  the 
breach,  as  the  case  affords.  American  File  Co.  v.  Garrett,  110  U.  S.  288,  295, 
*  *  *  Sparhawk  v.  Yerkes,  142  U.  S.  1,  13,  *  *  *  Sessions  v.  Romadka, 
145  U.  S.  29,  *  *  *  Dushane  v.  Beall,  161  U.  S.  515,  *  *  *  Watson  v. 
Merrill,  14  Am.  B.  R.  453,  136  Fed.  359,  363;  In  re  Chambers,  Calder  &  Co.  (D. 
C),  6  Am.  B.  R.  709,  98  Fed.  865;  Mercantile  Trust  Co.  v.  Farmers'  Loan  &  Trust 
Co.,  26  C.  C.  A.  383,  81  Fed.  254;  Central  Trust  Co.  v.  Continental  Trust  Co.,  30  C. 
C.  A.  235,  86  Fed.  517.  If  they  elect  to  assume  such  a  contract,  they  are  required 
to  take  it  cum  onere,  as  the  bankrupt  enjoyed  it,  subject  to  all  its  provisions 
and  conditions,  'in  the  same  plight  and  condition  that  the  bankrupt  held  it.' " 

§  1146.  Thus,  as  to  Setting  Apart  or  Delivery  Sufficient  to  Pass 
Title  to  Goods  Sold,  Pledged  or  in  Process  of  Manufacture,  and 
"Warehousing." — Thus,  the  trustee  is  bound  by  the  sufficiency  or  in- 
sufficiency under  State  law  of  a  setting  apart  or  delivery  by  the  bank- 
rupt,^ ^  oj.  of  other  acts,  to  pass  title  to  goods  pledged.**' 

In  re  Francis  J.  Bird,  25  A.  B.  R.  24,  180  Fed.  229  (D.  C.  Minn.)  :  "The  important 
thing  is,  not  that  the  property  be  in  the  possession  of  the  creditor,  but  that  it  be 
out  of  the  possession  of  the  debtor.'' 

man  &  Son,  26  A.   B.  R.  660,  188  Fed.  ficient   though   mortgagor   also   retain- 

534  (C.  C.  La.);  instance,  In  re  L.  M.  ing  another  key.  In  re   Cole,  33  A.  B. 

Alleman    Hardware    Co.,    35   A.    B.    R.  R.  611,  .171  Fed.  297  (D.  C.  R.  I.). 

331,   181   Fed.   810    (C.   C.  A.   Pa.),   re-  Real  Estate  Deed  to  Wife  but  Kept 

versing  22  A.  B.  R.  871;  instance,  Mu-  in    Husband's   Custody   Not   in   Effect 

tual  Life  Insurance  Co.  v.  Smith,  35  A.  Till    Recorded.— Instance,    Prescott    v. 

B.  R.  768,  184  Fed.  1  (C.  C.  A.  Mass.);  Galluccio,    21   A.    B.    R.    339,    164   Fed. 

See   post,    §§   1509,    1228;    compare,    §  618   (D.   C.  N.  Y.). 

1229.  Real   Estate    Deed   Delivery   Not  to 

Acts  of  Parties  as  Evidence  of  Mean-  Take  Effect  Until  Filed  for  Record. — 

ing  of  Contracts. — The  acts  of  parties  An  apparent  delivery  may  be  shown  not 

in   interest    when    they    anticipate    no  to   be   the   final    delivery   contemplated 

trouble,  are  among  the  best  criteria  for  by  the  parties.     Ragan  v.  Donovan,  26 

interpreting   the    contracts   they   make.  A.  B.  R.  311,  189  Fed.  138  (D.  C.  Ohio). 

In  re  Kessler  &  Co.,  21  A.   B.  R.  583,  46.     Guarantee  Title  &  Trust  Co.  v. 

165   Fed.   508   (D.  C.   N.  Y.).  First   Nat.    Bank,   26  A.    B.   R.   85,   185 

Also   when   they  have   made   a   writ-  Fed.  373  (C.  C.  A.  Pa.),  wherein  an  as- 

ten  contract  in  anticipation  of  trouble  signment  of  an  account   "and  the  goods 

arising  with  creditors.     In  re  Hartman,  covered   by  or   described   therein"   was 

26   A.    B.    R.   76,    185    Fed.    196    (D.    C.  held   insufficient   delivery   to   constitute 

N.  Y.).  a  pledge  under  Pennsylvania  law. 

45.  In    re    Kingston    Realty    Co.,    19  Instance,  In  re  Arkansas  Fabric  Mfg. 

A.   B.   R.   703,   157   Fed.   303    (D.   C.   N.  Co.,  18  A.  B.  R.  467,  151  Fed.  914  (D. 

Y.);  delivery  of  key  to  mortgagee  suf-  C.  Pa.);  instance  not  sufficient  to  con- 
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Or  to  goods  sold  or  mamtfactured.*^ 

Manufacturing  Co.  v.  Lumber  Co.,  33  A.  B.  R.  595,  175  Fed.  335  (C.  C.  A. 
Mich.) :  "First,  that  the  contract  was  for  the  sale  of  'all  of  our  cut  1907  of  hem- 
lock lumber  at  Ely,  Mich.,'  at  the  prices  mentioned.  Second,  it  was  a  sale  upon 
credit  of  60  days,  with  a  discount  of  3  per  cent  for  cash,  with  privilege  of  vendor 
to  require  an  advance  of  $8,000,  which  was  in  fact  made.  Third,  the  lumber  as  cut 
was  piled  separate  from  other  kinds  and  each  length  and  width  separate,  as  per 
the  contract.  *  *  *  The  construction  of  the  contract  and  the  determination 
of  the  matter  of  when  title  passed  were  questions  of  general  law.  And  so  was 
the  question  as  to  whether  the  parties  had  changed  the  contract,  so  as  to  pass 
the  title  at  the  yard,  without  delivery  on  the  cars  or  preliminary  inspection  or 
measurement.  The  contract  made  no  provision  in  respect  to  inspection  to  deter- 
mine grade,  nor  as  to  measurement.  If  the  parties  -elected  to  deliver  without 
inspection  or  measurement,  the  title  would  pass  if  so  accepted.  The  one  essential 
thing  was  that  the  hemlock  lumber  then  cut  and  piled  should  be  then  and  there 
appropriated  to  this  contract.  In  the  absence  of  conditions  to  the  contrary,  the 
title  would  pass  upon  such  appropriation  subject  to  grading  and  measurement 
later  as  a  preliminary  to  settlement  of  the  price  according  to  the  written  agree- 
ment." 


stitute  pledge  of  corporate  stock, 
French  v.  White,  18  A.  B.  R.  905,  78 
Vt.  89;  instance,  lack  of  original  au- 
thority to  execute,  but  corporation  es- 
topped from  repudiation  by  retention 
of  benefits.  In  re  Automobile  Livery 
Service  Co.,  23  A.  B.  R.  799,  176  Fed. 
792  (D.  C.  Ala.);  instance  not  sufficient 
to  constitute  a  second  pledge  by  the 
pledgor  of  goods  already  pledged  and 
in  warehouse.  In  re  Roberts,  31  A.  B. 
R.  573,  166  Fed.  96  (C.  C.  A.  Ills.);  in- 
stance, pledge  of  whiskey  in  bonded 
warehouse,  Pattison  v.  Dale,  37  A.  B. 
R.   807,   196   Fed.  5   (C.   C.  A.   Ohio). 

Instance,  pledging  of  life  insurance 
polices,  Jones  v.  Coates,  28  A.  B,  R.  249, 
196  Fed.  860  (C.  C.  A.  Mo.),  decided 
under  the  law  of  Kansas. 

47.  Guarantee  Title  &  Trust  Co.  v. 
First  Nat.  Bank,  36  A.  B.  R.  85,  185 
Fed.  373  (C.  C.  A.  Pa.);  instance,  sale 
of  lumber,  right  of  mortgagees.  Rode  & 
Horn  V.  Phipps,  37  A.  B.  R.  837,  195  Fed. 
414  (C.  C.  A.  Tenn.) ;  instance,  delivery 
of  cotton  to  common  carrier  passes 
title,  notwithstanding  forgery,  etc.,  of 
bill  of  lading,  Lovell  v.  Newman  & 
Son,  37  A.  B.  R.  746,  193  Fed.  753  (C. 
C.  A.  La.) ;  instance,  bailment  under 
conditional  sale  not  absolute  sale. 
Liquid  Carbonic  Co.  v.  Quick,  25  A. 
B.  R.  394,  182  Fed.  603   (C.  C.  A.  Pa.). 

Instance,  tagging  and  setting  apart 
of  carriages  at  one  end  of  wagon  shop: 
Allen  V.  Hollander,  11  A.  B.  R.  755,  128 
Fed.  159   (D.  C.  Mass.). 

Instance,  setting  apart  of  locomotives 
sold  but  in  process  of  repair:  In  re 
Car  &  Locomotive  Wks.,  14  A.  B.  R. 
331,   134   Fed.  919   (D.   C.   Ills.). 


Instance,  setting  apart  of  lumber  left 
on  premises,  under  contract  of  sale  of 
season's  output:  Stelling  v.  G.  W. 
Jones  Lumber  Co.,  8  A.  B.  R.  531,  110 
Fed.  361  (C.  C.  A.  Wis.);  instance,  ties 
piled  on  railroad  right  of  way  and 
marked  by  agent,  title  passed,  McDon- 
ald V.  Clearwater  Ry.  Co.,  31  A.  B.  R. 
182,  164  Fed.  1007  (U.  S.  C.  C.  Idaho). 

Instance,  motor  truck,  paid  for  in  full 
by  purchaser  who  received  bill  of  sale, 
but  actual  delivery  to  be  made  when 
directions  given,  directions  not  being 
given  until  after  bankruptcy,  truck 
meanwhile  retaining  name  of  bankrupt 
painted  on  it,  held  title  did.  not  pass. 
In  re  Waite-Robbins  Motor  Co.,  y7  A. 
B.  R.  541,  193  Fed.  47    (D.  C.  Mass.). 

Instance,  setting  apart  of  goods  with 
statement  that  same  sold,  receipt  be- 
ing given:  In  re  Sherman  Mfg.  Co., 
15  A.  B.  R.  740  (Ref.  Mass.). 

Instance,  goods  in  process  of  manu- 
facture: In  re  MacDonald,  14  A.  B. 
R.  797,  138  Fed.  463  (D.  C.  Conn.). 

Instance,  sale  for  cash,  delivery  by 
mistake  without  payment:  Southern 
Pine  Co.  V.  Savannah  Trust  Co.,  15  A. 
B.  R.  618,  141  Fed.  802  (C.  C.  A.  Ga.). 

Instance,  where  machinery  was  sold 
for  cash  and  delivered  to  buyer  on  its 
promise  to  send  a  check  forthwith,  which 
it  fails  to  do  and  therfeafter  the  seller's 
agent  accepts  negotiable  vouchers,  se- 
cured -by  bonds,  in  payment  and  the 
buyer  executes  a  lease — all  the  parties 
all  the  time  acting  in  accordance  with 
the  idea  that  the  title  still  remained  in 
the  seller — the  title  will  be  held  still 
to  be  in  the  seller.  Canning  Machinery 
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Likewise,  as  to  the  sufficiency  of  facts  to  constitute  "warehousing."  ** 
Where  a  part  of  the  bankrupt's  premises  is  used  as  a  storage  warehouse, 
under  the  name  of  an  independent  warehouse  corporation,  and  warehouse 
receipts  are  issued  on  the  bankrupt's  goods  therein,  such  facts  have  been 
held  to  convey  a  good  title  to  the  pledgee,  no  fraud  being  shown.^^  Also 
the  delivery  of  a  distilling  company's  own  bonded  warehouse  receipt  has 
been  held  to  be  sufficient  delivery  to  consummate  a  pledge  of  whiskey,  even 
though  the  warehouse  were  on  the  pledgor's  own  premises,  by  reason  of  the 
stringent  regulations  of  the  government. ^o  But  where  there  has  been  no 
actual  change  of  possession,  but  a  mere  pretended  change,  the  pledge  will 
not  be  upheld. ^1 

(Security)  Warehousing  Co.  v.  Hand,  19  A.  B.  R.  391,  206  U.  S.  415  (affirming 
S.  C,  16  A.  B.  R.  49,  143  Fed.  42,  C.  C.  A.  Wis.):  "The  findings  show  that 
the  receipts  of  the  warehousing  company  were  not  entitled  to  the  status  of  ne- 
gotiable instruments,  the  transfer  of  which  operates  as  a  delivery  of  the  prop- 
erty mentioned  in  them.  Upon  that  question  the  case  is  sufficiently  stated  in 
the  opinion  of  the  court  below,  wherein  it  was  said  that  the  'receipts  them- 
selves would  put  the  holders  on  notice  of  the  facts.'  If  the  receipts  were  not 
negotiable  instruments,  it  is  contended  that  the  transactions  showed  a  valid  pledge 
of  the  property  to  some  of  the  appellants,  and  hence  they  are  entitled  to  its  pos- 
session until  they  are  paid  the  debts  due  them  from  the  bankrupt.  Whether  there 
was  a  sufficient  change  of  possession  of  the  thing  pledged  to  render  the  same 
valid  under  the  law  of  Wisconsin,  we  think  was  correctly  answered  in  the  nega- 
tive by  the  courts  below.  Geilfuss  v.  Corrigan,  95  Wis.  651,  665,  669,  37  L.  R.  A. 
166,  60  Am.  St.  Rep.  143,  70  N.  W.  306.  The  general  law  of  pledge  requires  pos- 
session, and  it  cannot  exist  without  it.  Casey  i/.  Cavaroc,  96  U.  S.  467  *  *  *. 
There  was  scarcely  a  semblance  of  an  attempt  at  such  change  of  possession 
from  the  hands  of  the  knitting  company  to  the  hands  of  the  warehousing 
company.  Actual  possession  of  the  property  in  question  was  exercised  by 
and  existed  with  the  knitting  company  substantially  the  same  after  the  is- 
suing of  the  receipts  as  before.  It  is  a  trifling  with  words  to  call  the  various 
transactions  between  the  knitting  company  and  the  warehousing  company  a 
transfer  of  possession  from  the  former  to  the  latter.  There  was  really  no  de- 
livery, and  no  change  of  possession,  continuous  or  otherwise.  The  alleged 
change  was  a  mere  pretense,  a  sham." 

Fourth  St.  Nat.  Bank  v.  Millbourne  Mills  Co.,  32  A.  B.  R.  442,  173  Fed.  177 
(C.  C.  A.  Pa.,  affirming  In  re  Millbourne  Mills  Co.,  20  A.  B.  R.  746,  162  Fed. 
988,  quoted  at  §  964)  :    "The  present  case  rises  out  of  an  attempt,  by  the  bankrupt 

Co.  V.  Fuller,  20  A.  B.  R.  157,  158  Fed.  R.   138    (U.   S.   C.   C.  Tenn.) ;   Ward    v. 

588   (C.  C.  A.  Ala.).  First  Nat.   Bank,  29  A.   B.   R.   312,  202 

Instance,    construed    as    trust   agree-  Fed.   609     (C.    C.    A.   Ohio);     Love    v. 

ment  and  not  mortgage  or  conditional  Export   Storage   Co.,    16   A.    B.   R.    171 

sale  requiring  record.  Wood  Co.  v.  Eu-  (C.  C.  A.  Tenn.). 

banks,   23   A.   B.   R.   307,   169    Fed.   929  50.  In  re  Miller  Pure  Rye  Distilling 

(C.  C.  A.  N.  C).  Co.,  23  A.  B.  R.  890,  176  Fed.  606  (D. 

48.  Compare    as    to    construction   of  C.  Pa.). 

contract  of  "warehousing,"  In  re  Nel-  51.  In  re  Rodgers,  11  A.  B.  R.  79,  135 

son,  27  A.  B.  R.  373,  191  Fed.  233   (D.  Fed.   691    (C.    C.   A.   Ills.,   reversed   for 

C.   S.   Dak.),   quoted  at  end   of  §   1146.  lack  of  summary  jurisdiction  sub  nom. 

49.  Trust  Co.  &  Warehouse  Co.  v.  Bk.  v.  Title  &  Tr.  Co.,  14  A.  B.  R.  102, 
Wilson,  14  A.  B.  R.  109,  198  U.  S.  530;  198  U.  S.  380). 

Bush  V.  Export  Storage  Co.,  14  A.  B. 
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milling  company,  to  pledge  its  property  for  money  advanced,  while  still  retaining 
possession  and  dominion  over  it.  The  form  adopted  was  the  issuing  of  so- 
called  certificates,  for  so  much  grain  or  flour,  in  store  at  the  mills,  these  cer- 
tificates being  issued  to  different  parties,  as  collateral  to  loans,  somewhat 
like  ordinary  warehouse  receipts.  The  grain  in  question  was  contained  in 
tanks,  adjoining  the  mills,  from  which  it  was  run  to  the  mills,  to  be  made 
into  flour,  by  means  of  a  conveyor,  by  simply  unlocking  a  slide.  It  was  drawn 
upon  freely,  in  this  way,  no  definite  quantity  being  kept  on  hand,  and  there  being 
no  special  arrangement  with  the  holders  of  certificates,  with  regard  to  it,  ex- 
cept that  it  was  not  to  be  reduced  beyond  the  amount  called  for  thereby.  The 
fact  is,  that  it  was  a  shifting  quantity,  sometimes  running  far  below  this,  although 
sometimes  possibly  above  it.  there  being  certificates  outstanding  at  the  time  of 
bankruptcy  for  a  hundred  and  thirty-eight  thousand  bushels,  while  there  were 
but  eighty-three  thousand  bushels  on  hand.  The  difference  is  ascribed  to  the 
depredation  of  insects,  by  which  the  grain  became  heated  and  lost  weight,  but 
it  is  difficult  to  see  how  fifty-five  thousand  bushels  could  have  disappeared  in  that 
way.  Nor  is  it  material,  the  fact  being,  from  whatever  cause,  that  it  was  not 
there.  The  arrangement  with  regard  to  the  flour  was  somewhat  similar.  It  was 
stored  in  barrels  in  the  basement  of  the  company's  warehouse  under  the  charge 
of  the  superintendent,  in  three  sections,  two  of  two  hundred  barrels  each,  and  one 
of  eight  hundred  barrels,  divided  off  from  each  other,  by  upright  posts,  and  all 
bearing  a  certain  common  brand.  There  was  also  a  sign  that  it  was  not  to  be 
touched  by  an  employee;  but  aside  from  what  this  might  vaguely  imply,  there 
was  nothing  to  indicate  that  there  was  any  control  or  ownership  over  it  other 
than  that  of  the  bankrupt  company  in  whose  possession  it  was.  Differing  from 
the  grain,  there  was  no  change  in  the  quantity  of  the  flour  from  the  start;  and 
certificates  for  the  whole  twelve  hundred  barrels  were  issued  to  the  one  bank.  It 
IS  clear  upon  this  showing,  that  the  certificate  holders  have  no  case.  The  certifi- 
cates, admittedly,  cannot  be  sustained  as  warehouse  receipts,  however  they  may 
bear  that  form.  A  man  cannot  make  a  warehouse  of  himself  as  to  his  own  goods. 
Bank  v.  Jagode,  186  Pa.  556;  Security  Warehousing  Co.  v.  Hand,  206  U.  S.  415, 
19  Am.  B.  R.  291.  Neiiher,  there  having  been  no  delivery  of  the  property,  was 
there  a  valid  pledge.  The  lien  of  a  pledge,  undoubtedly  is  preserved  in  bank- 
ruptcy. Hiscock  V.  Varick  Bank,  206  U.  S.  28,  18  Am.  B.  R.  1.  But  to  have  this  so, 
the  essentials  of  a  pledge  must  appear,  to  which  possession  is  indispensable,  there 
being  no  lien  as  there  is  no  pledge,  without  it." 

Similarly,  a  bona  fide  sale  of  personal  property  by  a  debtor  to  another 
and  a  contemporaneous  lease  back  at  a  rental  to  the  seller,  who,  all  the" 
time,  retained  possession  of  the  chattels,  was  held  not  to  have  passed  title 
to  the  intended  purchaser,  for  lack  of  delivery. 

In  re  Beihl,  23  A.  B.  R.  905,  176  Fed.  583  (D.  C.  Pa.) :  "I  see  no  difference  in 
principle  between  this  case  and  Re  Millbourne  Mills  Co.  (C.  C.  A.,  3d  Circuit),  20 
Am.  B.  R.  746,  172  Fed.  177.  There  the  milling  company  was  the  absolute  owner 
of  grain  and  flour  in  its  own  possession,  and  undertook  to  pledge  it  by  issuing 
warehouse  receipts,  but  without  delivering  the  property  itself.  The  attempted 
pledge  was  held  to  be  invalid  and  of  course  therefore  the  absolute  title  had  passed 
to  the  trustee.  This  is  precisely  what  happened  here.  The  bankrupt  had  an  ab- 
solute title  to  the  horses  and  wagons  in  his  own  possession,  and  undertook  to 
pledge  them  by  a  somewhat  round-about  method,  but  without  delivering  the 
property.  The  bill  of  sale  and  the  so-called  lease  and  the  parol  contract  con- 
cerning  the   payment   of   the   past   due    claim   for   coal — taken   together,    as    they 
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should  be  taken — clearly  amount  to  a  pledge  or  mortgage  of  the  property.  The 
bill  of  sale  is  equivalent  to  the  deed,  and  the  lease  and  parol  agreement  consti- 
tute the  defeasance." 

Thus,  a  verbal  assignment  of  book  accounts  where  there  was  no 
manual  delivery  of  any  kind  has  been  sustained  in  bankruptcy.^^ 

So,  where  the  bankrupt  set  aside  certain  securities  for  the  protection  of' 
a  creditor  prior  to  the  four  months  period  and  during  solvency  entered 
the  transaction  on  his  books,  and  notified  the  creditor  thereof,  it  was 
held  that  the  delivery  over  to  the  creditor  of  such  securities  within  the 
four  months  period  was  valid  and  binding  on  the  trustee,  notwithstand- 
ing that  the  securities  were  changed  from  time  to  time,  and  that  the  bank- 
rupt was  insolvent  at  the  time  of  delivery. 

Sexton  V.  Kessler  &  Co.,  28  A.  B.  R.  85,  338  U.  S.  634  (affirming  S.  C,  21  A. 
B.  R.  807,  172  Fed.  535,  C.  C.  A.  N.  Y.,  quoted  post,  §  1370);  "It  may  be  assumed 
that  the  arrangement  between  the  parties  was  made  in  good  faith  and  intended  and 
believed  to  be  valid,  and,  on  the  other  hand,  that  at  the  time  of  the  change  of  cus- 
tody on  October  35  within  four  months  of  the  petition,  the  New  York  firm  was 
insolvent  and  that  the  English  Company  had  reasonable  cause  to  believe  that  a 
preference  was  intended  if  its  rights  began  only  on  that  date. 

"So  far  as  the  interpretation  of  the  transaction  is  concerned,  it  seems  to  us  that 
there  is  only  one  fair  way  to  deal  with  it.  Ihe  parties  were  business  men  acting 
without  lawyers  and  in  good  faith  attempting  to  create  a  present  security  out  of 
specified  bonds  and  stocks.  Their  conduct  should  be  construed  as  adopting  what- 
ever method  consistent  with  the  facts  and  with  the  rights  reserved  is  most  fitted 
to  accomplish  the  result.  If  an  express  declaration  of  an  equitable  lien,  or  again 
a  statement  that  the  New  York  firm  constituted  itself  the  servant  of  the  English 
company  to  maintain  possession  for  the  latter,  or  that  it  held  upon  certain  trusts, 
or  that  a  mortgage  was  intended,  or  any  other  form  of  words  would  affect  what 
the  parties  meant,  we  may  assume  that  it  was  within  the  import  of  what  was  done, 
written  or  said.  So  that  question  is  whether  anything  in  the  situation  of  fact  or 
the  rights  reserved  prevents  the  intended  creation  of  a  right  in  rem,  or  at  least 
•  one  that  is  to  be  preferred  to  the  claim  of  the  trustee. 

"The  Bankruptcy  Law  itself  does  not  avoid  the  transaction  (Thompson  v. 
Fairbanks,  196  U.  S.  516,  13  Am.  B.  R.  437;  Humphrey  v.  Tatman,  198  U.  S.  91,  95, 
14  Am.  B.  R.  74).  A  trustee  in  bankruptcy  does  not  stand  like  an  attaching  cred- 
itor; he  gets  no  lien  by  the  mere  fact  of  his  appointment  (York  Mfg.  Co.  v.  Cas- 
sell,  201  U.  S.  344,  15  Am.  B.  R.  633;  Zartman  v.  First  National  Bank  of  Waterloo, 
216  U.  S.  134,  138,  23  Am.  B.  R.  £35)."  [This  case  arose  before  the  Amendment 
of  1910  to  §  47  (a)  giving  him  the  rights  of  a  levying  creditor.] 

"The  most  obvious  objection  is  that  the  continued  physical  power  of  the  New 
York  firm  over  the  securities  and  its  rights  to  withdraw  and  substitute  admittedly 
reserved  are  inconsistent  with  a  title  or  lien  of  the  English  house  in  any  form. 
But  the  decisions  of  this  court  and  of  New  York  agree  that  there  may  be  title  in 
a  stronger  case  than  this.  When  a  broker  agrees  to  carry  stock  for  a  customer  he 
may  buy  stocks  to  fill  several  orders  in  a-  lump;  he  may  increase  his  single  pur- 
chase by  stock  of  the  same  kind  that  he  wants  for  himself;  he  may  pledge  the 
whole  block  thus  purchased  for  what  sum  he  likes,  or  deliver  it  all  in  satisfaction 

52.  In  re  Macauley,  18  A.  B.  R.  459,158  Fed.  322  (D.  C.  Mich.).     Compare 
post,  §  114754. 
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of  later  orders,  and  he  may  satisfy  the  earlier  customer  with  any  stock  that  he 
has  on  hand  or  that  he  buys  when  the  time  for  delivery  comes.  Yet,  as  he  is  bound 
to  keep  stock  enough  to  satisfy  his  contract,  as  the  New  York  firm  in  this  case 
was^  bound  to  substitute  other  security,  if  it  withdrew  any,  the  customer  is  held 
to  have  such  an  interest  that  a  delivery  to  him  by  an  insolvent  broker  is  not  a 
preference.  Richardson  v.  Shaw,  209  U.  S.  365,  19  A.  B.  R.  717;  Markham  v. 
Joudon,  41  N.  Y.  235.  So  a  depositor  in  a  grain  elevator  may  have  a  property  in 
grain  in  a  certain  elevator,  although  the  keeper  is  at  liberty  to  mix  his  own  or 
other  grain  with  the  deposit  and  empty  and  refill  the  receptacle  twenty  times 
before  making  good  his  receipt  to  the  depositor  concerned." 

The  preceding  propositions  must,  of  course,  be  taken  with  the  qualifica- 
tion necessitated  by  the  Amendment  of  1910,  that  the  trustee  is  bound 
by  the  bankrupt's  title  to  be  sure  but,  if  the  property  be  in  the  custody 
of  the  bankruptcy  court,  then  he  is  bound  only  to  the  extent  a  creditor 
would  have  been  bound  had  he  levied  legal  process  thereon,  and  if  it  be 
not  in  the  custody  of  the  court  then  only  to  the  extent  a  creditor  would 
have  been  bound  thereby  had  he  held  an  execution  returned  unsatisfied. 
Thus,  as  to  attempted  warehousings. 

In  re  Nelson,  27  A.  B.  R.  272,  191  Fed.  233  (D.  C.  S.  Dak.):  "Applying  its  plain 
interpretation  to  this  section  and  amendment,  it  follows  that  an  agreement  which 
would  have  been  binding  upon  and  could  have  been  enforced  between  the  parties 
hereto  prior  to  the  Amendment  of  1910  no  longer  necessarily  binds  the  trustee. 
His  position  is  no  longer  the  same  as  that  of  the  bankrupt,  but  he  is  now  in  the 
position  of  a  creditor  holding  a  legal  or  equitable  lien,  and  in  this  case  the  con- 
ditional sale  of  this  property  and  the  writing  above  set  forth,  termed  a  'warehouse 
receipt,'  are  to  be  interpreted  exactly  as  if  the  trustee  were  a  creditor  holding 
such  lien." 

§  1147.  Bankrupt's  Contracts  of  Purchase  or  Sale,  and  His 
Mortgages. — Likewise,  the  trustee  is  bound  by  the  terms  of  the  bank- 
rupt's purchases,  sales  ^^  and  mortgages.^'*     Thus,  as  to  "sale  and  return," 

53.     See   cases   cited   in  preceding  sec-  Pa.,  affirmed  sub  nom.  Fourth  St.  Nat. 

tion,  §  1146;  also  see  In  re  Snelling,  29  Bk.  v.   Millbourne   Mills   Co.,  22  A.   B. 

A.  B.  R.  818,  202  Fed.  259  (D.  C.  Mass.),  R.   442,   172   Fed.   177   C.   C.  A.,   quoted 

wherein  the  court  held  that  the  rights  of  a  ante,  at  §  1146). 

third   party  occupying   real   estate   under  54.    See  post,   §   1229,   et   seq.     Also, 

an  oral  contract  of  purchase  were  not  af-  see  instances,  §  1146  note;  also  instance, 

fected  by  the   Amendment  of  1910,   to  conditional    sale    of    newspaper    press. 

Bankruptcy  Act,   §    47a(2).  and  subsequent  liens  thereon,  and  as  ro 

Instance,      corporation      selling      its  whether     lay     annexation     other     parts 

stock    for    a    patent    right,    the    trustee  came  under  a  chattel  mortgage.  In  re 

cannot  enforce  any  "unpaid  stock  sub-  Atlanta  Pub.  Co.,  20  A.  B.  R.  193,  160 

scription,"    for    there    is    none    unpaid.  Fed.   519   (D.   C.   Ga.) ;  and  also   In  re 

Sternbergh  v.  (Duryea)   Power  Co.,  20  Clark   Coal   &   Coke   Co.,   23   A.   B.   R. 

A.   B.    R.   625,    161   Fed.   540    (C.   C.   A.  ,373,    173    Fed.    658,    176    Fed.    955    (D. 

Pa.);  instance,  contract  of  sale  of  sea-  C.  Pa.). 

son's  output.  Mills  v.  Virginia-Carolina  Instance,   mortgage  given  to  indem- 

Ivumber  Co.,  20  A.  B.  R.  750,  164  Fed.  nify  surety  company  on  bond  given  by 

168   (C.  C.  A.  -N.  Car.).  bankrupt  as   depositor  of  school  fund. 

Instance,  In  re  Millbourne  Mills  Co.,  In  re  Silver,  31  A.  B.  R.  106,  208  Fed. 

21   A.   B.   R.   363,   162   Fed.   988    (D.    C.  797   (D.  C.  Ohio). 

2  R  B— 4 
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that  is  to  say,  a  contract  of  sale  with  right  to  return ;  ^^  likewise,  as  to 
purchases  on  approval  i^s  likewise  as  to  C.  O.  D.  sales  ;'^*  likewise,  as  to 
sales  on  payment ;  ^^  likewise,  where  the  bankrupt  had  refused  to  accept 
goods,  though  receiving  them  on  the  premises,  claiming  they  did  not  com- 
ply with  the  contract  of  purchase;  ^^  likewise,  as  to  sales  where  bill  of  lad- 
ing is  accompanied  with  draft.^^ 

Similarly,  the  trustee  is  bound  by  the  bankrupt's  acts  where  the  lessee 
of  a  steam  shovel  continued  to  pay  rent  after  the  end  of  the  year  within 
which  an  option  to  purchase  was  to  be  exercised.^**  Likewise,  as  to  "leases" 
of  personal  property,  where  not  in  fraud  of  creditors'  rights.^^  Similarly, 
where  a  draft  and  its  accompanying  bill  of  lading  have  fallen  into  different 
hands. *^  Likewise,  as  to  the  relation  between  an  "agent"  and  a  manufac- 
turer, etc.^8  Thus,  where  delivery  on  a  cash  sale  was  made  without  in- 
sistence on  the  cash,  though  ten  days  later  an  invoice  retaining  title  in  the 
vendor  was  sent,  the  court  held  a  waiver  had  been  made.^*  Thus,  as  to 
chattel  mortgages  and  other  securities  to  cover  a  floating  balance  of  in- 
debtedness ;  85  and,  as  to  the  validity  of  chattel  mortgages,^®  and,  as  to 
after-acquired  property  coming  under  a  mortgage.®'''  Also,  as  to  mort- 
gages on  real  estate  to  cover  future  advances,  and  as  to  what  advances  are 
covered  thereby  ;®8  and  similarly,  as  to  goods  on  consignment  ^^  and  as  to 


55.  Instances,  In  re  Miller  &  Brown, 
14  A.  B.  R.  439,  135  Fed.  868  (D.  C. 
Pa.);  In  re  Nicholas,  10  A.  B.  R.  291, 
133  Fed.  399  (D.  C.  N.  Y.) ;  In  re  Schin- 
dler,  19  A.  B.  R.  800,  158  Fed.  458  (D. 
C.  N.  Y.);  In  re  Landis,  18  A.  B.  R. 
483,  151  Fed.  896  (D.  C.  Pa.). 

5G.  Pridmore  v.  Puffer  Mfg.  Co.,  30 
A.  B.  R.  851,  163  Fed.  496  (C.  C.  A.  S. 
Car.).  Instance,  In  re  Paper  Co,,  17 
A.  B.  R.  131,  147  Fed.  858  (D.  C.  Pa.), 
wherein  held  that  after  delay  of  year 
too  late  to  deny  title  in  bankrupt;  in- 
stance. In  re  Kingston  Realty  Co.,  19 
A.  B.  R.  703,  157  Fed.  303  (D.  C.  N. 
Y.);  In  re  Landis,  18  A.  B.  R.  483,  151 
Fed.   896    (D.    C.   Pa.). 

56a.  Instance,  Guarantee  Title  & 
Trust  Co.  V.  First  Nat.  Bank,  26  A.  B. 
R.   85,   185   Fed.   373    (C.   C.   A.   Pa.). 

57.  In  re  Kingston  Realty  Co.,  19 
A.  B.  R.  703,  157  Fed.  303  (D.  C.  N. 
Y.);  Pridmore  v.  Puffer  Mfg.  Co.,  20 
A.  B.  R.  851,  163  Fed.  496  (C.  C.  A. 
S.   C). 

58.  In  re  Planett  Mfg.  Co.  (Schultz 
V.  Scott),  19  A.  B.  R.  729,  157  Fed. 
916  (C.  C.  A.  Ind.). 

59.  In  re  Reboulin  Fils,  21  A.  B.  R. 
296,  165  Fed.  345   (D.  C.  N.  Y.). 

60.  McEwen  v.  Totten,  31  A.  B.  R. 
336,  164  Fed.  837  (C.  C.  A.  Ga.). 

61.  Nyles  v.  Am.  Trust  &  Sav.  Bank, 
31   A.    B.    R.    535,    166    Fed.   276    (C.    C. 


A.  Ills.).  Also,  compare  post,  §  1328, 
et  seq. 

62.  In  re  Kessler  &  Co.,  31  A.  B. 
R.  583,   165   Fed.  508   (D.   C.  N.  Y.). 

63.  In  re  Sassman,  31  A.  B.  R.  893, 
167  Fed.  419  (D.  C.  Pa.);  instance,  Par- 
lett  V.  Blake,  26  A.  B.  R.  25,  188  Fed. 
200  (C.  C.  A.  Mo.). 

64.  Instance,  Guarantee  Title  & 
Trust    Co.   V.    First    Nat.    Bank,    36    A. 

B.  R.  85,  185  Fed.  373  (C.  C.  A.  Mo.). 

65.  Instance,    In   re   Williams,    9    A. 

B.  R.  731,  130  Fed.  38  (D.  C.  Ga.); 
Rode  &  Horn  v.  Phipps,  27  A.  B.  R. 
827,  195  Fed.  414  (C.  C.  A.  Tenn.). 

66.  Instance,  In  re  Foundry  &  Ma- 
chine Co.,  17  A.  B.  R.  291,  147  Fed. 
828  (D.  C.  'Wis.);  instance.  In  re  Grain- 
ger, 20  A.   B.   R.   166,   160   Fed.   69    (C. 

C.  A.  Calif.). 

67.  Instances,  In  re  Sentenne  & 
Green  Co.,  9  A.  B.  R.  648,  120  Fed. 
436  (D.  C.  N.  Y.);  In  re  Adamant 
Plaster  Co.,  14  A.  B.  R.  815,  137  Fed. 
351  (D.  C.  N.  Y.);  In  re  Dry  Dock 
Co.,  16  A.  B.  R.  325  (C.  C.  A.  N.  Y.); 
National  Bank  v.  Carbondale,  etc.,  Co., 
27  A.  B.  R.  840,  195  Fed.  180  (C.  C. 
A.  Kan.). 

68.  Hendricks  v.  'Webster,  30  A.  B. 
R.   112,  159  Fed.  937    (C.   C.  A.   N.  Y.). 

69.  In  re  Bailey,  33  A.  B.  R.  876,  176 
Fed.  638,  176  Fed.  990  (D.  C.  S.  Car.); 
York  Mfg.  Co.  V.  Brewster,  33  A.  B. 
R.  474,  1.74  Fed.  566  (C.  C.  A.  Tex.). 
Also,  see  post,  §  1338. 
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the  bankrupt's  pledges^" 

Again,  in  accordance  with  this  rule  the  vendee's  equitable  interest  in 
land  for  the  purchase  price  already  paid,  will  be  protected  where  the 
seller's  bankruptcy  prevents  the  S,eller  from  completing  the  contract  J  ^ 
And  the  validity  and  effect  of  a  deed  of  trust  securing  an  annuity  to  a 
wife,  where  a  decree  for  alimony  was  subsequently  changed  to  such  ar- 
rangement by  agreement,  although  the  parties  subsequently  remarried, 
was  decided  in  accordance  with  the  bankrupt's  rights  under  State  law; 
and  accumulated  interest  thereon  was  held  not  allowable.'''^  The  ques- 
tion as  to  whether  a  certain  transaction  amounted  to  a  "novation"  or  a 
mere  substitution,  where  the  purchaser  of  a  plant  took  up  an  old  mort- 
gage and  gave  a  new  one  covering  more  property,  was  decided  in  accord- 
ance with  the  bankrupt's  rights  under  State  lawJ^ 

Thus,  also,  as  to  whether  chattel  mortgages  are  void  for  indefiniteness 
has  been  decided  in  accordance  with  the  State  lawJ* 

And  the  bankrupt  estate  has  been  held  bound  by  the  bankrupt's  hus- 
band's signing  of  the  bankrupt's  name  to  a  conditional  sale  contract,  al- 
though the  seller  supposed  himself  to  be  dealing  with  the  husband  and 
that  the  signature  was  the  husband's  own  signature.''^ 

And  the  assumption  by  the  executive  officers  of  a  bankrupt  corporation, 
of  the  functions  of  a  board  of  directors  with  the  acquiescence  of  the 
stockholders,  has  been  held  to  bind  the  corporation  and  hence  to  bind  the 
trusteed* 

The  interest  on  mortgages  is  also  included  within  the  protection  of 
the  law;  for  the  trustee  takes  title  to  mortgaged  property  subject  to  the 
mortgage  debt  including  interest,  the  bankruptcy  adjudication  not  operat- 
ing to  cut  off  the  interestJ'^ 

Coder  v.  Arts,  18  A.  B.  R.  513,  152  Fed.  943  (C.  C.  A.  Iowa,  affirmed  in  22  A. 
B.  R.  1,  213  U.  S.  233):  "By  the  terms  of  the  note  and  mortgage  the  mort- 
gagor agreed  to  pay  interest  on  his  debt  until  it  was  paid  *  *  *.  The  covenant 
for  the  sale  and  the  application  of  the  proceeds  of  these  lands  to  the  pay- 
ment of  the  debt  and  interest  was  valid  and  binding,  and  it  ran  with  the 
land,  so  that  when  the  latter  came  into  the  hands  of  the  trustee  it  was  mort- 
gaged for  the  payment  of  the  interest  as  much  as  for  the  payment  of  the 
principal.  *  *  *  Another  rule  might  prevail  if  the  proceeds  of  the  mortgaged 
property  were  insufficient  to  pay  the  mortgaged  debt  and  its  interest  in  full 
and   the   mortgagee   was   seeking  to   collect   an   unpaid   balance   by   sharing  with 

70.  Instance,  Guarantee  Title  &  Long  v.  Gump,  16  A.  B.  R.  501  (C.  C. 
Trust    Co.    V.    First    Nat.    Bank,    26   A.       A.    Ohio). 

B.  R.  85,  185  Fed.  373  (C.  C.  A.  Mo.);  74.    Instances,  In  re  Beede,  11  A.  B. 

In   re  Automobile   Livery   Service   Co.,  R.  387,  120  Fed.  853  (D.  C.  N.  Y.) ;  Da- 

33  A.    B.   R.   799,   176   Fed.   793    (D.    C.  vis  v.  Turner,  9  A.  B.  R.  704,  130  Fed. 

Ala.):     In  re  Miller  Pure  Rye  Distill-  605  (C.  C.  A.  N.  Y.). 

ing  Co.,  33  A.  B.  R.  890,  176  Fed.  606  75.    Instance,   In  re   Burlde,   8   A.   B. 

(D.  C.  Pa.).     See  also,  ante,  §  1146.  R.  542,  116  Fed.  766  (D.  C.  Conn.;. 

71.  Instance,  In  re  Peasley,  14  A.  B.  76.  Instance,  Cunningham  v.  Germ. 
R.  496,  137  Fed.   190   (D.   C.  N.  H.).  Ins.  Bk.,  4  A.   B.  R.  367,   101   Fed.  977 

72.  Savage    v.    Savage,    15   A.    B.    R.  (C.  C.  A.  Ky.). 

599,  114  Fed.  346  (C.  C.  A,  Va.).  77.    See  also,  §§  598,  758^,  1997^1 

73.  See    ante,    §    1306J4.      Instance, 
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Other  creditors  in  the  distribution  of  the  common  property.  He  might  not  be 
entitled  then  to  recover  from  the  proceeds  of  the  common  property  interest  upon 
his  debt  to  any  later  date  than  the  unsecured  creditors  would  recover  interest 
upon  their  claims." 

So  as  to  property  held  by  the  bankrupt  and  another  person  as  tenants 
in  common.'''^     So  as  to  building  and  loan  association  mortgages.'^^ 

Certificates  of  stock  bought  and  paid  for  by  a  customer  belong  to  the 
customer  and  the  trustee  must  surrender  them.^o 

The  trustee  is  also  bound  by  federal  statutes  where  they  would  be  ap- 
plicable had  no  bankruptcy  intervened;  and  so  an  assignment  of  a  valid 
claim  against  the  United  States  Government  has  been  held  absolutely  void, 
under  U.  S.  Rev.  Stat.,  §  3477,  for  lack  of  formal  acknowledgment,  wit- 
nesses, etc.^i 

§  1147|.  Conditional  Sales. — Likewise,  the  trustee  is  bound  by  the 
bankrupt's  contracts  of  conditional  sale.^^ 

§  1147|.  Assignment  of  Book  Accounts  and  Notice  to  Debtors. — 

Successive  assignments  of  book  accounts  by  the  bankrupt  from  time  to  time, 
under  an  arrangement  whereby  the  assignee  advances  money  up  to  a  cer- 
tain percent  of  their  face  value,  the  bankrupt  continuing  to  collect  the  ac- 
counts in  his  own  name,  though  as  agent  of  the  assignee  and  accounting  to 
him  therefor,  are  effective  to  transfer  the  title  to  the  accounts  even  though 
no  notice  is  given  to  the  debtors ;  nor  is  the  arrangement  itself  fraudulent 
in  law,  where  it  is  not  actually  fraudulent  and  where  neither  party  knows 
of  the  bankrupt's  insolvency. 

Greey  v.  Dockendorff,  231  U.  S.  513,  31  A.  B.  R.  407  (affirming  103  Fed.  475)  : 
"The  case  was  referred  to  a  special  master,  who  found  that  it  did  not  appear  that 
either  the  petitioner  or  the  bankrupt  knew  that  the  latter  was  insolvent  at  the 
time  of  the  supposed  preference,  or  that  there  were  any  transfers  with  intent  to 
defraud  creditors,  and  found  for  the  petitioner.  HTs  finding  of  facts  and  con- 
clusions were  concurred  in  by  the  District  Court  and  Circuit  Court  of  Appeals 
(203  Fed.  Rep.  475,  121  C.  C.  A.  597).  But  no  sufficient  reason  is  shown  for  de- 
parting from  our  ordinary  rules,  where  the  master,  the  court  of  first  instance, 
and  the  Circuit  Court  of  Appeals  have  agreed,  and  in  the  course  of  the  hearing 
this  was  admitted.     *     +     * 

"The  trustee  relies  upon  the  general  application  of  the  lien  under  the  agree- 
ment as  constituting  a  fraud, in  law.  Whatever  effect  it  might  have  as  evidence 
must  be  laid  on  one  side  in  view  of  the  findings  below.     The  question  here  is 

78.  In  re  McConnell,  28  A.  B.  R.  A.  B.  R.  79,  159  Fed.  615  (C.  C.  A. 
659,  197  Fed.  438  (D.  C.  N.  Y.).  Tex.);    instance,    In     re    Max     Cohen, 

79.  In  re  Davis,  25  A.  B.  R.  1,  180  20  A  BR.  795,  163  Fed.  444  (D.  C. 
Fed    148  CD    C    N    Y>  N-  Y.);   Pndmore  v.  Puffer  Mfg.   Co., 

o«    T  a/"  a  wii-  k    r  30  A.  B.  R.  851,  163  Fed.  496  (C.  C.  A. 

80.  In  re  Meadows,  Williams  &  Co.,       „     n  ■   r,-„^;KiJ   Cf<.„i    r-^.  u   u    00 

'^  \  ^   S-  '"■  "2^  "^^^  b"  R  ^?U\^.  A.   bV  R.^To?\7!'lld'^°127^C°C:  A. 

^•/«'af^     ""^^  '  Ky.).      Instance,    In    re    Grainger,    20 

^«°-  ^^*-'-  m  ^  A.    B.    R.    166,    160   Fed.    69    (C.    C.   A. 

81.  Guarantee  Title  &  Trust  Co.  v.  Calif.),  though  here  the  court's  order 
First  Nat.  Bank,  26  A.  B.  R.  85,  185  gf  payment  of  remaining  price  held 
Fed.  373  (C.  C.  A.  Mo.).  unauthorized.     Also,  see  post,  §§  1228, 

82.  National    Bank    v.    Williams,   20  1241,   1242,  1244,   1263,   1878. 
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whether  successive  assignments  of  accounts  by  way  of  security,  in  pursuance  of 
a  contract  under  which  advances  were  made  to  enable  the  assignor  to  get  the 
goods  on  the  faith  of  the  undertaking  that  the  accounts  should  be  assigned,  were 
bad  because  the  contract  embraced  all  accounts,  although  neither  party  contem- 
plated any  fraud.  The  rule  of  the  English  statutes  as  to  reputed  ownership  may 
extend  to  debts  growing  due  to  the  bankrupt  in  the  course  of  his  business,  but 
we  have  no  such  statute.  The  advances  were  the  means  by  which  the  bankrupt 
got  the  ownership  of  the  goods.  The  contract  of  itself  would  operate  as  a  con- 
veyance as  soon  as  the  rights  to  which  it  applied  were  acquired.  Field  v.  New 
York,  6  N.  Y.  179.  We  do  not  see  why  in  the  interval  between  the  acquisition  of 
the  goods  and  the  specific  assignment  of  accounts  the  right  of  general  creditors 
without  lien  should  intervene  to  defeat  a  security  given  in  good  faith  when,  but 
for  the  promise  of  it,  the  property  never  would  have  come  into  the  bankrupt's 
hands.  There  may  have  been  a  moment  when  the  goods  could  have  been  attached, 
or  when,  if  insolvency  had  been  made  known,  as  in  National  City  Bank  v.  Hotch- 
kiss  (U.  S.  Sup.  Ct.),  31  Am.  B.  R.  291,  it  would  have  been  too  late  to  make  the 
promised  lien  good.  But  in  this  case  the  lien  was  acquired  before  any  knowledge 
of  insolvency  and  before  any  attachment  intervened.  See  Jaquith  v.  Alden,  189 
U.  S.  78,  9  Am.  B.  R.  773;  Coder  v.  Arts,  313  U.  S.  223,  23  Am.  B.  R.  1;  Van  Ider- 
stine  V.  Nat.  Discount  Co.,  237  U.  S.  575,  583,  29  Am.  B.  R.  478.  It  is 
objected  that  this  lien  was  secret.  But  notice  to  the  debtors  was  not  necessary 
to  the  validity  of  the  assignment  as  against  creditors  (Williams  v.  Ingersoll, 
89  N.  Y.  508,  532),  and  merely  keeping  silence  to  the  latter,  whether  known 
or  unknown,  created  no  estoppel.  Wiser  v.  Lawler,  189  U.  S.  260,  270;  Acker- 
man  V.  True,  175  N.  Y.  353,  363.  There  was  no  active  concealment  and  no  attempt 
to  mislead  any  one  interested  to  know  the  truth. 

"We  content  ourselves  with  this  very  general  answer  to  an  argument  that 
dealt  with  many  details  that  we  have  not  mentioned,  because  those  details  were 
material  only  to  a  reconsideration  of  the  findings  of  fact.  Prpbably  a  hope  of  se-' 
curing  such  a  reconsideration  was  one  of  the  inducements  towards  bringing  the 
case  here." 

The  Supreme  Court  of  the  United  States  in  the  case  of  Greey  v.  Docken- 
dorff  above  quoted  indicates  strongly,  however,  that  such  an  arrangement 
might  well  be  found  to  be  fraudulent  in  fact,  though  not  fraudulent  as  mat- 
ter of  law;  and  it  cannot  be  doubted  that,  if  the  arrangement  for  the  ad- 
vance is  made  on  the  express  understanding  that  it  shall  be  kept  secret  and 
that  notice  shall  not  be  given  to  the  debtors  who  owe  the  accounts,  it  is 
such  activity  as  would  warrant  a  conclusion  of  actual  fraud. 

The  English  doctrine  of  "Reputed  Ownership"  makes  the  failure  to  give 
notice  to  the  debtors,  where  accounts  receivable  are  assigned  by  way  of 
security,  equivalent  to  a  failure  to  deliver  tangible  chattels  to  a  pledgee  or 
mortgagee  thereof,  whose  rights  as  against  levying  creditors,  as  well  as 
against  bona  fide  purchasers  or  encumbrancers  would  be  forfeited  unless 
the  instrument  of  transfer  were  recorded,  where  possession  is  not  actually 
changed  and  the  former  owner  is  left  the  ostensible  owner.  But  such 
is  not  the  rule  in  the  United  States,  where  the  recording  acts,  relative  to 
transfers  of  personal  property,  have  been  held  not  to  apply  l:o  choses  in 
action  but  only  to  tangible  property. 

A  verbal  assignment  of  -book  accounts  where  there  is  no  manual  delivery 


978 


REMINGTON  ON  BANKRUPTCY. 


§    1149 


of  any  kind,  has  been  sustained  in  bankruptcy.^^a  jjj  accordance  with  the 
rule,  notice  to  debtors  whose  debts  on  book  accounts  have  been  assigned 
by  the  bankrupt  as  collateral  security  has  been  held  not  essential  to  the 
validity  of  the  assignment. ^^'^ 

On  the  other  hand,  it  has  been  held  that  the  assignment  of  a  debt  re- 
quires for  its  validity  as  to  third  parties  notice  to  the  debtor,  but  not  ac- 
ceptance by  him.s^"' 

A  verbal  assignment  by  way  of  mortgage  or  pledge  of  book  accounts  to 
be  after  acquired,  as  security  for  present  endorsement  by  relatives  has  been 
upheld  in  accordance  with  the  rights  of  the  parties  under  state  law.*^'^ 

But,  at  any  rate,  mere  notices  at  the  bottom  of  invoices  authorizing  re- 
mittances to  be  made  to  third  parties  have  been  held  not  to  be  assignments 
of  accounts  to  such  parties. ^^^ 

§  1148.  Bankrupt's  Assumption  of  Mortgage  or  Other  Obliga- 
tion.— The  trustee  is  bound  by  the  bankrupt's  assumption  of  mortgages,^^ 
or  other  obligations.®* 

§  1149.  Estoppels   against   Bankrupt,    Good   against   Trustee. — 

Estoppels  good  against  the  bankrupt  and  not  invalid  against  levying  cred- 
itors had  there  been  no  bankruptcy,  are  good  against  the  trustee. ^^ 


82a.    In  re  Macauley,  18  A.  B.  R.  459, 

158  Fed.  332   (D.   C.  Mich.). 

82b.  Young  v.  Upson,  8  A.  B.  R.  377, 
115    Fed.    192    (D.   C.   N.   Y.). 

82c.  In  re  Wilson,  23  A.  B.  R.  814 
(D.   C.  Hawaii). 

82d.  Instance,  Union  Trust  Co.  v. 
Bulkelev,  18  A.  B.  R.  35,  150  Fed.  510 
(C.  C.  A.  Mich.). 

82e.  Ryttenberg  v.  Schaefer,  11  A. 
B.  R.  653,  131  Fed.  313  (D.  C.  N.  Y.). 

83.  Instance,  chattel  mortgage  as- 
sumed by  bankrupt,  trustee  may  not 
question  validity;  In  re  Standard  Laun- 
dry Co.,  8  A.  B.  R.  538,  116  Fed.  476 
(C.  C.  A.  Calif.,  affirming  7  A.  B.  R. 
254) ;  instance,  In  re  Beavor  Knitting 
Mills,  18  A.  B.  R.  528,  154  Fed.  320 
(C.  C.  A.  N.  Y.);  In  re  Fire  Proof  Door 
&  Trim   Co.,  21  A.   B.   R.  714,   168   Fed. 

159  (D.  C.  N.  Y.). 

84.  Instance,  held  no  assumption.  In 
re  Baumblatt,  18  A.  B.  R.  496,  153  Fed. 
485   (D.   C.  Pa.). 

85.  In  re  Naylor  Mfg.  Co.,  14  A. 
B.  R.  284,  135  Fed.  206  (D.  C.  Pa.). 
Instance,  estoppel  to  deny  authority  of 
president  to  bind  bankrupt  corporation 
by  lease  of  machinery  purchased  by 
his  authority.  Canning  Machinery  Co. 
V  Fuller,  20  A.  B.  R.  157,  158  Fed.  588 
(C.  C.  A.  Ala.).  Vendee  of  cash  regis- 
ter under  conditional  sale  selling  to  an- 
other, his  levy  is  not  eflfective  to  avoid 
contract  afterwards.     In  re  Greek  Mfg. 


Co.,  21  A.  B.  R.  714,  164  Fed.  211  (D. 
C.  Pa.);  Pyle  v.  Texas,  etc.,  Co.,  27 
A.  B.  R.  225,  192  Fed.  725  (D.  C.  La.); 
Aldine  Trust  Co.  v.  Smith,  25  A.  B.  R. 
608,  182  Fed.  449   (C.  C.  A.  Pa.). 

Instance,  In  re  Automobile  Livery 
Service  Co.,  23  A.  B.  R.  899,  176  Fed. 
792  (D.  C.  Ala.),  wherein  the  court 
held  that  the  trustee,  succeeding  to  the 
bankrupt's  title,  was  estopped  from 
urging  the  original  lack  of  authority 
on  the  part  of  the  corporate  officers 
to  make  the  pledge,  by  retention  of  the 
consideration   received  therefrom. 

But  compare,  apparently  contra,  In 
re  Laundry  Co.,  23  A.  B.  R.  859,  176 
Fed.  740  (D.  C.  N.  Y.),  wherein  the 
court  held  that  the  renewal  of  a  chat- 
tel mortgage  given  by  a  corporation 
for  borrowed  money,  where  the  assent 
of  two-thirds  of  "the  stockholders  had 
not  been  obtained  as  required  under 
the  New  York  statute,  was  invalid  as 
against  the  trustee,  though  the  bank- 
rupt  itself  would  have   been   estopped. 

Notes,  Secured  by  Accounts,  in  Turn 
Transferred  as  Collateral  by  Holder, 
under  Representation. — Instance,  bank- 
ing firm's  trustee  in  bankruptcy  es- 
topped from  claiming  that  proceeds  of 
accounts  pledged  with  it  by  a  bank- 
rupt merchant  should  be  paid  to  the 
banking  firm's  trustee  rather  than  to 
banks  to  which  the  banking  firm  had 
transferred  the  merchant's  notes  under 
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§  1149^.  Right  of  Subrogation. — The  right  of  subrogation,  in  ac- 
cordance with  the  ordinary  rules  of  equity,  is  unimpaired. ^^ 

Thus,  the  trustee  takes  the  property  subject  to  the  right  of  subrogation 
of  one  paying  off  liens  thereon,  where  such  right  of  subrogation  would 
have  existed  against  the  bankrupt.^^^  Again,  he  takes  it  subject  to  the 
rights  of  the  bankrupt's  children,  who  had  surrendered  to  their  father  hfe 
insurance  policies  for  specific  purposes,  to  subrogation  to  certain  mortgages 
paid  off  through  misuse  of  the  policies.*"^" 

§  1150.  Specific  Contractual  Rights  and  Equitable  Liens. — Spe- 
cific contractual  rights  (where  recording  is  not  necessary)  and  equitable 
liens  and  assignments  created  by  the  bankrupt  are  binding  on  the  trustee,*^ 
if  binding  on  the  bankrupt  by  Sfate  law  and  not  void  as  in  fraud  of  cred- 
itor's rights  ^'^^  nor  in  contravention  of  the  Bankruptcy  Act.^'^'' 

Thus,  where  an  owner  had  a  right  by  specific  contract  tg  use  material 
left  on  the  premises  by  a  building  contractor,  it  was  held  that  title  to  the 
material  did  not  pass  to  the  trustee.*^  Again,  an  equitable  lien  on  prop- 
erty already  pledged  (or  already  subject  to  an  equitable  lien  by  contract) 
and  in  a  third  person's  hands,  was  held  valid  without  delivery  to  the  equita- 
ble lienors,  the  trustee's  rights  being  held  to  be  those  of  the  bankrupt  under 
State  law.8» 

Again,  where  a  contract  to  furnish  certain  articles  provides  that,  until 
sold,  or  paid  for  in  cash,  they  should  remain  the  seller's  property,  and, 
when  sold,  all  proceeds  of  the  sale,  including  cash,  notes,  etc.,  should  be 
kept  separate  as  a  trust  fund  and  be  turned  over  to  the  sellef  as  collateral 
security,  the  seller's  rights  are  unimpaired  by  the  bankruptcy.^" 

the   representation'  that   they   were   se-  pecially   §    12321^;    In   re    Liberty    Silk 

cured   by   the   accounts.      In   re    Milne,  Co.,  18  A.  B.  R.  582,  152  Fed    844   (D 

26  A.  B.  R.  10,  185  Fed.  244  (C.  C.  A.  C.    N.    Y.).     In    re     Bellevue     Pipe    & 

N.  Y.).  '  'F'd'y  Co.,  22  A.  B.  R.  97,  16  Ohio  Dec. 

86.  In  re  Bruce,  19  A.   B.  R.  770,  158  247    (Ref.    Ohio). 

Fed.  123  (D.  C.  N.  Y.);  In  re  Automo-  Equitable    Lien    Defined.— See    post, 

bile     Livery     Service     Co.,     23     A.    B.  §  1878;  also,  see  In  re  Max  Goldman, 

R.   799,    176    Fed.    793     (D.     C.    Ala.);  33  A.  B.  R.  497,  174  Fed.  579  (CCA 

In  re  MacDougall,  23  A.  B.  R.  763,  175  Ohio);   In  re  Wilson,  33  A    B    R    814 

Fed.  400  (D.  C.  N.  Y.).    Also,  see  post,  (D.   C.  Hawaii). 

§  3278,  et  seq.  87a.    Same    subject     discussed     under 

86a.  In  re  Automobile  Livery  Service  "Trustee's     Rights     as     Successor      to 

Co.,  33  A.  B.  R.  799,  176  Fed.  792   (D.  Creditors,"  post,  §  1222^,  where  fraud 

C.   Ala.).  involved. 

86b.   In   re   MacDougall,  33  A.   B.   R.  87b.    Same    subject    discussed  where 

762,  175  Fed.  400  (D.  C.  N.  Y.).  fraud     not     necessarily     involved     but 

87.  In  re  Forse,  35  A.  B.  R.  843,  levying  creditor  exists,  post,  §  1353J4. 
183  Fed.  313  (D.  C.  N.  Y.) ;  In  re  De  88.  Duplan  Silk  Co.  v.  Spencer,  8 
Long  Fur.  Co.,  26  A.  B.  R.  469,  188  A.  B.  R.  367,  115  Fed.  689  (C.  C.  A. 
Fed.  686  (D.  C.  Pa.);  In  re  M.  E.  Dunn  Penn.,  reversing  7  A.   B.  R.   563). 

&   Co.,   28   A.   B.   R.   137,   193   Fed.   212  89.  McDonald    v.    Daskam,    8    A.    B. 

<D.  C.  Ark.);  Sexton  v.  Kessler  &  Co.,  R.  ,543,  116  Fed.  376  (C.  C.  A.  Wis.,  af- 

28  A.   B.  R.  85,  328  U.   S.  634   (set  out  firming   In   re   Veneer   &   Panel   Co.,   6 

at  §  1146).     Instance,  no  equitable  lien  A.  B.  R.  275);  Bank  v.  Rome  Iron  Co., 

proved:     Ryttenberg  v.   Schefer,  11   A.  4   A.    B.    R.    441,   102    Fed.    755    (U.    S. 

B.    R.    652,    131    Fed.    313    (D.    C.    N.  C.   C). 

Y.).     But  are  void  if  in  fraud  of  cred-  90.  In  re  McGehee,  21  A.  B.  R.  656, 

itor's   rights,   see     §§    1209    et    seq.     es-  166  Fed.  928   (D.  C.  Ga.). 
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Likewise,  as  to  equitable  assignments  of  insurance  policies :  the  trustee 
stands  in  the  bankrupt's  shoes.  Thus,  an  agreement  made  at  the  time  of 
commencing  a  line  of  credit,  to  procure  and  assign  to  the  creditor  policies 
of  fire  insurance  covering  the  goods  to  be  purchased  therewith,  operates  as 
an  equitable  assignment  and  is  valid  in  bankruptcy.^i  Likewise,  an  oral 
agreement  to  insure  for  the  benefit  of  a  mortgagee  will  operate  as  an  equi- 
table lien  upon  the  proceeds  of  a  fire  insurance  policy  taken  out  by  the  mort- 
gagor in  his  own  name ;  ^~  but  not  as  an  equitable  lien  upon  the  proceeds  of 
a  policy  taken  out  by  the  grantee  of  the  equity  of  redemption.^^ 

It  has  been  held  that  an  equitable  assignment  of  a  part  of  a  fund  will 
not  operate  as  against  a  trustee  or  receiver  in  bankruptcy,  unless  the  debtor 
or  fundholder  has  notice  of  it.^*  And -the  validity  of  an  assignment  of 
future  earned  wages  has  been  decided  (at  any  rate  as  to  wages  earned  be- 
fore bankruptcy,  where  such  assignment  is  not  void  as  a  preference)  in 
accordance  with  general  law.^^ 

Thus,  equitable  liens  upon  standing  timber,  created  by  verbal  agreement 
before  the  four  months  period,  have  been  held  valid  as  against  the  trustee, 
the  bankrupt's  potential  interest  in  the  logs  and  timber  being  held  suffi- 
cient.^^ 

Again,  where  a  mining  company  was  under  contract  to  supply  a  railway 
company  with  coal,  but  became  embarrassed,  and  the  railway  company 
thereupon  advanced  it  money  to  meet  its  pay  roll  on  the  oral  agreement 
that  such  money  should  be  advance  payment  for  the  coal,  an  equitable 
pledge  was  thereby  created  of  the  unmined  coal  which  the  Supreme  Court 
upheld  in  bankruptcy. 

Hurley  v.  Atchison  Ry.  Co.,  22  A.  B.  R.  17,  313  U.  S.  126:  "Equity  looks  at  the 
substance,  and  not  at  the  form.  That  the  coal  for  which  this  money  was  advanced 
was  not  yet  mined,  but  remained  in  the  ground  to  be  mined  and  delivered  from 
day  to  day,  as  required,  does  not  change  the  transaction  into  one  of  an  ordinary 
independent  loan  on  the  credit  of  the  coal  company  or  upon  express  mortgage 
security.  It  implies  a  purpose  that  the  coal,  as  mined,  should  be  delivered,  and  is, 
from  an  equitable  standpoint,  to  be  considered  as  a  pledge  of  the  unmined  coal  to 
the  extent  of  the  advancement.  The  equitable  rights  of  the  parties  were  not 
changed  by  the  commencement  of  bankruptcy  proceedings.  All  obligations  of 
a  legal  and  equitable  nature  remained  undisturbed  thereby.  If  there  had  been 
no  bankruptcy  proceedings,  the  coal  as  mined  was,  according  to  the  understand- 
ing of  the  parties,  to  be  delivered  as  already  paid  for  by  the  advancement." 

So,  also,  the  rights  of  the  trustee,  where  a  seller  claims  under  contract 

91.  Wilder  v.  Watts,  15  A.  B.  R.  57,  94.  In  re  The  Leader,  26  A.  B.  R. 
138  Fed.  43S  (D.  C.  S.  C);  In  re  668,  190  Fed.  624  (D.  C.  Ark.). 
Grandy  &  Son,  17  A.  B.  R.  206  (D.  C.  95.  Mallin  v.  Wenham,  13  A.  B.  R. 
S.  C);  McDonald  v.  Daskam,  8  A.  B.  210,  209  Ills.  253.  Compare,  In  re 
R.  543,  116  Fed.  276  (C.  C.  A.  Wis.).  West,  11  A.  B.  R.  783,  128  Fed.  205 
Also,  see  post,  §§  1253,  1370.  (D.  C.  Oregon).     See  ante,  §  451;  post, 

92.  Hanson   v.    Blake    &    Co.,   19     A.       §  2662. 

B.  R.  325,  150  Fed.  342  (D.  C.  Me.).  96.    Mercantile  &  Stock  Co.  v.  Gallo- 

93.  Hanson  v.  Blake  &  Co.,  19  A.  way,  19  A.  B.  R.  244,  156  Fed.  504  (D. 
B.   R.   325,   150   Fed.    342    (D.   C.   Me.).       C.   Ore.). 

Also,  see  post,  §§  1353,  1370. 
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a  lien  oil  timber  not  yet  cut,  have  been  decided  in  accordance  with  the 
rights  of  the  bankrupt  under  State  law.^'' 

And,  similarly,  where  a  bona  fide  contract  of  purchase  of  a  lumber  mill's 
entire  output  is  in  existence,  on  which  moneys  have  been  advanced  to  the 
seller,  the  delivery  of  lumber  thereunder,  though  on  the  eve  of  the  seller's 
hankruptcy,  is  valid. '•^ 

Likewise,  a  contract  providing  that  lumber  as  manufactured  was  to  be 
"applied  upon  the  contract,"  has  been  held  to  give  rise  to  an  equitable  lien 
upon  the  lumber  afterwards  manufactured. ^^ 

A  bona  fide  pledgee  of  stock  standing  in  the  bankrupt's  name,  will  be 
protected  though  the  stock  was  originally  subscribed  for  the  bankrupt's 
father  who  afterwards  died  before  completing  payment,  the  bankrupt  com- 
pleting payment  with  his  own  funds  and  taking  the  stock  in  his  own  name, 
though  executor  of  his  father's  estate. ^ 

Likewise,  in  accordance  with  the  rule,  a  draft  drawn  by  a  landlord  on 
his  agent  for  future  rents  to  be  collected  and  discounted  at  bank,  has  been 
held  to  operate  as  an  equitable  assignment  of  the  rents  as  they  later  ac- 
crued and  to  be  good  against  the  landlord's  trustee  in  bankruptcy. ^ 

Similarly,  the  trustee's  right  to  the  proceeds  of  the  sale  of  the  bank- 
rupt's seat  in  a  stock  exchange  is  subject  to  the  lien  of  creditor  members, 
under  the  rules  of  the  excftange.* 

A  building  contract  stipulating  against  liens  and  duly  recorded  has  been 
held,  in  accordance  with  the  state  law,  to  bar  liens  in  Pennsylvania.^  And, 
in  accordance  with  general  law,  where  an  agreement  for  a  contemporane- 
ous mortgage  has  been  disregarded  and  goods  commingled,  the  seller  has 
been  held  to  have  a  lien  on  the  entire  mass  for  the  purchase  price.® 

A  six  months'  delay  in  carrying  out  an  agreement,  made  contemporane- 
ously with  delivery,  to  give  later  a  lease  or  conditional  sales  contract,  has 
been  held  not  to  invalidate  the  lease  or  contract  when  executed.'''  And 
the  wife's  right  to  the  proceeds  of  corporate  stock  held  as  security,  where 
by  State  law  she  is  incapacitated  to  contract,  has  been  decided  in  accordance 
with  State  law.® 

Similarly,  liens  created  by  an  agreement  to  secure  "by  the  goods  them- 
selves" have  been  upheld. ^^    And  an  equitable  lien  before  four  months  has 

97.  Instance,  In  re  Muncie  Pulp  Co.,  5.  Ludowici  Tile  Roofing  Co.  v.  Penn. 
18   A.    B.    R.    60,    151    Fed.   732    (C.    C.       Inst.,  8  A.  B.  R.  739   (D.  C.  Penn.). 
A.    N.   Y.).  6.    In  re  Hennis,  17  A.  B.  R.  889  (Ref. 

98.  Mills     V.    Virginia    &     Carolina       N.   Car.). 

Lumber  Co.,  30  A.  B.  R.  750,  164  Fed.  7.    In  re   Hutchins,  24  A.   B.   R.   647, 

168   (C.  C.  A.  N.  Car.).  179  Fed.  864   (D.  C.  N.  Y.). 

99.  Gage  Lumber  Co.  v.  McEldowney,  8.     Tucker    v.    Curtin,    17    A.    B.    R. 
30  A.   B.   R.   251,   307   Fed.   255    (D.    C.  354,  148  Fed.  929   (C.  C.  A.  Mass.). 
Ky.),  quoted  at  §  1373.  11.  In  re  Louis  Levin,  21  A.  B.  R.  665, 

1.  In  re  McCord,  33  A.  B.  R.  164,  173  Fed.  119  (D.  C.  N.  Y.) ;  to  same 
174  Fed.  830  (C.  C.  A.  N.  Y.).  effect,  'WoGd  Co.  v.  Eubanks,  33  A.  B. 

2.  In  re  Oliver,  12  A.  B.  R.  694  (D.  R.  307,  169  Fed.  929  (C.  C.  A.  N.  C), 
C.  Tex.).  wherein   the   court   held   that   a   provi- 

4.  In  re  Gregory,  23  A.  B.  R.  370,  sion  in  a  contract,  under  which  certain 
174  Fed.  639  (C.  C.  A.  N.  Y.).  machinery   and  'implements   were   sold 
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been  held  created,  though  delivery  was  not  made  until  within  four 
months. 1^ 

Where  equitable  assignments  have  been  made  by  bankrupts  of  parts 
of  funds  due  them  as  contractors  from  owners,  the  rights  of  the  trustee 
have  been  decided  in  bankruptcy  in  accordance  with  the  State  law.^^  But 
a  mere  promise  by  a  government  contractor,  made  before  the  four  months 
period,  to  pay  a  subcontractor  with  the  money  expected  from  the  govern- 
ment on  an  estimate,  will  not  constitute  an  "equitable  assignment"  of  the 
money. 1*  And  in  accordance  with  the  main  proposition,  it  has  been  held, 
that,  where  a  bank  has  refused  payment  of  the  check  of  the  bankrupt  be- 
cause of  rumors  of  his  failure,  the  holder  has  no  right  to  the  deposit  but 
that  the  deposit  should  be  ordered  paid  over  to  the  trustee. ^^ 

But  the  reservation  of  secret  charges  or  liens  upon  property  are  not 
to  be  upheld  as  "equitable  liens"  to  which  the  property  is  to  be  con- 
sidered subject  in  the  hands  of  the  trustee,  where  they  amount  to  a  fraud 
upon  the  law.^'^  And  the  essentials  of  an  equitable  lien  must  exist,  else  it 
will  not  be  sustained  as  such  ;i'^*  thus,  where  a  vendor's  lien  is  claimed  the 
essentials  of  such  a  lien  must  exist. ^'^'^ 

An  equitable  assignment  has  been  defined  to  be  any  writing  or  act  which 
shows  an  intention  to  transfer  the  specific  funds  in  the  hands  of  another, 
die  same  being  completed  when  notice  is  given  to  the  fund  holder.^^ 

An  equitable  assignment  of  a  bankrupt  legatee's  interest  in  his  ancestor'? 
estate,  not  yet  actually  paid  over,  is  not  created  by  the  mere  written  agree- 
ment of  a  prior  assignee  thereof  to  pay  to  another  creditor  any  surplus 
over  and  above  his  own  debt  and  other  ppior  liens  and  costs  and  ex- 
penses. 

In  re  Ballantine  [Clase  v.  Worth],  26  A.  B.  R.  275,  186  Fed.  91  (C.  C.  A.  Pa.): 
"The  case  differs  therefore  from  the  cases  to  which  we  have  been  referred  in 
which    appropriations    out   of   expectancies   which    have    subsequently    come    into 

to  a  bankrupt,  that  ''all  goods  on  hand,  105    Fed.    587    (D.    C.    Penn.);    Paving 

and  the  proceeds  of  all  sales  of  goods  contract,   In  re   Cramond,   17   A.   B.   R. 

received   under   this   contract,   whether  33    (D.   C.   N.  Y.). 

such      proceeds     of     sales     consist     of  14.   In   Smedley  v.   Cpeckman,   19   A. 

notes,  cash  or  book  accounts,  the  party  B.  R.  694,  157  Fed.  815   (C.  C.  A.  Pa.), 

of  the   second   part  agrees   to  hold   as  15.  In  re  Grive,  18  A.  B.  R.  202,  151 

collateral  security  in  trust  and  for  the  Fed.    711     (D.    C.    Conn.).      However, 

benefit   of  the   party   of   the   first   part,  compare,  post,  §  1681. 

until     all     obligations     hereunder      due  17.   :„  re  Liberty  Silk  Co.,  18  A.   B. 

party  of  the  first  part  from  the  party  r     z6Z,    152   Fed.    844    (D.    C.    N.    Y.), 

of  the   second  part  are  paid  in   cash,"  quoted   at   §   1222J4 

constituted  a  trust,  valid  as  against  the  ^^^   Compare  post,  §§  1222/2,  I2531/3; 

bankrupts   trustee,   and   was    neither  a  ^j^^   ^^^    p^^^^j^   Sj_    j^^^    ^{_    ^_   j^fji_ 

mortgage  nor  a  contract  of  conditional  ^^^^^.^^   j^jj)   ^^       ^^  ^    g    j^_  ^^      ^^^ 

sale,    and   under   the   law   of   the    State  p^^    ^„    ^c.   C.  A.   Pa.);    compare.   In 

was  not  required  to  be  registered.  ^^   Southern   Textile   Co.,   23   A.   B.   R. 

12.  Godwin    V.    Murchison     National  .„^    ,-.   -c-   j    .„„   (t\    r    ta    v^ 
Bank,  22  A.  B.  R.  703,  145  N.  Car.  320.  ^  ,'/-^,  ^^"^  ^J:\  ^^-  h  ,    '  J-*^ 

13.  Building  contract,  Ludowici  Tile  ^  17b.  In  re  Teter,  23  A.  B.  R.  323, 
Roofing  Co.  V.  Penn  Inst,  8  A.   B.  R.  1^3  Fed.  798  (D.  C.  W.  Va.). 

739    (D.    C.   Penn.) ;    Building  contract,  18.    In  re  Wilson,  23  A.  B.  R.  814  (D. 

In  re  Hanna  &  Kirk,.  5  A.  B.  R._127,       C.  Hawaii). 
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existence  have  been  upheld  as  equitable  assignments.  Here  Ballantine  had  a 
vested  life  interest  in  the  two  estates  over  and  above  all  that  had  been  assigned 
by  him  to  the  finance  company  and  others.  He  assigned  no  part  of  that  re- 
maining interest  to  the  appellees.  He  simply  authorized  the  finance  company, 
if  at  any  future  time  it  should  receive  money  on  his  account  in  excess  of  what 
he  owed  to  it  and  certain  other  parties,  to  pay  out  of  that  excess  the  claims  of 
appellees.'' 

An  assignment  of  a  subcontract  for  furnishing  and  setting  tile  for  build- 
ings, as  collateral  security  for  borrowed  money,  has  been  held  not  to  pass 
title  to  the  tile  itself,  the  wording  of  the  contract  being  insufficient.^o 

Similarly,  patented  articles  left  with  the  bankrupt  to  be  sold  under  li- 
cense— the  trustee  is  bound  by  the  terms  of  the  license.^i 

That  a  wife's  delivery  of  money  to  her  husband  is  presumptively  a  gif-: 
has  been  decided  in  accordance  with  State  law;  likewise,  whether  suffi- 
cient proof  exists  to  establish  a  resulting  trust  in  favor  of  a  wife  in  lands 
bought  in  her  husband's  name,  has  been  decided  in  accordance  with  gen- 
eral rules  of  law. 2* 

So  as  to  the  assignment  of  contracts  entered  into  with  a  municipality 
for  paving.-" 

In  one  case  where  notes  had  been  given  by  a  merchant  from  time  to 
time  to  a  banking  firm  for  money  which  the  banking  firm  used  in  paying 
the  inerchant's  debts,  taking  the  accounts  of  the  merchant's  customers  as 
security  and  afterwards  the  banking  firm  in  turn  itself  pledged  the  notes  • 
with  a  bank  under  the  representation  that  they  were  secured  by  good  ac- 
counts and  merchandise,  it  was  held,  upon  the  ultimate  bankruptcy  of 
both  the  merchant  and  the  banking  firm,  that  the  latter's  trustee  was  not 
entitled  to  the  proceeds  of  the  merchant's  account  for  the  banking  firm's 
own  creditors,  but  at  best  merely  to  hold  as  a  trustee  in  equity,  for  the 
benefit  of  the  banks. ^'^ 

A  bank's  ownership  will  be  protected  where  it  accepts  and  pays  drafts 
for  the  purchase  price  of  goods  imported  and  receives  bills  of  lading  which 
it  then  exchanges  for  trust  receipts  of  the  purchaser  who  agrees  therein 
to  hold  the  goods  as  security  for  the  advances  or  to  sell  them  and  apply 
the  proceeds  on  the  bank's  claim,  the  bank  reserving  the  right  at  any  time 
to  cancel  the  trust  and  take  possession  of  the  goods. ^''' 

In  re  Cattus,  26  A.  B.  R.  348,  183  Fed.  733  (C.  C.  A.  N.  Y.) :  "The  course  of 
dealing  between  the  bank  and  the  bankrupt  is  according  to  commercial  usage 
of  long  standing,  under  which  by  a  loan  of  credit  a  vast  amount  of  business  is 
rapidly  and  safely  done.  The  particular  steps  of  the  method  followed  are  not 
always  the  same,  but  the  substantial  feature  which  makes  the  banker  the  owner 
of  the  goods  until  the  purchase  price  of  them  advanced  by  him  is  paid  is  always 

20.  In  re  Wilson  &  Co.,  23  A.  B.  R.       233,  173  Fed.  798). 

907,  176  Fed.  652  (D.  C.  Pa.).  85.   In  re   Interstate   Pav.   Co.,   38  A. 

21.  In  re  Spitzel  &  Co.,  31  A.  B.  R.  B.  R.  573,  197  Fed.  370  (D.  C.  N.  Y.). 
739,  168  Fed.  156  (D.  C.  N.  Y.).  26.   In  re  Milne,  26  A.   B.   R.   10,  185 

84.   Teter  v.   Visquesney,   trustee,   24       Fed.  344  (C.  C.  A.  N.  Y.). 
A   B    R   343,  179  Fed.  655  (C.  C.  A.  W.  27.   In   re   Coe,   36  A.   B.   R.   353,   183 

Va.,  affirming  In  re  Teter,  23  A.  B.  R.       Fed.  745   (C.  C.  A.  N.  -Y.). 
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present.  One  common  method,  which  seems  to  have  been  adopted  in  this  case,  is 
as  follows:  A  merchant  who  wishes  to  import  goods  for  which  he  has  not 
funds  to  pay  obtains  credit  from  a  bank  to  a  fixed  amount,  against  which  he 
draws  for  the  price  of  the  goods  to  the  order  of  the  vendor  or  the  vendor  draws 
for  the  price  to  his  own  order.  The  draft  with  bill  of  lading  indorsed  in  blank 
or  to  the  order  of  the  bank  is  forwarded  by  the  vendor  to  the  banker  for  ac- 
ceptance. The  banker  accepts  the  draft  payable  in  one,  two,  three,  or  four 
months,  as  the  case  may  be,  forwards  the  bill  of  lading  indorsed  in  blank  to 
his  agent  in  New  York,  who  delivers  the  same  to  the  importer  against  a  receipt 
called  a  trust  receipt,  whereby  he  agrees  to  sell  the  goods  for  account  of  the 
banker,  to  pay  him  the  proceeds  and  so  put  him  in  funds  to  take  up  the  accept- 
ance at  maturity.  *  *  *  The  purpose  of  the  parties,  describe  the  trust  re- 
ceipt as  you  will,  was  to  keep  the  title  to  the  goods  in  the  bankers  until  their 
acceptances  for  the  price  of  the  goods  were  paid.  The  courts,  without  always 
defining  exactly  what  the  relation  between  the  parties  is  or  always  defining  it 
in  the  same  way,  still  are  astute  to  protect  the  rights  of  the  banker  in  such 
case.  *  *  *  Jt  would  be  most  inequitable  that  the  bankrupt  or  his  trustee 
should  escape  from  the  performance  of  this  obligation  for  the  benefit  of  any 
one  except  a  bona  fide  purchaser  for  value  or  creditors  protected  by  statute." 

Thus,  the  trustee  is  bound  by  the  bankrupt's  previous  transfer  of  all 
his  property  to  another  person  to  sell  and  apply  upon  the  claims  of  all 
creditors  except  certain  ones  named ;  ^^  that  is  to  say,  of  course,  unless 
such  transfer  be  invalid  for  fraud  or  as  being  an  assignment  for  the 
benefit  of  creditors  within  four  months  of  the  bankruptcy. 

It  has  been  held  that  a  third  party  in  possession  of  real  estate  under  claim 
of  equitable  right  thereto  by  virtue  of  an  oral  contract  is  not  affected  by 
the  Amendment  of  1910  to  Bankruptcy  Act,  §  47  (a)   (2).28^ 

§  1150-J.  Oral  Modifications  of  Written  Contracts  Unknown  to 
Trustee. — The  trustee,  in  the  absence  of  fraud,  is  bound  by  valid  modifi- 
cations of  written  contracts  made  by  the  bankrupt  before  adjudication, 
whether  such  modifications  were  known  to  the  trustee  or  not. 

Atchison,  etc.,  Ry.  Co.  v.  Hurley,  18  A.  B.  R.  396,  153  Fed.  503  (C.  C.  A.  Kans., 
affirmed  sub  nom.  Hurley  v.  Atchison,  etc.,  Ry.  Co.,  23  A.  B.  R.  17,  213  U.  S. 
126) :  "Any  valid  modifications  of  a  written  contract  which  may  have  been  made 
by  the  bankrupt  before  adjudication,  whether  oral  or  in  writing,  and  whether 
known  or  unknown  to  the  trustees,  are  binding  upon  them  if  they  elect  to  as- 
sume and  perform  the  contract.  They  take  it  subject  to  all  equities  between 
the  original  parties.  Reeves  v.  Kimball,  supra;  Wood  v.  Donovan,  132  Mass. 
84;  Homer  v.  Shaw,  177  Mass.  1,  58  N.  E.  160;  Mangles  v.  Dixon,  3  H.  of  L.  Cas. 
703.  The  duty  rests  upon  the  trustees  to  make  inquiry  and  ascertain  the  true 
nature,  character,  and  conditions  of  the  contract  before  exercising  their  elec- 
tion. When  the  election  is  made  to  assume  it  where  no  fraud  has  been  prac- 
ticed upon  them,  they  stand  in  exactly  the  same  situation  as  the  bankrupt  him- 
self stood  prior  to  the  adjudication.  Cases,  supra.  After  presumably  making 
all   the   inquiries   necessary   to   fully   acquaint   themselves   as   to   the   advisability 

28.    Gill  V.   Bell's   Knitting   Mills,   21  'iba.    In  re  Snelling,  29  A.  B.  R.  81^ 

A.  B.  R.  382,  128  N.  Y.  App.  Div.  601,       203  Fed.  358    (D.   C.   Mass.). 
24    A.    B.    R.    375    (N.    Y.    App.    Div.), 
quoted  at  §  1728'/^. 
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of  taking  over  the  executory  contract  in  question  the  trustees  in  this  case  de- 
termined to  do  so,  assumed  the  contract  and  entered  upon  its  execution.  They 
mined  coal,  delivered  it  to  the  railway  company,  and,  in  the  language  of  the 
trial  court,  'performed  fuUy  all  the  terms  of  the  contract  as  it  was  written,'  but 
failed  to  conform  to  the  condition  created  by  the  oral  agreement  to  deliver 
coal  to  the  railway  company  in  payment  of  the  advances  made  by  it  to  keep 
the  mine  going."    Quoted  further  ante,  §  1145. 

§  1151.  Forfeiture  Clauses,  Rent,  etc. — The  trustee  is  bound  by 
air  forfeiture  clauses  and  rent  covenants  of  the  bankrupt.  Thus,  where 
forfeiture  of  a  long  term  lease  was  declared  before  bankruptcy  for  fail- 
ure to  build  as  covenanted,  the  trustee  is  bound  by  the  forfeiture  and  ths 
bankruptcy  court  will  enforce  it.^®  But  he  may  urge  that  forfeiture  has 
been  waived  by  the  conduct  of  the  parties.^o 

§  1152.  Fixtures. — The  trustee  takes  the  property  under  the  bank- 
rupt's rights  as  to  fixtures. 

Thus,  it  has  been  held  by  the  bankruptcy  court,  in  accordance  with  local 
or  general  law,  that  a  steam  engine  was  not  a  fixture ;  yet,  if  so,  that  the 
vendor's  lien  thereon  was  entitled  to  priority  and  that  the  trustee  had  no 
right  thereto  until  the  balance  of  the  purchase  price  was  tendered  by  him ;  ^^ 
and  the  bankrupt  vendee's  right  to  remove  alleged  fixtures,  where  the  con- 
tract preserves  certain  rights  of  removal,  has  been  decfded  in  accordance 
with  local  law ;  ^^  thus,  if  the  fixtures  are  such  that,  under  the  local  law, 
or  the  provisions  of  the  lease,  they  belonged  to  the  landlord,  the  tenant's 
trustee  is  not  vested  therewith ;  ^^  and  whether  a  lien  on  realty  covers  cer- 
tain fixtures  and  is  entitled  to  participate  in  the  distribution  of  a  fund  de- 
rived from  a  sale  thereof,  will  also  be  decided  in  accordance  with  the  law 
of  the  State.34 

§  1152-|.  After- Acquired  Property. — The  trustee  stands  in  the 
bankrupt's  shoes  as  to  after-acquired  property  and  as  to  the  right  to  the 
increase  of  property,  etc. 

Mercantile  &  Stock  Co.  v.  Galloway,  19  A.  B.  R.  244,  156  Fed.  504  (D.  C. 
Ore.) :  "Another  suggestion  is  that  it  was  incompetent  for  the  parties  thus  to 
impose  a  lien  upon  after-acquired  property.  It  is  sufficient  answer  to  this  that 
Buck  had  at  least  a  potential  interest  in  the  logs  and  lumber,  and  it  is  believed 
that  it  was  competent  for  him  to  affix  the  lien,  looking  first  to  the  manufacture 
of  such  logs  and  lumber;  the  timber  out  of  which  the  product  was  to  be  man- 
ufactured being  his  by  indisputable  purchase.'' 

Except,  always,  of  course  where  creditors  under  State  law  have  greater 
rights,  as  to  which  see  post,  §  1207,  et  seq. 

89.  Lindeke  v.  Associates  Realty  Co.,  32.  Instance,  In  re  Rodgers  &  Hite, 

17  A.  B.  R.  215  (C.  C.  A.  Minn.).  16  A.  B.  R.  401  (D.  C.  Pa.).     See  ante, 

30.  In  re  Palatable  Water  Co.,  18  A.       §  1000. 

B.    R.   833,   154    Fed.    531    (D.    C.    Pa.);  33.  In  re  Bahl,  etc.,  Co.,  28  A.  B.  R. 

Mound  Mines  Co.  v.  Hawthorne,  23  A.  139,  195  Fed.  986  (D.  C.  Pa.). 

B.  R.  242,  173  Fed.  882  (C.  C.  A.  Colo.).  34.    In  re  Beeg,  25  A.  B.  R.  572,  184 

31.  In  re  Smith,  9  A.  B.  R.  590  (D.  C.  Fed.   522   (D.   C.  Pa.). 
R.  I.). 
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§  1153.  Disregarding  Note  and  Suing  on  Original  Consideration. 

— The  trustee  may  disregard  a  note  and  sue  upon  the  original  considera- 
tion, under  the  same  circumstances  and  subject  to  the  same  limitations  as 
the  bankrupt.35 


MaCHANICS'    AND    SUBCONTRACTORS'    LlENS,    LANDLORDS'    LlENS    AND    SIM- 
ILAR Liens. 

§  1154.  Mechanics'  and  Subcontractors'  Liens,  Landlords'  Liens, 
etc. — Mechanics'  and  Materialmen's  liens  and  kindred  liens,  properly  evi- 
denced by  afiSdavit  duly  filed  and  recorded,  where  requisite,  and  valid  under 
the  State  law  as  against  the  bankrupt,  in  general  are  valid  against  the 
trustee,  and  he  takes  the  property  subject  to  them.^^ 

§  1155.  Mechanics'  Liens,  etc..  Not  Liens  Obtained  by  Legal 
Proceedings  nor  Preferences. — A  mechanic's  lien  is  not  a  lien  obtained 


35.  Instance,  In  re  Jackson,  2  A.  B. 
R.  501,  94  Fed.  797  (D.  C.  Vt.). 

36.  In  re  Beck  Proy.  Co.,  2  N.  B.  N. 
&  R.  532  (Ref.  Ohio);  In  re  Emslie,  2 
N.  B.  N.  &  R.  922,  4  A.  B.  R.  126,  102 
Fed.  291  (C.  C.  A.  N.  Y.),  reversing  3 
A.  B.  R.  282,  516;  Howard  v.  Cunliff,  10 
A.  B.  R.  71,  69  S.  W.  737  (Mo.  Ct. 
Appeals) ;  George  Carrol  &  Bros.  Co. 
V.  Young,  9  A.  B.  R.  645,  119  Fed.  576 
(C.  C.  A.  Penna.) ;  In  re  Kirby-Dennis 
Co.,  2  A.  B.  R.  402,  95  Fed.  116  (C.  C. 
A.  Wis.,  affirming  2  A.  B.  R.  218,  94 
Fed.  818) ;  In  re  Georgia  Handle  Co., 
6  A.  B.  R.  472,  109  Fed.  632  (C.  C.  A. 
Ga.);  In  re  Grissler,  13  A.  B.  R.  508, 
136  Fed.  754  (C.  C.  A.  N.  Y.) ;  Mott  v. 
Wissler  Min.  Co.,  14  A.  B.  R.  321,  135 
Fed.  697  (C.  C.  A.  Va.);  In  re  Falls 
City  Shirt  Mfg.  Co.,  3  A.  B.  R.  437,  98 
Fed.  592  (D.  C.  Ky.);  In  re  Franklin,  18 
A.  B.  R.  218,  226,  151  Fed.  643  (D.  C.  N. 
Car.);  Crane  Co.  v.  Smythe,  11  A.  B. 
R.  747,  87  N.  Y.  Supp.  917;  compare, 
In  re  Huston,  7  A.  B.  R.  95  (Ref.  since 
District  Judge  N.  Y.) ;  In  re  Hobbs  & 
Co.,  16  A.  B.  R.  544,  145  Fed.  311  (C. 
C.  A.  W.  Va.) ;  obiter,  Moore  v.  Green, 

16  A.    B.   R.   653,   145   Fed.   480    (C.    C. 

A.  W.  Va.) ;  impliedly.  In  re  Cramond, 

17  A.  B.  R.  32  (D.  C.  N.  Y.) ;  impliedly. 
In  re  Lynn  Camp  Coal  Co.,  23  A.  B. 
R.  60,  168  Fed.  998  (D.  C.  Ky.) ;  In 
re  New  England  Breeders'  Club,  33  A. 

B.  R.  689,  175  Fed.  501  (D.  C.  N.  H.). 
See  ante,  §   1145. 

Instance,  In  re  Gosch,  9  A.  B.  R.  613, 
136  Fed.  637  (D.  C.  Ga.,  reversed  on 
other    grounds,    in    13   A.    B.    R.    149): 


Sash  and  door  factory  not  a  "saw-mill" 
within  Georgia  lien  law. 

Instance,  Chauncey  v.  Dyke  Bros,,  9 
A.  B.  R.  444,  119  Fed.  1  (C.  C.  A.  Ark., 
affirming,  with  modifications.  In  re 
Matthews,  6  A.  B.  R.  96,  109  Fed.  603)  : 
Mechanics'  liens  in  Arkansas  having 
priority  over  prior  mortgage  unless 
prior  mortgage  given  to  raise  money 
to  make  the  improvements  foj  which 
mechanics'  liens  arose. 

Instance,  In  re  West  Norfolk  Lum- 
ber Co.,  7  A.  B.  R.  648,  112  Fed.  759  (D. 
C.  Va.) :  Mechanics'  liens  and  liens 
for  supplies  under  Virginia  Supply  Lien 
Act  not  liens  upon  proceeds  of  in- 
surance policies,  upon  burning  of  build- 
ings unless  bj    express  agreement. 

Instance,  In  re  Oconee  Mill  Co.,  6 
A.  B.  R.  475,  109  Fed.  866_  (C.  C.  A. 
Ga.) :  Special  lien  for  furnishing  ma- 
chinery and  repairs  for  mill,  under 
Georgia  law  is  entitled  to  preferential 
payment  from  proceeds  of  sale  of  the 
property,  provided  the  claim  of  lien 
was   duly  recorded. 

Instance,  whether  a  turpentine  still 
is  "machinery"  within  Georgia  Me- 
chanics' Lien  Law,  In  re  Anderson,  31 
A.  B.  R.  413  (Ref.  Ga.). 

Instance,  mechanics'  lien  superior  to 
corporate  bond  mortgage,  In  re  Park 
Coal  &  Coke  Co.,  33  A.  B.  R.  373,  173 
Fed.  658,  176  Fed.  955  (D.  C.  Pa.). 

Verbal  Notice  to  Owner  under  Ohio 
Law. — Whether  the  notice  to  the 
owner  of  the  filing  of  lien  affidavit  may 
be  verbal,  see  In  re  Boner,  26  A.  B.  R. 
321,  189  Fed.  93  (D.  C.  Ohio). 
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through  legal  proceedings.^'' 

Obiter,  Henderson  v.  Mayer,  2S5  U;  S.  631,  28  A.  B.  R.  387:  "But  the  statute 
was  not  intended  to  lessen  rights  already  existing,  nor  to  defeat  those  inchoate 
liens  given  by  statute,  of  which  all  creditors  were  bound  to  take  notice  and 
subject  to  which  they  are  presumed  to  have  contracted  when  they  dealt  with 
the  insolvent.  Liens  in  favor  of  laborers,  mechanics  and  contractors  are  of 
this  character;  and  although  they  may  be  perfected  by  record  or  foreclosure 
within  four  months  of  the  bankruptcy,  they  are  not  created  by  judgments, 
nor  are  they  treated  as  having  been  obtained  through  legal  proceedings,  even 
when  it  is  necessary  to  enforce  them  by  some  form  of  legal  proceedings.  The 
statutes  of  the  various  states  differ  as  to  the  time  when  such  liens  attach,  and 
also  as  to  the  property  they  cover.  *  *  *  in  some  cases  the  lien  dates 
from  the  commencement  of  the  work  or  from  the  completion  of  the  contract. 
In  others,  prior  to  the  levy,  they  are  referred  to  as  being  dormant  or  inchoate 
liens,  or  as  'a  right  to  a  lien.'  In  re  Bennett,  18  A.  B.  R.  330,  1.53  Fed.  677;  In 
re  Laird,  6  A.  B.  R.  1,  109  Fed.  550.  But  the  courts,  dealing  especially  with 
bankruptcy  matters,  have  almost  uniformly  held  that  these  statutory  prefer- 
ences are  not  obtained  through  legal  proceedings,  and  therefore,  are  not  de- 
feated by  §  67  f,  even  where  the  registration,  foreclosure,  or  levy,  necessary  to 
their  completion  or  enforcement,  was  within  four  months  of  the  filing  of  the 
petition  in   bankruptcy."     Quoted  further  at   §  .1160. 

Nor  is  it  a  lien  given  by  way  of  preference  to  secure  a  pre-existing  debt.^® 
It  comes  under  none  of  the  heads  of  those  liens  or  conveyances  or  trans- 
fers that  are  yoid  as  against  the  trustee  in  bankruptcy.  Such  a  mechanic's 
lien,  rather,  comes  under  the  exception  of  clause  (d)  of  §  70,  which  pro- 
vides that. 

"Liens  given  or  accepted  in  good  faith  and  not  in  contemplation  of  or  in 
fraud  upon  this  act,  and  for  a  present  consideration,  which  have  been  recorded 

37.  See  post,  subject  of  "Nullification  establish  a  lien  for  their  services  upon 
of  Liens  Obtained  by  Legal  Proceed-  all  the  property  of  the  corporation, 
ings,"  §  1437.  See  Howard  v.  Cunlifl,  which  proceedings  were  pending  in  said 
10  A.  B.  R.  71,  69  S.  W.  737  (Mo.  Ct.  court  at  the  time  of  the  adjudication  in 
App. ;  In  re  Beck  Prov.  Co.,  2  N.  B.  bankruptcy  of  said  corporation  no  lien 
N.  &  R.  532  (Ref.  Ohio);  In  re  Emslie,  had  been  so  fixed  as  that  the  adjudi- 
4  A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.  cation  did  not  nullify."  But  this  case 
N.  Y.,  reversing  on  this  point  3  A.  B.  is  not  well  reasoned.  The  state  statute 
R.  283  and  516);  In  re  Kirby-Dennis  referred  to  seems  clearly  to  have  pro- 
Co.,  2  A.  B.  R.  402,  95  Fed.  116  (C.  vided  for  a  definite  lien  as  a  substan- 
C.  A.  Wis.,  affirming  2  A.  B.  R.  318,  five  right,  the  legal  proceedings  not 
94  Fed.  818) ;  Mott  v.  Wissler  Min.  Co.,  creating  the  lien  but  merely  enforcing  it. 
14  A.  B.  R.  321  (C.  C.  A.  Va.) ;  obiter.  However,  if  the  state  courts  have  held 
Moore  v.  Green,  16  A.  B.  R.  653  (C.  that  it  was  not  a  "lien"  but  a  mere 
C.  A.  W.  Va.);  In  re  Cramond,  17  A.  "priority,"  then  the  rules  of  §  2197, 
B.  R.  32  (D.  C.  N.  Y.) ;  obiter,  In  re  post,  would  probably  apply.  See  post, 
Robinson  &  Smith,  18  A.  B.  R.  563,  154  §§  1437,  1444,  1586,  2196,  2197  and  2198. 
Fed.  343  (C.  C.  A.  Ills.);  In  re  New  38.  In  re  Emslie,  4  A.  B.  R.  126,  102 
England  Breeders'  Club,  23  A.  B.  R.  Fed.  291  (C.  C.  A.  N.  Y.,  affirming  on 
689,  175  Fed.  501   (D.  C.  N.  H.).  this  point  3  A.   B.   R.  282,   516);   In   re 

Contra,   In   re   Monroe   Lumber   Co.,  Beck  Prov.   Co.,  2  N.  B.   N.   &  R.   533 

24  A.   B.   R.   371,   186   Fed.   252   (D.   C.  (Ref.   Ohio).     To  same   general  effect. 

Miss.) :     "Where  the  laborers  of  a  saw  In  re  Lynn  Camp  Coal  Co.,  32  A.  B.  R. 

mill  corporation  which  had  been  placed  60,  168  Fed.  998  (D.  C.  Ky.) ;  In  re  New 

in  the  hands  of  receivers  in  the  state  England   Breeders'    Club,   23   A.   B.   R. 

court,    with    Siispension    of    operations,  689,  175  Fed.  501  (D.  C.  N.  H.). 
instituted  proceedings  in  such  court  to 
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according  to  law  if  record  thereof  is  necessary  in  order  to  impart  notice,  shall 
not  be  affected  by  this  act."39 

This  becomes  plain  when  one  comes  to  reflect  upon  the  nature  of  a  me- 
chanic's Hen.  A  mechanic's  lien  arises  by  operation  of  law  and,  according 
to  the  law  of  most,  if  not  all,  of  the  States,  begins  with  the  first  stone  laid, 
the  first  nail  driven  or  the  first  load  of  material  dumped  on  the  premises. 
It  grows  as  the  edifice  grows  and  expands  with  the  development  of  the 
work.  It  is  there  in  an  inchoate  form  from  the  beginning.  It  is  essen- 
tially and  clearly  a  lien  arising  upon  a  presently  passing  consideration,  and 
must  be  assumed  to  have  been  in  the  contemplation  of  the  parties  engaged 
in  the  work  both  as  owners  and  contractors.  Therefore,  such  a  lien  is  one 
given  and  accepted  upon  a  present  consideration,  and  is  within  the  meaning 
of  clause  (d)  of  §  70,  and  is  not  a  preference  nor  a  lien  obtained  by  legal 
proceedings.  Moreover,  such  a  lien  is  good  against  creditors  under  the 
State  law,  so  is  not  void  for  want  of  record.  Even  if  the  bankruptcy  of 
the  owner  occurs  before  the  lien  affidavit  is  filed,  the  lien  is  not  affected 
in  most  States  so  long  as  the  affidavit  is  filed  at  some  time  within  the  stat- 
utory period  for  filing,  although  after  the  adjudication  of  bankruptcy;  for 
the  filing  of  the  affidavit  does  not,  in  most  States,  create  the  lien — it  simply 
prolongs  it.  It  is  merely  the  statutory  notice  of  the  lien  that  must  be  given 
some  time  within  the  prescribed  period  after  the  completion  of  the  work 
in  order  to  continue  the  notice  after  the  newness  of  the  work  itself  has 
worn  off  and  ceased  to  be  a  reminder  of  the  rights  of  those  who  have  done 
the  work.*o 

Obiter,  Moore  v.  Green,  16  A.  B.  R.  653,  145  Fed.  311  (C.  C.  A.  W.  Va.) :  "The 
lien  here  claimed  is  analogous  to  that  of  mechanics,  materialmen,  sub-contract- 
ors, etc.,  which  class  of  liens  have  been  respected  and  enforced  under  the  present 
Bankruptcy  Act.  1  hey  are  given  a  lien  by  statute,  but  to  be  effective  the  same 
must  be  preserved  and  secured  within  a  prescribed  period  by  filing  such  claims, 
duly  perfected,  etc.,  for  recordation  in  the  designated  court  of  the  State.  Being 
thus  entitled  to  this  inchoate  lien,  taking  the  steps  to  secure  the  benefit  thereof 
within  four  months  of  bankruptcy  has  in  every  instance,  so  far  as  we  are 
advised,  been  held  not  to  be  the  taking  of  legal  proceedings  in  contravention  of 
the  Act,  but  merely  doing  the  necessary  thing — taking  the  essential  step — to 
secure  the  existing  right  under  the  statute.  In  this  class  of  claims,  by  reason 
of  the  work  done  or  supplies  furnished  under  the  agreement  between  the  parties, 
the  statute  declares  that  there  shall  exist  for  the  amount  due  a  lien,  upon  the 
same  being  properly  perfected.  In  this  case  the  lien  arises  pursuant  to  the 
statute,  and  under  and  by  virtue  of  the  deed  or  transfer  of  the  debtor's  prop- 
er'ty,  he  being  an  insolvent,  provided  the  creditors  assail  the  same  within  the 
statutory  period.  To  say  that  they  should  lose  the  right  thus  secured  by  taking 
the  step  necessary  to  secure  or  make  the  same  effective  would  be  an  anomaly. 

39.   In  re  Kirby-Dennis   Co.,  2  A.   B.  40.  In  re  Beck  Prov.  Co.,  2  N.  B.  N. 

R.    402,    95    Fed.    116    (C.    C.    A.    Wis.,  &  R.  532  (Ref.  Ohio);  Howard  v.  Cun- 

afBrming  2  A.   B.  R.  218);   In  re   New  liff,    10   A.    B.    R.    74    (Ct.    of   Appeals, 

England   Breeders'    Club,   23   A.    B.    R.  Mo.);   Crane   Co.  v.   Smythe,   11   A.    B. 

689,  175  Fed.  501  (D.  C.  N.  H.).  R.  747,  87  N.  Y.  Supp.  917. 
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This  view  of  the  law  has  been  steadily  maintained  by  the  bankruptcy  courts  under 
the  present  Bankruptcy  Act." 

However,  in  States  where  the  filing  of  the  affidavit  comes  too  late  if 
delayed  until  after  creditors'  rights  have  attached  by  levy  of  execution  or 
attachment  or  otherwise,  then,  of  course,  it  would  be  too  late  in  bankruptcy, 
since  the  Amendment  of  1910  to  Bankr.  Act,  §  47  (a)  (2),  gives  the  trus- 
tee the  rights  of  a  creditor  "armed  with  process." 

§  1156.  Subcontractors'  Liens. — The  same  rules  would  apply  in 
most  States  to  subcontractors'  liens.* i  But,  owing  to  the  phraseology  of 
the  statutes  in  some  of  the  States,  such  liens  have  sometimes  there  been 
held  not  to  arise  and  progress  coincidently  with  the  furnishing  of  the  work 
or  materials  but  to  arise  only  upon  the  filing  of  the  statutory  affidavit  or 
notice,  not  being  merely  perpetuated  thereby.  In  such  States  the  subcon- 
tractor has,  in  some  decisions,  been  held  to  be  a  mere  general  creditor  until 
he  files  his  affidavit  or  notice,  and  the  assignment  of  the  contract  by  the 
head  contractor  would  therefore  defeat  his  rights.  Therefore,  in  those 
States,  if  the  head  contractor  is  put  into  bankruptcy  before  the  subcon- 
tractor has  filed  his  affidavit  or  notice,  the  subcontractor  may,  by  these 
holdings,  lose  his  opportunity  to  get  a  lien.  Such  was  the  holding  in  the 
case  of  In  re  Roeber,  9  A.  B.  R.  303,  121  Fed.  449  (C.  C.  A.  N.  Y.),  re- 
versing 9  A.  B.  R.  778;  itself  reversed  in  In  re  Grissler,  13  A.  B.  R.  510, 
136  Fed.  754  (C.  C.  A.  N.  Y.).*^ 

However,  the  Court  of  Appeals  of  New  York  State  *^  held  the  same  as 
the  District  Court,  in  this  case,  and  it  would  therefore  seem  that  the  U.  S. 
C.  C.  A.  in  9  A.  B.  R.  303,  is  in  error,  the  federal  courts  being  bound  to 
follow  the  decisions  of  the  highest  court  of  the  State  as  to  the  validity  of 
liens  created  by  the  State  statutes.  Subsequently  the  Circuit  Court  of  Ap- 
peals corrected  the  error,  in  the  case  In  re  Grissler,  13  A.  B.  R.  510,  136 
Fed.  754  (C.  C.  A.  N.  Y.). 

In  Pennsylvania  the  subcontractor  acquires  rights  against  the  fund  only 
by  instituting  suit  and  garnisheeing  the  owner ;  and  therefore  it  is  there  held 
that  the  legal  proceedings  create  the  lien  and  do  not  simply  enforce  a  lien 
already  pre-existing.** 

41.  Fehling  v.  Goings,  13  A.  B.  R.  154  ated  by  attested  accounts,  In  re  Grive, 

(Court  of  Chancery,  N.  J.);  Crane  Co.  18  A.  B.  R.  737,  153  Fed.  597,  151  Fed. 

-v.  Smythe,  11  A.  B.  R.  747,  94  App.  Div.  711  (D.  C.  Conn.). 

53,  87  N.  Y.  Supp.  917;  In  re  Grissler,  42.  Contra,  In  re  Huston,  7  A.  B.  R. 

13   A.   B.    R.   508,   136    Fed.   754    (C.    C.  92   (Ref.  N.  Y.). 

A.  N.  Y.,  rejecting  its  own  former  deci-  43.   Kane   Co.  v.  Kenney,   174  N.  Y. 

sion,  In  re  Roeber,  9  A.  B.  R.  303,  121  69,  9  A.  B.  R.  778,  cited  in  In  re  Griss- 

Fed.  449);  impliedly,  In  re  Cramond,  17  ler,  13   A.   B.   R.   508,   136  Fed.   754   (C. 

A.  B.  R.  23  (D.  C.  N.  Y.);  In  re  Hus-  C.  A.  N.  Y.). 

ton,  7  A.  B.  R.  92  (Ref.  N.  Y.).  44.  Fairlamb  v.  Smedley  Construction 

Subcontractors'       claims       "allowe'd"  Co.,    23    A.    B.    R.    824,    36    Pa.    Super, 

only  after  deduction  of  fund  appropri-  i^*-    17. 

2  R  B— 5 
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§  1157.  Liveryman's  Liens. — So,  also,  a  liveryman's  lien  is  not  a 
lien  created  by  legal  proceedings  nor  dependent  thereon,  and  is  preserved 
in  bankruptcy.*^ 

§  1158.  Artisan's  Liens. — So,  also,  an  artisan's  lien  is  unaffected.''* 

§  1159.  Statutory  Liens  for  Supplies. — A  lien  given  by  statute  for 
supplies  furnished  a  manufacturing  concern  is  unaffected  by  the  Bank- 
ruptcy Act.*'^  So,  also,  as  to  supplies-  furnished  for  motor  vehicles.** 

§  1160.  Landlord's  Lien  or  Priority  for  Rent. — A  landlord's  lien 
for  rent  or  right  to  priority  of  payment  on  distribution  is  not  impaired  by 
(he  Bankruptcy  Act.*" 

It  is  not  strictly  speaking,  a  "lien  by  legal  prpceedings,"  and  is  not  void 
under  §  67  (f),  though  enforced  by  legal  proceedings. 5" 

Henderson  v.  Mayer,  225  U.  S.  631,  28  A.  B.  R.  387:  "Similar  rulings  [see 
quotation    of   preceding   portions    of   this    decision    at    §    1155]    have    been   made 


45.  In  re  Pratesi,  11  A.  B.  R.  319,  126 
Fed.  588  (D.  C.  Del.);  In  re  Mero,  13 
A.  B.  R.  171,  128  Fed.  630  (D.  C. 
Conn.). 

46.  In  re  Lowensohn,  4  A.  B.  R.  79 
(D.  C.  N.  Y.);  Instance,  In  re  Rich, 
17  A.  B.  R.  893  (Ref.  Ohio),  taking 
from  artisan's  possession  by  deceit 
pending  hearing  on  bankruptcy  peti- 
tion— lien  still  inheres.  See  ante,  § 
1145. 

47.  In  re  West  Norfolk,  7  A.  B.  R. 
648,  112  Fed.  767  (D.  C.  Va.) ;  Mott  v. 
Wissler  Mfg.  Co.,  14  A.  B.  R.  321,  135 
Fed.  697  (C.  C.  A.  Va.);  In  re  Falls 
Shirt  Mfg.  Co.,  3  A.  B.  R.  437  (D.  C. 
Ky.) ;  obiter.  In  re  Lynn  Camp  Coal 
Co.,  22-  A.  B.  R.  80,  168  Fed.  998  (D. 
C.   Ky.).     See   ante,   §   1145. 

Whether  acceptance  of  chattel  mort- 
gage waives  lien.  In  re  Lynn  Camp 
Coal  Co.,  22  A.  B.  R.  60,  168  Fed.  998 
(D.  C.  Ky.). 

48.  Matter  of  McAUister-Newgord 
Co.,   27  A.   B.   R.   459. 

49.  In  re  Belknap,  12  A.  B.  R.  326, 
129  Fed.  646  (D.  C.  Pa.);  In  re  Lines, 
13  A.  B.  R.  318,  133  Fed.  803  (D.  C. 
Pa.);  In  re  Hoover,  7  A.  B.  R.  330  (D. 
C.  Pa.);  In  re  Mitchell,  8  A.  B.  R.  324, 
116  Fed.  87  (D.  C.  Del.);  In  re  Falls 
City  Shirt  Mfg.  Co.,  3  A.  B.  R.  437,  98 
Fed.  592  (D.  C.  Ky.);  impliedly.  Car- 
riage Co.  V.  Solanas,  6  A.  B.  R.  221  (D. 
C.  La.);  In  re  Byrne,  3  A.  B.  R.  268  (D. 
C.  Iowa) ;  impliedly,  In  re  Mclntyre, 
16  A.  B.  R.  80  (D.  C.  W.  Va.);  Wilson 
V.  Penn.  Trust  Co.,  8  A.  B.  R.  169,  114 
Fed.  742  (C.  C.  A.  Penn.);  In  re  Gold- 
stein, 2  A.  B.  R.  603   (Ref.  Pa.) ;  infer- 


entially.  In  re  Hayward,  12  A.  B.  R. 
264,  130  Fed.  720  (D.  C.  Penn.);  In  re 
Gerson,  2  A.  B.  R.  170  (D.  C.  Penn.); 
In  re  West  Side  Paper  Co.,  20  A.  B. 
R.  660,  162  Fed.  110  (C.  C.  A.  Pa.);  In 
re  V.  D.  L.  Co.,  23  A.  B.  R.  643,  175- 
Fed.  635  (D.  C.  Ga.);  instance.  In  re 
Hersey,  23  A.  B.  R.  860,  171  Fed.  998 
(D.  C.  Iowa) ;  Henderson  v.  Mayer, 
38  A.  B.  R.  387,  335  U.  S.  631;  In  re 
Meyer  &  Bleuler,  38  A.  B.  R.  17,  195 
Fed.   653    (D.   C.   La.). 

But   compare,    Goldman   v.    Smith,   2 

A.  B.  R.  104  (Ref.  Ky.),  that  claim  of 
lien  must  be  assorted  in  some  manner 
within  the  statutory  period  notwith- 
standing intervening  bankruptcy. 

But  compare,  In  re  Duble,  9  A.  B. 
R.  131,  117  Bed.  795  (D.  C.  Penn.),  that 
the  landlord  may  not  distrain  after  ten- 
ant's adjudication  as  bankrupt  but  must 
rely  wholly  on  priority  under  §  64 
(b)    (5). 

And  compare,  In  re  Whealton  Res- 
taurant Co.,  16  A.  B.  R.  294  (D.  C. 
Penn.). 

And  compare.   In   re  Jefferson,   3  A. 

B.  R.  206,  93  Fed.  948  (D.  C.  Ky.),  that 
the  lien  falls  with  the  release  of  the 
contract   obligation   of  the   tenant. 

Instance,  where  lien  held  on  facts 
not  to  exist,  Des  Moines  Nat'l  Bk.  v. 
Council  B.  Sav.,  18  A.  B.  R.  109,  150- 
Fed.   301    (C.   C.  A.    Iowa). 

50.  See  further,  post,  §§  1437,  1444, 
3304.  Also,  see  In  re  Robinson  & 
Smith,  18  A.  B.  R.  563,  154  Fed.  343 
(C.  C.  A.  111.);  In  re  Seibold,  5  A.  B. 
R.'  358,  105  Fed.  910  (C.  C.  A.  La.); 
Plant  Tr.  v.  Gorham  Mfg.  Co.,  23  A. 
B.  R.  42,  174  Fed.  853  (D.   C.  N.  Y.). 
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where  the  landlord  has  only  a  common-law  right  of  distress.  In  re  West  Side 
Paper  Co.  (C.  C.  A.  3d  Cir.),  20  A.  B.  R.  660,  163  Fed.  110,  89  C.  C.  A.  110.  This 
is  often  referred  to  as  a  lien,  but  is  only  in  the  nature  of  security.  3  Black  Com. 
18.  The  pledge,  or  quasi-pledge,  which  the  landlord  is  said  to  have,  is,  at  most, 
only  a  power  to  seize  chattels  found  on  the  rented  premises.  These  he  could 
take  into  possession  and  hold  until  the  rent  was  paid.  Doe  ex  dem  Gladney  v. 
Deavors,  11  Ga.  84.  But  before  the  distraint  the  landlord  at  common  law  has 
'no  lien  on  any  particular  portion  of  the  goods  and  is  only  an  ordinary  cred- 
itor except  that  he  has  the  right  of  distress  by  reason  of  which  he  may  place 
himself  in  a  better  position.'  Sutton  v.  Reese,  9  Jr.  (N.  S.)  456.  It  is  true  that 
prior  to  levy  it  covers  no  specific  property,  and  attaches  only  to  what  is  seized 
under  the  distress  warrant  issued  to  enforce  the  lien  given  by  statute.  But 
in  this  respect  it  is  the  full  equivalent  to  a  common-law  distress,  the  lien  of 
which  is  held  not  to  be  discharged  by  67f.  *  *  *  xhe  fact  that  the  warrant 
could  be  levied  upon  property  which  had  never  been  on  the  rented  premises 
does  not  change  the  nature  of  the  landlord's  right,  though  it  may  increase  the 
extent  of  his   security." 

In   re   West  Side   Paper   Co.,   20   A.   B.   R.   660,   162   Fed.   110    (C.    C.   A.    Pa.): 
"Distress  for  rent  in  arrear,  is  one  of  the  most  ancient,  as  well  as  'one  of  the 
most   efficient   of   the   landlord's   remedies   for   the    collection   of   rent.'      It   is   in 
most  of  our  States,  as  it  was  at  common  law,  a  right  sui  generis,  belonging  to 
the  landlord  whenever  the  relation  of  landlord  and  tenant  existed.     It  appears 
to  have  been  abolished  in  a  few  of  the  States,  and  in  most  of  them  its  exercise 
has   been   regulated   by   statute.      Its    essential   characteristics    are,   however,    for 
the    most   part   the   same   as    existed   at   common   law.      In    Pennsylvania,    as    at 
common  law,  the  distress  warrant  issues  directly  from  the  landlord  to  his  bailiff, 
.who,   if  he   happens   to   be   a   constable,   is   no   less   the   agent   and   bailiff  of   the 
landlord  than  if  he  were  a  private  person.     The   State  law  provides   that,   after 
the   goods   have   been   distrained,   or  levied   upon,   unless   the   same   be   replevied 
by  the  plaintiff  within  five   days,   the   landlord   may  apply  to   the   sheriff  of  the 
county,  or  to  a  constable,  who  is  required   to  take  proceedings   for  the   sale  of 
the  said  goods,  or  so  much  thereof  as   may  be  required  for   the   satisfaction   of 
the   rent.      In   other   respects,    the   right   of   the   landlord   remains    for   the    most 
part  as  it  was  at  common  law.     The  right  to  distrain  or  levy  upon  all  the  goods 
upon  the  demised  premises,  whether  those  of  the  tenant  or  of  a  stranger,  arises 
the  moment  the  relation  of  landlord  and  tenant  is  established.     It  is  a  right  in  the 
nature    of   a    lien,    rather    than    a    lien,    until    the    goods    are    actually    distrained 
under  a  landlord's  warrant.     It  was  originally  in  the  nature  of  a  property  right 
in  the   reditus   or   return   from   the   land,   reserved  to   the   landlord.      No    suit   or 
proceeding  at     law,  whether     in   personam   or  in   rem,   in   the   proper   sense     of 
those  words,  was  necessary  for  the  assertion  of  this  right.     It  belongs   to   that 
small  category  of  personal  rights,  the  assertion  of  which  has  always  been  inde- 
pendent of  legal  procedure;  of  which  the  right  to  abate  a  nuisance,  under  certain 
circumstances,   and  the   right   to   distrain   cattle    damage   feasant,    are   examples. 
While  there  is  no  specific  lien,  except  on  the  goods  actually  distrained  under  the 
landlord's  warrant,  all  the  goods  on  the  demised  premises  are  to  be  considered 
as  being   under   a   quasi  pledge,  which   gives   superiority  to   the   specific   lien   es- 
tablished by  the   distraint.     Such   a   lien   is   in   no  sense   'obtained   through  legal 
proceedings.'     Nor   is   it   within   the   spirit   of  the   bankrupt   law   in   this   regard, 
as  evidenced  by  other  provisions  thereof,  as  well  as  that  of  67f,  above  quoted." 
In  re  Burns,  33  A.  B.  R.  640,  175  Fed.  633   (D.  C.  Ga.)  :     "See  particularly  the 
opinion    of    Circuit   Judge    Grosscup,    In   re    Robinson    &    Smith,    18   Am.    B.    R. 
503,   154   Fed.   343,   speaking  for   the    Circuit   Court   of  Appeals   for   the   Seventh 
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Circuit,  when  he  held  that  the  provision  of  the  bankruptcy  law  on 'which  the 
trustee  here  relies  'relates  only  to  those  actions  of  proceedings  taken  by  cred- 
itors who,  having  no  existing  lien  or  right  of  lien,  resting  in  existing  con- 
tract, entered  into  in  good  faith,  seek  to  obtain  a  preference  by  being  first  in 
the  race  of  diligence,  and  such  provisions  do  not  affect  that  lien  obtained  by 
a  landlord  by  the  levy  of  a  distress  warrant  for  rent'  This  case  is  precisely 
in  point,  and  long  postdates  any  adverse  holding.  'The  right  of  the  landlord 
is  one  upon  which  every  permanent  hope  of  general  prosperity  must  depend. 
Our  legislature,  in  the  several  statutes  set  forth  in  the  various  sections  of  the 
Code  of  Georgia,  have  made  very  clear  the  policy  of  the  State  on  this  sub- 
ject. Section  after .  section  reiterates  not  only  the  right  of  the  landlord  to  a 
general  lien,  but  they  also  give  a  special  lien  upon  the  crops  made  on  the 
land.  The  general  lien  attaches  to  all  of  the  property  of  the  debtor  liable  to 
levy  and  sale.  It  is  true  that  this  lien  attaches  from  the  date  of  the  levy,  but 
that  does  not  mean  that  the  right  of  the  landlord  to  the  general  lien,  or  to  the 
special  lien,  is  created  by  levy.  The  right  exists  by  virtue  of  the  statute. 
*  *  *  But  the  State  law  has  created  the  general  right,  and  as  well  the  special 
right,  and  the  lien  of  the  landlord  thus  created  is  one  of  those  debts  having 
priority  by  the  law  of  the  State,  which  under  the  express  provisions  of  the  Bank- 
ruptcy Act  *  *  *  ^  must  be  paid  from  the  assets  of  the  bankrupt,  provided 
the  lien  has  attached,  before  the  general  creditors  can  participate  therein.  It 
follows,  in  my  judgment,  that  the  bankruptcy  of  the  tenant  does  not  defeat 
this  lien  of  highest  dignity  except  the  lien  of  taxes." 

But  this  subject  is  complicated  by  the  fact  that  landlords  are  frequently 
also  given  priority  by  State  law,  uJ3on  distribution  of  an  insolvent's  estate, 
regardless  of  lien,  and  that^this  priority  is  preserved  in  bankruptcy  by  §  64 
(b)  (5).  Therefore,  these  latter  cases  come  with  equal  propriety  both  un- 
der the  subject  of  the  preservation  of  State  priorities  under  Bankruptcy 
Distribution,  and  under  the  subject  of  the  preservation  of  liens.^^ 

§  1161.  Mechanics'  Liens,  etc.,  Valid  Though  Affidavit  or  Stop 
Notice  Not  Filed  Till  after  Bankruptcy  of  Owner,  etc. — A  mechanic's 
or  materialman's  lien  may  be  valid,  even  if  the  affidavit  is  not  filed  until  after 
bankruptcy  of  the  owner  of  the  building.^^ 

50.  also,  a  lien  given  by  statute  for  supplies  furnished  to  a  manufacturing 
or  mining  concern  necessary  to  its  operation,  may  be  valid  even  if  the  statu- 
tory memorandum  is  not  filed  until  after  the  bankruptcy,  if  it  be  filed  within 
the  statutory  limitation  of  time.^^ 

51.  Also,  see  post,  subjects  of  "Dis-  N.  E.  619,  followed  in  In  re  Grissler,  13 
tribution,"  and  "Claims  Entitled  to  A.  B.  R.  509,  136  Fed.  754  (C.  C.  A.  N. 
Priority  under  State  Laws,"  §  2204.  Y.).    See  ante,  this  subdiv.,  §  1155.     But 

52.  See  note  to  In  re  Kirby-Dennis  compare,  analogously,  peculiar  deci- 
Co.,  2  A.  B.  R.  218  (D.  C.  Wis.);  im-  sion  In  re  Epstein,  19  A.  B.  R.  89,  156 
pliedly.  In  re  Beck  Prov.  Co.,  2  N.  B.  Fed.  42  (C.  C.  A.  Colo.),  quoted  at 
N.  &  R.  533  (.Ref.  Ohio) ;  In  re  Lilling-  §  woeYz ;  compare.  In  re  Clark  Coal  & 
ton  Lumber  Co.,  13  A.  B.  R.  153,  133  Coke  Co.,  23  A.  B.  R.  373,  173  Fed 
Fed.  886  (D.  C  N.  Car.);  In  re  Georgia  658,  176  Fed.  955  (D.  C.  Pa.). 
Handle  Co.,  6  A.  B.  R.  473,  109  Fed.  53.  Mott  v.  Wissler  Mfg.  Co.,  14  A. 
633  (C.  C.  A.  Ga.);  Kane  Co.  v.  Kin-  B.  R.  331,  135  Fed.  697  (C.  C.  A.  Va  ). 
ney,  9  A.   B.   R.  778,  174  N.  Y.   69,  66 
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To  same  effect,  In  re  West  Norfolk  Lumber  Co.,  7  A.  B.  R.  648,  113  Fed.  767 
(D.  C.  Va.)  f  "The  time  of  furnishing  the  supplies  is  the  period  as  of  which  the 
materialman  is  given  a  right  of  lien.  The  right  to  claim  the  lien  arises  under 
this  section  and  may  be  enforced  at  any  time  after  the  supplies  are  furnished; 
but  may  be  lost  by  failure  to  comply  with  some  provisions  of  the  Act  giving 
the  right.  The  only  requirement  is  that  the  lien  shall  be  filed  within  the  90 
days  after  the  last  item  of  the  bill  becomes  due  and  payable.  If  the  claim  is 
filed  within  that  time,  the  lien  secured  relates  to  the  time  the  supplies  were 
furnished." 

Likewise,  the  subcontractor  may  serve  his  "stop"  notice  or  file  his  affidavit 
after  the  bankruptcy  of  the  owner  ;5*  or  after  the  bankruptcy  of  the  head  con- 
tractor.65 

§  1162.  Failure  to  Perfect  Lien  in  Statutory  Form  Invalidates. — 

Failure  to  perfect  the    lien    according   to    the    statutory    formalities  inval- 
idates it.56 

In  re  Kerbey-Dennis  Co.,  3  A.  B.  R.  403,  95  Fed.  166  (C.  C.  A.  Wis.,  affirming 
3  A.  B.  R.  318,  94  Fed.  818) :  "The  apparent  inequity,  in  now  denying  equity, 
results,  however,  not  from  the  Bankruptcy  Act,  but  from  their  own  omission 
to  comply  with  the  requirements  of  the  local  law.  Both  of  these  classes  oi 
laborers  had  liens  upon  the  product  upon  which  their  labor  was  expend'ed.  The 
one  class  preserved  their  liens  by  proper  proceedings,  which  the  statute  giving 
the  lien  rendered  imperative  for  its  continuance.  The  other  class  omitted  so 
to  do,  and,  therefore,  by  force  of  the  statute  which  created  the  right,  the  lien 
is  gone  forever." 

Grainger  &  Co.  v.  Riley  (In  re.  Globe  Printing  Co.),  38  A.  B.  R.  114,  301  Fed. 
901  (C.  C.  A.  Ky.):  "The  statute  "authorizes  a  lien  in  favor  of  mechanics,  labor- 
ers and  materialmen,  and  provides  that  no  person  shall  acquire  this  lien,  unless 
he  shall  notify  in  writing  the  owner  of  the  property  to  be  held  liable  or  his  au- 
thorized agent,  immediately  after  the  last  item  of  material  or  labor  is  furnished, 
of  his  .intention  to  hold  the  property  liable  and  the  amount  for  which  he  claimed 
a  lien.  Nothing  is  left  to  inference  or  conjecture.  A  compliance  with  this  pro- 
vision is,  as  we  think,  con'ditio  sine  qua  non.  A  lien,  such  as  is  sought  here,  for 
labor  performed  or  material  furnished  is  unknown  to  the  common  law,  and  is 
a  purely  statutory  one.  That  there  must  be  a  substantial  compliance  with  the 
terms  of  such  statute  is  everywhere  maintained  and  upon  the  conditions  pro- 
vided or  in  the  act  giving  the  lien.'' 

In  re  Franklin,  18  A.  B.  R.  330,  151  Fed.  643  (D.  C.  N.  Car.):  "Before  a 
creditor  can  claim  a  lien  given  by  a  State  statute  he  must  comply  with  the 
statute  and  perfect  his  lien.  It  is  only  after  so  perfected  that  they  are  protected 
by  the  court  of  bankruptcy  or  by  any  other  court." 

54.  In  re  Grissler,  13  A.  B.  R.  508,  judication  in  bankruptcy  of  a  building 
136  Fed.  754  (C.  C.  A.  N.  Y.,  reversing  contractor  did  not  cut  off  the  right  of 
its  own  former  ruling  in  In  re  Roeber,  a  materialman  to  file  and  enforce  his 
9  A.  B.  R.  303,  131  Fed.  449);  infer-  lien  for  materials  used  in  the  building, 
entially,  Fehling  v.  Goings,  13  A.  B.  56.  In  re  Cramond,  17  A.  B.  R.  34  (D. 
R.  134  (N.  J.  Chan.);  In  re  Lillington  C.  N.  Y.). 

Lumber  Co.,  13  A.  B.  R.  153,  133  Fed.  Verbal  Notice  to  Owner  under  Ohio 

886   (D.   C.  N.   Car.).  Law. — Notice  to  the  owner  of  the  fil- 

55.  Crane  Co.  v.  Smythe,  11  A.  B.  R.  ing  of  the  lien  affidavit  may  be  verbal. 
747,  87  N.  Y.  Supp.  917.  In  this  case  See  In  re  Boner,  36  A.  B.  R.  331,  189 
it  was,  in  substance,  held,  that  the  ad-  Fed.  93   (D.  C.  Ohio). 
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§  1163.  But  Where  Perfecting  Dependent  on  Legal  Proceedings, 
Bankruptcy  May  Dispense  with  Same. — But  where  the  perfecting  oi 
maintaining  of  a  lien  is  by  state  statute  made  to  depend  upon  the  taking 
of  certain  legal  proceedings  within  a  specified  time,  the  lien  .is  absolvefl 
from  such  condition  by  the  bankruptcy  itself,  the  property  thereby  being 
already  in  custodia  legis  such  that  interference  with  it  would  be  contempt.^'' 
Or  perhaps  the  Bankruptcy  Court  would  permit  such  proceedings  to  be 
taken  with  limitation  of  their  effect,  in  analogy  to  the  rule  prevailing  in 
regard  to  exempt  property  and  to  perfecting  rights  against  a  surety  on  a 
bankrupt's  appeal  bond.*^ 

§  1164.  Consent  to  Payment  of  Fund  into  Bankruptcy  Court.— 

Where  all  parties  in  lien  cases  consent  that  the  owner  may  pay  the  fund 
into  the  bankruptcy  court,  the  litigation  may  be  there  carried  on.^^ 

§  1165.  Without  Consent,  State  Court  Proper  Forum,  Where  Con- 
tractor or  Subcontractor  Bankrupt. — Without  consent  of  the  parties, 
the  state  court  is  the  proper  forum,  where  it  is  not  the  owner  but  the  con- 
tractor or  subcontractor  who  is  the  bankrupt,  and  where  third  parties  claim 
interests ;  ^'^  likewise,  where  the  bankrupt  was  owner  but  sold  the  property 
before  the  bankruptcy,  the  purchaser'  retaining  part  of  the  purchase  price  to 
take  care  of  liens  that  might  be  filed.^^ 

The  rule  would  be  different  were  it  specific  property  that  was  thus  placed 
by  a  stake  holder  in  the  custody  of  the  bankruptcy  court  without  the  con- 
sent of  the  other  parties.  In  that  event  the  actual  possession  of  the  prop- 
erty would  carry  with  it  jurisdiction  to  adjudicate  the  rights  of  all  persons 
claiming  interests  therein,  whether  such  persons  would  consent  to  the  ju- 
risdiction or  not.  But  the  subject  of  subcontractors'  liens  is  a  debt — the 
owners'  debt  to  the  head  contractor,  which  they  have  sought  to  appropriate 
by  filing  their  subcontractors'  claims ;  and,  no  matter  if  the  owner  pay  an 
equivalent  sum  of  money  into  the  bankruptcy  registry,  he  cannot  therAy 
discharge  his  debt  without  the  subcontractors'  corisent,  and  the  subcon- 
tractors may  still  sue  him  for  the  debt  garnisheed  by  their  statutory  affi- 
davits, notwithstanding.  The  bankruptcy  court  is  not  an  appropriate  forum 
for  suing  the  owner  for  a  mere  debt,  jurisdiction  to  recover  debts — unless 
tiiey  be  the  money  expression  of  the  value  of  property  belonging  to  the 
estate — not  existing  in  the  bankruptcy  courts,  even  by  the  Amendment  of 
1903.62 

57.  In  re  Falls  City  Shirt  Mfg.  Co.,  3  18  A.  B.  R.  181,  151  Fed.  716  (D.  C.  N. 
A.  B.  R.  437,  98  Fed.  592  (D.  C.  Ky.).  Y.) ;    impliedly,    In    re    Grissler,    13    A. 

58.  Compare,  §§  1102,  1104,  et  seq;  B.  R.  508,  136  Fed.  754  (C.  C.  A.  N. 
also  §§  2711,  2713.  Compare,  a.lso,  Y.) ;  apparently  contra.  In  re  Hobbs,  16 
the  opinions  of  the  various  courts  on  A.  B.  R.  544  (D.  C.  W.  Va.).  See  post, 
the     subject    of     rents    of     mortgaged  "Conflict  of  Jurisdiction." 

premises     of    the     bankrupt     accruing  61.   In  re   Greater  American   Exposi- 

after  adjudication,  §  656,  et  seq.  tion,  4  A.   B.  R.  486,   102  Fed.  986   (C. 

59.  Impliedly,  In  re  Huston,  7  A.  B.       C.  A.   Neb.). 

R.  93  (Ref.  N.  Y.).  62.   See  post,  "Jurisdiction  over  Ad- 

60.  Obiter,   impliedly.   In   re   Adamo,       verse   Claimants,"  §  1683;  also,  §  1697. 
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Dower  Rights,  Curtesy  Rights    and    Widow's    and   Children's  Dis- 
tributive Share. 

§  1166.  Inchoate  Dower  Right  Unimpaired. — The  inchoate  right  of 
dower  is  unimpaired  and  the  trustee  takes  the  property  subject  to  the  right 
becoming  consummate  through  the  bankrupt's  death. ^^ 

§  1166-^.  Except  Where  Dower  Not  Good  against  Levying  or 
Judgment  Creditors. — But  inchoate  dower  is  cut  off  by  the  husband's 
bankruptcy  where  it  would  be  cut  off  under  the  state  law  as  against  a  levy- 
ing creditor;  and  it  has  been  held  in  Pennsylvania  that,  since  the  Amend- 
ment of  1910  to  the  Bankruptcy  Act,  §  47a  (2),  confers  upon  the  trustee 
the  attributes  of  a  creditor  "armed  with  process,"  dower  right  is  barred, 
since  in  that  State  a  sale  on  execution  bars  dower  in  the  execution  debtor's 
real  estate.^* 

In  re  Codori,  30  A.  B.  R.  453,  207  Fed.  784  (D.  C.  Pa.):  "Whether  the  right 
to  dower  under  the  order  if  sold  accordingly,  would  have  been  extinguished  de- 
pends entirely  upon  the  amendment  of  §  47a(2)  of  the  Bankruptcy  Act,  since 
before  a  sale  would  not  have  so  operated.  Lazier  v.  Porter,  109  U.  S.  84;  In  re 
Shaefier  (D.  C,  Pa.),  5  Am.  B.  R.  248,  105  Fed.  352.  By  the  provisions  of  §  70, 
subdivision  5,  the  trustee  is  invested  with  the  bankrupt's  title  to  all  property 
which  he,  prior  to  the  filing  of  the  petition,  could  have  transferred,  or  by  judicial 
process  might  have  been  sold  for  him.  And  as  to  such  property  the  trustee  by 
§  47a(2)  as  amended,  by  the  Act  of  June  25,  1910,  'shall  be  deemed  vested  with 
all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by  legal  or  equi- 
table proceeding  thereon.'  The  trustee,  therefore,  as  has  often  been  decided, 
concerning  such  real  estate  of  the  bankrupt  in  his  possession,  is  in  the  posi- 
tion of  a  lien  creditor.  The  amendment  had  the  effect  of  vesting  in  the 
trustee  the  enlarged  rights,  remedies  and  powers  of  a  judgment  or  other  creditor 
having  a  lien  upon  the  bankrupt's  real  estate  (Bank  of  North  America  v. 
Penna.  Motor  Car  Co.,  235  Pa.  194),  enabling  him  to  sell  such  real  estate 
acquitted  and  discharged  of  the  inchoate  right  of  the  widow's  dower,  to  the 
same  effect  as  by  a  sheriff's  sale  after  levy  on  proper  writ  of  execution. 

"In  Pennsylvania  the  widow's  right  to  dower  in  her  husband's  real  estate 
has  not  been  favored  so  as  to  exclude  the  just  demands  upon  it  for  his  debts. 
She  is  entitled  to  dower  only  in  what  remains  of  her  husband's  estate  after 
payment  of  debts.  His  land  has  always  been  held  as  an  asset  or  chattel  for 
the  payment  of  his  debts;  and  the  sale  of  his  land  on  judgment,  mortgage  or 
other   lien    whatever   has    been   held   to   bar   the   wife's   right    of   dower   in    such 

63.  Thomas   v.  Woods,   33  A.   B.   R.  Export   Storage  Co.,   14  A.   B.   R.   143, 

132,    173    Fed.    585    (C.    C.    A.    Kans.),  136  Fed.  918   (U.   S.   C.   C.  Tenn.). 

quoted  at  §  1166^;   In  re   Slack,  7  A.  Dower   where    there   is   a    purchase 

B.   R.   121,   111   Fed.   523    (D.    C.   Vt.) ;  money  mortgage,   computable   on   sur- 

impliedly.  In  re  Acretelli,  21  A.  B.   R.  plus  only,  in  Ohio,  In  re  Hays,  24  A. 

537,     173    Fed.     131     (D.    C.     N.    Y.).  B.  R.  669,  181  Fed.  674  (C.  C.  A.  Ohio). 

Compare   to   same   effect,   inferentially,  64.    In  re  Freedman,  39  A.  B.  R.  135, 

In    re    Shaeffer,    5    A.    B.    R.    348,    105  (Ref.  Pa.);   In  re  Freedman,  31  A.   B. 

Fed.   353   (D.   C.   Pa.);   obiter.   Bush  v.  R.  53    (D.   C.   Pa.). 
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land.  Director  of  the  Poor  v.  Royer,  43  Pa.  146.  Hence  the  order  to  sell 
free  and  discharged  of  liens  by  the  enlarged  authority  conferred  by  the 
amendment  placing  the  trustee  into  the  position  of  a  lien  creditor  contemplated 
the  discharge  of  the  widow's  inchoate  right  of  dower  and  the  trustee  had  no 
authority  to  sell  otherwise.  To  have  done  so  beyond  doubt  operated  to  the 
prejudice  of  the  bankrupt's  creditors,  since  it  is  well  understood  that  real  estate 
is  not  as  desirable  with  as  without  such  interest  as  the  trustee  attempted  to 
reserve." 

§  1166^.  Dower  in  Lands  Located  in  Another  State. — From  the 
'wording  of  the  statute,  it  might  seem  that  where  the  bankrupt  owns  real 
estate  located  in  another  State,  and  dies,  his  widow  is  entitled  to  such  dower 
rights  as  would  belong  to  her  in  the  State  of  the  bankrupt's  residence.^^ 

Such  a  construction,  however,  might  lead  to  the  giving  of  greater  or  per- 
haps less  dower  to  the  widow  than  she  would  be  entitled  to  under  the  laws 
of  the  State  where  the  land  was  actually  located ;  and  it  is  altogether  likely 
that  the  proviso  of  §  8,  "That  in  case  of  death  the  widow  and  children  shall 
be  entitled  to  all  rights  of  dower  and  allowance  fixed  by  the  laws  of  the 
State  of  the  bankrupt's  residence,"  should  be  read  as  if  the  clause  "fixed 
by  the  laws  of  the  State  of  the  bankrupt's  residence''  'modified  simply 
"allowance"  and  not  also  "dower;"  by  this  construction  the  right  of  dower 
being  left  in  each  State  in  precisely  the  condition  the  State  law  intended. 

Thomas  v.  Woods,  23  A.  B.  R.  132,  173  Fed.  585  (C.  C.  A.  Kans.):  "It  is 
next  urged  that  the  right  of  dower  belongs  in  the  same  class  as  the  right  of 
exemptions  and  homesteads,  which  are  confined  by  §  6  of  the  Bankruptcy  Act 
to  the  State  of  the  bankrupt's  domicile.  Their  similitude  is  very  slight.  Both 
are  in  a  general  way  for  the  protection  of  the  family.  There,  however,  their 
likeness  ceases.  The  homestead  and  exemptions  are  a  part  of  the  bankrupt's 
estate.  They  are  both  primarily  to  be  claimed  by  him  and  set  ofif  to  him. 
Their  selection  from  his  estate  arises  at  the  time  when  that  estate  is  to  be 
appropriated  to  the  payment  of  the  claims  of  his  creditors.  Dower,  on  the 
other  hand,  is  no  part  of  the  bankrupt's  estate.  The  wife  derives  no  right 
from  him  either  by  grant  or  contract.  As  the  Supreme  Court  says  in  Randall 
V.  Krieger,  23  Wall.  137,  148:  'It  is  wholly  given  by  law.'  Congress  has  plenary 
power  over  the  subject  of  exemptions,  because  they  are  part  of  the  bankrupt's 
estate.  It  may,  as  in  the  present  law,  adopt  the  exemption  laws  of  the  several 
States,  or  it  may,  as  in  the  Act  of  1867  *  *  *,  adopt  local  laws  in  part,  and 
supplement  these  with  a  schedule  of  its  own.  Its  power  to  deal  with  the  sub- 
ject, however,  arises  out  of  the  fact  that  exemptions  are  a  part  of  the  bankrupt's 
estate.  This  consideration  shows  that  the  right  of  dower  does  not  belong 
in  the  same  class.  Again,  the  right  of  dower  has  nothing  to  do  with  the 
insolvency  of  the  husband.  It  arises  from  time  to  time  during  the  marriage 
relation  as  the  husband  acquires  real  property.  If  the  wife  has  not  released 
her  right  of  dower,  it  is  as  much  her  own  private,  absolute  property  as  if 
she  had   acquired  it  by  purchase.     That  estate   can   no  more  be   transferred   to 

65.  Bank  v.  Act,  §  8;  Hurley  v.  Dev-  (C.  C.  A.);  contra,  Thomas  v.  Woods, 

lin,  18  A.   B.   R.   627,   151   Fed.   919   (D.  23  A.  B.  R.  133,  173  Fed.  585  (C.  C.  A. 

C.     Kans.),    overruled    by    Thomas    v.  Kans.),  quoted  at  §  1166J4. 
Woods,  23  A.   B,   R.   132,   173   Fed.  585 
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her  husUand's  creditors  than  any  other  portion  of  her  separate  estate.  At 
the  present  time  in  the  United  States,  the  wife,  as  to  her  property  rights, 
is  a  third  person,  and  her  estate  is  no  more  affected  by  the  insolvency  of  her 
husband  than  is  the  property  of  other  third  parties.  In  our  judgment  it  would 
be  beyond  the  constitutional  power  of  Congress  to  provide  that  in  case  of 
bankruptcy  the  dower  rights  of  the  bankrupt's  wife,  as  defined  by  laws  of  the 
several  States,  ceased,  and  the  real  property  owned  by  him  passed  to  his 
trustee  in  bankruptcy  discharged  from  such  right  of  dower.  Bankruptcy  can 
only  deal  with  what  in  law  belongs  to  the  bankrupt.  It  may  annul  his  acts 
and  the  acts  of  his  creditors  which  interfere  with  the  just  enforcement  of  its 
provisions.  It  cannot,  however  annul  an  act  of  the  legislature  of  a  State 
which  previous  to  the  statute  of  bankruptcy  had  vested  an  estate  in  the  wife 
of  the  bankrupt.  Its  whole  field  of  operation  is  circumscribed  to  getting  in 
the  estate  which  under  the  law  belongs  to  the  bankrupt,  and  distributing  the 
same  to  his  creditors.  It  cannot  reach  out  and  take  property  which  under 
the  laws  belongs  to  the  wife,  and  apply  it  to  the  payment  of  the  bankrupt's  debts, 
any  more  than  it  could  seize  that  portion  of  her  property  which  she  acquired 
by  purchase  or  devise.  Again,  it  does  not  follow  that  because  the  right  of 
homestead  and  exemptions  is  confined  in  most  of  the  States  to  the  domicile 
of  the  claimant,  such  a  restriction  would  be  appropriate  in  regard  to  dower. 
Dower  is  not  measured  in  value  or  quantity  as  homesteads  or  exemptions  are. 
The  amount  of  it  is  dependent  solely  upon  the  amount  of  real  property  of 
which  the  husband  is  seized.  *  *  *  The  proviso  deals  with  two  classes  of 
rights:  First,  the  widow's  right  of  dower  in  real  property;  second,  the  allowances 
to  the  family  out  of  the  personal  estate.  This  second  class  of  rights  is 
necessarily  fixed  by  the  laws  of  the  State  of  the  bankrupt's  residence,  for 
general  rights  in  personal  property  follow  the  person  of  the  owner  and  are 
determined  by  the  laws  of  the  State  of  his  residence.  The  framer  of  the 
proviso  used,  in  its  last  clause,  language  which  was  entirely  appropriate  to 
the  allowances,  and  in  part  appropriate  as  to  the  right  of  dower.  Having  in 
mind  several  classes  of  rights,  he  made  the  not  uncommon  mistake  of  using 
language  which  was  not  quite  comprehensive  enough  to  cover  all  those  rights 
under  all  conditions.  If  the  proviso  was  a  grant  of  rights,  there  would  be 
reason  in  restricting  the  rights  to  its  language;  but,  being  intended  to  protect 
existing  rights,  it  ought  not  to  be  given  an  interpretation  which  would  destroy 
any  part   of  those   rights." 

It  has  been  held  that  the  bankruptcy  court  wherein  the  adjudication  of 
bankruptcy  was  had  may  determine  the  rights  of  dower  in  land  located  in 
another  State,  in  the  custody  of  the  trustee  there. 

Hurley  v.  Devlin,  18  A.  B.  R.  637,  151  Fed.  919  (D.  C.  Kans.,  sustained  on  this 
point,  though  reversed  on  other  points,  by  Thomas  v.  Woods,  post) :  "The  ulti- 
mate question  for  determination,  therefore,  is,  shall  the  trustees  of  the  estate 
being  administered  in  this  court  at  the  suit  of  the  widow  be  compelled  to  appear 
in  the  State  courts  of  foreign  states  to  defend  their  interests,  or  supposed  in- 
terests in  the  estate,  when  at  the  time  such  suits  were  brought  they  were  in  the 
actual  possession  of  the  property  in  the  custody  of  this  court,  in  the  due  process 
of  administration.  *  *  *  While  the  act  itself  nowhere  provides  in  what  court 
or  by  what  procedure  the  widow's  rights  to  dower  and  the  allowance  to  the 
widow  and  children  provided  for  by  §  8  thereof  is  to  be  determined  and  set  apart, 
yet  the  above-quoted  provisions  clearly  stake  out,  define,  and  limit  the  rights  of 
the  widow  and  the  creditors  of  the  deceased  bankrupt  as  represented  by  the  trus- 
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tees  in  the  bankrupt  estate.  Hence,  it  is  clear,  in  whatever  court  jurisdiction  of  the 
controversy  resides,  the  rights  of  the  parties  are  governed,  controlled,  and  must 
be  measured  by  the  Bankrupt  Act,  and  not  by  the  laws  of  the  particular  State 
in  which  the  property  is  situate,  except  in  so  far  only  as  such  laws  are  adopted 
and  preserved  by  the  act  for  the  determination  of  such  rights.  As  has  been  seen, 
this  was  the  State  of  the  residence  of  the  bankrupt  before  the  commencement 
of  the  bankruptcy  proceedings.  For  this  reason  jurisdiction  was  conferred  upon 
this  court  by  the  Bankrupt  Act  for  the  purpose  of  entertaining  the  voluntary 
petition  of  the  debtor  to  be  adjudged  a  bankrupt,  to  take  possession  of  his  prop- 
erty through  its  appropriate  officers,  wherever  situate,  to  conserve  the  estate,  and 
to  determine  the  rights  of  the  respective  creditors,  and  all  others  therein,  and 
through  its  trustee  or  trustees  to  set  apart  all  exemptions  to  the  bankrupt  and  to 
pass  title  to  nonexempt  property  to  the  purchasers  thereof  from  the  trustees  in 
the  settlement  of  the  sequestered  estate.  As  has  been  further  seen  before  the 
death  of  the  bankrupt,  while  the  widow's  right  of  courtesy  or  dower  in  the  lands 
of  her  husband  remained  inchoate,  and  for  that  reason  afforded  her  no  right  of 
suit  or  action  for  its  ascertainment  and  allowance,  the  trustees  of  the  estate  re- 
duced the  same  to  their  actual  possession,  and  were  proceeding  with  the  admin- 
istration of  the  estate  in  this  court  in  conformity  with  the  provisions  of  the  act, 
when  the  contingency  giving  her  the  right  of  action  for  her  dower  happened,  and 
when  the  suits  were  brought  by  her  in  the  State  courts  of  foreign  States.  This 
court  having  assumed  jurisdiction  of  the  administration  of  this .  bankrupt  estate, 
and  having  through  its  receivers  taken  actual  possession  of  the  property  in  which 
the  widow,  by  the  happening  of  the  subsequent  event  of  the  death  of  her  husband, 
acquired  the  interest  she  now  asserts  (an  interest  in  and  right  to  a  portion  of 
such  property),  I  am  of  the  opinion  the  determination  of  the  controversy  in- 
volving such  right  is  drawn  to  and  must  be  asserted  in  this  court  having  juris- 
diction of  the  administration  of  the  estate  and  the  custody  of  the  property;  that 
this  jurisdiction,  of  necessity,  is  exclusive,  and  that  the  widow  may,  if  she  is  so 
advised  by  her  solicitors,  exhibit  her  bill  against  the  trustees  and  all  parties  in 
interest  in  said  property,  and  all  property  in  which  she  claims  to  be  endowed  out 
of  her  husband's  estate  to  this  court,  and  that  this  court,  has  full,  ample,  and 
exclusive  jurisdiction  to  cause  all  such  parties  to  be  brought  before  it  and  to 
make  complete  determination  of  the  rights  of  all  parties.''     See  §  1706^. 

Or  otherwise  in  the  custody  of  the  bankruptcy  court,  as,  for  instance, 
in  the  custody  of  the  bankrupt  at  the  date  of  the  fihng  of  the  bankruptcy 
petition. 

Thomas  v.  Woods,  23  A.  B.  R.  133,  173  Fed.  585  (C.  C.  A.  Kans.,  reversing  on 
other  grounds  and  affirming  on  this  ground  Hurley  v.  Devlin,  supra):  "The 
objection  of  the  appellant  that  the  trial  court  was  without  jurisdiction  of  the 
property,  because  it  was  not  situated  in  the  district  of  Kansas,  has  no  merit. 
Upon  the  filing  of  a  petition  in  bankruptcy,  all  property  held  by  or  for  the  bank- 
rupt is  brought  within  the  custody  of  the  court  of  bankruptcy,  and,  upon  adju- 
dication, that  court  is  vested  with  jurisdiction  to  determine  all  liens  and  interests 
affecting  it.     This  jurisdiction  is  coextensive  with  the  United  States." 

It  is  questionable,  however,  whether  the  bankruptcy  court  has  such  ju- 
risdiction to  adjudicate  titles  to  real  estate  in  other  States.  Though  the 
act  is  a  "uniform  law,"  yet  that  does  not  give  the  bankruptcy  court  extra- 
territorial jurisdiction;  and  in  matters  of  title  to  real  estate  jurisdiction 
has  always  been  particularly  confined  to  land  within  the  district,  though 
indirectly  land  elsewhere  may  be  affected  by  the  exercise  of  control  over 
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parties  interested  tiierein  who  may  be  found  in  the  district.  Were  it  not 
so,  in  the  course  of  years,  the  devolution  of  title  to  real  estate  from  one 
to  another,  with  all  the  vicissitudes  of  the  successive  owners  involved, 
would  complicate  the  search  of  records  intolerably,  sometimes  resulting  in 
the  search  of  titles  in  many  diflferent  States,  each  State  a  one  time  State 
of  the  residence  of  some  bankrupt  owner  of  the  land.  Doubtless,  ancillary 
bankruptcy  proceedings  might  be  instituted  for  such  purpose  in  the  dis- 
trict wherein  the  land  is  located. 

§  1166|.  Release  of  Dower  in  Preferential  or  Fraudulent  Mort- 
gage.— A  release  of  dower  is  a  mere  incident  to  the  transfer  itself  and 
falls  with  the  fall  of  the  transfer,  so  that  such  a  release  by  a  bankrupt's 
wife  does  not  remain  available  to  a  mortgagee  upon  the  avoidance  of  the 
mortgage  itself  as  being  preferential  or  fraudulent  against  the  bankrupt's 
creditors.^'' 

§  1167.  Widow's  and  Children's  Allowances. — The  widow's  and 
children's  allowances  are  a  charge  upon  the  property  coming  into  the  bank- 
niptcy  court  if  the  bankrupt  dies  after  the  petition  is  filed  and  before  ad- 
judication.®^  But  if  he  die  after  adjudication,  the  widow  and  children  have 
no  right  to  allowance  out  of  the  bankrupt  assets. ^^ 


Seller's  Right  oe  Stoppage  in  Transitu  and  to  Rescind  Sale. 

§  1168.  Right  of  Stoppage  in  Transitu  Unimpaired. — The  seller's 
right  of  stoppage  in  transitu  is  unimpaired;'^*'  likewise  his  right  to  retain 
possession,  in  case  of  the  buyer's  insolvency,  before  transit  begins.'^ '^ 

In  re  Darlington,  30  A.  B.  R.  800,  163  Fed.  389  (D.  C.  N.  Y.)  :  "The  doctrine 
of  stoppage  in  transitu  can  only  be  invoked  where  insolvency  exists,  and  except 
for  the  provisions  of  the  bankruptcy  statutes  of  1867  and  1898,  the  administration 
of  insolvent  estates  in  the  United  States  has  been  under  the  various  assignment 
acts  of  the  different  States.  Such  laws  relating  to  assignments  and  the  general 
doctrines  of  insolvency,  recognize  preferences  and  preferential  payments.  But 
both  the  Bankruptcy  Act  of  1867  and  that  of  1898  make  preferential  payments 
within  a  certain  period  voidable,  and  provide  against  the  recognition  of  pref- 
erences in  the  administration  of  the  bankrupt  estate.     The  theory  of  the  present 

67.  In  re  Lingafelter,  24  A.  B.  R.  656,  before  Adjudication  but  after  Petition 
181   Fed.  24   (C.   C.  A.   Ohio).  Filed,"  §  99. 

68.  Bankr.   Act,   §   8.  70.    In  re  Burke   &  Co.,  15  A.  B.  R. 

69.  In  re  McKenzie,  15  A.  B.  R.  679,  495  (d.  c.  Pa.) ;  obiter,  In  re  Port- 
143  Fed.  383  (C.  C.  A.  Ark.);  compare,  uondo  Co.,  14  A.  B.  R.  337,  135  Fed.  592 
In  re  Seabolt,  8  A.  B.  R.  57,  113  Fed.  (d    C    Pa  ) 

766  (DC    N    Car.);  contra    In  re  Par-  Compare  on  facts,  but  not  placed  on 

schen    9  A.  b.  R.  389,  119  Fed.  976  (D.  ^j^;^      /^^^^    Pridmore  v.  Puffers   Mfg. 

C.  Ohio);  contra,  In  re  Newton    10  A.  ^       ^^  ^    g    j^             ^g3  p^^    ^gg   (<.. 

B.  R.  345,  133  Fed.  103   (D.  C.  Conn.)  ;  ^  ^  g   ^^      Compa^  effect  of  Amend- 
contra,  In  re  Dicks,  38  A.  B.  R.  845,  198  ^^^^   ^j   ^9^                 g   ^^44 

Fed.  393   (D.   C.   Ga.) ;   compare,   In  re  '  /=  ^    a    tj    n 

Slack,  7  A.  B.  R.  131,  111  Fed.  533  (D.  71.  In  re  Portuondo  Ca,  14  A.  B.  R. 

C.  Vt.).     See  ante,  "Death  of  Bankrupt       337,  135  Fed.  593  (D.  C.  Penn.). 
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bankruptcy  law  would  seem  to  be  utterly  hostile  to  the  idea  of  returning  to  a 
creditor,  goods  as  to  which  title  but  not  actual  possession  had  passed  to  the  bank- 
rupt, and  thus  securing  to  the  creditor  who  stops  the  goods  payment  in  full,  as- 
against  partial  dividends  to  other  creditors.  But  at  the  time  the  bankruptcy  law  of 
1867,  and  the  bankruptcy  law  of  1898,  were  passed,  the  doctrine  of  stoppage  in- 
transitu  was  well  known  in  the  courts  and  in  the  general  body  of  the  law.  The- 
application  of  the  doctrine  of  stoppage  in  transitu,  since  the  passage,  of  the  Bank-- 
ruptcy  Act,  and  its  recognition  by  the  courts,  indicates  that  it  cannot  be  inferred 
from  the  bankruptcy  statute  that  a  principal  of  law,  so  recognized  by  the  courts- 
as  to  have  become  a  legal  right,  was  wiped  out  and  intended  to  be  disregarded,, 
when  no  express  evidence  of  that  intent  was  set  forth  in  the  text  of  the  law.  For 
the  sake  of  consistency,  and  in  order  to  carry  out  the  principle  of  the  bankruptcy 
statute,  that  the  filing  of  a  petition  and  the  appointment  of  a  receiver  is  notice  to 
the  world  and  creates  an  inchoate  title  which  cannot  be  disregarded  by  those  who 
have  in  their  possession  any  part  of  the  bankrupt  estate,  as  indicated  in  the  Mul- 
ler  case,  supra,  the  doctrine  of  stoppage  in  transitu  might  have  been  excluded,  if 
it  had  seemed  wise  to  those,  framing  the  law  so  to  do.  But,  as  has  been  said,  the 
trend  of  decision  and  the  language  of  the  statutes  seem  to  indicate  that  no  change 
in  the  doctrine  of  stoppage  in  transitu  was  made  by  either  of  the  Bankruptcy  Acts- 
of  the  United  States,  and  the  present  case  must  depend  upon  the  determination 
of  the  issue  involved,  according  to  the  principle  of  that  doctrine  as  set  forth  by 
decisions." 

A  claim  presented  against  the  estate    by    one    who  wrongfully  stopped 

goods  in  transit,  may  be  reduced  to  the  extent  of  the  loss  caused  by  his 
action.'^^ 

The  right  of  stoppage  in  transitu  has  been  lost  if  the  goods  reach  the 
actual  possession  of  the  trustee  at  the  designated  terminus;  and  the  same 
rule  has  been  enunciated  as  to  the  possession  of  the  receiver,  even  though 
the  goods  were  shipped  after  the  consignee  had  gone  into  bankruptcy.''^ 

In  re  Allen,  24  A.  B.  R.  574,  178  Fed.  879  (D.  C.  Pa.)  :  "In  the  meantime,  how- 
ever, the  receiver,  being  informed  that  there  were  some  goods  at  the  freight 
house  which  belonged  to  the  bankrupt,  went  and  got  them,  paying  the  freight 
charges  and  having  the  goods  hauled  to  the  bankrupt's  store  by  a  drayman.  Until 
there  was  an  actual  delivery  the  right  of  the  petitioners  to  stop  and  reclaim  the 
goods  was  unquestionable.  But  not  afterwards.  It  was  too  late,  once  the  receiver 
representing  the  estate  had  taken  possession  of  them." 

Seizure  before  the  goods  have  reached  their  destination  will  not,  how- 
ever, end  the  right  of  stoppage  in  transitu. 

§  1169.  Right  to  Rescind  for  Fraud  Unaffected.— The  seller's  right 
to  rescind  a  sale  for  fraudulent  misrepresentations,  etc.,  is  unaffected.'^* 

72.  In  re  W.  A.  Patterson  Co.,  25  A.  Y.);  In  re  O'Connor,  9  A.  B.  R.  18,  114 
B.  R.  855,  186  Fed.  629  (C.  C.  A.).  Fed.  777   (D.  C.  Ga.);  In  re  Patterson 

73.  Compare  post,  §  1881.  &   Co.,   10  A.   B.   R.   748,   125   Fed.   562 

74.  See  post,  "Reclamation  Proceed-  (D.  C.  Tex.);  impliedly.  In  re  Russell 
ings,"  §  1879,  et  seq.  In  re  Hamilton  &  Birkett.  5  A.  B.  R.  608  (Ref.  N.  Y.); 
Furniture  &  Carpet  Co.,  9  A.  B.  R.  65  Haywood  v.  Pittsburg  Industrial  Iron 
(D.  C.  Ind.);  In  re  Marco  Gany,  4  A.  Works,  19  A.  B.  R.  780,  163  Fed.  799' 
B.  R.  576  (D.  C.  N.  Y.);  In  re  Weil,  7  (D.   C.   Pa.). 

A.    B.    R.   90,   111   Fed.   897    (D.   C.   N.  Instances   where   right   of   rescission 
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In  all  these  instances,  the  seller's  substantive  rights  are  unimpaired  and 
he  may  retake  the  property  if  he  makes  out  a  case,  although  he  may  be 
■obliged  to  seek  his  forum  in  the  bankruptcy  court  itself  rather  than  in  the 
State  Courts  ;''S  likewise,  the  seller  may  retain  the  property,  if  he  has  on 
these  grounds,  before  the  bankruptcy,  already  rescinded  the  sale  and  ob- 
tained possession  J* 

SUBDIVISION    "e." 

Set-Oee  and  Counterclaim. 

§  1170.  Right    of   Set- Off   and   Counterclaim   Unimpaired.— The 

right  of  set-of¥  and  counterclaim  is  as  valid  against  the  trustee  as  it  would 
have  been  against  the  debtor  had  he  not  gone  into  bankruptcy,'''^  and  the 
trustee  takes  choses  in  action  and  other  property  subject  thereto.'''^ 


denied:  Failure  to  make  out  case  be- 
cause of  seller  as  admission  or  proof 
that  the  seller  would  have  sold  the 
goods  anyway,  the  fraudulent  mis- 
statement being  denied  by  the  bank- 
rupt. In  re  Davis,  7  A.  B.  R.  276,  112 
Fed.  294  (D.  C.  N.  Y.). 

No  tender  back  of  the  consideration 
received.  In  re  Murphy  Barbee  Shoe 
Co.,  11  A.  B.  R.  434  (Ref.  Mo.). 

No  reliance  on  the  false  statement. 
In  re  Epstein,  6  A.  B.  R.  60,  109  Fed. 
878  (D.  C.  Ark.);  In  re  Roalswick,  6 
A.  B.  R.  752,  110  Fed.  639  (D.  C. 
Mont.).  Whether  affected  by  Amend- 
ment  of   1910,   see   ante,   §   1144. 

75.  Bloomingdale  v.  Empire  Rubber 
Mfg.  Co.,  8  A.  B.  R.  74,  114  Fed.  1016 
(D.  C.  N.  Y.). 

76.  Impliedly,  Lumber  Co.  v.  Taylor, 
14  A.  B.  R.  231,  137  Fed.  321  (C.  C.  A. 
Pa.) :  And  if  the  property  has  been 
sold  by  the  bankruptcy  court  after  he 
filed  his  petition  claiming  them  he  may 
recover  the  proceeds  of  the  sale. 

In  re  Weil,  7  A.  B.  R.  90,  111  Fed. 
897  (D.  C.  N.  Y.):  Should  he  not  be 
entitled  to  recover  their  entire  value 
if  the  sale  was  made  without  his  con- 
sent? 

But  if  the  goods  have  become  com- 
ponent parts  of  a  structure  not  sep- 
arable therefrom  without  manifest  in- 
jury tp  the  whole,  the  right  to  retake 
the  specific  goods  is  lost.  Lumber  Co. 
V.  Taylor,  14  A.  B.  R.  231,  137  Fed.  321 
137  Fed.  321  (C.  C.  A.  Pa.):  "The 
lumber,  purchased  of  defendant,  having 
only  entered  into  the  partial  construc- 
tion of  the  barges,  tio  right  of  title 
thereto  could  be  acquired  by  defend- 
ant's rescission  of  the  sale  for  fraud." 

Pleading  and  Practice  in  Asserting 
Such    Right. — See    post,    "Reclamation 


of  Goods  on  Rescission  of  Sales  for 
Fraudulent  Misrepresentations,"  §  1879. 
See  §  805J4  for  claims  against  estate 
on  rescission  of  contracts  to  purchase 
stock. 

77.  In  re  Searles,  29  A.  B.  R.  635,  200 
Fed.  893  (D.  C.  N.  Y.). 

78.  Bankr.  Acts,  §  68:  "In  all  cases 
of  mutual  debts  or  mutual  credits  be- 
tween the  estate  of  a  bankrupt  and  a 
creditor  the  account  shall  be  stated 
and  one  debt  shall  be  set  off  against 
the  other,  and  the  balance  only  shall 
be  *  *  *  allowed    or   paid." 

Stich  V.  Berman,  15  A.  B.  R.  467 
(Sup.  Ct.  N.  Y.  App.  Div.) ;  Norfolk  & 
W.  Ry.  Co.  V.  Graham,  16  A.  B.  R.  615, 
-145  Fed.  610  (C.  C.  A.  W.  Va.); 
Whittlesey  v.  Becker  &  Co.,  25  A.  B. 
R.   672    (Sup.   Ct.   N.   Y.). 

Instance,  McDonald  v.  Clearwater 
Ry.  Co.,  21  A.  B.  R.  182,  164  Fed.  1007 
(U.  S.  C.  C.  Idaho);  Walther  v.  Wil- 
liams Mercantile  Co.,  32  A.  B.  R.  328, 
169  Fed.  270  (C.  C.  A.  Mich.),  wherein 
a  bailor  of  stock  of  goods  and  business 
which  has  been  delivered  to  a  firm  to 
operate  upon  condition  that  the  bailee 
firm  should  keep  it  replenished  and 
pay  certain  percentages  to  the  bailor 
for  the  use,  was  held  entitled,  on  re- 
possessing the  business,  to  off-set  the 
unpaid  commissions  and  other  charges 
against  the  increased  value  of  the  bus- 
iness; Taylor  v.  Nichols,  23  A.  B.  R. 
306,  134  App.  Div.  (N.  Y.)  783;  In  re 
Harper,  23  A.  B.  R.  918,  175  Fed.  412 
(D.  C.  N.  Y.).  See  ante,  §  818J^;  post, 
§  1203.  Whether  affected  by  Amend- 
ment of  1910,   see  ante,   §   1144. 

Off-set  refused  because  delayed  un- 
til after  bankruptcy  petition  filed. 
Moore  v.  Third  Nat'l  Bk.,  24  A.  B.  R. 
568    (Pa.   Superior   Court). 

A    sum    paid    to    a    landlord    for    an 
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§  1171.  Which  Governs:  Law  of  State,  United  States,  or  of 
Porum. — But,  except  as  the  Bankruptcy  Act  itself  amplifies  or  modifies  the 
right,  the  exercise  of  the  right,  it  has  been  held,  will  be  subject  to  the  rules 
regarding  set-offs  prevailing  in  the  federal  courts  of  the  district  rather 
than  to  those  prevailing  in  the  state  courts. 

Trustee  v.  Mercantile  Nat'l  Bk.,  14  A.  B.  R.  138,  183  N.  Y.  364  (N.  Y.  Court 
of  Appeals) :  "As  the  bankrupt  law  operates  throughout  the  whole  country, 
the  construction  to  be  given  to  it  must  necessarily  be  uniform  throughout  all 
the  States,  not  varying  with  the  local  law.  Therefore,  in  construing  it  we  should 
be  governed  by  the  law  of  set-offs  as  it  prevails  in  the  Federal  Courts  and  not 
in  our  own." 

But  ought  not  the  rule  rather  be,  that,  except  as  the  Bankruptcy  Act  itself 
modifies  or  amplifies  it,  the  rule  of  the  court.  State  or  Federal,  wherein 
the  remedy  is  applied  should  prevail? 

§  1171 1 .  Mutual  Demands  Must  Have  Existed. — Mutual  demands 
must  have  existed.''^ 

In  re  Northrup,  20  A.  B.  R.  86,  159  Fed.  686  (C.  C.  A.  N.  Y.) :  "The  District 
Court  also  reached  the  conclusion  that  the  Syracuse  Bank  remitted  the  pro- 
ceeds of  its  collections  to  the  Central  Bank  through  a  mistake  of  fact.  This 
conclusion  is  apparently  based  upon  the  assumption  that,  had  the  Syracuse 
Bank  been  advised  of  the  collection  of  the  Paul  draft,  it  would  have  set  off 
the  accounts.  But  it  does  not  appear  that  the  Syracuse  Bank  had  any  right 
to  make  such  offset.  On  the  contrary,  it  seems  clear  that  it  had  no  such 
right.  The  bankrupts  undoubtedly  acted  wrongfully  in  failing  to  give  notice 
of  the  collection  of  the  Paul  draft.  But  this  was  a  matter  outside  the  obliga- 
tion of  the  Syracuse  Bank  to  remit  for  what  it  had  collected." 

It  has  been  held  that  money  remitted  to  a  creditor  for  a  specific  pur- 
pose cannot,  by  application  against  the  debtor's  will  to  another  purpose,  be 
converted  into  a  debt  so  that  it  may  come  within  the  rules  of  offset  of 
mutual  debts  or  demands. 

[1867]  Stewart  v.  Hopkins,  30  Ohio  St.  541:  "The  money  was  remitted  to  the 
plaintiffs  for  a  specific  purpose.  It  was  not  intended  the  title  thereto  should 
pass  to  them  for  another  purpose.  The  plaintiffs  were  not,  therefore,  author- 
ized, by  crediting  it  on  account,  to  convert  it  into  a  mere  debt.  Nor  was  it  money 
remitted  to  be  used,  or  held  in  trust,  in  any  manner  to  result  in  a  debt  of  the 
plaintiffs  to  Hopkins  or  Hopkins  &  Co.  Strictly  speaking,  then,  it  could  not  be 
classed  as  among  the  "mutual  debts  or  mutual  credits  between  the  parties,''  au- 
thorized by  the  twentieth  section  of  the  bankrupt  law,  to  be  set-off  against  each 
other;  for  that  section  was  not  intended  to  change  or  enlarge  the  law  of  set-off 
beyond  what  the  principles  of  legal  or  equitable  set-off  previously  authorized. 
Sawyer  v.  Hoag,  17  Wall.  610.     Ordinarily  that  does  not  become  a  debt  which 

extension   of  the   term  may  be   set   off  gan  v.  Wordell,  6  A.  B.  R.  167,  59  N. 

against  a  claim  for  rent.    In  re  Abrams,  E.   1037    (Mass.).     Compare,   also,   dis- 

29  A.   B.  R.   590,  300  Fed.  1005   (D.   C.  cussion   in   In   re"  Becher   Bros.,    15   A. 

Iowa).  B.  R,  338,  139  Fed.  366   (D.  C.  Penn,). 
The   origin  and  history  of  this  pro-  79.  In  re  T.  M.  Lesher  &  Son,  35  A. 

vision   is    discussed    by    Chief    Justice  B.  R.  318,  176  Fed.  650  (D.  C.  Pa.). 
Holmes     of     Massachusetts     in     Mor- 
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was  not  intended  as  such,  nor  a  credit  that  was  not  in  contemplation  of  the 
parties  to  become  a  credit  in  the  nature  of  a  debt.  Waterman  on  Set-Ofif,  §§ 
148  and  153." 

§  1172.  And  Must  Have  Existed  before  Bankruptcy. — Counter  de- 
mands arising  after  bankruptcy  cannot  be  offset.  The  mutual  demands 
must  have  existed  before  the  filing  of  the  petition. ^°  Thus,  offset  has  been 
refused  where  a  bank  attempted  to  offset  a  check  deposited  the  same  day 
but  shortly  after  the  bankruptcy  petition  was  filed. ^^ 

§  1173.  Offset  Need  Not  Be  Due,  if  Owing.— The  debt  sought  to 
be  set  off  need  not  be  due  at  the  date  of  adjudication,  if  owing.^^ 

Obiter,  Steinhardt  v.  National  Bank,  19  A.  B.  R.  72,  120  N.  Y.  App.  Div.  255: 
"*  *  *  jj.  ig  wtW  settled  that  this  provision  of  the  Bankruptcy  Act  relating 
to  set-offs  applies  to  any  debt  provable  in  bankruptcy,  even  though  not  then 
due.'' 


80.  Compare  ante,  §  1118J4.  In  re 
Michaelis  &  Lindeman,  37  A.  B.  R.  299, 
196  Fed.  718  (D.  C.  N.  Y.). 

Instances  held  not  proper  set-offs, 
because  not  existing  before  bankruptcy: 
Right  of  contribution  in  favor  of  bank- 
rupt's cosurety  where  the  obligation  is 
taken  up  by  the  cosurety  after  the  fil- 
ing of  the  petition  has  been  held  not 
capable  of  being  used  as  an  offset 
against  a  claim  of  the  estate  against 
the  comaker  or  cosurety  existing  at  the 
time  of  the  filing  of  the  petition.  In  re 
Bingham,  2  A.  B.  R.  223,  94  Fed.  796 
(D.  C.  Vt.). 

Qu^re,  In  re  Dillon,  4  A.  B.  R.  63, 
100  Fed.  637  (D.  C.  Mass.),  but  this  is 
doubtful  law  since  such  comaker's  or 
cosurety's  right  of  contribution  for  ob- 
ligations paid  after  the  bankruptcy  is 
held  to  be  a  provable  debt. 

But  the  set-off  contemplated  by  the 
Bankruptcy  Act  arising  in  case  of  mu- 
tual debts  or  mutual  credits  between 
the  estate  of  the  bankrupt  and  a  cred- 
itor includes  a  liability  that  has  accrued 
to  a  trustee  which  had  not  accrued  to 
the  bankrupt,  when  the  claim  and  lia- 
bility are  mutual.  In  re  Crystal  Springs 
Bottling  Co.,  4  A.  B.  R.  55,  100  Fed. 
265   (D.   C.  Vt.). 

No  set-off  of  the  testator's  claim 
against  his  own  bankrupt  legatee  where 
the  testator's  death  occurs  after  the 
legatee's  bankruptcy,  nor  although  the 
will  provides  for  set-off  of  debts  against 
legacies.  In  re  Woods,  13  A.  B.  R.  340, 
132  Fed.  83  (D.  C.  Penn.). 

Damages  on  attachment  bond  for 
wrongful  attachment,  accruing  after 
the  filing  of  the  bankruptcy  petition, 
may  not  be  offset.  In  re  Bevins,  21  A. 
B.  R.  344,  165  Fed.  434  (C.  C.  A.  N.  Y.). 

8i;  Moore  v.  Third  '  Nat'l  Bank  of 
Phila.,  34  A.  B.  R.  568  (Pa.  Super.  Ct). 


88.  In  re  Ph.  Semmer  Glass  Co., 
L't'd,  14  A.  B.  R.  35,  135  Fed.  77  (C. 
C.  A.  N.  Y.,  affirming  11  A.  B.  R.  665), 
where  the  bankrupt's  deposit  in  bank 
Tvas  permitted  to  be  offset  against  his 
liability  as  endorser  on  paper  not  yet 
matured,  but  maturing  within  the  year 
after  the  adjudication.  Seammion  v. 
Kimball,  92  U.  S.  362;  N.  Y.  County 
Bk.  V.  Massey,  11  A.  B.  R.  42,  192  U.  S. 
138  (The  facts  of  this  case  are  ex- 
plained in  Carr  v.  Hamilton,  139  U. 
S.  249,  and  in  Scott  v.  Armstrong,  146 
U.  S.  499);  Frank  v.  Mercantile  Nat'l 
Bk.,  14  A.  B.  R.  125  (N.  Y.  Court  Ap- 
peals);  In  re  Kalter,  2  N.  B.  N.  &  R. 
264;. Union   Nat'l   Bk.  v.   McKay,   2   N. 

B.  N.  &  R.  913;  In  re  Little,  6  A.  B.  R. 
681,  110  Fed.  621  (D.  C.  Iowa);  Myers 
V.  Dickerson,  5  A.  B.  R.  595  (D.  C.  N. 
Y.);  Ex  parte  Howard  Nat'l  Bk.,  Fed. 
Cases  No.  6,764;  In  re  City  Bk.  of  Sav., 
Fed.   Cases   No.   3,742. 

But  in  the  event  the  debt  is  not  due, 
no  affirmative  judgment  may  be  ren- 
dered thereon  in  favor  of  the  defend- 
ant. Frank  as  Tr.  v.  Mercantile  Nat'l 
Bk.,  14  A.  B.  R.  135  (N.  Y.  Court  App.). 

But  see,  Irish  v.  Citizens  Trust  Co., 
21  A.  B.  R.  39,  163  Fed.  880  (D.  C.  N. 
Y.),  where  precisely  the  opposite  was 
held,  the  court  refusing  to  allow  fhe 
bankrupt  to  offset  against  a  bankrupt  s 
deposit  his  unmatured  note.  Obiter, 
Taylor  v.  Nichols,  33  A.  B.  R.  306,  134 
App.  Div.  (N.  Y.),  783,  where  a  bank- 
rupt's father  who  owed  a  debt  to  his 
daughter  surrendered  to  her  a  note  he 
held  of  his  in  excess  of  her  debt  to 
him. 

Thus,  unmatured  notes  may  be  off- 
set. Germania  Saving  &  Trust  Co.  v. 
Loeb,  26  A.  B.  R.  238,  188  Fed.  385  (C. 

C.  A.  Tenn.). 
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§  1174.  And  May  Be  Only  Contingently  Owing.— Indeed  a  debt  not 
due  and  only  contingently  owing  may  be  set-off:  as  the  bankrupt's  lia- 
bility as  endorser  on  discounted  paper  not  yet  due  may  have  offset  against 
it  a  deposit  in  bank.^s 

§  1175.  Separate  Debt  Not  to  Be  Offset  against  Joint  Debt.— A 

separate  debt  cannot  be  set  off  against  a  joint  debt  in  bankruptcy  unless 
growing  out  of  a  transaction  or  under  circumstances  establishing  that  the 
joint  credit  had  been  given  on  account  of  the  separate  debt.^* 

§  1176.  Mutual  Debts  to  Be  between  Same  Parties,  in  Same  Ca- 
pacity.— But  the  mutual  debts  must  be  between  the  same  persons,  in  the 
same  capacity :  thus,  a  debt  due  from  a  bankrupt  to  an  individual  partner  of 
a  solvent  firm,  may  not  be  offset  against  a  debt  due  the  estate  from  the  part- 
nership ;  86  although  if  the  firm  were  insolvent  a  different  rule  might  pre- 
vail.8^     Nor  may  an  individual  claim  be  set  off  against  a  trustee's  claim.*' 

Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  451,  196  U.  S.  503:  "Now, 
as  we  have  seen,  from  the  facts  found,  it  must  be  that  the  agreement  between 
Harrison  and  the  tie  company  obligated  the  latter,  when  it  made  the  deduction 
from  pay  rolls,  to  remit  to  Harrison  the  amount  of  such  deduction,  irrespec- 
tive of  the  account  between  itself  and  Harrison.  It  follows  that  as  to  such  de- 
ductions the  tie  company  stood  towards  Harrison  in  the  relation  of  a  trustee, 
and  therefore,  the  case  was  not  one  of  mutual  credits  and  debts,  within  the 
meaning  of  the  set  off  clause  of  the  bankrupt  law." 

Nor  can  a  debt  due  from  a  partner  individually  be  set  off  against  a  judg- 
ment recovered  by  the  firm's  trustee  for  a  partnership  debt.*^ 

And  it  has  been  held,  though,  by  a  divided  court,  that  where  the  receiver 
and  trustee  in  bankruptcy  perform  services  and  furnish  material  in  en- 
deavoring to  complete  the  bankrupt's  contract,  the  other  party  may  not 
offset  damages  for  the  bankrupt's  failure  to  complete  the  contract,  at  any 
rate  not  as  against  the  receivers'  and  trustees'  claim  for  materials  and 
services  though  he  might  as  against  the  portion  of  the  bankrupt's  work 
still  unpaid  for. 

Howard  v.  Magazine  &  Book  Co.,  37  A.  B.  R.  396,  131  N.  Y.  Supp.  (App.  Div.) 
916:  "Receivers  and  trustees  in  bankruptcy  are  not  obliged'  to  continue  to  per- 
form the  contracts  of  the  bankrupt,  and  damages  growing  out  of  such  failures 
are  properly  claims  against  the  bankrupt  and  not  against  the  receivers  or  trus- 
tees as  such.     *     *     *     But  it  is   not  apparent  how  a  claim  against  a  bankrupt 

83.  In  re  Ph.  Semmer  Glass  Co.  Lim.,  86.  Obiter,  In  re  Shults,  13  A.  B.  R. 
11  A.  B.  R.  665  (Ref.  N.  Y.);  obiter,  84,  133  Fed.  573  (D.  C.  N.  Y.);  In  re 
Morgan  v.  Wordell,  6  A.  B.  R.  170  Crystal  Springs  Bottling  Co.,  4  A.  B. 
(Sup.  Jud.  Ct.  Mass.).  R.  55,  100  Fed.  265  (D.  C.  Vt.). 

84.  In  re  Crystal  Springs  Bottling  87.  Howard  v.  Magazine  &  Book  Co., 
Co.,  4  A.  B.  R.  55,  100  Fed.  265  (D.  C.  27  A.  B.  R.  296,  131  N.  Y.  Supp.  916. 
Vt.) ;  Gray  v.  Rollo,  18  Wall.  639,  21  88.  In  re  T.  M.  Lesher  &  Son,  35  A. 
L.  Ed.  937.  B.  R.  218,  176  Fed.  650  (D.  C.  Pa.). 

85.  In  re  Shults,  13  A.  B.  R.  84  (D. 
C.  N.  Y.). 
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may  be  set  up  as  against  a  claim  for  services  or  material  supplied  by  the  trustee, 
even  if  they  in  doing  so  are  but  continuing  a  contract  partly  performed  by  the 
bankrupt." 

§  1177.  Offset  Must  Be  Provable  Debt.— A  set-off  or  counterclaim 
is  not  allowable  in  favor  of  any  debtor  of  the  bankrupt  which  is  not  itself 
provable  against  the  estate;  the  claim  sought  to  be  set  off  must  itself  be  a 
"provable  debt."89  Thus,  a  surety  paying  part  of  his  principal's  debt  after 
adjudication  of  the  principal,  may  offset  the  amount  paid,  by  way  of  pro 
tanto  subrogation  to  the  creditor's  claim,  against  a  debt  due  from  the  surety 
to  the  estate.90  gyt  "provable"  means  provable  in  nature,  not  that  it  may 
be  proved;  thus,  claims  not  filed  within  the  year  are  nevertheless  prova- 
ble, though  too  late  to  be  "proved. "^^ 

Similarly,  the  bankrupt  has  been  allowed  to  offset  a  claim  for  unliqui- 
dated damages  arising  from  the  false  representations  of  the  creditor  in  in- 
ducing the  bankrupt  to  enter  into  the  contract  of  sale  involved  in  the 
claim.82 

§  1178.  But  Claim  Not  Proved  within  Year,  Nevertheless  Avail- 
ble  as  Offset. — But  claims  that  are  provable  in  their  nature  and  have  not 
been  "proved"  [filed]  within  the  year  are  nevertheless  available  as  offsets, 
if  otherwise  proper  offsets.®^ 

Steinhardt  v.  National  Park  Bank,  19  A.  B.  R.  72,  120  App.  Div.  N.  Y.  255: 
"Owing  to  the  expiration  of  the  year,  the  defendant  had  doubtless  lost  its  right 
to  prove  its  claim  in  bankruptcy;  but  that  is  of  no  consequence  in  the  determina- 
tion of  this  appeal,  for  it  was  entitled  to  the  benefit  of  the  set-off  provision  of  the 

89.  Bankr.  Act,  §  68   (b)    (1).     In  re  form    of     a    claim    for    indemnity     was 

Ph.  Semmer  Glass  Co.  L,'t'd,  11  A.   B.  finally  permitted  to  be  offset,  as  being 

R.  665   (Ref.  N.  .Y.),  affirmed  in  14  A.  a   mutual   credit,   the   payment   by   the 

B.  R.  S5,  135  Fed.  77  (C.  C.  A.  N.  Y.).  surety     giving     rise     evidently      to      a 

In   re   Bingham,   2  A.    B.    R.   223,   94  claim   in   his   own   right   for   indemnity 

Fed.   796    (D.    C.   Vt.),   wherein   it   was  or  contribution  as   to  which  he  would 

held,  a  comaker  of  the  bankrupt  could  not    need   to    stand     in    the     creditor's 

not    offset    his     right    to     contribution  shoes. 

*  arising  by  his  taking  up  the  obligation  In  re  Becher  Bros.,  15  A.  B.  R.  328, 

since   the   bankruptcy   against   a    claim  139    Fed.    366    (D.    C.   Penn.) :     In   this 

existing    against  the    comaker    at    the  case    the    trustee    in    bankruptcy    of    a 

time  of  the  filing  of  the  petition.     Such  tenant   was   denied   the   right   to   offset 

comaker's  only  right  was  to  present  the  against  the  landlord's  claim  for  unpaid 

creditor's  claim  and  take  the  dividends  rent    damages    in    tort    for    negligently 

thereon.     Compare,   quaere.   In   re   Dil-  permitting  water  to  flow  into  tenant's 

Ion,  4  A.  B.  R.  63,  100  Fed.  627  (D.  C.  premises. 

Mass.).  90.  In  re  Dillon,  4  A.   B.   R.  63,   100 

Morgan  v.  Wordell,  6  A.   B.  R.  167,  Fed.  627   (D.  C.  Mass.). 

178  Mass.  350,  59  N.   E.  1037.     In  this  91.  Norfolk    &   W.    Ry.    Co.   v.    Gra- 

case  it  was  held,  that  a  claim  on  which  ham,  16  A.  B.  R.  615,  145  Fed.  610  (C. 

a  preference  had  been  received  was  on  C.  A.  W.  Va.) ;  Morgan  v.  Wordell,  6 

that  account  not  a  "provable"  debt  and  A.  B.  R.  167,  178  Mass.  350. 

yet  might  be  used  as  an  offset,  if  a  "mu-  98.  In  re  Harper,  23  A.  B.  R.  918,  175 

tual   credit."     The   right  to   offset   the  Fed.  412  (D.   C.  N.  Y.). 

claim  itself  on  which  a  preference  had  93.   In   re   Havens,   25  A.   B.   R.   116, 

been     received     was     denied     on     the  183   Fed.   367    (D.   C.    N.   Y.) ;   Morgan 

ground    that     it     was     not     "provable"  v.   Wordell,   6  A.  B.   R.  167,   178   Mass. 

against  the  estate,  but  the  claim  in  the  350.     See  ante,  §  733. 
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Bankruptcy  Act  regardless  of  the  fact  that  it  failed  to  prove  its  claim  in  bank- 
ruptcy." 

Norfolk  &  W.  Ry.  Co.  v.  Graham,  16  A.  B.  R.  615,  145  Fed.  610  (C.  C.  A.  W. 
Va.) :  "But  we  think  it  cannot  be  true  that  such  failure  to  prove  the  claim  to 
rhe  excess  in  the  bankruptcy  proceeding  leaves  the  company  in  the  position 
of  a  mere  debtor.  Statutes  of  limitation  are  strictly  construed.  But  even  if 
the  rule  of  construction  were  otherwise,  the  language  of  the  clause  in  question 
and  its  context  seem  tc  us  to  plainly  limit  its  effect  to  proceedings  in  bank- 
ruptcy. In  enacting  the  Bankrupt  Act,  Congress  could  have  had  no  reason  for 
requiring  a  debtor  creditor,  whose  claim  against  exceeds  his  debt  to  the  bank- 
rupt, to  prove  the  excess  and  insist  upon  his  rights  as  a  creditor  of  the  estate. 
And  hence  there  was  no  reason  for  penalizing  such  failure  by  imposing  a 
limitation  upon  the  right  of  a  person  thus  situated  who  does  not  wish  to  prove 
and  claim  the  excess.  The  full  purpose  of  §  57n  seems  to  us  to  be  subserved 
\yhen  it  is  held  that  the  limitation  applies  merely  to  claims  sought  to  be  asserted 
in  the  bankruptcy  proceeding. 

"We  think  the  true  solution  of  the  question  before  us  is  that  the  counter- 
claim which  may  be  set  off  in  an  independent  action  brought  by  the  trustee 
is  (subject  to  the  restrictions  of  §  68b,  30  Stat.  565  [U.  S.  Comp.  St.  1901,  p. 
3,450])  one  that  is  provable  in  its  nature,  and  need  not  necessarily  be  one  that 
has  been,  or  may  yet  be,  proved  in  the  bankruptcy  proceeding." 

This  rule  would  seem  to  apply  to  cases  where  the  trustee  in  bankruptcy 
has  recovered  a  preference  and  the  preferential  transferee  has  failed  to 
prove  his  claim  in  the  bankruptcy  court  within  the  year. 

Yet,  compare,  obiter,  Ommen,  Trustee,  v.  Talcott,  23  A.  B.  R.  570,  175  Fed. 
259,  261  (D.  C.  N.  Y.):  "In  equity  his  claim  as  beneficiary  must  be  subject 
to  the  same  rules  of  limitation  as  though  he  applied  in  the  bankruptcy  court 
for  his  beneficial  interest  pro  rata  in  the  funds  of  that  court.  In  other  words, 
it  is  a  case  in  which  a  court  of  equity  ought  to  observe  the  same  limitation  in 
giving  a  remedy  on  the  cross-bill  as  the  claim  itself  would  be  subject  to  were 
suit  brought  upon  it  in  the  tribunal  which  normally  has  jurisdiction  over  it.  Be- 
sides, I  Ihink  that  Mr.  Czaki  has  shown  that  the  cases  which  seem  to  permit 
a  claim  of  this  character  to  be  set  off  are  all  cases  arising  in  bankruptcy,  and 
that  a  court  of  equity  has  never  attempted  to  allow  a  claim  at  a  time  when  it 
could  no  longer  be  proved.  All  these  were  cases  originally  in  bankruptcy, 
and,  if  so,  they  are  equally  authorities  to  the  defendant  in  a  bankruptcy 
court  as  they  are  in  a  court  of  equity.  It  is  true  that  Page  v.  Rogers,  211  U. 
S.  575,  21  Am.  B.  R.  496,  53  L.  Ed.  332,  was  a  case  in  which  the  decree  was  in 
equity,  but  in  that  case  the  court  did  not  allow  the  set-off  in  the  suit  itself, 
but,  on  the  contrary,  directed  the  defendant  to  file  his  proof  of  claim  in  the 
bankruptcy  court.  On  the  other  hand,  there  is  a  hope  of  the  substantial  de- 
termination of  this  litigation,  if  the  cross-bill  is  not  interjected  at  the  pres- 
ent time,  and,  in  view  of  the  extraordinary  delays  which  the  suit  has  already 
suffered,  I  am  not  in  the  least  disposed  to  give  the  parties  any  further 
grounds  for  procrastination.  I  will  not,  however,  deprive  the  defendant  of 
the  use  of  so  much  of  the  recovery  as  he  is  apparently  entitled  to  under  his 
claim  in  bankruptcy,  and  therefore  I  will  let  him  retain  in  his  hands  that 
proportion  of  his  assets  which  his  claim  in  bankruptcy,  if  filed,  represents  of 
the  total  of  all  claims  filed,  including  his  own.  This  he  may  do  if  at  the  time 
the  decree  is  entered  he  has  already  filed  his  proof  of  claim  in  the  bankruptcy 
court.     Of  course,   a   certain   portion   of  his   dividend   so   retained  he   will   have 
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to  pay  over  as  his  proportion  of  the  expenses  of  administration,  but  that  can- 
not be  ascertained  at  the  present  time.  When  I  come  to  decide  the  case  and 
direct  the  final  decree,  I  will  therefore  allow  the  defendant  to  retain  his 
proportion  of  his  claim  in  bankruptcy  out  of  the  proceeds  of  this  suit.  If 
the  complainant  desires,  the  defendant  will  be  obliged  to  give  security  for  the 
payment  of  the  portion  so  retained,  provided  he  does  not  succeed  in  proving 
his  claim  in  bankruptcy  for  any  part  or  all  of  the  same,  and  the  complainant 
will  be  permitted  at  any  time  to  apply  at  the  foot  of  the  decree  for  a  modifi- 
cation as  to  that  portion,  if  the  defendant  procrastinate  in  pressing  his  claim 
in  bankruptcy,  or  to  compel  him  to  pay  his  share  of  the  expenses." 

§  1179.  Voidable  Preference  Not  Available  as  Offset  in  Favor 
of  Preferred  Creditor. — Preferences  voidable  under  §  60  (a)  and  (b) 
are  not  allowable  as  set-offs  to  claims  against  preferred  creditors  on  the 
ground  that  the  preferences  and  the  claims  constitute  mutual  debts  and 
credits.^* 

Inasmuch  as  a  debt  upon  which  a  preference  has  been  given  is  neverthe- 
less "provable"  though  not  "allowable"  (as  noted,  ante,  §  632),  the  refusal 
to  permit  the  offsetting  of  preferences  must  either  be  based  on  general  prin- 
ciples of  statutory  construction  or  upon  the  interpretation  of  the  term 
"provable"  here  to  mean  "allowable." 

§  1179^.  But  Dividend  Available  as  Offset  in  Favor  of  Preferred 
Creditor. — But  the  dividend  to  which  the  preferred  creditor  would  be  en- 
titled upon  recovery  of  the  preference  by  the  trustee,  may  be  offset  by  the 
preferred  creditor.^" 

94.  Western   Tie   &    Timber    Co.    -v.  to  same  effect.  In  re  Elsasser,  7  A.  B. 

Brown,  12  A.  B.  R.  Ill  (C.  C.  A.  Ark.),  R.   215    (Ref.    Penn.).     Also,   compare, 

reversed  in  13  A.   B.  R.  447,  196  U.  S.  inferentially,  Morgan  v.  Wordell,  6  A. 

502.  B.   R.   167,.59   N.   E.   1037    (Mass.   Sup. 

Obiter,  Mason  v.  Herkimer  Co.  Bank,  Jud.   Ct.) ;  also,  compare,  obiter.  In  re 

32  A.  B.  R.  733,  172  Fed.  529  (C.  C.  A.  Dillon,  4  A.  B.  R.  63,  100  Fed.  627  (D. 

N.  Y.);  compare.  In  re  White  (Froeh-  C.  Mass.);  also,  compare,  In  re  Scherzer, 

ling  V.  Amer.  Trust  &  Savings  Bank),  12  A.   B.   R.   451,   130   Fed.   631    (D.   C. 

24  A.  B.  R.  197,  177  Fed.  194  (C.  C.  A.  Iowa). 

111.),  although  the  decision  in  this  case  Preferential  Transferee's  Reimburse- 

is  better  placed  upon  the   doctrine   of  ment  for  Care  of  Property  Meanwhile. 

§  1184,  post.  — It   has  been   held  that  the   preferen- 

In  re  Ryan,  5  A.  B.  R.  396,  105  Fed.  tial  transferee,  will  not  be  allowed,  by 
760  (D.  C.  Ills.) :  Although  this  was  a  way  of  set-off,  a  claim  for  money  ad- 
case  of  so-called  "innocent  prefer-  vanced  or  expended  in  connection  with 
ences"  before  the  Amendment  of  1903,  the  property  while  it  was  in  his  pos- 
yet  the  principle  involved  is  the  same.  session;  but  that  such  claim  must  be 
"Cash  payments  on  account  (if  re-  properly  presented  against  the  estate 
ceived  with  reasonable  grounds  of  be-  in  bankruptcy.  Bank  of  Wayne  v. 
lief,  etc.,)  made  within  four  months  be-  Gold,  26  A.  B.  R.  723  (App.  Div.  N. 
fore  the  filing  of  the  bankruptcy  pe-  Y.).  But  compare  ante,  §  775,  note,  and 
tition,  are  not  included  in  the  mutual  post,  §  llMYz. 

debits    and    credits    contemplated    by  95.  See  ante,  §§  716,  717,  7171^,  733, 

§  68."  _  _  775,    1178.      Compare,    post,   §    1185,    as 

Compare,  as  to  deposit  in  bank  being  to  dividend   on  stockholding  creditor's 

available  as  offset.  New  York  Co.  Nat.  claim     being     offset    against     unpaid 

Bk.  V.  Massey,  11  A.  B.  R.  42,  193  U.  stock    subscriptions.      Ommen,    Trus- 

S.  138   (reversing  In  re  Stege,  8  A.   B:  tee    v.    Talcott,    23    A.    B.    R.    570,    175 

R.  515,  116  Fed.  342  (C.  C.  A.  N.  Y.) ;  Fed.  259,  261   (D.  C.  N.  Y.),  quoted  at 

Trust  &  Sav.  Bk.  v.  Trust  Co.,  224  U.  §   1178. 
S.  152,  30  A.  B.  R.  624;  also,  compare 
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And,  where  a  preferential  transferee  had  failed  to  set  up  his  claim  to 
dividend  by  way  of  cross-bill,  the  court  protected  him  by  an  order  permit- 
ting him  to  retain  sufficient  of  the  funds,  on  the  giving  of  a  bond,  to  cover 
his  possible  dividend. ^^ 

§  1180.  But  General  Deposits  in  Bank  Available  to  Bank  as 
Set-Ofif,  if  Not  Applied  by  Bankrupt  on  Bank's  Claim. — A  deposit 
in  bank  is  not  a  preference,  even  when  applied  upon  a  debt  with  full  knowl- 
edge of  the  debtor's  insolvency,  where  it  has  been  made  as  a  general  de- 
posit, subject  to  check  and  creating  the  relation  of  debtor  and  creditor, 
and  not  made  as  a  deposit  to  pay  a  particular  debt;  and,  therefore,  not 
being  a  preference,  it  is  available  as  an  offset  to  the  debtor's  note  or  other 
debt.9^ 

New  York  County  Nat.  Bk.  v.  Massey,  11  A.  B.  R.  43,  193  U.  S.  138,  reversing 
In  re  Stege,  8  A.  B.  R.  515  (C.  C.  A.  N.  Y.),  where  the  United  States  Supreme 
Court  held,  that  a  deposit  of  money  within  four  months  of  bankruptcy,  with 
a  bank  upon  an  open  account  subject  to  check,  may  be  set  off,  the  Supreme 
Court  saying:  "A  deposit  of  money  to  one's  credit  in  a  bank  does  not  operate 
to   diminish  the  estate  of  the  depositor,  for  when  he  parts  with  the  money  he 


96.  Ommen,  Trustee  v.  Talcott,  23  A. 

B.  R.  570,  175  Fed.  259,  261  (D.  C. 
N.  Y.). 

97.  Compare  post,  "Fifth  Element  of 
Preference — Transfer,"  §  1341,  et  seq.; 
also  see  Trust  &  Sav.  Bk.  v.  Trust  Co., 
324  U.  S.  153,  30  A.  B.  R.  634; 
Studley  V.  Boyleston  Nat.  Bk.,  339  U. 
S.  533,  30  A.   B.   R.   161   (afifi'g  S.   C,  39 

A.  B.  R.  169,  200  Fed.  249);  Studley 
V.  Boyleston  Bk.,  39  A.  B.  R.  169,  300 
Fed.  249  (C.  C.  A.  Mass.;r  quoted  at 
§  1329  and  §  1341 ;  In  re  Elsasser,  7  A.  B. 
R.  215  (Ref.  Penn.);  In  re  Myers  & 
Charni,  3  A.  B.  R.  760  (D.  C.  Ind.) ;  In  re 
Hill  Co.,  12  A.  B.  R.  221,  120  Fed.  315  (C. 

C.  A.  Ills.) ;  In  re  Little,  6  A.  B.  R.  681, 
110  Fed.  621  (D.  C.  Iowa);  In  re 
Scherzer,  12  A.  B.  R.  451,  130  Fed.  631 
(D.  C.  Iowa);  In  re  Shults,  13  A.  B.  R. 
84  (D.  C.  N.  Y.);  West  v.  Bk.  of  La- 
homa,  16  A.  B.  R.  733  (Sup.  Ct.  Okla.) ; 
In  re  Medarsi-Vine  Carriage  Co.,  17  A. 

B.  R.  897  (Ref.  Ohio);  Whitaker  v. 
Crowder  State  Bank,  25  A.  B.  R.  876 
(Sup.  Ct.  Okla.);  In  re  Percy  Ford 
Co.,  28  A.   B.   R.  919,   199   Fed.   334   (D. 

C.  Mass.) ;  Germania  Savings  &  Trust 
Co.  V.  Loeb,  26  A.  B.  R.  238,  188  Fed. 
285  (C.  C.  A.  Tenn.);  Steinhardt  v. 
National  Bank,  19  A.  B.  R.  72,  120  App. 
Div.  (N.  Y.)  255.  Compare  post,  §§ 
1297,  1341;  Booth  v.  Prete,  22  A.  B.  R. 
579,  81  Conn.  636,  71  Atl.  938;  obiter, 
Irish  V.  Citizens  Trust  Co.,  21  A.  B.  R. 
39  (D.  C.  N.  Y.). 

And  it  makes  no  difference  that  the 
notes     were   not    yet    due.       Germania 


Savings  &  Trust  Co.  v.  Loeb,  26  A.  B. 
R.  238,  188  Fed.  285  (C.  C.  A.  Tenn.). 
Rule  conceded  but  held  not  appli- 
cable to  offset  of  deposit  of  a  check 
on  same  day  though  before  precise 
hour  of  filing  bankruptcy  petition. 
Moore  v.  Third  Nat'l  Bk.  of  Phila.,  24 
A.  B.  R.  568  (Pa.  Superior  Ct.). 
'  In  re  Meyer  &  Dickinson,  5  A.  B.  R. 
593,  106  Fed.  828  (D.  C.  N.  Y.) :  Bank 
issuing  due  bill  on  depositor's  account 
in  ignorance  of  depositor's  general  as- 
signment, may,  on  bankruptcy  of  de- 
positor later  occurring,  recover  the  due 
bill  from  the  trustee  for  purposes  of 
offset  against  unmatured  notes  of  de- 
positor. To  same  effect  (1867),  In  re 
Petrie,  7  N.  B.  Reg.  Fed.  Cases  11,040; 
to  same  effect  (1867),  Blair  v.  Allen,  3 
Dill.  101,  Fed.  Cas.  1,483;  to  same  ef- 
fect (1867),  Scammon  v.  Kimball,  92  U. 
S.  363;  compare,  also,  to  same  effect 
(1867),  Traders'  Bk.  v.  Campbell,  14 
Wall.  87;  contra.  In  re  Keller,  6  A.  B. 
R.  621,  109  Fed.  118  (D.  C.  Iowa). 

And  the  right  of  offset  exists  where 
the  bankrupt's  liability  was  contin- 
gent, as  endorser.  In  re  Ph.  Semmer 
Glass  Co.,  Lim.,  11  A.  B.  R.  665  (Ref. 
N.  Y.),  affirmed  in  14  A.  B.  R.  25,  135 
Fed.  77  (C.  C.  A.);  obiter,  Morgan  v. 
Wordell,  6  A.  B.  R.  170  (Mass.  Sup. 
Jud.  Court);  also,  see  ante,  §  1174. 

It  has  been  held  that  the  bank's  right 
of  offset  may  not  be  exercised  as  to 
notes  not  yet  due.  Irish  v.  Citizens 
Trust  Co.,  21  A.  B.  R.  39  (D.  C.  N.  Y.). 
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creates  at  the  same  time,  on  the  part  of  the  bank,  an  obligation  to  pay  the 
amount  of  the  deposit  as  soon  as  the  depositor  may  see  fit  to  draw  a  check 
against  it.  It  is  not  a  transfer  of  property  as  a  payment,  pledge,  mortgage, 
gift  or  security.  It  is  true  that  it  creates  a  debt,  which,  if  the  creditor  may  set 
it  oflf  under  §  68,  amounts  to  permitting  a  creditor  of  that  class  to  obtain  more 
from  the  bankrupt's  estate  than  creditors  who  are  not  in  the  same  situation, 
and  do  not  hold  any  debts  of  the  bankrupt  subject  to  set-off.  But  this  does 
not,  in  our  opinion,  operate  to  enlarge  the  scope  of  the  statute  defining  pref- 
erences so  as  to  prevent  set-ofi  in  cases  coming  within  the  terms  of  §  68a.  If 
this  argument  were  to  prevail  it  would,  in  cases  of  insolvency,  defeat  the  right 
of  set-off  recognized  and  enforced  in  the  law,  as  every  creditor  of  the  bank- 
rupt holding  a  claim  against  the  estate  subject  to  reduction  to  the  full  amount 
of  a  debt  due  the  bankrupt  receives  a  preference  in  the  fact  that  to  the  extent 
of  the  set-off  he  is  paid  in  full." 

But  doubtless  if  the  deposit  is  not  all  the  time  subject  to  check,  but  is  a 
deposit  against  the  particular  debt,  it  would  amount  to  a  method  of  pay- 
ing the  debt  by  "transfer"  and  would  be  a  preference,  if  other  conditions 
of  a  preference  also  existed.  However,  the  giving  to  the  bank  of  a  check 
on  the  deposit  to  pay  the  note  has  been  held  to  be  merely  the  recognition 
and  voluntary  exercise  of  the  right  of  offset  already  existing  and  not  to  be 
a  preference.''''^ 

And  the  rule  is  not  changed  where  a  bank  holds  ample  security  for  the 
debt  at  the  time  of  bankruptcy,  but,  by  delay,  the  security  depreciates  and 
leaves  a  deficit :  the  deposit  may  still  be  offset. ^^  And  the  date  of  the  filing 
of  the  bankruptcy  petition  is  the  date  at  which  the  provability  is  to  be  tested.®* 
Similarly,  it  would  appear  that  the  date  of  the  filing  of  the  bankruptcy 
petition  is  the  date  for  determining  the  status  of  the  deposit ;  ^  and  it  has 
been  held  that  fractions  of  a  day  may  be  disregarded,  where  substantial 
justice  is  thus  done;^  so  that  in  one  case  the  deposit  of  a  check  on  the 
identical  day  of  the  filing  of  the  bankruptcy  petition,  though  actually  be- 
fore  the    filing  thereof    (especially  since    it    was    deposited    for    collection 

97a.   Studley  v.    Boyleston    Nat.    Bk.,  own     claim     against     bankrupt     store- 

329  U.  S.  523,  30  A.  B.  R.  161,  affirming  keeper    funds    deducted    from    employ- 

S.  C,  39  A.  B.  R.  649,  300  Fed.  249  (C.  ees'  wages  to  pay  storekeeper  for  sup- 

C.  A.  Mass.).  plies  furnished  the  employees;  one  re- 

98.     Steinhardt  v.  National  Bank,  19  lation    is    a    trust    relation,    the    other 

A.  B.  R.  72,  120  App.  Div.  (N.  Y.)  355  individual.     Western  Tie  &  Timber  Co. 

reversing  18  A.  B.  R.  86,  53  Misc.   (N.  v.   Brown,   13   A.    B.   R.   447,   196  U.   S. 

Y.)  464.  503,  reversing  12  A.  B.  R.  111. 

Bank  may  be   allowed  to  amend  its  99.  Steinhardt  v.  Nat'l  Bk.,  18  A.  B. 

claim  by  deducting  deposits  by  way  of  R.   87,  52   Misc.   (N.   Y.)   465,   reversed, 

offset,    In  re  Myers  &  Charni,  3  A.  B.  on   other   grounds,   in   19   A.   B.   R    72 

R.  760  (D.  C.  Ind.).  130  App.   Div.   N.   Y.  255. 

Offset    against   claim    upon   an     en-  1.   (Assumed  as  rule)   Mobre  v.  Third 

dorsement  by  bankrupt  before  maturity  Nat'l    Bk.    of   Phila.,    24   A.    B.     R.    568 

of  paper.     In  re  Ph.  Semmer  Glass  Co.  (Pa.   Superior  Court). 

L't'd,  11  A.  B.  R.  665  (Ref.  N.  Y.),  af-  2.    Impliedly,    Moore   v.   Third    Nat'l 

firmed  in   14  A.   B.   R.   25,   135   Fed.   77  Bk.  of  Phila.,  34  A.  B.  R.  568   (Pa.  Su- 

(C.    C.   A.    N.    Y.);    obiter,    Morgan   v.  perior     Court):       In    re     Michaelis     & 

Wordell,   6   A.    B.    R.    170    (Mass.    Sup.  Lindeman,   27   A.    B.    R.   399,    196    Fed. 

Jud.   Ct.).  718   (D.  C.  N.  Y.). 

No   offset   by   retaining  to   apply   en 
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merely  and  not  collected  until  afterwards)  was  held  as  occurring  at  the 
same  instant  with  the  filing  of  the  bankruptcy  petition  and  hence  not  avail- 
able as  an  offset.^ 

§  1181.  Creditor  Selling  Claim  to  Effect  Indirect  Preference  by 
Purchaser's  Using  Claim  as  Offset  to  Purchase  Price. — A  creditor 
of  the  bankrupt  cannot  avoid  the  prohibitions  of  the  Act  against  prefer- 
ences by  assigning  his  claim  to  one  who  in  turn  uses  it  as  part  of  the  pur- 
chase price  of  assets  bought  from  the  bankrupt.* 

Similarly,  a  creditor  who  purchased  a  portion  of  the  bankrupt's  prop- 
erty, whilst  the  bankrupt's  business  was  in  the  hands  of  a  creditors'  com- 
mittee (of  which  the  purchasing  creditor  was  a  member),  has  been  refused 
the  right  of  offsetting  his  claim  against  the  unpaid  purchase  price.^ 

§  1182.  Offsets  Purchased  with  Knowledge  of  Insolvency  or  to 
Use  as  Offset,  etc..  Not  Allowable. — But  a  set-off  or  counterclaim  is 
not  allowable  in  favor  of  any  debtor  of  the  bankrupt  which  was  pur- 
chased by  or  transferred  to  him  after  the  filing  of  the  petition,  or  within 
four  months  before  such  filing,  with  a  view  to  such  use  and  with  knowl- 
edge or  notice  that  such  bankrupt  was  insolvent,  or  had  committed  an  act 
of  bankruptcy.^ 

Western  lie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  452,  196  U.  S.  502:  "To 
allow  the  set-off  under  the  circumstances  disclosed  would  violate  the  plain 
intendment  of  the  inhibition  contained  in  clause  b  (2)  of  §  68.  *  *  *  That 
is  to  say,  whether  or  not  the  trust  relation  was  engendered,  the  result  would 
still  be  that  the  tie  company,  within  the  prohibited  period,  and  with  knowledge 
of  the  insolvency  of  Harrison,  acquired  the  claims  of  the  latter  against  the 
laborers,  with  a  view  to  using  the  same  by  way  of  payment  or  set-off,  so  as 
to  obtain  an  advantage  over  the  other  creditors  which  it  was  not  lawfully 
entitled  to  do." 

[Not  so  purchased]  Trust  &  Savings  Bank  Co.  v.  Trust  Co.,  224  U.  S.  152,  30 
A.  B.  R.  624:  "It  is  the  main  purpose  of  this  statute,  as  its  terms  fbow,  to  pre- 
vent debtors  of  the  bankrupt  from  acquiring  claims  against  the  bankrupt  for 
use  by  way  of  set-off  and  reduction  of  their  indebtedness  to  the  estate.  There 
is  no  question  of  the  solvency  of  Prince  when  he  deposited  the  money  to  se- 
cure the  certificates,  and  what  was  done  was  not  the  acquisition  of  a  claim 
against  Prince  with  a  view  to  setting  it  off  against  the  bank's  indebtedness  on 
the  certificates,  but  was  the  satisfaction,  without  diminution  of  the  estate  of  the 

3.  Moore  v.  Third  Nat'l  Bk.  of  case  of  assigning  claims  for  the  pur- 
Phila.,  34  A.  B.  R.  568  (Pa.  Superior  pose  of  obtaining  offset  after  bank- 
Ct.).  In  re  Michaelis  v.  Lindeman,  27  ruptcy,  or  at  any  rate,  with  knowl- 
A.  B.  R.  299,  196  Fed.  718  (D.  C.  N.  Y.).  edge     of    the    impending     bankruptcy. 

4.  Hackney  v.  Hargreaves  Bros.  Obiter,  Stich  v.  Berman,  15  A.  B.  R. 
(Raymond  Bros.   Clark  Co.),   13  A.   B.  467   (N.  Y.  Sup.   Ct.  App.   Div.). 

R.  164,  68  Neb.  634  (Sup.  Ct.  Neb.).  National    Bank   of   Newport   v.    Na- 

5.  In  re  White  (Froehling  v.  Amer.  tional  Herkimer  Co.  Bank,  28  A.  B.  R. 
Trust  &  Savings  Bank),  24  A.  B.  R.  218,  225  U.  S.  178.  Compare,  In  re 
197,   177   Fed.   194   (C.   C.   A.   111.).  White,   24  A.   B.   R.   197,   177   Fed.   104 

6.  Bankr.  Act,  §  68  (b)  (3).  In  re  (C.  C.  A.  111.).  Compare,  analogously, 
Shults,   14  A.   B.   R.  378    (D.   C.   N.  Y.,  ante,  §  11795^. 

affirming  13  A.  B.  R.  84),  which  was  a 
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bankrupt,  of  possible  claims  of  others,  who,  in  the  event  of  Prince's  default, 
would  have  been  entitled  to  the  deposits  represented  by  the  certificates.  We 
do  not  think  such  transaction  comes  within  the  language  or  reason  of  §  68b." 

Compare,  Hackney  v.  Hargreaves  Bros.,  13  A.  B.  R.  164  (Neb.  Sup.  Ct.) : 
"A  creditor  of  a  bankrupt  cannot  escape  the  consequences  of  the  Bankrupt 
Act  regarding  unlawful  preferences  by  assigning  his  account  to  a  purchaser 
of  the  property  of  the  bankrupt,  under  an  arrangement  whereby  such  purchaser 
offers  to  assume  the  liability  and  satisfy  such  account,  contingent  upon  the  pur- 
chase of  the  bankrupt's  property  and  where  in  the  sale  of  such  bankrupt's 
property  as  a  part  of  the  consideration,  such  purchaser  agrees  to  and  assumes 
such  liability,  and  reserves  from  the  purchase  price  an  amount  sufficient  to 
satisfy  the  same. 

"In  such  a  case  the  legal  effect  of  the  transaction  is  to  appropriate  out  of  the 
assets  of  the  bankrupt  the  amount  required  and  used  in  the  satisfaction  of  such 
claim  by  the  purchaser  assuming  the  liability,  and  other  essential  elements  not 
being  lacking,  an  unlawful  preference  in  favor  of  such  creditor  results  there- 
from." 

But  the  provision  is  only  applicable  where  the  trustee  is  one  of  the  par- 
ties. It  is  not  applicable  as  between  strangers  upon  claims  assigned  aiid 
claims  owing  by  the  bankrupt.'^ 

§  1183.  Burden  of  Proof  of  Propriety  of  Offset  on  Debtor.— The 

burden  of  proof  is  on  the  debtor  seeking  to  use  the  offset  to  show  it  was 
received  before  the  bankruptcy  and  without  knowledge  of  tfie  impending 
bankruptcy.^ 

§  1184.  Supervening  Insolvency  Destroying  Right   of   Offset. — 

Wherever  supervening  insolvency  would  destroy  the  right  of  set-off,  had 
there  been  no  proceedings  in  bankruptcy,  it  will  likewise  destroy  it  in  bank- 
ruptcy. Thus,  a  creditor  who  has  purchased  a  portion  of  the  bankrupt's 
property  whilst  it  was  in  charge  of  an  advisory  creditors'  committee,  may 
not  offset  his  claim  against  the  unpaid  purchase  price ;  ^  although,  no  doubt, 
the  creditor  could,  by  proper  proceedings,  offset  the  dividend  to  which  he 
might  be  entitled  against  the  unpaid  purchase  price. 

§  1185.  Thus,  Stockholding  Creditor  May  Not  Offset  against 
Unpaid  Subscriptions. — Thus  a  stockholder  who  is  also  a  creditor  may 
not  offset  his  claim  against  his  liabihty  for  unpaid  stock  subscription,  after 
the  corporation  becomes  insolvent.^** 

Kiskadden  v.  Steinle,  29  A.  B.  R.  346,  203  Fed.  374  (C.  C.  A.  Ohio):  "How- 
ever, we  think  the  true  interpretation  of  §  68a  and  b  and  of  such  rule  is,  that 
after  the  corporation  becomes  insolvent,  any  sum  due  upon  a  stock  subscription 
is  impressed  with  the  character  of  a  trust  in  favor  of  all  the  creditors  alike, 
except  only  such  as  may  have  given  credit  to  the  company  with  knowledge  of 

7.  Stich  V.  Berman,  15  A.  B.  R.  467  197,  177  Fed.  194  (C.  C.  A.  111.),  at- 
(N.  Y.  Sup.  Ct.  App.  Div.).  though  not  placed  upon  this  ground. 

8.  In  re  Shults,  14  A.  B.  R.  378,  135  10-  I"  re  Howe  Mfg.  Co.,  37  A. 
Fed.  633  (D.  C.  N.  Y.).  B.  R.  477,  193  Fed.  534  (D.  C.  Ky.) ;  In 

Q    T„   _„  wTu:>.^  /■T7,„=i,i;„„  ■>     a™^,.  re  Standard  Dairy  &  Ice  Co.,  SO  A.  B. 

9.  In  re   White  (rroenlmg  v.  Amer.  ^    -„^    i-o  c   t\    A\      n  •     -i 
T>..  „i    s    o„   :„„„  T3„„i,\     o^  A     in     o  R-  331  (Kef.  D.  C).     Compare,  similar 
Trust   &  Savmgs  Bank),   34  A.    h     R.  propositions,  ante,  §§  805^,  sioM- 
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the  scheme  of  stock  issue.  Hence,  to  apply  such  an  unpaid  subscription  as  a 
set-off  to  an  ordinary  claim  held  by  the  subscriber  against  the  corporation 
would  be  to  appropriate  the  rights  of  the  other  creditors  in  the  subscription 
debt  to  the  exclusive  benefit  of  the  person  owing  it;  or,  on  the  other  hand,  it 
might,  as  respects  his  co-stockholders,  subject  him  to  the  payment  of  more 
than  his  ratable  share  of  the  bankrupt's  debts.  It  cannot  be  said,  then,  that  the 
debts  in  question  are  in  their  nature  both  mutual  and  in  the  same  right;  nor 
that  after  the  bankruptcy  there  was  any  reason  for  enforcing  stockholder's 
liability  or  Bauman's  ratable  share  thereof  except  for  the  equal  benefit  of  all 
the  creditors." 

In  re  Albert  Goodman  Shoe  Co.,  3  A.  B.  R.  200,  96  Fed.  949  (D.  C.  Penna.) : 
"He  cannot  be  permitted  to  diminish  a  fund  that  he  is  under  obligation  to  in- 
crease and  thereby  deprive  the  other  creditors  of  money  that  it  would  be  his 
duty  immediately  to  return.  If  the  Company  had  continued  to  be  solvent,  it 
might  or  might  not  have  been  at  liberty,  under  all  circumstances,  to  set-off  his 
subscription  against  his  liability  on  the  note.  That  point  is  not  now  involved 
for  the  fact  of  insolvency  has  supervened,  and  this  creates  a  situation  in  which 
the  rights  of  other  creditors  must  also  be  considered.  It  would  be  highly  in- 
equitable to  allow  him  to  apply  a  part  of  the  assets  for  his  own  benefit,  until 
he 'has  put  into  the  funds  money  that  he  justly  owes.  He  must  cease  to  be  a 
debtor  before  he  can  enforce  his  claim  as  a  creditor." 

Babbitt  v.  Read,  23  A.  B.  R.  254,  173  Fed.  712  (U.  S.  C.  C.  N.  Y.):  "Coming 
to  the  second  defense,  the  set-off  alleged  is  not  available  against  the  trustee 
in  bankruptcy,  because  it  involves  no  mutual  debt  or  credit  between  the  stock- 
holder and  the  estate  of  the  bankrupt,  within  §  68  of  the  Bankruptcy  Act. 
Sawyer  v.  Hoag,  17  Wall.  610,  21  L.  Ed.  731.  When  the  Central  Trust  Com- 
pany, as  trustee  under  the  mortgage,  distributes  among  the  bondholders  it 
represents  the  dividend  paid  it  by  the  trustee  in  bankruptcy,  so  far  as  the  same 
has  been  collected  from  the  stockholders,  this  equity  can  be  adjusted.  In  that 
proceeding  the  paying  stockholders  will  get  back  whatever  they  are  entitled 
to  as  bondholders.  The  trustee  in  bankruptcy  is  not  concerned  in  settling  the 
equities  of  the  bondholders  and  the  stockholders  inter  sese.  If,  however,  for 
the  protection  of  creditors  other  than  the  bondholders,  it  should  prove  neces- 
sary to  settle  these  equities  in  the  bankruptcy  court,  that  court  has  power  to 
do  so,  because  it  is  necessary  for  the  proper  distribution  of  the  bankrupt's  es- 
tate." 

A  dividend  declared  by  the  bankrupt  corporation  when  not  earned,  of 
course  may  not  be  offset  by  a  stockholder  against  the  trustee's  suit  for  un- 
paid stock  subscription.il 

Nor  may  a  stockholder,  after  the  bankruptcy  of  the  corporation,  rescind 
his  stock  subscription  for  fraud  or  misrepresentation  and  present  his  claim 
for  moneys  paid  by  him,  for  sharing  in  the  bankruptcy  dividends ;  and  this 
is  so,  notwithstanding  the  fraud  was  not  discovered  before. ^^ 

Perhaps  such  instances  should  rather  come  under  the  subject  of  the  cred- 
itor's title  taken  by  the  trustee. 

However,  the  dividend  on  the  stockholding  creditor's  claim  may,  with- 
out doubt,  be  offset  against  his  unpaid  subscription.is 

11.  Roney  v.  Crawford,  24  A.  B.  R.  160  Fed.  573  (C.  C.  A.  Mo.),  quoted  at 
638    (Ga.).  §  805^. 

12.  Scott  V.  Abbott,  30  A.  B.  R.  335,  13.    Compare   analogous    doctrine    as 
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§  1186.  Supervening  Insolvency  Creating  Right   of  Offset. — On 

the  other  hand  wherever  supervening  insolvency  would  give  rise  to  the 
right  of  set-off,  the  right  is  enforceable  in  bankruptcy. '* 

Schuler  v.  Israel,  120  U.  S.  606:  "While  it  may  be  true  that  in  a  suit  brought 
by  Israel  against  the  bank  it  could,  in  an  ordinary  action  at  law,  only  make 
plea  of  set-off  of  so  much  of  Israel's  debt  to  the  bank  as  was  then  due,  it 
could  by  filing  a  bill  in  chancery  in  such  a  case,  alleging  Israel's  insolvency, 
and  that,  if  it  was  compelled  to  pay  its  own  debt  to  Israel,  the  debt  which 
Israel  owed  it,  but  which  was  not  due  would  be  lost,  be  relieved  by  a  proper 
decree  in  equity.'' 

And  this  right  may  be  exercised  by  the  trustee  against  an  insolvent  stock- 
holder who  is  also  a  creditor. i* 

§  1187.  No  Judgment  against  Trustee  for  Excess  of  Offset. — 

But  such  claims  can  only  be  used  for  set-off — no  affirmative  judgment  for 
any  excess  can  be  rendered  against  the  trustee ;  ^^  although  of  course  the 
exce'ss  may  be  presented  as  a  claim  against  the  estate.^''' 

§  1188.  Likewise,    No    Judgment    in    Bankruptcy    Proceedings 
against    Claimant    Where    Estate's    Claim    Exceeds    Claimant's. — 

Likewise  there  may  be  no  judgment  in  the  bankruptcy  proceeding  against 
the  claimant  where  the  estate's  offset  exceeds  the  creditor's  claim.  The 
trustee  must  seek  his  remedy  by  plenary  action. i^ 

to      offsetting      bankruptcy      dividends  ful    performance    of   the    covenants    of 

against     preferences,    ante,     §    1179]^.  the  lease   during  its  entire  term,   same 

Compare,    obiter,    inferentially.    In    re  to  be  applied   on  the   last   six  months' 

Alleman    Hardware    Co.,    22    A.    B.    R.  rent,  the  landlord's  bankruptcy  will  not 

871,   172   Fed.   611    (D.   C.   Pa.),   quoted  entitle  the  tenant  to  offset  the  deposit 

on    other   points    ante,    §    976;    inferen-  against  rents  accruing  after  bankruptcy 

tially,     Babbitt   v.    Read,     23    A.    B.    R.  and  before   completion  of  the  term   of 

254,  173  Fed.  712   (U.  S.  C.  C.   N.  Y.),  the  lease.     In  re   Banner,   18  A    B    R 

quoted   at   §    1185;    (1867)    obiter,    Wil-  62,  149  Fed.  636   (D.  C.  N.  Y.) 
^"''    "'Vc  Stockholders    of    the    Corpora-  jg.   Inferentially,  Babbitt  v.  Read,  23 

tion,  18  Nat.  Bankr.  Reg.  179.  a.   B.   R.   251,   173   Fed.   712    (U    S     C 

14.  Compare    to  same  effect,  Carr  v.  c.    N.   Y.),   quoted   at   §   1185. 
Hamilton,  129  U.  S.  249.     In  re  Meyer  ie    'r       *  -\x  .■^     -k-,  .m    t,, 
&  Dickinson,  5  A.  B.  R.  593  (D.  C.  N.  ,/^/   T,™^'"^,,^"  ,¥t"^^"^'^^   ^^P   ^^■' 
Y.):     In  this  case  a  bank  paid  money  "  ^-  ^-  ^-  ^^^   (N.  Y.  Court  App.). 
by  due  bill  in   ignorance   of  a   deposi-          17.   Matter   of   Havens,   25   A.    B.   R. 
tor's    general    assignment;     the     court  11^,  182  Fed.  367  (D.  C.  N.  Y.) ;  obiter, 
held,  that   it  might   on  the   subsequent  I"   ""I,  J.   M.   Lesher,   25  A.   B.   R.   218, 
bankruptcy    of    the    depositor,    recover  ^'^^  Fed.  650  (D.  C.  Pa.), 
the  due  bill  for  the  purpose  of  offset,          18.  See  post,  general  subject  of  "Ju- 
even  in  Pennsylvania  whose  laws  pro-  risdiction  over  Adverse  Claimants,"  ch. 
hibit,    under    other    circumstances,    the  XXXIII;    analogously.    Fitch   v.    Rich- 
offsetting     of    deposits    against     unma-  ardson,   16  A.   B.   R.  835,   147   Fed.   196 
tured  notes.  (C.    C.   A.    Mass.).     Similarly,   §   764. 

Special  Deposit  by  Tenant  with  Obiter,  In  re  'T.  M.  Lesher,  25  A.  B. 
Landlord  to  Secure  Covenants  of  R.  218,  176  Fed.  650  (D.  C.  Pa.);  anal- 
Lease,  on  Landlord's  Subsequent  Bank-  ogously.  In  re  Peacock,  24  A.  B.  R. 
ruptcy  to  Be  Applied  According  to  159,  178  Fed.  851  (D.  C.  N.  Car.);  ap- 
Terms  of  Deposit  and  Not  to  Be  Used  parently,  contra.  In  re  White  (Froeh- 
as  Offset  to  Rents  Accruing  after  Bank-  ling  v.  Amer.  Trust  &  Savings  Bank), 
ruptcy.— Where  a  tenant  deposited  a  24  A.  B.  R.  197,  177  Fed.  194  (C.  C. 
fund   with   his   landlord   for   the   faith-  A.   111.). 
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subdivision  "f." 

Application  of  Payments, 

§  1189.  Application  of  Payments. — The  rights  of  the  parties  as  to 
the  apphcation  of  payments  remain  unimpaired  by  the  debtor's  subsequent 
bankruptcy,  and  the  trustee  takes  title  subject  thereto.*^ 

§  1190.  Thus,  Creditor's  Right  to  Apply  in  Absence  of  Debtor's 
Instructions. — The  right  of  a  creditor  to  apply  payments  as  he  may  de- 
sire, in  the  absence  of  instructions  from  the  debtor  before  the  application, 
is  unimpaired  by  the  debtor's  subsequent  bankruptcy ;  although  thereby 
the  creditor  is  permitted  to  apply  them  on  an  unsecured  debt  rather  than 
on  a  secured  debt;^''  or  on  a  claim  not  entitled  to  priority  rather  than  on 
a  priority  claim.^i 

But  if  he  apply  payments  received  during  the  four  months  period  before 
bankruptcy  (limited  for  avoiding  preferences)  on  wages  earned  before  the 
statutory  period  of  three  months  (limited  for  priority  of  wages),  thus  leav- 
ing a  priority  claim  for  the  full  amount  earned  within  the  statutory  three 
months,  he  must  surrender  the  preferential  payments,  for  the  payments 
were  not  made  on  claims  entitled  to  priority,^^  but  not,  if  he  did  not  re- 
ceive the  payments  with  reasonable  grounds  of  belief,  etc.^^  And  a  cred- 
itor may  not  apply  a  payment  upon  an  unpaid  check  where  the  check  was 
given  before  and  the  payment  made  after,  a  new  invoice  of  goods  was  sold 
on  credit  to  the  insolvent,  so  as  to  enable  him  to  offset  the  invoice  against 
the  payment  as  being  a  "new  credit"  subsequent  to  a  preference. ^^ 

§  1191.  Application  to  Be  as  Equity  Requires,  in  Absence  of 
Directions. — The  duty  of  the  court  to  apply  payments  as  equity  may  re- 
quire in  the  absence  of  direction  from  the  debtor  in  the  first  instance  and 

19.     Instance,     application     of     pay-  20.   In   re  Johnson,   11   A.   B.   R.   138 

i-nents,     Hoffschlaeger     Co.    v.     Young  (D.     C.    N.     Car.);     Hoffschlaeger     v. 

Nap,  12  A.  B.  R.  517   (D.  C.  Hawaii):  Young   Nap,   13   A.   B.   R.   517    (D.    C. 

Account     with     partnership     continued  Hawaii). 

with  its  successor,  a  corporation,  pay-  21.  !„  re  Van  Wert  Machine  Co.,  36 

ments  apphed  by  creditors  to  partner-  a.    B.    R.    597,    186    Fed.    607    (D     C. 

ship  claim.                                         ,     „    „  Mass.) ;    In   re   Andrews,    19   A.    B.    R. 

Instance,  In  re  Porterfield,  15  A.  B.  R.  441    (Ref.    N.    Car.).      Also,    see    post, 

11,  138  Fed.  193  (D.  C.  W.  Va.):   Agent  §  217914.     But  compare,  In  re  Flick,  5 

and  principal:    Tax  collector,   short  m  a.    B.    R.   465,    105    Fed.    503.      And    in 

his  accounts,  receipts  his  own  tax  bills,  ^^^^^   States  the  court,  in  the  absence 

nevertheless   held,   his    taxes    paid   and  gf  application  by  the  parties,  will  apply 

moneys    in    his    hands    turned    over    to  payments  most  favorably  to  the  debtor 

his  principal  could  not  later  be  applied  rather  than  to  the  creditor,  In  re  Mc- 

by  the  court  first  on  other  taxes  then  intyre    Bros.,    31    A.    B.    R.    588    (Ref. 

on  his  own.  Miss  ). 

T,  ^'if^'^^%   M  ^n    J?^?f  "■  ^^^J^'c^-  22-   In  re   King  Co.,  7  A.  B.   R.  619, 

R.  138  (D.  C.  N.  Car.)     In  re  King  Co.,  „    ,  ,j^  „    Ma,, -1 

7   A.    B.    R.    619,    113    Fed.    110    (D.    C.  ^^^  ^\^-  "°/^-  "^  ^^^^-l 

Mass.);    In   re   Bailey,   7   A.    B.    R.   26,  23    In  re  A^ndrews,   19  A.   B.   R.   441 

112  Fed.  406   (D.   C.  Vt.);   Zartman  v.  (Ref.  N.  Car.). 

Hines,    6   A.    B.    R.    139    (Ref.    N.   Y.) ;  84.   In  re   Bailey,  7  A.   B.   R.  26,   112 

In   re  Tanner,   6  A.   B.    R.   196    (D.    C.  Fed.   406    (D.   C.   Vt.). 

N.  Y.). 
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of  the  creditor  in  the  second  instance,  is  unimpaired.^s  And  application 
will  be  made  by  a  court  of  equity,  first  upon  the  interest  and  then  upon 
the  principal ;  ^s  and  first  upon  the  prior  indebtedness,  even  though  thereby 
the  creditor  is  enabled  to  claim  right  of  offset  for  unsecured  new  credits,^''' 
or  to  claim  priority  for  the  later  items.^* 

Likewise,  where,  under  one  continuous  arrangement,  book  accounts  were 
assigned  as  collateral  each  time  a  lender  made  an  advancement,  the  pro- 
ceeds of  each  account,  when  collected,  were  applied  first  to  the  particular 
note  for  which  the  account  was  assigned,  then  any  surplus  to  the  debtor's 
general  account.^* 


Spb;ci]?ic  Depensbs  and  Rights  of  Bankrupt  to  Which  Trustee  Suc- 
ceeds. 

§  1192.  Trustee  Succeeds  to  Bankrupt's  Defenses  and  Rights. 

— On  the  other  hand,  the  trustee  is  entitled  to  urge  all  the  rights  and  all 
the  defenses  the  bankrupt  might  have  urged  had  there  been  no  bankruptcy.^" 

Drew  V.  Myers,  23  A.  B.  R.  666,  81  Neb.  750:  "We  think  it  safe  to  say  that 
the  trustee  of  a  bankrupt  may  maintain  any  action  which  the  bankrupt  might 
have  maintained  but  for  the  intervention  of,  the  bankruptcy,  and  it  is  not  neces- 
sary in  such  a  case  for  him  to  state  that  the  property  already  in  his  hands 
is  insufficient  to  pay  the  debts  of  the  bankrupt.  It  is  only  when  he  brings  an 
action  which  is  in  the  nature  of  a  creditor's  bill  that  he  is  required  to  make 
such  an  allegation." 

Amendment  of  1910. — The  Amendment  of  1910,  giving  the  trustee 
also  the  title  of  a  creditor  levying  process  as  to  property  in  the  custody 
of  the  bankruptcy  court,  and  of  a  creditor  with  execution  unsatisfied  as 
to  property  not  in  such  custody,  does  not  prevent  the  trustee's  succession 
to  all  the  bankrupt's  defenses  and  rights;  the  trustee  still  is  entitled  to 
urge  all  the  rights  and  all  the  defenses  the  bankrupt  might  have  urged 
had  there  been  no  bankruptcy. ^i 

25.  Zartman  v.  Hines,  6  A.  B.  R.  139  In  re  Banner,  18  A.  B.  R.  61,  149  Fed. 
(Ref.   N.   Y.);    In   re   Tanner,   6   A.    B.      936  (D.  C.  N.  Y.). 

R.  196   (Ref.  N.  Y.).  Creditor  having  two  securities,  whether 

26.  Zartman  v.  Hines,  6  A.  B.  R.  139  trustee  can  oblige  him  to  exhaust  the 
(Ref.  N.  Y.).  other  security  before   resorting  to  se- 

27.  In  re  Tanner,  6  A.  B.  R.  196  (Ref.  curity  on  which  trustee  also  has  lien. 
N.  Y.).  In  re  Currie  (Austin),  36  A.  B.  R.  345, 

Likewise  Application  of  Securities  to  185  Fed.  363  (C.  C.  A.  N.  Y.). 

Be  Made  in  Accordance  with  Contract.  28.     In  re  Van  Wert  Mach.  Co.,  36 

—Where  a  fund  has  been  deposited  as  A.    B.    R.    597,^186    Fed.    607    (D.    C. 

security  with  one  subsequently  becom-  Mass.). 

ing  bankrupt   such   fund   is   to   be   ap-  29.  Young  v.  Upson,  8  A.  B.  R.  377, 

plied   in  accordance  with  the  contract  115  Fed.  193  (U.  S.  C.  C.  N.  Y.). 

and  the  bankruptcy  will  not  permit  a  30.  In   re   Martin,    37  A.   B.    R.    151 

change  of  such  application.     Impliedly,  (Ref.  Tex.). 

31.  Bankr.  Act,  §  70a. 
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§  1193.  May  Interpose  Bar  of  Statute  of  Limitations. — The  trus- 
tee may  plead  the  statute  of  limitations  and  indeed  it  is  his  duty  to  do  so.*^ 

In  re  Wooten,  9  A.  B.  R.  247,  S50,  118  Fed.  670  (D.  C.  N.  Car.):  "It  is  the 
duty  of  the  trustee  to  plead  the  statute  of  limitations,  especially  when  required 
by  creditors  whom  he  represents." 

Impliedly,  In  re  Lorillard,  5  A.  B.  R.  603,  604,  107  Fed.  677  (C.  C.  A.  N.  Y.) : 
"Two  objections  are  urged  to  the  allqwance  of  these  claims,  (a)  that  they  were 
outlawed  at  the  time  the  petition  was  filed.  *  *  *  What  written  statement 
will  be  sufficient  to  take  a  case  out  of  the  operation  of  the  statute  of  limitations 
is  regulated  by  the  provisions  of  the  New  York  Code  of  Civil  Procedure.  Dis- 
cussions of  the  general  subject  found  in  the  opinions  of  the  Federal  courts  and 
of  courts  of  other  States  are,  therefore,  unpersuasive.  The  statute  of  New  York, 
as  interpreted  by  the  New  York  courts,  is   controlling." 

The  fact  that  the  bankrupt,  after  the  filing  of  the  petition,  executes  an 
acknowledgment  of  indebtedness  wherein  the  statute  of  limitations  is 
waived,  does  not  prevent  the  trustee  from  setting  up  the  statute  as  a  bar 
to  such  indebtedness.33 

It  is  also  held,  that  any  creditor  may  interpose  the  defense ;  ^*  but  this 
rule  would  properly  apply  only  where  no  trustee  had  yet  been  appointed, 
or  where  the  creditor's  special  rights,  as  distinguished  from  the  rights  of 
all  the  other  creditors,  are  involved. 

§  1194.  May  Urge  Statute  of  Frauds. — So,  also,  he  may  plead  or 
interpose  the  Statute  of  Frauds.^^ 

§   1194-|.  May  Plead  Estoppel. — So  also,  he  may  plead  estoppel.^e 

§  1195.  May  Plead  Illegality  or  Ultra  Vires. — So,  also,  the  trustee 
may  plead  and  urge  illegality,^'''  and  ultra  vires.^^ 

§  1196.  May  Plead  Usury. — So,  also,  he  may  plead  usury  although 
this  defense  is  usually  said  to  be  one  purely  personal  to  the  debtor.s^ 

32.  In  re  Farmer,  9  A.  B.  R.  19,  116  38.  Compare  post,  §  1204;  also,  see 
Fed.  763  (D.  C.  N.  Car.).                                In    re     Manistee     Watch     Co.,    28    A. 

Thus,  to  wife's  claim  of  vendor's  lien  B.   R.  316,  197  Fed.  455   (D.  C.  Mich.), 

for  money  advanced  for  husband,  bank-  39.    In  re  Kellogg,  10  A.  B.  R.  7   (C. 

rupt,  25  years  before.  In  re  Teter,  23  A.  C.  A.  N.  Y.,  affirming  7  A.  B.  R.  623), 

B.  R.  223,  173  Fed.  798  (D.  C.  W.  Va.).  113  Fed.  120  (D.  C.  N.  Y.,  affirming  6 

33.  In  re  Zorn  &  Co.,  27  A.  B.  R.  433,  A.  B.  R.  389);  In  re  Miller,  9  A.  B.  R. 
193  Fed.  399  (D.  C.  Pa.).  274,   118    Fed.   360   (D.    C.    Ga.) ;    In   re 

34.  In  re  Lafferty  &  Bros.,  10  A.  B.  Wilde's  Sons,  13  A.  B.  R.  317  (D.  C. 
R.  290,  122  Fed.  558  (D.  C.  Penn.).  See  N.  Y.).  Instance,  Ryttenberg  v. 
also,  other  instances.  In  re  Lorillard,  Schefer,  11  A.  B.  R.  652,  131  Fed.  313 
5  A.  B.  R.  602,  107  Fed.  677  (C.  C.  A.  (D.  C.  N.  Y.) :  In  this  case  a  com- 
N.  Y.).  mission  of  2^   per  cent,  on  net  sales, 

35.  Instance,  Zartman  v.  Hines,  6  A.  for     guaranteeing     consignments     was 

B.  R.  139  (Ref.  N.  Y.).  held   not    usurious.      Instance,     In    re 

36.  Instance,  In  re  Cantello  Mfg.  Sawyer,  12  A.  B.  R.  269,  130  Fed.  384 
Co.,  36  A.   B.   R.   57,   185   Fed.   276   (D.       (D.  C.  Mass.);  In  re  Martin,  27  A.  B. 

C.  Me.).  R-    151    (Ref.    Tex.);    instance,    In    re 

37.  Impliedly,  Marden  v.  Phillips,  4      Holmes  Lumber  Co.,  26  A.  B.  R.  119, 

A.  B.  R.   566   (D.   C.  Mass.);  instance,      189    Fed.    178    (D.    C.    Ala.);    instance, 
Jacobs  V.  Ballantine   Brew.   Co.,  37  A.      held   not  usury,   Houghton   v.   Burden, 

B.  R.  918,  193  Fed.  393  (C.  C.  A.  Mass.).      338  U.   S.  161,   30  A.   B.   R.  16. 
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Obiter,  In  re  Worth,  12  A.  B.  R.  566,  130  Fed.  937  (D.  C.  Iowa) :  "It  would 
seem  that  the  legal  representatives  of  the  borrower  might  interpose  the  objec- 
tion of  usury  the  same  as  he  might  do.  Whether  the  trustee  in  bankruptcy  of 
this  estate  in  such  a  representative  and  might  interpose  such  objection  for  the 
purpose  of  preventing  the  allowance  of  illegal  interest  on  this  claim,  need  not 
be  determined,  for  he  is  not  interposing  such  objection." 

In  re  Stern,  16  A.  B.  R.  510,  144  Fed.  956  (C.  C.  A.  Iowa):  "Under  the 
Statutes  of  Iowa  and  the  provisions  of  the  Bankruptcy  Act  of  1898,  §  57  (a), 
the  defense  of  usury  is  as  available  to  the  debtor's  trustee  in  bankruptcy  as  to 
the  debtor  himself." 

But  creditors  may  not  interpose  the  objection,  for  they  do  not  succeed  to 
the  bankrupt's  personal  privileges,  although  the  trustee  does  so  succeed. 

In  re  Worth,  13  A.  B.  R.  566,  130  Fed.  927  (D.  C.  Iowa):  "It  is  the  settled 
rule  in  Iowa  that  under  these  sections  the  plea  or  defense  of  usury  is  personal 
to  the  borrower  and  cannot  be  interposed  by  a  stranger  to  the  contract.  *  *  * 
The  objecting  creditors  in  the  present  case  are  in  no  manner  parties  or  privies 
to  the  alleged  usurious  contract  of  the  Sheldon  State  Bank,  in  no  manner  con- 
nected therewith,  and  cannot  therefore  be  heard  to  interpose  the  objection  of 
usury  thereto." 

And  the  burden  of  proof  rests  on  the  trustee  pleading  the  usury .*<* 

§  1197.  May  Redeem  Mortgaged  Property. — So,  also,  he  may  ex- 
ercise the  bankrupt's  right  to  redeem  mortgaged  property  ;*i  and  may  do  so 
even  after  the  creditors'  time  for  redemption  conferred  by  State  statute 
had  expired,  if  it  is  still  vi^ithin  the  bankrupt's  statutory  time,  although  this 
right  usually  is  held  to  be  purely  personal  to  the  debtor  and  not  to  inure  to 
creditors.*- 

§  1198.  May  Recover  Property  Misapplied  to  Agent's  Private 
Debt. — So,  also,  he  may  exercise  the  right  of  a  principal,  on  the  principal's 
discovery  of  the  fraud,  to  recover  property  belonging  to  the  principal  that 
has  been  used  by  his  agent  with  the  knowledge  of  the  agent's  creditor  to 
pay  the  agent's  own  debt.'*^ 

§  1199.  May  Defend  That  Mortgage  Does  Not  Cover  Specific 
After- Acquired  Property  or  Is  Void  for  Indefiniteness  or  for  Fail- 
ure to  Comply  with  Statutory  Requirements. — The  trustee  may  de- 
fend that  a  chattel  mortgage  covering  after-acquired  property  does  not 
cover  the  particular  after-acquired  property  in  question ;  **  or  is  void  for 

40.  In  re  Wilde's  Sons,  13  A.  B.  R.  44.  Instance,  In  re  Dry  Dock  Co.,  16 
317,  133  Fed.  562  (D.  C.  N.  Y.).                      A.  B.  R.  325,  144  Fed.  649  (C.  C.  A.  N. 

41.  In  re  Novak,  7  A.  B.  R.  27,  111  '^Oi  wherein  after-acquired  material 
Fed.  161  (D.  C.  Iowa) ;  In  re  Goldman,  was  commmgled  with  material  covered 
4  A.  B.  R.  100,  102  Fed.  133  (D.  C.  by  the  mortgage  and  all  used  in  the 
NY)  construction.     In  re  Sentenne  &  Green 

42.'  In  re  Novak,  7  A.  B.  R.  37,  111  ^o.,  9  A.  BR.  648,  120  Fed  436;  Des 
-R^A    1C1    /-n    <->    T„    „^  Momes    Natl    Bk.   v.    Council    B.    Sav. 

Fed.  161   (D.   C.   Iowa)  ^^^  ^g  ^    3    j^    ^^g^  ^50  p^^    3^^   ^^_ 

43.  In  re  Knox,  3  A  B.  R.  371,  98  c.  A.  Iowa);  Zartman  v.  Nat'l  Bk.,  16 
Fed.  585   (D.   C.  N.  Y.).  A.  B.  R.  158,  109  App.  Div.  406  (N.  Y.) ; 
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indefiniteness ;  ^^  or  is  void  between  the  parties  for  failure  to  comply  with 
statutory  requirements.*® 

The  trustee  may  defend  that  a  chattel  mortgage  claiming  to  cover  after- 
acquired  property  contains  no  "after-acquired  property"  clause.*'' 

§  1199|.  Or  That  Mortgage  or  Other  Lien  Does  Not  Secure  Cer- 
tain Obligations,  etc. — The  trustee  may  defend  that  a  mortgage  or  other 
lien  does  not  secure  certain  obligations,  or  that  the  debt  secured  thereby 
is  not  of  the  amount  claimed,  or  is  improper,  etc. 

Thus,  he  may  defend  against  the  allowance  of  attorney's  fees  to  the 
mortgagee's  attorney. 

In  re  Torchia,  36  A.  B.  R.  188,  185  Fed.  576  (D.  C.  Pa.) :  "The  objection  raised 
before  the  referee  to  the  attorney's  commission  on  said  judgments  was  made 
by  the  trustee  and  not  by  subsequent  judgment  creditors.  The  trustee  stands 
in  the  shoes  of  the  bankrupt.  He  could  contest  the  right  to  the  attorney's 
commissions  had  he  been  made  a  party  to  the  proceedings  in  the  court  in 
which  the  judgments  were  entered.  He  raised  the  objection  before  the  ref- 
eree upon  distribution  at  the  first  opportunity,  and  his  objection  should  have 
been  sustained." 

§  1200.  May  Urge  Transfer  Absolute  in  Form,  but  Mortgage  in 
Fact. — The  trustee  may  urge  that  a  transfer,  absolute  in  form,  is  in  fact 
a  mortgage.*^ 

§   1201.  May  Plead  Waiver. — The  trustee  may  plead  waiver  ;*»  as, 

instance,  In  re  Atlanta  News  Pub.  Co.,  "five    horses"    where    bankrupt    owned 

20  A.   B.   R.   193,   160   Fed.   519    (D.    C.  six,  In  re  Martin,  S3  A.  B.  R.  151,  173 

.Ga.);  instance,  Mattley  v.  Wolfe,  23  A.  Fed.  597  (C.  C.  A.  Mo.). 

B.  R.  673,  175  Fed.  619  (D.  C.  Neb.),  46.  Instances,  held  not  void  for  in- 
reversed  on  other  points  in  Mattley  v.  definiteness,  Davis  v.  Turner,  9  A.  B. 
Geisler,  36  A.  B.  R.  116,  187  Fed.  970  R.  704  (C.  C.  A.  N.  Car.);  In  re  Dur- 
(C.  C.  A.  Neb.);  instance.  In  re  Wade,  ham,  8  A.  B.  R.  115  (D.  C.  Md.);  In 
26    A.    B.    R.     169,    185     Fed.    664     (D.  re  Berck  &  Co.,  15  A.  B.  R.  694  (C.  C. 

C.  Mo.).  A.  Ills.);  instance.  In  re  Jules  &  Fred- 
And    where    the    trustee    is    plaintiff       eric  Co.    27  A.  B.  R.  136,  193  Fed.  532 

and   seeks   to   recover  from   the   mort-  (■'-'■  C.  Mass^.                .     t.    „ 

gagee    property    which     he    claims    is  4J-    I"  '^fJ^'^^'l'  ^  4"  ^-  ^-  '^^^'  ^^^ 

not   covered,   of  course   the   burden   of  Fed.  467  (C.  C.  A.  Ky.). 

proof    that    the    property    is    after-ac-  48.  Hastings   z;.   Fithan    13  A    B.   R. 

quired    property    not    covered    by    the  ^''^    (N.     J.    Ct.     Errors) ;     Dulany  _  v. 

mortgage     will    be     upon    the     trustee.  Morse,  39  A.  B.  R.  275   (Sup.  Ct.  Dist. 

Mattley    v.    Wolfe,    33    A.    B.    R.    673,  Columbia). 

175   Fed.   619    (D.    C.    Neb.).  49.    Instance,  In  re  Wolf,  3  A.  B.  R. 

45.    Instance,  Des  Moines  Nat'l   Bk.  558,  98  Fed.  74  (D.  C.  Iowa). 

V.  Council  B.  Sav.  Bk.,  18  A.  B.  R.  108,  Vendor    under    Land    Contract    Ac- 

150  Fed.  301   (C.  C.  A.   Iowa);  Stroud  cepting  Qiut  Claim  Deed  from  Trustee 

V.  McDaniel,  5  A.  B.  R.  695,  106  Fed.  Waives    Claim    for    Purchase    Price.— 

493   (C.   C.  A.   S.   C);   impliedly.   In  re  But  this  is  not  by  virtue  of  his  succes- 

Adamant  Plaster  Co.,  14  A.  B.  R.  815,  sion  to  the  bankrupt's  title  but  by  in- 

137    Fed.   251    (D.    C.   N.   Y.);   instance  dependent  right.     Kenyon  f.  Mulert,  26 

held  not  void  therefor,  In  re  Beede,  11  A.     B.    R.     184,     184    Fed.    834    (C.     C. 

A.  B.  R.  387,  120  Fed.  853  (D.  C.  N.  Y.) ;  A.  Pa.), 
instance,     void     where     description     is 
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for  instance,  waiver  of  cash  payment  on  delivery.^"  He  may  also  plead 
waiver  of  a  forfeiture. ^^ 

§  1201|.  May  Plead  Abandonment.— The  trustee  may  plead  aban- 
donment of  a  lien. 52 

§  1201^.  May  Plead  Merger. — The  trustee  may  plead  merger;  as, 
for  instance,  merger  of  a  mortgage  lien  in  a  quit  claim  deed.^* 

§  1202.  May  Plead  Payment,   Accord  and   Satisfaction,    etc.— 

The  trustee  may  plead  payment  or  other  satisfaction  of  a  debt  or  hen. 5* 
Thus,  both  parties  are  bound  by  valid  accord  and  satisfaction.^^ 

§  1202:|.  May  Demand  Accounting. — The  trustee  may  demand  an 
accounting;  aS,  for  example,  where  the  bankrupt  had  previously  trans- 
ferred all  his  property  to  another  person  to  sell  and  apply  the  proceeds  on 
the  claims  of  creditors. ^^ 

§  1202^.  May  Ask  Reformation  of  Contract. — The  trustee  may 
ask  for  the  reformation  of  a  contract ;  also  he  may  resist  such  application. ^^ 

§  1203.  Trustee  Entitled  to  All  Offsets,  Rebates,  etc.,  of  Bank- 
rupt.— The  trustee  is  entitled  to  all  offsets,  rebates,  etc.,  that  the  bankrupt 
would  have  had.** 

In  re  Harper,  23  A.  B.  R.  918,  175  Fed.  412  (D.  C.  N.  Y.) :  "Any  debt, 
liquidated  or  unliquidated,  owing  to  the  bankrupt  from  a  creditor  of  his, 
whether   for   damages   or   on   contract,  express   or  implied,   which   passes   to   the 

50.  Guarantee  Title  &  Trust  Co.  v.  58.  See  correlative  right  of  creditor, 
First  Nat.  Bank,  26  A.  B.  R.  85,  185  ante  subdiv.  "E,"  of  this  division  and 
Fed.  373  (C.'C.  A.  Pa.).  chapter.    In  re  B.  H.  Douglass  &  Sons 

51.  Instance,  lease,  In  re  Montello  Co.,  8  A.  B.  R.  113,  114  Fed.  773  (D.  C. 
Brick  Wks.,  20  A.  B.  R.  859,  163  Fed.  Conn.). 

621  (D.  C.  Pa.) ;  instance,  In  re  Pala-  In  re  Royce  Dry  Goods  Co.,  18  A.  B. 
table  Water  Co.,  18  A.  B.  R.  833,  154  R.  258,  133  Fed.  100  (D.  C.  Mo.) :  Off- 
Fed.  531  (D.  C.  Pa.) ;  instance,  land  set  of  deficiency  of  payment  of  sub- 
contract, Mound  Mines  Co.  v.  Haw-  scription  to  stock  against  claim  of 
thorne,  23  A.  B.  R.  242,  173  Fed.  882  stockholder  where  deficiency  arises  by 
(C.  C.  A.  Colo.).  overvaluation    of   property    transferred 

52.  In  re   Hibbler,   27  A.   B.   R.   612,  in  payment  of  stock  subscriptions. 

192  Fed.  740  (D.  C.  N.  Y.).  In  re  Brewster,  7  A.  B.  R.  486  (Ref. 

53.  In  re  Hibbler,  27  A.  B.  R.  612,  N.  Y.) :  Advancements  made  to 
192  Fed.  740  (D.  C.  N.  Y.).  .    daughter   after   reaching   her   majority 

54.  Instance,  In  re  Thompson,  11  A.  for  money  to  finish  her  art  education, 
B.  R.  719,  128  Fed.  575  (C.  C.  A.  N.  Y.) ;  offset  against  her  claim  for  services  to 
compare,  as  to  accord  and  satisfaction,      parent. 

In  re  McBride  &  Co.,  12  A.  B.  R.  31,  Embry  v.  Bennett,  20  A.   B.  R.  651, 

132   Fed.  285    (Ref.   N.   Y.).     Instance,  162  Fed.  139   (C.  C.  A.  Ky.) :     No  off- 

Drozda  v.   Galbraith,  27  A.   B.  R.  882,  set  of  money's  expended  by  the  bank- 

195  Fed.  926   (C.  C.  A.  Minn.).  rupt  father  in  educating  his  childreii  at 

55.  Instance,  Missouri  Elec.  Co.  v.  college,  against  their  claims  against 
Hamilton-Brown  Co.,  21  A.  B.  R.  270,  him  for  money  lost  by  him  as  their 
165  Fed.  283  (C.  C.  A.  Mo.).  guardian.     See  ante,  §  8181^. 

56.  Gill  Trustee  v.  Bell's  Knitting  Impliedly,  Powell  v.  U.  S.,  14  A.  B. 
Mills,  24  A.  B.  R.  275  (N.  Y.  App.  R.  192  (D.  C.  N.  Y.) :  Rebate,  internal 
Div.),  quoted  at  §  1738}^.  revenue,     when     trustee     not     entitled 

57.  Impliedly,  Hardy  v.  Chandler,  23  thereto. 
A.  B.  R.  717,  175  Fed.  138  (D.  C.  Ga.). 
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trustee,  may,  of  course,  be  used  by  him  to  reduce  the  claim  of  such  creditor 
when  presented  or  to  extinguish  it  altogether." 

Thus,  the  trustee  has  been  held  entitled  to  counterclaim  or  offset  against 
a  creditor's  claim,  damages  suffered  by  the  bankrupt  through  the  creditor's 
fraudulent  representation  inducing  the  entering  into  the  contract  claimed 
upon;  and  the  words  "mutual  debts"  used  in  §  68  (a)  will  include  rights 
of  action  existing  in  favor  of  the  bankrupt  against  a  creditor  for  false  rep- 
resentations inducing  the  bankrupt  to  enter  into  a  contract  for  the  sale  of 
goods. 5"  And  the  burden  of  proof  is  upon  the  trustee  to  establish  his 
counterclaim,^"  since  the  claim  itself  is  prima  facie  established  by  the  depo- 
sition for  proof  of  debt  introduced  in  evidence  by  the  creditor. 

§  1204.  May  Plead  Bankrupt's  Lack  of  Capacity  and  Ultra  Vires. 

— The  trustee  may  plead  the  bankrupt's  want  of  capacity  under  State  law 
to  become  obligated.*!  Thus,  the  trustee  may  plead  that  a  transfer  was 
ultra  vires.*  1^ 

American  Mach.  Co.  v.  Norment,  19  A.  B.  R.  679,  157  Fed.  801  (C.  C.  A.  N. 
Car.) :  "Again,  the  misappropriation  of  these  17  $1,000  notes  secured  by  this 
deed  of  trust  executed  by  this  bankrupt  corporation,  by  its  managing  officer,  to  his 
own  use,  to  the  security  of  his  own  debt,  is  so  clear  and  apparent,  that  such  act 
must  be  held  clearly  unauthorized  and  beyond  the  scope  of  his  power  or  right 
as  such  officer.  To  hold  otherwise  would  establish  the  dangerous  doctrine  that 
a  managing  officer  of  a  corporation,  having  possession  of  its  notes  and  se- 
curities, could  dispose  of  them  at  will.  Finally,  it  is  clear  that  an  attempt  upon 
the  part  of  even  a  majority  of  stockholders  to  divert  the  corporation  assets 
to  purposes  wholly  outside  of  the  scope  of  its  charter  powers,  purposes  that 
clearly  can  inure  to  no  benefit  to  it  or  its  stockholders  and  creditors  as  such, 
is  ultra  vires  and  void.  We  therefore,  for  these  reasons,  find  no  error  in  the 
ruling  of  the  court  below  that  the  notes  and  deed  of  trust  executed  by  the 
bankrupt  corporation  are  void  as  against  its  creditors." 

But  it  has  been  held,  that  corporate  officers,  assuming  to  act  as  directors, 
with  the  stockholders'  acquiescence,  will  bind  the  corporation  bankrupt.''^ 

§  1205.  May  Urge  Articles  Not  Fixtures. — And  the  trustee  suc- 
ceeds to  the  bankrupt's  rights  to  urge  that  articles,  such  as  machinery,  etc., 
have  not  become  fixtures  but  still  belong  to  the  bankrupt  estate.*-^ 

59.  In  re  Harper,  23  A.  B.  R.  918,  175  In  re  Manistee  Watch  Co..  28  A.  B. 
Fed.  413  (D.  C.  N.  Y.).  R.   316,    197    Fed.   455    (D.   C.   Mich.). 

60.  In  re  Harper,  23  A.  B.  R.  918,  62.  Cunningham  v.  Germ.  Ins.  Bk., 
175  Fed.  413  (D.  C.  N.  y.).  4  A.  B.  R.  363,  101  Fed.  977   (C.  C.  A. 

61.  Instance,  In  re  Smith  Lumber  Ky.) :  Executive  officers  assuming 
Co.,  13  A.  B.  R.  118,  133  Fed.  618  (D.  functions  of  board  of  directors,  by  ac- 
C.  Tex.) :  Ultra  vires  guaranty  by  a  quiescence  of  stockholders,  bind  bank- 
corporation,  bankrupt.  rupt  corporation. 

Instance,   Cunningham  v.   Germ.  Ins.  63.    In  re  Rodgers  &  Kite,  16  A.   B. 

Bk.,  4  A.  B.  R.  363,  101  Fed.  977  (C.  C.  R.  401  (D.  C.  Pa.).    See  ante,  §  1152. 

A.   Ky.) :      Indebtedness    of    bankrupt  Instance,    brick    making    plant-kilns, 

corporation  alleged  to  be  in  excess  of  factory  building,  engines,  boilers,   etc., 

charter  limits  yet  held  binding  on  the  held   removable   trade   fixtures.      In    re 

facts  Montello  Brick  Works,  20  A.  B.  R.  859, 

61a.     Compare    ante,    §     1195;    also,  163  Fed.  631  (D.  C.  Pa.).    Possibly,  in- 
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§  1206.  May  Urge  Facts  Constitute  Sale.— The  trustee  may  urge 
chat  the  facts  constituted  a  sale  to  the  bankrupt.^*  Thus,  the  trustee  may 
urge  that  the  title  to  goods  sold  to  the  bankrupt  on  approval  has  passed 
by  long  delay.^5 

§  1206|.  Or  Novation. — And  the  trustee  may  urge  that  the  facts  con- 
stitute a  novation. ^8 

§  1206^.  May  Urge  Facts  Do  Not  Constitute  Pledge  or  Other 
Transfer. — The  trustee  may  defend  that  there  has  not  been  a  sufficient  de- 
livery or  that  there  are  other  essentials  lacking  which  would  be  requisite  to 
effect  a  transfer  of  title  by  way  of  pledge  or  otherwise. ^'^ 

The  trustee  may  urge  that  an  apparent  delivery  was  not  intended  as  a 
final  transfer  of  title  until  recording.*'* 

Division  2. 
Rights  of  Trustee  as  Successor  to  Rights  oe  Creditors  under  S^tate 

Law. 

§  1207.  Second,  Trustee's  Title  and  Rights  as  Successor  to 
Creditors  under  State  Law. — The  Amendment  of  1910  to  Bankruptcy 


stance,  In  re  Darlington,  20  A.  B.  R. 
805,  163  Fed.  389  (D.  C.  N.  Y.) ;  in- 
stance, turpentine  still,  not  machinery. 
In  re  Anderson,  21  A.  B.  R.  413  (Ref. 
Ga.) ;  instance,  steam  shovel,  In  re 
Montello  Brick  Works,  supra. 

64.  See  correlative  subject  of  taking 
title  subject  to  bankrupt's  sales,  etc., 
ante,  §  1145,  et  seq. 

65.  In  re  Paper  Co.,  17  A.  B.  R.  121, 
147  Fed.  858   (D.  C.  Penn.). 

Other  Instances  of  Defenses  of  Bank- 
rupt to  Which  Trustee  Succeeds. — 
Parol  evidence  to  vary  written  lease: 
the  trustee  has  the  same  right  as  the 
bankrupt  to  demand  that  a  written 
lease  be  not  varied  except  on  clear  and 
satisfying  evidence.  In  re  Luckenbill, 
11  A.  B.  R.  455,  127  Fed.  984  (D. 
C.  Pa.). 

Parol  Evidence  to  Show  What  Fu- 
ture Advances  Intended. — Where  a 
valid  real  estate  mortgage  was  given 
to  cover  future  advances,  the  court 
held  parol  evidence  incompetent  to 
show  the  parties  intended  it  to  cover 
advances  for  other  purposes  than  the 
protection  of  the  mortgage  lien. 
Hendricks  i'.  Webster,  20  A.  B.  R. 
112,    159    Fed.   927    (C.    C.   A.    Iowa). 

Trustee  of  bankrupt  heir  may  con- 
test account  of  administrator.  The 
trustee  of  a  bankrupt  heir  may  contest 
the  account  of  the  administrator.  In 
re  Clute,  2  A.  B.  R.  376  (Super.  Court 
San  Francisco).  Even  though  the 
bankrupt  himself  be  the  administrator. 

2  R  B— 7 


Trustee  may  recover  part  payment 
on  bankrupt's  oral  contract  for  the 
purchase  of  land  where  the  seller  has 
refused  to  make  a  deed  to  the  trustee 
and  has  leased  the  land  to  another. 
Durham  v.  Wick,  14  A.  B.  R.  385,  210 
Pa.  St.  128. 

Vendor  of  land  under  land  contract, 
accepting  quit  claim  deed  from  trustee 
loses  claim  for  purchase  price.  Ken- 
yon  V.  Mulert,  26  A.  B.  R.  184,  184  Fed. 
825  (C.  C.  A.  Pa.).  But  this  is  not  by 
virtue  of  succeeding  to  the  bankrupt's 
rights  but  as  an  independent  right  more 
properly  considered  ante,  §  932,  as  a 
right  to  abandon  burdensome  assets. 

66.  Instance,  Long  v.  Gump,  16  A.  B. 
R.  501,  144  Fed.  824  (C.  C.  A.  Ohio); 
instance,  novation,  however,  found  not 
to  exist,  In  re  Straub,  19  A.  B.  R.  808, 
158  Fed.  375  (D.  C.  W.  Va.). 

What  Constitutes  Novation. — Reor- 
ganized corporation,  composed  of  di- 
rectors and  bondholders,  buying  in  in- 
solvent's assets  and  accepting  bonds, 
and  stocks,  do  not  thereby  make  nova- 
tion. In  re  Medina  Quarry  Co.,  24  A. 
B.  R.  769,  179  Fed.  929  (D.  C.  N.  Y.). 

67.  French  v.  White,  18  A.  B.  R.  905, 
78  Vt.  89;  also.  In  re  Automobile  Liv- 
ery Service  Co.,  23  A.  B.  R.  799,  176 
Fed.  792  (D.  C.  Ala.).  Compare  ante, 
§  1146,  et  seq. 

68.  Compare  to  this  effect,  Ragan  v. 
Donovan,  26  A.  B.  R.  311,  189  Fed.  138 
(D.  C.  Ohio),  quoted  at  §  1334J4. 
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Act,  §  47a  (2),  provides  that  the  trustee,  as  to  all  property  in  the  custody 
or  coming  into  the  custody  of  the  bankruptcy  court,  shall  be  deemed  vested 
with  all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by  legal 
or  equitable  proceedings  thereon,  and  also  as  to  all  property  not  in  the 
custody  of  the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights, 
remedies  and  powers  of  a  judgment  creditor  holding  an  execution  duly  re- 
turned unsatisfied.  This  amendment,  whilst  still  preserving  to  the  trustee 
all  the  rights,  remedies  and  powers  of  the  bankrupt,  as  given  in  the  Bank- 
ruptcy Act,  §  70,  no  longer  limits  him  to  those  rights,  but  effectually  lifts 
him  out  of  his  former  contracted  position  "in  the  shoes  of  the  bankrupt," 
and  gives  to  him  the  rights  also  of  a  creditor  "armed  with  process"  so  that, 
as  previously  remarked,  in  §  1137  et  seq.,  the  trustee's  title  is  enlarged, 
and,  instead  of  being  merely  the  successor  to  the  bankrupt's  title,  with,  of 
course  the  peculiar  rights  conferred  by  the  Bankruptcy  Act  relative  to  pref- 
erences, etc.,  and  the  very  limited  additional  rights  of  any  existing  creditor 
(in  some  States  only  if  such  creditor  be  "armed  with  process"),  it  now 
includes  also  whatever  rights  creditors  under  State  law  would  have  had  had 
they  been  "armed  with  process,"  whether  actually  so  "armed"  or  not;  the 
trustee  being  deemed  a  levying  creditor,  so  far  as  property  in  the  custody 
of  the  bankruptcy  court  is  concerned,  and  a  creditor  armed  with  an  execu- 
tion returned  unsatisfied  as  to  property  not  in  such  custody. 

By  this  amendment  the  discussions  of  §§  1208,  1209,  1210,  1211,  1212, 
1213,  1214,  of  the  first  edition  of  this  treatise  are  displaced,  although  they 
are  still  instructive  as  explaining  the  meaning  of  the  Amendment  of  1910 
in  this  particular,  as  well  as  showing  the  reasonings  of  the  courts  in  adopt- 
ing the  former  doctrine,  and  they  are  accordingly  given  in  substance  in  the 
notes  to  §  1270  together  with  all  later  decisions  rendered  under  the  law 
as  it  stood  before  the  Amendment. 

A  full  discussion  of  the  changes  effected  by  the  Amendment  of  1910  in 
the  title  of  the  trustee  is  had,  ante,  in  §  1137  et  seq.  In  accordance  with 
the  rules  therein  enunciated  the  statement  of  the  trustee's  title  and  rights 
as  successor  to  the  creditors  is  now  as  follows,  to-wit : 

In  cases  affected  by  the  fraud  of  the  bankrupt  towards  creditors, 
as  also  where  there  has  been  some  transfer,  encumbrance,  or  hold- 
ing of  the  property  void  as  to  the  bankrupt's  creditors  or  inuring 
to  their  benefit  by  State  law,  for  want  of  record  or  otherwise,  the 
trustee  succeeds  to  the  rights  of  any  existing  creditor  already  qual- 
ified by  State  law;  and,  also,  as  to  the  property  in  the  custody  or 
coming  into  the  custody  of  the  bankruptcy  court,  the  trustee  is  to 
be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon 
and,  as  to  the  property  not  in  such  custody,  is  to  be  deemed  vested 
as  of  the  date  of  the  filing  of  the  bankruptcy  petition,  with  all  the 
rights,  remedies  and  powers  of  a  judgment  creditor  holding  an  ex- 
ecution duly  returned  unsatisfied. 
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§  1208.  Trustee's  Title  and  Rights  as  Successor  to  Creditors  a 
Three-Fold  Subject. — Not  only  is  it  true  that  the  title  of  the  trustee  is 
three  fold,  namely  that  he  takes  first  the  title  of  the  bankrupt,  second  the 
title  of  creditors  under  state  law,  and  third  the  peculiar  rights  conferred  by 
the  bankruptcy  act  to  set  aside  preferential  transfers  and  liens  by  legal 
proceedings  acquired  within  four  months  of  the  bankruptcy,  but  it  is  also 
to  be  noted  that  the  second  title  of  the  trustee,  namely,  that  which  he  de- 
rives under  state  law  from  creditors,  is  itself  a  three-fold  subject.  Thus, 
as  to  the  trustee's  rights  as  successor  to  creditors  under  state  law,  the  trus- 
tee has  the  right  to  set  aside  fraudulent  transfers  and  to  recover  property 
fraudulently  held,  this  right  being  guaranteed  by  §  70  (a)  (4),  §  70  (e) 
and  §  67  (e)  of  the  Bankruptcy  Act;  second,  he  is  subrogated  to,  or  clothed 
with,  the  rights  of  any  existing  creditor  as  to  whom  any  transaction  is  void- 
able, such  right  being  guaranteed  to  him  by  §  67  (a),  (b),  (e)  and,  as  to 
subrogation,  (f)  of  the  Bankruptcy  Act;  third,  the  trustee  is,  by  the  Amend- 
ment of  1910  to  the  Bankruptcy  Act,  §  47  (a)  (2),  to  be  deemed  a  creditor 
under  state  law  "armed  with  process,"  whether  or  not,  in  fact,  there  be 
such  a  creditor  actually  in  existence. 

It  must,  therefore,  not  be  overlooked  that  the  Amendment  of  1910  to 
§  47  (a)  2  of  the  Act,  whereby  the  trustee  is  virtually  made  a  creditor 
"armed  with  process,"  does  not  express  all  the  rights  and  title  of  the  trustee 
which  he  has  under  local  law.  For  example,  the  rights  he  has  under  the 
Amendment  of  1910  would  not  antedate  the  filing  of  the  bankruptcy  peti- 
tion. So,  for  example,  there  might  be  cases  where  liens  were  not  recorded 
for  a  time  and  yet  were  ultimately  recorded  before  the  filing  of  the  bank- 
ruptcy petition.  These  liens,  in  most  states,  would  nevertheless  be  valid 
and  so  would  not  be  affected  by  the  Amendment.  Yet  they  could  be  avoided 
by  the  trustee,  if,  during  the  period  that  they  were  not  recorded  and  within 
four  months  of  the  filing  of  the  bankruptcy  petition,  some  creditor 
had  obtained  a  lien  by  legal  proceedings  thereon,  since  by  Bankruptcy 
Act,  §  67,  the  trustee  would  be  subrogated  to  and  could  enforce  the  rights 
of  such  creditor.  Again,  as  to  fraudulently  transferred  property,  or  prop- 
erty held  under  fraudulent  trust,  the  trustee  would  have  right  and  title 
thereto,  even  were  it  not  for  the  Amendment  of  1910,  such  right  and  title 
being  given  to  him  by  §§  70  (a)  (4),  70  (e)  and  67  (e)  and  in  some  re- 
spects by  §§  Q  (a)  and  67  (b)  these  latter  sections  being  aided  as  to  some 
transactions  by  the  subrogation  of  liens  for  the  benefit  of  the  estate  pro- 
vided for  in  §  67  (f). 

So  the  trustee's  second  title  which  we  are  now  about  to  consider — his 
title  as  a  creditor,  or  as  the  successor  to  creditors,  under  state  law — natu- 
rally divides  itself  into  the  following  sub-heads : 

Rights  as  to  fraudulent  transfers  and  holdings,  under  §  70  (a)  (4)  and 
§  70  (e)  and§  67  (e). 

Rights  which  some  existing  creditor  actually  has  acquired  and  to  which 
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the  trustee  is  subrogated  under  §  67  (a),  (b)  and  (e)  as  aided  by  the  pro- 
visions of  §  67  (f)  for  the  preservation  for  the  benefit  of  the  bankrupt 
estate  of  otherwise  nullified  liens. 

Rights  which  are  independently  conferred  by  the  Amendment  of  1910 
to  §  47  (a)  (2)  whereby  he  is  to  be  deemed  vested  with  the  rights  of  a 
creditor  under  state  law  "armed  with  process."''" 

We  will  take  up  these  sub-heads  in  their  order. 

SUBDIVISION    "a." 

Fraudulent  Transfers  and  Property  Held  on  Fraudulent  Trusts. 

§  1209.  Fraudulently  Transferred  Property  Recoverable.— As  to 

property  "affected  by  the  bankrupt's  fraud  towards  creditors,"  as  we  have 
seen  in  preceding  sections  [§§  1137,  et  seq.,  1207,  1208],  the  title  taken  by 


69.  Bankr.  Act,  §  70  (a)  4:  "The 
trustee  shall  be  vested  by  operation  of 
law  with  the  title  of  the  bankrupt  *  *  * 
to  all  *  *  *  (4)  property  transferred  by 
him  in  fraud  of  his  creditors." 

■  Bankr.  Act,  §  70  (e) :  "The  trustee 
may  avoid  any  transfer  by  the  bank- 
rupt of  his  property  which  any  cred- 
itor of  such  bankrupt  might  have 
avoided,  and  may  recover  the  property 
so  transferred,  unless  he  was  a  bona 
fide  holder  for  value,  prior  to  the  date 
of  the  adjudication.  Such  property  may 
be  recovered  or  its  value  collected 
from  whoever  may  have  received  it, 
except   a  bona   fide   holder   for  value." 

Bankr.  Act,  §  67  (a) :  "Claims  which 
for  want  of  record  or  for  other  reasons 
would  not  have  been  valid  liens  as 
against  the  claims  of  the  creditor  of 
the  bankrupt  shall  not  be  liens  against 
his  estate." 

Bankr.  Act,  §  67  (b) :  "Whenever  a 
creditor  is  prevented  from  enforcing 
his  rights  as  against  a  lien  created,  or 
attempted  to  be  created,  by  his  debtor, 
who  afterwards  becomes  a  bankrupt, 
the  trustee  of  the  estate  of  such  bank- 
rupt shall  be  subrogated  to  and  may 
enforce  such  rights  of  such  creditor  for 
the  benefit  of  the  estate. 

Bankr.  Act,  §  67  (e) :  "And  all  con- 
veyances, transfers  or  incumbrances  of 
his  property  made  by  a  debtor  at  any 
time  within  four  months  prior  to  the 
filing  of  the  petition  against  him,  and 
while  insolvent,  which  are  held  null  and 
void  as  against  the  creditors  of  such 
debtor  by  the  laws  of  the  State,  Ter- 
ritory, or  District  in  which  such  prop- 
erty is  situate,  shall  be  deemed  null 
and  void  under  this  act  against  the 
creditors  of  such  debtor  if  he  be  ad- 
judged   a    bankrupt,    and    such    prop- 


erty shall  pass  to  the  assignee  [trus- 
tee] and  be  by  him  reclaimed  and 
recovered  for  the  benefit  of  the  cred- 
itors of  the  bankrupt." 

Bankr.  Act,  §  67  (f)  in  its  latter 
clauses  provides  for  the  trustee's  sub- 
rogation to  liens  of  creditors  obtained 
by  legal  proceedings  within  four 
months  of  the  bankruptcy  and  which 
are  therefore  null  and  void  under  the 
earlier  clause  of  the  section  as  against 
the  trustee,  but  as  to  which  some  prior 
transfer  or  lien  upon  the  property 
would  be  itself  rendered  void  under 
State  law  though  good  as  to  the 
trustee.  Thus  §  67  (f)  in  its  earlier 
clauses  "prevent"  to  use  the  words  of 
§  67  (f)  "the  creditor  from  enforcing 
his  rights  as  against"  the  prior  transfer 
or  encumbrance,  but  in  its  latter  clause 
preserves  the  lien  for  the  benefit  of  the 
estate,  this  latter  clause  reading  "*  *  * 
unless  the  court  shall,  on  due  notice, 
order  the  right  under  such  levy,  judg- 
ment, attachment  or  other  lien  shall  be 
preserved  for  the  benefit  of  the  estate; 
and  thereupon  the  same  may  pass  to 
and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  as  afore- 
said." 

Bankr.  Act,  §  47  (a)  (2)  as  Amended 
in  1910:  "and  such  trustees,  as  to  all 
property  in  the  custody  or  coming  into 
the  custody  of  the  bankruptcy  court 
shall  be  deemed  vested  with  all  the 
rights,  remedies  and  powers  of  a  cred- 
itor holding  a  lien  by  legal  or  equitable 
proceedings  thereon;  and  also,  as  to  all 
property  not  in  the  custody  of  the 
bankruptcy  court,  shall  be  deemed' 
vested  with  all  the  rights,  remedies  and 
powers  of  a  judgment  creditor  holding 
an  execution  duly  returned  unsatis- 
fied." 
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the  trustee,  at  no  time  in  the  history  of  the  bankruptcy  law,  has  been  nec- 
essarily that  of  creditors  "armed  with  process,"  much  less  that  of  the  bank- 
rupt himself.  As  to  such  property  he  neither  "stands  in  the  shoes  of  the 
bankrupt"  nor  requires  "arming  with  process."  To  property  transferred 
fraudulently  by  the  bankrupt,  the  Bankruptcy  Act,  from  its  first  enact- 
ment, always  has  given  direct  title  to  the  trustee,  in  §  70  (a)  (4) ;  whilst 
as  to  property  not  "transferred"  by  the  bankrupt,  but  otherwise  held  by 
him  or  for  him  in  fraud  of  creditors,  the  uniform  exception  in  the  Supreme 
Court's  decisions,  which  have  stated  the  rule  as  to  standing  "in  the  bank- 
rupt's shoes"  always  with  the  qualification  that  the  trustee  so  stands  only 
"in  cases  unaffected  by  the  fraud  of  the  bankrupt  towards  creditors,"  dis- 
poses, similarly,  of  the  necessity  of  the  existence  of  creditors  "armed  with 
process ;"  so  that  the  creditor's  title  taken  in  cases  of  fraud  has  always  been 
fundamentally  different  from  what  it  has  been  in  other  cases  where  the 
creditor's  title  is  taken,  in  other  cases  the  trustee  getting  (until  the  Amend- 
ment of  1910  gave  him  better  rights)  only  such  title  as  already  had  been 
actually  asserted  by  some  creditor. 

Property,  then,  which,  according  to  the  state  law,  has  been  fraudulently 
transferred  is  recoverable  by  the  trustee  and  the  fraudulent  transaction 
may  be  set  aside.''*' 

Security  Warehousing  Co.  v.  Hand,  19  A.  B.  R.  291,  206  U.  S.  415:  "*  *  * 
and  it  is  contended  that  the  transfers  were  valid  between  the  parties;  that  the 

70.    Bankr.  Act,  §§  70  (a)  (4);  70  (e) ;  Pleas);   (Security)  Warehousing  Co.  v. 

also  §  67  (e)  last  part.     Also  compare  Hand,  19  A.   B.  R.  291,  206  U.  S.  415, 

post,  §  1493,  et  seq,  and  §  1709.  quoted  at  §   1139;   (1867)   Bean  v.  Am- 

For  pleadings  and  practice  in  actions  sink,  8  N.  B.  Reg.  228. 
by  trustee  to  set  aside  fraudulent  con-  Other  instances  of  fraudulently  con- 
veyances,   see    post,     "Pleadings     and  veyed  property  being  held  recoverable 
Practice   in   Actions   by   Trustees,"   ch.  by  the  trustee: 
XXXIII,  div.  4,  subdiv.    "A."  1.    Conveyance   to   daughter.   Schmitt 

Cases  of  fraudulent  conveyances  un-  v.    Dahl,  11    A.   B.   R.    226    (Sup.    Ct. 

der  Act  1  of  acts  of  bankruptcy  are  in  Minn.), 

point  here,  see  ante,  §  104,  et  seq.  2.    Conveyance     to     sister.       Durack 

Barker  v.    Franklin,   8   A.    B.    R.   468  v.    Wilson,    13   A.     B.    R.    774    (N.     Y. 

(Sup.  Ct.  N.  Y.);  Small  v.  MuUer,  8  A.  Sup.   Ct.). 

B.  R.  448   (Sup.   Ct.  N.  Y.  App.  Div.);  3.    A    claim    for   money    paid    to    the 

In  re  Grohs,  1  A.  B.  R.  465  (Ref.  Ohio) ;  bankrupt  on  an  alleged  sale  and  trans- 

In  re  Mullen,  4  A.  B.  R.  224,  101  Fed.  fer   of   goods   at   a  time   when   he   was 

413  (D.  C.  Mass.) ;  Schmidt  v.  Dahl,  11  insolvent  to  the  knowledge  of  the  pur- 

A.  B.  R.  326  (Minn.  Sup.  Ct.),  in  which  chaser,  under  circumstances  tending  to- 

case,   however,   there    had   been,   previ-  show  the  alleged  transfer  was  a  scheme 

ously    to  bankruptcy,    a  judgment    ob-  to   hinder   and    defraud   creditors,    held 

tained    by    a    creditor.      Johnston    v.  properly   rejected   although   the   goods 

Forsyth    Mercantile    Co.,    11    A.    B.    R.  had   been    sold   by   the   trustee.      In   re 

669,  127  Fed.  845  (D.  C.  Ga.) ;  instance,  Lansaw,  9  A.   B.   R.   167,   118   Fed.   365 

Hosmer  v.  TifJany,  17  A.  B.  R.  318,  115  (D.    C.   Mo.). 

App.  Div.  (N.  Y.)  303;  Evans  v.  Staalle,  4,    A    firm    apparently    solvent    sud- 

11  A.  B.  R.  182,  92  N.  W.  951  (Minn.).  denly    determines    to    call    itself    insol- 

In  addition.  Coder  v.  Arts,  22  A.  B.  R.  vent,    confesses   judgments    and    trans- 

1,   313   U.   S.   333,   quoted   in   part   at   §  fers   its  accounts  to  favorite   creditors, 

1498;   Allen   ?.    Gray,   21   A.    B.   R.    828  has   a   friendly  receiver   coUusively   ap- 

(N.  Y.  Sup.  Ct.);  Phillips  Tr.  v.  Klein-  pointed,  conveys  all  individual  real  es- 

man,     33     A.     13.     R.     266     (Pa.      Com.  tate  to  a  favored  creditor  and  thus  puts 
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trustee  in  bankruptcy  takes  only  the  title  and  right  of  the  bankrupt  and  there- 
fore he  cannot  assert  a  right  not  possessed  by  the  knitting  company.  It  is  no 
new  doctrine  that  the  assignee  or  trustee  in  bankruptcy  stands  in  the  shoes  of 
the  bankrupt  and  that  the  property  in  his  hands,  unless  otherwise  provided 
by  the  Bankrupt  Act,  is  subject  to  all  of  the  equities  impressed  upon  it  in  the 
hands  of  the  bankrupt.  This  has  been  the  rule  under  former  acts  and  is  now 
the  rule  *  *  *  By  §  70  (a)  the  trustee  in  bankruptcy  is  vested,  by  operation 
of  law,  with  the  title  of  the  bankrupt  to  all  property  transferred  by  operation  of 
law,  with  the  title  of  the  bankrupt  to  all  property  transferred  by  him  in  fraud 
of  his  creditors,  and  to  all  property  which  prior  to  the  filing  of  the  petition  might 
have  been  levied  on  and  sold  by  judicial  process  against  him;  and  by  subdivision 
(e)  of  the  same  section,  the  trustee  in  bankruptcy  may  avoid  any  transfer  by 
the  bankrupt  of  his  property  which  any  creditor  of  the  bankrupt  might  avoid,  and 
may  recover  the  property  so  transferred  or  its  value.  Here  are  special  pro- 
visions placing  the  title  of  the  property  transferred  by  fraud  or  otherwise,  as 
mentioned,  in  the  trustee  in  bankruptcy,  and  giving  him  the  power  to  avoid  the 
same.  *  *  *  The  case  illustrates  the  distinction  taken  between  fraud  in  fact 
and  the  mere  failure  to  file  a  mortgage  otherwise  valid  against  the  world." 

Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  141,  136  Fed.  918  (C.  C.  Tenn.) : 
"But  besides  this  class  of  transfers  made  void  by  the  Bankrupt  Act  itself,  as 
being  against  its  policy  of -equal  and  fair  distribution  the  bankruptcy  law  (§  70a, 


all  its  visible  assets  beyond  the  reach 
of  unsecured  creditors.  Barker  v. 
Franklin,   8  A.   B.   R.   468. 

5.  Bankrupt  buying  costly  furniture 
and  giving  it  to  his  bride  as  fast  as 
bought.  Hosmer  v.  Tiffany,  17  A.  B. 
R.  318,  115  App.  Div.   (N.  Y.)   303. 

6.  Payment  of  wife's  mortgage. 
In  re  Bartheleme,  11  A.  B.  R.  67 
(Ref.   N.  Y.). 

7.  Chattel  mortgage  and  bill  of 
sale.  Small  v.  MuUer,  8  A.  B.  R.  448 
(N.   Y.   Sup.   Ct.   App.   Div.). 

8.  Bankrupt  had  arranged  with  a 
storage  company  having  no  ware- 
house of  its  own,  to  issue  to  him 
warehouse  receipts  on  his  own  goods 
purchased  by  him  on  credit  and  stored 
in  his  own  warehouse  on  his  own  prem- 
ises, with  evident  marks  of  design  to 
deceive  those  dealing  with  him  into 
the  belief  that  the  property  was  his  own 
without  notice  of  the  secret  lien  of 
third  parties   to  whom  the   warehouse 

,  receipts  were  pledged  or  sold;  in  which 
case  the  court  held  the  trustee  would 
take  the  creditors'  rights  and  the  sub- 
terfuge would  not  avail.  In  re  Rod- 
gers,  11  A.  B.  R.  79,  125  Fed.  169  (C. 
C.  A.  Ills.,  reversed,  but  on  other 
grounds,  sub  nom.  B'k  v.  Title  Trust 
Co.,   198   U.    S.   280,    14  A.    B.   R.   103).  _ 

9.  Transferring  practically  all  avail- 
able property  to  relatives  by  different 
transfers,  all  within  a  week,  Horner- 
Gaylord  Co.  v.  Miller  &  Bennett  Co., 
17  A.  B.  R.  267,  147  Fed.  395  (D.  C. 
W.   Va.). 

10.  Composition    with    creditors    be- 


fore bankruptcy,  with  a  secret  pref- 
erence to  one,  although  secret  pref- 
erence is  given  more  than  four 
months  before  bankruptcy,  void  under 
general  equity  principles  as  against 
creditors  as  being,  1st,  an  oppression 
of  the  debtor;  and  2d,  a  fraud  of  the 
other  creditor.  In  re  Chaplin,  8  A. 
B.   R.   121    (D.   C.   Mass.). 

11.  Relinquishment  of  dower  as  con- 
sideration for  transfer.  Moore  v. 
Green,  16  A.  B.  R.  648  (C.  C.  A.  W. 
Va.,  reversing  In  re  Porterfield,  15  A. 

B.  R.  11). 

13.  Fictitious  sale  by  bankrupt  shortly 
prior  to  bankruptcy.  In  re  Siegel,  31 
A.  B.  R.  154,  164  Fed.  559  (D.  C.  N.  Y.). 

13.  Real  estate  purchased  partly  with 
funds  derived  from  a  boarding  house 
run  by  wife,  but  deed  not  delivered  un- 
til eve  of  bankruptcy,  and  clear  intent 
shown  to  aid  husband  to  get  goods  on 
credit  on  false  appearances.  Prescott 
V.  Gallussio,  21  A.  B.  R.  239,  164  Fed. 
618  (D.  C.  N.  Y.). 

14.  Peculiar  case;  wherein  it  was 
held  that  the  trustee  was  subrogated 
to  the  rights  of  certain  sellers  who  had 
sold  their  goods  to  the  bankrupt 
through  fraudulent  misrepresentations, 
to  pursue  the  property  into  the  hands 
of  third  parties  to  whom  in  turn  the 
bankrupt  had  transferred  them  with 
full  knowledge  of  the  fraud,  the  de- 
frauded sellers  themselves  having 
waived  the  fraud  by  proving  their 
claims  in  bankruptcy.  Lynch  v.  Bron- 
son,  20  A.  B.  R.  409,  160  Fed.  139   (D. 

C.  Conn.).     But  this  decision  does  not 
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subsec.  4,  30  Stat.  566),  provides  that  the  trtrstee  shall  be  vested  by  operation 
of  law  with  any  property  transferred  by  the  bankrupt  in  fraud  of  his  creditors, 
the  precise  language  of  the  Act  being  'transferred  by  him  in  fraud  of  his 
creditors.'  There  is  no  four  months  limitation  on  this  class  of  transfers,  and 
this  provision  includes  fraudulent  conveyances  which  are  so  by  the  common 
law,  by  statute  law,  and  by  any  other  recognized  rule  of  law  of  the  State. 
Of  course,  the  fraudulent  bankrupt  is  without  right  to  set  aside  a  conveyance 
made  by  him  in  fraud  of  his  creditors.  It  is  valid  between  the  parties,  but,  by 
operation  of  the  very  terms  of  the  Act,  the  right  which  before  bankruptcy  be- 
longed to  the  creditors  passed  from  them,  and  is  vested  in  the  trustee." 

Beasley  v.  Coggins,  13  A.  B.  R.  355,  48  Fla.  315,  57  So.  Rep.  213:  "Section 
70  (e)  was  intended  to  provide  simply  that  the  trustee  in  bankruptcy  should 
have  the  same  right  to  avoid  conveyances  as  was  possessed  by  creditors,  or  any 
of  them,  and  this  with  especial  reference  to  the  statute  of  13  Elizabeth.  Under 
the  Bankruptcy  Act,  when  one  is  thereunder  adjudged  a  bankrupt,  creditors 
are  not  permitted  to  attack  fraudulent  conveyances  of  their  debtor,  made  more 
than  four  months  of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could 
not  do  so,  then  the  act  would  constitute  'a  device  to  permit  fraudulent  convey- 
ances to  take  effect  with  impunity  in  case  they  are  successfully  concealed  for 
the  specified  four  months.'  Lewis  v.  Bishop,  47  App.  Div.  554,  text,  558,  63 
N.  Y.   Supp.   618.     It  is  only  by  holding  that  the  trustee  is   subrogated  to   the 


seem  to  state  sound  law,  for  it  would 
seem  that  the  right  of  such  creditors 
was  to  have  pursued  the  property 
themselves  and  that  by  waiving  the 
,  right  they  did  not  confer  it  on  the 
trustee,  but  that  the  trustee  was  rele- 
gated to  such  right  as  all  the  creditors 
possessed,  not  to  those  of  the  defrauded 
sellers  who  had  sold  to  the  bankrupt, 
whose  fraud  did  not  harm  the  estate 
but  only  the  sellers  themselves. 

15.  Depositing  funds  in  fictitious 
names  assisted  by  his  attorney.  Clay 
V.  Waters,  20  A.  B.  R.  561,  161  Fed. 
815  (C.  C.  A.  Mo.). 

16.  Country  merchant  transferring  to 
banker  all  his  property  at  75  per  cent, 
of  its  true  value,  no  inventory,  mere 
cursory  examination,  no  inquiry  about 
indebtedness,  knowledge  of  dishonored 
checks  within  forty  days.  Houck  v. 
Christy,  18  A.  B.  R.  330,  153  Fed.  613 
(C.  C.  A.  Kans.). 

17.  Unfiled  bill  of  sale  of  sewing  ma- 
chines, where  dates  of  instruments 
false,  etc.  In  re  Schlessel,  18  A.  B.  R. 
434  (Ref.  N.  Y.). 

18.  Sale  of  entire  stock  two  days  be- 
fore bankruptcy,  effected  behind  closed 
doors,  part  of  proceeds  paid  over  to 
preferred  creditors,  though  sale  based 
on  presently  passing  consideration. 
Johnston  v.  Forsyth  Mercantile  Co.,  19 
A.  B.  R.  48  (D.  C.  Ga.). 

19.  Sale  of  entire  stock  of  goods  of 
retail  merchant  casts  burden  of  proof 
on  purchaser,  when.  Allen  v.  Mc- 
Mannes,  19  A.  B.  R.  376,  156  Fed.  615 
(D.  C.  Wis.). 


30.  Pretended  "warehousing"  and 
pledge  though  debtor  continued  still  to 
use  the  goods.  (Security)  Warehous- 
ing Co.  V.  Hand,  19  A.  B.  R.  391,  306 
U.  S.  415,  -quoted  at  §  1139;  Fourth  St. 
Nat.  Bank  v.  Millbourne  Mills  Co.,  22 
A.  B.  R.  443,  172  Fed.  177  (C.  C.  A. 
Pa.). 

21.  Voluntary  transfers  to  wives 
within  the  four  months,  held  void  un- 
der §  67  (e),  but  whether  voidable  only 
under  the  first  provision  of  §  67  (e)  not 
adverted  to.  Henkel  v.  Seider,  30  A.  B. 
R.  773,  163  Fed.  553  (D.  C.  N.  Y.). 

33.  Pretended  sale  of  real  estate. 
Visanska  v.  Cohen,  31  A.  B.  R.  350, 
165  Fed.  553  (D.  C.  Ga.). 

23.  Forming  corporation  to  take 
over  assets  of  an  insolvent  debtor  for 
the  purpose  of  defeating  his  creditors, 
assets  thus  sold  held  still  to  belong  to 
bankrupt  seller's  estate.  In  re  (Hol- 
brook)  Shoe  &  Leather  Co.,  21  A.  B. 
R.  511,  165  Fed.  973  (D.  C.  Mont.). 

24.  One  creditor  receiving  secret  advan- 
tage over  others  in  a  composition,  amount 
paid  recoverable  by  trustee.  (1867) 
Bean  v.  Amsink,  8  N.  B.  Reg.  328. 

35.  Pretended  pledging  of  books  by 
a  publishing  concern  where  debtor  con- 
tinues to  exercise  dominion.  In  re 
Gebbie,  31  A.  B.  R.  694,  176  Fed.  609 
(D.  C.  Pa.). 

26.  Pretended  consignments,  etc.  See 
post,  §  1338,  et  seq. 

37.  Conveyance  of  real  estate  two 
years  before  bankruptcy,  without  con- 
sideration, conveyance  itself  creating 
the  insolvency.     Phillips  Tr.  v.  Klein- 


1028 


REMINGTON   ON   BANKRUPTCY. 


§    1209 


rights  of  creditors  against  a  fratidulent  conveyance  that  full  effect  and  opera- 
tion can  be  given  to  the  statute  of  13  Elizabeth  against  fraudulent  conveyances, 
from  which  our  statute   (§  1991,   Rev.   St.  1892)   is  substantially  taken.     *     *     * 

"A  trustee  in  bankruptcy  occupies  a  relation  similar  to  that  of  a  judgment 
creditor  of  the  bankrupt,  and  may  file  a  bill  in  equity  to  set  aside  a  fraudulent 
conveyance  of  real  estate  by  the  bankrupt,  although  neither  the  trustee  nor  any 
creditor  has  reduced  any  claim  against  the  bankrupt  to  judgment." 

Am.  Mach.  Co.  v.  Norment,  19  A.  B.  R.  G79,  157  Fed.  801  (C.  C.  A..  B.  N.  Car.): 
"But  again  we  must  go  a  step  farther.  For  these  parties  to  secure  from  this 
insolvent  lumber  company  this  deed  of  trust,  sufficient  to  consume  the  sum  total  of 
its  assets,  to  secure  debts  not  its  own,  but  personal  ones  alone  of  its  principal  stock- 
holder and  manager;  debts  of  his  incurred  before  its  corporate  birth,  not  one 
dollar  of  which,  so  far  as  shown,  it  derived  any  benefit  of — not  only  stamps  the 
transaction  outside  of  the  saving  subdivision  'd'  of  §  67  of  the  act,  but  clearly 
brings  it  within  the  scope  of  subdivision  'e'  of  that  section.  It  must  be  held  a  clear 
fraud  upon  the  rights  of  creditors,  and  both  the  deed  of  trust  and  the  debt 
itself  must  be  held  void  as  to  such  creditors." 

In  re  Carpenter,  11  A.  B.  R.  147,  135  Fed.  831  (D.  C.  N.  Y.) :  "The  trustee 
in  bankruptcy  may  take  advantage  of  the  invalidity  of  this  instrument  the  same 
as  a  judgment  creditor.  It  is  not  such  a  case  as  In  re  N.  Y.  Economical  Ptg. 
Co.,   6   A.    B..  R.   615,   110   Fed.   514.     As   a   mortgage   it   is   void   as   against   all 


man,     33   A.      B.      R.   366      (Pa.     Com. 
Pleas). 

38.  Deed  of  real  estate  from  wife 
to  husband  on  eve  of  bankruptcy  of 
firm  of  which  both  were  partners,  held 
prima  facie  fraudulent  where  grantor 
has  nothing  left  with  which  to  pay 
creditors.  Fouche  v.  Shearer,  22  A.  B. 
R.  828,  172  Fed.  592  (D.  C.  Ga.). 

29.  Japanese  merchant  in  failing 
condition,  warning  fellow  countrymen 
so  that  they  get  pay  in  full  whilst 
others  wait,  held  not  only  preferential 
transfer  but  also  transfer  to  hinder  and 
delay  other  creditors,  under  Bank- 
ruptcy Act,  §  67  (e).  Spencer  v.  Ne- 
kemoto,  24  A.  B.  R.  517  (D.  C.  Hawaii.;. 

30.  Insolvent  corporation  selling  out 
assets  to  reorganized  corporation  pur- 
suant to  plan  of  bondholders  and  di- 
rectors, held  to  hinder,  delay  and  de- 
fraud. In  re  Medina  Quarry  Co.,  34 
A.  B.  R.  769,  182  Fed.  508  (D.  C.  N. 
Y.) ;  similarly,  In  re  [Holbrook]  Shoe 
&  Leather  Co.,  21  A.  B.  R.  511,  165 
Fed.  973   (D.   C.  Mont.). 

31.  Mortgage  of  entire  stock  of  goods. 
Lumpkins  v.  Foley,  29  A.  B.  R.  673,  204 
Fed.  372  (C.  C.  A.  Ga.). 

Other  instances,  in  some  of  which 
the  facts  have  been  held  insufficient 
for  recovery: 

1.  In  re  Little  River  Lumber  Co.,  1 
A.  B.  R.  482,  92  Fed.  585  (D.  C.  Ark.), 
affirmed  in  4  A.  B.  R.  313. 

2.  Jacobs  V.  Van  Sickel,  10  A.  B. 
R.  519,  123  Fed.  340  (C.  C.  A.  N.  J.), 
affirmed  in  11  A.  B.  R.  470,  127  Fed.  62. 


3.  Pratt  V.  Christie,  12  A.  B.  R.  1, 
95   App.    Div.    (N.   Y.)   282. 

4.  Hackney  v.   First  Nat'l   Bank,   11 

A.  B.    R.   340,   68    Neb.    594. 

5.  Fowler  -j.  Jenks,  11  A.  B.  R.  255, 
90  Minn.  74  (Minn.). 

6.  Bankrupts,  commission  mer- 
chants, by  contract  do  all  their  com- 
mission business  in  the  name  of  an- 
other firm  of  commission  merchants 
to  whom  the  bankrupts'  lease  is  as- 
signed and  who  guarantee  the  con- 
signments and  receive  a  commission 
for  so  doing;  but  the  bankrupts  con- 
tinue to  occupy  the  leasehold  and  at- 
tend to  the  actual  management  of  the 
business;  the  other  firm  claiming,  on 
bankruptcy,  to  have  a  factor's  lien 
for  advances  on  the  property  in  the 
bankrupt's  possession;  held,  not  to  be 
a  fraudulent  device  to  hinder  cred- 
itors.     Ryttenberg    v.    Schefer,    11    A. 

B.  R.  652,  131  Fed.  313  {D.  C.  N.  Y.). 

7.  An  action,  by  a  purchaser  from 
the  trustee,  who  had  purchased  the 
trustee's  interest  in  certain  contracts 
securing  commissions  as  insurance 
agent  which  the  bankrupt  had  trans- 
ferred to  his  wife.  The  purchaser  re- 
covered on  the  ground  of  its  being  a 
preference  but  wa5  refused  relief  on 
the  other  ground  of  fraudulent  con- 
veyance. Bryan  v.  Madden,  11  A.  B. 
R.    763,    78    N.    Y.    Supp.    230. 

8.  One  partner  of  an  insolvent  firm 
selling  out  to  the  other  operates  to 
hinder  and  delay  firm  creditors  and  to 
subordinate  their  rights  in  the  partner- 
ship  assets   to  the   claims   of  the   indi- 
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creditors,  because  made  in  fraud  of  creditors.  Section  70  of  the  Bankruptcy- 
Act  says  that,  not  because  of  the  omission  to  file  or  refile." 

Andrews  v.  Mather,  9  A.  B.  R.  396,  134  Ala.  358:  "Although  property  which 
has  been  fraudulently  conveyed  ceases  to  belong  to  the  grantor,  so  far  as  any 
claim  he  himself  can  set  up  is  concerned,  yet  the  law  regards  property  which 
has  been  fraudulently  conveyed,  as  still  the  property  of  the  grantor,  so  far  as 
creditors  are  concerned.  The  assignee  in  bankruptcy  is  an  officer  created  for  the 
benefit  of  creditors,  and  he  is  permitted  to  regard  property  fraudulently  conveyed 
in  the  same  way  in  which  creditors  are  permitted  to  regard  it." 

Mitchell  V.  Mitchell,  17  A.  B.  R.  389  (D.  C.  N.  Car.):  "A  trustee  in  bank- 
ruptcy may  avoid  a  mortgage  fraudulent  under  a  bankrupt  law.  The  title  at- 
tempted to  be  passed  by  such  mortgage  vests  in  such  trustee.  He  stands  in 
the  shoes  of  the  bankrupt,  but  represents  the  creditors,  and  is_  entitled  to  pos- 
session, and  may  bring  an  action  to  enforce  his  right  of  possession.  He  can 
maintain  any  action  either  could  maintain.  Such  an  action  is  not  analogous  to 
a  creditor's  bill,  and  it  is  no  objection  to  it  that  the  claims  against  the  bankrupt 
are  not  in  judgment.    The  title  is  vested  in  him  by  operation  of  law. 

"The  bankrupt  law  instead  of  vesting  in  the  trustee  the  remedies  of  the  cred- 
itors  against   the   property  judgment,   execution   and   creditor's   bills    [but   since 


vidual  creditors  of  the  remaining  part- 
ner. In  re  Head  &  Smith,  7  A.  B.  R. 
556,  114  Fed.  489  (D.  C.  Ark.). 

9.  Property  reconveyed  to  bankrupt 
by  fraudulent  grantee  before  petition 
in  bankruptcy  filed  vests  in  trustee 
notwithstanding  custody  of  State  court 
receiver  in  suit  to  set  aside  the  original 
conveyance,  since  the  reconveyance  di- 
vests the  receiver.  In  re  Brown,  1  A. 
B.  R.  107   (D.  C.  Ore.). 

10.  Held  not  sufficient  proof  of 
fraud,  Allen  v.  Gray,  34  A.  B.  R.  643, 
123  App.  Div.  N.  Y.  S.  1104. 

11.  Chattel  mortgage  given  for  more 
than  actual  consideration,  though  ac- 
tual consideration  "presently  passing." 
In  re  Mahland,  26  A.  B.  R.  81,  184 
Fed.  743   (D.   C.   N.  Y.). 

13.  Agreement  to  accept  personal 
services  and  support  as  pay  for  notes, 
no  new  consideration  being  given 
therefor,  is  void  against  the  trustee. 
In  re  Powers,  1  A.  B.  R.  433  (Ref.  Vt). 

13.  Bill  of  sale  of  all  property,  while 
insolvent,  to  wife  and  all  future  reac- 
quired property  for  five  years.  In  re 
Hemstreet,  14  A.  B.  R.  833  (D.  C. 
Iowa). 

14.  In  re  Porterfield,  15  A.  B.  R. 
11,  138  Fed.  192  (D.  C.  W.  Va.,  re- 
versed sub  r.om.  Moore  v.  Green,  16 
A.   B.  R.  648). 

15.  Third  persons  innocent  of  fraud 
are  not  proper  parties.  North,  Trus- 
tee V.  Taylor,  6  A.  B.  R.  233,  61  App. 
Div.    353,    70    N.    Y.    Supp.    338. 

16.  Wife's  equitable  interest  in 
farm  purchased  jointly  with  her  funds, 
but   contract   of  purchase   or  bond   for 


title  taken  in  husband's  name  alone 
without  her  consent  but  finally  acqui- 
esced in  on  promise  that  deed  should 
be  jointly  to  her  when  executed;  held, 
not  to  estop  wife  as  against  general 
creditors.  In  re  Garner,  6  A.  B.  R. 
596    (D.    C.    Ga.). 

17.  Bryan  v.  Madden,  11  A.  B.  R. 
763,  78  N.  Y.  Supp.  330.  This  was  an 
action,  however,  by  a  purchaser  from 
the  trustee,  who  had  purchased  the 
trustee's  interest  in  certain  contracts 
securing  commissions  as  insurance 
agent  which  the  bankrupt  had  trans- 
ferred to  his  wiffe.  The  purchaser  re- 
covered on  the  ground  of  its  being  a 
conveyance,  but  was  refused  relief  on 
the  other  ground  of  fraudulent  convey- 
ance. 

18.  Creditors  organize  corporation 
to  take  over  all  assets;  the  corporation 
itself  goes  into  bankruptcy  but  not  the 
original  debtor;  transfer  to  the  corpo- 
ration is  not  fraudulent.  In  re  Robert 
Shaw  Mfg.  Co.,  13  A.  B.  R.  409,  133 
Fed.  556   (D.   C.   Penn.). 

19.  Partners  building,  each,  a  home 
on  property  owned  in  common;  after 
dissolution  of  firm  and  before  bank- 
ruptcy of  one  partner,  each  house  with 
half  of  land  conveyed  to  respective 
wives;  but  no  settlement  of  partner- 
ship affairs  ever  made,  no  proper  books 
kept,  etc.,  and  facts  too  indefinite. 
Ludvigh  V.  Umstadtter,  17  A.  B.  R. 
774   (D.   C.   N.  Y.). 

30.  Sale  in  bulk  but  purchaser  in- 
nocent, and  purchase  price  paid  out  to 
creditors,  not  set  aside.  Gorham  v. 
Buzzell,  34  A.  B.  R.  440,  178  Fed.  596 
(D.    C.    Me.).      Similarly,    In    re    Med- 
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Amendment  of  1910  the  trustee  does  have  such  rights]  vests  in  him  at  once  the 
title  to  the  property — makes  him  the  owner. 

"It  is  argued  that  the  mortgage  in  controversy  being  good  as  between  the 
parties  is  also  good  as  between  the  mortgagees  and  trustee  in  bankruptcy  of 
the  mortgagor;  but  the  rule  is  well  settled  that  the  trustee  represents  the  rights 
of  creditors,  and  may  attack  conveyances  made  by  the  bankrupt  in  fraud  of 
creditors.  It  is  so  provided  in  the  statute.  The  trustee  may  prosecute  any 
suit  to  recover  assets  in  the  hands  of  third  parties,  or  to  enforce  the  payment 
of  claims  that  could  have  been  prosecuted  by  the  creditors  themselves  had  no 
proceedings  in  bankruptcy  been  instituted." 

In  re  Gebbie  &  Co.,  31  A.  B.  R.  691,  167  Fed.  609  (D.  C.  Pa.) :  "As  it  seems 
to  me  the  superiority  of  the  trustee's  title  is  clear.  In  some  cases  he  merely 
stands  in  the  bankrupt's  shoes,  but  his  position  here  is  different  because  the 
bankruptcy  act  expressly  gives  him  a  better  title  and  therefore  the  doctrine  of 
York  Mfg.  Co.  V.  Cassell,  201  U.  S.  344,  15  A.  B.  R.  635,  does  not  apply." 

In  re  Rodgers,  11  A.  B.  R.  93,  125  Fed.  169  (C.  C.  A.  Ills,  reversed,  on  ground 
that  summary  jurisdiction  did  not  exist,  sub  nom.  Bank  v.  Title  &  Trust  Co., 
14  A.  B.  R.  102,  198  U.  S.  280)  i  "We  are  therefore  brought  to  the  question 
whether,  under  the  Bankruptcy  Law,  the  trustee  takes  solely  in  the  right  of 
the  bankrupt,  or  whether  he  also  represents  the  rights  which  creditors  have,  and 
the  authority  to  enforce  them;  whether  the  petition  in  bankruptcy  is  merely  the 
appropriation  by  the  bankrupt  of  his  property  to  his  creditors,  or  an  assertion 
in  behalf  of  creditors  of  rights  which  they  had  independently  of  the  bankrupt, 
and  which  he  himself  could  not  assert.  Notwithstanding  some  loose  expression 
in  the  decisions  upon  this  subject,  we  are  satisfied,   from  a  careful  scrutiny  of 


ina   Quarry   Co.,   24  A.   B.   R.   769,   182 
Fed.    508    (D.    C.    N.    Y.). 

21.  Sale  of  entire  stock  of  merchan- 
dise and  fixtures  in  bulk,  but  pur- 
chaser innocent  of  participation  in 
seller's  fraudulent  intent,  sale  not  set 
aside.  Shelton,  Trustee  v.  Price,  23 
A.  B.  R.  431,  174  Fed.  891  (D.  C. 
Ala.). 

22.  Partner  selling  out  all  the  firm 
assets  to  remaining  partner  although 
both  partners  and  firm  also  insolvent, 
not  per  se  fraudulent.  Sargent  v. 
Blake,  20  A.  B.  R.  115,  160  Fed.  57 
(C.  C.  A.  Mo.). 

23.  Insolvent  partnership  paying  in- 
dividual debt  of  one  partner,  not  per 
se  fraudulent.  Sargent  v.  Blake,  20 
A.  B.  R.  115,  160  Fed.  57  (C.  C.  A. 
Mo.). 

34.  Bill  of  sale  of  machinery  by 
bankrupt  corporation  to  secure  its 
principal  stockholder  for  trust  funds  il- 
legally turned  over  to  it  by  her,  the 
machinery  remaining  in  possession  of 
the  corporation  as  "under  lease."  In 
re  Arkonia  Fabric  Mfg.  Co.,  18  A.  B. 
R.  470,  151  Fed.  914  (D.  C.  Pa.). 

25.  Where,  anterior  to  the  four 
months  period,  a  bankrupt,  while  in- 
solvent, transfers  to  his  wife  for  a 
nominal  consideration  all  of  his  at- 
tachable property,  consisting  of  a 
small  stock  of  groceries  and  book  ac- 


counts, for  the  sole  purpose  of  pre- 
venting a  levy  upon  same  by  attach- 
ment, his  trustee  in  bankruptcy  is  en- 
titled to  have  the  bill  of  sale  set  aside 
as  fraudulent  as  against  the  creditors. 
Thomas  v.  Fletcher,  18  A.  B.  R.  624, 
153  Fed.  336  (D.  C.  Me.). 

26.  Only  testimony  that  of  parties 
themselves,  which  show  valid  transfer. 
Entwisle  v.  Seidt,  19  A.  B.  R.  185,  155 
Fed.  864  (D.  C.  N.  Y.). 

37.  Transfer  merely  preferential  and 
not  fraudulent,  not  voidable  in  New 
Jersey.  Manning  v.  Evans,  19  A.  B. 
R.  217,  156  Fed.  106  (D.  C.  N.  J.). 

Transfer  where  transferror  was  a 
man  reputed  of  great  wealth,  etc.  Co- 
der V.  Arts,  32  A.  B.  R.  1,  213  U.  S. 
223. 

28.  Transfer  not  fraudulent  but 
merely  to  get  money  to  make  prefer- 
ential payments.  (Van  Iderstine) 
Trustee  v.  Natl.  Discount  Co.,  23  A.  B. 
R.  345,  174  Fed.  518   (C.  C.  A.  N.  Y.). 

39.  Deed  of  trust.  In  re  Elletson 
Co.,  23  A.  B.  R.  530,  174  Fed.  859  (D. 
C.   W.   Va.). 

Transfer  by  bankrupt  to  wife  of  real 
estate  and  of  mortgage  acquired 
through  real  estate  speculations  car- 
ried on  on  wife's  money  held  in  trust 
by  bankrupt,  held  a  valid  recognition 
of  "trust."  Butcher  v.  Cantor,  26  A. 
B.   R.  424,   185   Fed.   945   (D.   C.   N.  Y.). 
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the  act,  that  the  filing  of  the  petition  is  something  more  than  the  dedication  by 
the  bankrupt  of  his  property  to  the  payment  of  his  debts;  that  the  trustee  is  not 
only  invested  with  the  title  of  the  property,  but  since,  after  the  filing  of  the  pe- 
tition, the  creditors  are  powerless  to  pursue  and  enforce  their  rights,  the  trustee 
is  vested  with  their  rights  of  action  with  respect  to  all  property  of  the  bankrupt 
transferred  by  him  or  encumbered  by  him  in  fraud  of  his  creditors,  and  may 
assail,  in  behalf  of  the  creditors,  all  such  transfers  and  encumbrances  to  the 
same  extent  that  creditors  could  have  done  had  no  petition  been  filed.  The  filing 
of  the  petition,  followed  by  seizure  and  by  adjudication  in  bankruptcy,  is  a 
seizure  of  the  property  by  the  law  for  the  benefit  of  creditors,  and  an  appropria- 
tion of  it  to  the  payment  of  the  debts  of  the  bankrupt.  It  is  a  seizure  of  the 
property  by  legal  process,  equal  in  rank  to  and  of  the  same  force  and  effect  as 
by  execution  or  attachment."  [The  last  sentence  whilst  a  true  statement  since 
the  Amendment  of  1910  was  not  accurate  before  that  Amendment,  when  this 
case  was  decided.] 

In  re  Rudnick,  4  A.  B.  R.  534,  103  Fed.  750  (D.  C.  Wash.) :  "The  right  and  titte 
of  a  trustee  is,  in  general,  the  same  as  the  right  and  title  which  the  bankrupt 
possessed  prior  to  the  adjudication,  but  to  this  is  added  authority  to  avoid  fraudu- 
lent transfers  of  property."  [The  trustee  has  more  than  "the  same  right  and  title 
which  the  bankrupt  possessed  prior  to  the  adjudication,"  now,  by  the  Amend- 
ment of  1910.] 

In  re  Shaw,  17  A.  B.  R.  306  (D.  C.  Me.)  :  "In  the  case  at  bar  the  testimony 
tends  to  show  that,  at  the  time  of  giving  of  the  mortgage  to  the  bank,  Shaw  was 
insolvent,  that  there  was  an  obvious  attempt  to  make  the  delivery  to  the  mort- 
gagee secret,  rather  than  open,  and  that  there  was  a  distinct  and  affirmative 
understanding  that  the  mortgage  was  not  to  be  recorded.  The  case  discloses 
a  want  of  good  faith,  resulting  in  an  actual  fraud  upon  the  general  creditors." 

Norcross  v.  Nathan,  3  A.  B.  R.  633  (D.  C.  Nev.) :  "The  trustee  in  bank- 
ruptcy stands  in  the  place  of  the  creditors  of  the  bankrupt,  and  has  the  same 
rights  and  may  pursue  the  same  remedies  in  their  behalf  as  they  could  or  would 
have  been  entitled  to  if  there  had  been  no  adjudication  in  bankruptcy."  [This 
statement  was  made  in  connection  with  property  fraudulently  transferred.] 

In  re  Gray,  3  A.  B.  R.  647  (N.  Y.  Sup.  Ct.  App.  Div.) :  "When,  however, 
the  trustee  seeks  to  avoid  a  fraudulent  or  any  avoidable  transfer  by  the  bank- 
rupt antedating  the  four  months,  he  does  so,  not  in  the  right  conferred  as  a 
concomitant  to  the  due  operation  of  the  system,  but  exclusively  in  the  credit- 
ors' common-law  right.  He  is,  with  relation  to  these  anterior  transfers,  so  to 
speak,  subrogated  to  that  right.  Such  of  these  anterior  transfers  as  any  cred- 
itor might  have  avoided,  he  may  avoid.  Such  as  no  creditor  could  have  avoided, 
he  cannot  avoid." 

A  sale,  although  for  present  valuable  consideration,  may  be  set  aside  if 
made  with  fraudulent  intent  participated  in  by  the  purchaser.'^  ^ 

71.    Johnston  v.   Forsyth   Mercantile  R.  669,  127  Fed.  845   (D.   C.  Ga.) ;  ob- 

Co.,   11  A.   B.   R.  669,  137   Fed.   845,  19  iter,   McNulty  v.  Wiesen,   13  A.   B.   R. 

A.     B.    R.    48     (D.    C.    Ga.);     instance,  343,  130  Fed.  1013  (D.  C.  Penn.). 

Houck  V.  Christy,  18  A.  B.  R.  330,  153  Obiter  (principle  conceded),  Gorham 

Fed.    613     (C.    C.   A.    Kans.);     obiter,  v.   Buzzell,   34  A.   B.   R.   440,   178   Fed. 

Thomas  v.   Fletcher,   18  A.   B.   R.   634,  596   (P.   C.  Me.). 

153    Fed.   236    (D.    C.    Me.).     Likewise  Compare,    as     to    setting    aside     the 

as  to  a  mortgage  for  a  valid  debt.  In  purchase    of    an    annuity,    as    being    in 

re    Elletson   Co.,   33  A.   B.   R.   530,   174  fraud  of  creditors,  though   for  a  pres- 

Fed.    859    (D.    C.    W.    Va.) ;    Johnston  ent    valuable    consideration,    post,    §§ 

V.    Forsyth    Mercantile    Co.,    11    A.    B.  1018^.      Compare    also    §§    1495,    1496. 
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Obiter,  Coder  v.  Arts,  23  A.  B.  R.  1,  213  U.  S.  233:  "*  *  *  and  it  makes 
no  difference  that  the  conveyance  was  made  upon  a  valuable  consideration, 
if  made  for  the  purpose  of  hindering,  delaying  or  defrauding  creditors.  The 
question  of  fraud  depends  upon  the  motive." 

Obiter,  In  re  Pease,  12  A.  B.  R.  68,  129  Fed.  446  (D.  C.  Mich.):  "Even 
though  a  present,  fair  consideration  be  paid  for  property  transferred  to  the 
hindrance,  delay  of,  or  in  fraud  upon  creditors,  it  will  not  save  the  conveyance. 
'A  sale  may  be  void  for  bad  faith,  though  the  buyer  pays  the  full  value  of  the 
property  bought'  This  is  the  consequence  where  his  purpose  is  to  aid  the  seller 
in  perpetrating  a  fraud  upon  his  creditors,  and  where  he  buys  recklessly,  with 
guilty  knowledge." 

Thomas  v.  Fletcher,  18  A.  B.  R.  623,  153  Fed.  226  (D.  C.  Me.):  "I  have  had 
occasion  before,  when  issues  of  this  sort  have  been  presented,  to  refer  to 
Blennerhassett  v.  Sherman,  105  U.  S.  100,  in  which  the  court  said:  'It  is  not 
enough,  in  order  to  support  a  settlement  against  creditors,  that  it  be  made  for  a 
valuable  consideration.  It  must  also  be  bona  fide.  If  it  be  made  with  intent  to 
hinder,  delay,  or  defraud  them,  it  is  void  as  against  them,  although  there  may  be 
in  the  strictest  sense  a  valuable  or  even  an  adequate  consideration.'  In  Davis 
V.  Schwartz,  155  U.  S.  631,  Mr.  Justice  Brown,  in  speaking  for  the  Supreme 
court,  said:  'It  has  been  the  accepted  law  ever  since  Twyne's  Case,  3  Coke, 
80,  that  good  faith,  as  well  as  a  valuable  consideration,  is  necessary  to  support 
a  conveyance  as  against  creditors.  In  that  case  Pierce,  being  indebted  to  Twyne 
in £400,  was  sued  by  a  third  party  for  £200.  Pending  such  suit,  he  conveyed 
all  his  property  to  Twyne  in  consideration  of  his  debt,  but  continued  in  pos- 
session, sold  certain  sheep,  and  set  his  mark  on  others.  It  was  resolved  to  be  a 
fraudulent  gift,  though  the  deed  declared  that  it  was  made  bona  fide.  Most 
of  the  cases  illustrative  of  this  doctrine,  however,  have  been  like  that  of  Twyne, 
wherein  a  debtor,  knowing  that  an  execution  was  to  be  taken  out  against  him, 
had  sold  his  property  to  a  vendee  having  knowledge  of  the  facts,  for  the  ex- 
press purpose  of  avoiding  a  levy,  or  receiving  a  consideration  which  could  not 
be  reached  by  execution.  In  such  cases  the  fact  that  he  receives  a  good  con- 
sideration will  not  validate  the  transaction,  unless  at  least  the  creditor  has 
obtained  the  benefit  of  the  consideration.'  " 

Thus,  the  sale,  hurriedly,  by  a  retail  merchant,  of  his  entire  stock  of 
goods,  throws  the  burden  upon  the  purchaser  of  inquiring  into  the  seller's 
financial  condition.'^ 

Allen  V.  McMannes,  19  A.  B.  R.  276,  156  Fed.  615  (D.  C.  Wis.) :  "The  sale  of 
an  entire  stock  of  goods  of  a  retail  merchant  is  a  suspicious  circumstance  per 
se,  naturally  calculated  to  put  the  purchaser  on  inquiry.  Walbrun  v.  Babbitt,  le 
Wall.  577,  21  L.  Ed.  489;  In  re  Knopf  (D.  C),  16  Am.  B.  R.  432,  146  Fed.  109- 
Dokken  v.  Page,  17  Am.  B.  R.  228,  147  Fed.  438,  77  C.  C.  A.  674.  Such  a  pur- 
chase is  presumptively  questionable,  and  casts  the  burden  of  proof  on  the  pur- 
chaser to  show  that  he  had  no  notice  of  facts  or  circumstances  sufficient  to 
arrest  his  attention,  puts  him  on  inquiry,  and  requires  him  to  use  such  means 
of  knowledge  as  were  at  hand  in  order  to  learn  whether  the  seller  is  noi  in 
financial  difficulty,  and  whether  a  general  statement,  such  as  that  the  book 
accounts  are  sufficient  to  pay  the  mercantile  creditors,  was  true." 

72.    In  re  Knopf,  17  A.  B.  R.  48   (D.  tially,  In  re  Calvi,  26  A.  B.  R.  306,  185 

C.      S.      Car.);     impliedly,     Houck     v.  Fed.    642     (D.    C.     N.     Y.).      Compare 

Christy,  18  A.   B.   R.  330,  152  Fed.  612  further    instances    in    note    70. 
(C.    C.   A.    Kans.).      Compare,   inferen- 
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But  the  mere  selling  out  of  the  usual  course  of  business  is  not  of  itself 
proof,  nor  does  it  make  a  prima  facie  case  of  fraudulent  intent,  alone  con- 
sidered J  ^^ 

And  tender  of  the  actual  consideration  received  for  the  transfer  is  not 
necessary  when  the  suit  is  in  behalf  of  creditorsJ'^  Nor  is  it  necessary  to 
trace  the  actual  consideration  paid  upon  setting  aside  the  purchase  of  an 
annuity  not  yet  matured  J* 

Pretended  "warehousings"  and  the  pledging  of  warehouse  receipts  based 
thereon,  and  similar  transactions,  the  debtor  retaining  possession  and  power 
of  disposition,  are  fraudulent  and  void  as  against  the  trusteed  ^ 

Chattel  mortgages  with  powers  of  sale,  are  void  as  against  the  trus- 
tee where  there  is  no  agreement  that  the  proceeds  be  applied  on  the 
debt,  where  such  mortgages  are  held  void  as  to  creditors  by  the  law  of  the 
StateJ« 

Conditional  sales  of  personal  property,  where  the  conditional  buyer  has 
the  power  of  selling  in  the  usual  course  of  business,  are,  in  general,  voidJ'^ 
Property  that  never  stood  in  the  bankrupt's  name  may  nevertheless  be 
recovered,  if  title  was  taken  and  is  held  by  another  on  secret  trust  for  himJ* 
Likewise,  where  goods  are  nominally  sold  to  a  go-between  corporation 
whose  stock,  all  but  two  shares,  is  owned  by  the  bankrupt  and  which  was 
organized  for  the  very  purpose  of  protecting  the  seller  in  its  dealings  with 
the  bankrupt,  it  has  been  held  that  the  nominal  buyer  was  the  "alter  ego" 
of  the  bankrupt  and  that  the  goods  in  its  possession  belonged  to  the  bank- 
rupt estate  J  8 

There  must  exist  an  intent  to  hinder,  delay  or  defraud,  more  than  merely 
the  making  of  the  transfer  itself  necessarily  would  cause,  to  render  the 
transfer  fraudulent,  where  the  transfer  is  applied  upon  a  pre-existing  debt.®" 

Coder  V.  Arts,  18  A.  B.  R.  513,  152  Fed.  943  (C.  C.  A.  Iowa):  "A  transfer 
by  an  insolvent,  within  four  months  prior  to  the  filing  of  a  petition,  for  the 
purpose  of  securing  or  paying  a  pre-existing  debt,  without  any  intent  or  purpose 
to  affect  other  creditors  injuriously  beyond  the  necessary  effect  of  the  security, 
is  lawful,  if  not  violative  of  other  provisions  of  law,  and  it  does  not  evidence 
any  intent  to  hinder,  delay  or  defraud  creditors  within  the  meaning  of  Bank- 
ruptcy Act,  1898,  §  67e." 

The  intent  need  not  be  actually  to  cheat  and  defraud ;  it  is  enough  if  it 

72a.    Houck  v.    Christy,    18   A.    B.   R.  76.   See   §    1257   et   seq. 

330,  152  Fed.  612  (C.  C.  A.  Kans.).  77.   See  post,   §   1263.     See   also,   Gil- 

73.  Johnston  v.  Forsyth  Mercantile  ligan  (Troy  Wagon  Works  v.  Han- 
Co.,  11  A.  B.  R.  669,  127  Fed.  845  (D.  cock),  23  A.  B.  R.  668,  152  Fed.  605 
C.  Ga.).  (C.  C.  A.  Ind.). 

74.  Smith   v.    Mutual    Life    Ins.    Co.,  78.    See  next  section,  §  1210. 

24   A.   B.   R.   514,   178   Fed.   510    (C.   C.  79.     Ludvigh   v.    Woolen    Co.,    19    A. 

Mass.).  B.  R.  795,  159  Fed.  796   (D.  C.   N.  Y.). 

75.  (Security)  Warehousing  Co.  v.  80.  Sargeant  v.  Blake,  20  A.  B.  R. 
Hand,  19  A.  B.  R.  291,  206  U.  S.  415;  115,  160  Fed.  57  (C.  C.  A.  Mo.),  quoted 
In  re  Gebbie,  81  A.  B.  R.  694,  167  Fed.  post,  §  1498;  Allen  v.  Gray,  21  A.  B. 
609  (D.  C.  Pa.).    Also,  see  §§  1146  and  R.   828    (N.   Y.   Sup.   Ct.). 

1228. 
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be  to  hinder  and  delay;  and  it  does  not  alter  the  legal  effect  that  the  debtor 
honestly  believed  that  by  making  such  conveyance  he  would  be  able  to 
continue  in  business  and  in  time  work  out  of  it  a  profit  sufficient  to  pay  all 
debts ;  nor  that  the  transferee  shared  in  such  belief. 

In  re  Elletson  Co.,  33  A.  B.  R.  530,  174  Fed.  859  (D.  C.  Va.) :  "The  intent 
may  not  be  to  actually  cheat  and  defraud;  it  is  enough  if  it  be  to  hinder 
and  delay.  A  debtor  may  honestly  believe  that  by  making  such  conveyance 
of  personal  property  he  will  be-  able  to  continue  in  business  and  in  time  work 
out  of  it  a  profit  sufficient  to  pay  all  debts  existing  and  that  may  be  incurred 
in  accomplishing  this  purpose.  The  favored  creditor,  to  be  secured  may  share 
in  this  view  and  be  willing  to  sell  his  property  on  long  time  thus  secured,  in 
order  to  allow  the  experiment  to  be  tried.  But  it  is  not  sound  morality  nor 
good  law  to  allow  these  two  to  determine  the  rights  of  others,  or  to  hinder 
or  delay  those  others  in  the  enforcement  of  their  rights." 

And  intent  may  be  gathered  from  surrounding  circumstances. *3 
But  the  transfer  of  exempt  property  cannot  be  set  aside  as  fraudulent.^* 
The  discharge  of  the  bankrupt  does  not  affect  the  right  of  recovery.**^ 
The  trustee  may  sell  his  interest  in  property,  which  has  been  fraudu- 
lently transferred  without  having  recovered  the  property. 

In  re  Downing,  27  A.  B.  R.  228,  201  Fed.  93  (C.  C.  A.  N.  Y.) :  "The  trustee 
has  a  transferable  interest  in  real  estate  owned  by  the  bankrupt  and  transferred 
by  him  in  fraud  of  his  creditors,  even  though  made  more  than  four  months 
prior  to  the  proceedings  in  bankruptcy  and  may  sell  this  interest,  together 
with  the  right  vested  in  him  by  statute  to  maintain  an  action  to  set  aside  such 
fraudulent  transfer.  The  sale  is  to  be  made  without  warranty  or  representa- 
tion of  any  kind  and  the  purchaser  takes  simply  the  trustee's  interest  in  the 
real  property  and  his  right  to  bring  an  action.  The  right  may  be  valuable 
and  it  may  be  worthless;  whoever  buys  does  so  with  a  full  understanding  of  the 
character  of  the  claim,  he  cannot  be  misled  into  thinking  that  the  District 
Court  or  this  court  has  in  any  way  recognized  the  validity  of  the  claim  by 
directing  that  it  be  sold." 

§  1210.  Likewise,  Property  Not  "Transferred"  by  Bankrupt  but 
Held  on  Secret  Trust  for  Him. — Likewise  property  not  "transferred" 
by  the  bankrupt,  but  obtained  in  the  name  of  another  for  his  benefit  or 
otherwise  fraudulently  held  in  trust  for  him,  is  recoverable  by  the  trustee. ^^ 

Before  the  Amendment  of  1910  to  Bankr.  Act,  §  47  (a)  (2),  giving  the 
trustee  the  rights,  remedies  and  powers  of  a  creditor  under  state  law 
armed  with  process,  it  was  doubted,  in  some  decisions,  whether  under  Bankr. 
Act,  §  70   (a)    (4)   and   (e)   the  trustee  could  take  property  held  under 

83.  In  re  Ellertson  Co.,  33  A.  B.  R.  rupt:  Evans  v.  Staalle,  11  A.  B.  R. 
530,   174   Fed.   859    (D.   C.   Va.).  182,  92  N.  W.  951   (Minn.).     Although 

84.  Cowan  v.  Burchfield,  25  A.  B.  in  this  case  the  court  said  the  property 
R.  293,  180  Fed.  614  (D.  C.  Ala.).  did   not  belong  to   the   trustee.     Also, 

84a.    Evans   v.   Staalle,    11   A.    B.    R.  see  Fowler  v.  Jenks,  11  A.   B.  R.  255, 

182,  92  N.  W.   (Minn.)   951.  90  Minn.   74;   Merrill  v.  Hussey,  16  A. 

85.  Instance  where  property  held  in  B.  R.  816,  64  Atl.  (Me.)  819,  in  which 
the  name  of  another  on  secret  trust  or  case  title  was  fraudulently  taken  in 
resulting   trust   in   favor   of   the   bank-  the  name  of  another. 
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fraudulent  trust  for  the  bankrupt  but  which  had  never  been  in  the  bank- 
rupt's name  and  hence  never  had  been  "transferred"  by  him,  the  Bankr. 
Act,  §§  70  (a)  (4)  and  (e),  and  67  (e),  under  which  he  derived  his 
rights  as  against  fraudulent  transactions  referring  only  to  fraudulent 
"transfers"  by  the  bankrupt,  such  decisions,  however,  conceding  that  he 
might  do  so  under  Bankr.  Act,  §  67  (a)  and  (f),  if  a  creditor  armed  with 
process  existed,  to  .whose  right  he  might  be  subrogated. 

Analogously,  London  v.  Epstein,  24  A.  B.  R.  557,  133  App.  Div.  N.  Y. 
399:  "In  fine,  the  difficulty  in  the  way  of  the  plaintiff  is  that  the  fee  never  was 
in  the  bankrupt,  but  always  in  third  parties;  that  neither  legal  nor  equitable 
interest  in  this  property  ever  existed  in  the  bankrupt;  that  he  'had  no  remaining 
right  on  which,  through  judgment  and  execution,  creditors  could  by  any  process 
fasten  a  specific  lien.'  The  statute  that  declares  the  resulting  trust  is  solely 
for  the  benefit  of  certain  creditors  and  makes  against  'the  property  of  a  third 
party  which  the  debtor  never  owned.' " 

But  such  was  doubtless  a  too  narrow  construction  of  the  extent  of  the 
Bankruptcy  Act's  provisions  relative  to  fraudulent  transactions  even  before 
the  Amendment  of  1910  unless  the  State  law  required  the  existence  of  a 
levying  creditor  in  such  instances ;  for  property  held  on  secret  trust  for  the 
bankrupt  was  recoverable  by  the  trustee  as  being  the  bankrupt's  property, 
the  fraudulent  holding  in  another's  name  not  making  it  any  the  less  his 
property. 

However,  the  question  is  practically  set  at  rest  by  the  Amendment  of 
1910,  to  §  47  (a)  (2),  for  by  that  Amendment  the  trustee  is  endowed  with 
all  the  rights  of  a  creditor  under  state  law,  among  which  would  be  found 
always  the  right  to  subject  property  held  on  fraudulent  trust  for  the  bank- 
rupt though  never  standing  in  the  bankrupt's  name. 

§  1211.  Constructively  Fraudulent  Though  Not  Actually  So. — 

That  the  transaction  is  merely  "fraudulent  in  law,"  without  intentional 
bad  faith,  does  not  alter  the  rule.®^ 

In  re  Standard  Tel.  &  Elec.  Co.  (Knapp-  v.  Milw.  Tr.  Co.)  34  A.  B.  R.  761, 
316  U.  S.  545  (aff'g  Knapp  v.  Milw.  Tr.  Co.,  20  A.  B.  R.  671,  162  Fed.  675): 
"While  there  was  a  finding  that  no  intentional  bad  faith  was  shown,  still  we 
agree  with  the  Court  of  Appeals  and  the  district  judge  that,  under  the  law 
of  Wisconsin,  as  construed  by  her  highest  court,  such  conditions  as  were  con- 
tained in  these  mortgages  rendered  them  fraudulent  in  law  and  void  as  to 
creditors.  *  *  *  In  this  case  the  stipulations  of  the  mortgages  practically 
permitted  the  mortgagor  to  dispose  of  the  property  for  his  own  benefit  except 
that  it  must  make  certain  provisions  for  a  sinking  fund  and  interest  on  the 
bonds;  and,  with  the  consent  of  the  trustee,  no  provision  need  be  made  for 
the  sinking  fund,  or  interest,  and  the  moneys  which  otherwise  would  have 
been  placed  therein  for  the  purchase  of  bonds  might  be  applied  for  the  benefit 
of  the  mortgagor,  whether  as   dividends  or  for  the   benefit  of  its  business   and 

86.   See  same  doctrine,  §  1257,  et  seq. 
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property.  Such  provisions  are  clearly  within  the  Wisconsin  decisions,  for  they 
permit  the  mortgagor  to  have  the  benefit  of  the  property,  to  keep  it  in  his  pos- 
session, and  to  appropriate  the  proceeds  to  his  own  use.  The  Wisconsin  de- 
cisions render  such  mortgages  invalid  as  to  creditors,  because  the  effect  of  such 
Jjrovisions  is  to  give  the  beneficial  use  of  the  mortgaged  property  to  the  mort- 
gagor in  possession,  and  to  make  possible  the  use  of  the  mortgage  as  a  protec- 
tion against  creditors  of  the  mortgagor  when  they  shall  undertake  to  assert 
their  rights. 

"But  it  is  said  the  trustee  in  bankruptcy  may  not  defend  against  these  mort- 
gages. It  is  contended  that  they  are  good  as  between  the  parties,  and  that 
as  to  them  the  trustee  in  bankruptcy  occupies  no  better  position  than  the 
bankrupt." 

"The  principles  announced  in  Security  Warehousing  Co.  v.  Hand,  206  U.  S. 
415,  19  Am.  B.  R.  291,  when  applied  to  the  present  case  are  decisive  of  the  ques- 
tion here  presented.  Under  the  Wisconsin  statutes  and  decisions  of  the  highest 
court  of  that  State  the  conditions  contained  upon  the  face  of  this  mortgage  were 
such  as  to  render  it  fraudulent  in  law  and  void  as  to  creditors,  and  prior  to  the 
filing  of  the  petition  in  bankruptcy  the  property  might  have  been  levied  upon 
and  sold  by  judicial  process  against  the  bankrupt.. 

"It  is  true  that  in  Security  Warehousing  Co.  v.  Hand  the  court  said  that  the 
attempted  pledge  was  a  'mere  pretense,  a  sham;'  but  the  courts  of  Wisconsin 
have  held  that  such  provisions  as  are  in  these  mortgages,  giving  the  bankrupt 
the  right  to  dispose  of  the  mortgaged  property  for  its  own  benefit,  rendered  the 
conveyance  fraudulent  in  law,  and  therefore  void  as  to  creditors.  This  brings 
the  conveyance  within  the  terms  of  the  Bankruptcy  Act,  as  one  which  the  trus- 
tee may  attack,  as  conclusively  as  it  would  if  fraudulent  intent  in  fact  were 
shown  to  exist."  Quotations  from  this  decision  are  further  found  at  §  1358;  and, 
on  questions  of  procedure,  at  §  2875  and  §  2969. 

§  12114.  Fraudulent   or  Preferential   Transfers   by   State   Law 
Inuring  to  Benefit  of  All  Creditors,  Whether  So  Inure  in  Bankruptcy. 

• — Fraudulent  or  preferential  transfers  declared  by  State  law,  as  matter  ot 
substantive  law  and  not  merely  as  remedial  law,  to  inure  to  the  benefit  of 
all  creditors,  will  operate  to  the  benefit  of  all  creditors  in  Bankruptcy.^'^ 

Impliedly,  Pollock  v.  Jones,  10  A.  B.  R.  616,  124  Fed.  163  (C.  C.  A.  S.  C, 
affirming  9  A.  B.  R.  262) :  "In  South  Carolina  it  is  declared  that  assignments 
by  an  insolvent  debtor  giving  priority  or  preference,  are  null  and  void.  Code 
Civ.  Proc,  §  2647.  Construing  this  act,  the  Supreme  Court  of  the  State  has 
held  that  an  instrument,  although  in  form  of  a  mortgage,  if  it  disposes  of  the 
whole  of  the  grantor's  estate  for  the  purpose  of  securing  a  creditor,  is  in  fact 
an   assignment   for   creditors,   to   be   construed   and   controlled   as   such.     *     *     * 

"We  are  of  the  opinion  that,  both  under  the  statute  law  of  South  Carolina 
and  the  provisions  of  the  Bankrupt  Law,  A.  H.  Pollock  cannot  claim  under 
this  mortgage   against  the   estate   of  the   Bankrupt." 

Morgan  v.  Nat'l  Bk.,  16  A.  B.  R.  644,  145  Fed.  466  (C.  C.  A.  W.  Va.).     "The 

87.     Union   Trust    Co.   v.    Amery,    27  Preferential   transfer   in   contemplation 

A.    B.    R.    499    (Sup.    Ct.    Wash.) ;    im-  of   insolvency   under   New   York   State 

pliedly,    see    suggestion    in    dissenting  Stock  Corporation  Law. 

opinion  of  Day,  J.,  in  Keppel  v.  Tiffin  Compare,  however,   Moore  v.   Green, 

Sav.    Bk.,    13   A.    B.   R.   552,    197   U.    S.  16   A.   B.    R.   648,   145   Fed.   480    (C.   C. 

356;    instance,    Wright    v.    Gansevoort  A.   W.  Va.). 
Bk.,  17  A.  B.  R.  326  (N.  Y.  Sup.  Ct.) : 
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trust  deed,  moreover,  was  void  under  the  statute  of  West  Virginia  to  the  extent 
that  it  sought  to  prefer  one  creditor  over  another,  provided  the  same  was 
assailed  within  four  months  of  the  recordation  thereof,  and  by  reference  to 
§  67  (e)   of  the  Bankruptcy  Act  such  invalidity  is  expressly  recognized." 

In  re  Kohler,  20  A.  B.  R.  89,  159  Fed.  871  (C.  C.  A.  Ohio):  "Sections  6343 
and  6344  of  the  Revised  Statutes  of  Ohio  regulate  the  recovery  and  distribution 
of  property  conveyed  in  fraud  of  creditors.  Section  6343  provides  that  every 
sale  or  transfer  procured  by  a  debtor  to  be  rendered  with  intent  to  hinder,  delay 
or  defraud  creditors,  shall  be  declared  void  as  to  creditors  of  such  debtor 
at  the  suit  of  any  creditor  or  creditors  'as  hereinafter  provided,'  and  shall 
operate  as  an  assignment  and  transfer  of  all  the  property  and  eflfects  of  such 
debtor,  and  shall  inure  to  the  equal  benefit  of  such  creditor  or  creditors  in 
proportion  to  the  amount  of  their  respective  demands,  including  those  which 
are  unmatured.  Section  6344  provides  that  any  creditor,  as  to  whom  any  of 
the  acts  prohibited  in  §  6343  are  void,  'whether  the  claim  of  such  creditor  has 
matured  or  will  thereafter  mature,'  may  commence  an  action  to  have  such  act 
declared  void,  and  such  court  shall  appoint  a  trustee,  who  shall  proceed  by 
due  course  of  law  to  recover  possession  of  all  property  so  sold,  etc.,  'and  to  ad- 
minister the  same  for  the  equal  benefit  of  all  creditoi-s,'  as  in  other  cases  of  as- 
signment to  trustees  for  the  benefit  of  creditors.  These  sections  appear  to  us  to 
provide  clearly  that  where  property  is  conveyed  in  fraud  of  creditors,  it  may  be 
recovered  by  a  trustee  'for  the  equal  benefit  of  all  creditors,'  and  we  understand 
this  to  mean  for  the  equal  benefit  of  all  creditors,  not  part  of  them,  not  simply 
those  existing  at  the  time  the  transfer  was  fraudulently  made." 

Clingman  v.  Miller,  20  A.  B.  R.  360,  160  Fed.  336  (C.  C.  A.  Kans.) :  "The  law' 
of  Kansas  does  not  prohibit  preferences,  but  it  does  say  that  if  a  debtor  makes 
a  deed  of  general  assignment  for  the  benefit  of  his  creditors  he  must  treat  all 
alike,  and  that  he  cannot  evade  this  prohibition  of  the  statute  by  making  simul- 
taneously with  the  deed  of  assignrnent  a  separate  transfer  which  creates  a 
preference.  The  preference  would  be  void  if  contained  in  the  deed  of  assign- 
ment, and  it  is  no  less  so  because  made  outside  of  it,  but  at  the  same  time  and 
as  a  part  of  the  same  transaction.  The  intent  of  Pendleton  is  the  true  arid 
guiding  principle.  As  was  said  in  Lumber  Co.  v.  Ott,  supra,  at  page  630: 
'With  what  intent  did  Ott  in  this  case  execute  the  various  instruments  prior  to 
the  general  assignment?  Was  he  intending  a  general  assignment,  and  seeking 
to  evade  the  statute,  and  to  give  preferences  by  other  instruments?  Or  was  he, 
finding  himself  involved  and  likely  to  be  closed  out  by  some  of  his  creditors, 
simply  preferring  some,  uncertain  as  to  what  disposition  he  should  make  of 
the  balance  of  his  property  after  they  had  been  secured?'  The  knowledge,  or 
want  of  knowledge,  of  the  purpose  and  intent  of  Pendleton  at  the  time  of  the 
transfer  by  Miller  &  Co.  is  immaterial  under  the  laws  of  Kansas;  otherwise, 
the  prohibition  of  the  statute  would  be  rendered  useless." 

Thus,  preferential  transfers  under  the  New  York.  Stock  Corporation  Law 
have  repeafedly  been  held  available  to  'creditors  in  bankruptcy. ^^ 

Again,  where  State  law  declares  to  be  preferential  a  transfer  which  is 

88.    Wright  v.   Gansevoort   Bank.   18  162  Fed.  315  (C.  C.  A.  N.  Y.) ;  Wright 

A.  B.  R.  363,  118  App.  Div.  281;  Perry  v.   Gansevoort  Bank,   17  A.   B.   R.  326; 

V.  Van  Norden  Trust  Co.,  20  A.  B.  R.  inferentially,    In    re    Salvator    Brewing 

190  (N.  Y.  Ct.  App.),  where  bona  fide  Co.,  25  A.  B.  R.  536,  183  Fed.  910   (D. 

purchaser  for  value  protected;  Wright  C.  N.  Y.). 
V.   Skinner  Mfg.   Co.,  20  A.   B.   R.   527, 
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not  preferential  under  the  Bankrupt  Act,  the  trustee  in  bankruptcy  may 
succeed  to  the  rights  of  any  creditor  who  has  already  instituted  proceedings 
under  the  State  law,  and  the  lien  of  such  proceedings  may  be  preserved; 
for  example,  where  by  State  law  the  transfer  of  individual  property  by 
one  member  of  a  partnership,  not  himself  adjudged  bankrupt,  is  held  to 
be  preferential  as  to  the  firm  creditors.®^  So,  also,  as  to  voidable  sales  un- 
der the  New  Jersey  "Act  to  prohibit  sales  of  merchandise  in  buTk  in  fraud 
of  creditors."9o 

In  such  instances  it  seems  that  the  four  months  limitation  does  not 
apply.81 

But  it  is  well  settled  that  the  United  States  alone  can  complain  of  a  vio- 
lation of  §  5201,  Rev.  Stat.,  which,  in  some  instances,  prohibits  a  national 
bank  from  accepting  a  pledge  of  its  own  capital  stock.^^  Nor  does  this 
statute  prohibit  a  national  bank  from  accepting  its  capital  stock  as  security, 
where  such  action  is  necessary  for  the  protection  of  a  pre-existing  debt 
to  secure  the  bank  against  loss.®^ 

§  1212.  "Creditor  Armed  with  Process"  Not  Requisite. — In  suits 
by  the  trustee  to  recover  property  fraudulently  transferred,  it  is  not  req- 
uisite that  there  exist  a  creditor  "armed  with  process,"  the  Bankruptcy  Act 
■itself,  in  §  70  (a)  (4),  specifically  providing  that  title  to  such  property 
shall  pass  to  the  trustee. ^'^'^ 

lyiomas  V.  Roddy,  19  A.  B.  R.  873,  123  App.  Div.  857,  107  N.  Y.  Supp.  473: 
"The  trustee,  by  this  provision  of  the  act,  is  invested  with  the  title  of  all 
property  of  the  bankrupt  transferred  by  him  in  fraud  of  creditors,  unless  his 
right  in  this  respect  is  restricted — which  I  do  not  believe  it  is — by  subdivision  e. 
The  policy  of  the  act  is  to  secure  an  equal  distribution  of  all  property  of  the 
bankrupt  among  all  his  creditors.  For  that  purpose  the  trustee  represents 
all  the  creditors  and  may  maintain  an  action  to  set  aside  any  transfer  which 
any  creditor  could  or  which  any  creditor  might  acquire  by  any  process  taken 
by  him.  Matter  of  McNamara,  2  Am.  B.  R.  566;  Mueller  v.  Bruss,  8  id.  442; 
Sheldon  v.  Parker,"  11  id.  152;  Beasely  v.  Coggins,  12  id.  355.  Under  the  Bank- 
ruptcy Act  of  1867,  which  contained  a  provision  to  the  effect  that  title  to  prop- 
erty fraudulently  transferred  vested  in  the  assignee,  now  the  trustee,  it  was  held 
that  the  assignee  could  maintain  an  action  to   set  aside  such   transfers  whether 

89.'  Miller  v.   Acid   &   Fertilizer   Co.,  see  ante,  §  1209.     See  also,  Warehous- 

31  A.  B.  R.  416,  211  U.  S.  496  (quoted  ing  Co.  v.   Hand,  19  A.   B.  R.  291    306 

at   §§   1441,   1489,   1491).  U.    S.   415,    quoted    at   §    1209;    In    re 

90.  In  re  Lipman,  29  A.  B.  R.  139,  Gebbie  &  Co.,  21  A.  B.  R.  691  167 
".Ol  Fed.  169  (D.  C.  N.  J.).  As  t»  Fed.  609  (D.  C.  Pa,),  quoted  at  § 
trustees  rights  under  Ante'  Bulk  Sales  1209;  Fourth  St.  Nat.  Bank  v.  Mill- 
Laws,   in    general,    see   post,   §    1269i/:.  bourne    Mills    Co.,    22    A.    B.    R.    442, 

91.  Inferentially,  In  re  Salvator  172  Fed.  177  (C.  C.  A.  Pa.),  quoted 
Brewing  Co.,  35  A.  B.  R.  536,  183  Fed.  at  §  1146;  In  re  Bellevue  Pipe  & 
910  (D.  C.  N.  Y.).  Compare,  post.  Foundry  Co.,  23  A.  B.  R.  99,  16  Ohio 
§  1214.  Decisions     247     (Ref.     Ohio'i;     In     re 

92.  First  Nat.  Bank  v.  Lanz,  29  A.  Penny  &  Anderson,  33  A.  B  R  105 
B.  R.  247,  302  Fed.  117  (C.  C.  A.  La.).  (Ref.   N.   Y.);   In   re   Standard  Tel.    & 

93.  First  Nat.  Bank  v.  Lanz,  39  A.  Elect.  Co.  (Knapp  v.  Milw.  Tr.  Co.). 
B.  R.  347,  202  Fed.  117   (C.  C.  A.  La.).  2I6  U.  S.  545,  24  A.  B.  R.  761,  quoted 

93a.      For      this     same     propos'tion,       at  §§  1311,  1258. 
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any  individual  creditor  could  have  done  so  or  not.  Piatt  v.  Matthews,  10  Fed. 
380;  Matter  of  Leland,  10  Blatchf.  503.  Judge  Wallace,  who  delivered  the 
opinion  in  the  Matthews  case,  concluded  by  saying:  'Numerous  other  author- 
ities might  be  cited  to  sustain  the  position  that  an  assignee  may  proceed  to 
recover  property  transferred  in  fraud  of  creditors  whether  any  creditor  was 
in  a  position  to  attack  the  transfer  or  not,  and  that  his  title  accrues  by  force 
of  the  act,  and  not  through  the  rights  of  the  creditor  to  assert  the  fraud.'  The 
same  view  was  entertained  by  the  Court  of  Appeals  in  Southard  v.  Benner,  73 
N.  Y.  434.  There  the  court  had  under  consideration  the  construction  to  be  put 
upon  chapter  314  of  the  Laws  of  1858  in  connection  'with  the  Bankruptcy 
Act  of  1867.  The  provisions  of  that  act  are  somewhat  similar  to  the  one  under 
consideration  in  so  far  as  relates  to  the  maintenance  of  an  action  by  an  as- 
signee or  a  trustee,  irrespective  of  the  rights  of  individual  creditors.  The  court, 
speaking  through  Judge  Allen,  said:  'Upon  sound  reason  and  the  policy  of  the 
law,  as  well  as  the  authorities  quoted  and  others  that  might  be  referred  to,  there 
can  be  no  doubt,  we  think,  that  the  plaintiff  as  assignee  has  a  right  of  action 
for  property  conveyed  by  the  bankrupt  in  fraud  of  his  creditors,  although  none 
of  the  creditors  have  acquired  a  specific  lien.  It  is  not  such  liens,  or  any  par- 
ticular interest  in  the  property,  or  an  interest  for  the  benefit  of  any  one  creditor 
or  class  of  creditors,  that  is  vested  in  the  assignee,  but  the  entire  property 
fraudulently  transferred  and  for  the  benefit  of  all  the  creditors.  The  assignee 
takes  title  not  under  any  claim  of  right  existing  in  the  creditors,  but  under 
the  statute,  and  that  right  he  may  assert  by  action,  although  no  individual  creditor, 
or  all  the  creditors  combined,  could  have  a  standing  in  court  to  challenge  the 
conveyance.'  Therefore,  it  seems  to  me,  even  though  it  be  held,  as  contended, 
that  the  complaint  does  not  show  that  any  of  the  creditors  whose  claims  were 
filed  in  the  bankruptcy  proceeding  were  in  a  position  to  attack  the  transfers, 
nevertheless,  the  trustee  may  do  so.  This  must  be  so  if  the  reasoning  in  the 
authorities  cited  be  sound.  To  hold  that  a  trustee  cannot  attack  a  fraudulent 
conveyance  made  by  the  bankrupt  more  than  four  months  before  the  filing  of 
the  petition,  without  showing  that  some  creditor  had  obtained  a  judgment  and 
issued  execution  thereon,  so  that  he  could  maintain  a  similar  action,  would  be 
simply  to  provide  an  easy  and  convenient  method  for  a  dishonest  debtor  to  dis- 
pose of  his  property.  In  that  case  the  debtor  could  fraudulently  dispose  of  all 
his  property  more  than  four  months  before  bankruptcy  proceedings  were  in- 
stituted, and  unless  some  creditor — intermediate  the  disposition  of  the  property 
and  the  filing  of  the  petition  in  bankruptcy — had  put  himself  in  position  to 
attack  the  fraudulent  transfers  by  obtaining  a  judgment,  issuing  an  execution 
and  having  the  same  returned  unsatisfied,  the  trustee  would  be  powerless  to 
reach  the  property  fraudulently  disposed  of." 

Thus,  the  trustee  may  bring  an  action  for  trespass  on  the  case  based  on 
a  conspiracy  to  fraudulently  secrete  and  transfer  the  bankrupt's  property. ^^ 
Likewise  he  may  proceed  to  set  aside  chattel  mortgages  with  power  of 
sale.®° 

But  property  fraudulently  bought  and  held  in  the  name  of  another,  title 
never  having  been  in  the  bankrupt,  was  held  before  the  Amendment  of 
1910,  not  recoverable  by  the  trustee  under  the  New  York  statutes,  since 
the  trustee  was  not  in  the  position  of  a  judgment  creditor  whose  remedies 

94.     Sattler   v.    Slonimsky,    38    A.    B.  95.    In   re   Hartman,   36  A.   B.   R.   76, 

R.  739,   199  Fed.  593   (D.   C.  Pa.).  185    Fed.    196    (D.    C.    N.   Y.). 
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at  law  had  been  exhausted ;  ^^  but  the  Amendment  of   1910  [Bankr.  Act, 
§  47]  has  given  such  rights  now  to  the  trustee.^®" 

§  1213.  Badges  of  Fraud  Considered  Together,  Not  Separately. 

— Badges  of  fraud  are  to  be  considered  together,  not  separately.®'' 

Houck  V.  Christy,  18  A.  B.  R.  330,  152  Fed.  612  (C.  C.  A.  Kans.) :  "Moreover, 
we  think  the  evidence  before  recited  brings  the  case  well  within  the  rule  that 
badges  of  fraud,  altogether  inconclusive  if  separately  considered,  may,  by  their 
number  and  joint  operation,  especially  when  corroborated  by  moral  coincidences, 
be  sufficient  to  constitute  conclusive  proof  of  fraudulent  intent  on  the  part  of 
both  vendor  and  vendee." 

Orr  V.  Park,  25  A.  B.  R.  544,  183  Fed.  683  (C.  C.  A.  Ga.):  "Dunn  Bros,  re- 
maining in  possession  of  the  goods,  continuing  business,  and  selling  goods,  just 
as  before  the  mortgage  was  made;  their  failure  to  sign  the  mortgage  and  have 
it  witnessed  until  from  one  to  three  months  after  it  purports  to  have  been 
made;  their  possession  of  the  mortgage  subsequent  to  their  signing  it;  and  the 
withholding  it  from  record — are  badges  of  fraud  which  were  sufficient,  in  our 
opinion,  to  warrant  the  judgment  and  finding  of  the  referee  that  the  mortgage 
was  made  to  hinder,  delay,  and  defraud  the  creditors  of  said  Dunn  Bros.,  and 
was  null  and  void,  in  which  judgment  and  finding  we  concur." 

§  12131^.  Great  Latitude  in  Admission  of  Evidence. — Questions 
of  fraud  can  scarcely  ever  be  proved  by  direct  evidence,  and  great  latitude 
is  to  be  allowed  in  the  admission  of  all  the  circumstances  fairly  connected 
with  the  case.®^ 

§  1213f .  Conspiracy  to  Defraud. — Action  may  be  .brought  by  the 
trustee  against  several  defendants  for  conspiracy  to  defraud  creditors,®* 
although  it  is  held  in  one  case  that  it  must  appear  that  property  was  actually 
taken. 1  However,  the  latter  holding  seems  to  lose  sight  of  §  70  (a)  (6), 
which  passes  title  to  the  trustee  to  "rights  of  action  arising  *  *  *  from 
the  unlawful  taking  or  detention  of,  or  injury  to"  the  bankrupt's  property. 

At  any  rate,  such  action  may  not  be  brought  in  the  District  Court  if  it 
be  a  suit  merely  for  damages  for  the  conspiracy  and  not  a  suit  to  recover 
property,  or  the  value  of  property  wrongfully  transferred  by  the  bank- 
rupt.2 

96.  London  v.  Epstein,  34  A.  B.  R.  Fed.  492  (D.  C.  Pa.);  also,  see  ante, 
557    (N.    Y.    App.    Div.),    quoted    at    §       §§'  1141^,  856^. 

1210;   In  re  Downing,  37  A.  B.  R.  309,  99.  See  ante,  §  358i/^,  post,  §§  1742;^, 

193  Fed.  683  (D.  C.  N.  Y.).  3338i^;   also,   see   Strasburger  v.   Bach, 

Trustee   Selling   Right  of  Action   to  19  A    B    R.  733,   157   Fed.   918    (C.   C. 

Set   Aside    Fraudulent    Conveyance.—  \    Ins.);    mstance,    apparently,    Lud- 

Whether  purchaser  of  real  estate  from  wigh    v.    Am     ^yoolen    Co.,    19    A.    B. 

trustee  may  maintain   suit  in   trustee's  R-    ^95,    159    Fed.   796    (D.    C.    N.    Y.); 

name  to  set  aside  fraudulent  transfer,  contra,    where    no    goods    received    by 

app   ante    8   1209  conspirators,    Friedman    v.    Myers,    19 

see   ance,   s    i-^^^-  ^    g    j^  3^  q,^j     ^    ^    ^ 

Jr,T\  ?n'   .        •  ^            '             ^          ^  1-    Friedman  v.   Myers,  19  A   B.   R. 

1370  1-10,   et   seq.  ggg^  30   Qhio   C.   C.   303. 

97.  See  also,  post,  §§  1496i/^,  1504;  2.  Compare,  post,  §§  1693,  1694;  also 
ante,  §  109.  see  Lynch  v.  Bronson,  34  A.  B.  R.  513, 

98.  In  re  I.uber,  18  A.  B.  R.  476,  153  177  Fed.  605   (D.  C.   Conn.),  quoted  at 

§  1694. 
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§  1214.  Fraudulent  Transfers  before  Four  Months  of  Bank- 
ruptcy.— Even  fraudulent  transfers  made  previously  to  the  four  months 
period  may  be  set  aside  at  the  suit  of  the  trustee  and  the  assets  held  for 
creditors.^ 

Beasley  v.  Coggins,  12  A.  B.  R.  355,  48  Fla.  215  (Sup.  Ct.  Fla.) :  "Under  the 
Bankruptcy.  Act,  when  one  is  thereunder  adjudged  a  bankrupt,  creditors  are  not 
permitted  to  attack  fraudulent  conveyances  of  their  debtor,  made  more  than 
four  months  of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could  not  do 
so,  then  the  act  would  constitute  'a  device  to  permit  fraudulent  conveyances  to 
take  effect  with  impunity  in  case  they  are  successfully  concealed  for  the  specified 
four  months.' " 

Obiter,  Babbitt  v.  Kelley,  9  A.  B.  R.  338  (St.  Louis  Ct.  App.) :  "A  trustee 
in  bankruptcy  may  sue  to  set  aside  a  conveyance  made  by  a  bankrupt  in  actual 
fraud  of  creditors  earlier  than  four  months  prior  to  the  instituting  of  the  pro- 
ceedings in  bankruptcy,  and  in  fact  is  only  barred  by  the  limitation  period  which 
would  bar  creditors  whom  he  represents." 

Thus  as  to  "voluntary  conveyances"  by  way  of  gift,  to  hinder  and  delay 
creditors,'*  or  transfers  for  nominal  considerations,  for  the  same  purpose, 
as,  for  example,  to  avoid  levy  of  attachment.* 

So,  also,  it  seems  that  the  trustee  may  sell  his  interest  in  property  so 
transferred,  together  with  the  right  to  bring  action  for  its  recovery.® 

§  1215.  Fraudulent  Transfers  before  Passage  of  Bankruptcy 
Act. — Also  fraudulent  transfers  made  before  the  passage  of  the  Bankruptcy 
Act  itself  may  be  set  aside.''' 

3.    Hull  V.  Hudson,  26  A.   B.   R.  725  Thomas  v.  Roddy,  19  A.  B.  R.  873,  122 

(Ch.    Ct.    Del.);    Kirkpatrick    v.    John-  App.    Div.    851,    107    N.    Y.    Supp.    473, 

son,  28  A.  B.  R.  291,  197  Fed.  235  (D.  quoted,     on    other    points     at     §     1212. 

C.    Pa.);    Peterson    v.    Mettler,    29    A.  Phillips  Tr.  v.  Kleinman,  23  A.  B.  R. 

B.  R.  158,  19S  Fed.  938  (D.  C.  'Wash.);  266  (Pa.  Com.  Pleas);  In  re  EUetson 
Hobbs  V.  Frazier,  26  A.  B.  R.  887  (Sup.  Co.,  23  A.  B.  R.  530,  174  Fed.  859  (D. 
Ct.  Fla.);  instance.  Cowan  v.  Burch-  C.  'W.  'Va.),  quoted  post,  at  §  1888. 
field,  25  A.  B.  R.  293,  180  Fed.  614  (D.  Similarly,  under  the  law  of  1867,  Hyde 

C.  Ala.);   Jackson  v.   Sedgwick,   26   A.  v.  Sontag,  8  N.  B.  Reg.  225. 

B.  R.  836,  189  Fed.  508   (C.  C.  N.  Y.) ;  Compare,    inferentially.     In     re     Sol- 
Bush  V.   Export  Storage  Co.,  14  A.   B.  vator   Brewing   Co.,    25   A.    B.    R.    536, 
R.    141,   136    Fed.    918    (C.    C.    Tenn.) ;  i83   Fed.   910   (D.   C.   N.   Y.). 
obiter,   In  re  Schenck,  8  A.  B.  R.  727,  4.     in   re    Schenck,   8   A.    B.    R.    727, 
116  Fed.  555  (D.  C.  'Wash.);  SkiUen  v.  ne    Fed.    555    (D.    C.    'Wash.);    obiter, 
Endelman,   11  A.   B.   R.  766,  79   N.  Y.  !„   re   Toothacker   Bros.,   12   A.    B.   R. 
Supp.  413,  39  Misc.  261;  Pratt  v.  Chris-  99,  igg  Fed.  187  (D.  C.   Conn.), 
tie,  12  A.  B.  R.  1  (N.  Y.  Sup.  Ct.  App.  5.    Thomas  v.  Fletcher,  18  A.  B.  R. 
Div.);    In    re    Adams,    1    A.    B.    R.    94  623,  153  Fed.  226   (D.   C.   Me.). 
(Ref.  N.  Y.);  In  re  Grohs,  1  A.  B.  R.  e.  Compare    ante,    §    1209;    also    see 
465    (Ref.    Ohio);    In    the    bankruptcy  in   re   Downing,   27   A.    B.    R.   309,   192 
court  itself:     In  re  Scrinopskie,  10  A.  ;Ped.  683  (D.  C.  N.  Y.). 
B.   R.   221   (D.   C.   Kas.);   In  re   Chap-  7.    in  re  Adams,  1  A.  B.  R.  94  (Ref. 
lin,  8  A.  B.  R.  121  (D.  C.  Mass.) ;  con-  n.  Y.)  ;  inferentially,  In  re  Gaylord,  t 
tra   (not  in  the  bankruptcy  court).  In  a.  B.  R.  1,  112  Fed.  668   (C.  C.  A.  N. 
re  Grohs,  1  A.  B.  R.  465  (Ref.  Ohio);  y.) ;   In  re   Brown,  1  A.   B.  R.  107,  91 
in  the  State  Court:     Mueller  v.  Bruss,  Fed.    358    (D.    C.    Ore.);    (1867)    Cady 
8  A.  B.  R.  442,  112  'Wis.  406;  Andrew  j,.    Whaling,    Fed.    Cases    No.    2,285,    7 
V.  Mather,  9  A.  B.  R.  299,  134  Ala.  358;  Biss    430 
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§  12154.  Insolvency,  Whether  Requisite. — There  are  several  (lif- 
erent sections  of  the  Bankruptcy  Act  giving  rights  to  the  trustee  as  to 
property  fraudulently  transferred.  Thus,  §  70  (a)  (4)  vests  title  in  the 
trustee  to  all  "property  transferred  by  him  [the  bankrupt]  in  fraud  of  his 
creditors."  Again,  §  70  (e)  provides  that  "the  trustee  may  avoid  any 
transfer  by  the  bankrupt  of  his  property  which  any  creditor  of  such  bank- 
rupt might  have  avoided."  Section  67  (e)  also  has  two  clauses  somewhat 
differing  in  their  provisions  as  to  fraudulent  transfers,  but  both 
limited  to  transfers  occurring  within  four  months  preceding  the 
bankruptcy.  The  first  of  these  clauses  [discussed  post  at  §  1493, 
et  seq.]  does  not  require,  in  hsec  verbis,  proof  of  insolvency  in  order  to 
establish  a  prima  facie  case,  but  the  second  clause  does  require  such  proof, 
in  the  following  words : 

"And  all  conveyances,  transfers  or  incumbrances  of  his  property  made  by  a 
debtor  at  any  time  within  four  months  prior  to  the  filing  of  the  petition  against 
him,  and  while  insolvent,  which  are  held  null  and  void  as  against  the  creditors 
of  such  debtor  by  the  laws  of  the  state,  Territory  or  District  in  which  such 
property  is  situate,  shall  be  deemed  null  and  void  under  this  act  against  the 
creditors  of  such  debtor,  if  he  be  adjudged  a  bankrupt,"  etc. 

In  general,  then,  it  would  appear  that,  where  the  action  is  brought  un- 
der favor  of  the  general  provisions  of  §  70  or  under  the  first  clause  of 
§  67  (3),  insolvency  is  not  a  requisite  element,  though  generally  necessary 
in  practice  as  a  matter  of  evidence  to  establish  fraudulent  intent. 

Obiter,  Spencer  v.  Nekemoto,  24  A.  B.  R.  517  (D.  C.  Hawaii):  "Under  the 
allegation  that  the  payment  to  Nekemoto  was  made  with  the  intent  to  hinder, 
delay  and  defraud  his  creditors,  proof  of  insolvency  is  not  essential,  under  § 
67  (e),  covering  this  point,  although  insolvency  would  appear  to  be  generally 
an  existing  condition  where  there  is  an  attempt  to  defraud  creditors." 

§  1216.  Transfer  Itself  Creating  the  Insolvency. — The  insolvency 
may  have  been  created  by  the  transfer  itself.^ 

Spencer  v.  Nekemoto,  24  A.  B.  R.  517  (D.  C.  Hawaii) :  "If  he  was  not  in- 
solvent then,  his  payment  of  these  notes  made  him  so  and  would  seem  to  have 
brought  his  case  within  Bankruptcy  Act,  §  67   (e)." 

§  1217.  Complicity  of  Transferee  to  Be  Shown. — Unless  com- 
plicity of  the  transferee  in  the  fraudulent  intent  be  shown,  proof  of  the 
debtor's  fraudulent  intent  alone  is  insufficient  ;^  unless  the  action  be  brought 
under  Bankr.  Act,  §  67  (e).*^ 

8.  Compare,  analogously,  §  1344;  342,  130  Fed.  1012  (D.  C.  Penn.). 
also,  see  Phillips,  Trustee,  v.  Klein-  Cases  under  act  1  of  Acts  of  Bank- 
man,  23  A.  B.  R.  266  (Pa.  Com.  Pleas).      ruptcy  would  be  pertinent  here.     Com- 

9.  In  re  Rosenberg,  10  A.  B.  R.  801  pare  In  re  Gillette,  5  A.  B.  R.  119,  104 
(D.  C);  Laundy  v.  Nat'l  Bk.,  11  A.  Fed.  769  (D.  C.  N.  Y.);  obiter,  Mc- 
B.  R.  323  (Sup.  Ct.  Kans.);  compare,  Atee  v.  Strode,  36  A.  B.  R.  151,  185 
Barker  v.  Franklin,  8  A.  B.  R.  468,  Fed.  443  (C.  C.  A.  Mo.).  Intermedi- 
N.  Y.  Supp.  ?05;  obiter,  Jacobs  v.  Van  ate  transferee  and  transferror  made 
Sickle,  11  A.  B.  R.  470,  137  Fed.  62  party,  Phillips,  Trustee,  v.  Kleinman, 
(C  C.  A.  N.  J.);  obiter  and  inferen-  33  A.  B.  R.  266  (Pa.  Com.  Pleas), 
tially,  McNulty  v.  Wiesen,  13  A.  B.  R.  9a.  See  post,  §  1494. 
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Bush  V.  Export  Storage  Co.,  14  A.  B.  R.  142,  138  Fed.  914  (D.  C.  lenn.): 
"It  may  be  affirmed  to  be  true,  as  a  general  proposition,  that  under  any  State 
system  of  jurisprudence  it  is  necessary,  in  order  to  set  aside  a  conveyance  or 
transfer  of  property  as  fraudulent  against  creditors,  that  the  fraud  must  have 
been  participated  in  by  the  vendee  or  purchaser  as  well  as  the  vendor.  If  there 
are  some  exceptions,  or  apparent  exceptions,  they  are  not  important." 

The  fact  that  the  creditors  have  taken  no  affirmative  or  independent  ac- 
tion to  collect  their  claims,  but  simply  have  accepted  the  advantages 
which  the  fraudulent  debtor  has  voluntarily  given  them  for  his  own  pur- 
poses and  as  a  part  of  the  fraudulent  scheme,  does  not  dispense  with  the 
necessity  of  proving  participation  of  the  transferee  in  the  intent. ^'^ 

And  the  transferee  will  not  necessarily  be  exonerated  by  the  fact  that  he 
shared  the  transferror's  belief  that  the  transfer,  though  it  might  delay 
creditors  for  the  present,  yet  in  the  end  would  enable  the  debtor  to  pay  all 
debts  and  extricate  himself  safely." 

The  transferee  need  not,  however,  be  an  active  participant  in  the  fraud.^^ 

If  however,  the  transfer  were  made  within  the  four  months  preceding 
bankruptcy,  then,  under  §  67  (e),  proof  solely  of  the  bankrupt's  fraudulent 
intent  is  sufficient  to  make  a  prima  facie  case,  it  being  matter  of  defense 
to  prove  the  transfer  to  have  been  made  in  good  faith  and  for  a  presently 
passing  consideration. ^^ 

§  1218.  Transferee  Innocent  but  Consideration  from  Him  Purely 
Executory. — If  the  transferee  be  entirely  innocent  yet  the  consideration 
moving  from  him  be  wholly  executory,  as,  for  example,  a  mere  promise 
to  do  something  at  a  future  time  not  yet  arrived,  it  has  been  held  that  the 
fraud  of  the  transferror  alone  will  suffice  to  avoid  the  transfer,  and  the 
trustee  may  recover  the  property  transferred.^^^ 

Kurtz  V.  Troll,  175  Mo.  506,  75  S.  W.  386;  "Nor  could  he  acquire  a  valid  title, 
it,  after  such  a  sale,  but  before  payment  of  the  price,  he  learned  of  said  fraud 

10.  Wright  V.  Sampter,  18  A.  B.  H.  ee's  participation  in  the  fraudulent  in- 
354,  152  Fed.  196  (D.  C.  N.  Y.).  tent.     Shelton,  Trustee,  v.  Price,  23  A. 

11.  In  re  Elletson  Co.,  33  A.  B.  R.  B.  R.  431,  174  Fed.  891  (D.  C.  Ala.). 
530,  174  Fed.  859  (D.  C.  W.  Va.),  Reorgamzed  Corporation  Composed 
quoted  ante    §   1209                                          °f    Bondholders    and    Directors    Pur- 

12.  Instance,  Kirkpatrick  v.  John-  ^^^''^^  in  Assets -In  re  Medina 
son,  38  A.  B.  R.  291,  197  Fed.  335   (D.       g^^^g  ^°-^^^^-  ^-  ^-  ^^^'  "^  ^^^- 

'^'                   .<T^        J   ,          ^  ^3^-   Such   was   the   ruling   where   an 

1-3.    See    post,       Fraudulent    Convey-  insolvent  debtor  paid  a  lump   sum   for 

ances    withm    Four    Months    of    Bank-  an  annuity  to   begin   at  a  future   time 

ruptcy,"    §    1493,    et    seq.      In   addition,  not  yet  arrived.     Smith  v.  Mutual  Life 

see   Smith  v.   Mutual  Life   Ins.   Co.,   19  ins.  Co.,  19  A.  B.  R.  707,  158  Fed.  365 

A.     B.    R.     707,    158     Fed.    365     (D.    C.  (D.    C.    Mass.),    affirmed,    S.    C,    34   A. 

Mass.),  quoted  at  §  1318.  B.    R.    514,   —    Fed.   — .    but   this    case 

Sales    of    Merchandise    in    Bulk. — In  was  reversed  sub  nom.     Insurance  Co. 

-the   absence    of  any  statute   governing  v.   Smith,  35  A.   B.   R.  768,   184  Fed.   1 

sales   of   merchandise   in   bulk,   such   a  (C.    C.    A.    Mass.),    though    this    point 

sale,  though  made  within  four  months  was    held   not   to   be    necessary   to   the 

and   whilst   insolvent,   will   not   be   set  decision   of   the   Circuit   Court   of   Ap- 

aside  if    not    made    with    the  transfer-  peals. 
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and  failed  to  withhold  payment,  provided  his  obligation  to  pay  had  not  become 
so  fixed  or  otherwise  that  he  could  not  legally  resist  its  enforcement.  It  needs 
only  a  simple  application  of  these  principles  to  settle  the  rights  of  the  parties  to 
this  suit." 

Blanchard  v.  Tyler,  12  Mich.  339,  86  Am.  Dec.  57:"  We  are  strongly  inclined 
to  think,  from  the  testimony  of  Hearse  himself,  who  was  sworn  in  his  own  be- 
half, that  he  was  well  aware  of  the  nature  of  the  title,  and  of  the  attempted 
fraud  of  Tyler,  and  that  he  took  the  conveyance  for  the  very  purpose  of  aiding 
Tyler  in  the  perpetration  of  the  fraud  upon  the  complainant.  But  whether  he 
did  so  or  not,  or  whether  he  had  full  notice  at  the  time,  is  immaterial.  He  paid 
nothing  to  Tyler  at  the  time.  Tyler  was  owing  him,  he  says,  seven  dollars  and 
fifty  cents  which  was  to  apply  on  the  purchase,  and  he  gave  him  a  note,  not  nego- 
tiable, for  $600,  less  the  last  mentioned  sum.  This  note,  it  was  understood, 
should  be  paid  by  turning  out  other  notes.  This,  it  is  claimed,  was  done,  but  not 
till  some  considerable  time  afterwards.  Yet  he  admits  that  immediately  after 
the  sale  to  him  he  was  fully  informed  of  the  nature  of  the  title.  Whatever  he 
paid,  therefore,  was  after  such  notice;  and  such  payment,  if  in  fact  any  notes  of 
value  were  turned  out,  was  made  in  his  own  wrong  and  he  must  bear  the  loss." 

Haughwout  V.  Murphy,  21  N.  J.  Eq.  118:  "It  is  held  that  a  bona  fide  pur- 
chaser without  notice  is  only  protected  so  far  as  the  purchase  money  is  actually 
paid  before  notice.  That  securities  have  been  given  for  the  payment  is  not  suf- 
ficient to  protect  him." 

Kitteridge  v.  Chapment,  36  Iowa  348:  "An  actual  payment  given  is  neces- 
sary to  the  character  of  a  subsequent  bona  fide  purchaser  for  value  and  giving  a 
security  or  existing  bond  or  other  obligation  for  payment  is  not  sufficient. 
(Cases  cited.)  In  holding  that  actual  payment  is  generally  necessary  to  the 
character  of  a  purchaser  for  value,  we  do  not  mean  to  decide  that  where  the 
purchaser  has  executed  negotiable  securities  which  have  been  actually  negoti- 
ated, so  as  to  render  him  liable  thereon,  to  the  holder,  he  would  not,  in  such 
case  be  entitled  to  protection  as  a  bona  fide  purchaser,  but  that  actual  payment, 
or  what  is  equivalent  thereto,  before  notice,  is  indispensable  to  the  character  of 
a  purchaser  for  a  valuable  consideration." 

§  1219.  Lien,  Actually  and  Not  Merely  Constructively  Fraudu- 
lent as  to  Part,  Void  as  to  AU. — A  mortgage  or  other  lien  actually,  and 
not  merely  constructively,  fraudulent  and  void,  as  to  a  part  of  the  prop- 
erty covered  by  it,  is  void  as  to  the  whole. i* 

§  1220.  Fraudulent  Transfer  Not  to  Be  Confused  with  Preferen- 
tial Transfer. — Fraudulent  intent  is  not  to  be  confused  with  preferential 
intent,  nor  a  fraudulent  transfer  with  a  preferences^     But  an  apparently 

14.  Skillen  v.  Endelman,  11  A.  B.  518  (C.  C.  A.  N.  Y.) ;  also.  Coder  v. 
R.  766,  39  Misc.  261,  79  N.  Y.  Supp.  Arts,  213  U.  S.  223,  22  A.  B.  R.  1, 
413.  quoted  post   at   §   1498. 

15.  McAtee  v.  Shade,  26  A.  B.  R.  151,  Insolvent  Corporation  Giving  Trust 
185  Fed.  442  (C.  C.  A.  Mo.).  See  ante.  Deed  to  Secure  Preferred  Stockhold- 
chapter  2,  §  113.  And  see  post,  "Sec-  ers — Void  though  Not  a  Transfer  to 
ond  Element  of  Preference,"  §  1305.  a  Creditor. — Spencer  v.  Smith,  29  A. 
But  compare.  In  re  Hill,  15  A.  B.  R.  B.  R.  120,  201  Fed.  647  (C.  C.  A.  Colo.), 
499,  140  Fed.  984  (D.  C.  Calif.).  Also,  void  although,  not  being  to  a  creditor, 
see  (Van  Iderstine)  Trustee,  v.  Natl.  the  transfer  could  not  be  a  "p'refer- 
Discount  Co.,  23  A.  B.  R.  345,  174  Fed.  ence"  under  the  Bankruptcy  Act. 
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merely  preferential  transfer  may  turn  out  to  be  a  fraudulent  transfer  by 
proof  of  a  secret  trust. ^® 

Van  Iderstine  v.  National  Discount  Co.,  29  A.  B.  R.  478,  227  U.  S.  575: 
"Conveyances  may  be  fraudulent  because  the  debtor  intends  to  put  the  property 
and  its  proceeds  beyond  the  reach  of  his  creditors;  or  because  he  intends  to 
hinder  and  delay  them  as  a  class;  or  by  preferring  one  who  is  favored  above 
the  others.  There  is  no  necessary  connection  between  the  intent  to  defraud 
and  that  to  prefer,  but  inasmuch  as  one  of  the  common  incidents  of  a  fraudulent 
conveyance  is  the  purpose  on  the  part  of  the  grantor  to  apply  the  proceeds  in 
such  manner  as  to  prefer  his  family  or  business  connections,  the  existence  of 
such  intent  to  prefer  is  an  important  matter  to  be  considered  in  determining 
whether  there  was  also  one  to  defraud.  But  the  two  purposes  are  not  of  the  same 
quality  either  in  conscience  or  in  law,  and  one  may  exist  without  the  other.  The 
statute  recognizes  the  diflference  between  the  intent  to  defraud  and  the  intent  to 
prefer,  and  also  the  difference  between  a  fraudulent  and  a  preferential  conveyance. 
One  is  inherently  and  always  vicious;  the  other  innocent  and  valid,  except 
when  made  in  violation  of  the  express  provision  of  a  statute.  One  is  ■malum 
per  se  and  the  other  malum  prohibitum, — and  then  only  to  the  extent  that  it 
is  forbidden.  A  fraudulent  conveyance  is  void  regardless  of  its  date;  a  preference 
is  valid  unless  made  within  the  prohibited  period.  It  is  therefore  not  in  itself 
unlawful  to  prefer,  nor  fraudulent  for  one,  though  insolvent,  to  borrow  in  order 
to  use  the  money  in  making  a  preference.  So  that,  even  if  the  Discount  Company 
knew  that  Fellerman  borrowed  the  money  in  order  to  pay  off  an  honest  debt 
the  transfer  would  not  have  been  subject  of  attack  by  the  trustee,  except  for  the 
fact  that  a  petition  in  bankruptcy  was  filed  within  four  months  thereafter.  But 
the  institution  of  such  proceedings  did  not  relate  back  and  convert  a  lawful  trans- 
fer into  a  fraudulent  conveyance." 

§  1221.  Mortgages  Withheld  from  Record. — Mortgages  purposely 
withheld  from  record  in  order  to  give  false  credit  are  void  in  bankruptcy 
as  against  the  trustee,  where  void_by  state  law. 

Mortgages  eventually  filed  before  bankruptcy,  but  withheld  for  a  period 
from  record  by  agreement  for  the  purpose  of  giving  credit,  are  void  in 
bankruptcy,  where  void  under  the  State  law.^'' 

Compare,  Rogers  v.  Page,  15  A.  B.  R.  502,  140  Fed.  596  (C.  C.  A.  Tenn.) : 
"The  mere  fact  that  a  mortgage  has,  by  negligence  been  omitted  from  registra- 
tion does  not  avoid  it  as  between  parties.  But  there  is  a  distinction  between  a 
mere  negligent  failure  to  record  a  mortgage  or  deed  and  a  deliberate  agreement 
to  do  so,  although  the  mere  fact  of  an  agreement  to  withhold  from  record  is  not 

16.  Obiter,  (Van  Iderstine)  Trustee,  it  does  not  appear  the  withholding  was 
V.  Natl.  Discount  Co.,  33  A.  B.  R.  345,  for  the  purpose  of  giving  credit,  how- 
174  Fed.  518   (C.   C.  A.  N.  Y.).  ever,    Gove    z.    Morton    Trust    Co.,    12 

17.  Obiter,  In  re  Ronk,  7  A.  B.  R.  A.  B.  R.  297  (N.  Y.  Sup.  Ct.  App. 
31,  111  Fed.  154  (D.'  C.  Ind.).  See  Div.);  compare  also.  In  re  Shaw,  17  A. 
note*  to  In  re  Wright,  2  A.  B.  R.  368,  B.  R.  205  (D.  C.  Me.) ;  In  re  Hicker- 
96  Fed.  187  (D.  C.  Ga.) ;  inferentially  son,  20  A.  B.  R.  682,  162  Fed.  345  (D. 
and  obiter.  In  re  Ewald  &  Brainard,  C.  Idaho);  In  re  Wade,  26  A.  B.  R. 
14  A.  B.  R.  269,  135  Fed.  168  (D.  C.  169,  185  Fed.  664  (D.  C.  Mo.);  In  re 
Iowa).     Compare,   inferentially,   where  Duggan,  25  A.  B.  R.  479,  183  Fed.  405 
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of  itself  such  evidence  of  a  fraudulent  purpose  as  to  constitute  fraud  in  law. 
It  is,  however,  a  circumstance  constituting  more  or  less  cogent  evidence  of  a 
want  of  good  faith,  according  to  the  particular  situation  of  the  parties  and  the 
intent  as  indicated  by  all  of  the  facts  and  circumstances  of  the  particular  case." 
Obiter,  Mattley  v.  Wolfe,  33  A.  B'.  R.  673,  175  Fed.  619  \Y).  C.  Neb.),  reversed 
on  other  grounds,  Mattley  v.  Geisler,  36  A.  B.  R.  116,  187  Fed.  970  (C.  C.  A.): 
"This  mortgage  was  not  recorded  for  over  eight  months  after  it  was  given,  and 
this  was  pursuant  to  an  agreement  that,  because  it  would  injure  the  mortgagor's 
credit,  the  mortgage  was  not  to  be  filed  unless  the  mortgagor  was  about  to  get 
into  difliculty  with  his  creditors,  in  which  case  the  mortgagor  was  to  notify 
Wolfe,  so  that  he  might  file  his  mortgage.  About  seven  months  before  his  ad- 
judication as  a  bankrupt,  Parker  had  also  given  a  chattel  mortgage  to  one  Mc- 
Whinney  on  his  stock  of  goods  and  fixtures  to  secure  a  note  given  by  him  for 
money  loaned  to  him  by  McWhinney.  This  mortgage  was  withheld  from  record 
pursuant  to  a  similar  agreement  between  the  mortgagor  and  mortgagee  that, 
because  it  would  injure  Parker's  credit,  the  mortgage  was  not  to  be  filed  except 
in  case  some  creditor  threatened  trouble.  The  note  and  mortgage  were  twice  re- 
newed, and  substantially  the  same  understanding  was  had  between  the  mort- 
gagor and  mortgagee  with  reference  to  the  filing  of  these  renewal  mortgages. 
By  §  67a  of  the  Bankruptcy  Act  *  *  *;  Claims  which  for  want  of  record  or 
for  other  reasons  would  not  have  been  valid  liens  as  against  the  claims  of  .the 
creditors  of  the  bankrupt  shall  not  be  liens  against  his  estate.  The  validity  of  the 
claim  which  is  thus  to  be  tested  is  determined  by  law  of  this  State.  *  *  *  Such 
an  agreement  between  the  mortgagor  and  mortgagee,  under  the  decisions  of  the 
Supreme  Court  of  Nebraska,  renders  the  mortgage  fraudulent  as  to  certain  cred- 
itors. Those  creditors  who  can  avoid  the  mortgage  as  fraudulent  are  those  who 
have  been  misled  by  the  keeping  of  the  mortgage  from  record,  and  during  the 
interim  between  its  execution  and  recording  have  extended  credit  to  the  mort- 
gagor on  the  faith  that  the  mortgagor  was  the  owner  of  such  property.  *  *  * 
There  is  no  proof  in  this  case  that  any  creditors  extended  credit  to  Parker  dur- 
ing the  time  the  mortgages  were  withheld  from  record  or  in  the  belief  that  he  was 
the  owner  of  the  property  mortgaged." 

But  in  Iowa,  Kentucky  and  probably  other  states  there  must  be  showing 
made  that  it  was  withheld  by  agreement  or  that  prejudice  resulted  from 
the  withholding.!^  And  such  mortgages  are  void  in  Georgia  only  as  to  in- 
nocent parties  becoming  creditors  meantime.i^ 

(C.    C.    A.    Ga.,   affirming   35   A.    B.    R.  man   v.    Beard),    18   A.    B.    R.   760,    154 

105);    In    re    Duggan,   35   A.    B.    R.    105,  Fed.  467   (C.   C.  A.  Ky.). 

183  Fed.  405   (D.  C.  Ga.).  19.     Bean   v.    Orr,   35   A.    B.    R.    400, 

Instance  where  withholding  of  chat-  183  Fed.  599   (C.  C.  A.  Ga.),  reversing 

tel  mortgage  for  eleven  months  under  34  A.   B.  R.  434;   Clayton  v.   Exchange 

agreement    not     to     file    because    filing  Bk.,  10  A.  B.  R.  173,  131  Fed.  630   (C. 

would    lessen    saleability,    held   not   im-  C.  A.   Ga.,  reversing  In   re  Josephson, 

proper.     Dougherty  v.   First  Natl.   Bk.,  8    A.    B.    R.    433,    116    Fed.    404);    im- 

38   A.    B.    R.    363,   197    Fed.   341    (C.   C.  pliedly.  In  re  Williams,  9  A.  B.  R.  733, 

A.   Ohio).  130    Fed.    34    (D.    C.    Ga.).      Compare, 

Withholding  Itself,  Whether  Evi-  In  re  Atlanta  News  Pub.  Co.,  30  A. 
dence  of  Intent  to  Defraud.— Compare  B.  R.  193,  160  Fed.  519  (D.  C.  Ga.). 
McAtee  v.  Shade,  36  A.  B.  R.  151,  185  Likewise,  apparently  in  Iowa.  Corn- 
Fed.   443   (C.   C.  A.  Mo.).  pare.   Post  v.   Berry,   33   A.   B.   R.   699, 

18.     Deland    v.    Miller,    11    A.    B.    R.  175   Fed.  564   (C.  C.  A.  Iowa). 
744,  119  Iowa  368;  In  re  Doran  (Moor- 
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Though  both  chattel  and  real  estate  mortgages  are  equally  void  if  with- 
held to  give  false  credit,  yet  a  distinction  is  to  be  noted  between  them  as 
to  the  necessity  for  showing  such  fraudulent  intent;  for  even  without  the 
aid  of  the  Amendment  of  1910  "arming  the  trustee  with  process,"  in  some 
states  a  chattel  mortgage  is  void  if  merely  withheld,  whilst  in  most  of  the 
states  the  mere  withholding  of  a  real  estate  mortgage  is  not  sufficient  unless 
it  be  done  with  intent  to  obtain  credit  or  unless  some  other  fraudulent  in- 
tent exists.  Thus,  in  New  York  it  is  unnecessary  to  show  the  withholding 
of  a  chattel  mortgage  to  have  been  done  with  fraudulent  intent  or  that 
prejudice  resulted,  for  such  withholding,  of  itself,  makes  the  mortgage 
void,  unless  it  is  explained  as  necessary ;  ^o  whilst,  in  the  same  state,  as  to 
real  estate  mortgages  it  further  must  be  shown  that  the  withholding  re- 
sulted in  inducing  credit,  so  as  to  estop  the  mortgagee. ^^ 

In  re  Hunt,  14  A.  B.  R.  416,  139  Fed.  283  (D.  C.  N.  Y.)  :  "In  short,  it  is  not 
made  to  appear  that  the  nonfiling  of  the  mortgage  either  induced  any 
person  to  give  credit  to  Hunt  or  forbear  suit  or  bankruptcy  proceedings.  If  the 
evidence  established  that  Honeywell,  president  of  the  bank,  mortgagee,  kept 
secret  and  withheld  the  mortgage  from  record  for  the  purpose  of  allowing  the 
four  months  to  run  so  as  to  defeat  the  provisions  of  the  Bankruptcy  Act  relat- 
ing to  preferences,  and  intended  so  to  do  when  he  took  it,  this  court  would  hold 
that  such  acts  were  in  fraud  of  the  Act  and  rendered  the  mortgage  void.     *     *     * 

"I  cannot  find  from  this  evidence  that  the  failure  to  record  the  mortgage  was 
accompanied  by  such  acts  on  the  part  of  the  mortgagee  or  of  its  agents  that  a 
fictitious  credit  was  given  to  Hunt,  now  the  bankrupt,  or  that  the  acts  of  the 
defendant  induced  any  creditor  to  forego  any  right.  The  defendant  is  hot  es- 
topped from  asserting  the  mortgage." 

But  such  mortgages  are  not  void  in  some  states  unless  actual  fraudulent 
intent  is  proved  ^^  or  actual  levy  has  been  made  by  some  creditor  before 
record ;  ^^  and  are  void,  in  South  Carolina,  only  as  to  parties  becoming 
creditors  in  the  meantime,  but  as  to  them  are  void  whether  they  be  simple 
contract  creditors  or  levying  creditors. 2* 

In  other  states,  a  mortgage  withheld  from  record  is  void  as  against  a 

20.  Skelton  v.  Codington,  15  A.  B.  R.  28.  In  re  Loon,  30  A.  B.  R.  719,  163 

810,   185   N.   Y.   80;   Korst  v.   Gane,   136  Fed.  575   (D.   C.  Me.). 

N.  Y.  316.     Compare,  on  the  facts,  to  23.  :„  re  Shirley,  7  A.  B.  R.  399,  112 

same  general  effect,  In  re  Schiebler,  21  Ped.  301   (C.  C.  A.  Ohio,  affirming  In 

A.  B.  R.  (309)  309,  165  Fed.  363  (D.  C.  re    Schmitt,    6   A.    B.    R.    150,    cited    in 

N.   Y.);    In   re   Furniture    Co.    (Metro-  Dolle  v.  Cassell,  14  A.  B.  R.  59,  C.  C. 

politan  Store  &  Saloon  Fixture  Co.),  15  a.   Ohio).     Similarly,  In  re  Wright,  2 

A.  B.  R.  119  (Ref    N.  Y.).             .  ,  ,    ,^  A.  B.  R.  368,  96  Fed.  187   (D.  C.   Ga.), 

Thus,    a    chattel   mortgage   withheld  where    the    recording    was    even    done 

from  record  for  only  three  months  and  within    the    four    months.      Rogers    f. 

through  the  carelessness  of  an  attorney  Page,  15  A.  B.  R.  505,  140  Fed.  596  (C. 

was  held  absolutely  void  as  against  the  q    a    Tenn  ) 

receiverinbankruptcy     In  re  Schmidt,  'ai.' Simmons   v.   Greer,   33  A.   B.   R. 

34  A.  B.  R.  687,  181  Fed.  73  (C.  C.  A.  ^^3^   ^^^   p^^    g^^   ^^     ^    ^_   g     ^^^^^ 

bl.    Butcher   v.   Werksman,   30   A.    B.       1"°ted  ^^  §  1^25^. 
R.  332,  204  Fed.  330   (D.  C.  N.  Y.). 
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creditor  becoming  such  after  the  execution  and  before  the  recording, 
whether  such  creditor  be  "armed  with  process"  or  not;  and  the  trustee  suc- 
ceeds to  such  right.25 

And  where  withheld  from  record,  but  not  by  agreement  with  the  mort- 
gagor, the  mortgage  may  not  be  void ;  ^*  but,  at  any  rate,  the  withholding 
from  record  is  a  circumstance  to  be  considered  as  indicating  fraud. ^'^  And 
the  failure  to  record  a  deed  given  as  security  where  invalid  by  State  law 
is  invalid  in  bankruptcy.^^ 

And  the  renewing  of  a  real  estate  mortgage  by  giving  a  new  one  within 
every  six  months  in  order  to  comply  with  a  statute  requiring  recording 
within  six  months  of  the  date  of  execution,  but  the  keeping  of  the  entire 
series  of  renewals  off  the  record,  is  a  fraudulent  scheme  and  is  void  as  to 
creditors  and  the  trustee,  although  the  last  renewal  was  recorded  within  the 
six  months   of  its  execution  and  before  bankruptcy.^' 

But  in  one  case,  a  real  estate  mortgage  which  was  not  recorded  until 
after  the  mortgagor's  bankruptcy,  but  had  not  been  withheld  to  give  false 
credit,  was  held  good.^**  And  chattel  mortgages  so  withheld  are,  "a  for- 
tiori," void  as  against  the  trustee,  where  void  by  state  law  as  against  simple 
contract  creditors  who  become  such  during  the  interval.^^ 

Obiter,  McAtee  v.  Shade,  36  A.  B.  R.  151,  185  Fed.  442  (C.  C.  A.  Mo.):  "That 
the  mortgage  would  be  void  as  to  those  creditors,  if  any,  who  extended  credit  to 
the  bankrupt  after  it  was  made  and  before  it  was  recorded,  seems  clear." 

In  re  Wade,  26  A.  B.  R.  169,  185  Fed.  664  (D.  C.  Mo.) :  "But  failure  to  record 
may  be  cured  as  to  prior  creditors — that  is  to  say,  those  existing  at  the  time  the 
mortgage  was  given — if  the  mortgagee  take  the  property  into  his  possession 
before  such  creditors  have  thus  intervened,  and,  in  that  case,  no  lien  in  favor  of 
such  creditors  is  impressed  upon  the  property  in  the  hands  of  the  trustee. 

"But  not  so  in  the  case  of  subsequent  creditors;  that  is  to  say,  those  whose 
rights  have  intervened  between  the  giving  of  the  mortgage  and  its  admission  to 
record.  As  to  such  creditors  the  mortgage  is  absolutely  void,  and  an  equity  in 
favor  of  such  creditors  is  impressed  upon  the  property  which  follows  it  into  the 
hands  of  the  trustee  in  bankruptcy. 

25.  In  re  Martin,  23  A.  B.  R.  151,  173  v.   Donovan,  26  A.  B.  R.  311,  189  Fed. 

Fed.    597     (C.    C.   A.    Mo.);   see   also,  138  (D.  C.  Ohio). 

§  1365;  obiter,  McAtee  v.  Shade,  36  A.  29.  In  re  Noel    14  A    B    R    715    137 

B.  R.  151,  185  Fed.  443  (C.  C.  A.  Mo.),  Fed.  694   (D.  C    Md )    '      '      ' 

quoted  supra^           ,       ,       ^              ,  30.  In  re  Mcintosh,  18  A.  B.  R.  169 

26^  In  re  Evans  Lumber   Co.,  23  A.  (c.  C.  A.  Calif.).    See  also,  post,  §  1508. 

B.  R.  881,  176  Fed.  643   (D.  C.  Ga.).  They  are  not  void  under  §  67  (a)  for 

27.  Mitchell  v.  Mitchell,  17  A;  B.  R.  "want  of  record,"  but,  if  void  at  all, 
388  (D.  C.  N.  Car.) ;  In  re  Hickerson,  are  void  for  "other  reasons,"  under 
20  A.  B.  R.  683,  163  Fed.  345  (D.  C.  §  67  (a)  or  a;  fraudulent  transfers  un- 
Idaho);  Orr  v.  Park,  35  A.  B.  R.  544,  der  §  70  (e),  or  as  transferable  prop- 
183   Fed.   683   (C.   C.  A.   Ga.).  erty    under    §    70    (b)    (4).      Compare, 

28.  Dulanev  v.  Morse,  29  A.  B.  R.  Gove  v.  Morton  Trust  Co.,  13  A.  B.  R. 
375    (Sup.   Ct'   Dist.   Columbia).  297  (N.  Y.  S'up.  Ct.  App.  Div.). 

Deed,   Given    as    Security,  Withheld  31.   In  re   Furniture   Co.   (Metropoli- 

under  Agreement  Not  to  Take  Effect  tan  Store  &  Saloon  Fixture  Co.),  15  A. 
as  Delivered    Until    Recorded.— Ragan       B.  R.  119  (Ref.  N.  Y.). 
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"The  fact  that  the  general  creditor  may,  subsequent  to  the  origin  of  his  debt, 
receive  notice  of  a  secret  mortgage,  will  not  destroy  his  right  which  accrued 
prior  to  the  notice.  The  creditor  does  not  have  to  show  that  he  was  injured  by 
the  concealment  of  the  mortgage;  the  statute  assumes  injury  and'deception  and 
itself  avoids  the  mortgage.  The  mortgagor  need  not  have  a  fraudulent  intent,  as 
the  statute  requires  no  such  condition.  Taking  possession  after  fraud  is  committed 
will  not  nullify  it.  So  that  the  statute  exactly  meets  and  fully  protects  one  who 
extended  credit  to  a  mortgagor  in  possession  of  the  property  and  the  mortgage 
not  recorded." 

But  the  debt  itself  may  be  proved,  if  otherwise  valid,  the  claim  upon  the 
withheld  mortgage  being  waived,^^  or  being  adjudicated  invalid.^-^ 

And  such  withholding  is  held  to  operate  by  way  of  estoppel,  even  as 
against  creditors  not  "armed  with  process"  the  mortgagee  being  estopped 
from  asserting  his  lien  by  virtue  of  having  given  false  appearance  of  own- 
ership. 

Clayton  v.  Exch.  Bank,  10  A.  B.  R.  173,  131  Fed.  630  (C.  C.  A.  Ga.) :  "Up  to 
the  very  moment  that  Josephson  filed  his  petition  in  bankruptcy,  both  he  and  the 
bank,  so  far  as  actions  could  speak — and  they  often  speak  more  forcibly  than 
words — asserted  that  the  property  of  the  former  was  not  mortgaged.  Both  seem- 
ingly profited  by  this  course.  It  seems  to  us  inequitable  to  permit  the  bank  at 
the  last  moment  to  produce  the  mortgages,  and  contradict  the  assertions  made 
by  the  conduct  of  both  the  mortgagor  and  the  mortgagee,  to  the  injury  of  those 
who  were  misled  and  deceived.  It  has  been  said  that,  if  one  is  silent  when  he 
should  speak,  he  will  not  be  permitted  to  speak  when  he  should  be  silent;  and  is 
it  not  also  just  to  say  that  if  one,  for  improper  motive,  refuses  to  claim  openly 
under  a  mortgage  when  duty  to  others  requires  him  to  do  so,  he  shall  not  be 
permitted  to  assert  such  claim  when  justice  to  others  forbids?" 

In  re  Tysor-Cheatham  Mercantile  Co.,  24  A.  B.  R.  434,  178  Fed.  733  (D.  C.  Ga.)  : 
"Now,  is  it  not  true,  in  view  of  that  reasoning,  that  if  the  general  creditors — the 
unsecured  creditors  of  the  mercantile  corporation  here — knew  at  the  very  mo- 
ment of  its  organization  it  had  conveyed  away  by  mortgage,  not  only  the  store- 
house in  which  the  business  was  to  be  conducted;  that  it  had  no  other  property, 
that  all  credit  would  have  been  refused?  I  think  there  can  be  scarcely  a  doubt 
of  it.  And  if  the  paper  is  treated  as  a  mortgage,  so  far  as  the  rights  of  subsequent 
creditors  are  concerned,  that  mortgage  ought  to  have  been  put  upon  the  record, 
so  that  they  would  have  the  constructive  notice  of  its  existence.  This  seems  wise;, 
otherwise,  men  might  be  induced  to  part  with  their  values  to  irresponsible  pur- 
chasers, when,  if  the  instruments  had  been  properly  registered,  they  could  ex- 
amine the  records  in  the  clerk's  oflfice  and  ascertain  whether  or  not  the  would-be 
purchaser  had  that  degree  of  solvency  which  he  claimed  to  have.'' 

Whether  further  proof  must  be  made  that  the  withholding  actually  did 
cause  the  giving  of  credit  in  reliance  upon  the  appearance  of  unrestricted 

32.  In  re  Ewald  &  Brainard,  14  A.  B.  Setting  Aside  or  Surrender,  Whether 
R.  367,  135  Fed.  168  (D.  C.  Iowa).  Allowable.— See   ante,   §   7745^. 

Fraudulent    Transferee's     Claim     on  33.  Post  v.  Berry,  33  A.  B.  R.  699,  175 

Fed.  564   (C.  C.  A.  Iowa). 
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ownership,  such  as  proof  of  a  search  of  the  pubUc  record,  is  to  be  decided 
in  accordance  with  the  state  law. 

§  1222.  Conditional   Sales   Contracts   Withheld  from  Record. — 

Conditional  sales  contracts  purposely  withheld  from  record  to  give  credit 
follow  the  same  rules"  applicable  to  chattel  mortgages,  where  subject  to  such 
rules  by  State  law.    Thus  they  are  void  in  Maine. 

In  re  Perkins,  19  A.  B.  R.  134,  155  Fed.  237  (D.  C.  Me.) :  "The  facts  in  the  case 
at  bar  disclose  that  the  nonrecording  of  a  'conditional  sales  contract'  was  not  a 
mere  matter  of  omission.  It  was  in  pursuance  of  a  distinct  plan  that  there  should 
be  no  record  of  this  contract;  but  that  the  wagons  should  appear  to  be  the  prop- 
erty of  the  vendee.  The  lien  was  never  attempted  to  be  brought  to  light  until 
after  the  failure  of  the  bankrupt  and  his  voluntary  assignment.  The  vendee  was 
put  into  possession  of  the  wagons,  of  which  he  was  apparently  the  absolute 
owner.  *  *  *  jjg  also  cites  York  Manufacturing  Co.  v.  Cassell,  supra,  in  which 
the  decision  is  based  somewhat  upon  Thompson  v.  Fairbanks,  196  U.  S.  516,  13 
Am.  B.  R.  437,  25  Sup.  Ct.  660,  49  L.  Ed.  577.  In  that  case,  in  speaking  for  the 
Supreme  Court,  Mr.  Justice  Peckham  said:  'Under  the  present  Bankrupt  Act  the 
trustee  takes  the  property  of  the  bankrupt,  in  cases  unaffected  by  fraud,  in  the 
same  plight  and  condition  that  the  bankrupt  himself  held  it,  and  subject  to  all 
the  equities  impressed  upon  it  in  the  hands  of  the  bankrupt,  except  in  cases 
where  there  has  been  a  conveyance  or  incumbrance  of  the  property  which  is  void 
as  against  the  trustee  by  some  positive  provision  of  the  act.'  But  the  case  at  bar 
is  not  'unaffected  by  fraud.'  The  facts  bring  it  distinctly  within  the  rule  given 
by  Judge  Wallace  In  re  Garcewich,  supra.  In  coming  to  a  conclusion,  the  court 
gets  little  assistance  from  the  line  of  cases  which  hold  that,  in  equity,  for  certain 
purposes,  the  trustee  merely  stands  in  the  shoes  of  the  bankrupt,  and.  takes  all 
property  subject  to  valid  liens;  for  the  case  at  bar  does  not  disclose  a  "valid  lien,' 
but  rather  an  attempted  lien  which  is  invalid  and  fraudulent." 

And  in  Georgia. ^^ 

§  1222 1 .  Likewise,  Equitable  Liens  and  Powers  of  Sale  Where 
Held  Fraudulent  in  Other  Oases  than  Mortgages  or  Conditional 
Sales. — An  "equitable  lien"  which  involves  the  apparent  ownership  in 
one  person  who  sells  in  the  ordinary  course  of  trade,  will  not  be  sustained 
as  against  the  trustee,  where  it  would  work  a  fraud  upon  the  law.^^ 

In  re  Liberty  Silk  Co.,  18  A.  B.  R.  582,  152  Fed.  844  (D.  C.  N.  Y.) :  "But,  under 
the  authority  of  the  same  decision  [Hewitt  v.  Berlin  Machine  Wks.]  it  is  asserted 
that,  inasmuch  as  the  trustee  has  no  better  right  or  title  to  the  bankrupt's  prop- 
erty than  belongs  to  the  bankrupt  or  to  his  creditors  at  the  time  when  the  trustee's 
title  accrues,  the  contract  of  August  25th,  1905,  should  be  regarded  as  conferring 

34.  In  re  Braselton,  22  A.  B.  R.  419,  equitable  liens  sustained  as  not  being 
169  Fed.  960  (D.  C.  Ga.).  fraudulent,    so    that    trustee    stands    in 

35.  In  re  Bellevue  Pipe  &  F'dy  Co.,  bankrupt's  shoes  in  relation  thereto. 
22  A.  B.  R.  97,  16  Ohio  D.  C.  247  (Ref.  And  see  post,  §  1253^4,  where  equita- 
Ohio).  ble  liens  further  discussed. 

See    ante,    §    1150,    for    cases     where 
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an  equitable  lien — a  something  which  is  neither  a  mortgage  nor  a  conditional 
sale,  but  a  partial  reservation  of  interest  on  the  part  of  the  vendor,  not  obnox- 
ious to  any  law  of  the  S'tate  of  Nevv  York,  and  within  the  equity  of  the  Bankruptcy 
Act  as  interpreted  in  the  case  last  cited.  It  must  be  admitted  that  no  actual  fraud 
is  shown  or  suspected  in  this  transaction,  and  that  the  courts  of  this  State  have 
gone  far  in  upholding  the  validity  of  hypothecations  of  personal  property  even 
where  the  goods  which  are  hypothecated  were  to  be  turned  into  money  by  the 
mortgagor,  bailee,  or  conditional  vendee,  provided  it  was  also  agreed  that  the 
proceeds  of  such  sale  or  use  were  to  be  applied  in  diminution  of  the  debt  se- 
cured by  the  goods  themselves.  Prentiss  Tool,  etc.,  Co.  v.  Schirmer,  136  N".  V. 
304,  32  N.  E.  849,  33  Am.  St.  Rep.  737.  But  I  am  not  aware  that  it  has  been  doubted 
since  Southard  v.  Benner,  73  N.  Y.,  §  434,  that  where  a  right  existed  in  a  chattel 
mortgagor  to  sell  the  mortgaged  property  and  use  the  proceeds  thereof  generally 
in  his  own  business  is  (however  honest  in  intent)  a  fraud  upon  the  law.  The 
wholesome  rule  is  summarily  stated  in  Re  Garcewich,  8  A.  B.  R.  149,  115  Fed.  87, 
that  when  property  is  delivered  to  a  vendee  for  consumption  or  sale,  or  to  be  dealt 
with  in  any  way  inconsistent  with  the  ownership  of  the  seller,  the  transaction 
cannot  be  upheld  as  a  conditional  sale  and  is  a  fraud  upon  the  creditors  of  the 
vendee.  That  rule  in  my  judgment  applies  to  this  case.  While  I  think  as  above 
indicated  that  the  transaction  is  really  a  mortgage,  and  as  such  void  for  want  of 
filing,  yet  it  makes  no  difference  whether  it  be  denominated  in  one  way  or 
another  it  still  remains  true  that  the  filatures  in  question  were  delivered  to  the 
bankrupt  with  obvious  intent  that  they  should  be  used  and  consumed  in  the  or- 
dinary course  of  that  bankrupt's  business,  and  for  the  benefit  thereof.  Secret 
liens  are  to  be  discouraged,  and  where,  even  innocently,  vendors  seeking  to 
create  such  liens  permit  so  obvious  a  badge  of  fraud  as  here  appears  to  exist  in 
their  contracts,  they  must  take  the  legal  consequences,  and  the  matter  is  not 
bettered  by  a  name.  An  equitable  lien  which  involves  a  fraud  upon  the  law  is 
none  the  less  obnoxious  because  so  different  in  form  from  the  better  known 
mortgage  or  conditional  sale  as  hardly  to  fall  under  either  well-known  category." 

§  1223.  Mortgages  to  Cover  Future  Advances  Good  Though 
Made  within  Four  Months. — Chattel  mortgages  to  cover  future  ad- 
vances, made  within  four  months,  are  not  void.^*^ 

Also,  equitable  liens  made  within  the  four  months  to  cover  future  ad- 
vances, are  good.^''' 

§  1224.  Fraudulent  Court  Orders  or  Judgments. — Fraudulent 
court  orders  or  judgments  may  be  attacked  by  die  trustee  ;^'^  although,  of 

36.  In  re  Durham,  8  A.  B.  R.  115,  114  R.  339  (Ref.  Mich.).  See  post,  that 
Fed.  750  (D.  C.  Md.) :  In  this  case  it  mortgages  to  cover  future  advances  are 
was  held,  that  chattel  mortgages  for  not  preferences,  division  3  of  this  chap- 
present  advances  to  carry  on  business  ter,  subdivision  "A,"  "Third  Element 
made  and  duly  recorded  within  the  four  of  Preference,"  §  1319. 
months  period,  are  not  to  be  held  void  37.  Instance,  In  re  Cramond,  17  A.  B. 
as  hindering,  delaying  or  defrauding  R.  33,  145  Fed.  566  (D.  C.  N.  Y.). 
creditors  because  of  oral  agreement  38.  Instance,  Stern,  Falk  &  Co.  v. 
that  the  goods  covered  are  to  be  Trust  Co.,  7  A.  B.  R.  305,  112  Fed.  501 
shipped  to  customers  furnished  by  a  (C.  C.  A.  Ky.) :  This  case  was  decided 
particular  commission  house  and  billed  under  allegations  that  it  was  a  prefer- 
in  its  name  and  the  net  proceeds  to  be  ence;  the  facts  indicate  even  more  than 
applied  upon  the  mortgage  debt.  In-  a  preference.  It  was  a  case  where  an 
stance.  In  re  U.  S.  Food  Co.,  15  A.  B.  assignee   for   creditors,   under   cover   of 
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course,  not  collaterally.^^ 

§  1224^.  Transfers  of  Exempt  Property,  Whether  May  Be 
Fraudulent. — It  has  been  held  that  creditors  may  not  complain  of  trans- 
fers of  exempt  property  as  fraudulent;  that  only  a  depletion  of  assets 
which  might  have  been  subjected  by  creditors  can  be  fraudulent.*" 

In  re  Hastings,  24  A.  B.  R.  360,  181  Fed.  33  (C.  C.  A.  Mich.) :  "Creditors  can- 
not complain  of  transfers  of  exempt  property." 

§  1225.  Subsequent  Creditors. — A  transfer  may  be  avoided  if 
made  with  the  design  of  defrauding  subsequent  creditors,  or  perhaps  if 
made  with  intent  to  defraud  present  creditors  whose  claims  are  subse- 
quently paid,  evidence  of  collusion  against  existing  creditors  under  the  cir- 
cumstances being  sufficient  evidence  of  fraud  against  subsequent  creditors.*^ 

§  122 5 J.  Ignoring  Fiction  of  Corporate  Entity. — The  doctrine  of 
corporate  entity  is  not  so  sacred  that  a  court  of  equity,  looking  through 
forms  to  the  substance  of  things,  may  not,  in  a  proper  case,  ignore  it  to 
preserve  the  rights  of  innocent  parties  or  to  circumvent  fraud.*^ 

Thus,  where  a  corporation  was  organized  to  take  over  the  assets  of  an  in- 
solvent in  order  to  defeat  and  delay  his  creditors,  the  assets  thus  sold  have 
been  held  recoverable  despite  the  corporate  entity. 


court  orders,  sold  out  stock  at  a  pur- 
posely low  price  to  the  brother  of  one 
of  the  insolvents,  under  an  arrangement 
that  the  brother  sell  the  stock  again 
and  from  the  proceeds  pay  certain 
creditors  50  per  cent.,  and  the  balance 
to  the  insolvents.  Compare,  In  re 
Koslowski,  18  A.  B.  R.  733,  153  Fed. 
823  (D.  C.  Pa.). 

39.  Frazier  v.  Southern  Loan  &  Trust 
Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C. 
C.  A.  N.  Car.). 

40.  Compare  similar  rule  as  to  prefer- 
entially conveyed  property,  post,  §  1293. 

41.  Beasley  v.  Coggins,  12  A.  B.  R. 
355,  57  So.  Rep.  213,  48  Fla.  313:  Rec- 
ord of  the  conveyance  is  not  notice  to 
subsequent  creditors  of  its  fraudulent 
character.  The  fact  that  the  conveyance 
complained  of  was  recorded  before  the 
creditors  became  such,  does  not  im- 
part constructive  knowledge  of  its  vol- 
untary or  otherwise  fraudulent  nature: 
the  creditor  is  not  to  suppose  due  con- 
sideration was  lacking  and  that  the 
debtor's  estate  was  being  depleted. 
Prescott  V.  Galluccio,  31  A.  B.  R.  229, 
164  Fed.  618   (D.  C.  N.  Y.). 

Creditors  of  Corporation  Organized 
to  Take  Over  Business  of  Partnership 
Cannot  Complain  That  Stock  Issued 
to  Partners  Was  without  Considera- 
tion.— In  one  case  the  court  held  that 


subsequent  creditors  of  a  corporation 
organized  to  take  over  the  business  of 
a  partnership  which  was  in  reality  in- 
solvent could  not  complain,  no  rights  of 
third  parties  intervening  and  all  of  the 
old  partnership  creditors  having  been 
paid.    In  re  Alleman  Hardw.  Co.,  25  A. 

B.  R.  331,  181  Fed.  810  (C.  C.  A.  Pa.), 
reversing  23  A.  B.  R.  765,  158  Fed.  119). 

Rights  as  between  Subsequent  and 
General  Creditors  Where  Mortgage, 
Voidable  Only  as  to  Subsequent  Cred- 
itors Is  Set  Aside. — Under  the  Amend- 
ment of  1910  giving  the  trustee  the 
rights  of  a  creditor  "armed  with  proc- 
ess," it  has  been  held  that  the  dis- 
tinction betvveen  subsequent  and  prior 
creditors  does  not  exist  upon  the 
setting  aside  of  an  unrecorded  instru- 
ment, void  under  that  amendment,  since 
the  trustee  derives  his  rights  from  the 
statute  and  not  from  existing  credit- 
ors. In  re  Farmers'  Coop.  Co.  of  Bar- 
low, 30  A.  B.  R.  190,  302  Fed.  1008  (D. 

C.  N.  Dak.),  quoted  at  §  1335 J4. 

42.  Instance,  apparently,  Ludvigh  v. 
Am.  Wollen  Co.,  19  A.  B.  R.  795,  159 
Fed.  796  (D.  C.  N.  Y.).  Compare,  Al- 
len V.  McMannes,  19  A.  B.  R.  276,  156 
Fed.  615  (D.  C.  Wis.) ;  Ludvigh,  Trus- 
tee, V.  Am.  Woolen  Co.,  23  A.  B.  R. 
314,  176  Fed.  145  (D.  C.  N.  Y.) ;  In  re 
Montello  Brick  Works,  33  A.  B.  R.'375, 
384,  174  Fed.  498  (C.  C.  A.  Pa.). 
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In  re  (Holbrook)  Shoe  &  Leather  Co.,  SI  A.  B.  R.  511,  165  Fed.  973  (D.  C. 
Mont.) :  "Surely  the  law  will  not  allow  this  mere  form  of  corporate  organization, 
a  mere  fiction,  to  be  used  to  thwart  the  substance  of  right,  and  thus  permit  the 
innocent  creditors  to  be  deprived  of  what  is  theirs,  but  will  disregard  the  cor- 
porate entity  and  hold  the  real  parties  as  actually  having  in  their  hands  the  prop- 
erty which  is  lawfully  in  the  custody  of  the  law,  as  belonging  to  the  bankrupt. 
It  follows  that  Dunn  must  be  regarded  as  but  a  servant  and  agent,  running  a 
branch  store  of  the  Holbrook  Company  in  Helena,  under  the  style  of  the  Packard 
Shoe  Company;  and  it  must  be  held  as  established  that  when  he  purchased  his 
shares,  and  put  the  money  in  the  shares  of  the  Packard  Company,  he  was  really 
lending  money  to  the  amount  of  his  subscription  to  the  Holbrook  Company;  and 
so,  in  fact,  became  a  creditor  of  the  Holbrook  Company,  of  which  organization 
he  was  also  a  director.'' 

In  re  Berkowitz,  23  A.  B.  R.  333,  173  Fed.  1013  (D.  C.  N.  J.) :  "The  Berkowitz 
Tailoring  Company  was  incorporated  shortly  before  the  petition  in  bankruptcy 
was  filed.  The  bankrupt  was  then  insolvent  and  conveyed  all  his  assets  to  the 
company  for  an  alleged  consideration  of  $1,500.  The  incorporators  were  the 
bankrupt  and  three  of  his  brothers-in-law.  These  brothers-in-law  seem  to  have 
paid  into  the  corporation,  for  its  capital  stock,  the  sum  of  $2,000,  and  the  bank- 
rupt $35.  The  brothers-in-law  made  no  inquiry  concerning  the  quantity  or  value 
of  the  property  transferred  to  the  company  by  the  bankrupt  and  have  nothing 
v.'hatever  to  do  with  the  business  of  the  company.  If  they  did  in  fact  pay  $3,000 
into  the  treasury  of  the  corporation,  it  is  clear  that  their  purpose  was  not  to  in- 
vest that  sum  in  the  business  on  their  own  account,  but  to  aid  the  bankrupt  in 
business  that  was  to  be  treated  by  him  as  his  own  and  not  as  a  business  in  which 
they  had  any  interest  whatever.  The  corporation  was  intended  to  operate  as  a 
cloak  to  shield  the  property  from  seizure  by  the  bankrupt's  creditors.  Obviously, 
it  was  a  fraud  upon  the  creditors  of  the  bankrupt.  The  referee's  orders  of  Sep- 
tember 36  and  37,  1907,  directing  the  receiver  to  seize  the  property  in  possession 
of  the   company,  were   amply   sustained  by  the  proofs,   and  will   be   confirmed." 

Thus,  it  was  held  in  one  case  that  where  ninety-nine  per  cent  of  the 
stock  of  a  manufacturing  corporation  was  owned  by  a  partnership  and  the 
remainder  of  the  stock  was  held  by  relatives  of  one  of  the  partners  who  as 
officers  and  directors  of  the  corporation  maintained  its  business  for  the 
benefit  of  the  partnership,  the  corporation  was  a  mere  adjunct  of  the  firm, 
and  upon  its  adjudication  a  receivership  in  the  bankruptcy  proceedings 
was  extended  to  the  property  in  possession  of  the  corporation  as  a  part  of 
the  assets  of  the  partnership.*^ 

Again,  the  court  disregarded  the  fiction  of  corporate  entity  and  held  that 
the  trustee  in  bankruptcy  of  the  corporation  was  bound  by  an  unfiled  con- 
ditional sales  contract  where  the  original  purchase  of  the  property  had  been 
made  by  the  promoters  of  the  corporation  with  the  declared  intent  qf 
transferring  it  to  the  corporation  when  organized. 

York  V.  Brewster,  33  A.  R.  B.  474,  174  Fed.  566  (C.  C.  A.  Tex.):  "It  may 
be  true  that  notice  to  a  promoter  of  a  corporation  is  not  notice  to  the  cor- 
poration   itself   when    formed;    but    where    associates,    who    hold    property    sub- 

43.    In   re    Rieger,    Kapner   and   Altmark,  19  A.  B.  R.  632,  157  Fed.  609  (D. 
C.  Ohio). 
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ject  to  a  lien  or  under  a  conditional  sale,  combine  to  create  a  corporation 
to  hold  the  property,  and  to  which  they  transfer  it,  such  associates  being 
the  only  persons  who  have  any  substantial  interest  in  the  corporation,  the 
corporation  stands  in  no  better  position  than  that  in  which  the  associates 
stood.  *  *  *  Xo  avoid  a  result  so  unjust,  equity  will  disregard  forms, 
ignore  the  corporate  entity,  and  treat  the  buyers,  promoters,  and  their  as- 
sociates in  the  enterprise  as  the  parties  really  interested." 

Again,  the  fiction  of  corporate  entity  has  been  disregarded  to  the  extent 
of  consolidating  bankruptcy  proceedings  of  a  partnership,  of  its  individual 
members  and  of  a  corporation  owned  wholly  by  one  of  the  partners.** 

But  such  right  to  ignore  corporate  entity  may  be  lost  by  laches  or  by 
the  intervention  of  innocent  third  parties'  rights. 

In  re  Alleman  Hardware  Co.,  19  A.  B.  R.  765,  158  Fed.  119  (D.  C.  Pa.): 
"The  petitionei,  who  is  the  trustee  in  bankruptcy  of  L.  M.  Alleman,  asks 
that  the  funds  realized  from  the  sale  of  the  assets  of  the  L.  M.  Alleman 
Hardware  Co.,  which  is  also  bankrupt,  be  taken  out  of  the  hands  of  its 
trustees,  and  turned  over  to  the  petitioner  to  be  administered  and  distributed 
as  the  estate  of  L.  M.  Alleman  individually,  whom  he  represents.  This  is 
based  on  the  alleged  identity  of  L.  M.  Alleman  with  the  hardware  company 
bearing  his  name,  which  concern,  as  it  is  charged,  is  nothing  more  than  L. 
M.  Alleman  himself  in  corporate  guise.  If  this  were  true,  the  transfer 
which  is  asked  for  might  be  a  proper  one  to  make,  although  it  would  still 
be  a  question  whether  the  same  result  could  not  be  reached  by  allowing  the 
creditors  of  L.  M.  Alleman  individually  to  make  proof  of  their  claims  against 
the  company  and  so  avoid  circuity.  But  the  difficulty  is  that  the  facts  are 
not  as  thus  assumed.  There  is  evidence,  no  doubt,  from  which  it  could  be 
found  that  the  arrangement  by  which  in  July,  1900,  S.  L.  Johns  and  H.  N. 
Gitt  took  a  bill  of  sale  from  Alleman  for  his  store  stock  was  collusive  and 
fraudulent  as  to  existing  creditors,  on  the  strength  of  which  an  execution 
or  attachment,  levied  on  the  goods,  would  probably  have  held.  No  move 
of  that  kind  however  was  made,  and  the  situation  at  this  time  is  not  the 
same,  so  as  to  give  a  right  now  to  what  might  have  been  done  then.  Over 
seven  years  have  elapsed,  and  other  rights  have  come  in,  which  are  en- 
titled to  consideration  here.  After  an  intermediate  partnership,  bearing 
the  same  name,  the  L.  M.  Alleman  Hardware  Co.  was  incorporated  in 
March,  1903,  with  the  capital  of  $50,000,  Johns  subscribing  for  forty-nine 
shares,  Gitt  for  forty-eight  shares,  and  Alleman,  C.  J.  Spaulding  and  George 
D.  Gitt  for  one  share  each,  and  to  it  the  business  and  stock  in  trade  were  duly 
transferred.  In  the  transaction  of  its  business,  following  upon  that,  up  to  the 
time  it  became  bankrupt  in  December,  1906,  new  goods  were  purchased 
by  the  company  and  new  and  independent  indebtedness  incurred  therefor, 
a  large  part  of  which  remains  unpaid.  The  parties  to  whom  it  is  due, 
having  given  credit  solely  to  the  company,  can  look  to  no  one  else,  and  must  be 
paid,  so  far  as  they  are  paid  at  all,  out  of  its  property,  which  the  transfer  to  the  trus- 
tee of  L.  M.  Alleman,  which  is  sought,  would  entirely  cut  off.  It  is  said,  how- 
ever, that  laches  are  not  to  be  imputed  to  the  creditors  of  L:  M.  Alleman,  in 
this  matter,  as  it  is  only  since  the  examination  of  the  parties  in  the  bankruptcy 
proceedings,  that  the  fraudulent  character  of  the  transaction  has  been  disclosed. 
But  while  the  evidence  to  establish  the  fraud,  which  is  charged,  may  not  have 

44.  Salt  Lake  Valley  Canning  Co.  v.    Collins,   23   A.    B.   R.   716,   176   Fed.   91 
(C.  C.  A.  Mont.). 
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been  within  reach  in  the  same  fullness,  as  now,  the  outward  indications  of  it 
were  certainly  there,  and  were  as  well  known  at  the  time  of  the  occurrence 
as  at  any  time  since.  And  even  if  the  details  could  not  have  been  compelled  from 
the  immediate  parties,  as  they  have  been  here,  there  is  no  reason  why  they 
could  not  have  been  effectively  obtained  from  the  other  witnesses  called,  who 
seem  to  have  had  knowledge  at  least  of  the  essential  facts.  It  is  to  be  noted, 
moreover,  that  the  present  petition  is  refused,  not  so  much  upon  the  ground 
of  laches  as  out  of  regard  for  the  rights  of  creditors  of  the  hardware  com- 
pany who  are  clearly  entitled  to  the  first  concern." 

§  122 5f.  Distribution  Among  Prior  and  Subsequent  Creditors, 
etc.,  on  Setting  Aside  Transfers  Void  as  to  a  Class. — Where  a 
transfer,  void  as  to  a  certain  class  of  creditors  under  State  law,  has  been 
set  aside,  the  question  as  to  whether  the  proceeds  shall  be  shared  by  all 
creditors  equally  or  redound  solely  to  the  benefit  of  those  belonging  to  the 
special  class,  is  largely  a  question  to  be  determined  by  State  law,  though  the 
decisions  do  not  usually  place  it  upon  that  ground.*^ 

Thus,  in  South  Carolina,  where  a  chattel  mortgage  has  been  withheld 
from  the  records  for  more  than  the  forty  days  limit  allowed  by  statute 
for  filing  only  creditors  who  have  become  such  during  the  period  of  the 
withholding  may  share  in  the  proceeds.*^^ 

Simmons  v.  Greer,  23  A.  B.  R.  443,  174  Fed.  654  (C.  C.  A.  S.  Car.):  "The 
statute  of  South  Carolina  enacts  that  mortgages  of  real  or  personal  property 
shall  be  valid,  so  as  to  afiect  subsequent  creditors,  whether  lien  creditors  or 
simple  contract  creditors,  only  when  recorded  within  40  days;  but  the  subsequent 
recording  shall  operate  as  notice  to  all  creditors  who  become  such  after  the 
date  of  the  recording.  Section  2456  of  the  Civil  Code,  of  South  Carolina  of 
1902.  This  act,  therefore,  creates  a  class  of  creditors  who  are  not  affected  by 
the  mortgage,  while  all  others  take  rights  which  are  subordinate  to  it.  That 
class  is  those  who  have  become  creditors  between  the  date  of  the  mortgage 
and  the  date  of  its  record,  and  that  without  regard  to  whether  they  are  'lien 
creditors  or  simple  contract  creditors.'  If  there  is  a  fund  to  be  distributed  among 
creditors,  and  some  take  subordinate  to  a  lien,  and  there  are  others  who  are  not 
aflfected  by  the  lien,  the  result  must  be  that  those  who  are  not  affected  by  the 
lien  are  paid  first,  and  the  lien  creditor  is  postponed  to  them.  The  South 
Carolina  statute  governs  the  rights  of  the  respective  parties.  By  that  statute, 
and  the  construction  placed  upon  it  by  the  South  Carolina  courts,  the  mort- 
gage is  good  without  recording  as  to  the  baijcrupt  and  as  to  all  creditors 
whose  rights  accrued  prior  to  its  execution,  and  it  is  of  no  effect  as  to  those 
creditors,  whether  simple  contract  or  lien  creditors,  whose  rights  accrued  be- 
tween the  execution  of  the  mortgage  and  its  recording." 

And  the  mortgagee  is  not  to  be  regarded  as  one  of  the  meantime  credit- 
ors, nor  may  he  share  with  those  becoming  creditors  during  the  period  of 
the  withholding. 

45.  Simmons  v.  Greer,  23  A.  B.  R.  443,  A.  B.  R.  647,  62  N.  Y.  Supp.  618.    Also, 

174  Fed.  654  (C.  C.  A.  S.  Car.).     Quoted  see  post,  §§  1366,  1738. 

below.       Also,     compare,     Moore     v.  45a.  Also,  In  re  Cannon,  10  A.  B.  R. 

Green,   16   A.   B.   R.   648,   145   Fed.   480  64,  121  Fed.  582   (D/'C.  S.  Car.). 
(C.  C.  A.  W.  Va.);  also.  In  re  Grey,  3 
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Simmons  v.  Greer,  S3  A.  B.  R.  443,  174  Fed.  654  (C,  C.  A.  S.  Car.):  "The 
assignnients  of  error  on  this  appeal  are  in  effect  that  the  judge  below  should 
have  held  that  Simmons,  the  mortgagee,  was  entitled  to  share  in  the  fund 
with  the  subsequent  creditors.  This  contention  must  be  upon  the  theory  that 
he  was  as  to  his  debt  a  subsequent  creditor.  This,  we  think,  is  an  obviously- 
strained  and  untenable  construction.  Simmons'  debt  and  the  mortgage  to 
secure  it  were  created  simultaneously,  and  the  debt  cannot  be  said  to  have 
been  subsequent  to  the  mortgage.  The  only  sensible  meaning  to  be  given  to 
the  words  'subsequent  creditors,'  used  in  the  statute,  is  that  they  are  creditors 
who  become  such  subsequent  to  the  execution  of  the  mortgage." 

Probably  the  better  rule  is  that,  in  the  absence  of  State  law  to  the  con- 
trary, all  creditors  participate  pro  rata,  both  prior  and  subsequent  creditors.^" 

In  re  Kohler,  20  A.  B.  R.  89,  159  Fed.  871  (C.  C.  A.  Ohio);  "The  matter  was  re- 
ferred to  a  special  master  who  held  that  the  distribution  should  be  pro  rata 
among  all  the  creditors.  Exceptions  to  his  report  were  taken  before  the  court 
below,  who  held  that  the  distribution  should  be  limited  to  those  who  were 
creditors  at  the  time  of  the  transfer,  on  the  22nd  of  August,  1901.  Thus,  the 
question  has  reached  us.  The  argument  in  favor  of  the  conclusion  reached  by 
the  court  below  seems  to  be  based  largely  upon  what  is  claimed  to  be  the  law 
of  Ohio  in  such  case,  while  the  master  in  holding  the  distribution  should  be 
made  pro  rata  among  all  the  creditors,  plants  himself  squarely  upon  what  he 
contends  are  the  policy  and  provisions  of  the  present  bankruptcy  law.  The 
court  below  pointed  out  that  under  the  finding  of  facts  as  he  reads  it,  the  trans- 
fer was  only  'to  the  determent  of  his  [bankrupt's]  then  existing  creditors,'  which 
he  regards  as  controlling.  The  court  thinks  it  'not  harmonious  with  justice 
that  persons  whose  legal  rights  have  in  no  wise  been  invaded,  may  participate 
in  funds  arising  out  of  the  transfer,  which  did  result  in  the  invasion  of  the 
rights  of  others.'  And  it  cannot  believe  that  the  bankruptcy  law,  in  dis- 
tributing an  estate,  intended  to  give  any  more  rights  to  certain  creditors  than 
they  had  prior  to  its  enactment.  One  object  of  the  bankruptcy  law  is  to 
prevent  preferences  and  secure  equality.  The  letter  of  the  law,  from  which 
we  have  quoted,  provides  for  an  equal  distribution.  All  the  estate  of  a 
bankrupt  is  to  go  to  the  trustee.  This  includes  preferences  and  property 
fraudulently  conveyed.  In  our  view,  the  strong  objection  to  the  construc- 
tion of  the  lower  court  is  that  it  provides  a  ready  method  of  effectuating 
preferences.  A  man  heavily  in  debt,  and  likely  to  go  in  deeper,  in  other 
words,  insolvent,  but  yet  in  business,  may  convey  a  large  part  of  his  property 
to  his  wife.  Having  thus  put  out  an  anchor  to  windward,  he  has  the  satisfac- 
tion of  knowing  that  if  the  conveyance  stands,  his  wife  is  taken  care  of,  but 
if  it  is  set  aside,  the  creditors  existing  then  will  be  preferred  over  the  later  ones. 
There  may  be  reasons  why  the  bankrupt  would  like  to  prefer  his  earlier  over 
his  later  creditors.  If  so,  here  is  a  method  ready  at  hand  for  the  purpose.  The 
construction  of  §  67f  and  67c  will  be  found  in  the  case  of  First  National  Bank  v. 
Staake,  202  U.  S.  141,  15  Am.  B.  R.  639.  Here,  certain  attachments  had  been 
levied  within  four  months.  The  court  held  they  could  be  annulled,  or  the  lien  of 
the  attachments  could  be  preserved  under  the  Bankruptcy  Act,  for  the  benefit 
of  the  estate.  There  was  no  method  suggested  of  passing  over  the  property  cov- 
ered by   these  attachments  to  the   creditors   who  had  secured   them.     But   they 

46.    [1867]    Smith     v.     Kehr,    7    Nat.    Bankr.  Reg.  97. 
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could  be  held  by  the  trustee  'for  the  benefit  of  the  entire  body  of  creditors,  that 
is,  "for  the  benefit  of  the  estate" — in  other  words,  the  statute  recognizes  the 
lien  of  the  attachment,  but  distributes  the  lien  among  the  whole  body  of 
creditors'  (203  U.  S.  146).  We  have  examined  a  number  of  Ohio  decisions, 
but  have  not  found  one  in  which  the  distribution  of  the  proceeds  of  property 
-transferred  in  fraud  of  creditors,  recovered  by  a  trustee  in  bankruptcy,  directly 
or  through  others,  was  limited  to  creditors  existing  at  the  time  of  the  transfer. 
The  precise  question  does  not  appear  to  have  been  raised,  but  the  rule  seems 
to  be  that  the  title  of  such  recovered  property  would  be  held  by  the  trustee 
for  the  benefit  of  all  the  creditors." 

But  in  New  York  it  was  held  by  some  of  the  later  bankruptcy  decisions 
before  the  Amendment  of  1910  to  the  Bankruptcy  Act  gave  the  trustee  the 
rights  of  a  levying  creditor,  that  a  chattel  mortgage  withheld  from  rec- 
ord for  only  three  months  and  through  the  mere  carelessness  of  an  at- 
torney was  absolutely  void  as  against  the  receiver  in  bankruptcy  and  that 
its  proceeds  were  distributable  among  all  creditors,  whether  prior  or 
subsequent.*'^ 

Under  the  law  of  Maryland,  previously  existing  creditors  not  being  hurt 
by  the  withholding  of  a  mortgage  from  record,  the  fact  that  it  is  not  re- 
corded gives  them  no  other  nor  better  rights  than  they  would  have  had 
had  it  been  recorded,  and  this  right  is  not  altered  by  the  Amendment  of 
1910  to  §  47a  (2)  of  the  Bankruptcy  Act.^s 

Under  the  Amendment  of  1910,  giving  the  trustee  the  rights  and  reme- 
dies of  a  creditor  "armed  with  process,"  it  has  been  held  that  upon  the 
setting  aside  of  an  unrecorded  instrument  the  division  of  the  proceeds  shall 
be  made  alike  to  all  creditors  whether  prior  or  subsequent. 

In  re  Farmers'  Co-Op.  Co.  of  Barlow,  No.  3,  30  A.  B.  R.  190,  303  Fed.  1008  (D. 
C.  N.  Dak) :  "The  conditional  sales  contracts  were  never  filed,  and,  by  §  6181 
of  the  Revised  Codes  of  North  Dakota,  they  were  for  that  reason  'void  as  to 
subsequent  creditors  without  notice,  and  purchasers  and  incumbrancers  in 
good  faith  for  v'alue.'  Section  47a,  subd.  3,  of  the  Bankruptcy  Act,  as 
amended  in  1910,  provides  that  trustees  in  bankruptcy  'as  to  all  property 
in  the  custody  or  coming  into  the  custody  of  the  bankruptcy  court,  shall  be  deemed 
vested  with  all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien  by 
legal  or  equitable  proceedings  thereon:'  If  that  were  important,  the  files  in  this 
case  show  that  there  are  creditors  both  prior  and  subsequent  to  the  date  of  the 
conditional  sale  contract  here  involved.  In  my  judgment,  however,  §  47  of  the 
Bankruptcy  Act,  as  amended,  does  not  depend  upon  any  such  distinction. 
The  trustee  in  bankruptcy  derives  his  rights  and  powers  from  the  statute,  and 
not  from  the  creditors  of  the  estate.  If  any  creditor  under  the  local  statute 
can  obtain  priority  over  an  unfiled  or  unrecorded  instrument  by  levy  of  aittach- 
nient^  or  execution,  the  trustee  in  bankruptcy,  under  §  47  as  amended,  has  all 
the  rights  and  remedies  of  such  creditor.  The  distinction  between  prior  and 
subsequent  creditors  is  confined  to  the  decisions  of  a  few  States.  By  the  great 
weight  of  authority  seizure  of  the  property  covered  by  an  unfiled  or  unrecorded  in- 
strument gives  to  the  creditor  priority  over  such  instrument,  without  regard  to  the 

47.   In  re   Schmidt,   34  A.   B.   R.   687,  48.  Compare,  In  re  Riehl,  29  A.  B.  R. 

181  Fed.  73   (C.   C.  A.  N.  Y.).  613,  300  Fed.  455   (D.  C.  Md.). 
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time  when  the  credit  was  given.  Leonard  Jones,  in  an  article  on  Chattel  Mort- 
gages (6  Cyc.  1068),  says":  'An  unrecorded  mortgage  leaves  the  property  as 
open  to  seizure  by  creditors  upon  a  writ  of  attachment  or  execution  against  the 
mortgagor,  as  if  no  mortgage  existed.'  He  collects  the  authorities  and  shows 
that  the  rule  confining  the  right  to  subsequent  creditors  is  limited  to  a  few  states. 
See,  also.  First  National  Bank  v.  Ludvigsen,  8  Wyo.  330,  56  Pac.  995,  57  Pac. 
934,  80  Am.  St.  Rep.  928;  Pierson  v.  Hickey,  16  S.  D.  46,  91  N.  W.  338;  Karst  v. 
Gane,  136  N.  Y.  316,  33  N.  E.  1073. 

"To  hold  that  the  trustee  derives  his  rights  from  the  creditors  of  the  particu- 
lar estate,  instead  of  the  statute,  would  greatly  embarrass  the  administration  of 
estates  in  bankruptcy.  It  would  require  first  an  investigation  to  ascertain  what 
credit  was  given  subsequent  to  the  unrecorded  instrument.  This  in  mercantile 
cases  \YOuld  be  a  difficult  inquiry,  and  would  often  require  the  splitting  of  current 
accounts.  Again,  under  this' interpretation,  the  fund  arising  from  the  property 
covered  by  the  unrecorded  instrument  would  have  to  be  first  apportioned  among 
the  subsequent  creditors,  to  the  exclusion  of  all  other  creditors,  then  to  the  lien- 
holder,  and  finally  to  the  general  creditors.  In  re  Riehl  (D.  C,  Md.),  29  Am.  B. 
R.  613,  300  Fed.  455.  I  do  not  think  that  Congress,  by  the  1910  amendment  of 
section  47,  intended  such  a  result.  A  fair  interpretation  of  the  statute  in  the  light 
of  the  weight  of  authority,  as  above  pointed  out,  gives  to  the  trustee  all  the 
rights  of  the  most  favored  creditor  under  the  local  law,  and  any  property  thus 
held  by  the  trustee  becomes  a  part  of  the  general  estate  to  be  apportioned 
among  all  creditors  in  accordance  with  the  provisions  of  the  Bankruptcy  Act 
on  that  subject." 

§  1226.  Either  Property  Itself  or  Its  Value  Recoverable.— Either 

the  property  or  its  value  may  be  recovered  from  the  person  to  wrhom  it 
was  transferred.*^  But,  where  the  facts  warrant  it,  a  preferential  trans- 
feree will  not  be  charged  with  the  depreciation  of  securities.^* 

Or,  it  seems,  the  trustee  may  sell  his  interest  therein,  together  with  the 
right  to  recover  the  same.^^ 

§  1227.  Bona  Fide  Holder  for  Value  Prior  to  Adjudication,  Pro- 
tected.— But  if  such  person  was  a  bona  fide  holder  for  value  prior  to  the 
date  of  the  adjudication,  then  neither  the  property  nor  its  proceeds  can  be 
recovered  from  him.^^  And  if  he  is  not  a  bona  fide  holder,  he  is  not  pro- 
tected. 

49.  Bankr.  Act,  §  70  (e);  also  see  52.  Bankr.  Act,  §  70  (e) ;  Bush  v.  Ex- 
Bush  V.  Export  Storage  Co.,  14  port  Co.,  14  A.  B.  R.  143,  136  Fed.  918 
A.  B.  R.  143,  136  Fed.  918  (U.  S.  C.  C.  fU.  S.  C.  C.  Tenn.);  Meservey  v. 
Tenn.).  But  as  to  a  conveyance  to  the  Roby,  38  A.  B.  R.  529,  198  Fed.  844 
bankrupt's    wife    it    has    been    held    the  (C.    C.    A.    Colo.). 

trustee  may  pursue  the  property  alone  Instances   where   person   held   not   a 

and  may  not  sue  for  its  value.    Sheldon  bona  fide  holder: 

^Parker,  11  A.  BR.  153,  66  Neb  610.  ,  chattel  mortgagee  who  knew 
This  would  be  differerit  probably,  in  n,ortgagor  was  selling  mortgaged  chat- 
States  where  a  married  woman  is  tels  for  his  own  use  and  acquiesced 
treated  as  a  fenie  sole  Carpenterj;.  therein,  is  not  a  bona  fide  holder  and 
Karmow  28  A.  B.  R.  31,  193  Fed.  762  ^j^^  mortgage  may  be  set  aside.  Skil- 
(U    L.  Mass.).                          .       n      1     .,n  len   v.   Endelraan,   11   A.   B.   R.   766,   39 

50.  Ernst  v.  Mechanics,  etc..  Bank,  29  yr-       „„.,    „„  xj   y    Sunn    41 S 
A.    B.   R.   289,   301   Fed.   664    (C.   C.   A.  ^^'^c    261,  79  N.  Y    bupp.  413. 

vr    Y  ■)  2.   Lawrence  v.  Lowrie,   13  A.   B.   R. 

51.  In  re  Downing,  27  A.  B.  R.  309,  397  133  Fed  995  (D.  C.  Mass.),  See 
193  Fed.  683  (D.  C.  N.  Y.)  quoted  Vosi,  §  1504;  Under  N  Y.  Stock 
ante,    §   1209,  Corp.    Law,     Perry     v.    Van     Norden 
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Thus,  the  hurried  purchase  of  an  entire  stock  of  a  retail  merchant  at  less 
than  cost,  the  purchaser  making  no  inquiries,  indicates  lack  of  good  faith, 
although  the  purchaser  paid  the  price  and  was  actually  ignorant  of  the 
seller's  financial  condition. ^^ 

In  re  Knopf,  17  A.  B.  R.  49  (D.  C.  S.  Car.):  "Assuming  then  that  the  money 
was  actually  paid  and  that  Sanders  had  no  actual  knowledge  of  or  intentional 
participation  in  Knopf's  fraudulent  purpose  with  respect  to  his  creditors,  is 
he  entitled  to  be  protected  as  bona  fide  purchaser?  It  is  well  settled  that  a 
conveyance  made  for  a  fraudulent  purpose  may  be  set  aside,  and  that  the  fraud 
of  the  vendor  from  whom  the  vendee  derives  his  title  will  vitiate  it  if  the  vendee 
has  either  actual  or  constructive  notice  of  the  fraud,  and  constructive  notice 
is  such  a  knowledge  of  facts  as  should  excite  the  suspicions  of  a  man  of  ordinary 
prudence,  and  such  as  ought  to  have  put  him  upon  inquiry  as  to  the  reasons 
and  motives  of  the  vendor,  which  inquiry  if  followed  with  ordinary  diligence 
would  have  led  to  the  discovery  of  the  fraudulent  intent." 

And,  where  the  vendees  of  an  unregistered  conditional  sale  contract  trans- 
ferred the  property  to  a  corporation,  the  formation  of  which  and  the 
transfer  to  which  had  been  the  basis  of  the  negotiations  for  the  purchase, 
the  conditional  vendees  holding  the  only  substantial  interests  in  the  corpora- 
tion, the  corporation  was  held  not  to  be  protected  as  a  bona  fide  purchaser 
for  value,  even  though  third  parties  had  become  interested  in  the  pur- 
chasing corporation,  the  court  disregarding  the  fiction  of  corporate  entity 
in  such  instance,  s** 

It  has  been  held  under  the  Maine  Anti-Bulk-Sales  Act  that,  since  the 
Act  does  not  make  bulk  sales  fraudulent  as  matter  of  law  for  failure  to 
conform  to  tiie  statutory  requirements  of  notice,  etc.,  a  purchaser  in  good 
faith  will  be  protected,  especially  where  the  purchase  price  has  been  paid 
out  to  creditors.^5 

§  1227  \.  Allowance  of  Transferee's  Claim  on  Surrender  of 
Fraudulent  Transfer. — By  the  same  course  of  reasoning  by  which  has 
been  derived  the  rule  permitting  allowance  of  claims  of  preferred  creditors 
on  surrender  of  the  preferences  whether  such  surrender  be  compulsory  or  vol- 
untary, whether  made  within  the  year  or  not,  it  is  held  that  a  fraudulent 
transferee  may  be  entitled  to  allowance  of  his  claim,  so  far  as  the  debt 
itself  be  valid,  upon  surrender  of  the  transfer. 5« 

In  re  Clark,  24  A.  B.  R.  388,  176  Fed.  955  (D.  C.  N.  Y.) :  "If  a  preferential 
mortgage  is  annulled  and  set  aside  at  the  suit  of  the  trustee,  the   creditor,  so 

Trust  Co.,  20  A.  B.  R.  190   (N.  Y.   Ct.  bondholders   and    directors   purchasing 

App.).  in   the   assets.     In   re    Medina    Quarry 

3.     Houck   V.     Christy,    18    A.     B.    R.  Co.,  24  A.  B.  R.  769,  179  Fed.  939   (D. 

330,  153  Fed.  613   (C.  C.  A.  Kans.).  '^^?^.  Y.)                ^           ^ 

-    /~>L-^        /->    J            A   i      no   A     D    T>  54.  York  Mfg.  Co.  v.  Brewster,  33  A. 

,   t,?^TT''c'  ^?^"  "■           '  B.  R.  474,  174  Fed.  566  (C.  C.  A.  Tex.), 

1,   313    U.   b.   323.  quoted   at   §   1335i/^. 

53.  Houck  V.  Christy,  18  A.  B.  R.  330,  55.   Gorham   v.   Buzzell,   34  A.   B.   R. 

153   Fed.    613    (C.    C.   A.    Kans.).     See  440,  178  Fed.  596  (D.  C.  Me.), 

also,  ante,  §  1216;  post,  §§  1496,  149654.  56.     See    also,    §§    76754,    1227J^    and 

Reorganized  corporation  composed  of  1734^^. 
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preferred,  may  thereafter  prove  his  claim,   to   secure   which  the   mortgage  was 

given,  and  have  it  allowed.    Keppel  v.  Tiffin  Sav.  Bk.,  197  U.  S.  356,  13  A.  B    R. 
352;  Page  v.  Rogers,  211  U.  S.  575,  21  A.  B.  R.  496." 


Transactions  Void  as  to  Existing  Creditors  under  State  Law^  Trus- 
tee Taking  without  Aid  of  Amendment  oE  1910,  and  Fraud 
Not  Necessarily  Invoi<ved. 

§  12271.  Trustee's  Rights  without  Aid  of  Amendment  of  1910 
and  without  Fraud  Necessarily  Involved. — As  we  have  seen,  where 
there  is  any  transfer,  incumbrance  or  holding  of  property,  void  as  to  the 
bankrupt's  creditors  or  inuring  to  their  benefit  by  State  law  for  want  of 
record  or  for  any  other  reason  than  for  fraud,  (or,  rather,  regardless  of 
fraud)  the  trustee  also  succeeds  to  the  rights  of  any  existing  creditor  quali- 
fied by  State  law  to  avoid  it,  this  being  one  of  the  rights  the  trustee  always 
has  possessed  and  which  he  still  possesses,  without  regard  to  fraud  and 
without  the  aid  of  the  Amendment  of  1910. 

Naturally,  since  the  Amendment  of  1910  does  not  create  the  trustee  into 
a  creditor  nor  arm  him  with  process  until  the  date  of  the  bankruptcy,  we 
are  interested  in  this  sub-division  B  of  the  rights  of  existing  creditors  to 
which  the  trustee  is  subrogated,  chiefly  in  cases  where  the  necessary  exist- 
ence of  a  creditor  or  the  "arming  with  process"  must  have  occurred  before 
the  trustee  came  upon  the  scene  as  a  creditor  armed  with  process  as  of 
the  date  of  the  bankruptcy,  an  illustration  of  which  case  would  be  that  of 
a  previously  unrecorded  lien  which  is  recorded  before  the  bankruptcy,  but 
after  some  creditor's  rights  have  attached  under  the  State  law,  in  which 
case  the  Amendment  of  1910  would  not  operate  to  invalidate  the  lien. 
The  cases  under  this  subdivision  B  are  of  two  classes,  dependent  upon 
whether  the  State  law  requires  or  does  not  require  that  the  creditor  so 
"existing"  before  the  bankruptcy  must  also  have  been  a  "creditor  armed 
with  process"  at  the  period  when  his  rights  are  claimed  to  have  arisen  in 
order  that  the  transfer  or  lien  be  invalid  as  to  him. 

§  1227i.  Where  by  State  Law  Existing  Creditor  before  Bank- 
ruptcy Must  Be  "Armed  with  Process." — Where  the  State  law  inval- 
idates the  transaction  only  in  the  event  that  at  some  particular  time 
a  creditor  armed  with  process  was  in  existence,  and  it  happens  that 
that  particular  time  is  a  date  prior  to  the  bankruptcy,  then  it  is  still 
requisite  to  such  invalidity  in  bankruptcy,  notwithstanding  ^the  Amend- 
ment of  1910,  that  some  creditor  armed  with  process  shall  have  ex- 
isted prior  to  the  bankruptcy,  to  whose  rights  the  trustee  could  be 
subrogated  under  §  67,  since  the  trustee's  rights  as  a  creditor  "armed 
with  process"  under  the  Amendment  of  1910  do  not  arise  until 
bankruptcy-     Thus,   those   cases   decided  before   the  Amendment   of   1910 
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holding  the  existence  of  a  creditor  armed  with  process  essential  to 
the  invalidating  of  the  transaction,  would  be  decided  the  same  way  now 
notwithstanding  the  Amendment  of  1910  where  such  "arming  with  process" 
would  have  been  too  late  under  State  law  had  it  been  deferred  until  a  day 
which  happened  to  be  the  date  of  the  bankruptcy.  The  Amendment  of 
1910,  in  other  words,  does  not  change  the  State  law  as  to  the  necessity  of 
an  existing  creditor  armed  with  process  nor  the  date  he  must  be  "armed" 
but  simply  creates  the  trustee  into  such  a  creditor  and  arms  him  as  of 
the  date  of  the  bankruptcy,  leaving  cases  requiring  an  "armed"  creditor 
at  an  earlier  date,  to  the  law  as  it  stood  before  the  Amendment  of  1910. 

Miller  v..  Acid  &  Fertilizer  Co.,  21  A.  B.  R.  416,  Sll  U.  S.  496  (affirming  117 
La.  821):  "It  is  obvious  that  if,  at  the  time  of  the  alleged  preferential  trans- 
fer to  Miller,  there  were  no  other  creditors  of  the  individual  estate  of  Guillory 
than  Miller,  under  the  rule  laid  down  by  the  Bankrupt  Act,  the  transfer  to  him 
of  assets  of  the  individual  estate,  in  payment  of  an  individual  debt,  did  not  con- 
stitute a  preference.  That  it  might  have  constituted  a  preference  under  the  State 
law  results  from,  the  difference  in  the  classification  made  by  the  State  law,  on  the 
one  hand,  and  the  bankruptcy  law  on  the  other.  *  *  *  As  the  suit  by  the 
creditors  was  brought  within  four  months  before  the  adjudication  in  bankruptcy 
[the  filing  of  the  petition?]  their  right  to  a  lien  or  preference  arising  from 
the  suit  was  annulled  by  the  provisions  of  subdivision  of  §  67  of  the  Bankrupt 
law.  But  that  section  authorized  the  trustee,  with  the  authority  of  the  court, 
upon  due  notice,  to  preserve  the  lien  for  the  benefit  of  the  bankrupt  estate,  and 
to  prosecute  the  suits  to  the  end  for  the  accomplishment  of  that  purpose. 
*  *  *  Assuming,  therefore,  that  the  trustee  was  properly  authorized,  it  follows 
that  he  was  entitled  to  preserve  and  enforce  the  privilege  or  lien  which  arose 
in  favor  of  the  creditors,  resulting  from  their  pending  action,  even  although  the 
cause  of  action  arise  from  the  State  law,  and  the  application  of  that  law  was 
essential  to  secure  the  relief  sought.  To  the  accomplishment  of  this  end  the 
bankrupt  law  was  cumulative  and  did  not  abrogate  the  State  law." 

First  Nat.  Bank  v.  Staake,  15  A.  B.  R.  645,  202  U.  S.  141  (affirming  Receivers 
V.  Staake,  13  A.  B.  R.  281):  "This  clause  [§  67  (f)]  evidently  contemplates  that 
attaching  creditors  may  acquire  liens  upon  property  which  would  not  pass  to 
the  bankrupt  if  the  liens  were  absolutely  annulled,  and  therefore  recogriizes 
such  liens,  but  extends  their  operation  to  the  general  creditors.  *  *  *  As 
remarked  by  the  Court  of  Appeals:  'The  rule  that  the  trustee  takes  the  estate 
in  the  same  plight  as  the  bankrupt  held  it,  is  not  applicable  to  liens  which,  al- 
though valid  as  to  the  bankrupt,  are  invalid  as  to  creditors.'  " 

Impliedly,  In  re  Butterwick,  12  A.  B.  R.  537,  131  Fed.  371  (D.  C.  Pa.):  "The 
trustee  does  not  stand  simply  in  the  shoes  of  the  bankrupt  but  is  vested  with 
the  rights  of  his  execution  creditors.'' 

Gove  V.  Morton  Trust  Co.,  12  A.  B.  R.  300  (Sup.  Ct.  N.  Y.  App.  Div.) :  "The 
present  Bankruptcy  Act  differs  in  some  respects  from  preceding  enactments 
of  that  character,  in  that  it  gives  to  the  trustee  in  bankruptcy,  in  addition  to 
the  rights  of  the  bankrupt,  and  the  authority  to  set  aside  transfers  made  in 
fraud  of  creditors,  the  right  which  creditors  would  have  to  take  advantage  of 
the  failure  to  file  or  record  a  mortgage  or  other  instrument.  Here,  the  right 
of  a  judgment  creditor  to  resort  to  the  property  covered  by  the  mortgage,  and 
hence  to  its  proceeds,  has  passed  to  the  plaintiff;  and  we  are  of  opinion  that 
as  a  consequence  he  was  entitled  to  the  judgment  he  prayed  for.'' 
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In  re  New  York  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  518  (C. 
C.  A.  N.  Y.):  "Subdivision  'b,'  §  67  (Act  of  1898),  preserves  for  the  benefit  of  the 
estate  in  bankruptcy  a  right  which  some  particular  creditor  has  been  prevented 
from  enforcing  by  the  intervention  of  the  debtor's  bankruptcy.  If  a  creditor 
by  an  execution  or  a  creditors'  bill,  has  secured  a  legal  or  equitable  lien  upon 
the  mortgaged  property  before  the  mortgagor  has  been  adjudicated  a  bankrupt, 
under  this  provision  his  right  will  or  will  not  inure  to  the  benefit  of  the  estate, 
depending  upon  the  time  when  the  lien  was  acquired  If  acquired  more  than 
four  months  before  the  commencement  of  the  bankruptcy  proceeding,  his  lien 
would  inure  to  his  own  exclusive  benefit;  but,  if  acquired  at  any  time  within 
the  four  months,  it  would  be  null  and  void,  under  subdivision  'f  of  the  section, 
except  as  preserved  for  the  benefit  of  the  estate  as  provided  in  that  subdivision 
and  in  subdivision  'b'." 

Obiter,  Watschke  v.  fhompson,  7  A.  B.  R.  504  (Sup.  Ct.  Minn.):  "The  ad- 
judication in  bankruptcy  had  the  effect  of  dissolving  the  attachment  against 
the  property  of  the  bankrupt  and  restoring  the  title  of  the  property  to  the  es- 
tate. When  the  trustee  received  his  appointment,  on  Nov.  29,  there  was  one 
or  two  courses  of  action  open  to  him;  to  accept  the  result  of  the  dissolution,  and 
pursue  the  property,  wherever  it  might  be,  or,  upon  due  notice,  to  obtain  an  order 
preserving  the  benefit  of  the  attachment,  if  for  any  purpose  the  interests  of 
the  estate  would  thereby  be  best  conserved." 

In  re  Baird,  11  A.  B.  R.  438,  126  Fed.  845  (D.  C.  Va.) :  "The  power  of  the 
court,  and  indeed  its  duty  to  take  away  from  the  attaching  creditors  the  benefit 
of  their  liens  and  give  it  to  the  trustee  is  found  specifically  in  §  67f." 

§  1227|.  Trustee's  Subrogation  to  Existing  Creditor  Not  Armed 
with  Process  before  Bankruptcy. — Where  the  State  law  invalidates  the 
transaction  as  against  any  existing  creditor  whether  armed  with  process  or 
not,  then  the  trustee  will  be  subrogated  to  the  right  of  any  such  existing 
creditor,  regardless  of  the  Amendment  of  1910  arming  him  with  process. 

In  several  states,  certain  transactions,  notably  unrecorded  liens  of  cer- 
tain classes,  are  invalidated  if  there  be  any  existing  creditor,  whether  that 
creditor  be  armed  with  process  or  not;  thus,  in  the  State  of  New  York, 
unrecorded  chattel  mortgages  are  void  as  against  existing  creditors  whether 
armed  with  process  or  not  and  such  were  the  holdings  before  the  Amendment 
of  1910,  and  these  holdings  would  still  remain  valid.  The  trustee  would  be 
entitled  under  §  67  (a)  and  (b)  to  avoid  such  liens  even  though  the  liens 
might  have  been  filed  before  the  bankruptcy.^''' 

Karst  V.  Cane  et  al.,  136  N.  Y.  316:  "But  a  delay  of  six  weeks  in  filing  the  mort- 
gage is  not  a  compliance  with  the  act.  There  were  no  circumstances  rendering 
so  long  a  delay  necessary.  There  can  be  no  doubt  that  if  during  the  delay  in 
filing,  the  lien  had  been  acquired  by  a  creditor  the  mortgage  as  to  such  lien 
would  be  void.  The  mortgage  was,  however,  filed  before  the  plaintiff's  judg- 
ments and  executions  were  obtained.  This  did  not  restore  the  validity  of  the 
mortgage  as  against  creditors  whose  debts  were  in  existence  during  the  default 
in  filing  the  mortgage,  although  judgments  or  executions  were  not  obtained  un- 
til after  the  mortgage  was  in  fact  filed." 

57.  See,  also,  Zartman  ii.  First  Nat.  In  re  Doran,  17  A.  B.  R.  799  (D.  C. 
Bank,   19   A.   B.   R.   37,   189   N.   Y.   267;       Ky.). 
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Skilton  V.  Codington,  15  A.  B.  R.  817,  185  N.  Y.  80:  "The  rule  that  a  creditor 
must  first  recover  a  judgment  is  simply  one  of  procedure  and  does  not  affect 
the  right.  Therefore,  where  the  recovery  of  a  judgment  becomes  impracticable, 
it  is  not  an  indispensable  requisite  to  enforcing  the  rights  of  the  creditor." 

In  re  Hickerson,  20  A.  B.  R.  683,  162  Fed.  345  (D.  C.  Idaho):  "It  is  not 
thought  that  the  rule  in  Idaho  should  be  held  to  be  different  from  that  of  New 
York.  In  case  of  an  unfiled  mortgage  the  statute  itself  in  terms  declares  that 
it  is  void,  not  as  against  "attaching  creditors''  but  as  against  "creditors."  By 
construction,  the  courts  add  that  the  invalidity  can  be  asserted  only  by  a  cred- 
itor who  in  some  way  connects  himself  with  the  property.  Here,  as  we  have 
seen,  the  requisite  privity  exists.  See  also.  In  re  Garcewich,  8  Am.  B.  R.  149, 
ns  Fed.  87,  53  C.  C.  A.  510;  In  re  Standard  Telephone  &  Electric  Light  Co. 
(D.  C),  19  A.  B.  R.  491,  157  Fed.  106;  In  re  Perkins  (D.  C),  19  A.  B.  R.  134, 
155  Fed.  337. 

"With  much  confidence,  the  bank  relies  upon  the  doctrine  of  Thompson  v. 
Fairbanks,  196  U.  S.  516,  13  A.  B.  R.  437,  35  Sup.  Ct.  306,  49  L.  Ed.  577  and 
York  Mfg.  Co.  V.  Cassell,  301  U.  S.  344,  15  A.  B.  R.  633,  26  Sup.  Ct.  481,  50  L. 
Ed.  783.  By  these  decisions,  undoubtedly,  the  rule  is  established  or  recognized 
that  in  the  absence  of  fraud  the  Bankruptcy  Act  does  not  confer  upon  the 
trustee  power  to  attack  a  mortgage  upon  behalf  of  a  general  creditor  who  has 
secured  no  lien.  In  so  holding,  however,  the  court  defines  only  the  authority 
conferred  upon  the  trustee  by  the  Federal  statute.  It  is  not  to  be  inferred  that 
it  would  be  incompetent  for  the  State  Legislature  in  terms  to  declare  that  a 
non-filed  chattel  mortgage  shall  be  void  as  to  trustees  in  bankruptcy,  or  for 
the  State  courts,  interpreting  existing  local  law,  to  declare  such  a  mortgage,  or 
a  mortgage  permitting  the  mortgagor  to  sell  the  mortgage  property  and  apply 
the  proceeds  thereof  to  his  own  use,  void  as  against  trustees  in  bankruptcy,  and 
creditors  whose  claims  have  been  presented  and  allowed." 

In  re  Fish  Bros.  Wagon  Co.,  31  A.  B.  R.  149,  164  Fed.  553  (C.  C.  A.  Kans.) : 
"The  general  doctrine  is  that  an  assignee  in  a  general  assignment  under  a  State 
statute  is  neither  an  innocent  purchaser  nor  a  creditor  having  a  lien  on  the  as- 
signed property,  but  that,  like  a  trustee  in  bankruptcy,  he  stands  in  the  shoes 
of  his  insolvent  and  is  possessed  of  no  greater  right.  It  seems,  however,  to  be 
otherwise  in  Kansas.  In  Winthorow  v.  Citizens'  Bank,  55  Kan.  378,  40  Pac.  639, 
it  was  held  that  an  assignee  is  not  merely  the  representative  of  the  debtor 
but  is  also  a  trustee  for  the  creditors,  in  whom  title  is  vested  by  deed 
of  assignment,  and  that  an  unfiled  chattel  mortgage  is  void  as  against  the 
right  so  secured  by  him.  The  effect  of  the  assignment  in  question  here  is  to 
be  determined  by  the  Kansas  law,  and  it  is  the  same  upon  an  unfiled  contract 
of  conditional  sale  as  upon  an  unfiled  chattel  mortgage." 

§  1228.  Alleged  "Consignments,"  "Leases,"  "Agencies," 
"Pledges,"  "Bailments,"  Where  Really  Sales.— Transfers  amounting 
to  actual  sales  or  conditional  sales,  when  the  condition  is  void  for  want 
of  recording  or  otherwise,  but  pretended  or  claimed  to  be  consignments, 
leases,  agencies,  pledges,  bailments  or  transfers  of  other  interests;  the  prop- 
erty passes. ^^ 

58.  In  re  Gait,  9  A.  B.  R.  682,  120  Fed.  consignee    in    care    of   bankrupt    under 

443  (D.  C.  Ills.,  reversed,  on  the  facts,  circumstances  indicating  actual  sale, 

in  13  A.  B.  R.  575).  Compare,  In  re  Rowland,  6  A.  B.  R. 

In  re  Leeds  Woolen  Mills,  12  A.  B.  495,  109  Fed.  869  (D.  C.  N.  Y.) :  Con- 

R.  136,  129  Fed.  922  (D.  C.  Tenn.) ;  Con-  ditional  sale   with   right   in   the   condi- 

signor    shipping    goods    to    himself    as  tional   vendee   to   sell   in   the   ordinary 
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In  re  Levin,  11  A.  B.  R.  446,  127  Fed.  886  (D.  C.  Pa.):  "It  is  undoubtedly 
true  that  the  form  of  the  transaction  is  of  little  consequence  if  the  real  purpose 
behind  it  is  to  cover  up  the  vendee's  interest  in  goods  that  have  come  into  his 
possession,  and  thus  to  enable  the  vendor  to  get  an  advantage  over  other 
creditors  to  which  he  is  not  in  truth  entitled.  As  was  said  by  the  Supreme 
Court  of  Pennsylvania  in  Thompson  v.  Paret,  94  Pa.  375 — and  this  statement 
was  approved  in  Peek  v.  Heim,  127  Pa.  560 — 'whatever  the  form  of  the  agree- 
ment, if  its  purpose  was  to  cover  up  a  sale  and  preserve  a  lien  in  the  vendors 
for  the  price  of  the  goods,  it  was  void  as  respects  creditors,  whether  the  credit 
were  given  before  or  after  the  delivery  of  the  goods.  A  consignment  for  such 
object  was  no  better  than  any  other  device.'  " 

In  re  Poore,  15  A.  B.  R.  176,  139  Fed.  862  (D.  C.  Pa.):  "By  express  agree- 
ment, the  safe  is  to  become  the  property  of  the  bankrupt  upon  payment  of  the 
price  named,  and  this  is  practically  all  there  is  to  it,  which  makes  it  nothing 
more  or  less  than  a  sale.  And  neither  the  calling  of  the  payments  rent,  nor 
the  provision  that  title  shall  not  pass,  nor  the  other  conditions  by  which  the 
transaction  is  supposed  to  be  hedged  about,  are  able  to  make  it  anything  else. 


course  of  trade  vests  absolute  title  in 
the  vendee. 

In  re  Dunn  Hardware  Co.,  13  A.  B. 
R.  147,  133  Fed.  719  (D.  C.  N.  Car.): 
Conditional  sales  unfiled,  but  disguised 
under  form  of  lease. 

In  re  Sheets  Ptg.  &  Mfg.  Co.,  14  A. 

B.  R.  668  (D.  C.  Ohio,  affirmed  sub 
nom.  Unitype  Co.  v.  Long,  16  A.  B.  R. 
282):  Conditional  sale  unfiled  but  dis- 
guised under  form  of  lease. 

In  re  Martin-Vernon  Music  Co.,  13 
A.  B.  R.  376,  132  Fed.  983  (D.  C.  Mo., 
reversed  sub  nom.  In  re  Smith  & 
Nixon  Piano   Co.,   17  A.   B.   R.   636,   C. 

C.  A.  Mo.). 

In  re  Rabenau,  9  A.  B.  R.  180,  118 
Fed.  471  (D.  C.  Mo.)  :  Conditional  sale 
disguised  as  bailments.  Distinguished 
In  re  Flanders,  14  A.  B.  R.  27,  134 
Fed.   560   (C.   C.  A.   Ills.). 

Bradley,  Alderson  &  Co.  v.  McAfee, 
17  A.  B.  R.  495  (D.  C.  Mo.):  Condi- 
tional sale  (void  for  lack  of  record)  and 
not  agency. 

In. re  Rasmussen,  13  A.  B.  R.  463,  136 
Fed.  704  (D.  C.  Ore.):  Personal  prop- 
erty delivered  to  the  bankrupt  for  sale 
under  contracts  reserving  title  and  con- 
taining various  provisions  relating  to 
ownership  and  possession,  which  are 
mere  contrivances  to  secure  the  pur- 
chase price:  the  transaction  is  not  a 
conditional  sale  but  a  fraud  on  credit- 
ors and  title  vests  in  the  trustee. 

In  re  Garcewich,  8  A.  B.  R.  149,  115 
Fed.  87  (D.  C.  N.  Y.) :  Pretended  con- 
ditional sale  but  in  reality  a  contriv- 
ance to  deceive  creditors. 

In  re  Carpenter,  11  A.  B.  R.  147,  125 
Fed.  831  (D.  C.  N.  Y.):  Pretended 
agency. 


In  re  Butterwick,  12  A.  B.  R.  536,  131 
Fed.  371  (D.  C.  Penn.) :  Pretended 
conditional   sale. 

In  re  Miller  &  Brown,  14  A.  B.  R. 
439,  185  Fed.  868  (D.  C.  Penn.) :  A  pre- 
tended consignment  or  sale  on  ap- 
proval. 

In  re  Burt,  19  A.  B.  R.  123,  155  Fed. 
267  (D.  C.  Pa.):  Conditional  sale  dis- 
guised as  bailment. 

In  re  Penny  &  Anderson,  23  A.  B. 
R.  115,  176  Fed.  141  (D.  C.  N.  Y.) : 
Sale  disguised  as  a  lease. 

Ludvigh,   trustee   v.   Woolen    Co.,   23 

A.  B.  R.  314,  176  Fed.  145  (D.  C.  N. 
Y.) :  Consignment  held  to  be  a  sale. 
So-called  consignee  a  corporation 
created  for  purpose  of  giving  apparent 
bona   fides    to    fictitious    consignment. 

In  re  Agnew,  23  A.  B.  R.  360  (D.  C. 
Miss.):  Pretended  conditional  sale  but 
no  accounting  made,  though  recording 
not  required  by  State  law. 

In  re  Priegle  Paint  Co.,  33  A.  B.  R. 
385,  175  Fed.  586  (D.  C.  Ala.):  Pre- 
tended conditional  sale  but  an  absolute 
sale  in  fact,  with  no  right  in  the  seller 
to  the  proceeds  nor  to  an  accounting, 
but  only  to  rest  on  buyer's  general 
credit. 

Pontiac  Buggy  Co.  v.  Skinner,  30  A. 

B.  R.  206,  158  Fed.  858  (D.  C.  N.  Y.) : 
Pretended  conditional  sale,  or  pre- 
tended agency  in  vendee  to  hold  pro- 
ceeds as  collateral  security. 

In  re  Arkonia  Fabric  Mfg.  Co.,  18 
A.  B.  R.  467,  151  Fed.  914  (D.  C.  Pa.): 
Pretended  "lease." 

In  re  Landsberger,  24  A.  B.  R.  107, 
177   Fed.   443   (D.   C.   Ga.). 

Parlett  v.  Blake,  26  A.  B.  R.  25,  188 
Fed.  200  (C.  C.  A.  Mo.),  claimed  to  be 
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There  is  no  occasion  to  be  astute  in  upholding  such  instruments,  which  in 
nearly  every  case  are  intended  to  get  around  the  law,  and,  for  the  mere  purpose 
of  securing  the  payment  of  the  price,  make  that  out  a  bailment  which  in  the 
real  negotiations  between  the  parties  was  understood  and  intended  to  be  a  sale." 
Also  see  same  case,  15  A.  B.  R.  407. 

Troy  Wagon  Wks.  v.  Vastbinder,  13  A.  B.  R.  353,  130  Fed.  232  (D.  C.  Penna.) : 
"The  transfer  is  sought  to  be  justified  on  the  ground  that  the  existing  relation 
between  the  parties  was  one  of  agency  only,  the  respondent  merely  taking  the 
goods  to  sell  on  account,  and  turning  over  the  proceeds  after  deducting  his 
commission.  Written  orders  on  Childs  &  Co.  are  produced  to  verify  this, 
signed  by  the  respondent,  in  which  he  declares  that  he  so  receives  and  holds 
them;  but  this  is  materially  qualified  by  the  other  evidence,  and  the  court  will 
go  behind  mere  forms  to  get  at  the  real  transaction.  Indeed,  the  orders  them- 
selves— aside  from  the  fine  print  at  the  bottom — bear  on  their  face  the  proof 
that  they  represent  actual  purchases,  and  not  consignments.  The  goods  are 
disposed  of  to  the  respondent  for  a  specific  price,  and  on  definite  terms  of 
credit,  with  provision  on  most  of  them  for  a  discount  if  paid  within  a  certain 
time.  And  while  it  may  be  true,  as  stated  by  the  respondent,  that  he  was  only 
required  to  pay  for  each  lot  as  fast  as  he  disposed  of  it,  accounting  to  Childs 
&  Co.  for  whatever  he  received  in  the  way  of  notes  or  other  securities,  yet  in 
making  sales  he  did  so  in  his  own  name,  and  was  held  directly  responsible,  the 
securities  obtained  being  taken  to  himself  personally,  and  guaranteed  by  him 
when  they  were  turned  over.  His  obligations  to  Childs  &  Co.  were  plainly 
regarded  as  a  debt,  and  he  so  speaks  of  them  in  his  testimony.  There  are  too 
many  indicia  in  this  of  an  ordinary  purchase,  to  warrant  the  conclusion  that 
anything  else  was  in  fact  intended." 

In  re  Tice,  15  A.  B.  R.  97,  139  Fed.  53  (D.  C.  Pa.)  :  "In  Pennsylvania,  where 
goods  were  delivered  by  claimant  to  a  bankrupt,  under  an  agreement  'to  pay 
rent  for  the  use  of  the  same,'  in  certain  installments,  covering  specified  periods, 
and  upon  making  further  specified  payment,  not  de  iignated  as  rent,  a  bill  of 
sale  to  be  given,  the  claimant  'to  have  the  privilege  of  taking'  the  goods  'if 
the  rent  is  not  paid,'  the  transaction  is  a  conditional  sale  and  not  a  bailment, 
and  subjects  the  property  to  the   claims  of  the  creditors  of  the  bankrupt. 

"The  general  rule  in  Pennsylvania  is  that  the  delivery  of  goods,  with  a  pro- 
vision that  the  title  shall  not  pass  until  the  purchase  price  has  been  paid,  is 
void  as  to  creditors  of  the  party  to  whom  they  are  delivered,  and  the  essential 
character  of  the  transaction  is  regarded  rather  than  the  particular  form  assumed." 
In  re  Wood,  15  A.  B.  R.  411,  140  Fed.  964  (D.  C.  Pa.):  Sale  and  not  bailment: 
"The  goods  were  billed  to  the  bankrupt  as  though  it  was  a  sale,  and  while  this 
is  not  conclusive  it  is  of  more  or  less  persuasive  force." 

Thus,  transactions  that  amount  to  conditional  sales  or  chattel  mortgages 
are  frequently  claimed  to  be  pledges  where  the  condition  of  the  sale  is  ren- 

an  agency  bailment  but  held  to  be  sale  710,  188  Fed.  763  (D.  C.  Conn.);  In  re 

because  of  agreement  to  "buy  and  pay  Hartdagen,  36  A.   B.   R.   533,   189   Fed. 

for"  goods  left  at  end  of  year's  agency.  546   (D.  C.  Pa.) ;  In  re  Groezinger,  38 

In   re   Norfon,   24  A.   B.   R.   794,   181  A.  B.  R.  733,  199  Fed.  935  (D.  C.  Pa.) ; 

Fed.     901    (D.     C.     Pa.),    a     pretended  Ommen  v.  Talcott,  26  A.  B.  R.  689,  188 

"lease."  Fed.  401  (C.  C.  A.  N.  Y.) ;  In  re  Hin- 

In   re   Nelscm,   27  A.   B.   R.   272,   191  son  Bros.,  36  A.  B.  R.  754,  —  Fed.  — 

Fed.  333  (D.  C.  S.  D.);  In  re  Schoen-  (D.    C.    Ga.);   In   re   Franklin   Lumber 

field,  27  A.  B.  R.  64,  190  Fed.  53  (D.  C.  Co.,  36  A.   B.   R.  37,   187   Fed.  281   (D. 

W.  Va.);  In  re  Fitzgerald,  26  A.  B.  R.  C.  Pa.). 
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dered  nugatory  by  failure  to  record  the  contract,  or  the  chattel  mortgage 
is  void  for  want  of  record.'* 

Of  such  class  of  subterfuges  are  attempted  "warehousings"  by  insolvent 
debtors  of  their  own  property  on  their  own  premises,  pretending  the  trans- 
action to  be  pledges  or  bailments,  but  retaining  control  and  substantial  pos- 
session all  the  time.*** 

Instance,  In  re  Rodgers,  11  A.  B.  R.  79,  125  Fed.  169  (C.  C.  A.  Ills.):  "We 
are  thus  brought  to  the  consideration  of  the  real  character  and  purpose  of  the 
transaction  between  the  bankrupt  and  the  storage  company.  We  are  to  ascer- 
tain the  real  intention  of  the  contracting  parties  from  the  whole  agreement  read 
in  the  light  of  the  surrounding  circumstances.  The  bankrupt  was  largely  en- 
gaged in  purchasing  seed  upon  credit,  storing  the  property  purchased  in  his 
warehouse.  He  occupied  the  premises  as  a  place  of  business,  maintaining  an 
office  there,  with  clerks  to  assist  in  the  management  of  the  business,  and  with 
porters  to  handle  the  seed.  The  premises  were  subject  to  a  rental  of  $250  a 
month.  He  arranged  with  the  storage  company,  which  had  no  warehouse  of 
its  own,  that  it  would  issue  warehouse  warrants  or  receipts  to  the  bankrupt  for 
property  upon  the  bankrupt's  premises  for  a  certain  small  charge  per  month 
upon  the  value  of  the  property  covered  by  the  receipts.  He  executed  a  lease 
of  the  premises  to  the  storage  company,  to  continue  so  long  as  the  bankrupt  should 
desire,  and  so  long  as  property  remained  therein  for  which  warrants  or  receipts 
had  been  issued;  and  this  without  any  payment  of  rent  by  the  storage  company, 
the  rental  in  fact  being  paid  by  the  bankrupt.  The  storage  company  neither  re- 
quired, nor  was  it  given  any  key  to  the  premises.  The  bankrupt  remained  in  pos- 
session of  the  premises  as  before  the  agreement,  continuing  to  transact  his  busi- 
ness there  as  he  had  formerly  done.  There  were  certain  signs  placed  upon  the 
different  floors  of  the  building,  indicating  that  the  storage  company  controlled  the 
premises.  These  were  small  and  obscure  signs,  not  likely  to  attract  attention,  and 
most  of  them  hidden  behind  the  piles  of  bags  of  seed.  No  sign  was  displayed 
upon  the  exterior  of  the  building  indicating  any  proprietorship  of  the  storage 
company,  or  giving  notice  to  the  world  that  any  other  than  the  bankrupt  had 
possession  and  control.  There  was  no  open,  notorious  manifestation  of  a  change 
of  possession,  none  was  intended  and  there  was  none  in  fact.  Upon  each  pile  of 
bags  of  seed  for  which  the  warehouse  receipts  or  warrants  were  issued  there  was 
placed  a  small  tag,  which  might  be  discovered  upon  careful  search.  The  bank- 
rupt substantially  treated  this  property  as  his  own,  at  times  going  through  the 
forms  prescribed  by  the  storage  company,  and,  whenever  he  found  it  necessary, 
ignoring  them.  We  do  not  find  that  the  storage  company  had  knowledge  of 
this  action  of  the  bankrupt,  but  it  certainly  knew  that  it  was  possible  under  the 

59.  In  re  Rodgers,  11  A.  B.  R.  79,  and  1258.]  Fourth  St.  Nat'l  Bank  v. 
125  Fed.  169  (C.  C.  A.  Ills.).  Millbourne  Mills  Co.,  22  A.  B.  R.  442, 

60.  Compare,  to  same  effect,  ante,  §  172  Fed.  177  (C.  C.  A.  Pa.,  affirming 
1146.  Warehousing  Co.  v.  Hand,  16  A.  In  re  Milbourne  Mills  Co.,  20  A.  B.  R. 
B.  R.  49  (C.  C.  A.  Wis.);  Warehous-  747,  162  Fed.  988),  quoted  at  §  1146; 
ing  Co.  V.  Hand,  19  A.  B.  R.  291,  206  In  re  Nelson,  27  A.  B.  R.  275,  191  Fed. 
U.  S.  415,  quoted  at  §  1146.  [Observe  233  (D.  C.  S.  Dak.),  quoted  ante,  at  § 
that    Warehousing    Co.    v.    Hand    was  1146. 

affirmed   by   Supreme   Court,   19   A.   B.  Instance,  agency  to  sell  with  stipu- 

R.   291,   206   U.   S.   415,   and   explicated  lation     that     agent     shall     "buy     and 

further   by    Supreme    Court,    in    In    re  pay  for"  all  goods  remaining  unsold  at 

Standard  Tel.   &   Elec.   Co.    (Knapp  v.  end  of  agency  year.     Parlett  v.  Blake, 

Milw.   Tr.    Co.),   24  A.   B.    R.   761,   216  26   A.    B.    R.   25,    188    Fed.    200    (C.    C. 

U.    S.    545,    quoted    further    at    §§    1211  A.  Mo.). 
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circumstances  for  the  bankrupt  to  do  with  the  property  as  he  would,  since  it  was 
left  within  his  control.  It  is  difficult  for  us  to  look  upon  this  transaction  as  a 
warehousing  of  property.  The  storage  company  assumed  no  liability  to  the 
bankrupt,  and  assumed  only  such  responsibility  as  the  law  imposes  upon  it  with 
respect  to  those  advancing  money  upon  the  faith  of  its  warehouse  warrants  or  re- 
ceipts. The  name  of  the  company  is  in  itself,  under  the  circumstances,  a  false 
pretense.  It  did  not  store  property.  It  had  no  premises  upon  which  to  store 
property.  The  bankrupt  stored  the  property.  The  bankrupt  paid  the  rental  of 
the  premises.  It  is  true  that  an  agent  of  the  storage  company  occasionally  visited 
the  premises  and  inspected  the  property  in  a  sort  of  way,  but  exercised  no  su- 
pervision or  control  that  would  prevent  the  bankrupt  from  doing  with  it  as  his 
will  might  dictate  or  his  financial  necessities  might  require.  We  cannot  but  re- 
gard this  arrangement  as  a  subterfuge,  a  mere  device  to  enable  the  bankrupt  to 
hypothecate  the  warehouse  warrants  or  receipts,  and  so  to  raise  money  upon 
secret  liens  upon  property  in  his  possession  and  under  his   control." 

Thus,  likewise,  utafiled  conditional  sales  and  unfiled  chattel  mortgages 
are  sometimes  pretended  to  be  property  held  in  trust.*  ^ 

Again,  it  is  often  sought  to  make  an  absolute  sale  to  the  bankrupt  appear 
to  be  a  bailment,  in  order  that  the  property  may  be  reclaimed.  But  the 
property  affected  will  pass  if  the  true  nature  of  the  transaction  makes  it  a 
sale.®^ 

In  re  Heckathorn,  16  A.  B.  R.  467  (D.  C.  Pa.) :  "It  is  rather  suggestive  of  an 
attempt,  as  is  said  above,  to  have  the  benefit  of  a  sale  without  the  responsibility 
for  it,  disposing  of  the  goods  at  a  price  and  at  the  same  time  retaining  a  hold  upon 
them  and  upon  the  proceeds  derived  from  their  sale.  But  why  this  beating  behind 
the  bush  when  a  direct  course  was  open  to  them?  If  the  intention  was  that  the 
bankrupt  should  receive  and  sell  the  goods  for  an  account  of  the  petitioners, 
upon  a  commission,  it  would  have  been  easy,  in  so  many  words,  to  say  so;  and 
the  failure  to   do  it  can  but  be   regarded  as  significant." 

Chisholm  v.  Earle  Ore  Sampling  Co.,  16  A.  B.  R.  423  (C.  C.  A.  Colo.) :  "But 
whatever  doubts  arise  from  the  face  of  the  contract  are  dispelled  by  the  conduct 
of  the  parties  under  it.  It  is  a  familiar  rule  that,  where  there  is  uncertainty  as 
to  the  true  meaning  and  intent  of  the  contracting  parties,  the  construction  which 
they  themselves  have  put  upon  it  by  their  voluntary  course  of  practice,  when  no 
controversy  existed,  is  always  to  be  given  very  great,  if  not  controlling,  effect. 
*  *  *  The  parties  acted  under  the  contract  as  though  the  transactions  were 
sales  of  ore  upon  the  basis  of  the  assay  value  of  the  samples." 

In  re  Wells,  15  A.  B.  R.  419  (D.  C.  Pa.) :  "There  is  no  particular  magic  in  the 
terms  'consigned'  or  'consigned  account.'    In  a  sense  all  goods  shipped  to  another 

61.  In  re  Tweed,  12  A.  B.  R.  648  (D.  A.  B.  R.  37,  187  Fed.  281  (D.  C.  Pa.). 
C.  Iowa) :  Unfiled  conditional  sale.  Bush  v.  Export  Storage  Co.,  14  A.  B. 
In  re  Jerstman,  17  A.  B.  R.  882  (D.  C.  R.  138,  136  Fed.  918  (U.  S.  C.  C. 
N.  Y.):  Unfiled  chattel  mortgage;  Tenn.) ;  In  re  Wood,  15  A.  B.  R.  411, 
Pontiac  Buggy  Co.  v.  Skinner,  SO  A.  140  Fed.  964  (D.  C.  Penn.) :  Goods  or- 
B.  R.  306,  158  Fed.  858  (D.  C.  N.  Y.) :  dered  for  exhibition  at  a  fair,  but  billed 
Pretended  conditional  sale.  In  re  at  regular  prices  and  remaining  in 
Southern  Textile  Co.,  33  A.  B.  R.  173,  bankrupt's  unquestioned  possession  for 
174  Ftd.  533  (C.  C.  A.  N.  Y.):  Unfiled  six  months  or  more.  Instance,  goods 
chattel  mortgage,  claimed  to  be  either  actually  sold  and  paid  for,  yet  claimed 
held  in  trust  or  under  "equitable  lien."  to  be  consigned.    In  re  Landsberger,  34 

62.  In   re    Franklin    Lumber    Co.,    26  A.  B.  R.  107,  177  Fed.  443   (D.  C.  Ga.). 
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are  consigned  to  him.  The  question  is  what  was  the  inherent  character  of  the 
transaction,  which  depends  upon  the  purpose  of  it." 

In  re  Morris,  19  A.  B.  R.  422,  159  Fed.  591  (D.  C.  Pa.) :  "It  is  difficult  to  give 
a  written  instrument  a  character  which  the  transaction,  which  it  purports  to  rep- 
resent, does  not  inherently  bear.  While,  therefore,  it  is  easy  enough  to  make 
an  agreement  speak  as  a  lease  or  a  bailment,  where  that  was  what  was  actually 
in  the  mind  of  the  parties,  where  the  fact  is  that  the  one  desires  to  sell  and  the 
other  to  buy,  the  attempt  to  have  the  arrangement  masquerade  in  writing  as  some- 
thing else  is  very  likely  to  fail.  There  are  apt  terms  and  provisions  for  the  one, 
which  are  inapt  and  unadaptable  for  the  other,  and  the  result  is  a  nondescript, 
the  different  parts  of  which  defeat  each  other  and  make  manifest  the  real  purpose 
in  view.  And  this  is  often  also  betrayed  by  the  unusual  little  things  which  creep 
in,  'the  clausulae  inconsuetae  pointed  to  in  Twyne's  case,  3  Rep.  80,  as  the  sure 
badges  of  that  which  they  are  intended  to  hide.'  Taylor  v.  Taylor,  8  How.  183, 
205,  12  L.  Ed.  1040;  In  re  Baxter  (C.  C.  A.),  152  Fed.  137,  141.  As  experience 
teaches,  such  instruments  are  prompted  by  the  desire  on  the  part  of  the  owner  of 
the  goods  to  have  the  benefit  of  a  sale  while  t scaping  its  responsibili- 
ties, retaining  a  hold  on  them  so  as  to  be  secure  of  the  price,  without  subject- 
ing them  to  claims  of  creditors  by  reason  of  having  parted  with  the  possession, 
although  giving  credit  to  the  one  obtaining  them,  in  their  eyes,  as  the  apparent 
owner  thereby.  This  is  not  the  policy  of  the  law,  and  there  is  no  occasion  for  the 
courts  to  be  astute  in  helping  to  get  around  it.  On  the  contrary,  the  result  can- 
not but  be  healthful  where  attempted  evasions  of  it  are  brought  to  naught." 

In  re  Gehris-Herbine  Co.,  36  A.  B.  R.  470,  188  Fed.  .';02  (D.  C.  Pa.) :  "Tested, 
therefore,  by  that  law,  what  is  the  true  character  of  the  contract  in  question? 
Is  it  a  bailment,  or  a  conditional  sale?  If  it  is  really  and  in  good  faith  a  bail- 
ment, it  is  valid  not  only  between  the  parties  but  against  creditors  also;  for  a 
man  does  not  lose  title  to  his  property  by  hiring  it  to  another,  although,  he  may 
have  parted  with  the  possession  and  the  other  may  have  acquired  it.  But,  if  he 
has  really  sold  it  and  has  also  parted  with  the  possession,  he  will  find  in  numer- 
ous jurisdictions — in  Pennsylvania,  for  example — that  he  cannot  enforce  against 
execution  creditors  a  condition  that  he  has  retained  the  title  until  the  price  is 
paid.     These  rules  are  too  well  known  to  need  the  support  of  citation." 

In  re  Gaglione  &  Sons,  28  A.  B.  R.  694,  200  Fed.  81  (D.  C.  Pa.) :  "In  looking 
the  whole  transaction  over,  it  discloses  a  sale  of  property  and  not  a  lease  by 
bailment.  It  is  true  that  the  writing  constitutes  a  valid  bailment  between  the 
parties,  but  they  went  beyond  its  plain  terms  and  provisions.  The  purpose  of 
the  parties  obviously  was  not  to  hire  out,  but  to  sell  the  machines.  Their  acts, 
as  well  as  their  writings,  will  be  regarded  by  the  court  in  determining  the  true 
character  of  the  transaction.  Since  the  amendment  oi  §  47a  (3)  by  the  act  of 
June  25,  1910,  the  trustee  is  placed  upon  the  footing  of  a  creditor  with  a  legal  or 
equitable  lien  and  may  take  full  advantage  of  such  rights.  He  may,  therefore, 
attack  a  contract,  in  form  of  a  bailment,  and  offer  such  evidence  as  will  throw 
light  upon  the  negotiations,  between  the  parties,  disclosing  its  true  meaning  to 
be  otherwise.     *     *     * 

"To  constitute  a  validi  bailment  the  intent  to  return  the  property  must  be  evi- 
denced by  the  agreement.  Now,  if  this  so  appears  from  the  writing,  and  it  is 
otherwise  shown  conclusively  that  it  was  not  so  intended,  a  bailment  is  not  to  be 
presumed.  In  this  case  the  intention  to  return  is  denied  by  the  act  of  the  parties, 
the  delivery  and  acceptance  of  the  notes  in  payment  of  the  purchase  price  of 
the  machinery.  Such  payment  or  security  for  payment,  if  so  to  be  regarded, 
presupposes  a  sale  and  rebuts  the  idea  of  a  lease.  If  it  had  been  the  intention  of 
the  claimant  to  continue  his  title  to  the  property,  why  did  he  require  payment 
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or  security  for  such  payment.  That  he  was  willing  to  pass  title  is  evidenced  by 
his  act  in  the  acceptance  of  the  notes  from  the  bankrupt,  in  the  exercise  of  the 
latter's  option  to  purchase  by  the  terms  of  the  writing,  postponed  to  a  future 
date,  and  having  exercised  his  option  to  purchase  by  the  consent  of  the  claimant, 
title  was  transferred." 

Thus,  it  is  often  sought  to  make  it  out  to  be  a  conditional  sale.^* 

In  re  Geo.  O.  Haasam  &  Son  (Flint  v.  Buttles),  18  A.  'B.  R.  745,  153  Fed.  932 
(D.  C.  Vt.) :  "In  the  case  at  bar,  there  was  an  attempted  lien,  absolutely  secret, 
not  even  made  known  to  the  vendee,  and  never  intended  to  be  brought  to  light 
unless  the  vendee  should  become  insolvent.  The  vendee  was  put  in  possession  of 
a  large  number  of  wagons,  of  which  he  was  apparently  the  absolute  owner.  There 
was  a  secret  attempt  on  the  part  of  the  vendor,  should  the  vendee  succeed  in  get- 
ting credit  by  having,  about  him  a  large  amount  of  unencumbered  property  and 
should  thereafter  be  unable  to  pay  debts  so  incurred,  to  make  time  notes  given 
for  said  property  'immediately  due  and  payable,'  and  the  vendee  deliver  to  the 
vendor  all- goods  remaining  unsold,  and  all  the  while  they  should  remain  in  the 
name  of  the  vendor.  I  cannot  conceive  in  what  manner  the  vendor  anticipated 
that  the  goods  could  remain  in  its  name  when  possession  was  passed  to  the  ven- 
dee and  no  record  made  of  the  transaction.  It  has  been  repeatedly  held  that  when 
personal  property  is  delivered  to  a  vendee  for  sale,  or  to  be  dealt  with  in  a  way 
inconsistent  with  the  ownership  of  the  seller,  or  so  as  to  destroy  his  lien  or  right 
of  property,  the  transaction  cannot  be  upheld  as  a  conditional  sale  and  is  fraud 
upon  the  creditors  of  the  vendee." 

But  where  the  transaction  amounts  to  a  bona  fide  consignment  to  the 
bankrupt  or  bailment  to  him,  and  is  not  a  concealed  sale,  the  trustee  does 
not  acquire  title.®* 

63.  Instance,  In  re  Cohn,  18  A.  B.  R.  In  re  Angeny,  18  A.  B.  R.  491,  151  Fed. 
786   (Ref.   Calif.).  959  (D.  C.  Pa.).     Instance  "sale  on  ap- 

64.  Smith  &  Bro.  Typewriter  Co.  v.  proval"  or  "sale  and  return."  In  re 
Alleman,  28  A.  B.  R.  699,  199  Fed.  1  Landis,  18  A.  B.  R.  483,  151  Fed.  896 
(D.  C.  Pa.);  In  re  Levin,  11  A.  B.  R.  (D.  C.  Pa.).  Instance,  genuine  con- 
446,  127  Fed.  886  (D.  C.  Penn.) ;  In  re  ditional  sale.  In  re  Max  Cohen,  20 
Smith  &  Nixon  Piano  Co.,  17  A.  B.  A.  B.  R.  796,  163  Fed.  444  (D.  C.  N. 
R.  636  (C.  C.  A.  Mo.,  reversing  In  re  Y.).  Instance  of  sales  on  approval, 
Marten-Vernon  Music  Co.,  13  A.  B.  etc.,  see  ante,  §  1145,  et  seq.  Instance, 
R.    276).  valid     conditional     sale     though     unre- 

Instance,   In  re  Rubber  Ref.  Co.,  15  corded  and  without  power  to  sell,   In 

A.  B.  R.  72  (D.  C.  Penn.):  Bailment  re  Gray,  21  A.  B.  R.  375,  170  Fed.  638 
with  option  to  purchase  or  "Sale  on  (D.  C.  Okla.).  Instance,  valid  condi- 
Approval,"   with    disapproval   signified.  tional   sale.     Reardon   v.   Rock    Island 

Shipment    of    leather;    bailment    not  Plow  Co.,  23  A.  B.  R.  26,  168  Fed.  654 

conditional  sale:     In  re  Flanders,  14  A.  (C.  C.  A.  111.).     Instance,  contract  held 

B.  R.  27,  134  Fed.  560  (C.  C.  A.  Ills.).  to  be   genuine   bailment   and  not   con- 
Subsequent     "lease"     of     machinery,  ditional    sale.      Franklin    v.    Stoughton 

originally  sold  for  cash  but  cash  not  Wagon  Co.,  22  A.  B.  R.  63,  168  Fed. 
paid.  Canning  Machinery  Co.  v.  Fuller,  857  (C.  C.  A.  Okla.).  Instance,  Wal- 
20  A.  B.  R.  157,  158  Fed.  588  (C.  C.  A.  ther  v.  Williams  Mercantile  Co.,  32  A. 
Ala.).  Subsequent  lease  of  property  B.  R.  338,  169  Fed.  270  (C.  C.  A. 
originally  transferred  to  the  bankrupt  Mich.),  wherein  the  bailment  was  of 
to  enable  him  to  acquire  credit  where  an  entire  stock  of  merchandise,  fix- 
credit  not  obtained  thereby.  Nylin  v.  tures  and  business  to  be  operated  by 
Am.  Trust  &  Sav.  Bank,  31  A.  B.  R.  the  bailees  on  condition  that  they  keep 
535,  166  Fed.  276  (C.  C.  A.  111.).  In-  the  store  replenished  and  pay  the  bail- 
stance,  bailment,   not   conditional   sale.  ors  certain  commissions,  the  bailors  to 

3   R   B— 10 
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Plow  (Deere)  Co.  v.  McDavid,  14  A.  B.  R.  664,  137  Fed.  802  (C.  C.  A.  Mo.): 
"We  think  it  was  an  agency  contract.  It  is  not  a  contract  in  which  the  consignee 
can  sell  at  any  price,  or  on  any  terms  he  may  choose,  but,  as  we  understand  it, 
it  is  a  contract  or  consignment  of  goods  to  be  sold  on  commission  by  the  con- 
signee, as  agent  for  the  consignor,  for  cash.  The  plow  company  had  the  right, 
under  the  contract,  to  require  the  goods  returned,  and  in  this  it  lacks  one  of  the 
necessary  elements  of  a  contract  of  sale,  namely,  to  pay  money,  or  its  equiva- 
'lent,  for  the  goods  delivered,  with  no  obligation  to  return." 

In  re  Gait,  13  A.  B.  R.  575  (C.  C.  A.  Ills.,  reversing  9  A.  B.  R.  682) :  "Apply- 
ing to  this  contract  the  test  stated,  it  is  clear  that  here  was  a  bailment  and  not 
a  conditional  sale.  It  was  not  contemplated  that  Gait  should  ever  own  these 
wagons.  He  was  to  sell  them  to  others  for  the  company,  his  commissions  to 
be  the  amount  which  he  might  receive  over  the  prices  stated  in  the  contract. 
The  proceeds,  whether  in  cash  or  in  notes  of  the  purchaser,  were  to  be  immedi- 
ately returned  to  the  company,  the  notes  being  guaranteed  by  Gait.  This  was 
a  del  credere  commission  and  not  a  sale.  The  company  could  compel  a  return 
of  the  goods  not  sold.  Gait  had  not  the  option  to  pay  for  them  in  money. 
Even  with  respect  to  the  goods  unsold  within  the  twelve  months,  the  option 
for  their  leturn  or  payment  was  with  the  company  and  not  with  Gait;  and 
nowhere  in  the  agreement  does  the  latter  covenant  to  pay  for  these  goods  as 
in  the  case  of  a  sale.'' 

In  re  Columbus  Buggy  Co.,  16  A.  B.  R.  759,  143  Fed.  849  (C.  C.  A.  Okla.): 
"A  contract  between  a  furnisher  of  goods  and  the  receiver  that  the  latter  may  sell 
them  at  such  prices  as  he  chooses,  that  he  will  account  and  pay  for  the  goods 
sold  at  agreed  prices,  that  he  will  bear  the  expenses  of  insurance,  freight,  storage 
and  handling  and  that  he  will  hold  the  merchandise  unsold  subject  to  the  order 
of  the  furnisher,  disclose  an  agreement  of  bailment  for  sale,  and  does  not  evi- 
dence a  conditional  sale.  Such  a  contract  is  not  affected  by  a  statute  which  ren- 
ders unrecorded  contracts  for  conditional  sales  voidable  by  creditors  and  pur- 
chasers. 

"An  agreed  price,  a  vendor,  a  vendee,  an  agreement  of  the  vendor  to  sell  and 
of  the  vendee  to  buy  for  and  pay  the  agreed  price  are  essential  attributes  of  a 
contract  of  sale.  The  power  to  require  the  restoration  of  the  subject  of  the  agree- 
ment is  an  indispensable  incident  of  a  contract  of  bailment. 

"The  fact  that  a  contract  provides  that  the  receiver  of  goods  is  to  account  for 
those  sold  at  fixed  prices  and  to  retain  the  difference  for  insurance,  storage, 
commission  and  expenses  does  not  make  the  contract  an  agreement  of  sale." 

Thus,  where  a  contract  to  furnish  certain  articles  provided  that  until 
sold  or  paid  for  in  cash  they  should  remain  the  property  of  the  seller,  and, 
Vi^hen  sold,  all  proceeds  of  sale  including  notes,  accounts,  etc.,  should  be 
kept  separate  as  a  trust  fund  and  be  turned  over  to  the  seller  or  be  held  as 
collateral  security,  the  court  held  the  seller's  rights  were  unimpaired  by  the 

give  the   bailees   a  certain   amount   on  re   Bailey,   23   A.   B.   R.   876,   176   Fed. 

repossession   for   any   excess   of  value.  628,  176  Fed.  990   (D.  C.   Ga.). 
Bailment,  not  a  transfer.     (Walter  A.)  In  re  Reynolds,  29  A.  B.  R.  145,  203 

Wood    Co.    V.    Vanstory,    22   A.    B.    R.  Fed.    162     (D.    C.    Ky.),    wherein    the 

740,  171  Fed.  375  (C.  C.  A.  N.  Car.).  court  held  that  an  agency  contract,  is 

Subsequent  giving  of  notes  by  con-  not  made  a  sale  contract  as  to  goods 

signee    held    not    to    convert    consign-  not   sold,  because   on  the   first   day  of 

ment    into    absolute    sale,    where,    not-  each  month  it  became  a  sale  contract 

withstanding,    the    consignee    was    re-  as  to  the  proceeds  of  the  goods   sold 

quired  to  account  for  goods  sold.     In  during  the   preceding  month   on   time. 
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bankruptcy  and  that  he  had  a  right  to  all  such  notes,  accounts,  etc.,  in  such 
fund.*  5 

If  the  seller  retains  full  control  of  the  disposition  of  the  goods  and 
may  direct  the  goods  to  be  returned  to  the  seller  or  to  be  shipped  else- 
where as  desired,  the  transactions  is  deprived  of  one  of  the  essential  ele- 
ments of  a  sale. 

Franklin  v.  Stoughton  Wagon  Co.,  23  A.  B.  R.  63,  168  Fed.  857  (C.  C.  A. 
Okla.) :  "Under  these  provisions  we  think  the  wagon  company  retained  full 
control  of  the  disposition  to  be  made  of  the  wagons,  in  that  it  could  direct 
the  goods  returned  to  the  house  or  shipped  elsewhere  as  desired,  and  in  this 
it  lacks  one  of  the  necessary  elements  of  a  contract  of  sale,  namely,  to  pay 
money  or  its  equivalent  for  the  goods  delivered  with  no  obligation  to  return." 

A  bailment  is  not  a  transfer,  not  even  under  the  broad  definition  of  Bankr. 
Act,  §  (25),  that  "transfer  shall  include  the  sale  and  every  other  and  dif- 
ferent mode  of  disposing  of  or  parting  with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift 
or  security. "®«  The  rule  of  "noscitur  a  sociis"  would  seem  to  make  plain 
that  a  bailment  was  not  of  a  like  class  with  those  expressly  enumerated. 

An  executory  contract  of  sale  may  be  converted  by  verbal  agree- 
ment made  before  delivery  of  the  goods,  later  reduced  to  writing,  into  a 
bailment  with  alternative  of  future  conversion  into  a  sale.*'' 

But  it  has  been  held  that  an  attempted  conversion  of  an  unrecorded  ex- 
•  ecuted  conditional  sale  into  a  bailment  by  subsequent  agreement  will  be 
ineffective.*^ 

In  re  Poore,  15  A.  B.  R.  407,  139  Fed.  863  (D.  C.  Pa.):  "No  doubt,  while 
the  matter  was  still  executory,  the  conditions  on  which  it  was  held  could  be 
readjusted.  Goss  Ptg.  Co.  v.  Jordan,  171  Pa.  474;  Stiles  v.  Seaton,  200  Pa.  114; 
In  re  Naylor  Mfg.  Co.,  14  A.  B.  R.  284.  But  not  to  the  detriment  of  those 
creditors  who  either  were  such  at  the  time  the  machinery  was  obtained  or  had 
become  so  since  then,  as  to  whom  it  had  passed  beyond  the  executory  stage." 

And  the  State  law  controls  as  to  the  real  character  of  the  transaction.*^ 

Bryant  v.  Swofford  Bros.  Co.,  22  A.  B.  R.  Ill,  214  U.  S.  279:  "*  *  *  in 
bankruptcy,  the  construction  and  validity  of  such  a  contract  must  be  determined 

65.  In  re  McGehee,  21  A.  B.  R.  656,  In  re  Miller  &  Brown,  14  A.  B.  R. 
166  Fed.  938  (D.  C.  Ga.);  to  similar  443,  135  Fed,  868  (D".  C.  Penn.).  Sale 
effect,  Wood  Co.  v.  Eubanks,  32  A.  on  approval;  goods  being  disapproved 
B.  R.  307,  169  Fed.  929  (C.  C.  A.  N.  and  set  aside  for  return  before  levy. 
C);  Corbitt  Buggy  Co.  v.  Ricaud,  32  In  re  Rubber  Ref.  Co.,  15  A.  B.  R.  73 
A.    B.   R.   316,   169   Fed.   935    (C.   C.   A.  (D.    C.   Penn.). 

N.  C).  68.    Effect  of   subsequent   acceptance 

66.  (Walter  A.)  Wood  v.  Vanstory,  of  notes,  In  re  Gray,  21  A.  B.  R.  375 
32  A.    B.   R.   740,   171   Fed.   375    (C.    C.       (D.  C.   Okla.). 

A.   N.   Car.).  69.    In  re  Burke,  33  A.  B.  R.  69,  168 

67.  In  re  Naylor  Mfg.  Co.,  14  A.  B.       Fed.  994  (D.  C.  Ga.). 
R.    384,    135    Fed.    206    (D.    C.    Penn.); 
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by  the  local  laws  of  the  States.  *  *  *  That  such  a  contract  is  a  conditional 
sale  and  is  valid  without  record  is  the  law  of  Arkansas." 

In  re  Morris,  19  A.  B.  R.  422,  159  Fed.  591  (D.  C.  Pa.) :  "The  question  is  one 
of  local  law  in  which  the  decisions  of  the  State  court  control." 

First  Nat.  Bank  v.  Guarantee  Title  &  Trust  Co.,  24  A.  B.  R.  330,  178  Fed.  187 
(C.  C.  A.  Pa.) :  "Whether  a  conditional  contract  of  sale,  chattel  mortgage  or 
pledge  of  personal  property  is  valid  against  the  general  creditors  of  the  vendor, 
mortgagor  or  pledgor  or  his  trustee  in  bankruptcy  is  to  be  determined  by  the 
local  laws  of  the  State  in  which  the  transaction  is  had." 

It  has  been  held  that  the  subsequent  giving  of  notes  by  the  bankrupt 
would  not  operate  to  change  his  agency  under  a  consignment  contract  nor 
to  alter  the  relation  of  bailee  and  bailor,  into  an  absolute  sale,  where  all 
the  evidence  shows  that  the  intention  among  the  parties  was  not  to  make 
such  change  in  the  relations,  and  where  the  consignee  was  required  to  accoum 
fully  for  the  goods  actually  sold  notwithstanding  the  notes,  the  trustee 
standing  simply  in  the  bankrupt's  shoes  in  this  regard.'^'' 

Of  course,  where  such  consignment  contracts  or  conditional  sales  .fire 
held  to  be  void  by  State  law  as  a  fraud  upon  creditors,  such  a  reaffirmance 
of  the  continuance  of  the  relation  between  the  parties  would  not  prevail 
as  against  the  trustee,  even  before  the  Amendment  of  1910,  for  in  cases 
of  fraud  the  trustee  never  has  stood  "in  the  bankrupt's  shoes." '•^ 

Trustee  Now  "Armed  with  Process"  by  Amendment  of  1910. — 

Wherever  State  law,  in  relation  to  transactions  of  the  sort  herein  men- 
tionedj  would  give  different  rights  or  a  different  construction  of  the  facts 
to  a  levying  creditor  from  what  it  would  give  to  a  mere  general  creditor, 
the  trustee  will  have  such  different  rights  or  construction. 

Thus,  as  to  a  conditional  sale  to  which  an  attempt  has  been  made  to  give 
the  character  of  a  bailment. 

In  re  Franklin  Lumber  Co.,  26  A.  B.  R.  37,  187  Fed.  281  (D.  C.  Pa.):  "In 
reality  it  has  always  been  a  contract  of  conditional  sale  although  it  may  be  true 
that  the  bankrupt  himself  would  not  have  been  permitted  to  prove  its  true 
character.  Neither  could  the  trustee  have  proved  its  true  character  until  the  Act 
of  June  25,  1910,  was  passed,  but  since  that  date  he  has  been  put  upon  the 
footing  of  a  creditor  with  a  legal  or  equitable  lien,  and  may  take  full  advantage 
of  such  rights.  Whenever  therefore  such  a  creditor  may  attack  a  contract,  in 
form  a  bailment,  on  the  ground  that  it  is  really  a  conditional  sale,  and  may 
support  the  attack  by  competent  and  relevant  evidence  that  throws  light  on 
the  true  meaning  of  the  contract — the  trustee  has  the  same  right.  The  mere 
form  of  the  agreement  does  not  bind  him,  as  it  might  bind  the  bankrupt.''  This 
case   further   quoted   in   §   1270. 

And  where,  under  the  local  law,  the  transaction  is  void  as  to  lien  creditors, 
it  is  also  void  as  to  the  trustee,  so  far  as  property  in  the  custody  of  the 
bankruptcy  court  is  concerned,  by  virtue  of  the  Amendment  of   1910 ;  '^^ 

70.  In  re  Bailey,  23  A.  B.  R.  876,  176  72.  In  re  Appel  Suit  &  Cloak  Co., 
Fed.  628,   176  Fed.  990   (D.   C.   S.   C).            28    A.    B.   R.    818,    198   Fed.    322    (D.    C. 

71.  See  ante,  §  1209.  Colo.). 
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and  the  trustee  may  now,  by  virtue  of  the  amendment,  attack  these  trans- 
actions as  effectively  as  if  he  were  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings^^ 

§  1228^.  Disguised  Conditional  Sales  Invalid  for  Lack  of  Record 
Even  Though  No  Creditor  "Armed  with  Process"  Exists.— Before 
the  Amendment  of  1910,  it  was  held  that  even  if  the  transaction  did  not 
amount  to  a  pledge,  consignment,  bailment,  trusteeship,  etc.,  but  was  in 
efifect  a  conditional  sale,  unrecorded,  and  not  an  absolute  sale,  the  trustee 
would  not  get  title  in  most  states,  unless  some  creditor  "armed  with  proc- 
ess" existed ;  ''*  although  in  some  states  they  were  considered  to  be  fraudu- 
lent, in  which  event  the  trustee  was  held  not  to  be  "standing  in  the  shoes 
of  the  bankrupt;"  but  by  the  Amendment  of  1910  to  Bankruptcy  Act,  § 
47a  (2),  the  trustee  is  given,  in  effect,  the  rights  of  a  creditor  "armed  with 
process."'^* 

Of  course,  if  by  State  law  an  unfiled  conditional  sales  contract  is  not 
void  as  against  levying  creditors,  it  would  not  be  void  as  against  the  trustee 
even  under  the  Amendment  of  1910.''* 

§  1229.  Liens  Void  as  to  Creditors  for  Want  of  Record,  Void  as 
to  Trustee.^ — Claims,  which,  for  want  of  record,  would  not  have  been 
valid  Hens  as  against  the  claims  of  any  creditor  of  the  bankrupt,  are  not 
liens  against  his  estate.'''^ 

§  1230.  Unrecorded  or  Unfiled  Chattel  Mortgages  Void.— An  unr 

recorded  or  unfiled  chattel  mortgage  is  void  as  against  the  trustee  in  states 
where  recording  or  filing  is  required  to  preserve  the  lien  against  creditors.'^ » 

73.  In  re  Gaglione  &  Son,  28  A.  B.  325,  150  Fed.  342  (D  C  Me  )  ■  In  re 
R.   694,   200   Fed.   81    (D.    C.   Pa.).  Burlage    Bros.,    22    A.    b'.    R     410     169 

74.  In  re  Fabian,  18  A.  B.  R.  488,  Fed.  1006  (D.  C.  Iowa);  "Of  course 
151  Fed.  949  (D.  C.  Pa.).  the  record  of  the  instrument  after  the 

75.  See  ante,  §§  1141,  1241,  1243.  See  bankruptcy  could  avail  nothing."  See 
also,  In  re  Hartdagen,  26  A.  B.  R.  532,  further,  §  1270,  et  seq.,  as  to  the  effect 
189   Fed.   546   (D.   C.   Pa.),  quoted  at  §  of  the  Amendment  of  1910. 

1342;    In   re    Franklin    Lumber   Co.,    S6  78.   In   re   Nuckols,   29   A    B     R    867 

A.  B.  R.  37,  187  Fed.  281   (D.  C.  Pa.).  201  Fed.  437  (D.  C.  Tenn.);  In  re  Jules 

76.  Hewitt  v.  Berlin  Machine  Wks.,  &  Frederic  Co.,  27  A  B  R  136  193 
11  A.  B.  R.  709,  194  U.  S.  296,  quoted  Fed.  533  (D.  C.  Mass.);  In  re  Porse, 
at  §  1141;  Bryant  v.  Swofford  Bros.,  25  A.  B.  R.  134,  183  Fed  313  (D  c' 
22  A.  B.  R.  Ill,  314  U.  S.  379,  quoted  N.  Y.) ;  Title  Guar.  &  Surety  Co.  v. 
at   §   1141.  Witmire,    38    A.    B.    R.    235,    195    Fed. 

77.  Bankr.  Act,  §  67  (a);  obiter,  In  41  (C.  C.  A.  Mich.),  decided  under  the 
re  Runk,  7  A.   B.  R.  31,  111   Fed.   154  law  of  Minnesota. 

(D.  C.  Ind.);  also,  see  post,  §'  1507.  As  to  chattel  mortgages  void  for 
In  re  Buchner,  29  A.  B.  R.  179,  303  other  faults  than  nonrecord,  see  In  re 
Fed.  979  (D.  C.  111.);  In  re  Southern  Hammond,  26  A.  B.  R.  336,  188  Fed 
Textile  Co.,  33  A.  B.  R.  172,  174  Fed.  1020  (D.  C.  Ohio),  quoted  at  §  1270. 
523  (C.  C.  A.  N.  Y.);  obiter.  Crucible  The  same  ruling  has  been  made  as 
Steel  Co.  V.  Holt,  23  A.  B.  R.  302,  174  to  a  bill  of  sale  held  as  security.  Mar- 
Fed.  127  (C.  C.  A.  Ky.);  In  re  McDon-  den  v.  Phillips,  4  A.  B.  R.  566  (D  C 
aid,  23  A.  B.  R.  51,  173  Fed.  99  (D.  C.  Mass.).  Also,  see  §§  1309,  1357,  1370. 
Mass.).  Recording  Part  of  Instrument. — 
Recording  after  Bankruptcy. — In-  Failure  to  record  entire  contract  pre- 
stances,  Hanson  v.  Blake,  19  A.  B.  R.  vents  record  of  part  from  operating  as 
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It  has  been  held  that  the  recording  of  mortgages  of  chattels  real  is  to  be 
governed  by  the  recording  laws  relating  to  mortgages  and  conveyances  of 
real  property,  and  not  those  relating  to  the  recording  of  chattel  mortgagesJ^ 
Thus,  an  unrecorded  chattel  mortgage  upon  a  vessel  derrick  hoister  has 
been  held  void.®" 

§  1231.  Unfiled  Chattel  Mortgages  Not  Void  Where  Filing  or 
Recording  Not  Required. — And  unfiled  chattel  mortgages  are  not  void 
where  filing  or  recording  is  not  required  by  the  State  law  in  order  to  make 
them  valid  as  against  levying  creditors. ^^ 

In  re  Josephson,  8  A.  B.  R.  423,  116  Fed.  404  (D.  C.  Ga.) :  "The  decision  of 
the  highest  court  of  a  State  that  recording  is  not  essential  to  the  validity  of  a 
chattel  mortgage  executed  therein  when  the  state  law  does  not  so  require, 
must  be  followed  by  the  bankruptcy  court." 

So,  where  a  chattel  mortgage  was  made  in  a  state  wherein  recording  was 
required  and  effected,  it  does  not  become  invalid  because  the  mortgaged 
property  has  been  removed  to  a  state  wherein  recording  is  not  required, 
and  cannot  be  made.*^ 

§  1232.  Meaning  of  "Required." — And  the  term  "required,"  as  thus 
used  in  recording  statutes,  means  not  that  recording  is  compulsory  nor 
that  it  is  essential  to  validity  between  the  immediate  parties,  but  merely 
that  recording  is  essential  to  validity  as  to  creditors.®^ 

First  Nat'l  Bk.  v.  Connett,  15  A.  B.  R.  662,  142  Fed.  33  (C.  C.  A.  Mo.): 
"Within  the  meaning  of  amended  §  60a  of  the  Bankruptcy  Act,  the  Missouri 
law  (Rev.  St.  1899,  §  3404)  required  the  recording  of  chattel  mortgages.  To  be 
sure  an  unrecorded  mortgage  is  not  pronounced  void  absolutely  and  under  all 
circumstances,  but  it  'is  required  to  be  recorded'  in  the  sense  in  which  that 
phrase  is  customarily  used,  and  the  language  of  requirement  is  similar  to  that 
employed   in   the    registry   laws    of   most    of   the    states.     The    word   'required,' 

constructive     notice    to     creditors.      In  Balto.,    30   A.    B.    R.   477,   206    Fed.    14 

re  Bazemore,  26  A.  B.  R.  494,  189  Fed.  (C.  C.  A.  Md.),  reversing  29  A.  B.   R. 

236    (D.    C.   Ala.).  613,  quoted  ante,  §  1370. 

In   re   Geiver,   28   A.   B.   R.   413,   193  81.    Inferentially,    Hewitt    v.    Berlin 

Fed.    128    (D.    C.    S.    Dak.) :      "It    fol-  Machine  Wks.,  11  A.  B.  R.  709,  194  U. 

lows     that     these     chattel     mortgages  S.    296.      Compare    In   re   Jacobson    & 

which  would  have  been  binding  upon,  Perrill,   29  A.   B.   R.  603,  200   Fed.  812 

and  could  have  been  enforced  between  (D.    C.    Ga.);    In  the   Matter   of   Fred, 

the  parties  hereto,  prior  to  the  amend-  A.  Lausman,  25  A.  B.  R.  186,  183  Fed. 

ment  of  the  Bankruptcy  Law  of  A.  D.  647   (D.   C.  Ky.). 

1910,    no    longer    necessarily    bind    the  82.   In  re  Hicks,  27  A.  B.  R.  168  (Ref. 

trustee.     His  position  is  no  longer  the  Tex.). 

same  as  that  of  the  bankrupt,  but  he  83.    Loeser  v.  B'k,  17  A.   B.  R.   631, 

is    now   in   the   position   of   a   creditor  148  Fed.  975  (C.  C.  A.  Ohio).     Contra, 

holding  a  legal  or  equitable  lien,  and  and  that  it   refers  to  validity  between 

in   the    case   at   bar   the   chattel   mort-  the    immediate   parties,    see    Drug    Co. 

gages  are  to  be  interpreted  exactly  as  v.  Drug  Co.,  14  A.  B.  R.  477,  136  Fed. 

if  the   trustee   was   a   creditor  holding  396  (C.  C.  A.  Tex.).    And  see,  also,  In 

such  lien."  re  Hunt,  14  A.  B.  R.  415,  139  Fed.  283 

79      Lindley    v.    Ross,    29    A.    B.    R.  (D.  C.  N.  Y.).     Compare  In  re  Jacob- 

610    200  Fed.  733  (C.  C.  A.  111.).  son    &    Perrill,    29    A.    B.    R.    603,    200 

.    80.    Millikin   v.   Second  Nat.   Bk.   of  Fed.   812   (D.   C.    Ga.). 
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found  in  the  phrase  'the  recording  or  registering  of  the  transfer,  if  by  law  such 
recording  or  registering  is  required'  of  the  amendment  of  §  60a,  has  reference 
to  the  character  of  the  instrument  of  transfer  required  to  be  recorded  by  the 
State  law  rather  than  to  the  particular  individual  who,  by  reason  of  adventitious 
circumstances,  may  or  may  not  be  affected  by  an  unrecorded  instrument.  Thus 
an  affirmative  answer  would  unhesitatingly  be  given  to  the  inquiry:  'Does  the 
law  of  Missouri  require  the  recording  of  chattel  mortgages?' 

"The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit,  in  a  case  involving  the 
registry  statute  of  Texas,  held  that,  as  an  unrecorded  chattel  mortgage  was 
good  between  the  parties  thereto  and  against  ordinary  creditors,  and  as  there 
were  no  intervening  lienholders  or  purchasers,  it  could  not  be  said  that  a 
registry  or  recording  was  required,  and  upon  the  facts  of  that  case  it  accord- 
ingly concluded  that  a  chattel  mortgage  given  before  but  placed  on  record 
within  the  four  months  before  the  institution  of  bankruptcy  proceedings  could 
not  be  considered  as  a  voidable  preference.  Meyer  Bros.  Drug  Co.  v.  Pipkin 
Drug  Co.  (C.  C.  A.),  14  A.  B.  R.  477,  136  Fed.  396.  In  effect  this  is  the  adop- 
tion, without  exception  or  qualification,  of  the  old  rule  that  whether  and  to 
what  extent  a  chattel  mortgage  given  before  but  recorded  within  the  four 
months'  period  is  valid  against  a  trustee  in  bankruptcy  should  be  determined 
exclusively  by  the  State  law.  In  our  opinion,  the  Amendment  of  1903  has  quali- 
fied this  rule  in  respect  of  the  question  whether  such  a  mortgage  may  constitute 
a  voidable  preference  under  subdivisions  'a'  and  'b'  of  §  60.  If  this  has  not 
resulted,  we  fail  to  see  that  Congress  has  accomplished  anything  by  the  amend- 
ment." 

And  some  decisions  have  held  that  it  means  that  such  recording  is  es- 
sential to  validity  as  to  levying  creditors ;  ^*  while  other  decisions  take  the 
broader  ground  that  it  means  "required"  for  any  purpose,  whether  for  va- 
lidity against  levying  creditors,  "general  creditors,"  "any  third  person," 
or  merely  against  innocent  purchasers  and  encumbrancers.®^ 

But,  at  any  rate,  if  the  recording  is  required  only  to  give  notice  to  debtors 
or  to  public  officers,  etc.,  it  is  not  within  the  statute,  as,  for  example,  where 
filing  of  an  assignment  of  a  public  contract  is  required  to  give  notice  to  the 
disbursing  officer.®^* 

That  the  transfer  is  good  between  the  parties  without  recording  does 
not  necessarily  remove  it  from  the  category  of  those  "required"  to  be  re- 
corded.** 

§  1233.  Creditor  "Armed  with  Process"  No  Longer  Necessary. 

— Before  the  Amendment  of  1910,  the  doctrine  was  firmly  established,  that 
"creditor"  meant  levying  creditor  and  that  some  creditor  must  have  actu- 
ally levied  before  bankruptcy,  to  whose  lien  the  trustee  might  be  subro- 
gated;*''   but  by  the  Amendment  of  1910  to  §  47a  (2)  of  the  Bankruptcy 

84.  See   post,   for  discussion   of   en-      311,  189  Fed.  138   (D.  C.  Ohio). 

tire  subject,  §§  1382^,  1383.  87.     See     discussion,     ante,     §     1S70 

85.  In  re  Beckhaus,  34  A.  B.  R.  380,      note    94. 

177  Fed.  141  (C.  C.  A.  111.),  quoted  at  Thompson  v.  Fairbanks,  13  A.  B.  R. 

§  1383.  445,   196  U.   S.   516;   York   Mfg.   Co.  v. 

85a.    In  re  Interstate  Paving  Co.,  28  Cassell,  15  A.  B.  R.  637,  201  U.  S.  344; 

A.   B.   R.   573,  197   Fed.   371   (D.   C.   N.  In  re  N.  Y.  Economical  Printing  Co., 

Y.).  6   A.   B.    R.   615,    110   Fed.   514    (C.   C. 

86.  Ragan  v.  Donovan,  26  A.  B.  R.  A.   N.  Y.);   In   re   Blake,   17   A.   B.   R. 
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Act,  the  trustee  has  been  endowed  with  the  rights  of  a  creditor  "armed  with 
process."  ®* 

Where  the  local  law  does  not  itself  create  a  lien  in  favor  of  even  levying 
creditors  on  the  failure  to  record  a  chattel  mortgage,  the  bankruptcy  of  the 
mortgagor  cannot  create  such  a  lien.^^ 

§  1234.  Not  Void  for  Simple  Nonrecord  in  States  Where  Show- 
ing of  Damage  to  Creditors  or  Other  Additional  Conditions  Also 
Requisite. — A  chattel  mortgage  is  not  void  for  nonrecord  in  States  where 
the  simple  failure  to  file  or  record  it  is  not  enough  to  avoid  it  unless  dam- 
age to  creditors  is  shown  or  the  failure  was  by  agreement  of  parties ;  ^^ 
and  it  is  not  void  for  nonrecord  in  certain  other  States  -except  as  to  sub- 
sequent creditors  without  notice,  as  in  Kentucky ;  ^^  nor  in  Michigan  ex- 
cept as  to  new  creditors,  or  as  to  old  creditors  extending  additional  time 
between  the  date  of  the  executing  and  the  date  of  the  filing;  ^^  nor  in  South 
Carolina  for  nonrecord  except  as  to  creditors  becoming  such  after  the  ex- 
ecution of  the  mortgage  and  before  its  filing,  and  such  intervening  creditors 
alone  may  participate  in  the  fund.^^  And  a  similar  rule  prevails  in  New 
Mexico."*  In  Maryland  subsequent  creditors  or  purchasers  without  notice 
are  not  affected  by  an  unrecorded  chattel  mortgage."^  In  Georgia  an  un- 
recorded chattel  mortgage  is  void  only  as  against  lien  creditors,  or  subse- 
quent purchasers  and  mortgagees  or  lienholders  in  good  faith. ^^ 

§  1235.  Not  Void  in  States  Where  Mere  Equitable  Sequestra- 
tions by  Receivers,  Assignees,  etc.,  Insufficient. — And  is  not  void 
where,  under  State  law,  mere  sequestrations  of  the  property  by  legal  pro- 
ceedings is  insufficient  unless  accomplished  by  some  particular  method  of 

667    (C.   C.   A.   Mo.);   Hewitt  v.   Berlin  (D.    C.    Ky.) ;    In    re    Doran,    17   A.    B 

Mach.   Wks.,   11   A.   B.   R.   709,   194  U.  R.  799,  148  Fed.  327   (D.  C.  Ky.;  mod- 

S.  396;  Humphrey  v.  Tatman,  14  A.  B.  ified  in  18  A.  B.  R.  760,  154  Fed.  467). 

R.  75,  198  U.  S.  91.  Compare,    In    re    Doran,    18    A.    B.    R. 

Mistake   of   Counsel   Causing   Mort-  760,   154   Fed.    467    (C.    C.   A.,   modify- 

gagee  to  Relinquish  Position  as  Owner  ing  17  A.  B:  R.  799,  148  Fed.  327). 

of  Goods  and  to  Assume  That  of  Mere  92.     In    re    Adams,    2   A.    B.    R.    415 

Creditor.— In   re   Strobel,   20  A.    B.   R.  (Ref.  Mich.). 

754,  163  Fed.  380  (D.  C.  N.  Y.).  93.   Compare,   ante,   §   1225^4.     In   re 

88.  See  ante,  §  1137,  et  seq.,  and  ante,  Cannon,  10  A.  B.  R.  64,  121  Fed.  582 
§§  1207,  1208,  1242  and  1270.  Also,  (S.  Car.).  Smimons  v.  Greer,  23  A. 
see  In  re  Hammond,  26  A.  B.  R.  336,  B.  R.  443,  174  Fed.  654  (C.  C.  A.  S. 
188  Fed.  1020  (D.  C.  Ohio).  Car.),     quoted    at     §     1225^4.      Obiter 

89.  Detroit,  etc.,  Co.  v.  Pontiac  Sav.  LtTHT^T^'*^  ^'m"'',,^*"  T^''^'^^/,t 
Ranlf  97  A  B  R  821  iQfi  FpH  29  (C  ^uired).  In  re  Bailey,  23  A.  B.  R.  876^ 
PA  Z-  h-T'  ^"^^  Fed.  628,  176  Fed.  990  (D.  C.  S. 
C.  A.  Mien.;.  (>^j.^      Compare,    analogously,    as    to 

90.  Holt  V.  Crucible,  etc.,  Co.,  27  A.  conditional  sales  in  Georgia,  In  re 
B.  R.  856,  224  U.  S.  262;  Deland  v.  Braselton,  22  A.  B.  R.  419,  169  Fed. 
Miller,  11  A.  B.  R.  744,  93  N.  W.  Rep.  ggo  (D.  C.  Ga.). 

304,  119  Iowa  368.  94.    {^  re  Harnden,  29  A.  B.  R.  507, 

91.  In    re    Sewell,    7    A.    B.    R.    133,       200  Fed.   173   (D.   C.   New  Mex.). 

Ill  Fed.  791  (D.  C.  Ky.);  analogously,  95.    In  re  Riehl,  39  A.  B.  R.  613,  20O 

In   re    Shuster    (Ducker),   13   A.    B.    R.  Fed.  455   (D.   C.   Md.). 
760,  134  Fed.  43   (C.  C.  A.  Ky.) ;  In  re  96.    In   re  Jacobson   &  Perrill,  39  A. 

Doran,   17  A.   B.   R.   799,   148   Fed.   327  B.  R.  603,  200  Fed.  813  (D.  C.   Ga.). 
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legal  seizure  as  by  levy  of  execution  or  attachment.^''  Probably  this  dis- 
tinction lies  at  the  basis  of  many  of  the  decisions  contra  to  the  general 
rule.98 

See,  inferentially,  In  re  N.  Y.  Economical  Ptg.  Co.,  6  A.  B.  R.  619,  110  Fed. 
514  (C.  C.  A.  N.  Y.):  "When  the  mortgagor  was  adjudicated  bankrupt,  there 
was,  so  far  as  appears,  but  one  judgment  creditor.  Whether  any  other  creditor 
could  have  eventually  entitled  himself  to  the  benefit  of  the  statute  was  a  matter 
of  mere  conjecture.  It  would  have  depended  not  only  upon  his  own  vigilance 
in  pursuing  his  legal  rights,  but  also  upon  the  volition  of  the  mortgagor." 

§  1236.  Taking  of  Possession  Curing  Lack  of  Record. — But,  if 
possession  is  taken  by  the  mortgagee  or  conditional  vendor  before  the  bank- 
ruptcy petition  is  filed,  such  taking  of  possession  operates  as  a  filing  and 
the  hen  will  be  good  although  bankruptcy  follows  within  four  months, ^^ 
unless  the  mortgage  or  conditional  sale  is  otherwise  void  as  a  preference,^ 
or  void  as  containing  a  power  of  sale.-^ 

Humphrey  v.  Tatman,  14  A.  B.  R.  74,  198  U.  S.  91:  "!#' Massachusetts,  the 
taking  possession  of  mortgaged  chattels  by  the  mortgagee  within  the  four 
months  period,  under  an  unrecorded  mortgage  covering  after-acquired  property, 
made  more  than  two  years  before  the  bankruptcy  of  the  mortgagor,  is  good 
as  against  his  trustee.''     Reversing  13  A.  B.  R.  62. 

§  1237.  Whether  Lien  Begins  at  Date  of  Taking  Possession  or 
Reverts,  Determined  by  State  Law. — The  effect  of  taking  possession 
as  to  whether  the  lien  relates  back  to  the  date  of  the  original  instrument 
or  takes  effect  as  of  the  date  of  taking  possession  is  to  be  determined  by 
State  law,^  as  interpreted  by  its  highest  court.* 

97.  See  ante,  discussion  of  this  sub-  ran  (Moorman  v.  Beard),  18  A.  B.  R. 
ject,   division  2  of  this  chapter.  760,  154  Fed    467   (C.  C.  A.  Ky.). 

And  in  such  States  the  lien  of  the  1.  In  re  Ball,  10  A.  B.  R.  564,  123 
levy  must  be  preserved  by  order  of  Fed.  164  (D.  C.  Vt.),  rejected  in  Hum- 
court  to  efifect  this  object.  Thomp-  phrey  v.  Tatman,  14  A.  B.  R.  74,  198 
son  V.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  91.  Compare,  as  to  similar  sub- 
U.  S.  516.  ject,    under    "Preferences    as    Affected 

98.  See  inferentially.  In  re  Beede,  by  Recording,"  §  1379.  Compare,  In 
14  A.  B.  R.  697,  138  Fed.  441  (D.  C.  re  Reynolds,  18  A.  B.  R.  666,  153  Fed. 
N.    Y.);    Matthew   v.    Hardt,    9    A.    B.  395  (D.  C.  Ark.). 

R.    373    (Sup.    Ct.    N.    Y.) ;    compare,  2.   In  re  Barker,  30  A.  B.  R.  674  (Ref. 

Skilton  V.  Codington,  15  A.  B.  R.  819,  Colo.);    In   re   Reynolds,    18   A.    B.    R. 

185  N.  Y.  80.  666,   153   Fed.   295    (D.   C.   Ark.O ;   Zart- 

99.  See  post,  "Seventh  Element  of  man  v.  First  Nat.  Bank,  19  A.  B.  R. 
a  Preference,"  §  1371.  In  re  Antigo  37,  189  N.  Y.  367,  quoted,  on  other 
Screen  Door  Co.,  10  A.  B.  R.  361,  123  points,  at  §  1338,  but  even  power  of 
Fed.  349  (C.  C.  A.  Wis.),  criticised  in  sale  may  not  vitiate  if  not  applicable  to 
In  re  Ducker  (In  re  Shuster),  13  A.  the  particular  property  so  taken  pos- 
B.  R.  757,  118  Fed.  668  (C.  C.  A.  Ky.) ;  session  of,  In  re  Davis,  19  A.  B.  R. 
In  re  Klingman,  3  A.  B.  R.  44  (Ref.  98,  155  Fed.  671  (D.  C.  N.  Y.). 
Iowa) ;  compare,  Zartman  v.  Nat'l  Bk.,  3.  In  re  Newton,  18  A.  B.  R.  567, 
16  A.  B.  R.  158,  106  App.  Div.  (N.  Y.)  153  Fed.  841  (C.  C.  A.  Ark.),  quoted  at 
406;  instance,  where  facts  fail  to  show  §§  1263,  1381;  also.  In  re  Reynolds,  18 
possession  taken.  In  re  Shaw,  17  A.  A.  B.  R.  666,  153  Fed.  295  (D.  C.  Ark.). 
B.  R.  204  (D.  C.  Mo.).  Compare,  Han-  4.  See  ante,  §§  1140  and  1141;  Thomp- 
son V.  Blake,  19  A.  B.  R.  325,  150  Fed.  son  v.  Fairbanks,  13  A.  B.  R.  437,  196 
343  (D.  C.  M:e.).     Compare,  In  re  Do-  U.  S.  516;  Humphrey  v.  Tatman,  14  A. 
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§  1238.  As  to  After- Acquired  Property. — The  taking  of  possession 
of  after-acquired  property  operates  in  some  States  to  extend  the  mortgage 
lien  thereto  as  of  the  date  of  the  taking  of  possession,  not  as  of  the  date 
of  the  original  execution  of  the  mortgage,  and  the  same  holding  will 
prevail  in  bankruptcy.^ 

Compare,  Zartman  v.  First  Nat.  Bank,  19  A.  B.  R.  27,  189  N.  Y.  367:  "As 
was  said  in  a  case  upon  which  both  parties  rely:  'The  right  of  the  mortgagor  in 
the  meantime,'  that  is,  until  default,  'to  the  use  of  the  earnings,  amounts, 
practically,  to  absolute  ownership,  and  hence  the  mortgage  cannot  operate 
as  a  lien  upon  such  earnings  to  the  prejudice  of  the  general  creditors  until 
actual  entry  and  possession  taken,  and  then  only  upon  what  is  earned  after  that 
time.  The  lien  of  the  mortgage  upon  future  earnings  is  consummated  as  against 
other  creditors  only  by  the  fact  of  the  possession  of  the  property,  and  cannot 
have  any  retroactive  operation,  since  it  would  then  deprive  the  unsecured 
creditor  of  the  fund,  upon  the  faith  of  which  he  may  have  given  credit  to  the 
mortgagor  during  the  time  when  the  latter  was  permitted  to  deal  with  and  use 
it  as  its  own.  The  lien  upon  the  earnings,  in  favor  of  the  bondholders,  attaches 
only  upon  what  is  earned  after  the  time  when  the  lien  is  perfected  by  entry  and 
possession.'  N.  Y.  Security  &  Trust  Co.  v.  Saratoga  Gas  &  El.  L.  Co.,  159  N.  Y. 
137,  143.  If  a  lien  was  created  by  the  mortgage  upon  property  not  in  existence 
at  its  date,  possession  after  it  came  into  existence  was  of  no  importance.  If  no 
lien  was  created  by  the  mortgage  upon  such  property  the  taking  of  possession 
pursuant  to  its  terms  did  not  create  one  as  against  general  creditors,  who  are  pre- 
sumed to  have  dealt  with  the  mortgagor  in  reliance  upon  its  absolute  owner- 
ship of  the  stock  on  hand.  While  the  record  of  the  mortgage  was  notice  to  all, 
it  was  notice  of  all  its  terms,  which  included  the  right  of  disposition  for  the 
use  and  benefit  of  the  mortgagor,  with  no  duty  to  apply  the  avails  upon  the  mort- 
gage indebtedness.  If  the  question  had  arisen  between  the  parties  to  the  mort- 
gage, equity  might  recognize  a  contract  to  give  a  lien  and  treat  it  as  an  actual 
lien,  but  it  arises  between  the  mortgagee  and  the  general,  unsecured  creditors,  who 
had  little,  if  anything,  to  rely  upon  except  the  shifting  stock,  which,  directly 
or  indirectly,  they  themselves  had  furnished.  The  credit  extended  by  them 
enabled  the  mortgagor  to  carry  on  business,  and  if  the  product  of  that  credit 
goes  to  the  mortgagee,  not  only  are  they  helpless,  but,  if  the  law  so  declared, 
hereafter  manufacturing  corporations  needing  credit  will  be  helpless  also." 

B.  R.  74,  198  U.  S.  91;  In  re  Ball,  10  A.  Fed.  185  (D.  C.  Vt.) ;  In  re  Antigo 
B.  R.  564,  133  Fed.  164  (D.  C.  Vt.) ;  Screen  Door  Co.,  10  A.  B.  R.  361,  133 
impliedly,  Zartman  v.  Nat'l  Bk.,  16  A.  Fed.  249  (C.  C.  A.  Wis.);  compare, 
B.  R.  158,  106  App.  Div.  406  (N.  Y.).  In  re  Waterloo  Organ  Co.,  9  A.  B.  R. 
But  compare  Christ  v.  Zehner,  16  A.  427,  118  Fed.  904  (D.  C.  N.  Y.);  com- 
B.  R.  790,  212  Pa.  St.  188,  where  it  is  pare,  Zartman  v.  Nat'l  Bk.,  16  A.  B. 
laid  down  as  general  law  that  it  is  the  R.  158,  106  App.  Div.  406  (N.  Y.) ;  corn- 
date  of  the  original  execution  and  de-  pare,  also.  In  re  Rogers  &  Woodward, 
livery  of  the  instrument  and  not  the  13  A.  B.  R.  82,  133  Fed.  560  (D.  C. 
date  of  the  taking  of  possession  of  the  Vt.).  Compare,  facts  of  Mattley  v. 
goods  that  governs.  Compare,  on  kin-  Wolfe,  33  A.  B.  R.  673,  175  Fed.  619 
dred  subject  of  agreement  for  liens,  ■  (D.  C.  Neb.),  reversed  in  Mattley  v. 
post,  "Seventh  Element  of  a  Prefer-  Giesler,  36  A.  B.  R.  116,  187  Fed.  970 
ence,"  §  1373.  For  discussion  of  (C.  C.  A.  Neb.).  Compare,  In  re  Me- 
Thompson  v.  Fairbanks,  see,  among  dina  Quarry  Co.,  24  A.  B.  R.  769,  179 
others,  In  re  Hickerson,  20  A.  B.  R.  Fed.  929  (D.  C.  N.  Y.).  Compare,  on 
682,  162  Fed.  345  (D.  C.  Idaho).  the  facts,  In  re  Flatland,  38  A.  B.  R. 
5.    In  re  Clough,  28  A.  B.  R.  838,  197  476,  196  Fed.  310  (C.  C.  A.  Wash.). 
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But  in  other  States  it  operates  to  fasten  the  lien  as  of  the  date  of  the 
original  execution  of  the  mortgage,  and  in  such  States  the  lien  will  like- 
wise be  held  to  revert,  in  the  bankruptcy  court.^ 

The  identification  and  separation  of  chattels  within  the  four  months 
period  where  they  were  indefinitely  described  in  the  mortgage,  itself  oper- 
ates to  fix  the  lien  as  of  the  date  of  the  identification^ 

§  1239.  Permitting  Creditor  to  Levy  after  Bankruptcy  in  Order 
to  "Arm  with  Process."— In  some  of  the  States  where  the  rule  is  adopted 
that  there  must  be  an  actual  levy  by  execution  or  attachment,  and  that 
equitable  sequestration  is  not  sufficient,  the  creditors,  by  some  holdings,  are 
permitted  to  proceed  to  judgment  after  adjudication  of  bankruptcy  and  to 
levy  execution,  the  levy  being  held  to  redound  thereupon  to  the  benefit  of  all 
creditors.* 

But  it  is  apparently  held  in  one  case  that  this  rule  applies  only  where  the 
suits  have  been  started  before  bankruptcy.^ 

Perhaps  this  rule  is  adopted  in  analogy  to  the  course  suggested  in  Lock- 
wood  V.  Exch.  Bk.,  10  A.  B.  R.  107,  190  U.  S.  294,  relative  to  the  right 
of  creditors  holding  notes  waiving  exemptions  to  proceed  to  judgment  not- 
withstanding the  bankruptcy.  1° 

Amendment  of  1910. — The  matter  is  set  at  rest  by  the  Amendment 
of  1910  to  §  47a  (2)  whereby  the  trustee  is  "deemed  to  be  vested  with 
all  the  rights,  powers  and  remedies  of  a  creditor  armed  with  process." 

§  1240.  Defective  Refiling  of  Chattel  Mortgage.— Before  the 
Amendment  of  1910,  a  failure  to  refile,  properly,  a  chattel  mortgage,  where 
under  the  State  law  such  failure  vitiates  the  mortgage  only  as  to  creditors 
"armed  with  process,"  was  held,  in  most  states  to  vitiate  it  in  bankruptcy 
only  where  prior  to  the  bankruptcy  some  creditor  had  levied  execution  or 
attachment,  or  otherwise  was  "armed  with  process. "^^ 

And  a  failure  to  properly  refile  a  chattel  mortgage,  after  the  Amendment 
of  1910  to  §  47a   (2)  will  vitiate  the  mortgage  even  though  the  mortgage 

6.     Thompson    v.    Fairbanks,    13    A.  8.    In  re  Beede,  14  A.  B.  R.  697,  138 

B.  R.  516;  In  re  Rogers  &  Woodward,  Fed.  441,  and  11  A.  B.  R.  387,  120  Fed. 

13   A.   B.   R.   82,   132   Fed.    560    (D.    C.  853  (D.  C.  N.  Y.).    But  compare,  Gove 

Vt.).     Compare,   In   re   Ball,   10  A.   B.  v.  Morton  Trust  Co.,  13  A.  B.  R.  300, 

R.  564   (D.  C.   Vt.):     This   case  is  re-  96  N.  Y.  App.  Div.  177. 

jected   on   this   point   in   Thompson   v.  9.    in  re  Beede,  14  A.  B.  R.  697,  138 

Fairbanks,    13    A.    B.    R.    82,    132    Fed.  Fed.  441  (D.  C.  N.  Y.). 

560    (D.    C.    Vt.),    and    Humphrey    v.  ,q     See  ante    S  1104    et  =ien 

Tatman,  14  A.  B.  R.  74,  198  U.  S.  516.  „•    ^/^  ^"'^'  «.  ""*'  ^\s«^- 

Instance,  In  re  National  Valve  Co.,  15  ";,  ^^   re    Smith,   39   A.    B.    R.   527, 

A.  B.  R.  534,  40  Fed.  679  (D.  C.  Ohio).  ^^S  Fed.  876   (D.   C.  Wis.),  quoted  su- 

Compare,  Hanson  z;.  Blake,  19  A.  B.  R.  P^-a-      Before   the    amendment    of    1910 

335    150  Fed    342  (D    C    Me  )  '*  ^^^  ^^^0.  that  failure  to  refile  would 

Discussion'  of  Humphrey  v.  Tatman.  "ot  vitiate  in  bankruptcy  unless  there 

—Hanson  v.  Blake,  19  A.  B.  R.  335,  150  fas   a  creditor     armed   with  process 

Fed    343  ft)    C    Me )  ^"  ''*   Burnham,  15  A.   B.   R.   140  Fed. 

7.'  First   Nat'l   Bk.' of   Holdredge   v.  f^   (D.   C    NY),-   In  re   Cutting,   16 

Johnson,  10  A.  B.  R.  308,  68  Neb.  641.  A.  B.  R.  751,  145  Fed.  388  (D.  C.  N.  Y.). 
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itself  was  executed  before  the  amendment,  for  such  holding  as  to  the  refil- 
ing would  not  be  the  same  as  holding  the  amendment  to  be  retroactive. 

In  re  Smith,  29  A.  B.  R.  527,  198  Fed.  876  (D.  C.  Wis.):  "It  is  assumed  as 
well  settled  that  such  filing  of  a  renewal  affidavit  at  a  time  other  than  that  speci- 
fied in  the  statute  was  wholly  nugatory,  and  therefore  the  two-year  limit  expired, 
and  the  mortgage  ceased  to  be  valid  as  against  those  designated  on  September 
8th,  1911.  Thus,  on  June  35,  1910,  when  the  amendatory  act  was  passed,  the 
mortgage  was  effective,  not  only  as  between  the  parties,  but  as  against  all  others, 
because  it  had  been  filed. 

"Can  the  mortgagee  be  heard  to  say  that  the  amendment  is  inoperative  because 
at  the  time  of  the  execution  and  delivery  of  the  mortgage  the  rights  which  pur- 
chasers, mortgagees,  or  creditors  could  assert  had  not  been  conferred  upon 
trustees  in  bankruptcy?  As  an  academic  proposition  he  might  plausibly  claim 
that,  not  being  required,  as  against  the  trustee,  to  file  the  mortgage  at  all, 
the  immunity  against  attack  by  the  latter  was  a  valuable  right  which  should  re- 
main unimpaired  until  the  mortgage  debt  is  satisfied.  But  the  practical  situa- 
tion is  this:  He  did  in  fact  file  the  mortgage,  and  in  doing  so  shielded  it  against 
attack  from  all  sources — he  secured  the  full  protection  which  the  statute  gives 
to  a  filed  mortgage.  He  was  at  liberty  to  maintain  this  protection  by  filing 
a  renewal  affidavit,  or  he  could  neglect  to  do  so  and  thereby  hazard  attack. 
Has  the  amendatory  act  done  anything  more  than  in  some  degree  possibly  to 
change  the  hazard  by  introducing  the  trustee  into  the  class  or  classes  permitted 
hy  the  State  statute  to  question  such  mortgage  if  not  filed  or  renewed?  At  the 
time  the  amendment  went  into  effect,  did  not  the  situation  itself  reserve  to  the 
mortgagee  all  of  his  rights  as  they  then  existed;  or,  to  put  it  in  the  least  favor- 
able light,  is  not  the  amendment  entirely  consistent  with  his  rights  under  the 
mortgage  if  he  would  but  exercise  the  choice  or  opportunity  given  him  by  the 
State  statute  for  the  preservation  thereof?  I  think  this  must  be  answered  af- 
firmatively; and,  if  so,  the  question  respecting  the  invalidity  of  the  amendment 
because  retroactive,   or  for  any  other  reason,  is  wholly   eliminated." 

But  in  New  York  a  failure  to  refile  within  the  thirty  days  before  the 
expiration  of  the  year  renders  the  mortgage  void  as  against  the  trustee  in 
bankruptcy,^^  and  such  was  the  holding  of  the  later  decisions  before  the 
Amendment  of  1910.^^ 

§  1240:|.  Filing  or  Refiliiig  in  Wrong  Place.— A  failure  to  file,  or 
to  refile,  in  the  proper  place,  a  chattel  mortgage  or  other  instrument  requir- 
ing filing,  is  in  most  States  the  equivalent  of  no  filing;  and  the  conse- 
quences of  such  failure  in  such  States  are  in  bankruptcy  the  same  as  no 
filing." 

§  1240^.  Or  in  Only  One  Place  Where  Statute  Requires  Two. — 

Likewise,  a  filing  in  only  one  place  where  the  statute  requires  two,  as,  for 
instance,  in  the  place  of  the  mortgagor's  business  but  not  in  that  of  his 
residence,  where  the  statute  requires  both,  is  fatal;    and,  in  Massachusetts, 

12.  In  re  Watts-Woodward  Press,  Inc.,  34  A.  B.  R.  684,  181  Fed.  71  (C. 
Inc.,  24  A.   P.  R.  684,  181   Fed.  71   (C.       C.  A.  N.  Y.). 

C.   A.    N.    Y.).  14.  In  re  McDonald,  21  A.  B.  R.  358 

13.  In    re    Watts-Woodward    Press,       (Ref.  Mass.),  also  23  A.  B.  R.  51,  173 

Fed.  99. 
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is  void  as  against  the  trustee,  though  no  creditor  "armed  with  process" 
exist. 1^ 

§  1240-|.  Defective  Execution  of  Mortgages,  etc.— Whether  the 
defective  execution  of  a  mortgage,  or  other  instrument  of  transfer,  where 
no  levy  has  been  made  by  creditors  will  render  the  instrument  nugatory  as 
against  the  trustee,  would,  on  principle,  depend  on  State  law,  as  to  whether 
such  defect  in  execution  would  render  it  invalid  as  to  the  bankrupt,  or  as 
to  general  creditors. ^^ 

Or,  since  the  Amendment  of  1910,  as  to  whether  State  law  would  render 
it  invalid  as  to  a  creditor  "armed  with  process,"  the  trustee,  by  that 
amendment,  being  deemed  so  armed. 

§  1241.  Unrecorded  or  Unfiled  Conditional  Sales  Contracts,  Void. 

— An  unrecorded  or  unfiled  (as  the  case  may  be)  conditional  sale  contract 
is  likewise  void  as  against  the  trustee,  in  states  where  recording  or  filing 
is  required  to  preserve  the  vendor's  rights  as  against  creditors. ^'^ 


15.  Instance,  In  re  McDonald,  23  A. 
B.  R.  51,  173  Fed.  99  (D.  C.  Mass.). 

16.  (Instance,  held  defect  fatal  for 
want  of  due  attestation.  In  re  Moore, 
19  A.  B.  R.  371  (Ref.  Ga.). 

17.  Chesapeake  Shoe  Co.  v.  Seldner, 
10  A.  B.  R.  466,  122  Fed.  598  (C.  C. 
Va.);  In  re  Sheets  Ptg.  &  Mfg.  Co.,  14 
A.  B.  R.  668  (D.  C.  Ohio),  affirmed  sub 
nom.  Unitype  Co.  v.  Long,  16  A.  B.  R. 
282  (C.  C.  A.  Ohio);  In  re  Yukon  Wol- 
len  Co.,  2  A.  B.  R.  805,  96  Fed.  326 
(D.  C.  Conn.);  In  re  Ducker,  13  A.  B. 
R.  760,  118  Fed.  668  (C.  C.  A.  Ky.); 
McElvan  v.  Hardesty,  22  A.  B.  R.  320, 
169  Fed.  32  (C.  C.  A.  Mo.);  In  re  Fish 
Bros.  Wagon  Co.,  21  A.  B.  R.  147,  164 
Fed.  553  (C.  C.  A.  Kans.),  quoted  at 
§§  1489  and  1603. 

In  re  Faulkner,  25  A.  B.  R.  416,  181 
Fed.  981  (D.  C.  Conn.);  In  re  Farmers' 
Supply  Co.,  28  A.  B.  R.  535,  196  Fed. 
990  (D.  C.  Ga.);  In  re  Williamsburg 
Knitting  Mill,  27  A.  B.  R.  178,  190  Fed. 
871  (D.  C.  Va.),  quoted  at  §  1370;  In 
re  Nelson,  27  A.  B.  R.  272,  191  Fed.  233 
(D.  C.  S.  Dak.),  quoted  at  §  1370; 
In  re  Bazemore,  26  A.  B.  R.  494,  189 
Fed.  336  (D.  C.  Ala.),  quoted  at 
§  1270;  In  re  Kreuger,  37  A.  B.  R. 
633,  196  Fed.  705  (D.  C.  Ky.) ;  Holt  v. 
Henley,  37  A.  B.  R.  578,  196  Fed.  1005 
(C.  C.  A.  Va.);  In  re  Gehris-Herbine, 
36  A.  B.  R.  470,  188  Fed.  502  (D.  C. 
Pa.) ;  In  re  Dancy,  etc.,  Hardware  Co., 
28  A.  B.  R.  444,  198  Fed.  336  (D.  C. 
Ala.). 

In  re  Tweed,  12  A.  B.  R.  648,  131 
Fed.  355  (D.  C.  Iowa):  "The  orders 
or  contracts  of  March  31st  and  July  9th, 
whereby  the  bankrupt  obtained  posses- 


sion of  these  carriages,  were  in  effect 
conditional  sales  thereof  by  the  car- 
riage company  to  this  bankrupt;  and, 
not  having  been  acknowledged  and  re- 
corded, the  conditions  are  void,  under 
this  section,  as  against  creditors  or 
purchasers  from  the  bankrupt  with- 
out notice." 
■  Unitype  Co.  v.  Long,  16  A.  B.  R.  282 
(C.  C.  A.  Ohio,  affirming  In  re  Sheets 
Ptg.  &  Mfg.  Co.,  14  A.  B.  R.  668  [D. 
C.  Ohio]).  Bradley,  Alderson  &  Co.  v. 
McAfee,  17  A.  B.  R.  495  (D.  C.  Mo.): 
Recorded  after  petition  filed  but  before 
adjudication.  In  re  Smith  &  Shuck,  13 
A.  B.  R.  103,  133  Fed.  301  (D.  C.  Iowa) ; 
In  re  Dunn  Hardware  Co.,  13  A.  B.  R. 
147,  134  Fed.  997  (D.  C.  N.  Car.) :  This 
was  a  case  of  conditional  sale  dis- 
guised as  a  lease.  In  re  Press  Post 
Printing  Co.,  13  A.  B.  R.  797  (D.  C. 
Ohio);    In   re   Tatem,   Mann    &   Co.,   6 

A.  B.  R.  426,  110  Fed.  519  (D.  C.  N. 
Y.);  In  re  Hess,  14  A.  B.  R.  635,  136 
Fed.  988  (Rcf.  affirmed  by  D.  C.  Pa.); 
In  re  Frazier.  9  A.  B.  R.  21,  117  Fed. 
575   (D.   C.  Mo.). 

In  re  Gosh,  9  A.  B.  R.  610,  121  Fed. 
604    (D.    C.    Ga.):     Reversed   in   12   A. 

B.  R.  149,  136  Fed.  637  (C.  C.  A.  Ga.), 
but  upon  the  ground  that  it  was  re- 
corded in  time,  being  recorded  within 
thirty  days  of  the  delivery  of  the 
property,  that  date  being  construed  to 
be  the  "date"  referred  to  in  the  statute, 
although  it  was  not  recorded  within 
thirty  days  of  the  approval  of  the  con- 
tract. 

In  re  Franklin  Lumber  Co.  (In  re 
Lumber  Co.),  17  A.  B.  R.  443,  147  Fed. 
853   (D.   C.   N.  J.);   In  re   Lumber   Co. 
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§  1242.  Creditors  "Armed  with  Process"  No  Longer  Requisite. 

— Before  the  Amendment  of  1910  to  the  Bankruptcy  Act,  §  47a  (2),  which 
endowed  the  trustee  with  the  attributes  of  a  creditor  "armed  with  process," 
it  was  held  that  unfiled  conditional  sales  contracts  were  not  void  as  against 
the  trustee  unless  prior  to  the  bankruptcy  some  existing  creditor  had  ac- 
tually levied  execution  or  attachment,  or  otherwise  was  "armed  with 
process,"  legal  or  equitable,  to  which  the  trustee  might  be  subrogated  by 
virtue  of   §  67  of  the  Bankruptcy  Actj^^    although,  of  course,  if   fraud 


(Builders'  Lumber  Co.),  17  A.  B.  R.  449 
(D.  C.  N.  Car.) ;  In  re  Gait,  9  A.  B.  R. 
683  (D.  C.  Ills.,  reversed  on  ground  that 
it  was  a  bailment  and  not  a  conditional 
sale.  In  re  Gait,  13  A.  B.  R.  575,  120 
Fed.  64,  C.  C.  A.  Ills.);  In  re  Rabenau, 
9  A.  B.  R.  180,  118  Fed.  471  (D.  C. 
Mo.);  contra,  In  re  Hinsdale,  7  A.  B. 
R.  85,  111  Fed.  503  (D.  C.  Vt.) ;  contra, 
In  re  Kellogg,  7  A.  B.  R.  370,  113  Fed. 
53  (D.  C.  N.  Y.);  instance  held  prop- 
erly filed,  In  re  Franklin,  18  A.  B.  R. 
318  (D.  C.  N.  Car.).  Compare,  ante, 
§  114714 ;  also  compare  citations  under 
similar  propositions  relative  to  chattel 
mortgages,  ante,  §  1330,  et  seq. 

Void  Only  as  to  Subsequent  Cred- 
itors and  Lienholders  Relying  There- 
on.— In  re  Braselton,  22  A.  B.  R.  419, 
169  Fed.  960   (D.  C.   Ga.). 

As  to  invalidity  of  conditional  sales 
to  retailers  with  power  to  resell  in 
the  ordinary  course  of  trade,  see  post, 
§  1363. 

Compare  York  Mfg.  Co.  v.  Brewster, 
23  A.  B.  R.  474,  174  Fed.  566  (C.  C.  A. 
Tex.),  quoted  ante,  §  133554,  where  the 
court  disregards  the  corporate  form  of 
a  transfer  from  the  conditional  vendee, 
and  holds  the  conditional  sale  contract 
valid  as  against  the  transferee  from  the 
conditional  vendee,  though  unrecorded. 

Recording  Part  of  Instrument. — Fail- 
ure to  record  entire  contract  prevents 
record  of  part  from  operating  as  con- 
structive notice  to  creditors.  In  re 
Bazemore,  36  A.  B.  R.  494,  189  Fed. 
236   (D.   C.  Ala.). 

Amendment  of  1910  to  Bankr.  Act, 
§  47  (a)  (2),  Not  Retroactive. — It  has 
been  held  that  the  Amendment  to  §  47 
(a)  (2)  giving  the  trustee  the  rights 
of  a  creditor  armed  with  process  is  not 
retroactive  so  as  to  divest  the  rights  of 
the  vendor  of  an  unrecorded  condi- 
tional sales  contract  executed  before 
that  Amendment  was  enacted.  Arctic 
Ice  Mach.  Co.  v.  Armstrong  County 
Trust  Co.,  37  A.  B.  R.  563,  193  Fed.  114 
(C.  C.  A.  Pa.).  But  compare.  In  re 
Hammond,  36  A.  B.  R.  336,  188  Fed. 
1030  (D.  C.  Ohio),  where  it  is  held  not 
to   be   a   retroactive   application   to   ap- 


ply it  to  an  instrument  executed  before 
the  Amendment. 

Contra  [even  though  subsequent  to 
Amendment  of  1910,  on  theory  that  the 
state  law  prescribed  a  rule  of  "priority" 
under  Bankr.  Act  §  64  (b)  (5)];  In  re 
Lausman,  35  A.  B.  R.  186,  183  Fed.  647 
(D.  C.  Ky.),  which,  however,  is  criti- 
cised in  In  re  Williamsburg  Knitting 
Mill,  37  A.  B.  R.  187,  188,  190  Fed.  871 
(D.  C.  Va.),  wherein  the  court  says: 
"The  only  decision  since  the  amended 
act  to  which  the  court's  attention  has 
been  called  is  that  of  In  re  Lausman, 
*  *  *  This  opinion  is  entitled  to  much 
weight  by  reason  of  the  recognized 
ability  and  experience  of  the  judge  ren- 
dering the  same.  The  case,  however, 
involved  a  small  amount,  and  it  is  fair 
to  assume  was  not  presented  as  fully 
as  has  been  the  case  here,  and  was  de- 
cided before  the  publication  of  the  re- 
cent editions  of  Remington  and  Collier, 
the  former  of  which  called  special  at- 
tention to  the  reason  for  the  Senate's 
action,   as   above   indicated." 

19.  In  re  Great  Western  Mfg.  Co.,  18 
A.  B.  R.  261,  153  Fed.  133  (C.  C.  A. 
Neb.):  In  re  Sewall,  7  A.  B.  R.  133,  111 
Fed.  791  (D.  C.  Ky.);  obiter,  In  re 
Garcewich,  8  A.  B.  R.  149,  115  Fed.  87 
(C.  C.  A.  N.  Y.);  Davis  v.  Crompton, 
20  A.  B.  R.  53,  158  Fed.  735  (C.  C.  A. 
Pa.);  In  re  Dunlop,  19  A.  B.  R.  361,  156 
Fed.  545  (C.  C.  A.  Minn.);  Am.  Mach. 
Co.  V.  Norment,  19  A.  B.  R.  679,  157 
Fed.  801  (C.  C.  A.  N.  C);  In  re  Be- 
ment,  32  A.  B.  R.  616,  173  Fed.  98  (C. 
C.  A.  Wis.) ;  Crucible  Steel  Co.  v.  Holt, 
33  A.  B.  R.  303,  174  Fed.  137  (C.  C.  A. 
Ky.);  John  Deere  Plow  Co.  v.  Ander- 
son, 33  A.  B.  R.  480,  174  Fed.  815  (C. 
C.  A.  Ga.);  In  re  Cavagnaro,  16  A.  B. 
R.  320,  143  Fed.  668;  instance.  In  re 
Atlanta  News  Publishing  Co.,  30  A.  B. 
R.  193,  160  Fed.  519;  (D.  C.  Ga.) ;  in- 
stance. In  re  Fabian,  18  A.  B.  R.  488, 
151  Fed.  949  (D.  C.  Pa.);  instance.  In 
re  Pierce,  19  A.  B.  R.  663,  157  Fed. 
755  (C.  C.  A.  N.  Dak.);  In  re  Bailey, 
23  A.  B.  R.  876,  176  Fed.  638,  176  Fed. 
990  (D.  C.  So.  C).  But  such  unfiled 
conditional    sales    contracts   were   held 
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existed — for  example,  if  the  failure  to  record  the  conditional  sales  contract 
was  brought  about  through  fraud— it  was  held  void  in  all  the  states,  since, 
under  the  prevailing  doctrine,  the  trustee  "stood  in  the  bankrupt's  shoes" 
only  in  the  absence  of  fraud ;  20  and  the  mere  sequestration  of  the  property 
by  the  bankruptcy  court  taking  possession  was  held  not  sufficient  "arming 
with  process"  to  invalidate  the  unfiled  conditional  sales  contract ;  ^i  al- 
though any  prior  assignment  for  the  benefit  of  creditors  was  held  in  some 
states  to  constitute  such  an  "arming,"  the  courts  holding  in  such  states  that 
the  assignment  stood  in  place  of  a  levy  for  the  benefit  of  all  creditors.^^ 

Amendment  of  1910. — However,  by  the  Amendment  of  1910  to  the 
Bankruptcy  Act,  §  47a  (2),  the  trustee  has  been  effectually  "armed"  with 
process,^*  so  that  the  trustee  is  now  vested  with  the  rights  of  judgment 
creditors,  holding  a  lien  on  the  property  in  his  custody,  and  an  execution 
returned  unsatisfied  as  to  all  property  not  in  his  custody.^* 

In  re  Calhoun  Supply  Co.,  26  A.  B.  R.  538,  189  Fed.  537  (D.  C.  Ala.):  "The 
record  presents  but  one  question,  viz:  does  the  amendment  to  the  Bankruptcy- 
Act  of  June  25,  1910,  extend  the  rights  and  remedies  of  the  trustee  to  those  of 
a  judgment  creditor  under  the  registration  act  of  Alabama,  so  as  to  avoid  in 
favor  of  the  trustee  an  unrecorded  conditional  sale. 

"Before  the  amendment  to  the  Bankruptcy  Act,  the  trustee's  title  as  against 
a  claim  under  an  unrecorded  conditional  sale, .though  the  State  law  required 
record,  did  not  prevail.  Crucible  Steel  Co.  v.  Holt  (C.  C.  A.,  6th  Cir.),  23  Am.  B. 
R.  302,  174  Fed.  127.  It  was  to  obviate  this,  among  other  things,  that  §  47, 
clause  2,  subdivision  a,  of  the  act  was  amended  by  inserting  the  words  'And 
such  trustees,  as  to  all  property  in  the  custody  or  coming  into  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon.' 
(Statement  of  Representative  Shirley  to  the  House  of  Representatives,  Con- 
gressional Record,  61st  Congress,  2d  session,  pages  2552-2554.)  And  to  vest  in 
the  trustee  the  same  right  to  attack  secret  unrecorded  liens,  where  record  was 
required  by  the   State  law,  as  was   given  to  the  judgment   creditors   and   others 

to    be    void    even    though    no    creditor  21  A.  B.  R.  147,  164  Fed.  553  (C.  C.  A. 

"armed  with  process"  existed,  in  some  Kans.). 

cases   before   the  Amendment   of  1910,  23.    See    discussion,     ante,    §§    1137, 

as,    for   example,   in    Missouri,    Bradley  1207,  1208,   1227J4.  1270. 

Alderson j;.   McAfee,   17   A.   B.   R    499  24.  In  re  Farmers'  Supply  Co.,  28  A. 

iPv,'-^-  .  ^°-->V.^",'^    °'^"^'''     ™pliedly  b.    R.   535,    196   Fed.   990    (D.    C.    Ga.), 

McElvam    z;     Hardesty,     22    A     B.    R.  quoted     at     §     1270;     In     re     Franklin 

320,  169   Fed.  31   (C.  C.  A.  Mo.).     And  Lumber   Co.,  26  A.  B.   R.  37,  187  Fed. 

also  m  Georgia,  In  re  Burke^  22  A.  B.  281    (D.   C.   Pa.),   quoted  at  §   1270;   In 

R.  69,   168  Fed.  994   (D.  C.   Ga.).  re  Bazemore,  26  A.  B.  R.  494,  189  Fed. 

20.  Instance,  In  re  Garcewich,  8  A.  236  (D.  C.  Ala.),  quoted  at  §  1270; 
B.  R.  151,  115  Fed.  87  (C.  C.  A.  N.  Y.).  In  re  Williamsburg  Knitt.   Mill,  27  A. 

21.  York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  178,  190  Fed.  871  (D.  C.  Va.), 
B.  R.  633,  201  U.  S.  344;  Davis  v.  quoted  at  §  1370;  In  re  Kreuger,  27 
Crompton,  20  A.  B.  R.  53,  158  Fed.  735  A.  B.  R.  623,  196  Fed.  705  (D.  C.  Ky.) ; 
(C.  C.  A.  Pa.);  In  re  Newton  [Swof-  In  re  Nelson,  37  A.  B.  R.  373,  191  Fed. 
ford  V.  Bryant],  18  A.  B.  R.  567,  122  233  (D.  C.  S.  D.),  quoted  at  §  1270; 
Fed.  103  (C.  C.  A.  Ark);  but  contra.  Holt  v.  Henlej-,  37  A.  B.  R.  578,  196  Fed. 
In  re  Bement  [Smith  v.  Mishawaka  1005  (C.  C.  A.  Va.);  In  re  Gehris-Her- 
Woolen  Mfg.  Co.],  22  A.  B.  R.  616,  173  bine  Co.,  26  A.  B.  R.  470,  188  Fed.  503 
Fed.  98  (C.  C.  A.  Wis.).  (D.  C.  Pa.).     See  ante,  §  1137,  at  seq.; 

22.  In  re  Fish  Brothers  Wagon   Co.,  1207,  et  seq. 
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under  that  law.  It  seems  to  me  that  the  language  of  the  amendment  should  be 
construed  to  effectuate  this  result  if  it  fairly  admits  of  such  construction.  If 
the  operation  of  the  amendment  is  restricted  to  cases  in  which  a  creditor  has 
in  fact  acquired  a  lien  by  legal  or  equitable  proceedings,  then  it  adds  nothing 
to  the  law  as  it  was  under  the  original  act.  By  virtue  of  §  67  'c'  of  the  original 
act,  the  trustee  was  subrogated  to  such  a  lien,  if  created  within  four  months, 
and  could  enforce  it  for  the  benefit  of  the  estate.  If  created  beyond  four  months, 
from  the  filing  of  the  petition,  it  was,  of  course,  valid  as  against  the  trustee, 
under  both  the  original  and  amended  acts.  The  class  of  cases,  unprovided  for 
by  the  original  act  and  intended  to  be  reached  by  the  amendment,  were  those 
in  which  no  creditors  had  acquired  liens  by  legal  or  equitable  proceedings  and 
to  vest  in  the  trustee  for  the  interest  of  all  creditors  the  potential  rights  of 
creditors  with  such  liens.  The  language  admits  of  this  construction.  It  recites 
that  such  trustee  'shall  be  deemed  vested  with  all  the  rights,  remedies,  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon.' 
This  language  aptly  refers  to  such  rights,  remedies  and  powers  as  a  creditor 
holding  such  a  lien  is  entitled  to  under  the  law,  rather  than  to  the  rights,  rem- 
edies and  powers  of  a  creditor  who  had  actually  fastened  a  lien  on  the  property 
of  the  bankrupt  estate.  *  *  *  fhe  purpose  of  Congress  was  to  embrace 
within  these  words  every  class  of  creditors  with  liens  by  legal  or  equitable 
proceedings  favored  by  the  varying  registration  laws  of  each  of  the  States.  The 
registration  laws  of  some  States  include  but  one  of  many  classes  of  such  cred- 
itors. In  that  case  the  purpose  of  Congress  is  not  to  be  frustrated  as  to  the 
included  class  because  other  classes  included  in  the  amendment  were  not  in- 
cluded also  in  the  registration  act  of  that  particular  State.  The  breadth  of  lan- 
guage was  used  for  the  purpose  of  gathering  in  all  classes  protected  by  all 
local  registration  acts,  and  this  purpose  would  be  defeated  by  the  construction 
contended  for  by  the  petitioner." 

In  re  Hartdagen,  26  A.  B.  R.  533,  189  Fed.  546  (D.  C.  Pa.):  "The  claimant  is 
a  corporation  engaged  in  manufacturing  agricultural  implements,  having  its  prin- 
cipal office  at  Hoosick  Falls,  N.  Y.  The  bankrupt  was  a  retail  dealer  in  such 
implements  with  residence  and  place  of  business  at  Tillie,  Adams  County,  this 
district.  Between  September  1900  and  January  1910,  the  claimant  entered  into 
four  several  agreements  with  the  bankrupt  and  in  pursuance  of  the  same  deliv- 
ered to  him  certain  implements  consisting  of  mowers,  side  delivery  rakes,  etc. 
When  Hartdagen  was  adjudged  a  bankrupt  September  13,  1910  some  of  these 
implements  being  in  his  possession  were  turned  over  to  the  trustee  who  on 
demand  declined  to  deliver  them  to  the  petitioner  and  thereafter  these  proceedings 
were  instituted.  *  *  *  The  contracts  entered  into  *  *  *  are  agreements 
of  sale  whereby  the  title  of  the  property  in  question  passed  to  James  M.  Hart- 
dagen, subject  to  an  agreement  stated  in  the  contracts  to  hold  the  property  in 
question  for  the  benefit  of  the  company,  to  secure  to  it  the  payment  of  the  pur- 
chase price  of  the  property  so  sold.     *     *     * 

"This  provision  of  the  Bankruptcy  Act  puts  the  trustee,  in  so  far  as  the  as- 
sets of  the  estate  are  concerned,  in  the  position  of  a  lien  creditor,  and  to  this 
extent  this  case  is  distinguished  from  the  case  of  the  York  Mfg.  Co.  v.  Cassell,  and 
others  of  its  character,  which  no  doubt  inspired  Congress  to  enact  the  amend- 
ment recited."     This  case  further  quoted  at  §  1140. 

Decisions  holding  that  a  trustee  has  no  other  rights  than  such  as  be- 
longed to  the  bankrupt  are  no  longer  controlling.^^ 

25.   In  re   Gehris-Herbine   Co.,  26  A.     B.  R.  470,  188  Fed.  503  (D.  C.   Pa.). 
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§  1243.  But  Where  Piling  or  Recording  Not  "Required."— But 

such  conditional  sales  contracts  are  not  void  in  states  where  filing  or  record- 
ing is  not  necessary  as  against  "creditors."  ^6  And  in  such  states,  the 
Amendment,  of  course,  would  not  affect  these  conditional  sales  contracts, 
since  the  trustee  is  himself  a  "creditor." 

§  1243J.  Whether  Preservation  of  Lien  for  Benefit  of  Estate 
Requisite. — It  would  seem,  also,  that  the  lien  of  the  levy,  as  to  which  the 
unrecorded  instrument  is  void,  should  be  preserved  for  the  benefit  of  the 
estate.^'' 

Davis  V.  Crompton,  20  A.  B.  R.  53,  158  Fed.  735  (C.  C.  A.  Pa.):  "Now,  § 
67f  further  provides  that  such  lien  shall  be  deemed  wholly  discharged  and  re- 
leased 'unless  the  court  shall  on  due  notice  order  that  the  right  under  such  levy, 
judgment,  attachment  or  other  lien  shall  be  preserved  for  the  benefit  of  the  es- 
tate, and  thereupon  the  same  may  pass  to  and  shall  be  preserved  by  the  trustee 
for  the  benefit  of  the  estate  aforesaid.'  The  trustee  did  not  attempt  to  pre- 
serve this  lien.  It  was  the  receiver  who,  through  the  restraining  order,  ob- 
tained possession  of  the  property  discharged  of  the  lien;  no  proceedings  were 
then  taken  to  preserve  the  lien,  and  it  was  not  until  April  4,  1907,  in  the  midst 
of  the  controversy  arising  between  the  conditional  vendor  (claimant  herein) 
and  the  trustee,  that  the  trustee  filed  a  petition  praying  to  be  subrogated  to  the 
rights  of  the  execution  creditor,  upon  which  petition  an  order  of  subrogation 
was  entered.  An  examination  of  the  record  shows  that  the  execution  creditor 
no  longer  had  any  rights  at  the  time  the  order  of  subrogation  was  made,  and 
therefore,  the  trustee  took  nothing  by  virtue  of  the  said  order.'' 

§  1243^.  Whether  Extent   of  Lien  Measures  Extent   of  Trus- 
tee's Rights. — It  would  seem  to  follow,  logically,  that  the  extent  of  such 

26.   Hewitt  v.   Berlin  Machine  Wks.,  542,  116  Fed.  766  (D.  C.  Conn.);  In  re 

11  A.  B.  R.  709,  194  U.  S.  296:     This  Dixon    (apparently),   12   A.    B.    R.    191 

was  a  case  arising  in  New  York  whose  (Ref.     Ga.);    In    re    Bozeman    (appar- 

statutes    make    conditional    sales    void  ently),  2  A.  B.  R.  809  (Ref.  Ga.);  In  re 

only  as  against  subsequent  purchasers,  Grainger,  20  A.  B.  R.  166,  160  Fed.  69 

pledgees  or  mortgagees  in  good  faith,  (C.  C.  A.  Calif.).     Instance,  In  re  New- 

the   Supreme   Court   holding  a  trustee  ton  &  Co.  (Swoflord  Bros.  Dry  Goods 

in   bankruptcy   not  to   be   within   such  v.  Bryant),  18  A.  B.  R.   567,  153  Fed 

terms,  the  Supreme  Court  saying:  "And  841   (C.  C.  A.  Ark.,  affirmed  sub  nom 

the  Circuit  Court  of  Appeals  adhering  Bryant  v.  Swaflord,  22  A.  B.  R.  Ill) 

to  that  decision  (In  re  N.  Y.  Econom-  Bryant  v.  Swaflford  Bros.  Co.,  22  A.  B 

ical  Ptg.  Co.)  held  in  this  case  that,  in-  R.  Ill,  214  U.  S.  279,  quoted  at  §  1141; 

asmuch  as  by  the  New  York  statutes,  In  re  Agnew,  23  A.  B.  R.  360   (D.   C. 

a  conditional  sale  such  as  that  in  ques-  Miss.),  although  seller  deprived  of  his 

tion   was  void   only  as   against  subse-  rights  because  of  commingling  of  goods 

quent  purchasers  or  pledgees  or  mort-  with   other   goods   and   because   of   no 

gagees  in  good  faith,  the  District  Court  accounting   of   proceeds.     Arctic,    etc., 

was  right,  and  affirmed  the  judgment.  Co.  v.  Armstrong  County  Trust  Co.,  37 

*     *     *  A.   B.   R.   562,   192   Fed.   114   (C.   C.   A. 

"We   concur   in   this   view,   which   is  Pa.) ;  Nauman  Co.  v.  Bradshaw,  27  A. 

sustained  by  decisions  under  previous  B.  R.  565,  193  Fed.  350  (C.  C.  A.  la.); 

bankruptcy  laws  and  is  not  shaken  by  In  re  Lutz,  28  A.  B.  R.  649,  197  Fed. 

a    different    result   in    cases   arising   in  493  (D.  C.  Ark.) ;  In  re  Forse,  35  A.  B. 

States  by  whose  laws  conditional  sales  R.  134,  183  Fed.  313  (D.  C.  N.  Y.). 
are  void  as  against  creditors."  27.  See,  also,  post,  §  1491. 

In  re  Burkle  (apparently),  8  A.  B.  R. 

3   R   B— 11 
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creditor's  lien  would  measure  the  extent  of  the  trustee's  rights  in  the  prop- 
erty levied  upon  as  against  the  conditional  vendor;  and  that  as  to  any  ex- 
cess of  the  property,  over  and  above  the  lien,  the  rights  of  the  conditional 
vendor  would  be  paramount  to  those  of  the  trustee  precisely  as  they  would 
be  to  those  of  the  bankrupt. 

In  re  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  514  (C.  C.  A.  N.  Y.): 
"We  conclude  that,  except  as  to  the  Reilly  judgment,  the  lien  of  the  mortgage 
was  valid,  and  that  the  trustee  is  entitled  only  to  the  amount  of  that  judgment 
out  of  the  proceeds  in  the  registry  of  the  court." 

Unless  the  same  was  also  void  as  against  the  trustee  by  virtue  of  his 
rights  under  the  Amendment  of  1910.^^ 

§  1244.  Distinction  between  Conditional  Sales,  as  Mere  Reten- 
tions of  Title,  and  Chattel  Mortgages,  as  "Transfers." — The  funda- 
mental distinction  between  conditional  sales  whereby  the  seller  never  parts 
with  title  and  the  buyer  never  gets  title,  and  chattel  mortgages,  which  are 
"transfers,"  must  be  borne  in  mind  and,  if  borne  in  mind,  will  help  to  recon- 
cile apparently  conflicting  decisions  as  to  the  effect  of  failure  to  record  in- 
struments of  "transfer."  ^s 

Compare,  In  re  Cavagnaro,  16  A.  B.  R.  323,  143  Fed.  668  (D.  C.  N.  H.): 
"The  title  of  the  property  under  the  New  Hampshire  law  thus  remaining  in  the 
vendor,  and  the  right  of  a  particular  creditor  thus  resulting  upon  principles 
of  estoppel  through  the  creditor's  doing  something  without  notice,  like  that  of 
making  an  attachment  under  legal  process,  it  is  not  influenced  much  if  at  all 
by  §  67  of  the  Bankrupt  Act  or  the  decisions  thereunder,  which  in  a  large 
sense  relate  to  situations  where  the  debtor  has  undertaken  to  place  liens  upon 
property,  the  title  to  which  was  in  himself  rather  than  in  a  vendor." 

§  1245.  Critical  Analysis  of  State  Statutes  Requisite  to  Recon- 
cile Decisions. — And  a  critical  analysis  of  the  State  statutes  is  requisite 
to  reconcile  the  apparently  conflicting  decisions.^" 

88.    See    post,    §    1491J4.  bankruptcy  regardless   of  levy  or  lack 

29.  Compare  post,  §§  1334^  and  of  levy.  See  next  subdivision,  post, 
1373J^.       Compare,     also,     Mishawaka       §  1363. 

Woolen  Mfg.  Co.  v.  Smith,  20  A.  B.  R.  In  re  Garcewich,  8  A.  B.  R.  151,  115 

317,   158   Fed.   885    (D.   C.   Wis.);   also,  Fed.  87   (C.  C.  A.  N.  Y.) :  "When  the 

In  re  Dunlop,  19  A.  B.  R.  361,  156  Fed.  property    is     delivered    to     the    vendee 

545  (C.  C.  A.  Minn.);  also,  Am.  Mach.  for  consumption  or  sale,  or  to  be  dealt 

Co.,   19  A.  B:  R.  679,  157  Fed.  801   (C.  with  in  any  way  inconsistent  with  the 

C.  A.  N.  Car.) ;  also  compare,  suggest-  ownership    of   the    seller,    or   so   as    to 

ively,    In    re    Milbourne    Mills    Co.,    20  destroy   his   lien   or   right   of  property, 

A.  B.  R.  746,  163  Fed.  988   (D.  C.  Pa.,  the    transaction    cannot    be    upheld    as 

affirmed  sub  nom.  Fourth  St.  Nat.  Bk.  a  conditional  sale,  and  is  a  fraud  upon 

V.  Millborne  Mills  Co.,  33  A.  B.  R.  443,  the  creditors   of  the  vendee.     Even  in 

173  Fed.  177  (C.  C.  A.).  the   case   of  a  chattel   mortgage,   when 

30.  Power  of  Sale  in  Conditional  it  is  understood  between  the  mort- 
Vendee. — But  even  in  States  where  ac-  gagor  and  the  mortgagee,  that  the 
tual  levy  is  thus  required  to  invalidate  mortgagor  may  sell  the  chattels  in  his 
the  lien  for  mere  nonrecording,  if  the  business,  and  use  the  proceeds,  the 
vendee  is  given  the  right  to  sell  in  the  transaction  is  fraudulent  in  law  as 
ordinary  course  of  trade  it  would  seem  against  the  creditors  of  the  mortgagor, 
the   property  passes   to.  the  trustee   in  Such  an   arrangement,   if  expressed  in 
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In  re  Cavagnaro,  16  A.  B.  R.  322,  143  Fed.  668  (D.  C.  N.  H.) :  "Much  of  the 
apparent  conflict  upon  the  authorities,  in  respect  to  the  title  of  a  trustee  in 
bankruptcy  to  property  in  possession  of  the  bankrupt  under  conditional  sales, 
is  relieved  by  a  critical  examination  of  the  particular  phraseology  of  the 
statutes  upon  which  the  various  decisions  are  founded.  In  some  of  the  States 
it  is  declared  by  statute  that  unrecorded  conditional  sales  are  only  good  as 
between  the  vendor  and  vendee,  while  in  others  that  they  shall  be  void  for  want 
of  record  as  against  creditors,  subsequent  purchasers,  pledgees,  or  mortgagees, 
and  in  others  that  the  contract  shall  be  recorded  within  thirty  days  of  the 
delivery  of  the  property,  and  in  others  that  it  shall  be  acknowledged  and  re- 
corded in  order  to  be  binding  as  against  others  than  the  vendee  and  his  heirs. 
Isaac  on  Conditional  Sales  in  Bankruptcy,  9-12.  Thus,  it  will  be  seen,  under 
some  of  the  State  statutes  creditors  may  hold  against  an  unrecorded  conditional 
contract  of  sale  without  regard  to  the  question  of  actual  notice,  and  under  such 
circumstances  trustees  in  bankruptcy  reasonably  enough  hold  a  status,  with 
respect  to  the  title  of  the  property,  different  from  that  which  would  exist  under 
a  State  statute,  where  the  property  could  only  be  held  under  judicial  process 
by  an  attaching  creditor  without  notice.  Hence,  it  becomes  essential  to  look 
at  the  particular  provisions  of  the  New  Hampshire  statute  and  the  New  Hamp- 
shire authorities  as  to  the  status  of  the  title  under  a  conditional  sale  like  the 
one  in  question.'' 

§  1246.  Disguised  Conditional  Sales,  Void  for  Want  of  Record. — 

Transfers  amounting  to  conditional  sales,  unfiled  but  pretended  to  be  con- 
signments, leases  or  conveyances  of  other  interests  not  requiring  filing  or 
recording — the  property  passes. ^^ 

§  1246^.  Bills  of  Sale  as  Mortgages.— Bills  of  sale  given  as  se- 
curity are  mortgages,  and  follow  the  same  rules  with  regard  to  filing, 
powers  of  sale,  etc.,  as  mortgages. ^^ 

In  re  Reynolds,  18  A.   B.  R.  666,  153  Fed.  295   (D.   C.  Ark.):     "It  is  conceded 

the  instrument,  defeats  its  essential  na-  (D.  C.  Miss.) :  instance.  In  re  Atlanta 

ture   and    qualities   as   a   mortgage,   so  News   Pub.   Co.,   20  A.   B.   R.   193,   160 

that,  in  a  legal  sense,  it  is  not  a  secu-  Fed.   519   (D.   C.   Ga.);   instance.   In  re 

rity,    but    merely   the    expression    of    a  Barker,   20  A.   B.   R.   674   (Ref.   Colo.); 

confidence,    by    the    mortgagee  in  the  instance.  In  re  Newton,  18  A.  B.  R.  56?', 

mortgagor;  and,  if  made,  but  not  ex-  153  Fed.  841  (C.  C.  A.  Ark.);  instance, 

pressed   in   the    instrument,    is    equally  In  re   Reynolds,  18   A.   B.   R.   666,   153 

vicious,    if     not     more     suggestive    of  Fed.  295   (D.  C.  Ark.);  instance,  Zart- 

fraudulent  purpose."  man  v.  First   Nat.   Bank,   19   A.   B.   R. 

In  Pennsylvania  conditional  sales  are  27,     189    N.    Y.    267;    instance,    In    re 

void  as  to  creditors  (whether  recorded  Pierce,  19  A.  B.  R.  662,  157  Fed.  755  (C. 

or  not).     In  re  Butterwick,  12  A.  B.  R.  C.  A.   N.   Dak.);   impliedly.   First  Nat. 

536,   ISI   Fed.  371   (D.   C.   Penn.).  Bk.  v.  Guarantee  Title  &  Trust  Co.,  24 

In  some  States,  conditional  sales  con-  A.   B.   R.   330,   178   Fed.   187    (C.   C.  A. 

tracts  are  not  void  for  nonrecord  ex-  Pa.). 

cept  as  to  subsequent  creditors  without  31.  See  ante,  subdivision  "B,"  this  di- 

notice.     And  the  burden  of  proof  rests  vision  and  chapter,  §'  1328. 

on  such  creditors.     In  re  Sewell,  7  A.  In  re  Hartdagen,  26  A.  B.  R.  532,  189 

B.  R.  133,  111  Fed.  791   (D.  C.  Ky.).  Fed.  546  (D.  C.  Pa.),  quoted  at  §§  1140 

Apparently    some    such    qualification  and  1342;  In  re  Franklin  Lumber  Co., 

appears  to  be  the  law  in  Georgia.     In  36   A.    B.    R.    37,    187    Fed.   281    (D.    C. 

re  Dixon,  13  A.  B.   R.  191   (Ref.   Ga.).  Pa.),    quoted    at    §    1270. 

In  re  Burk,  32  A.  B.  R.  69,  168  Fed.  32.  Impliedly,     In     re     Gerstman     & 

994   (D.   C.   Ga.),   quoted  at  §  1141;  in-  Bandman,  19  A.  B.  R.  147,  157  Fed.  549  . 

stance.   In  re  Agnew,  23  A.  B.   R.  360  (C.  C.  A.  N.  Y.). 
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that  the  bill  of  sale  was,  in  fact,  a  mortgage,  and  under  the  decisions   of  the 
Supreme  Court  of  Arkansas  that  concession  is  correct." 

Compare,  instance.  Low  v.  Taylor,  19  A.  B.  R.  879,  68  Atl.  (N.  J.)  138:  "Where 
a  bill  of  sale  was  given,  unaccompanied  by  the  delivery  of  possession  of  the  prop- 
erty to  the  vendee  and  it  was  shown  to  have  been  made  merely  as  security 
for  money  loaned  and  goods  purchased,  and  was  not  executed  and  recorded  as 
required  by  the  chattel  mortgage  act,  it  will  be  set  aside  and  declared  void  as 
against  creditors  represented  by  a  trustee  in  bankruptcy  of  the  party  executing 
the  same.'' 

§  1247.  Chattel  Mortgages  or  Conditional  Sales  Made  in  State 
Where  Recording  Not  Required  but  Contemplating  Delivery  Where 
Required  and  Vice  Versa. — A  chattel  mortgage  ^^  or  a  conditional  sale 
contract  **  made  in  a  State  whose  laws  do  not  require  the  filing  or  record- 
ing of  such  mortgages  or  contracts,  which  contemplates  delivery  or  use  m 
another  State  whose  laws  do  require  such  filing,  is  governed  by  the  laws 
of  the  latter  state,  and  if  the  chattel  mortgage  or  conditional  sale  contract 
is  not  filed  or  recorded,  and  the  purchaser  goes  into  bankruptcy,  then  the 
trustee  of  the  bankrupt  purchaser  takes  the  property  free  from  the  liens. 

On  the  other  hand,  where  such  an  instrument  is  made  in  one  State,  the 
statutes  of  which  provide  for  recording  in  the  county  "wherein  the  prop- 
erty shall  be  kept,"  and  the  property  covered  by  said  contract  is  to  be  kept 
^at  a  place  in  another  jurisdiction,  the  statutes  of  which  provide  that  where 
a  conditional  sale  made  in  one  State  contemplates  or  expressly  provides 
that  the  property  is  to  be  delivered  or  used  in  another  State  the  law  of  the 
latter  State  governs,  and  if  no  law  of  that  State  inhibits  contracts  of  con- 
ditional sale,  the  validity  of  the  contract  in  question  is  to  be  tested  under 
the  general  law  upon  the  subject.^^ 

§  12 47 J.  Removing  Mortgaged  Chattels  or  Chattels  Sold  under 
Conditional  Sale  to  Another  State,  without  Consent. — Where  mort- 
gaged chattels  or  chattels  sold  under  conditional  sale  are  removed  from  the 
state  where  the  mortgage  or  conditional  sales  contract  has  been  duly 
recorded,  without  the  mortgagee's  or  conditional  vendor's  consent,  the 
lien  of  the  mortgagee  and  the  rights  of  the  conditional  vendor  remain  un- 
affected. 

§  1248.  Unrecorded  Real  Estate  Mortgages. — Unrecorded  real  es- 
tate mortgages  are  also  void  as  against  the  trustee  where  the  State  statutes 
or  decisions  declare  them   void    as    against  creditors ;  ^^  but  are  not  void 

33.  In  re  Greene,  13  A.  B.  R.  504,  134  Herbine  Co.,  36  A.  B.  R.  470,  188  Fed. 
Fed.  137  (D.  C.  Conn.).  503   (D.   C.   Pa.). 

34.  In  re  Yukon  Woolen  Co.,  3  A.  B.  35.  In  re  Gray,  21  A.  B.  R.  375,  170 
R.  805,  96  Fed.  336   (D.   C.   Conn.,  cit-  Fed.   638    (D.   C.   Okla.). 

ing  Hart  v.  Mfg.  Co.,  7  Fed.  543;  Pitts.  36.  Rosenbluth  v.  DeForest,  etc.,  Co., 

Loco.  &  Car  Wks.  v.  State  Nat'l  Bk.  of  37  A.   B.   R.  359   (Sup.   Ct.   Conn.);   In 

Keokuk,   Fed.   Cas.,   No.   11,198;    Hery-  re    Buchner,     39     A.    B.     R.     179,     502 

ford  V.  Davis,  103  U.  S.  335;  Chic.  Ry.  Fed.  979  (D.  C.  111.);  In  re  Lukens,  14 

Eq.   Co.  V.   Merchants'   Bk.,   136   U.   S.  A.  B.  R.  683,  138  Fed.  188  (D.  C.  Pa.), 

380).    Compare  impliedly.  In  re  Gehris-  although  it  does  not  appear  in  this  case 


§  1250  trustee's  title  and  right  to  assets.  1089 

where  the  State  law  declares  them  good  against  creditors.^'' 

The  Amendment  of  1910,  §  47a  (2),  endowing  the  trustee  with  the  rights 
of  a  creditor  "armed  with  process,"  is  applicable  to  real  estate.^* 

Sturdivant  Bank  v.  Schade,  27  A.  B.  R.  673,  195  Fed.  188  (C.  C.  A.  Mo.)  (Re- 
versing In  re  Jackson  Brick  &  Tile  Co.,  26  A.  B.  R.  916);  "The  trustee  being 
in  possession  of  the  real  estate  upon  which  the  lien  is  claimed  by  virtue  of 
§  47a  of  the  Bankruptcy  Act,  must  be  deemed  a  creditor  holding  a  lien  thereon 
by  legal  or  equitable  proceeding.''  In  this  case,  however,  the  court  held  the 
mortgage  valid  because  good  against  levying  creditor  under  state  law. 

An  unwitnessed  though  otherwise  duly  executed  real  estate  mortgage  has 
been  held  not  to  be  a  lien  in  Ohio  but  to  be  only  a  contract  to  give  a  lien 
upon  which  action  for  specific  performance  must  be  begun  before  the  bank- 
ruptcy of  the  mortgagor  else  it  will  be  invalid  as  to  the  trustee  in  bank- 
ruptcy,, such  holding  even  having  been  made  in  a  case  arising  before  the 
Amendment  of  1910  giving  the  trustee  the  right  of  a  levying  creditor,  the 
court  declaring  that  the  principles  of  Cassell  v.  York  did  not  apply  to  real 
estate  mortgages  and  doubting  whether  the  Supreme  Court  rightly  appre- 
hended the  Ohio  law  in  the  Cassell  v.  York  case,  at  best.^^ 

So,  in  some  jurisdictions,  an  assignment  of  a  mortgage  must  be  recorded 
in  order  that  it  may  be  valid  as  against  the  trustee  in  bankruptcy.*" 

§  1249.  Unrecorded  Sales  of  Personalty  Where  Property  Still 
in  Seller's  Hands. — Unrecorded  sales  of  personalty  where  the  property 
remains  in  the  hands  of  the  seller  are  void  in  some  states.*  ^ 

§  1250.  Other    Liens    and    Contracts    Not    Requiring   Record. — 

Where  the  statute  does  not  require  filing  a  lien  is  good  without  it.*^ 

Thus,  it  has  been  held  that  the  assignment  of  a  contract,  under  the  New 
York  Lien  Law,  need  not  be  recorded  in  order  to  be  effective  as  against 
the  contractor's  trustee  in  bankruptcy,  because  that  law  does  not  render 
such  an  assignment  void  as  to  general  creditors  or  creditors  entitled  to  file 

whether  the  vState  statute  required  real  38.  Sturdivant  Bank  v.  Schade,  27  A. 

estate  mortgages  to  be  recorded  in  or-  B.   673,   195   Fed.   188    (C.   C.   A.   Mo.), 

der  to  be  valid  against   creditors.     In  reversing  In  re  Jackson   Brick  &  Tile 

re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  Co.,  26  A.  B.  R.  916. 

(D.  C.  Md.).  Compare  In  re  Snelling,  29  A.  B.  R. 

In  re  Thorp,   13  A.   B.   R.   195    (Ref.  818,  202  Fed.  259  (D.  C.  Mass.),  where 

Va.,  affirmed  by  D.  C.) :     An  instance  it  was  held  that  real  estate  in  the  hands 

of  an  unrecorded  "deed  of  trust"  in  Vir-  of  a  third  party  holding  under  claim  of 

ginia.     But  this  case  is  wrongly  based  right  thereto  was  not  affected  by  the 

on   the   theory   that   the   trustee   is   an  Amendment  of  1910. 

"innocent  purchaser."  39.     Foerstner    v.     Citizens     Sav.     & 

37.    In  re  Mcintosh,  18  A.  B.  R.  173  Trust   Co.,   26  A.   B.   R.   377,   186   Fed. 

(C.   C.  A.   Calif.):     In  California,   New  1   (C.  C.  A.  Ohio). 

York    and    many    other    states    unre-  40.  In  re  Buchner,  29  A.   B.   R.  179, 

corded  real  estate  mortgages  are  good  307  Fed.  979  (D.  C.  111.), 

even   against   levying  creditors.     In  re  41.  In  re  Tweed,  12  A.  B.  R.  648,  131 

Hunt,    14   A.    B.    R.   416,    139    Fed.    283  Fed.  355  (D.  C.  Iowa). 

(D.     C.     N.     Y.);     obiter,     Butcher    v.  42.  See  ante,  §  1143  division  1  of  this 

Werksman,   30   A.   B.   R.  332,  304   Fed.  chapter,  "Tru.itee's  Title,  as  Successor- 

330  (D.  C.  N.  Y.).  to  Bankrupt."     See  also,  §§  1281,  1243. 
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liens  for  failure  to  record  it.*^ 

§  1251.  Owner's  Lien  on  Material  Left  on  Premises  by  Bank- 
rupt Contractor. — Thus,  the  owner's  lien  upon  material  left  on  the  prem- 
ises by  a  bankrupt  contractor,  which  by  contract  the  owner  is  entitled  to 
use  in  completing  the  job,  is  not  void,  although  the  contract  is  not  recorded.** 

§  1252.  Equitable  Liens  upon  Property  Already  Pledged  and  in 
Pledgee's  Hands. — Likewise,  a  pledge  without  delivery  of  the  article  in- 
volved, may  be  made  operative  as  an  equitable  lien,  where  definite  enough, 
and  will  be  good  without  recording  if  the  Statute  does  not  require  record- 
ing.*5 

§  1253.  Agreement  to  Insure  Operating  as  Equitable  Assign- 
ment.— Likewise  an  agreement,  made  at  the  time  of  the  passing  of  the  con- 
sideration, to  procure  and  assign  fire  insurance  policies  on  the  goods  to  be 
purchased  with  the  consideration,  will  operate  as  an  equitable  assignment 
and  be  valid  in  bankruptcy.*® 

Similarly  an  oral  agreement  to  procure  fire  insurance  for  the  benefit  of 
a  mortgagee  will  operate  as  an  equitable  assignment  of  the  proceeds  of 
policies  taken  out  in  the  mortgagor's  own  name,*''  but  not  of  policies  taken 
out  by  the  grantee  of  the  equity  of  redemption.*^ 

§  12  53^.  Other  Equitable  Liens  and  Assignments  and  Powers 
of  Sale  Not  Requiring  Record. — Other  equitable  liens  and  equitable 
assignments,  where  valid  by  State  law  without  record,  have  been  held  valid 
in  bankruptcy. 

But  the  essentials  of  an  equitable  lien  must  exist.*^ 

Fourth  St.  Nat.  Bank  v.  Millbourne  Mills  Co.,  23  A.  B.  R.  443,  173  Fed.  177 
(C.  C.  A.  Pa.):  "It  is,  however,  contended  that,  there  being  an  intent  to  pledge, 
an  equitable  lien  was  at  least  created,  which  entitles  the  certificate  holders  to 
the  fund.  It  is  difficult  to  see,  how  a  transaction,  which,  for  want  of  delivery, 
IS  inefifective  as  a  pledge,  can  be  pieced  out,  so  as  to  make  it  hold  as  something 

43.  In  re  Interstate  Pav.  Co.,  38  A.  47.  Hanson  v.  Blake,  19  A.  B.  R.  325, 
B.  R.  573,  197  Fed.  371  (D.  C.  N.  Y.).  150  Fed.  340  (D.  C.  Me.). 

44.  Duplan  Silk  Co.  v.  Spencer,  8  A.  43.  Hanson  v.  Blake,  19  A.  B.  R.  335, 
B.  R.  367,  115  Fed.  689  (C.  C.  A.  Penn.,  150  Fed.  340  (D.  C.  Me.), 
reversing  Spencer  v    Duplan  Silk  Co.,  ^^     Compare     ante,    §    1150,     where 
7  A^  B    R   5b4,  113  Fed.  638).  bankrupt's    title    taken    in    absence    of 

i,*®;.?^?«o%^°"J«^%"    r°"4'*    r    V       fra"d  and  of  any  levying  creditor;  and 
R.  441,  102  Fed    755   (CCA.   Ga.);  g   ^^^^y    ^^^^/^  ^^-^  j^^  ^'^^^^_ 

rT'6^3  ^3     Fed'fl^-rD    c'n    Y  V  Compare    post,  §  1372;  compare.  In  re 

B.  R    652,  131  Fed.  313   (D.  C    N.  Y.)  southern     Textile      Co.,    23    A.    B.   R. 
In   this   case   the   court  held   the   facts  ^^^  p^^   533  ((.   ^  ^_  y.),  wherein 

did  not  make   out  a  case  of  equitable  -^   ^^^   |^^,j   ^^  ^^^  ^j^^    ,     a   disguised 

hen.     In  re  Francis  J.  Bird,  25  A.  B.  R.  (.1,3.. pi   mortEra^e 

34,  180  Fed.  329   (D.  C.  Minn.).  chattel  mortgage 

46.  See  cases  cited  post,  under  "Void-  And  it  was  held  that  a  receipt  to  an 

able  Preferences,"  "Seventh  Element  of  auctioneer   for   advances   to   the   owner 

a  Preference,"  §  1370,  et  seq.    Also,  see  and.  for  expenses  did  not  constitute  an 

ante    §   1150  equitable   assignment   on    the   proceeds 
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else.  There  would  be  little  left  to  the  established  doctrine  with  regard  to  pledges, 
if  that  was  the  case;  and  it  is  somewhat  singular,  that  in  all  the  litigation,  where 
pledges  of  personal  property  have  been  upset,  for  want  of  a  delivery,  no  one 
should  have  discovered  this  easy  way  out.  This  is  not  to  say,  that  an  equitable 
lien,  under  some  circumstances,  may  not  exist;  but  only  that  there  is  nothing 
to  support  it  here.  It  never  arises  or  is  enforced  except  against  property  in  the 
hands  of  a  party  to  the  original  transaction  out  of  which  it  is  claimed  to  grow, 
or  his  voluntary  representatives,  or  one  who  has  notice  of  it  and  is  affected  with 
it  as  a  superior  right;  within  which  all  the  cases  cited  in  support  of  it  will 
be  found  to  fall.  19  Am.  &  Eng.  Encys.  (2  Ed.)  36.  It  is  not  good  as  against 
a  trustee  in  bankruptcy,  taking  title,  in  the  interest  of  creditors,  by  operation  of 
law,  as  is  the  case  here." 

Thus,  where  a  vendor's  lien  is  claimed  the  essentials  of  a  vendor's  lien 
must  exist.  ^^ 

§  1254.  But  Liens  Absolutely  Void,  Void  Also  in  Bankruptcy. — 

If  the  lien  is  void  in  any  event,  as  conditional  sales  in  Pennsylvania,  which 
are  void  as  to  creditors,  it  is  void  in  bankruptcy. ^^ 

§  1255.  Mechanics'  and  Subcontractors'  Liens  Not  Filed  Till 
after  Bankruptcy. — Mechanics'  and  subcontractors'  liens  are  not  void 
for  want  of  filing  or  recording  before  bankruptcy,  if  they  are  filed  after- 
wards within  the  statutory  time  from  the  furnishing  of  the  work  or  ma- 
terials; because  such  liens  are  not  void  as  to  levying  creditors  under  State 
law.^^ 

§  12  56.  Recording,  'Where  Lien  on  Both  Real  and  Personal  Prop- 
erty.— Instruments  recorded  properly  as  chattel  mortgages,  but  not  as  real 
estate  mortgages,  will  not  operate  as  liens  upon  buildings  belonging  to 
lessees  and  removable  by  them  where  leaseholds  are  regarded  as  real  es- 
tate. 5* 

§  1257.  Liens  Invalid  under  State  Law  for  Other  Reasons  than 
Lack  of  Record,  Void. — Claims  which  for  any  other  reason  than  for 
want  of  record  would  not  have  been  valid  liens  against  the  claims  of  any 
creditor  of  the  bankrupt  also  are  not  liens  against  his  estate.^" 

of  the  property,  where  the  auction  55.  Bankr.  Act,  §  67  (a).  See  "Fraud- 
sale  was  interrupted  and  the  actual  ulent  Transfers  and  Property  Held 
sale  was  made  months  afterward  by  on  Secret  Trust,"  ante,  div.  2,  sub- 
the  trustee  in  bankruptcy,  In  re  Paul-  div.  "A,"  §  1209,  et  seq.  Chattel 
haber  Stable  Co.,  22  A.  B.  R.  381,  170  mortgages  not  valid  as  against  cred- 
Fed.  68  (C.  C.  A.  N.  Y.).  itors  unless  on  certain  specified  ar- 
50.  In  re  Teter,  23  A.  B.  R.  223,  173  tide's  named  in  statute,  but  good  be- 
Fed.   798    (D.   C.  W.  Va.).  tween     parties     on     others,     good     as 

52.  In  re  Butterwick,  12  A.  B.  R.  536,  against  the  trustee  as  to  both,  where 
131  Fed.  371  (D.  C.  Penn.).  no  previous  levy  made.  In  re  Grainger, 

53.  See  ante,  division  1  of  this  chap-  20  A.  B.  R.  166,  160  Fed.  69  (C.  C.  A. 
ter,  subdivision  "B,"  "Mechanics'  and  Calif.).  But  compare  effect  of  Amend- 
Subcontractors'  Liens,"   §  1154,  et  seq.  ment   of   1910,   post,   §  1270. 

54.  In  re  Rogers  &  Woodward,  13  A.  This  section  of  the  statute  is  re- 
B.  R.  83,  132  Fed.  560  (D.  C.  Vt.).  ferred  to  in  Mattley  v.  Wolfe,  23  A. 
Compare,  In  re  Reynolds,  18  A.  B.  R.  B.  R.  673,  175  Fed.  619  (D.  C.  Neb.), 
666,  153  Fed.  295  (D.  C.  Ark.).  reversed   in   Mattley   v.    Giesler,   26   A. 
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§  1258.  Chattel  Mortgages  with  Power  of  Sale,  When  Void.— 

Chattel  mortgages  with  power  of  sale  are  void  as  against  the  trustee  if  there 
is  no  agreement  that  the  proceeds  be  applied  on  the  debt,  where  such  mort- 
gages are  held  void  as  to  creditors  by  the  law  of  the  state. ^^ 

The  goods  which  the  chattel  mortgage  thus  authorizes  the  bankrupt  to 
sell  must  pass  to  the  trustee  under  §  70  as  being  property  which  the  bank- 
rupt might  have  transferred  before  the  bankruptcy. 

Skillen  v.  Endelman,  11  A.  B.  R.  768,  79  N.  Y.  Supp.  413:  "Where  there  is  an 
agreement  or  understanding  between  the  parties,  at  the  time  of  the  execution  of 
a  chattel  mortgage,  that  the  mortgagor  may  sell  or  dispose  of  the  mortgaged 
property,  or  any  portion  thereof,  for  his  own  use,  the  mortgage  is  void  as  to  the 
creditors  of  the  mortgagor,  and  this  agreement  or  understanding  may  be  proved 
by  parol,  or  may  be  inferred  from  the  fact  that  the  mortgagee  permits  the  sale 
to  be  made." 


B.  R.  116,  187  Fed.  970  (C.  C.  A.  Nev.), 
quoted  at  §§  1379,  1382i4,  1383. 

Rights  of  surviving  partner  .and 
creditors,  where  partnership  had 
pledged  and  assigned  future  accounts 
but  surviving  partner  had  created  new 
accounts.  Natl.  Bank  v.  Title  &  Trust 
Co.,  24  A.  B.  R.  33a,  178  Fed.  187   (C. 

C.  A.  Pa.). 

56.  In  re  Hull,  8  A.  B.  R.  302,  115 
Fed.  858  (D.  C.  Vt.);  In  re  Tucker, 
20  A.  B.  R.  404,  161  Fed.  584  (D.  C. 
N.  Car.);  Knapp  v.  Milw.  Trust 
Co.,  20  A.  B.  R.  671,  162  Fed.  675 
(C.  C.  A.  Wis.,  affirming  In  re  Stand- 
ard Tel.  Co.,  19  A.  B.  R.  491,' 157  Fed. 
106);  In  re  Barker,  20  A.  B.  R.  674 
(Ref.  Colo.);  In  re  Hickerson,  20  A. 
B.  R.  682,  163  Fed.  345  (D.  C.  Idaho); 
In  re  Davis,  19  A.  B.  R.  98,  155  Fed. 
671  (D.  C.  N.  Y.);  impliedly.  In  re 
Bellevue  Pips  &  Fdy.  Co.,  32  A.  B.  R. 
97,  16  Ohio  Dec.  347  (Ref.  Ohio); 
Mitchell  V.  Mitchell,  17  A.  B.  R.  389, 
147  Fed.  280  (D.  C.  N.  Car.),  affirmed  in 
In  re  Tucker,  20  A.  B.  R.  404;  In  re 
Noethen,  27  A.  B.  R.  910,  195  Fed.  573 
(D.  C.  N.  Y.);  In  re  Volence,  27  A. 
B.  R.  914,  197  Fed.  332  (D.  C.  N.  Y.) ; 
In  re  Hammond,  26  A.  B.  R.  336,  188 
Fed.  1030  (D.  C.  Ohio),  quoted  at 
§  1270;  In  re  Geiver,  28  A.  B.  R.  413, 
193  Fed.  128  (D.  C.  S.  Dak.);  obiter.  In 
re  Hartman,  26  A.  B.  R.  76^  185  Fed. 
196  (D.  C.  N.  Y.);  compare,  obiter.  In 
re  Mahland,  26  A.  B.  R.  81,  184  'Fed. 
743  (D.  C.  N.  Y.).  See  analogous 
doctrine  as  to  conditional  sales,  ante, 
preceding  subdivisions  of  this  division. 
Dodge  V.  Norlin,  13  A.  B.  R.  176,  133 
Fed.  363  (C.  C.  A.  Colo.);  In  re  Dry 
Dock  Co.,  16  A.  B.  R.  335  (C.  C.  A. 
N.  Y.),  modifying  In  re  Marine  Con- 
struction &  Dry  Dock  Co.,  14  A.  B.  R. 
466  (D.  C.  N.  Y.);  In  re  Ditsch,  17  A. 
B.  R.   913   (D.   C.   Kas.);   obiter,  In  re 


Burnham,  15  A.  B.  R.  553  (D.  C.  N. 
Y.) ;  compare,  to  same  effect,  in  State 
Court  in  actions  wherein  the  trustee  is 
interested,  Skilton  v.  Codington,  15  A. 
B.  R.  820,  185  N.  Y.  80;  to  same  effect, 
Zartman  v.  Nat'l  Bk,  16  A.  B.  R.  155, 
106  App.  Div.  (N.  Y.)  406;  compare,  to 
same  effect:    Mitchell  v.  Mitchell,  17  A. 

B.  R.  389  (D.  C.  N.  Car.).  Compare, 
In  re  Jules  &  Frederic  Co.,  27  A.  B. 
R.  136,  193  Fed.  533  (D.  C.  Mass.), 
where  the  court  held  an  attempted 
delivery  of  a  stock  in  trade  under  a 
chattel    mortgage    to   be    insufficient. 

One  case  has  held  them  void  even 
where  held  not  void  by  State  tribunals, 
the  U.  S.  Supreme  Court  having  held 
them  void  as  a  rule  of  general  law.  In 
re  Hull,  8  A.  B.  R.  302,  115  Fed.  858  (D. 

C.  Vt.).  But  see  now,  Thompson  v. 
Fairbanks,  196  U.  S.  516,  13  A.  B.  R. 
437.  Also,  see  In  re  Nat'l  Bk,  14  A. 
B.-R.  180,  135  Fed.  63  (C.  C.  A.  Ohio). 

Chattel  mortgages  with  power  of 
sale,  where  the  proceeds,  of  the 
sales  are  not  applied  on  the  debt,  are 
void  as  to  creditors  under  §  67  (e).  In 
re  Egan  State  Bk.  v.  Rice,  9  A.  B.  R. 
437,  119  Fed.  107  (C.  C.  A.  S.  Dak.,  af- 
firming In  re  Platts,  6  A.  B.  R.  568). 
See  post,  division  3  of  this  chapter,  sub- 
division "C." 

Facts  held  not  to  constitute  chattel 
mortgage:  Executory  sale  of  bank- 
rupt's entire  season's  output  of  lumber: 
lumber  left  on  seller's  premises  and 
merely  tagged  with  buyer's  name;  and 
permission  given  to  seller  to  retail 
therefrom  provided  replacement  be 
made;  considerable  more  advanced  on 
total  purchase  price  than  lumber  up  to 
that  time  manufactured;  security  taken 
for  excess;  held  entire  transaction  does 
not  amount  to  mortgage.  Stelling  v. 
G.  W.  Jones  Lumber  Co.,  8  A.  B.  R. 
531,  116  Fed.  361   (C.  C.  A.  Wis.). 
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In  re  National  Bank  of  Canton,  14  A.  B.  R.  180,  135  Fed.  63  (C.  C.  A.  Ohio): 
"Under  the  settled  law  of  Ohio,  the  question  of  good  faith  is  not  vital  if,  under 
a  mortgage  of  a  stock  of  merchandise,  it  is  expressly  or  impliedly,  provided 
that  the  mortgagor  shall  remain  in  business  as  before  until  condition  broken  or 
the  mortgagee  in  his  own  interest  chooses  to  dispossess  him. 

"If  the  instrument  has  in  fact  been  made  in  good  faith  it  becomes  an  effectual 
security  notwithstanding  such  a  provision,  from  the  time  the  mortgagee  takes 
actual  possession. 

"But  before  possession  taken  such  an  instrument  is  void  as  matter  of  law  as 
to  purchasers  and  creditors  of  the  mortgagor.     *     *     * 

"It  is  also  noticeable  that  the  mortgage  contains  no  clause  requiring  the  mort- 
gagor to  account  for  sales  nor  that  the  lien  should  extend  to  goods  afterwards 
purchased.     *     *     * 

"But  with  reference  to  the  effect  of  a  mortgage  upon  a  stock  of  goods  with 
the  right  of  the  mortgagor  to  remain  in  possession  and  continue  business,  the 
instrument  is  fraudulent  in  law  regardless  of  registration,  and  void  as  to  cred- 
itors who  acquire  rights  before  the  mortgagee  takes  actual  possession.  Here 
the  mortgagee  never  took  possession  and  the  seizure  under  the  bankruptcy  pro- 
ceedings, therefore,  occurred  before  the  mortgage  was  validated." 

Zartman  v.  First  Nat.  Bank,  19  A.  B.  R.  37,  189  N.  Y.  367:  "*  *  *  because 
an  agreement  permitting  the  mortgagor  to  sell  for  his  own  benefit  renders  the 
mortgage  fraudulent  as  matter  of  law  as  to  the  creditors  represented  by  the 
plaintiff." 

In  re  Construction  &  Dry  Dock  Co.,  14  A.  B.  R.  466  (D,  C.  N.  Y.,  modified, 
16  A.  B.  R.  335):  "As  already  stated,  in  the  Roberts  case,  the  mortgagor  sold, 
and  was  permitted  to  sell,  goods  in  a  store;  in  the  Benner  case  he  was  empowered 
.  to  sell  lumber;  in  the  case  at  bar  it  was  contemplated  that  it  should  sell  material 
and  ships,  and  it  was  free  to  use  and  consume  its  stock  of  materials  on  hand  for 
the  purposes  of  its  business.  A  mortgage  on  a  pound  of  sugar  and  one  on  a 
ship  should  be  alike  invalid  where  the  same  power  of  disposition  is  given  to  the 
mortgagor.  The  money  was  loaned  for  the  very  essential  purpose  of  vitalizing 
the  business,  so  that  its  stock  and  material  might  be  made  into  ships,  or  other 
structures  to  be  sold  and  repaired.  Assume  that  money  is  loaned  to  a  baker  to 
enable  him  to  conduct  his  business  and  to  secure  the  loan  a  mortgage  is  taken 
on  the  flour  constituting  the  baker's  stock  in  trade,  and  he  is  empowered  to  con- 
vert such  flour  into  loaves  of  bread  and  to  sell  the  same,  would  any  one  contend 
that  the  mortgage  was  an  effectual  lien  upon  either  the  flour  or  the  loaves?  In 
such  case  the  parties  constitute  the  material,  and  whatever  results  therefrom, 
articles  of  commerce,  and  the  manifest  intention  is  that  they  shall  be  sold  free 
from  the  mortgage.  In  principle,  there  is  no  difference  between  material  in  a 
shipyard,  authorized  to  be  converted  into  boats  and  ships,  and  thereupon  sold, 
and  flour  which  is  authorized  by  the  parties  to  be  converted  into  loaves  of  bread 
and  sold.  The  magnitude  or  qualities  of  the  article,  or  the  structure  into  which 
it  is  intended  that  they  shall  enter,  should  not  mislead  the  reason.  The  law  has 
a  common  application.  If  articles  are  left  with  the  mortgagor  to  sell  in  the  course 
of  his  business  and  for  the  purposes  of  his  business,  then,  under  the  decisions 
considered,  the  mortgage  is  invalid.  If  a  rule  exists,  it  should  be  applied  log- 
ically." 

In  re  Standard  Tel.  Co.,  19  A.  B.  R.  491,  157  Fed.  106  (D.  C.  Wis.),  affirmed 
sub.  nom.  Knappz;.  Milw.  Tr.  Co.,  30  A.  B.  R.  671,  163  Fed.  675  (C.  C.  A.):  "The 
question  of  law  arising  in  this  case  involves  the  construction  of  a  Wisconsin 
statute.    It  is  therefore  a  local  question,  as  the  federal  court  in  such  a  case  adopts 
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the  ruling  of  the  highest  judicial  tribunal  of  the  State.  This  proposition  is  so 
familiar  as  to  require  the  citation  of  no  authorities.  The  Wisconsin  Supreme 
Court  has  consistently  held  that  a  chattel  mortgage,  which  upon  its  face  stipu- 
lates that  the  mortgagor  may  retain  possession  of  the  mortgaged  property,  sell 
and  dispose  of  the  same  in  the  usual  course  of  business,  and  appropriate  any  part 
of  such  proceeds  to  his  own  use  and  benefit,  is  fraudulent  and  void  as  to  creditors. 
*  *  *  Under  these  cases  it  is  not  a  question  of  intent,  because  such  an  ar- 
rangement necessarily  tends  to  hinder,  delay,  and  defraud  creditors.  The  mis- 
chief that  called  forth  this  stringent  doctrine  was  the  hardship  imposed  upon  the 
general  creditor  who  found  between  him  and  his  debtor  a  chattel  mortgage  on  a 
stock  of  goods  which  allowed  the  mortgagor  to  retain  possession,  and  to  appro- 
priate to  his  own  use,  the  avails  of  the  business,  while  such  creditor  was  remedi- 
les9.|  As  against  such  creditor,  such  a  mortgagor  under  Wisconsin  decisions  is 
void  as  matter  of  law  without  regard  to  the  question  of  the  intention  of  the  par- 
ties to  the  mortgage.  The  mortgage  in  suit  expressly  allows  the  mortgagor  the 
privilege  of  disposing  of  the  avails  of  the  business  to  its  own  uses  and  pur- 
poses, provided  only:  (a)  The  interest  on  the  bond  is  paid;  (b)  the  sinking 
fund,  amounting  to  $500  per  quarter,  or  $2,000  per  annum,  is  pravided  for.  Be- 
yond this  the  power  of  sale  and  appropriation  is  unrestrained.  But  the  mort- 
gage under  consideration  contains  another  more  obnoxious  provision.  By  ex- 
press terms  it  is  stipulated  that  if  and  when  the  mortgagee  shall  consent  to  waive 
the  requirements  as  to  the  sinking  fund,  then  and  in  that  case  the  mortgagor 
is  simply  required  to  keep  up  the  interest  on  the  bonds,  and  is  at  liberty  to 
apply  all  the  balance  of  the  proceeds  of  the  business  to  its  own  uses  and  pur- 
poses. Thus  a  secret  agreement  between  the  parties  may  result  in  continuing 
the  lien  of  the  mortgagee  indefinitely,  and  furnish  a  cover  to  protect  the 
mortgagor  from  attacks  of  creditors  while  using  the  proceeds  of  the  business 
as  though  the  same  were  his  own." 

In  re  Standard  Tel.  &  Elec.  Co.  (Knapp  v.  Milw.  Tr.  Co.),  34  A.  B.  R.  761, 
216  U.  S.  545  (affirming  20  A.  B.  R.  671,  162  Fed.  675,  C.  C.  A.,  and  19  A.  B. 
R.  491,  157  Fed.  106,  D.  C.) :  "It  was  found  as  a  matter  of  fact  that  no  state- 
ment was  filed  of  the  amount  of  the  sales,  amount  of  new  stock  bought,  amount 
applied  on  mortgage,  etc.,  every  sixty  days,  as  required  by  the  Wisconsin 
statute,  §  2316b;  that  since  the  execution  of  the  mortgage  the  company,  in 
the  course  of  its  business,  made  sales  from  the  mortgaged  property  and  ap- 
plied the  proceeds  to  its  own  use;  that  the  property  was  in  possession  of  the 
mortgagor;  that  Knapp,  the  trustee,  knew  that  the  business  was  being  so 
transacted;  that  it  was  understood  that  the  business  should  be  so  transacted 
and  sales  of  the  mortgaged  property  so  applied  to  the  mortgagor's  use. 

"While  there  was  a  finding  that  no  intentional  bad  faith  was  shown,  still 
we  agree  with  the  Court  of  Appeals  and  the  district  judge  that,  under  the  law 
of  Wisconsin,  as  construed  by  her  highest  court,  such  conditions  as  were  con- 
tained in  these  mortgages  rendered  them  fraudulent  in  law  and  void  as  to 
creditors."  Quotation  from  this  decision  is  continued  at  §  1211.  It  is  also 
quoted  on  questions  of  procedure  at  §§  2875  and  2969. 

And  this  is  equally  true  as  to  a  contract  which,  in  effect,  operates  as  a 
chattel  mortgage.^'' 

And  it  is  void,  even  where  the  mortgagee  has  actually  seized  the  goods 
before  bankruptcy,  in  some  states. ^^ 

57.  In  re  Marengo,  etc.,  Co.,  29  A.  B.  58.    In    re    Barker,    20   A.    B.    R.    674 

R.  46,  199  Fed.  474  (D.  C.  Ala.).  (Ref.  Colo.). 
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In  re  Reynolds,  18  A.  B.  R.  666,  153  Fed.  395  (D.  C.  Ark.):  "These  deci- 
sions strike  down  the  mortgage  in  controversy,  in  so  far  as  it  applies  to  chat- 
tels left  in  the  hands  of  the  bankrupt  with  the  right  to  sell  in  the  usual  course 
of  business.  The  mortgage  on  the  stock  of  merchandise  left  in  the  possession 
of  the  bankrupt  with  the  right  to  sell  in  the  usual  course  of  business,  and  to 
buy  and  add  new  stock  in  the  same  manner,  was  void  as  to  creditors  ab  initio, 
and  continued  void  even  after  the  possession  was  taken,  for  the  reason  that 
it  was  a  fraud  upon  creditors  under  the  Arkansas  decisions." 

And  is  void  whether  the  mortgage  is  recorded  or  not.^® 
In   some  states,  however,   the  objectionable   feature  of   such  mortgages 
is  eliminated  by  taking  possession  of  the  property,  pursuant  to  a  reserved 
power,  before  a  creditor  asserts  a  right  thereto  by  seizure  or  otherwise.®" 
And  such  mortgages  are  valid  in  some  jurisdictions.®"" 

§  1259.  Not  Void  if  Agreement  to  Apply  Exists  Though  Agree- 
ment Disregarded. — But  such  mortgage  is  not  void  where  there  is  an 
agreement  that  "the  mortgagor  should  so  apply  the  proceeds.®  ^ 

And  this  is  so  even  though  the  obligation  is  disregarded  by  the  mortgagor, 
if  without  the  mortgagee's  consent.®^ 

But  if  the  mortgagee  consents,  or  knowingly  acquiesces,  the  chattel  mort- 
gage is  void. 

In  re  Hartman,  36  A.  B.  R.  76,  185  Fed.  196  (D.  C.  N.  Y.):  "But  when  it 
appears  that  what  was  done  was  in  pursuance  of  a  common  understanding  and 
with  the  knowledge  and  concurrence  of  both  the  mortgagor  and  mortgagee, 
the  conclusion  is  irresistible  that  the  parties  acted  pursuant  to  the  agreement 
actually  made,  whatever  may  be  found  expressed  in  the   mortgage   itself." 

And  in  some  states,  even  before  the  Amendment  of  1910  giving  the  trus- 
tee the  right  of  a  levying  creditor,  the  mortgage  was  held  void  against  gen- 
eral creditors,  because  actually  fraudulent.®^ 

§  1260.  And  Mere  Remaining  in  Possession  and  Selling  for  Short 
Period  without  Reservation  of  Power  of  Sale,  Does  Not  Vitiate. — 

And  a  chattel  mortgage  on  a  stock  of  goods  not  reserving  power  of  sale,  is 
not  void  because  the  mortgagors  did  remain  in  possession  a  short  while  and 
sell  in  the  usual  course  of  business.®* 

59.  In  re  Bellevue  Pipe  &  Fdy.  Co.,  C.  N.  Y.);  In  re  Burnham,  15  A.  B.  R. 
33  A.  B.  R.  97,  16  Ohio  Dec.  347   (Ref.  553,  140  Fed.  936  (D.  C..N.  Y.). 
Ohio).  63.     Compare    ante,    §    1309;    also.    In 

60.  Alles  V.  Johansen,  etc.,  38  A.  B.  re  Hartman,  36  A.  B.  R.  76,  185  Fed. 
R.  399,  197  Fed.  374  (C.  C.  A.  Mo.).  196  (D.  C.  N.  Y.). 

60a.  In  re  Harnden,  39  A.  B.  R.  507,  64.  Davis  v.  Turner,  9  A.  B.  R.  704, 

200  Fed.  173  (D.  C.  New  Mex.).  120  Fed.  605  (C.  C.  A.  N.  Car.);  In  re 

61.  In  re  Beede,  11  A.  B.  R.  387  (D.  Standard  Tel.  Co.,  19  A.  B.  R.  491,  157 
C.  N.  Y.),  in  which  case,  however,  at-  Fed.  106  (D.  C.  Wis.),  quoted  at  §  1358; 
tention  was  not  particularly  called  to  Knapp  v.  Milw.  Tr.  Co.,  20  A.  B.  R. 
the  force  of  ?  67  (e).  In  re  Burnham,  671,  162  Fed.  675  (C.  C.  A.  Wis.,  af- 
15  A.  B.  R.  553,  140  Fed.  926  (D.  C.  firming  In  re  Standard  Tel.  Co.,  19  A. 
N.  Y.);  obiter,  In  re  Dry  Dock  Co.,  16  B.  R.  491,  157  Fed.  106).  Perhaps,  In 
A.  B.  R.  326  (C.  C.  A.  N.  Y.).  re  Tucker,  20  A.  B.  R.  404,  161  Fed.  584 

62.  In  re  Beede,  11  A.  B.  R.  387   (D.  (D.   C.  Ga.). 
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§  1261.  Power  of  Sale  Not  Reserved  in  Express  Terms. — And 

they  are  void  whether  the  powfer  of  sale  be  expressed  in  the  mortgages  them- 
selves or  be  by  outside  agrfeement,^^  and  such  agreement  may  be  inferred 
from  acquiescence  with  knowledge  on  the  mortgagee's  part;®*  and  the 
ordinary  stipulation  that  the  mortgagor  may  continue  in  full  and  free  en- 
joyment has  been  held  to  mean  when  applied  to  a  stock  of  merchandise 
the  usual  method, of  enjoyment,  namely,  sale.*'' 

§  1262.  Whether  Power  of  Sale  Mortgage  Void  Only  as  to  Goods 
to  Be  Sold  or  Void  in  Toto. — In  some  states  a  chattel  mortgage  contain- 
ing an  agreement  that  the  mortgagor  may  sell  in  the  usual  course  of  busi- 
ness for  his  own  benefit  is  void  only  as  to  the  extent  of  the  property  to 
which  such  agreement  applies;  thus,  in  Indiana;*®  also,  in  Vermont;*^ 
also  in  Ohio ;  '"^  but  is,  perhaps,  void  as  to  the  whole,  in  New  York,  by  the 
State  court  rulings,^  ^  though  not  by  the  federal  rulings.'' ^  Also,  it  is  per- 
haps void  as  to  the  whole  in  Colorado.''* 

§  1263.  Conditional  Sales  Contracts  with  Power  of  Sale,  Sub- 
ject to  Same  Rules  as  Chattel  Mortgages. — Conditional  sales  contracts 
are  ineffective  in  many  States  to  reserve  title  in  the  vendor,  where  the  con- 
ditional vendee  has  the  power  of  selling  in  the  usual  course  of  business.''* 

In  re  Garcewich,  8  A.  B.  R.  149,  115  Fed.  87  (C.  C.  A.  N.  Y.) :  "It  is  the 
settled   law    of   this    State    that   personal   property   may   be    sold    and    delivered 

65.  Skillen  v.  Endelman,  11  A.  B.  R.  gage  appears  to  be  valid  as  to  the 
166,  39  Misc.  261,  79  N.  Y.  Supp.  413;  goods  on  hand  when  it  was  made." 
Mitchell  V.  Mitchell,  17  A.  B.  R.  389  70.  In  re  Hammond,  26  A.  B.  R.  336, 
(D.  C.  N.  Car.);  In  re  Ditsch,  17  A.  B.  188  Fed.  1020  (D.  C.  Ohio),  quoted, 
R.  913  (D.  C.  Kans.) ;  compare  In  re  on  entirely  distinct  point,  at  §  1270. 
Geiver,  28  A.  B.  R.  413,  193  Fed.  128  71.  Skillen  v.  Endelman,  11  A.  B.  R. 
(D.  C.  S.  Dak.).  766,  39  Misc.  261,  79  N.  Y.  Supp.  413; 

66.  Skillen  v.  Endelman,  11  A.  B.  R.  apparently,  Zartman  v.  Nat'l  Bk.,  16  A. 
766,  38  Misc.  261,  79  N.  Y.  Supp.  413;  B.  R.  155,  106  App.  Div.  406,  affirmed 
In  re  Ditsch,  17  A.  B.  R.  912  (D.  C.  in  19  A.  B.  R.  27,  189  N.  Y.  267;  com- 
Kas.);  In  re  Noethen,  29  A.  B.  R.  234,  pare.  In  re  Dry  Dock  Co.,  16  A.  B.  R. 
201  Fed.  97   (C.  C.  A.  N.  Y.).  325   (C.  C.  A.  N.  Y.). 

67.  In  re  Nat'l  Bk.  of  Canton,  14  A.  72.  In  re  Davis,  19  A.  B.  R.  98,  155 
B.  R.  183,  135  Fed.  62  (C.  C.  A.  Ohio).  Fed.  671   (D.   C.  N.  Y.). 

68.  In  re  Soudans  Mfg.  Co.,  8  A.  B.  73.  Dodge  v.  Norlin,  13  A.  B.  R.  176, 
R.  45,  113  Fed.  804   (C.   C.  A.   Ind.).  133    Fed.    363    (C.    C.    A.    Colo.). 

69.  In  re  Ball,  10  A.  B.  R.  564,  123  74.  Inferentially,  In  re  Carpenter, 
Fed.  164  (D.  C.  Vt.) :  "The  referee  has  11  A.  B.  R.  147,  125  Fed.  831  (D.  C. 
found  that  it  was  understood  between  N.  Y.) ;  In  re  Howland,  6  A.  B.  R. 
the  claimant  and  the  bankrupt,  when  495,  109  Fed.  869  (D.  C.  N.  Y.);  com- 
the  mortgages  were  made,  that  he  was  pare,  Dolle  v.  Cassell,  14  A.  B.  R.  52, 
to  remain  in  possession  of  the  goods,  135  Fed.  52  (C.  C.  A.  Ohio,  reversed 
sell  them  in  the  ordinary  course  of  the  sub  nom.  York  Mfg.  Co.  v.  Cassell, 
business,  and  use  the  proceeds  as  he  15  A.  B.  R.  633,  201  U.  S.  344);  in- 
needed  the  same.  This  provision  is  stance.  In  re  Newton  &  Co.,  18  A. 
said  to  have  rendered  the  mortgages  B.  R.  567,  153  Fed.  841  (C.  C.  A. 
fraudulent  as  to  creditors,  and  void  as  Ark.) ;  In  re  Geo.  O.  Hassam  &  Son, 
to  the  trustee.  But  no  wrongful  inten-  18  A.  B.  R.  745,  153  Fed.  932  (D.  C. 
tion  is  found,  and  the  effect  of  the  Vt.),  quoted  at  §  1228;  In  re  Perkins, 
agreement  itself  would  seem  to  be  no  19  A.  B.  R.  134,  155  Fed.  237  (D.  C. 
more  than  a  withdrawal  of  the  prop-  Me.),  quoted  at  §  1222>^;  Mishawaka 
erty  as  fast  as  sold  from  the  operation  Woolen  Mfg.  Co.  v.  Westveer,  27  A. 
of  the  mortgages.     *     *    *    The  mort-  B.  R.  345,  191  Fed.  465  (C.  C.  A.  Mich.). 
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under  an  agreement  for  the  payment  of  the  price  at  a  future  day,  and  the  title 
by  express  agreement  remain  in  the  vendor  until  the  payment  of  the  purchase 
price.  In  such  a  case  the  payment  is  strictly  a  condition  precedent,  and  until 
the  performance  the  title  does  not  vest  in  the  buyer.  It  is  one  of  the  excep- 
tional cases  in  which  the  law  tolerates  the  separation  of  the  apparent  from 
the  real  ownership  of  chattels  when  the  honesty  of  the  transaction  is  made  to 
appear.  -But  when  the  purpose  for  which  the  possession  of  the  property  is 
delivered  is  inconsistent  with  the  continued  ownership  of  the  vendor,  the  trans- 
action will  be  presumed  fraudulent  as  against  purchasers  and  creditors.  The 
transaction  will  be  deemed  merely  colorable,  and  the  title  to  have  been  vested 
absolutely  in  the  buyer.  Ludden  v.  Hazen,  31  Barb.  650;  Frank  v.  Batten,  49 
Hun  91,  1  N.  Y.  Supp.  705;  Bonesteel  v.  Flack,  41  Barb.  435.  When  the  prop- 
erty is  delivered  to  the  vendee  for  consumption  or  sale,  or  to  be  dealt  with  in 
any  way  inconsistent  with  the  ownership  of  the  seller,  or  so  as  to  destroy  his 
lien  or  right  of  property,  the  transaction  cannot  be  upheld  as  a  conditional 
sale,  and  is  a  fraud  upon  the  creditors  of  the  vendee.  Even  in  the  case  of  a 
chattel  mortgage,  when  it  is  understood  between  the  mortgagor  and  the  mort- 
gagee that  the  mortgagor  may  sell  the  chattels'  in  his  business,  and  use  the 
proceeds,  the  transaction  is  fraudulent  in  law  as  against  the  creditors  of  the 
mortgagor.  Such  an  arrangement,  if  expressed  in  the  instrument,  defeats  its 
essential  nature  and  qualities  as  a  mortgage,  'so  that,  in  a  legal  sense,  it  is  not 
a  security,  but  merely  the  expression  of  a  confidence  by  the  mortgagee  in  the 
mortgagor;  and,  if  made,  but  not  expressed  in  the  instrument,  is  equally  vicious, 
if  not  more  suggestive  of  a  fraudulent  purpose." 

But  in  some  States,  they  are  valid;  are  valid  even  as  against  assignees  in 
insolvency;  also  are  valid  whether  they  be  recorded  or  not,  and  so,  in  such 
States,  they  are  good  against  the  trustee.'^  ^ 

Bryant  v.  Swofiford  Bros.  Co.,  33  A.  B.  R.  Ill,  314  U.  S.  379,  "  *  *  *  but 
in  bankruptcy  the  construction  and  validity  of  such  a  contract  must  be  de- 
termined by  the  local  law  of  the  State.  *  *  *  That  such  a  contract  is  a 
conditional  sale  and  is  valid  without  record  is  the  law  of  Arkansas.  *  *  * 
The  trustee  has  no  higher  rights  in  this  regard." 

In  re  Newton  (Swofford  Bros.  Dry  Goods  Co.  v.  Bryant),  18  A.  B.  R.  567, 
153  Fed.  841  (C.  C.  A.  Ark.):  "Whether  the  contract  under  which  appellant 
claims  is  one  of  conditional  sale  or  is  a  chattel  mortgage,  and,  as  between 
the  parties  thereto,  whether  it  is  valid,  and  what  the  effect  of  the  failure  to 
record  it  may  be,  are  questions  to  be  determined  exclusively  by  the  local  law. 
Thompson  v.  Fairbanks,  196  U.  S.  516,  13  Am.  B.  R.  437;  Humphrey  v.  Tat- 
man,  198  Lf.  S.  91,  14  Am.  B.  R.  74;  York  Mfg.  Co.  v.  Cassell,  301  U.  S.  344, 
15  Am.  B.  R.  633.  Whatever  may  be  the  law  in  some  jurisdictions  it  is  au- 
thoritatively settled  in  Arkansas,  that  a  contract  of  conditional  sale  is  valid 
notwithstanding  it  contains  a  provision  that  the  vendee  may  sell  the  property 
in  the  usual  course  of  his  business.  Triplett  v.  Implement  Co.,  68  Ark.  230, 
57  S.  W.  261,  involved  a  contract  of  that  character,  and  the  conditional  vendor 
was  allowed  to  recover  the  goods  from  the  vendee's  assignee  in  insolvency 
who  had  taken  possession  of  them."     Quoted  further  at  §  1381. 

Thus,  as  to  contracts  of  "sale  and  return.'"^® 

In  re  Dunlop,  19  A.  B.  R.  361,  156  Fed.  545   (C.  C.  A.   Minn.):     "A  stipula- 

75.  In  re  Gray,  31  A.  B.  R.  375,  170  76.  In    re    Allen,    35    A.    B.    R.    72S, 

Fed.  638  (D.  C.  Okla.).  183  Fed.  173  (D.  C.  Ark.). 
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tion  that  the  purchaser  may  sell  the  merchandise  in  the  regular  course  of 
business,  and  that  he  shall  apply  the  proceeds  to  his  debt  as  a  credit  or  as 
collateral  security,  at  the  option  of  the  vendor,  does  not  render  such  a  con- 
tract fraudulent  or  voidable  against  creditors.  It  does  not  make  it  a  chattel 
mortgage   with   a   secret   lien." 

In  re  Pierce,  19  A.  B.  R.  663,  157  Fed.  755  (C.  C.  A.  N.  Dak.):  "But  the 
trustee  says  the  sale  was  absolute,  not  conditional,  because  the  bankrupt,  a 
merchant,  was  authorized  to  resell  the  property  in  the  usual  course  of  his 
business.  The  prevailing  rule,  however,  is  that  this  does  not  destroy  the  title 
reserved  by  a  vendor,  at  least  before  there  has  been  a  resale  to  a  third  party. 
The  title  to  the  articles  unsold  remains  in  the  vendor  until  the  purchase  price 
is  paid.  Lewis  v.  McCabe,  49  Conn.  141,  44  Am.  Rep.  217;  Rogers  v.  White- 
house,  71  Me.  222;  Armington  v.  Houston,  38  Vt.  448,  91  Am.  Dec.  366.  In 
the  latter  case  the  understanding  was  that  the  vendee  might  use  the  goods 
for  family  consumption.  See,  also,  Swofford  Bros.  Dry  Goods  Co.  "u.  Bryant 
(C.  C.  A.),  18  Am.  B.  R.  567,  153  Fed.  841,  and  cases  cited.  Our  attention  has 
not  been  called  to  any  contrary  rule  in  North  Dakota,  where  this  controversy 
arose." 

In  re  Gilligan  (Troy  Wagon  Works  v.  Hancock),  23  A.  B.  R.  668,  152  Fed. 
605  (C.  C.  A.  Ind.):  "With  these  cases  before  it — the  only  ones  tending  to 
support  appellant's  contention — and  with  other  cases  of  the  Supreme  Court  of 
Indiana,  notably  Winchester  v.  Carman,  109  Ind.  31,  9  N.  E.  707,  58  Am.  Rep. 
382,  in  which  the  court  indicates,  though  perhaps  by  obiter  dicta,  that  the  pos- 
session of  property  held  by  the  retailer,  for  sale,  would  be  inconsistent  with 
continued  ownership  by  the  vendor,  the  Appellate  Court  of  Indiana  in  West 
V.  Fulling  (Ind.  App.),  76  N.  E.  325,  passed  squarely  upon  the  proposition 
under  review,  holding  that  an  alleged  contract  under  which  the  vendor  sold 
groceries  to  another,  authorizing  the  buyer  to  sell  the  same  in  the  ordinary 
course  of  business,  but  reserving  title  until  the  goods  were  paid  for,  was 
fraudulent — the  court  reviewing  all  the  Indiana  cases,  and  some  of  the  New 
York  cases  on  the  subject."     This  case  is  quoted  further  at  §  1141. 

§  1263^.  Equitable  Liens  and  Power  of  Sale  in  Other  Cases  than 
Mortgages  or  Conditional  Sales. — An  equitable  lien  which  involves  the 
apparent  ownership  in  one  person  who  sells  in  the  ordinary  course  of  trade, 
will  not  be  sustained  as  against  the  trustee,  where  it.  would  work  a  fraud 
upon  the  law.'''' 

In  re  Liberty  Silk  Co.,  18  A.  B.  R.  582,  152  Fed.  844  (D.  C.  N.  Y.) :  "But, 
under  the  authority  of  the  same  decision  [Hewitt  v.  Berlin  Machine  Wks.] 
it  is  asserted  that,  inasmuch  as  the  trustee  has  no  better  right  or  title  to  the 
bankrupt's  property  than  belongs  to  the  bankrupt  or  to  his  creditors  at  the 
time  when  the  trustee's  title  accrues,  the  contract  of  August  25th,  1905,  should 
be  regarded  as  conferring  an  equitable  lien — a  something  which  is  neither  a 
mortgage  nor  a  conditional  sale,  but  a  partial  reservation  of  interest  on  the 
part  of  the  vendor,  not  obnoxious  to  any  law  of  the  State  of  New  York,  and 
within  the  equity  of  the  Bankruptcy  Act  as  interpreted  in  the  case  last  cited. 
It  must  be  admitted  that  no  actual  fraud  is  shown  or  suspected  in  this  trans- 
action, and  that  the  courts  of  this  state  have  g6ne  far  in  upholding  the  validity 
of    hypothecations    of    personal    property    even   where    the    goods    hypothecated 

77.  In  re  Bellevue  Pipe  &  F'dy  Co.,  22    A.   B.   R.   97,    16   Ohio   D.   C.    247 
(Ref.  Ohio). 
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were  to  be  turned  into  money  by  the  mortgagor,  bailee,  or  conditional  vendee, 
provided  it  was  also  agreed  that  the  proceeds  of  such  sale  or  use  were  to  be 
applied  in  diminution  of  the  debt  secured  by  the  goods  themselves.  Prentiss 
Toll,  etc.,  Co.  V.  Schirmer,  136  N.  Y.  304,  32  N.  E.  849,  33  Am.  St.  Rep.  737. 
But  1  am  not  aware  that  it  has  been  doubted  since  Southard  v.  Benner,  73  N. 
\ .  434,  that  where  a  right  existed  in  a  chattel  mortgagor  to  sell  the  mort- 
gaged property  and  use  the  proceeds  thereof  generally  in  his  own  business 
is,  however  honest  in  intent,  a  fraud  upon  the  law.  The  wholesome  rule  is 
summarily  stated  In  re  Garcewich,  8  A.  B.  R.  149,  115  Fed.  87,  that  when 
property  is  delivered  to  a  vendee  for  consumption  or  sale,  or  to  be  dealt  with 
in  any  way  inconsistent  with  the  ownership  of  the  seller,  the  transaction  can- 
not be  upheld  as  a  conditional  sale  and  is  a  fraud  upon  the  creditors  of  the 
vendee.  That  rule  in  my  judgment  applies  to  this  case.  While  I  think  as  above 
indicated  that  the  transaction  is  really  a  mortgage,  and  as  such  void  for  want 
of  filing,  yet  it  makes  no  difference  whether  it  be  denominated  in  one  way  or 
another  it  still  remains  true  that  the  filatures  in  question  were  delivered  to 
the  bankrupt  with  obvious  intent  that  they  should  be  used  and  consumed  in 
the  ordinary  course  of  that  bankrupt's  business,  and  for  the  benefit  thereof. 
Secret  liens  are  to  be  discouraged,  and  where,  even  innocently,  vendors  seek- 
ing to  create  such  liens  permit  so  obvious  a  badge  of  fraud  as  here  appears  to 
exist  in  their  contracts,  they  must  take  the  legal  consequences,  and  the  mat- 
ter is  npt  bettered  by  name.  An  equitable  lien  which  involves  a  fraud  upon 
the  law  is  none  the  less  obnoxious  because  so  different  in  form  from  the  bet- 
ter known  mortgage  or  conditional  sale  as  hardly  to  fall  under  either  well- 
known  category." 

§  1264.  Mortgages  on  After- Acquired  Property. — This  subject  is 
involved  in  many  other  subjects  elsewhere  discussed.''^ 

§  1264^,  Transfers  by  Insolvent  Corporations  to  Secure  Pre- 
ferred Stockholders. — When  a  corporation  is  insolvent  it  cannot  transfer 
its  assets  to  secure  preferred  stockholders.  They  are  not  creditors  and  so 
the  transfer  is  not  a  preference,  though  void  on  grounds  of  public  policy.''^ 

§  1265.  Peculiar  Rights  or  Remedies  of  Creditors  by  Special 
Statute,  Trustee  Succeeds  Thereto. — Where  the  peculiar  lav^fs  of  a 
State  give  creditors  special  rights  or  remedies,  the  trustee  in  bankruptcy  suc- 
ceeds to  the  same  rights  or  remedies.®'' 

78.  See  various  sub-titles:  "Sev-  Wash.);  In  re  Jacobs,  1  A.  B.  R.  518 
enth  Element  of  a  Preference,"  §  1371;  (D.  C.  La.);  Andrews  v.  Mather,  9 
"Taking  of  Possession  of  After-Ac-  A.  B.  R.  296,  134  Ala.  358. 
quired  Property  Curing  Lack  of  Rec-  Instances  of  trustee's  subrogation 
ord,"  ante,  §  1336.  As  to  general  ef-  to  creditor's  peculiar  rights: 
feet  of  the  bankruptcy  law  upon  the  1.  Statutory  Provision  That  Prop- 
title  to  after-acquired  property,  see  erty  Consigned  to  Factor  or  Agent 
general  discussion,  ante,  §  1139,  et  Who  Does  Not  Designate  His  Ca- 
seq.;  "After-Acquired  Property  Com-  pacity,  Goes  to  All  Creditors  on  In- 
ing  under  Chattel  Mortgage,"  ante,  §  solvency. — Thus,  where  the  State  law 
1199.  says  the  property  consigned  to  a  fac- 

19.   Spencer   v.    Smith,    29    A.    B.    R.  Jor,  agent    etc.,  who  does  business   in 

120,   201   Fed.   647    (C.   C.  A.   Colo.).  "js     individual    name    without     adding 

.„    T     i              TT   •        'p      ..     /->  factor     or     agent     thereto,    shall    on 

80.    Instance,     Union   Trust     Co.    z^.  ^.^    insolvency,    go    into    the    general 

Amery,     27  A.     B.   R.    499     (Sup.    Ct.  ^^^^j^    j^^    all    creditors,    such    rights 
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§  1266.  But  Where  Special  Rights  Dependent  on  Special  Reme- 
dies Not  Available  Because  of  Bankruptcy. — But  where  the  property 
involved  is  already  in  the  custody  of  the  bankruptcy  court  and  such  special 
rights  are  not  given  as  matter  of  substantive  law  but  are  wholly  dependent 


inure  to  the  trustee  in  bankruptcy.' 
Chesapeake  Shoe  Co.  v.  Seldner,  10  A. 
B.  R.  466,  133  Fed.  593  (C.  C.  A.  Va.). 
3.  Conditional  Sales  Wholly  Void. 
— "Conditional  Sales"  are  void  in 
Pennsylvania  as  to  creditors.  In  re 
Butterwick,  13  A.  B.  R.  536,  131  Fed. 
371   (D.  C.  Pa.). 

3.  Spendthrift  Trusts.— "Spendthrift 
Trusts"  in  New  York:  surplus  of  in- 
come beyond  sum  necessary  for  edu- 
cation and  support  of  beneficiary,  is 
liable  to  creditors  on  institution  of 
equity  suit:  the  trustee  may  institute 
such  suit.  In  re  Tiffany,  13  A.  B.  R. 
310,  133  Fed.  799  (D.  C.  N.  Y.);  Brown 
V.  Barker,  8  A.  B.  A.  450  (N.  Y.  Sup. 
Ct.  App.) ;  In  re  Baudouine,  3  A.  B. 
R.  656,  101  Fed.  574  (C.  C.  A.  N.  Y.). 
But  compare.  In  re  McKay,  16  A.  B. 
R.  338  (D.  C.  N.  Y.). 

But  "Spendthrift"  trusts  in  Massa- 
chusetts are  held  not  to  pass  where 
the  will  directs  that  it  shall  not  be 
assignable  nor  subject  to  levy  nor 
seizure  by  creditors.  Munroe  v. 
Dewey,  4  A.  B.  R.  364  (Mass.  Sup. 
Jud.   Ct). 

4.  Vitiation  of  Execution  Levy  by 
Using  It  as  Mere  Security. — In  Penn- 
sylvania an  execution  levy  is  vitiated 
by  using  it  as  a  means  of-  compelling 
payments  on  account  from  time  to 
time,  after  levy  made,  using  it  thus 
as  a  security  rather  than  as  a  means 
of  satisfaction  by  sale  and  applica- 
tion of  proceeds.  In  re  Thackara,  15 
A.  B.  R.  358,  140  Fed.  126  (D.  C. 
Pa.). 

5.  Preferential  transfer  in  contem- 
plation of  insolvency  under  New  York 
State  Stock  Corporation  Law.  Wright 
V.  Gansevoort  Bk.,  17  A.  B.  R.  336 
(N.  Y.  Sup.  Ct.);  Wright  v.  Ganse- 
voort Bank,  18  A.  B.  R.  363,  118  App. 
Div.  381;  Gill  v.  Bells'  Knitting  Mills 
Co.,  21  A.  B.  R.  383  (N.  Y.  Ct.  App.). 
Bona  fide  purchaser  for  value  pro- 
tected. Perry  v.  Van  Norden  Trust 
Co.,  30  A.  B.  R.  190  (N.  Y.  Ct.  App.). 

6.  Unfiled  Bill  of  Sale  under  New 
York  Personal  Property  Law. — In  re 
Schlessel,  18  A.  B.  R.  434  (Ref.  N.  Y.). 

7.  "Void  as  to  Creditors,"  Meaning 
in  One  State  Judgment  Creditors, 
Not  Necessarily  Levying  Creditors. — 
Chattel  mortgages  not  recorded  "void 
as  to  creditors"  means  judgment 
creditors    but   not    necessarily    levying 


creditors,  in  New  York.  Gove  v. 
Morton  Trust  Co.,  13  A.  B.  R.  397, 
96  N.  Y.  App.  Div.  177;  Zartman  v. 
Nat'l  Bk.,  16  A.  B.  R.  157,  106  App. 
Div.  406  (N.  Y.);  compare,  In  re 
Beede,  11  A.  B.  R.  387   (D.  C.  N.  Y.). 

8.  Void  as  to  "Interested  Parties." 
— Trustee  held  to  be  "interested." 
In  re  Hickerson,  30  A.  B.  R.  682,  162 
Fed.  345   (D.  C.  Idaho). 

9.  Simple  Contract  Creditors  in 
Some  States  Competent  to  Set  Aside 
Fraudulent  Conveyance. — Where  State 
law  permits  simple  contract  creditor  to 
maintain  suits  to  set  aside  fraudulent 
conveyances,  the  trustee  has  the  same 
right.  Andrews  v.  Mather,  9  A.  B.  R. 
300,  184  Ala.  358;  Grunsfeld  Bros.  v. 
Brownwell,  11  A.  B.  R.  601  (Sup.  Ct. 
N.  Mex.). 

10.  Intermediate  Creditors'  Rights 
Where  Chattel  Mortgage  Withheld 
from  Record.  —  Chattel  mortgages 
eventually  filed  but  meanwhile  with- 
held from  record  are  void  as  to  sim- 
ple contract  creditors  becoming  such 
in  the  interval  before  the  filing,  in 
New  York,  and  in  Missouri,  and  are 
hence  void  as  to  the  trustee  where 
such  creditors  exist.  In  re  Metropol- 
itan Co.,  15  A.  B.  R.  119  (Ref.  N.  Y.). 
In  re  Martin,  23  A.  B.  R.  151,  173  Fed. 
597   (C.  C.  A.  Mo.). 

Likewise  in  South  Carolina,  Sim- 
mons V.  Greer,  23  A.  B.  R.  443,  174 
Fed.  .654  (C.  C.  A.  S.  Car.),  quoted 
at  §  1335J^. 

11.  Rights  as  between  Subsequent 
and  General  Creditors  Where  Mort- 
gage, Voidable  Only  as  to  Subsequent 
Creditors,  Is  Set  Aside. — Subsequent 
creditors'  rights  on  setting  aside  a 
mortgage  void  as  to  subsequent  cred- 
itors alone,  for  non-record:  Thus, 
where  the  State  law  makes  a  chattel 
mortgage  invalid  as  to  subsequent 
creditors,  whether  contract  or  judg- 
ment creditors,  unless  it  is  recorded 
within  forty  days  of  its  execution  or 
delivery  the  fund  derived  by  the  trus- 
tee from  the  sale  of  the  chattels  cov- 
ered by  it  is  to  be  divided  pro  rata 
amongst  subsequent  creditors,  the 
balance  to  apply  on  the  mortgagee's 
claim  and  remainder  if  any  to  pre- 
ceding creditors.  In  re  Cannon,  10 
A.  B.  R.  64,  131  Fed.  583  (D.  C.  S. 
Car.). 

And    where    such     a    mortgage     has 
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upon  the  creditors'  resorting  to  a  certain  form  of  litigation  for  remedy,  as 
by  statutory  suits  to  set  aside  fraudulent  or  preferential  conveyances  that 
must  be  brought  and  carried  on  in  prescribed  forms  and  within  prescribed 
time  in  order  to  confer  the  rights,  such  rights,  from  necessity,  cannot  (un- 


eventually  been  filed,  though  thus  im- 
properly withheld  for  a  time,  only 
creditors  becoming  such  in  the  mean- 
time may  share  in  the  proceeds,  the 
mortgage  being  good  as  to  all  others. 
Simmons  v.  Greer,  23  A.  B.  R.  443, 
174  Fed.  654  (C.  C.  A.  S.  Car.), 
quoted    at    §    1225J^. 

12.  Transfer  Set  Aside,  All  Credit- 
ors to  Participate,  Not  Simply  Those 
Existing  at  Time  of  Transfer. — In 
Ohio,  on  the  setting  aside  of  the  trans- 
fer, all  creditors  are  to  participate  in 
the  proceeds;  not  simply  those  ex- 
isting 'at  time  of  the  transfer.  In  re 
Kohler,  20  A.  B.  R.  89,  159  Fed.  871 
(C.  C.  A.  Ohio),  quoted  at  §  1225^4. 

13.  Unrecorded  Chattel  Mortgage 
Void  as  to  Intervening  General  Cred- 
itors— When  Set  Aside  in  Bankruptcy 
Intervening  Creditors  Alone  Partici- 
pate.— In  Missouri  a  chattel  mort- 
gage withheld  from  record  for  a  pe- 
riod but  filed  before  bankruptcy,  is 
void  as  to  intervening  creditors 
whether  "armed"  or  not  and  hence 
is  void  as  to  the  trustee;  but  on  being 
set  aside,  the  proceeds  are  distributed 
among  the  intervening  creditors.  In 
re  Martin,  33  A.  B.  R.  151,  173  Fed. 
597   (C.  C.  A.  Mo.). 

14.  All  Mortgages  within  Three 
Months  of  Failure,  by  State  Statute 
Presumptively  Fraudulent  unless  Re- 
butted by  Proof  of  Present  Real  Con- 
sideration.— Thus,  whete  the  Civil 
Code  of  Louisiana  makes  null  and 
void  as  presumptively  fraudulent  all 
mortgages  given  within  three  months 
of  a  debtor's  failure,  unless  the  mort- 
gagee shall  prove  that  at  the  moment 
of  the  contract  he  gave  a  real  and  ef- 
fective value  for  it,  such  provision  is 
incorporated  into  the  bankruptcy  act. 
In  re  Jacobs,  1  A.  B.  R.  518  (D.  C. 
La.). 

15.  No  Evasion  of  Statute  Requir- 
ing Recording  within  Six  Months  of 
Execution,  by  Keeping  Renewals  Off 
Record. — State  statute  requiring  mort- 
gages to  be  recorded  within  six 
months  of  execution  cannot  be  evaded 
by  giving  renewals  thereof  within 
every  six  months  and  keeping  the  re- 
newals off  the  record,  even  though 
the  last  one  be  recorded  within  the 
six     months    and     before     bankruptcy. 
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In  re   Noel,   14  A.   B.  R.  715,   137   Fed. 
694   (D.   C.   Md.). 

16.  "Warehouse"  Receipts — Insuffi- 
cient "Warehousing"  Where  Merely 
Space  in  Bankrupt's  Own  Warehouse 
Rented. — It  is  an  insufficient  "ware- 
house" under  the  Wisconsin  Statute 
to  secure  the  benefits  of  warehouse 
receipts,  to  simply  rent  space  in  the 
bankrupt's  warehouse.  Warehouse 
Co.  V.  Hand,  16  A.  B.  R.  49  (C.  C.  A. 
Wis.);  Warehouse  Co.  v.  Hand,  19  A. 
B.  R.  291,  306  U.  S.  415.  Compare, 
ante,   §   1146. 

17.  Resident  Creditors'  Claims  Hav- 
ing Priority  Over  Claims  of  Foreign 
Corporation. — The  Tennessee  statute 
gives  priority,  in  the  distribution  of 
the  assets  of  a  foreign  corporation, 
to  the  claims  of  resident  creditors 
over  the  claims  of  other  foreign  cor- 
porations which  have  not  complied 
with  the  statutory  regulations  for  the 
doing  of  business  by  foreign  corpo- 
ration; and  this  priority  has  been 
recognized  in  bankruptcy,  as  confer- 
ring substantive  rights,  not  dependent 
upon  resort  to  special  remedies.  In 
re  Standard  Oak  Veneer  Co.,  23  A. 
B.  R.  883,  173  Fed.  103  (D.  C.  Tenn.), 
quoted  at  §  2196. 

18.  "Sales  of  Merchandise  in  Bulk." 
Under  Maine  Act,  which  does  not 
declare  fraudulent  in  law  sales  in  bulk 
not  conducted  in  compliance  with  the 
Statute,  a  bona  fide  purchaser  was 
held  protected,  where  the  purchase 
price  was  used  in  paying  creditors. 
Gorham  v.  Buzzell,  34  A.  B.  R.  440, 
178   Fed.  596   (D.  C.  Me.). 

Such  sales,  where  the  purchaser  is 
innocent  of  participation  in  any  fraud- 
ulent intent,  will  not  be  void  (in  the 
absence  of  any  statute  regulating  the 
same).  Shelton,  Trustee,  v.  Price,  33 
A.  B.  R.  431,  174  Fed.  891  (D.  C.  Ala.). 

19.  Conditional  Sale  Becoming  Ab- 
solute on  Failure  to  Record  Within 
Ten  Days. — Where  a  State  statute 
makes  a  conditional  sale  absolute  as 
to  subsequent  creditors  for  failure  to 
register  within  a  certain  time,  the 
trustee  has  been  held  to  succeed  to 
the  rights  of  subsequent  creditors.  In 
re  American  Machine  Works  fChil- 
berg  V.  Smith),  23  A.  B.  R.  483,  174 
Fed.   805    (C.    C.   A.   Wash.). 

20.  Consent  of  Two-Thirds  of  Stock- 
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less  such  statutory  suits  are  instituted)  be  applied  in  determining  the  va- 
lidity of  liens  and  interests  on  the  property  so  in  the  custody  of  the  bank- 
ruptcy court  and  in  course  of  administration  and  distribution  in  the 
bankruptcy  proceedings.^^ 

Impliedly,  In  re  Terrill,  4  A.  B.  R.  145  (D.  C.  Vt.):  "They  were  mere  pref- 
erences which  would  become  void  by  insolvency  proceedings  if  begun  within 
a  required  time,  and  might  not  be,  and  in  fact  were  not  begun  at  all." 

Compare,  inferentially  and  apparently,  but  not  really  contra,  In  re  Boyd,  10 
A.  B.  R.  340,  130  Fed.  999  (D.  C.  Iowa):  "It  is  a  familiar  rule  that,  when 
property  comes  under  the  control  and  custody  of  a  court,  all  parties  claiming 
interests  or  rights  thereto  will  be  permitted  to  assert  such  rights  before  the 
court  having  the  custody  of  the  property.  It  is  equally  well  settled  that  in 
such  cases  regard  will  be  paid  and  protection  be  granted  to  the  substance  of 
the  right  asserted,  even  though  the  court  may  not  be  able  to  adopt  and  follow 
the  form  of  the  remedy,  which  under  the  laws  of  the  State,  would  be  alone 
open  to  the  claimant  if  the  property  was  not  in  the   custody  of  the  cpurt." 

Compare,  obiter  and  inferentially,  Goldman  v.  Smith,  1  A.  B.  R.  371,  93  Fed. 
182  (D.  C.  Ky.) :  "Where  there  is  a  preference  prohibited  by  the  Kentucky 
Statute,  it  does  not  of  itself  make  the  preference  a  general  assignment  but 
requires  some  proceedings  in  the  State  court  to  have  it  so  declared:  hence 
we  have  not  regarded  it  as  applicable  to  the  question  under  consideration." 

But  it  has  been  held  that  if  such  special  remedies  have  already  been  re- 
sorted to,  or  are  still  available  and  are  actually  availed  of,  then  the  special 
rights  thereby  conferred  are  to  be  recognized  in  bankruptcy,  and  if  the 

holders  to   Renewal   of   Chattel   Mort-  22.   Right  of  Action  against  Officers 

gage. — By  statute,  in  New  York,  a  re-  of  Corporation,   under  a  local   statute, 

newal  of  a  chattel  mortgage  for  money  vests   in   the   trustee.     In   re   Swofiford 

borrowed,    not   for   purchase   price,   by  Bros.  Dry  Goods  Co.,  35  A.  B.  R.  282, 

a    corporation,    is    invalid    without    the  180  Fed.  549   (D.  C.  Mo.), 

consent    of    two-thirds    of    the    stock-  81.    In    re    Porterfield,    15    A.    B.    R. 

holders,  and  it  has  been  held  that  the  11   (D.   C.  W.  Va.,   reversed  sub   nom. 

trustee  succeeds  to  the  rights  of  these  Moore  v.   Green,   16  A.   B.   R.   648,   145 

creditors,  though  the  corporation  may  Fed.    480);    compare,    also.    Pollock   v. 

be    estopped.      In   re    Laundry    Co.,    23  Jones,   10, A.   B.    R.    616,   124   Fed.    163 

A.  B.  R.  859,  176  Fed.  740  (D.  C.  N.  (C.  C.  A.  S.  Car.,  affirming  9  A.  B. 
Y.),  which  would  be,  perhaps,  good  R.  262).  See  post,  §§  3196,  2197. 
law  if  occurring  since  the  Amend-  Statute  Requiring  Tender  Back  of 
ment  of  1910,  whereby  the  trustee  has  Part  of  Purchase  Price  on  Retaking 
been  given  the  rights  of  creditors  Possession  under  Conditional  Sale. — 
holding  executions,  but  is  doubtful  It  has  been  held  in  Ohio  that  the  stat- 
law  as  applied  to  the  situation  before  ute  requiring  the  conditional  vendor 
the  Amendment  of  1910,  when  the  to  refund  a  part  of  the  purchase  price 
trustee  was  held  simply  to  stand  in  before  taking- possession  of  condition- 
the  shoes  of  the  bankrupt  and  to  be  ally  sold  property,  does  not  apply 
bound  by  the  bankrupt's  estoppels,  §  where  the  conditional  vendor  does 
1149.  not   seek^  to  regain  possession  thereof 

21.    Lien    Acquired    by    Delivery    of  from   the    bankruptcy    court,    but    asks 

Execution  to  Sheriff.    Thus  where,  un-  the    bankruptcy    court    merely    to    sell 

der  the  local  law,  a  lien  is  acquired  by  the    property    and    pay    him    his    lien 

the    delivery    of    an    execution    to    the  from    the    proceeds    or    to    compel    the 

sheriff,  the  trustee  may  be  subrogated  trustee   to    complete   the   contract.      In 

to    such    lien    creditors'    rights.      Rock  re  Max  Goldman,  33  A.  B.  R.  497,  174 

Island  Plow  Co.  v.   Reardon,  37  A.   B.  Fed.  579   (C.   C.  A.  Ohio). 
R.   492,   223   U.    S.   534,   affirming   22   A. 

B.  R.  26. 


§  1267  trustee's  title  and  right  to  assets.  1103 

State  statute  confines  the  benefit  to  certain  ones  to  the  exclusion  of  all 
others  such  persons  will  have  the  same  priority  in  bankruptcy.®^ 

§  1267.  Maintaining  Statutory  Suits,  to  Perfect  Special  Rights, 
but  for  Benefit  of  All. — Perhaps  in  such  cases  the  bankruptcy  court 
might  permit  the  creditors  for  the  benefit  of  all  to  institute  litigation  or  to 
continue  litigation  already  instituted  in  the  State  court,  retaining,  itself, 
the  custody  of  the  res,  under  the  analogous  doctrine  of  In  re  Johnson,  11 
A.  B.  R.  544  (D.  C.  Nev.) ;  In  re  Mundle,  14  A.  B.  R.  680,  139  Fed.  691 
(D.  C.  N.  Y.) ;  Crosby  v.  Spear,  11  A.  B.  R.  613,  98  Me.  542;  Chauncey  v. 
Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  1  (C.  C.  A.  Ark.) ;  Vollkommer  v. 
Frank,  14  A.  B.  R.  695 ;  Small  v.  Muller,  8  A.  B.  R.  448  and  others ;  not 
confining  the  benefits  to  certain  creditors,  however,  as  seems  to  be  the 
suggestion  in  Moore  v.  Green,  16  A.  B.  R.  648,  145  Fed.  480  (C.  C.  A.  W. 
Va.),  wherein  the  court  say, 

"As  to  whether  the  relief  to  which  the  petitioner  herein  is  entitled  should 
have  been  afforded  him  by  proceedings  in  the  bankruptcy  court,  or  that  court 
should  have  suspended  its  administration  so  far  as  the  portion  of  the  assets  of 
the  bankrupt  is  concerned,  properly  applicable  to  the  lien  of  the  deed  of  the 
13th  day  of  June,  1902,  in  favor  of  Mrs.  Porterfield,  is  largely  a  matter  of  dis- 
cretion in  the  view  we  take.  Either  course  could  have  been  adopted.  No  ques- 
tion of  jurisdiction  was  involved.  The  bankruptcy  court  clearly  had  jurisdic- 
tion to  proceed,  and,  if  needs  be,  to  have  stayed  the  prosecution  of  the  suit 
in  the  State  court  for  the  time  being;  but  the  State  court  likewise,  at  the  time 
of  the  institution  of  the  suit  therein  and  the  commencement  of  the  bankruptcy 
proceedings,  had  and  still  has  jurisdiction,  and  we  think,  as  a  matter  of  con- 
venience, aside  from  any  question  of  comity,  the  better  plan  would  have  been 
and  is  to  proceed  with  the  litigation  in  the  State  court,  to  the  end  that  all 
creditors  who  may  desire  to  do  so  may  appear  therein,  and  assert  their  rights 
to  such  fund,  and  in  the  meantime  the  bankruptcy  proceedings  would  as  to  that 
portion  of  the  estate  remain  in  abeyance;  the  bankruptcy  court  carrying  out 
the  judgment  of  the  State  court,  when  duly  informed  thereof,  in  said  pro- 
ceeding." 

But,  of  course,  it  is  not  bound  to  do  so  and  it  may  refuse  to  permit  such 
controversy  over  property  in  its  own  custody  to  be  carried  on  elsewhere.®^ 

82.  Moore  v.  Green,  16  A.  B.  R.  648,  court  did  not  create  the  lien  but  sim- 
145  Fed.  480  (C.  C.  A.  W.  Va.,  re-  ply  perfected  the  lien  for  all  credit- 
versing  In  re  Porterfield,  15  A.  B.  R.  ors  joining  and  that  the  creditors  thus 
11):  In  this  case  a  mortgage  to  se-  joining  were  entitled  to  priority  under 
cure  a  pre-existing  debt  was  made  by  §  64  (b)  (5)  and  should  have  distri- 
an  insolvent  before  four  months  bution  mad<  in  accordance  with  the 
prior  to  the  institution  of  bankruptcy  State  statute.  But  compare,  §§  122554, 
proceedings     against    the     mortgagor;  1738. 

but  between  the  time  of  its  execution  83.   In  re   Mertens,   12  A.   B.   R.   698, 

and   the   bankruptcy  a   creditor  started  131     Fed.    507    (D.     C.    N.    Y.) ;    In     re 

suit  in   the   State   Court  under  a   State  Porterfield,    15   A.    B.    R.    11,    138    Fed. 

statute   declaring,   upon    suit   instituted  192   (D.   C.   W.  Va.,  reversed   on   other 

within  a  year,  such  conveyances  should  grounds    sub    nom.    Moore    i'.    Green); 

be   held  to   inure   to  the   benefit   of   all  Moore  v.   Green,   16  A.   B.   R.   648,   145 

creditors  joining.     The  court  held  that  Fed.  480  (C.  C.  A.  W.  Va.). 
the     legal    proceedings     in    the     State 
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§  1268.  And  Where  Bankruptcy  Court  Not  in  Custody  of  Prop- 
erty Involved. — Where  the  bankruptcy  court  has  not  the  custody  of  the 
property  involved,  the  question  as  to  what  rights  the  creditors  will  acquire 
under  such  statutes  will  depend  upon  several  things :  1st,  Undoubtedly,  if 
the  trustee  or  creditors  would  not  be  permitted  by  the  State  courts  to  turn 
the  property  or  its  proceeds  on  recovery  over  to  the  bankruptcy  court  for 
distribution  in  accordance  with  the  Bankruptcy  law,  then  the  trustee  and 
creditors  would  not  be  permitted  to  commence  such  suit,  nor  to  maintain  one 
already  commenced.  2nd,  Probably,  also,  if  the  state  statute  declares  that 
the  setting  aside  of  such  conveyance  shall  operate  as  an  assignment  for  the 
benefit  of  creditors,  then  a  substantive  right  would  exist  independently  of 
the  remedy,  in  which  event  the  trustee  probably  would  be  subrogated  to  the 
rights  of  creditors  under  such  a  statute,  even  if  not  permitted  to  avail  him- 
self thereof  because  of  the  form  of  the  remedy  prescribed.** 

And  it  has  been  held  that  where  a  transfer  is  not  preferential  as 
against  the  Bankrupt  Act,  but  is  preferential  by  State  law,  the  trustee 
may  intervene  in  behalf  of  all  creditors  in  the  pending  suit  in  the  State 
court,  and  the  lien  of  such  suit  may  be  preserved  for  the  benefit  of  the 
estate  in  bankruptcy  though  annulled  as  to  the  particular  creditors  in- 
stituting the  suit,  such  being  the  holding  in  a  State  where  the  State  law 
declares  a  transfer  by  an  individual  member  of  a  partnership,  of  his  indi- 
vidual property,  to  be  a  preference  as  against  partnership  creditors  of  an 
insolvent  partnership,  contrary  to  the  rule  in  bankruptcy.^^ 

§  1269.  Prior  General  Assignment — Whether  Effective  to  Avoid 
Liens  Recorded  before  Bankruptcy  but  Not  until  after  Assignment. 

— Where  the  State  law  gives  to  a  general  assignment  for  the  benefit  of 
creditors  the  effect  of  a  levy  of  execution  or  attachment  so  as  to  avoid  un- 
recorded liens,  such  liens  if  not  recorded  at  the  time  of  the  assignment  al- 
though subsequently  recorded  before  the  bankruptcy  have  been  held  in  one 
case  to  be  void  as  against  the  trustee  although  the  assignment  itself  is 
nullified  by  the  bankruptcy. 

In  re  Andrae  Co.,  9  A.  B.  R.  135,  117  Fed.  561  (D.  C.  Wis.):  "By  statute, 
in  Wisconsin,  the  assignee  in  such  case  represents  the  rights  and  interests  of 
creditors  in  respect  of  transfers  or  liens  which  are  fraudulent  or  void  as  to 
creditors,  and  such  right  is  enforceable  by  a  creditor  if  not  enforced  by  the 
assignee.  *  *  *  As  the  mortgage  was  not  a  valid  lien  against  creditors 
when  their  rights  accrued  under  the  assignment,  it  is  plain  that  the  subsequent 
filing  gave  it  no  better  standing  within  the  State  Law.  It  was  equally  invalid, 
under  this  provision  of  the  Bankruptcy  Act,  when  the  petition  for  involuntary 
bankruptcy  was  filed,  March  15th,  unless  that  act  operates  through  some  of  its 
other  provisions  to  divest  the  creditors  of  such  right,  and  thus  enables  the 
parties  to  the  void  instrument  to  give  it  validity  by  their  mere  act  of  filing  on 

84.    But   compare,    obiter    (as    to    act  85.   Miller   v.   Acid   &   Fertilizer   Co., 

of  bankruptcy),  Goldman  v.  Smith,  1  31  A.  B.  R.  416,  311  U.  S.  496,  quoted 
A.  B.  R.  371,  93  Fed.  182   (D.  C.  Ky.).       at  §§  1441,   1489,   1491. 
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the  intermediate  day.  I  am  of  opinion  that  neither  the  terms  of  the  Bankruptcy 
Act  nor  intervention  thereunder  have  such  anomalous  result.  True,  the  making 
of  the  assignment  was  an  act  of  bankruptcy  within  the  act,  *  *  *  but  the 
assignment  was  not  void,  and,  except  for  the  adjudication  of  bankruptcy,  the 
assignment  would  have  remained  in  force  to  be  carried  out  under  the  State 
law.  It  was  voidable  only;  in  force  when  this  petition  was  filed  and  until  dis- 
placed by  the  adjudication  thereupon.  *  *  *  So  considered,  the  subsequent 
filing  was  nugatory,  and  the  mortgage  is  within  §  67a,  and  not  a  valid  lien 
against  the  estate." 

Where  a  prior  general  assignment  is,  by  State  law,  effective  to  avoid 
unrecorded  liens,  it  will  be  likewise  effective  in  bankruptcy  if  the  lien 
be  preserved  for  the  benefit  of  the  estate.  This  proposition  is  fully  dis- 
cussed post,  at  §  1489. 

However,  the  principle  of  this  section  seems  to  have  been  violated  in  a 
case  where  a  trust  mortgage  which  operated  like  an  assignment  for  the 
benefit  of  creditors  and  hence  was  avoided  by  the  bankruptcy,  and  as 
to  which  unfiled  chattel  mortgages  were  by  State  law  void,  was  given  before 
an  unfiled  mortgage  was  finally  filed,  the  giving  of  the  trust  mortgage  and 
also  the  subsequent  filing  of  the  chattel  mortgage  occurring  within  four 
months  of  the  bankruptcy;  the  court  refusing  to  preserve  the  lien  of  the 
trust  mortgage  for  the  benefit  of  all  creditors,  but  declaring  it,  instead,  void 
for  all  purposes.^  ^^ 

§  1269^.  Anti-Bulk- Sales  Laws. — Most  of  the  States  have  in  re- 
cent years  adopted  legislation  regulating  the  sales  of  entire  stocks  in  bulk. 
In  general  the  trustee  succeeds  to  these  rights  of  creditors,  under  §  67.*" 

It  has  been  held  that  the  Maine  Anti-Bulk-Sales  Act  does  not  make  such 
a  sale  fraudulent  in  law  for  non-compliance  with  the  statute,  so  that  where 
no  fraud  in  fact  is  shown  and  the  proceeds  have  been  used  in  paying  cred- 
itors, the  trustee  may  not  recover  against  the  purchaser. *'' 


Trustee  as  a  Creditor  "Armed  with  Process" — Amendment  of  1910. 

§  1270.  Trustee  Now  a  Creditor  "Armed  with  Process" — ^Amend- 
ment of  1910. — As  previously  remarked  at  §§  1137  and  1207,  the  Amend- 
ment of  1910  to  Bankruptcy  Act,  §  47  (a)  (2),  endows  the  trustee  with 
the  rights  and  remedies  of  a  creditor  "armed  with  process."  These  rights 
are  additional  to  those  previously  enjoyed  by  him  and  creditors  are  thereby 
armed  under  the  Bankruptcy  Act  of  1898  with  more  extensive  rights  and 
remedies  than  under  any  previous  bankruptcy  law  of  the  United  States  or 
of  England.    The  trustee's  rights  under  this  amendment  are  not  derivative; 

85a.    Rouse  v.   Ottenwess   &   Huxoll,  Lipman,  39  A.  B.  R.  139,  201  Fed.  169 

31  A.  B.  R.  115,  208  Fed.  881  (C.  C.  A.  (D.  C.  N.  J.).     Also,  see  post,  §§  1494, 

Michigan).  1495,  1496. 

86.    In    re    Rosenberg,    22    A.    B.    R.  87.   Gorham   v.   Buzzell,   24  A.   B.   R. 

900    (Ref.    N.    Y.).      Compare,    In    rt  440,  178  Fed.  596   (D.  C.   Me.). 
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they  are  not  those  derived  from  any  existing  creditor.  They  are  independ- 
ent rights  conferred  by  the  statute  itself.  They  effectually  invest  the  trus- 
tee as  representative  of  the  creditors  with  all  the  possible  rights  of  creditors 
under  state  laSv.  He  is  in  eifect  erected  by  the  statute  into  an  ideal  "cred- 
itor"— one  might  say  into  all  kinds  of  a  creditor,  having  all  rights  possible 
to  a  creditor  under  State  law. 

So  the  trustee,  as  to  all  property  in  the  custody  or  coming  into  the  cus- 
tody of  the  bankruptcy  court,  is,  in  addition  to  his  other  rights,  to  be  deemed 
vested  with  all  the  rights,  remedies  and  powers  of  a  creditor  holding  a  lien 
by  legal  or  equitable  proceedings  thereon;  and  also  as  to  all  property  not 
in  the  custody  of  the  bankruptcy  court  is  to  be  deemed  vested  with  all  the 
rights,  remedies  and  powers  of  a  judgment  creditor  holding  an  execution 
duly  returned  unsatisfied.*^ 

In  re  Farmers'  Co-Op.  Co.  of  Barlow  No.  1,  30  A.  B.  R.  187,  307  Fed.  108  (D. 
C.  N.  Dak.).  "The  trustee  in  bankruptcy  derives  his  right  from  §  47a,  subdi- 
sion  2,  as  amended  by  the  Act  of  1910.  The  purpose  of  the  amendment  is 
now  reasonably  clear.  Under  the  original  act  several  of  the  Circuit  Courts 
of  Appeal  had  held  that  the  filing  of  the  petition  in  bankruptcy  amounted  to  a 
seizure  of  the  property  of  the  bankrupt  and  conferred  upon  the  trustee  the 
same  rights  as  a  creditor  would  have  obtained  by  the  levy  of  an  execution  or 
attachment  at  the  date  of  the  filing  of  the  petition.     But  in  York  Mfg.   Co.  v. 


88.  See  post,  §  1208;  also  see  In 
re  Whatley  Bros.,  29  A.  B.  R.  64,  199 
Fed.  326  (D.  C.  Ga.);  In  re  Freed- 
man,  29  A.  B.  R.  135  (Ref.  Pa.);  In 
re  Reynolds,  29  A.  B.  R.  145,  203 
Fed.  163  (D.  C.  Ky.);  Kraver  v. 
Abrahams,  39  A.  B.  R.  365,  303  Fed. 
782  (D.  C.  Pa.);  In  re  Jacobson  & 
Perrill,  29  A.  B.  R.  603,  350  Fed.  812 
(D.  C.  Ga.);  In  re  Riehl,  29  A.  B.  R. 
613,  200  Fed.  455  (D.  C.  Md.);  In  re 
Harrington,  29  A.  B.  R.  690  (Ref., 
Mass.);  In  re  Merry,  29  A.  B.  R.  829, 
201  Fed.  369  (D.  C.  Me.);  In  re  Nuc- 
kols,  29  A.  B.  R.  867,  201  Fed.  437 
(D.  C.  Tenn.);  In  re  O'Callaghan,  30 
A.  B.  R.  97  (Ref.  Mass.);  In  re  Mor- 
ris, 30  A.  B.  R.  319,  204  Fed.  770  (C. 
C.   A.    N.   Y.). 

Compare,  In  re  Snelling,  29  A.  B. 
R.  817,  202  Fed.  259  (D.  C.  Mass.), 
affirmed  sub  nom.  Clark  v.  Snelling, 
30  A.  B.  R.  50,  205  Fed.  240  (C.  C.  A. 
Mass.) ;  Hart  v.  Emmerson-Branting- 
ham  Co.,  30  A.  B.  R.  218,  303  Fed. 
60  (D.  C.  Mo.);  In  re  Rutland  & 
Perry  Co.,  30  A.  B.  R.  383,  305  Fed. 
200  (D.  C.  S.  Car.);  In  re  Suit  & 
Cloak  Co.,  28  A.  B.  R.  818,  —  Fed. 
—  (D.  C.  Colo.);  In  re  Jacobson  and 
Perrill,  29  A.  B.  R.-603,  200  Fed.  813 
(D.  C.  Ga.);  In  re  Dunn,  28  A.  B. 
R.  137,  193  Fed.  212  (D.  C.  Ark.); 
In   re    Gaglione   &    Son,  28   A.    B.   R. 


694,  200  Fed.  81  (D.  C.  Pa.);  Sattler 
V.  Slonimsky,  28  A.  B.  R.  729,  199 
Fed.  592  (D.  C.  Pa.);  In  re  Lorch  & 
Co.,  28  A.  B.  R.  784  (D.  C.  Ky.);  Big 
Four  Implement  Co.  v.  Isom  Wright, 
31  A.   B.   R.   125,  207   Fed.   535    (C.   C. 

A.  Kans.);    In    re    Hartdagen,    36    A. 

B.  R.  532,  189  Fed.  546  (D.  C.  Pa.), 
quoted  at  §  1242;  In  re  Calhoun  Sup- 
ply Co.,  36  A.  B.  R.  538,  189  Fed.  537 
(D.  C.  Ala.),  quoted  at  §  1342;  In  re 
Gehris-Herbine  Co.,  26  A.  B.  R.  470, 
188  Fed.  502  (D.  C.  Pa.);  In  re  Sterne 
&  Levi,  26  A.  B.  R.  535,  190  Fed.  70 
(D.  C.  Tex.);  In  re  Nelson,  37  A.  B. 
R.  273,  191  Fed.  333  (D.  C.  S.  Dak.), 
quoted  at  §  1146;  In  re  Downing,  37 
A.  B.  R.  309,  192  Fed.  683  (D.  C.  N. 
Y.),  quoted  at  §  1415;  In  re  Kreuger. 
27  A.  B.  R.  623,  196  Fed.  705  (D.  C. 
Ky.);  In  re  Merry,  29  A.  B.  R.  829, 
201  Fed.  369  (D.  C.  Me.);  In  re  King 
Motor  Car  Co.,  31  A.  B.  R.  172  (Ref. 
Mich.)., 

Apparently  contra.  In  re  Flatland,  28 
A.  B.  R.  476,  196  Fed.  310  (C.  C.  A. 
Wash.)  ;  contra  [notwithstanding  Amend- 
ment of  1910,  conditional  sale  contract 
held  valid  as  being  a  "priority"  under 
Bankr.  Act,  §  64  (b)  (5)];  In  re 
Lausman,  25  A.  B.  R.  186,  183  Fed. 
647  (D.  C.  Ky.),  distinguished  in  In 
re  Lorch,  38  A.  B.  R.  784,  199  Fed. 
944  (D.  C.  Ky.). 
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Cassell,  301  U.  S.  344,  15  A.  B.  R.  633,  the  Supreme  Court  held  these  decisions 
to  be  unsound,  and  ruled  that  the  trustee  simply  stood  in  the  shoes  of  the 
bankrupt,  and  took  the  property  subject  to  every  claim  that  could  have  been 
urged  against  him.  The  trustee,  therefore,  as  the  amendment  plainly  declares, 
'as  to  all  property  in  the  custody  or  coming  into  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon.'  This  lan- 
guage measures  the  right  of  the  trustee.  The  history  of  the  statute,  as  above 
outlined,  shows  that  those  rights  are  obtained  by  the  filing  of  the  petition  in 
bankruptcy.  That  act  is  by  the  amendment  given  the  same  force  as  a  seizure 
of  the  property  under  execution  or  attachment  by  a  creditor,  and  cannot  be 
given  any  retroactive  efifect.  In  re  Jacobson  &  Perrill  (D.  C.  Ga.),  29  A.  B.  R. 
603,  200  Fed.  812.  If  a  creditor  had  levied  upon  the  property  here  involved  at 
the  date  of  the  filing  of  the  petition,  he  would  have  acquired  no  rights  as 
against  the  plow  company,  because  it  had  filed  its  contract  some  time  before; 
and  the  trustee,  by  the  very  language  of  the  statute,  has  no  higher  right  than 
such  a  creditor." 

In  re  Hammond,  26  A.  B.  R.  336,  188  Fed.  1020  (D.  C.  Ohio):  "If  it  were 
not  for  the  amendment  of  1910  we  would  be  referred  for  determination  of  the 
question  before  us  to  section  70  of  the  Bankruptcy  Act,  which  read  then  as 
now:  'The  trustee  of  the  estate  of  a  bankrupt  *  *  *  shall  *  *  *  be  vested 
by  operation  of  law  with  the  title  of  the  bankrupt  as  of  the  date  he  was  ad- 
judged a  bankrupt.'  And,  following  the  authority  of  York  v.  Cassell,  it  would 
transpire  that,  none  of  the  creditors  of  Hammond  having  reduced  his  claim  to 
judgment,  the  decisions  cited  above  from  the  Ohio  authorities  would  have  no 
application  and  Fee  could  enforce  his  lien  as  if  the  bankruptcy  petition  had 
not  been  filed,  for,  under  the  Ohio  authorities,  the  mortgage  was  good  between 
the  parties,  and,  by  the  language  of  the  Bankruptcy  Act,  just  quoted,  mani- 
festly the  trustee  stood  in  the  shoes  of  the  bankrupt,  York  v.  Cassell  being  to 
the  effect  that  only  creditors  who  have  reduced  their  claims  to  judgment  or 
who  have  levied  by  attachment  may  assert  rights  against  the  mortgagee  of  a 
mortgage  void  in  the  particulars  referred  to.  But  the  Act  of  June  25,  1910, 
amending  the  Bankruptcy  Law,  adds  to  §  47,  paragraph  (a),  these  words:  'And 
such  trustees,  as  to  all  properties  in  the  custody  or  coming  into  the  custody  of 
the  bankruptcy  court,  shall  be  deemed  vested  with  all  the  rights,  remedies  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon, 
and  also,  as  to  all  property  not  in  the  custody  of  the  bankruptcy  court,  shall 
be  deemed  vested  with  all  the  rights,  remedies  and  powers  of  a  judgment  cred- 
itor holding  an  execution  duly  returned  unsatisfied.'  It  seems  that  this  lan- 
guage might  have  found  a  more  appropriate  place  in  §  70  of  the  act,  but,  how- 
ever that  may  be,  it  is  plain  that  the  two  sections  must  now  be  construed 
together  and  that  the  trustee  can  no  longer  be  said  to  have  the  limited  title  of 
the  bankrupt;  wherefore  it  need  not  be  argued  further  that,  if  this  mortgage 
had  been  made  after  the  amendment.  Fee  would  have  had  no  lien  against  the 
trustee.  And  we  think  that  the  amendment  effects  the  same  result  in  this  case, 
although  the  mortgage  is  prior  in  time. 

"At  any  time  before  or  after  the  adoption  of  the  amendment,  any  creditor, 
by  reducing  his  claim  to  judgment  and  levying  or  by  suing  out  an  attachment, 
could  have  defeated  Fee's  mortgage.  At  all  times  it  was  in  peril  of  the  in- 
dividual action  of  Hammond's  creditors  in  this  way.  The  Amendment  of  1910 
does  nothing  more  under  these  circumstances  than  to  collectively  put  these 
creditors  into  the  position  of  judgment  or  attaching  creditors  by  representation. 
It  simply  offers  another  method  of  effecting  a  remedy  against  the  mortgage, 
which  already  existed,  in  behalf  of  the  creditor." 
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In  re  Williamsburg  Knitting  Mill,  27  A.  B.  R.  178,  190  Fed.  871  (D.  C.  Va.): 
"The  amended  act  of  June  25,  1910,  was  passed  as  a  result  of  the  decision  in 
the  York  Mfg.  Co.  case,  201  U.  S.  344,  15  A.  B.  R.  633,  and  with  a  view  of  meet- 
ing the  same.  *  *  * 

"The  language  used  in  this  Amendment  is  clear  and  comprehensive,  and  as 
viewei  by  the  court  unequivocally  gives  to  the  bankruptcy  proceeding  the  ef- 
fect of  a  lien,  as  is  contemplated  by  the  York  case,  supra,  and  the  same  will 
suffice  to  give  to  those  claiming  rights  by  reason  of  the  bankruptcy  court  pro- 
ceedings, precedence  over  an  unrecorded  vendor's  lien  under  the  Virginila 
statute.  The  amendment  does,  in  fact,  give  to  the  bankruptcy  proceedings  the 
force  of  a  'caveat  to  all  the  world,'  and  in  effect  'an  attachment  and  injunction,' 
and  the  same  applies  to  cases  as  well  of  the  attempted  disposition  of  property 
after  bankruptcy,  as  to  those  asserting  title  to  or  lien  upon  the  bankrupt's 
estate  arising  out  of  transactions  antedating  the  bankruptcy.  The  effect  of  this 
change  is  unquestionably  radical  and  far  reaching,  as  regards  the  consequence 
of  the  institution  of  bankruptcy  proceedings,  but  it  is  what  Congress  had  the 
right  to  do,  and  carries  out  what  in  the  judgment  of  many  should  be  the  effect 
of  such  proceeding.  It  makes  the  date  of  the  institution  of  the  bankruptcy 
proceeding,  the  time  as  of  which  rights  to,  and  claims  against  the  estate,  should 
be  reckoned  with  and  adjusted,  and  from  and  after  which  period  no  one  cred- 
itor OT  claimant  can  secure  or  receive  preference  or  advantage  over  another. 
The  opinion  of  Mr.  Justice  Swayne  in  Bank  v.  Sherman,  101  U.  S.  403,  406,  25 
Iv.  Ed.  866,  supra,  is  particularly  appropriate  in  this  respect,  the  learned  justice 
saying: 

"  'The  statute  is  clear  and  imperative.  Its  constitutional  validity  is  not  ques- 
tioned. It  contains  no  qualifications.  We  cannot  interpolate  what  is  claimed. 
Such  a  function  is  beyond  the  sphere  of  our  power  and  duty.  It  is  our  busi- 
ness to  execute  the  law  as  we  find  it,  and  not  to  make  or  modify  it.  In  the  dis- 
position of  property  among  creditors,  equality  is  equity.  It  was  the  genius  and 
purpose  of  the  statute  to  secure  this  result  as  far  as  possible  from  the  moment 
its  aid  was  invoked,  whether  by  debtor  or  creditor.' 

"This  view  of  the  effect  of  this  amendment  is  taken  by  Remington,  an  au- 
thor of  recognized  authority  on  bankruptcy  laws.  In  the  recent  edition  of  his 
work  (volume  3,  p.  331),  the  author  says: 

"'By  the  Amendment  of  1910  to  the  Bankruptcy  Act,  §  47a  (2),  "this  re- 
jected doctrine"  that  bankruptcy  operates  as  an  "equitable  levy"  as  to  property 
in  the  custody  of  the  bankruptcy  court,  has  become  the  accepted  doctrine.' 

"Moreover,  this  author  shows  that  Congress  by  the  amendment  in  question 
purposely  sought  to  modify  the  decision  of  York  Manufacturing  Co.  v.  Cas- 
sell,  supra.  At  page  331  of  the  same  volume  (3)  the  report  of  the  Senate  ju- 
diciary committee  on  the  amendment  of  the  act  is  set  out  in  full,  stating  in 
terms  that  its  object  and  purpose  was  to  meet  the  decision  in  the  York  case, 
and  to  adopt  in  lieu  thereof  the  views  herein  taken.  Collier  on  Bankruptcy 
(8th  Ed.),  pp.  541,  543,  refers  to  this  amendment  approvingly,  and  in  effect 
takes  the  same  view  of  the  act  that  Remington  does,  though  he  calls  attention 
to  the  fact  that  more  logically  the  amendment  should  have  been  to  §  70  of  the 
Bankruptcy  Act,  instead  of  §  47. 

"The  only  decision  since  the  amended  act  to  which  the  court's  attention  has 
been  called  is  that  of  In  re  Lausman  (D.  C,  Ky.),  25  Am.  B.  R.  186,  183  Fed. 
647,  a  decision  of  Judge  Evans,  of  the  Western  District  of  Kentucky.  This 
opinion  is  entitled  to  much  weight  by  reason  of  the  recognized  ability  and 
experience  of  the  judge  rendering  the  same.  The  case  involved,  however,  a 
small  amount,  and  it  is  fair  to  assume  was  not  presented  as  fully  as  has  been 
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the  case  here,  and  was  decided  before  the  publication  of  the  recent  editions  of 
Remington  and  Collier,  the  former  of  which  called  special  attention  to  the  rea- 
son for  the  Senate's  action,  as  above  indicated. 

"It  is  earnestly  insisted  that  the  amended  act,  if  given  the  interpretation 
herein  accorded  it,  is  unconstitutional  as  depriving  the  petitioners  of  their 
property  without  due  process  of  law.  With  this  view  the  court  cannot  agree, 
as  it  is  in  no  respect  a  violation  of  one's  constitutional  rights  to  require  him 
to  conform  to  the  recordation  acts  of  the  State  in  which  he  has  property.  The 
vendor's  rights  in  this  case  would,  under  the  plain  terms  of  the  Virginia  statute, 
have  been  protected  against  the  bankrupt's  execution  or  other  lien  creditors, 
and  remained  unaffected  by  bankruptcy  proceedings,  had  they  seasonably  com- 
plied with  the  statute  requiring  recordation  of  their  reservation  of  title.  The 
further  suggestion  is  made  that  the  amended  act  should  not  be  given  the  effect 
contended  for  because  of  the  particular  section  amended;  in  other  words,  it  is 
maintained  that  the  amendment  should  have  been  to  §  70,  subsection  5,  instead 
of  to  clause  3  of  section  47,  subd.  'a'  of  the  act.  Unquestionably  the  amendment 
should  more  properly  have  been  to  the  seventieth  section  of  that  act,  as 
claimed,  which  deals  with  the  property  as  to  which  the  trustee  acquires  title, 
instead  of  section  47,  which  relates  more  particularly  to  the  duties  of  the 
trustee,  but  at  the  same  time  it  does  not  follow  that  it  should  have  been  neces- 
sarily so  made,  and  that  Congress  could  not  have  expressed  its  desires  and 
virishes  as  well  under  the  section  prescribing  the  duties  of  the  trustee  as  that 
relating  to  title  to  property,  and  this  is  just  what  it  apparently  did,  and  in 
terms  so  clear,  comprehensive,  and  specific  th'at  there  can  be  no  serious  doubt 
as  to  its  meaning,  intention,  and  purpose,  and  the  court  feels  bound  by  the 
plain  import  of  the  language  used. 

"The  action  of  the  referee  sought  to  be  reviewed  will  be  approved  and  af- 
firmed." 

Millikin  v.  Second  Nat'l  Bank  of  Bait.  30  A.  B.  R.  477,  206  Fed.  14  (C.  C.  A. 
Md.),  reversing  29  A.  B.  R.  613: 

"Prior  to  the  enactment  of  the  amendment  of  June  25,  1910,  a  trustee  in  bank- 
ruptcy in  so  far  as  the  rights  of  the  bankrupt  were  concerned  stood  in  the  shoes 
of  the  bankrupt,  and  the  property  taken  by  him  was  subject  to  the  enforcement 
of  any  rights  or  equities  that  could  have  been  enforced  between  the  parties  at 
the  time  of  the  adjudication,  and  at  that  time  the  principles  contended  for  by 
counsel  for  appellee  would  have  applied  to  a  case  like  the  one  at  bar.  In  other 
words,  an  unregistered  mortgage  being  good  inter  partes  could  have  been 
enforced  as  such,  but  the  act  as  amended  completely  changed  the  situation,  and 
now  the  trustee  is  the  representative  of  all  the  creditors,  thus  accomplishing 
what  the  law  intended,  to  wit,  to  cut  up  by  the  roots  all  secret  liens  or  other 
agreements  between  the  parties.  Under  the  old  law  a  general  creditor  was  not 
permitted  to  contest  such  transactions,  and  as  a  result  was  deprived  of  the 
right  to  share  in  an  equal  distribution  of  the  assets  of  the  bankrupt. 

"Under  the  present  law   (§  47,  subd.  3)   a  trustee  occupies  the  same  position 
as  a  judgment  creditor  with  an  execution  in  his  hands  at  the  time  of  the  ad- 
judication; the  amendment  in  question  being  in  the  following  language:     *     *     * 
"The  Bankruptcy  Act  was  intended  to  secure  an  equal  and  equitable  distribu- 
tion of  the  assets  of  the  bankrupt  among  all  creditors,  *  *  * 

"It  will  be  seen  that  the  provisions  of  the  law  [Maryland  statute  of  registra- 
tion] clearly  require  that  mortgages  of  personal  property  shall  be  recorded 
within  30  days  from  the  date  thereof,  and  it  is  apparent  that  the  real  purpose  of 
the  statute  is  to  prevent  one  from  disposing  of  his  property  by  mortgage,  bill 
of   sale,   or   other   secret   conveyances.     This   requirement   renders   it   impossible 
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for  one  to  execute  a  secret  lien  and  thereafter  deal  with  the  public  as  though 
nothing  had  transpired  to  lessen  or  impair  his  financial  ability." 

In  re  Bazemore,  36  A.  B.  R.  494,  189  Fed.  336  (D.  C.  Ala.):  "Before  the 
amendment  to  the  Bankruptcy  Act,  the  trustee's  title  as  against  a  claim  under 
an  unrecorded  conditional  sale,  though  the  State  law  required  record,  did  not 
prevail.  (Crucible  Steel  Co.  v.  Holt  (C.  C.  A.,  6th  Cir.),  33  Am.  B.  R.  303,  174 
Fed.  137).  It  was  to  obviate  this,  among  other  things,  that  §  47,  clause  3,  sub- 
division a,  of  the  Act  was  amended  by  inserting  the  words  'And  such  trustees,  as 
to  all  property  in  the  custody  or  coming  into  the  custody  of  the  bankruptcy 
court,  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon.'  (Statement 
of  Representative  Shirley  to  the  House  of  Representatives,  Congressional  Rec- 
ord, 61st  Congress,  3d  session,  pp.  3553-4).  And  to  vest  in  the  trustee  the  same 
right  to  attack  secret  unrecorded  liens,  where  record  was  required  by  the  State 
law,  as  was  given  to  the  judgment  creditors  and  others  under  that  law.  It  seems 
to  me  that  the  language  of  the  amendment  should  be  construed  to  effectuate 
this  result  if  it  fairly  admits  of  such  construction.  If  the  operation  of  the  amend- 
ment is  restricted  to  cases  in  which  a  creditor  has  in  fact  acquired  a  lien  by 
legal  or  equitable  proceedings,  then  it  adds  nothing  to  the  law  as  it  was  under 
the  original  act.  By  virtue  of  §  67  of  the  original  act  the  trustee  was  subrogated 
to  such  a  lien,  if  created  within  four  months,  and  could  enforce  it  for  the  bene- 
fit of  the  estate.  If  created  beyond  four  months  from  the  filing  of  the  petition, 
it  was,  of  course,  valid  as  against  the  trustee,  under  both  the  original  and 
amended  acts.  The  class  of  cases,  unprovided  for  by  the  original  act,  and  in- 
tended to  be  reached  by  the  amendment,  was  that  in  which  no  creditors  had 
acquired  liens  by  legal  or  equitable  proceedings  and  to  vest  in  the  trustee  for  the 
interest  of  all  creditors  the  potential  rights  of  creditors  potential  with  such 
liens.  The  language  is  readily  susceptible  of  this  construction.  It  recites  that 
such  trustee  'shall  be  deemed  vested  with  all  the  rights,  remedies  and  powers  of 
a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon.'  This  lan- 
guage aptly  refers  to  such  rights,  remedies  and  powers  as  a  creditor  holding 
such  a  lien  is  entitled  to  under  the  law,  rather  than  to  the  rights,  remedies  and 
powers  of  a  creditor  who  had  actually  fastened  a  lien  on  the  property  of  the 
bankrupt  estate." 

In  re  Nelson,  37  A.  B.  R.  373,  191  Fed.  333  (D.  C.  S.  Dak.):  "Under  §  47,  sub- 
division (a)  (3)  of  the  Bankruptcy  Act,  as  amended  in  1910,  if  property  com- 
ing into  the  custody  of  the  court  be  claimed  by  another,  the  trustee  is  vested 
with  all  the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien  by  legal  or 
equitable  proceedings  thereon.  Applying  its  plain  interpretation  to  this  section 
and  amendment,  it  follows  that  an  agreement  which  would  have  been  binding 
upon  and  could  have  been  enforced  between  the  parties  hereto  prior  to  the 
Amendment  of  1910  no  longer  necessarily  binds  the  trustee.  His  position  is 
no  longer  the  same  as  that  of  the  bankrupt,  but  he  is  now  in  the  position  of  a 
creditor  holding  a  legal  or  equitable  lien,  and  in  this  case  the  conditional  sale  of 
this  property  and  the  writing  above  set  forth,  termed  a  'warehouse  receipt,'  are 
to  be  interpreted  exactly  as  if  the  trustee  were  a  creditor  holding  such  lien." 

Bank  of  North  America  v.  Pennsylvania  Motor  Car  Company,  335  Pa.  194: 
"The  manifest  purpose  of  the  Amendment  was  to  enlarge  the  rights,  remedies 
and  powers  of  the  trustee  in  bankruptcy,  and  it  had  the  effect  of  vesting  in  the 
trustee,  the  rights,  remedies  and  powers  of  a  judgment  creditor  having  a  lien. 
In  other  words  the  trustee  *  *  *  was  given  every  right  which  a  creditor  would 
have  had." 

In  re  Smith,  39  A.  B.  R.  537,  198  Fed.  876   (D.  C.  Wis.):     "Prior  to  the  pas- 
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sage  of  this  amendment,  a  trustee  in  bankruptcy  was  vested  witii  no  better  right 
or  title  to  the  bankrupt's  property '  than  belonged  to  the  bankrupt  at  the  time 
when  the  trustee's  title  accrued.  He  'stood  in  the  shoes  of  the  bankrupt,'  and  had 
no  greater  right;  and  where,  under  the  State  law,  which  was  binding  on  the 
bankruptcy  court,  a  chattel  mortgage  was  valid  as  between  the  bankrupt  and  the 
mortgagee,  but  not  against  purchasers,  mortgagees  or  creditors,  it  was  good  as 
against  a  trustee  in  bankruptcy.  The  adjudication  of  bankruptcy  was  not  an 
assertion  of  a  lien,  and  did  not  put  the  trustee  in  the  position  of  creditors  who 
had,  through  process,  acquired  specific  liens  against  the  property  covered  by 
the  mortgage.  In  other  words,  if  the  mortgage,  though  not  filed,  was  good  be- 
tween the  parties,  the  trustee  was  not  a  purchaser,  a  mortgagee,  nor  a  lienee." 

In  re  Dancy,  etc.,  Co.,  38  A.  B.  R.  444,  198  Fed.  336  (D.  C.  Ala.):  "One  of  the 
purposes  of  the  amendment  was  to  confer  on  trustees  in  bankruptcy  the  same 
right  to  avoid  secret  unrecorded  liens  as  the  creditors  would  have  had  under  the 
State  laws  had  not  .the  bankruptcy  intervened  and  the  exercise  of  which  they  are 
deprived  of  by  the  bankruptcy  proceeding.  The  rights  of  creditors  to  avoid  un- 
recorded liens,  which  the  Bankruptcy  Act  confers  on  trustees,  are  to  be  deter- 
mined by  the  laws  of  the  particular  State  requiring  the  record.  The  act  was 
intended  to  give  to  the  trustee  the  rights,  remedies  and  powers  of  each  and  all 
classes  of  creditors  who  are  clothed  by  the  recording  statutes  of  the  States,  as 
construed  by  their  courts,  with  the  right  to  avoid  such  secret  and  unrecorded 
liens  or  conveyances.'' 

In  re  Franklin  Lumber  Co.,  26  A.  B.  R.  37,  187  Fed.  281  (D.  C.  Pa.):  "It  is 
to  be  noted  that  §  47a  (2)  as  amended  by  the  Act  of  June  25,  1910,  applies  to  the 
present  dispute.  Under  that  amendment,  if  property  coming  into  the  custody  of 
the  court  be  claimed  by  another,  the  trustee  is  vested  with  all  the  rights,  reme- 
dies, and  powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings 
thereon.  An  agreement  therefore  which  would  previously  have  been  valid  be- 
tween the  parties — such,  for  example,  as  was  considered  in  Davis  v.  Crompton 
(C.  C.  A.,  3d  Cir.),  20  Am.  B.  R.  53,  158  Fed.  735  (209  U.  S.  548)— is  no  longer 
necessarily  valid  against  the  trustee.     *     *     * 

"Assuming  that  the  bankrupt  would  be  bound  by  the  words  of  this  agreement 
and  could  not  deny  it  to  be  a  lease,  his  trustee  is  not  so  bound,  and  may  contend 
that  the  contract  is  really  one  of  conditional  sale.  In  such  a  contention  he  may 
offer  any  competent  and  relevant  evidence,  and  it  is  obvious  I  think  that  the 
conduct  of  the  parties  may  ordinarily  throw  much  light  on  the  true  meaning 
of  their  agreement.  If  they  treat  it  as  a  contract  of  sale,  it  makes  no  difference 
what  name  they  have  given  it.  A  creditor  may  adopt  his  own  construction, 
and  they  cannot  successfully  object.  This  is  well  settled  in  Pennsylvania  and 
elsewhere.  Brunswick  v.  Hoover,  95  Pa.  508;  Peek  v.  Hein,  127  Pa.  500;  Ott  v. 
Sweatnam,  166  Pa.  317."     This  case  further  quoted  at  §  1228. 

Obiter,  In  re  Geiver,  38  A.  B.  R.  413,  193  Fed.  138  (D.  C.  S.  Dak.):  "*  *  * 
under  section  47  subd.  'a.,'  clause  2,  as  amended  by  the  Act  of  June  25th,  1910, 
this  property  having  come  into  the  custody  of  the  court  and  being  claimed  by 
the  Henderson  State  Bank,  the  trustee  is  vested  with  all  the  rights,  remedies  and 
powers  of  a  creditor  holding  a  lien  by  legal  or  equitable  proceedings  thereon. 
"It  follows  that  these  chattel  mortgages  which  would  have  been  binding  upon, 
and  could  have  been  enforced  between  the  parties  hereto,  prior  to  the  Amend- 
ment of  1910,  no  longer  necessarily  bind  the  trustee.  His  position  is  no  longer 
the  same  as  that  of  the  bankrupt,  but  he  is  now  in  the  position  of  a  creditor  hold- 
ing a  legal  or  equitable  lien,  and  in  the  case  at  bar  the  chattel  mortgages  are  to 
be  interpreted  exactly  as  if  the  trustee  was  a  creditor  holding  such  lien."  How- 
ever, whilst  the  foregoing  correctly  enunciates  the  law  yet  it  was  obiter,  because. 
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even  before  the  Amendment  of  1910,  fraudulent  transfers  or  holdings  were  void- 
able by  the  trustee,  see  post,  §  1209,  and  this  case  was  that  of  a  chattel  mortgage 
with  power  of  sale,  void  for  fraud  under  State  law,  in  any  event." 

Thus,  the  trustee  is  vested  with  the  rights  of  judgment  creditors.** 

Thus,  an  unrecorded  chattel  mortgage,  or  unrecorded  conditional  sales 
contract  is  void  as  against  the  trustee.^" 

Thus,  dower  right  is  cut  off  where  by  the  state  law  dower  is  not  good 
against  a  levying  creditor,  or,  as  in  Pennsylvania,  where  the  wife  has 
dower  only  in  what  remains  after  payment  of  debts. *^ 

Thus,  the  trustee  is  entitled  to  the  same  rights  which  an  execution 
creditor  would  have  if  property  in  the  custody  of  the  bankrupt  had  been 
seized  by  an  officer  under  a  writ  of  attachment  or  execution;  or,  where 
the  property  consists  of  money  which  has  been  deposited  in  a  bank,  if 
garnishment  proceedings  had  been  instituted  and  served  on  the  depository.** 

Thus,  the  trustee  is  a  creditor  armed  with  process  as  to  a  rescission  of 
sale  for  the  fraud  of  the  bankrupt,  and  his  rights  are  subordinate  to  those  of 
the  defrauded  seller  where  the  State  law  subordinates  the  rights  of  an 
execution  creditor  to  a  defrauded  seller.®^ 

On  the  other  hand  the  trustee  gets  no  more  rights  than  creditors  "armed 
with  process"  under  State  law.  It  is  also  to  be  borne  in  mind,  that  so  far 
as  the  Amendment  of  1910  is  concerned,  it  simply  makes  available  to  the 
trustee  the  rights  conferred  by  State  law  upon  creditors  "armed  with  proc- 
ess" and  the  trustee  gets  no  more  than  such  rights. 

Thus,  where  under  State  law  a  levying  creditor  would  take  subject  to 
an  "equitable  lien"  on  after-acquired  property,  likewise  the  trustee  would 
take  subject  thereto  and  adopt  the  local  construction  of  the  law.*^'' 

Amendment  of  1910  Adopts  Formerly  "Rejected  Doctrine." — By 
the  Amendment  of  1910  to  the  Bankruptcy  Act,  §  47a  (2),  the  formerly 
"rejected  doctrine"  that  bankruptcy  operates  as  an  "equitable  levy"  as  to 
property  in  the  custody  of  the  bankruptcy  court — has  become  the  accepted 
doctrine.®* 

89.  In    re    Calhoun    Supply    Co.,   36  93.     In  re  Gold,  31  A.  B.   R.   18,  — 

A.  B.   R.    528,   189   Fed.    537    (D.    C.      Fed.  —   (C.   C.   A.   Ills.). 

Ala.).  93a.    In    re    Flatlands,     28    A.    B.    R. 

90.  Milliken  v.  Second  Nat'l  Bank  476,  196  Fed.  310  (C.  C.  A.  Wash.), 
of  Bait.,  30  A.  B.  R.  477,  206  Fed.  14  »*.  Before  the  Amendment  of  1910 
(C.  C.  A.  Md.,  reversing  29  A.  B.  R.  to  §  47  (a)  (2)  the  title  of  the  trus- 
613),  quoted  supra;  In  re  Farmer's  *««=  so  far  as  it  was  in  excess  of  the 
Co.-Op.  Co.,  30  A.  B.  R.  187,  190,  202  bankrupt's  title  as  explained  in  the 
Fed.  1005  (D.  C.  N.  D.),  quoted  su-  text,  was  much  more  restricted  than 
pra,    and   at    §    1225J^.  n°w.      The    following    was    a    correct 

ai    T_    _„    n^A :    on    A     -a     -D     ak^,       statement  of  his  then-limited  title  and 

91.  In    re    Codori,    30    A.    B.    K.    453,        rio-ht<!  acs   cnrrp^qnr  ^n  rrpHitrvre 

807    Fed.    784    (D.    C.    Pa.),    quoted    at  ^„  %^l„l"''fffl!,?L    k^,    fu  °  |„„j    ^r 

§    116454;   Matter   of  Wolf   Freedman,  ,^ J"  H^!,w,^,nf  fn^ln^'^  rr^Ai!lr^\^i 

ll  A.  I  R.  53  --  Fed.  _  (a  C.  Pa.).  *\tee  ^TUteT with^thrt'itle  ^^^ 

92.  In  re  M.  E.  Dunn  &  Co.,  28  A.  and    could;    recover    the    property    in- 

B.  R.   127,  193   Fed.  212   (D.   C.  Ark.).       volved,  and  in  cases  where  there  had 
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See  Report  No.  691  of  the  Senate  Judiciary  Committee  of  the  61st  Congress, 
Second  Session  stating  the  law  as  it  existed  before  the  Amendments  of  1910, 
"One  of  the  most  important  decisions  under  the  present  law  is  York  Manu- 
facturing Company  v.  Cassell  (201  U.  S.  344),  wherein  it  was  held  that  property 


been  some  transfer  or  encumbrance 
of  the  property,  void  as  to  creditors 
by  state  law  for  want  of  record  or 
otherwise,  the  trustee  was  held  to 
succeed,  and  to  succeed  merely 
to  the  rights  of  any  creditor  who  was 
actually  then  qualified  under  the  state 
law  to  avoid  the  transfer  or  encum- 
brance or  to  take  advantage  of  the 
fraud;  in  addition  to  which  he  pos- 
sessed the  peculiar  rights  and  title  con- 
ferred by  the  Bankruptcy  Act  to  avoid 
preferences,  and  liens  by  legal  pro- 
ceedings acquired  within  four  months 
of  the  filing  of  the  bankruptcy  petition. 

But  the  Creditor's  Title  Taken  by  the 
Trustee,  Formerly,  Was  That  Only  of 
Some  Existing  Creditor  "Armed  with 
Process." — The  statute  did  not,  before 
the  Amendment  of  1910,  by  its  wording 
specify  what  was  meant  by  the  use  of 
the  word  "creditor"  in  this  connection, 
although  in  its  §  1  of  definitions,  the 
word  "creditor"  was  defined  to  mean 
anyone  holding  a  debt,  claim  or  de- 
mand provable  in  bankruptcy.  More- 
over, the  phraseology  of  §  70  (e),  giv- 
ing the  trustee  the  right  to  avoid  any 
transfer  made  by  the  bankrupt  which 
any  creditor  "might"  have  avoided, 
would  not  necessarily  seem  to  have 
implied  that  some  creditor  must  actu- 
ally, before  the  time  of  the  filing  of 
the  bankruptcy  petition,  already  have 
taken  all  the  formal  steps,  such  as  the 
obtaining  of  judgment  against  the 
bankrupt  or  the  attaching  of  the  bank- 
rupt's property  before  judgment,  re- 
quired of  creditors  in  the  process  of 
subjecting  debtors'  property;  and  such 
was  the  holding  in  some  cases,  even 
before  the  Amendment  of  1910. 

Beasley  v.  Coggins,  13  A.  B.  R.  355, 
57  So.  Rep.  213:  "A  trustee  in  bank- 
ruptcy occupies  a  relation  similar  to 
that  of  a  judgment  creditor  of  the 
bankrupt,  and  may  file  a  bill  in  equity 
to  set  aside  a  fraudulent  conveyance  of 
real  estate  by  the  bankrupt,  although 
neither  the  trustee  nor  any  creditor  has 
reduced  any  claim  against  the  bank- 
rupt to  judgment." 

The  statute  seemed,  even  before  the 
Amendment  of  1910  to  strive  to  give 
to  the  trustee  the  same  rights  and  rem- 
edies that  any  creditor  "might"  have 
exercised  to  avoid  transfers,  whether 
actually  exercised  or  not,  and  such  pro- 
vision might  not  unnaturally  have 
been  construed  to  give  him  either  the 


right  to  take  all  the  necessary  steps 
that  would  have  been  required  of  such 
creditor,  or,  perhaps,  even  to  have  dis- 
pensed with  such  preliminary  steps  al- 
together. Certainly,  since  the  pend- 
ency of  the  bankruptcy  proceedings  it- 
self ties  the  creditors'  hands  from 
helping  themselves  by  their  ordinary 
remedies,  it  might  have  seemed  not 
only  a  natural  but  also  an  eminently 
equitable  construction  of  the  law 
even  before  the  Amendment  of  1910 
to  have  held  that  the  trustee  was  sub- 
rogated not  only  to  all  rights  and 
remedies  for  avoiding  transfers  which 
any  creditor  had  already  begun  to  as- 
sert, but  also  to  all  rights  and  reme- 
dies which  any  creditor  "might"  have 
asserted,  as,  indeed,  the  very  word- 
ing of  §  70  (3)  appears  to  indicate. 
Impliedly  In  re  Shaw,  17  A.  B.  R. 
a05   (D.  C.  Me.). 

Furthermore,  it  is  a  familiar  rule  in 
the  subject  of  the  equitable  remedies 
of  creditors  that  where  there  is  al- 
ready a  sequestration  of  all  the  debt- 
or's property  for  the  benefit  of  credit- 
ors, the  obtaining  of  a  preliminary 
judgment  against  the  debtor,  and  the 
return  of  execution  unsatisfied,  being 
vain  things,  will  not  be  required  be- 
fore resort  may  be  had  to  equitable 
remedies  against  transferees  of  such 
debtor  and  other  parties  obligated  to 
creditors  by  virtue  of  the  debtor's 
dealings  with  them  while  insolvent; 
and  this  rule  was  held  in  some  cases 
applicable  in  bankruptcy,  even  before 
the  Amendment  of  1910  "armed"  the 
trustee   "with  process." 

Mueller  v.  Bruss,  8  A.  B.  R.  442,  112 
Wis.  406:  "There  can  be  no  doubt 
about  the  general  proposition  that,  be- 
fore a  mere  creditor  or  his  representa- 
tive can  attack  a  conveyance  alleged 
to  have  been  made  by  his  debtor  in 
fraud  of  his  creditors,  he  must  show 
that  he  has  exhausted  his  legal  reme- 
dies. *  *  *  Obtaining  judgment  on 
the  claim  with  a  return  of  an  execu- 
tion unsatisfied,  is  prima  facie  evidence 
of  the  exhaustion  of  all  legal  remedies 
against  the  debtor.  The  rule  stated, 
however,  is  not  inexorable  and  with- 
out exceptions.  If  it  appears  that  for 
any  reason  a  judgment  against  a 
debtor  can  not  be  obtained,  it  will  be 
excused  as  a  preliminary  to  a  credit- 
or's suit.  *  *  +  The  principle  involved 
in   the   exceptions   to   the   rule   is    that 
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covered  by  an  unrecorded  instrument,  which  would  have  been  void  in  the  State 
courts  had  the  property  been  taken  by  an  assignee  or  receiver  or  levied  upon  by 
attachment  or  execution,  was  not  void  where  possession  was  taken 
by  a  receiver  or  trustee  in  bankruptcy,  the  Supreme  Court  holding  that 
the  trustee  stood  precisely  in  the  bankrupt's  shoes  with  regard  to  the  unrecorded 


when  a  party  has  done  all  that  is  pos- 
sible for  him  to  do  to  prepare  his  case 
for  equitable  cognizance,  he  is  not  to 
be  denied  access  to  the  only  tribunal 
capable  of  granting  relief." 

Skilton  V.  Codington,  15  A.  B.  R. 
817,  185  N.  Y.  80:  "The  rule  that  a 
creditor  must  first  recover  a  judg- 
ment is  simply  one  of  procedure  and 
does  not  afifect  the  right.  Therefore, 
where  the  recovery  of  a  judgment  be- 
comes impracticable,  it  is  not  an  in- 
dispensable requisite  to  enforcing  the 
rights  of  the  creditor."  See,  also.  In 
re  Bement  (Smith  v.  Mishawaka 
Woolen  Mfg.  Co.),  23  A.  B.  R.  616, 
172   Fed.  98   (C.   C.  A.   Wis.). 

Also,  Bankr.  Act,  §  67  (a),  provid- 
ing that  "claims  which  for  want  of 
record,  or  for  other  reasons,  would 
not  have  been  valid  liens  as  against 
the  claims  of  the  creditors  of  the 
bankrupt,  shall  not  be  liens  against 
his  estate,"  and  Bankr.  Act,  §  67  (b), 
providing  that  "whenever  a  creditor 
is  prevented  from  enforcing  his 
rights  as  against  a  lien  created  or  at- 
tempted to  be  created  by  his  debtor 
who  afterwards  becomes  a  bankrupt, 
the  trustee  of  the  estate  of  such  bank- 
rupt shall  be  subrogated  to  and  may 
enforce  such  rights  of  such  creditor 
for  the  benefit  of  the  estate,"  are 
strongly    indicative    of    such    intention. 

Crucible  Steel  Co.  v.  Holt,  23  A.  B. 
R.  302,  174  Fed.  127  (C.  C.  A.  Ky.): 
"That  decision  necessarily  negatives  the 
application  to  such  a  case  of  the  provi- 
sion of  act  July  1,  1898,  §  67a,  that, 
'claims  which  for  want  of  record,  or  for 
other  reasons,  would  not  have  been 
valid  liens  as  against  the  claims  of 
the  creditors  of  the  bankrupt,  shall 
not  be  liens  against  his  estate;'  and 
the  further  provision  of  §  67b,  that 
'whenever  a  creditor  is  prevented  from 
enforcing  his  rights  as  against  a  lien 
created  or  attempted  to  be  created  by 
his  debtor  who  afterwards  becomes  a 
bankrupt,  the  trustee  of  the  estate  of 
such  bankrupt  shall  be  subrogated 
to  and  may  enforce  such  rights  of 
such  creditor  for  the  benefit  of  the 
estate.'  Those  provisions  were  not 
referred  to  in  the  opinion  of  the  court 
and,  of  course,  their  meaning  and 
scope  were  not  defined  further  than 
is  done  by  the  necessary  implication 
from  the  decision;  but  it  cannot  be 
supposed    they   were    overlooked." 


See  Sheldon  v.  Parker,  11  A.  B.  R 
169  (Neb.  Sup.  Ct.).  Compare,  to 
same  effect.  In  re  Falls  City  Shirt 
Mfg.  Co.,  3  A.  B.  R.  437,  98  Fed.  593 
(D.  C.  Ky.),  where  the  court  held 
that  the  bankruptcy  absolves  the 
lienors  under  a  mechanics'  lien  stat- 
ute from  the  requirement  of  the  in- 
stitution of  legal  proceedings  within 
a  certain  specified  time. 

In  re  Standard  Tel.  v.  Elec.  Co. 
[Knapp  V.  Milw  T.  Co.],  24  A.  B.  R. 
761,  216  U.  S.  545  (affirming  20  A. 
B.  R.  671,  162  Fed.  675,  19  A.  B.  R. 
491,   157   Fed.   106),   quoted   supra. 

Such  might  have  been  an  available 
construction  of  the  statute  as  to  the 
title  of  the  trustee  in  bankruptcy, 
even  before  the  Amendment  of  1910 
to  Bankr.  Act  §  47  (a)  (2);  yet  the 
Supreme  Court  did  not  adopt  it.  On 
the  contrary  the  Supreme  Court  car- 
ried into  the  construction  of  this  Act 
the  underlying  idea  of  all  our  farmer 
bankruptcy  acts,  as  well  as  that  of 
the  English  Bankruptcy  Acts  (see 
Winsor  v.  McClellan,  2  Story  492, 
Fed.  Cas.  17,887)  and  of  the  Massa- 
chusetts Insolvency  laws  (see  In  re 
Littlefield,  19  A.  B.  R.  18,  155  Fed. 
838,  U.  S.  C.  C.  A.  Mass.),  and  de- 
nied to  the  trustee  in  bankruptcy  any 
right  creditors  merely  might  have  ex- 
ercised, but  had  not  already  actually 
exercised,  or  placed  themselves  in  po- 
sition under  State  law  to  exercise; 
the  idea  being  that  the  bankruptcy 
adjudication  in  no  wise  in  and' of  it- 
self affected  the  title  but  merely  trans- 
ferred whatever  rights  the  bankrupt 
or  any  of  his  creditors  actually  had 
acquired  at  the  time — save  and  ex- 
cept always  as  to  preferences  and 
liens  by  legal  proceedings  within  the 
four  months  period. 

Compare,  In  re  Mullen,  4  A.  B.  R. 
227,  101  Fed.  413  (D.  C.  Mass.): 
"Probably  §  70  (a)  was  not  so  much 
intended  to  avoid  certain  classes  of 
transfers  as  to  declare  the  right  of  the 
trustee  to  avoid  transfers  voidable  by 
other  persons.  A  similar  observa- 
tion is  applicable  to  §  70  (a),  subd. 
(5)." 

Compare,  inferentially,  Thomas  v. 
Woods,  23  A.  B.  R.  133,  173  Fed.  585 
(C.   C.   A.   Kans.). 

"Creditor"  Same  as  in  State  Law, 
So  Far  as  Concerns  Necessity  of 
"Arming     with    Process." — Tiie     word 
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instrument,  even  though  in  the  State  courts  had  the  seizure  been  made  by  an  as- 
signee in  insolvency  or  receiver,  or  by  the  sheriff  under  execution  or  attachment, 
the  unrecorded  lien  would  have  been  void  as  against  creditors.  By  this  ruling 
the  trustee  in  bankruptcy  is  held  to  be  vested  solely  with  the  bankrupt's  own  ti- 


"creditor"  as  used  in  the  sections  of 
the  Bankruptcy  Act  relating  to  the  ti- 
tle and  rights  of  the  trustee  has  the 
same  meaning  that  is  attached  to  it 
by  the  state  law.  [First  Nat'l  Bank 
V.  Title  &  Trust  Co.,  24  A.  B.  R.  330, 
178  Fed.  187  C.  C.  A.  Pa.,  quoted  at 
§  1228]  and  refers  to  a  creditor 
"armed  with  process,''  where  by  the 
state  law  it  is  only  as  to  such  creditors 
that  the  inhibited  transfer  of  the 
property  or  lien  upon  it  is  void.  [In- 
stance, Rock  Island  Plow  Co.  v.  Re- 
ardon,  27  A.  B.  R.  492,  222  U.  S.  354, 
affirming  22  A.   B.   R.  26.] 

Thus,  since  the  word  "creditor,''  as 
used  in  this  connection  in  statutes, 
generally  refers  to  such  creditors  only 
as  have  levied  execution  or  attach- 
ment, or  otherwise  fastened  upon  the 
property  itself,  an  unfiled  chattel 
mortgage  or  other  encumbrance  re- 
quired by  law  to  be  filed  in  order  to 
be  valid  as  against  creditors,  was,  be- 
fore the  Amendment  of  1910  to  Bankr. 
Act  §  47  (a)  (2)  had  given  the  trus- 
tee the  rights  of  a  creditor  "armed 
with  process,"  nevertheless  good  in 
bankruptcy,  unless  some  creditor  had 
actually  levied  execution  or  attach- 
ment, or  otherwise  fastened  on  the 
property  before  bankruptcy,  and  the 
lien  of  the  levy  had  been  preserved 
for  the  benefit  of  the  estate. 

York  Mfg.  Co.  V.  Cassell,  15  A.  B. 
R.  633,  201  U.  S.  344:  "We  have  not 
been  referred  to  any  decision  of.  the 
Supreme  Court  of  Ohio  as  to  the 
meaning  of  the  statute  requiring  the 
filing  of  contracts  of  conditional  sales, 
but  we  concur  with  the  Circuit  Court 
of  Appeals  in  this  case,  that  the  stat- 
ute would  render  the  unfiled  contract 
void  as  to  the  same  class  of  creditors 
mentioned  in  the  chattel  mortgage 
statute.  Therefore  the  contract  would 
be  void  as  to  creditors  who  before  its 
filing  had  'fastened  upon  the  property' 
by  some  specific  liens.  As  to  credit- 
ors who  had  no  such  liens,  being  gen- 
eral creditors  only,  the  statute  does 
not  avoid  the  sale,  which  is  good  be- 
tween  the   parties   to    the    contract." 

For  discussion  and  reaffirmance  of 
York  case  before  Amendment  of  1910 
see  (Security)  Warehousing  Co.  v. 
Hand,  19  A.  B.  R.  291,  206  U.  S.  415; 
In  re  Littlefield,  19  A.  B.  R.  18,  155 
Fed.  838;  Davis  v.  Crompton,  20  A. 
B.    R.    53,    59,    158    Fed.    735    (C.    C.    A. 


Pa.);  In  re  Grainger,  20  A.  B.  R.  166, 
160  Fed.  69  (C.  C.  A.  Calif.);  Bryant 
V.  Swafford  Bros.,  22  A.  B.  R.  Ill, 
214  U.  S.  279;  Crucible  Steel  Co.  v. 
Holt,  23  A.  B.  R.  302,  174  Fed.  127 
(C.  C.  A.  Ky.);  also.  In  re  Atlanta 
News  Pub.  Co.,  20  A.  B.  R.  193,  160 
Fed.  519  (  D.  C.  Ga.);  Mishawaka 
Woolen  Mfg.  Co.  v.  Smith,  20  A.  B. 
R.  317,  158  Fed.  885  (D.  C.  Wis.),  mod- 
ified, however  in  In  re  Bement  (Smith 
V.  Mishawaka),  22  A.  B.  R.  616,  172 
Fed.  98;  In  re  Barker,  20  A.  B.  R. 
674   (Ref.  Colo.);  In  re  Perkins,  19  A. 

B.  R.  134,  155  Fed.  237  (D.  C.  Me.); 
In  re  Pierce,  19  A.  B.  R.  662,  157  Fed. 
755  (C.  C.  A.  N.  Dak.);  Pridmore  v. 
Puffer  Mfg.  Co.,  20  A.  B.  R.  851,  163 
Fed.  496  (C.  C.  A.  S.  Car.);  Corbitt 
Buggy  Co.  V.  Ricand,  22  A.  B.  R.  316, 
169  Fed.  935  (C.  C.  A.  N.  Car.).  Also 
following  York  v.  Cassell,  see  Mat- 
tley  v.  Wolfe,  23  A.  B.  R.  673,  175 
Fed.  619  (D.  C.  Neb.);  York  Mfg. 
Co.  V.   Brewster,   23   A.   B.   R.   474    (C. 

C.  A.  Tex.). 

In  re  Standard  Tel.  Co.,  19  A.  B. 
R.  491,  157  Fed.  106  (D.  C.  Wis.),  af- 
firmed sub  nom.  Knapp  v.  Milw.  Tr. 
Co.,  20  A.  B.  R.  671,  162  Fed.  675  (C. 
C.  A.);  In  re  Hickerson,  20  A.  B.  R. 
682,  162  Fed.  345  (D.  C.  Idaho); 
In  re  Newton  (Swafford  Bros.  Dry 
Goods  Co.  V.  Bryant),  18  A.  B. 
R.  567,  153  Fed.  841  (C.  C.  A.  Ark.); 
In  re  Youngstom,  18  A.  B.  R. 
572,  580,  153  Fed.  97  (C.  C.  A. 
Colo.);  In  re  Doran,  18  A.  B.  R.  760, 
154  Fed.  467  (C.  C.  A.  Ky.);  In  re 
Trunk  Co.,  23  A.  B.  R.  914,  176  Fed. 
1007  (D.  C.  Pa.);  In  re  McDonald,  21 
A.  B.  R.  358  (Ref.  Mass.);  In  re  Geb- 
bie  Co.,  21  A.  B.  R.  694,  167  Fed.  609 
(D.  C.  Pa.);  Fourth  St.  Nat.  Bank  -u. 
Milbourne  Mills  Co.,  22  A.  B.  R 
442,  172  Fed.  177  (C.  C.  A.  Pa.);  In 
re  McDonald,  23  A.  B.  R.  51,  173  Fed. 
99  (D.  C.  Mass.);  In  re  Penny  &  An- 
derson, 23  A.  B.  R.  115  (Ref.  N.  Y.); 
In  re  Bement  (Smith  v.  Mishawaka 
Woolen  Mfg.  Co.),  22  A.  B.  R.  616, 
172   Fed.   98   (D.   C.  A.   Wis.). 

For  discussion  and  distinction  of 
the  York  v.  Cassell  case,  see  In  re 
Standard  Tel.  &  Elec.  Co.  (Knapp  v. 
Milw.  Tr.  Co.),  24  A.  B.  R.  761,  216 
U.    S.   545. 

In    re    Economical    Printing    Co.,    6        * 
A.   B.    R.   615,   110  Fed.   514    (C.    C.   A. 
N.      Y.):       "It    remains     to     consider 
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tie,  except  as  to  property  fraudulently  transferred  and  as  to  property  which 
(within  four  months  before  the  bankruptcy)  has  been  seized  by  a  creditor  by 
legal  process  or  voluntarily  transferred  to  him  by  way  of  a  preference.  The 
trustee,  under  the  present  law,  does  not   (except  as  to  fraudulently  transferred 


whether  the  trustee  can  take  advan- 
tage of  the  non-compliance  with  the 
statute.  It  has  always  been  held  by 
the  courts  of  New  York  that  only  such 
creditors  can  take  advantage  of  it  as 
are  armed  with  some  legal  process 
authorizing  the  seizure  of  the  mort- 
^agea  property,  and  are  thereby  in 
a  position  to  enforce  a  lien  upon  it, 
*  *  *  and  that  the  mortgage  is 
good  as  to  creditors  at  large  as  well 
as  between  the  parties.  Under  the 
Bankruptcy  Act  of  1867  (14  Stat.  517), 
a  failure  to  file  a  mortgage  of  goods 
and  chattels  in  the  manner  prescribed 
by  law  of  the  State,  while  rendering 
the  mortgage  void  as  against  the 
creditors  of  the  mortgragor  if  it  was 
not  accompanied  by  an  immediate  de- 
livery and  followed  by  an  actual  and 
continuous  possession  of  the  chattels, 
did  not  affect  its  validity  as  against 
the  assignee  of  the  mortgagor  in  bank- 
ruptcy. The  assignee  succeeded 
merely  to  the  title  of  the  mortgagor, 
and  as  between  the  mortgagor  and 
the  mortgagee  the  validity  of  the 
mortgage  was  unaffected  by  the  fail- 
ure. Stewart  v.  Piatt,  101  U.  S.  731, 
25  L.  Ed.  816.  Under  the  present 
act,  however,  by  §  67,  'claims  which 
for  want  of  record  or  for  other  rea- 
sons would  not  have  been  valid  liens 
as  against  the  creditors  of  the  bank- 
rupt' are  not  liens  against  his  estate 
(subdivision  'a'),  and  by  subdivision 
'b,'  whenever  a  creditor  is  'prevented 
from  enforcing  his  rights  against  a 
lien  created  or  attempted  to  be  created 
bv  his  debtor,  who  afterwards  be- 
comes a  bankrupt,'  the  trustee  of  the 
estate  is  subrogated  to  and  may  en- 
force the  rights  of  such  creditor  for 
the  benefit  of  the  estate.  And  by  § 
70  (subd.  'e')  'the  trustee  may  avoid 
any  transfer  by  the  bankrupt  of  his 
property  which  any  creditor  of  such 
bankrupt  might  have  avoided.'  When 
the  mortgagor  was  adjudicated  a 
bankrupt,  there  was,  so  far  as  ap- 
pears, but  one  judgment  creditor. 
Whether  any  other  creditor  could 
have  eventually  entitled  himself  to 
the  benefit  of  the  statute  was  a  mat- 
ter of  mere  conjecture.  It  would 
have  depended  not  only  upon  his  own 
vigilance  in  pursuing  his  legal  rights, 
but  also  upon  the  volition  of  the 
mortgagor.  The  mortgagor  could 
have    made    a    general    assignment    of 


its  property  for  the  benefit  of  its 
creditors,  or  surrendered  possession 
of  the  mortgaged  property  to  the 
mortgagee;  and  in  either  event  the 
right  of  all  creditors  to  impeach  the 
lien  would  have  been  extinguished. 
*     1)*     * 

"The  Bankrupt  Act  does  not  vest 
the  trustee  with  any  better  right  or 
title  to  the  bankrupt's  property  than 
belongs  to  the  bankrupt  or  to  his 
creditors  at  the  time  when  the  trus- 
tee's title  accrues.  The  present  act, 
like  all  preceding  bankrupt  acts,  con- 
templates that  a  lien  good  at  that 
time  as  against  the  debtor  and  as 
against  all  of  his  creditors  shall  re- 
main undisturbed.  If  it  is  one  which 
has  been  obtained  in  contravention  of 
some  provision  of  the  act,  which  is 
fraudulent  as  to  creditors,  or  invalid 
as  to  creditors  for  want  of  record,  it 
is  invalid  as  to  the  trustee;  and  if  it 
is  one  which  was  invalid  as  to  some 
particular  creditor,  though  valid  as  to 
other  creditors,  the  trustee  -is  in  cer- 
tain cases  subrogated  to  the  rights 
of  that  creditor.  -The  provisions 
which  have  been  quoted  do  not  nec- 
essarily touch  a  lien  which  at  the 
date  of  the  adjudication  of  bankruptcy 
was  valid  as  to  the  bankrupt,  and 
could  not  then  be  disturbed  by  any 
of  his  creditors.  The  lien  of  the  pres- 
ent mortgage  would  not  have  been 
valid  as  against  the  claims  of  the 
creditors,  within  the  terms  of  sub- 
division 'a,'  if  the  creditors  had  ob- 
tained the  right  to  question  it,  but 
otherwise    it   was    valid.     *     *     * 

"We  conclude  that,  except  as  to 
the  Reilly  judgment,  the  lien  of  the 
mortgage  was  valid,  and  that  the 
trustee  is  entitled  only  to  the  amount 
of  that  judgment  out  of  the  pro- 
ceeds  in   the   registry   of  the   court." 

[For  discussion  of  the  Economical 
Printing  Co.  case,  see  criticism  in  In 
re  Beede,  11  A.  B.  R.  387,  and  14  A. 
B.  R.  708,  138  Fed.  441  (D.  C.  N.  Y.); 
interpretation  by  same  court  that 
rendered  it.  In  re  Garcewich,  8  A.  B, 
R.  151,  115  Fed.  87;  held  to  be  bind- 
ing in  New  York,  In  re  Hewitt  v. 
Berlin  Machine  Wks.,  11  A.  B.  R. 
709,  194  U.  S.  302;  quoted  with  ap- 
proval. Receiver,  etc.  v.  Staake,  13 
A.  B.  R.  281,  133  Fed.  717  (C.  C.  A. 
Va.) ;  and  followed  by  the  U.  S.  Su- 
preme    Court     in     York    Mfg.     Co.    v. 
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property)  take  the  rights  that  a  creditor  under  State  law  might  have  acquired, 
but  only  such  as  some  creditor  has  actually  acquired  by  levy  of  process,  and  then 
only  in  the  event  that  such  levy  has  occurred  within  four  months  before  the  bank- 
ruptcy and  the  lien  of  the  levy  (otherwise  void  under  §  G7  f)  been  i>reserved  for 


Cassell,  15  A.  B.  R.  344;  discussed  in 
In  re  Ducker,  13  A.  B.  R.  760,  134 
Fed.  43  (C.  C.  A.  Ky.);  also  discussed 
in  In  re  Beede,  14  A.  B.  R.  713,  138 
Fed.  441  (D.  C.  N.  Y.);  distinguished 
in  In  re  Carpenter,  11  A.  B.  R.  147, 
i53,    135    Fed.    831    (D.    C.    N.    Y.).] 

[The  case  In  re  Economical  Print- 
ing Co.,  held  not  to  correctly  state  the 
law  of  New  York  in  Pontiac  Buggy 
Co.  V.  Skinner,  20  A.  B.  R.  206,  217  (D. 
C.  N.  Y.);  Skilton  v.  Codington,  15  A. 
B.  R.  818,  185  N.  Y.  80  (N.  Y.  Court  of 
Appeals);  and  in  (Security)  Ware- 
housing Co.  V.  Hand,  19  A.  B.  R.  291, 
206  U.  S.  415,  quoted  at  §  1137;  In  re 
Hickerson,  20  A.  B.  R.  682,  162  Fed. 
345  (£).  C.  Idaho).  In  re  Gerstman  & 
Bandman,  19  A.  B.  R.  145,  157  Fed.  549 
(C.  C.  A.  N.  Y.):  "This  court  in  Re 
Economical  Printing  Company,  6  Am. 
B.  R.  615,  110  Fed.  514,  517,  held  that  a 
non-filed  mortgage  was  void  only  as 
to  creditors  who  by  judgment  or  at- 
tachment or  otherwise  had  seized  or 
were  in  a  position  to  seize  the  mort- 
gaged property.  Since  that  decision, 
however,  the  Court  of  Appeals  of  the 
State  of  New  York  has  held  that  a 
non-filed  mortgage  is  void  as  to  gen- 
eral creditors  although  it  can  not  be 
attacked  until  they  are  in  a  position 
to  seize  the  mortgaged  property  by 
virtue  of  a  judgment,  attachment  or 
otherwise.  This,  however,  is  a  mere 
matter  of  procedure  and  the  mortgage 
is  none  the  less  void  as  to  them.  Cul- 
len,  Ch.  J.,  says  in  that  case:  'As  ap- 
pears by  the  opinion  the  result  was 
reached  on  the  assumption  that  by  the 
law  of  the  State  of  New  York  a  non- 
filed  chattel  mortgage  was  void  only 
as  to  judgment  creditors  obtaining  a 
lien,  not  as  to  general  creditors.  We 
think  (he  very  eminent  judge  who 
wrote  in  the  case  misconceived  the 
law  of  the  State  in  this  respect.  If 
it  were  a  Federal  question  we  would 
follow  the  decision  regardless  of  our 
own  opinion,  but  as  the  question  is  as 
to  the  law  of  this  State  we  must  ad- 
here to  the  prior  decisions  of  this 
court.'  Skilton  v.  Codington,  185  N. 
Y.  80,  88,  15  Am.  B.  R.  810.  As  we  are 
bound  to  follow  the  construction  of 
the  State  law  adopted  by  the  highest 
court  of  the  State,  the  case  of  the  Eco- 
nomical Printing  Company  must  be 
held  to  have  gone  too  far  in  deciding 
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that  a  non-filed  mortgage  is  valid  as 
to  general  creditors.  Regarding  the 
mortgage  as  void,  though  not  subject 
to  attack  because  there  were  no  judg- 
ments against  the  bankrupts  at  the 
time  of  the  adjudication,  the  question 
is  whether  the  trustee  is  in  a  posi- 
tion to  attack  it.  We  think  he  is." 
Citing  §§  67  (a)  (d),  70  (a),  70  (a)  (5).] 

Where  "Arming  with  Process" 
Not  Requisite  by  State  Law,  Not 
Requisite  in  Bankruptcy. — And  where 
"arming  with  process"  is  not  neces- 
sary by  the  state  law,  it  was  held, 
even  before  the  Amendment  of  1910, 
not  to  be  requisite  in  bankruptcy, 
and  if  by  state  law  the  lien  would  be 
void,  though  no  creditor  "armed  with 
process"  existed,  it  would  be  likewise 
void  in  bankruptcy. 

Bradley,  Alders  &  Co.  v.  McAfee, 
17  A.  B.  R.  499  (D.  C.  Mo.):  "Un- 
der the  Missouri  Statute  it  is  not  nec- 
essary, as  under  the  Ohio  statute, 
followed  by  the  Supreme  Court  in 
York  Manufacturing  Co.  v.  Cassell, 
201  U.  S.  351,  15  Am.  B.  R.  633,  that 
to  enable  the  trustee  to  avail  himself 
of  the  statute  the  creditors  should, 
by  levy  or  attachment  anterior  to 
the  proceedings  in  bankruptcy,  have 
taken  steps  'to  fasten  upon  the  prop- 
erty for  payment  of  the  debt'  Nor 
does  the  case  of  Hewitt  v.  Berlin 
Machine  Works,  194  U.  S.  296,  11 
Am.  B.  R.  709,  apply,  as  that  case 
arose  under  the  New  York  statute, 
which  avoided  the  sale  only  as  to 
'Subsequent  purchasers  in  good  faith,' 
and  there  was  no  evidence  in  the  case 
of  the  creditors  being  such  pur- 
chasers. 

"As  applied  to  the  Missouri  stat- 
ute, the  holding  by  the  Court  of  Ap- 
peals of  this  Circuit  in  In  re  Pekin 
Plow  Co.,  7  Am.  B.  R.  369,  112  Fed. 
308,  31>0,  is  conclusive  on  this  court, 
which    is   that: 

"  'The  institution  of  proceedings  in 
bankruptcy  amounts  to  an  effectual 
sequestration  for  the  benefit  of  all  his 
creditors  of  all  property  of  all  bank- 
rupt. By  such  a  proceeding  the  cred- 
itors "are  using  the  courts  of  law  and 
their  processes  for  the  collection  of 
their  debts,"  and  the  creditors  there- 
by make  an  effectual  seizure  of  the 
property   of   the    bankrupt' " 

And  where  the  instrument  was  held 
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the  benefit  of  the  trustee  by  order  of  court.  In  this  way  a  distinct  advantage  is 
given  in  bankruptcy  to  the  holders  of  unrecorded  liens.  The  creditors'  hands 
meanwhile  are  tied  from  making  any  levy,  becatise  the  separate  rights  of  the 
creditors  have  become  vested  in  the  trustee  for  all;   besides  which,  as  to  prop- 


by  State  law  to  be  void  as  to  the  sub- 
sequent creditors  but  not  as  to  prior 
creditors,  the  principle  of  the  York 
V.  Cassell  case  was  held  not  to  apply, 
even  before  the  Amendment  of  1910, 
since  the  contest  then  became  one 
between  creditors  under  Bankr.  Act, 
§  64  (b)  (5).  In  re  Doran,  17  A.  B. 
R.  799  (D.  C.  Ky.);  but  compare.  In 
re  Doran,  18  A.  B.  R.  760,  154  Fed. 
467    (C.    C.   A.    Ky.). 

Discussion  of  Certain  Formerly 
Rejected  Doctrines — First  Rejected 
Doctrine — That  Trustee's  Title  as  to 
Property  Not  in  Custody,  Analogous 
to  Receiver's  or  Assignee's  in  State 
Courts. — The  doctrine  was  held  in 
some  cases,  even  before  the  Amend- 
ment of  1910  that,  as  to  property  not 
in  the  custody  of  the  bankruptcy 
court,  the  effect  of  the  bankruptcy 
was  to  give  the  trustee  whatever 
rights  a  receiver  or  assignee  or  sim- 
ilar officer  acting  in  equity  for  the 
benefit  of  creditors  would  have  had 
in  the  particular  State  as  to  property 
not  in  his  possession;  thus,  if,  by  the 
State  law,  preliminary  judgment 
against  the  bankrupt  or  prior  actual 
levy  upon  the  property  involved  were 
necessary,  that  such  judgment  or  levy 
would  likewise  be  necessary  in  case 
the  trustee  in  bankruptcy  seeks  to 
avoid  a  transfer;  and  on  the  other 
hand,  if  in  such  State  such  prerequi- 
sites were  dispensed  with  in  cases  of 
similar  equitable  sequestrations  of  the 
debtor's  property,  that  they  would  be 
dispensed  with  in  suits  by  the  trustee 
in  bankruptcy.  Compare,  In  re 
Standard  Tel.  Co.,  19  A.  B.  R.  491, 
157  Fed.  106  (D.  C.  Wis.),  affirmed 
sub  nom.  Knapp  v.  Milwaukee  Trust 
Co.,  20  A.  B.  R.  671,  162  Fed.  675  (C. 
C.  A.,  affirmed  sub  nom.  In  re  Stand- 
ard Tel.  &  Elec.  Co.  [Knapp  v.  Milw. 
Tr.  Co.],  24  A.  B.  R.  761,  216  U.  S. 
545):  "The  only  impediment  in  the 
way  of  the  simple  creditor  is  that  un- 
der the  rules  of  practice  he  cannot 
attack  the  mortgage  by  an  independ- 
ent action  in  equity.  The  Supreme 
Court  of  Wisconsin  has,  however, 
several  times  held  that  such  a  con- 
test may  be  waged  by  an  assignee 
representing  general  creditors  under 
the  said  assignment  laws,  upon  the 
theory  that  his  powers  were  substan- 
tially the  same  as  a  trustee  in  bank- 
ruptcy,   or    a    sherifif    armed    with    an 


execution.  Batten  v.  Smith,  62  Wis. 
92,  98,  22  N.  W.  342;  Sheldon  Co.  v. 
Mayers,  81  Wis.  627,  51  N.  W.  1083; 
Valley  Lumber  Co.  v.  Hogan,  85  Wis. 
366,  55  N.  W.  415;  Re  Ellis,  97  Wis. 
92,  72  N.  W.  387.  Formerly  the  as- 
signee under  the  voluntary  assign- 
ment statute  represented  the  assignor 
only,  but  by  chapter  207,  p.  255,  Laws 
1901,  he  is  authorized  to  represent 
creditors,  and  may  sue  to  set  aside 
any  fraudulent  conveyance  where  the 
creditors  might  have  proceeded  if  no 
assignment  had  been  made.  This  is 
in  substance  and  effect  the  same  au- 
thority with  which  the  trustee  is 
clothed  under  §§  60b  and  70e  and 
other  provisions  of  the  present  Bank- 
ruptcy Act.  *  *  *  It  is  also  true 
that  the  effect  of  the  filing  of  a  peti- 
tion in  bankruptcy,  as  laid  down  in 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am. 
B.  R.  234,  *  *  *  has  been  modi- 
fied by  the  Supreme  Court  in  York 
Manufacturing  Co.  v.  Cassell,  201  U. 
S.  344,  15  Am.  B.  R.  633,  *  *  *  so 
that  the  institution  of  bankruptcy 
proceedings  no  longer  has  the  effect 
of  an  attachment  or  an  injunction; 
but  the  Supreme  Court  of  Wisconsin 
has  squarely  decided  in  Mueller  v. 
Bruss,  8  Am.  B.  R.  443,  113  Wis.  406, 
410,  *  *  *  that  a  trustee  in  bank- 
ruptcy under  the  present  Act,  repre- 
senting only  creditors  at  large,  may 
maintain  an  action  in  equity  to  set 
aside  transfers  of  property  by  the 
bankrupt  in  fraud  of  creditors.  This 
is  put  upon  the  ground  that  the  Bank- 
ruptcy Act  renders  it  practically  im- 
possible for  creditors  to  comply  with 
the  equitable  rule,  and  that  equity 
does  not  demand  impossibilities. 
Jackman  v.  Bank,  125  Wis.  476.  *  *  * 
Thus  it  appears  that  the  general  doc- 
trine of  equity  that  to  institute  such 
a  suit  a  creditor  must  be  armed  with 
a  judgment  and  execution  is  observed 
in  Wisconsin,  but  that  such  rule  is 
one  of  procedure  only,  and  not  a 
condition  precedent.  The  same  doc- 
trine is  held  in  Skilton  v.  Codington, 
15  Am.  B.  R.  810,  185  N.  Y.  80,  77  N. 
E.  790,  113  Am.  St.  Rep.  885.  This 
authority  is  the  more  persuasive  be- 
cause Wisconsin  borrowed  its  stat- 
ute from  New  York.  The  Wisconsin 
law  in  favor  of  simple  creditors  com- 
mends itself  to  me  on  stronger 
grounds    than    mere    comity.      It    is    in 


§  1270 


truste;e's  title  and  right  to  ASSBTS. 


1119 


erty  already  in  the  custody  of  the  bankruptcy  court,  of  course  individual  cred- 
itors would  be  in  contempt  of  court  should  they  levy  thereon.  Thus  the  evil  of 
secret  liens  has  continued.  It  is  this  evil  and  the  injustice  worked  upon  creoitors 
v;ho  rely  upon  the   debtors'   apparent  ownership   against  which   the   bankruptcy 


harmony  with  the  spirit  of  the  bank- 
rupt  law." 

Second  Formerly  Rejected!  Doc- 
trine— That  Bankruptcy  Operates  as 
"Equitable  Levy,"  as  to  Property  in 
Custody. — The  second  formerly  re- 
jected doctrine  was  that  bankruptcy 
itself  operated  as  an  equitable  levy 
as  to  property  in  the  custody  of  the 
bankruptcy    court. 

The  rule  that  the  word  "creditor" 
as  used  in  the  Bankruptcy  Act  refers 
to  the  same  kind  of  creditors  meant 
by  the  State  statutes  in  avoiding 
transfers  and  liens — i.  e.,  in  general, 
to  creditors  "armed  with  process" — 
was  perfectly  consistent,  to  be  sure, 
with  the  theory  that,  as  to  property 
in  the  custody  of  the  bankruptcy 
court  itself,  i.  e.,  property  in  the  pos- 
session or  control  of  the  bankrupt 
after  adjudication,  or  of  the  marshal, 
receiver  or  trustee  in  bankruptcy,  ei- 
ther before  or  after  adjudication,  the 
bankruptcy  itself  operated  as  an 
equitable  levy;  so  that,  as  to  such 
property  in  States  where  equitable 
sequestration  operated  as  a  sufficient 
"arming  with  process,"  the  bank- 
ruptcy itself  would  likewise  have  op- 
erated to  arm  with  process  the  trus- 
tee for  creditors  in  bankruptcy,  and 
such  was  the  apparent  holding  in 
many   cases. 

In  re  Rodgers,  11  A.  B.  R.  93,  125 
Fed.  169  (C.  C.  A.  Ills.,  reversed,  on 
other  grounds,  sub  nom.  Bank  v. 
Title  &  Trust  Co.,  14  A.  B.  R.  102, 
198  U.  S.  280):  "The  filing  of  the  pe- 
tition, followed  by  seizure  and  by  ad- 
judication in  bankruptcy,  is  a  seizure 
of  the  property  by  the  law  for  the 
benefit  of  creditors,  and  an  appropri- 
ation of  it  to  the  payment  of  the  debts 
of  the  Jjankrupt.  It  is  a  seizure  of 
the  property  by  legal  process,  equal 
in  rank  to  and  of  the  same  force  and 
effect  as  by  execution  or  attachment." 

Also,  In  re  Nat'l  Bk.,  14  A.  B.  R.  184, 
135  Fed.  63  (C.  C.  A.  Ohio). 

Bankruptcy  So  Operating  as  Equi- 
table Levy  Precisely  as  Other  Equi- 
table Levies  Operate  in  Same  State. 
— It  was  a  corollary  of  the  formerly 
rejected  doctrine,  however,  that  the 
bankruptcy  operated  as  such  equitable 
levy  on.  titles  in  each  state  only  as 
other  equitable  levies  there  operated. 
While,  in  accordance  with  the  for- 
merly rejected   doctrine   under  consid- 


eration it  would  be  true  that  bank- 
ruptcy, being  beyond  question  a  pro- 
ceeding in  equity,  would  have  oper- 
ated upon  titles  in  each  State  as  other 
equitable  proceedings  would  have  op- 
erated there,  it  correspondingly  would 
have  been  true  that  its  operation  in 
each  State  would  have  been  limited 
to  that  of  similar  equitable  proceed- 
ings in  such  State.  Thus,  if,  under 
State  law,  it  required  some  particular 
method  of  seizure  by  legal  proceed- 
ings to  nullify  the  particular  lien  or 
transfer  involved,  as  by  execution  or 
attachment,  and  if  any  other  method 
of  sequestration  by  legal  proceedings, 
as  receivership,  etc.,  was  insufficie'nt 
to  such  end,  the  first-named  method 
alone  would  have  been  effective  in 
bankruptcy.  [Impliedly,  In  re  Beede, 
14  A.  B.  R.  702,  138  Fed.  441  (D.  C. 
N.   Y.). 

Formerly  Acceptedl  Doctrinei — 
Bankruptcy  Not  an  Equitable  Levy. 
— The  doctrine  adopted,  however, 
was  different;  and  bankruptcy  was 
held  not  to  be  in  the  nature  of  an 
equitable  levy,  whether  the  property 
were  in  the  actual  custody  of  the 
bankruptcy  court  or  not.  The  bank- 
ruptcy proceedings,  though  equitable, 
ivere  not,  in  this  respect,  held  to  be 
analogous  to  a  creditor's  bill,  but  on 
the  contrary  were  held  to  effect  no 
change  in  and  of  themselves,  but 
rnerely  to  give  the  trustee  whatever 
rights  the  bankrupt  and  his  creditors 
at  the  time  of  bankruptcy  actually 
possessed  under  state  law  and  were 
capable  of  asserting  thereunder  (save 
and  except  always  as  to  the  peculiar 
rights  conferred  by  the  Bankruptcy 
Act,  upon  bankruptcy,  to  avoid  pref- 
erences and  liens  obtained  by  legal 
proceedings  within  the  four  months 
prior    to    the    bankruptcy). 

However  much  might  have  been 
said  under  the  law  as  it  then  stood 
Nvithout  Amendment  for  the  formerly 
discarded  doctrine  that  bankruptcy 
operated  (as  to  all  property,  at  any 
rate,  in  the  custody  of  the  bankruptcy 
court),  precisely  as  other  equitable 
sequestrations  of  like  nature  so  op- 
erated under  the  state  law,  yet  such 
doctrine  was  expressly  and  emphatic- 
ally repudiated  by  the  Supreme  Court 
of  the  United  States;  and  the  con- 
trary doctrine  was  adopted,  namely, 
that   bankruptcy    did    not     operate    as 
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law  has  set  its  face.  The  proposed  amendment,  whilst  correcting  the  defect 
named,  at  the  same  time  carefully  guards  the  rights  of  all  parties.  It  is  evident 
that  in  the  proposed  amendment  attempt  is  made  to  give  effect  to  two  ideas  quite 
distinct:  First,  that  as  to  the  property  in  the  custody  of  the  bankruptcy  court  the 
bankruptcy  trustee  shall  be  considered  to  have  the  same  title  that  a  creditor  hold- 
ing an  execution  or  other  lien  by  legal  or  equitable  proceedings  levied  upon  that 
property  would  have  under  State  law;  and,  second,  that  as  to  property  not  in  the 
custody  of  the  bankruptcy  court  the  trustee  should  stand  in  the  position  of  a 
judgment  creditor  holding  an  execution  returned  unsatisfied,  thus  entitling  him 
to  proceed  precisely  as  an  individual  creditor  might  have  done  to  subject  assets. 
In  this  way,  in  effect,  proceedings  in  bankruptcy  will  give  to  creditors  all  the 
rights  that  creditors  under  the  State  law  might  have  had  had  there  been  no  bank- 
ruptcy and  from  which  they  are  debarred  by  the  bankruptcy — certainly  a  very 
desirable  and  eminently  fair  position  to  be  granted  to  the  trustee." 

In  re  Farmers'  Supply  Co.,  28  A.  B.  R.  535,  196  Fed.  990  (D.  C.  Ga.) :  "This 
amendment  made  a  vital  change  in  the  act.  Instead  of  the  trustee  having  no 
greater  right  than  the  bankrupt  would  have,  he  now  has,  and  had  when  the  pres- 


would  an  equitable  levy  under  S'tate 
laws,  even  as  to  property  in  the 
actual  custody  of  the  bankruptcy 
court,  and  that  bankruptcy  proceed- 
ings were '  not  to  be  considered  to  be 
analogous  to  creditors'  bills  in  this 
respect. 

York  Mfg.  Co.  V.  Cassell,  15  A.  B. 
R.  635,  301  U.  S.  344:  "We  come 
then  to  the  question  whether  the  ad- 
judication in  bankruptcy  was  equiv- 
alent to  a  judgment,  attachment  or 
other  specific  lien  upon  the  machin- 
ery. The  Circuit  Court  of  Appeals 
has  held  herein  that  the  seizure  by 
the  court  of  bankruptcy  operated  as 
an  attachment  and  an  injunction  for 
the  benefit  of  all  persons  having  in- 
terests in  the   bankrupt's   estate. 

"We  are  of  opinion  that  it  did  not  op- 
erate as  a  lien  upon  the  machinery  as 
against  the  York  Manufacturing  Com- 
pany, the  vendor  thereof.  Under  the 
provisions  of  the  Bankrupt  Act  the 
trustee  in  bankruptcy  is  vested  with 
no  better  right  or  title  to-  the  bank- 
rupt's property  than  belonged  to  the 
bankrupt  at  the  time  when  the  trus- 
tee's title  accrued.  At  that  time  the 
right,  as  between  the  bankrupt  and 
the  York  Manufacturing  Company, 
was  in  the  latter  company  to  take  the 
machinery  on  account  of  default  in 
the  payment  therefor.  The  trustee 
under  such  circumstances  stands  sim- 
ply in  the  shoes  of  the  bankrupt  and 
as  between  them  he  has  no  greater 
right  than  the  bankrupt.  This  is  held 
in  Hewitt  v.  Berlin  Machine  Works, 
194  U.  S.  296,  11  Am.  B.  R.  709.  The 
same  view  was  taken  in  Thompson  v. 
Fairbanks,  196  U.  S.  516,  13  Am.  B. 
R.  437.  It  was  there  stated  that  'un- 
der   the    present    Bankrupt    Act,    the 


trustee  takes  the  property  of  the 
bankrupt,  in  cases  unaffected  by 
fraud,  in  the  same  plight  and  condi- 
tion that  the  bankrupt  himself  held 
it,  and  subject  to  all  the  equities  im- 
pressed upon  it  in  the  hands  of  the 
bankrupt.'  See  Yeatman  v.  Savings 
Institution,  95  U.  S.  764;  Stewart  v. 
Piatt,  101  U.  S.  731;  Hauselt  v.  Har- 
rison, 105  U.  S.  401.  The  same  doc- 
trine was  reaffirmed  in  Humphrey  v. 
Tatmen,  198  U.  S.  91,  14  Am.  B.  R. 
74.  The  law  of  Ohio  says  the  condi- 
tional sale  contract  was  good  between 
the  parties,  although  not  filed.  In 
such  a  case  the  trustee  in  bankruptcy 
takes  only  the  rights  of  the  bankrupt, 
where  there  are  no  specific  liens,  as 
already  stated. 

"The  remark  made  in  Mueller  v. 
Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224, 
'that  the  filing  of  the  petition  (in 
bankruptcy)  is  a  caveat  to  all  the 
world,  and  in  effect  and  attachment 
and  injunction,'  was  made  in  regard 
to  the  particular  facts  in  that  case. 
'The  case  itself  raised  questions  en- 
tirely foreign  to  the  one  herein  aris- 
ing, and  did  not  involve  any  inquiry 
into  the  title  of  a  trustee  in  bank- 
ruptcy as  between  himself  and  the 
bankrupt,  under  such  facts  as  are 
above   stated. 

"In  this  case,  under  the  authori- 
ties already  cited,  the  York  Manufac- 
turing Company  had  the  right,  as  be- 
tween itself  and  the  trustee  in  bank- 
ruptcy, to  take  the  property  under 
the  unfiled  contract  with  the  bank- 
rupt, and  the  adjudication  in  bank- 
ruptcy did  not  operate  as  a  lien  upon 
this  machinery  in  favor  of  the  trustee 
as  against  the  York  Manufacturing 
Company." 
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ent  bankruptcy  proceeding  was  instituted,  the  'rights,  remedies  and  powers  of  a 
creditor  holding  a  lien  by  legal  or  equitable  proceedings.'  The  lien  or  priority 
would  undoubtedly  be  superior  to  that  of  the  creditor  selling  goods  by  a  condi- 
tional bill  of  sale  as  against  the  property  or  so  much  thereof  at  might  come  into 
the  hands  of  the  trustee.     *     *     * 

"In  the  case  of  Williamsburg  Knitting  Mill  (D.  C.  Va.),  27  Am.  B.  R.  178,  190 
Fed.  871,  Judge  Waddill,  in  the  District  Court  for  the  Eastern  District  of  Vir- 
ginia expresses  the  same  view.  In  the  opinion  Judge  Waddill  says,  quoting  from 
3  Remington  on  Bankruptcy,  p.  331:  'By  the  Amendment  of  1910  to  the  Bank- 
ruptcy Act,  §  47a  (3),  this  rejected  doctrine  that  bankruptcy  operates  as  an  equi- 
table levy  as  to  property  in  the  custody  of  the  bankruptcy  court,  has  become 
the  accepted  doctrine.'    Judge  Waddill  continues: 

"  'Moreover,  this  author  shows  that  Congress  by  the  amendment  in  quesiicn 
purposely  sought  to  modify  the  decision  of  York  Manufacturing  Co.  v.  Cassell, 
301  U.  S.  344,  15  Am.  B.  R.  633,  36  Sup.  Ct.  481,  50  L.  Ed.  782.  At  page  331  of 
the  same  volume  (3  Remington)  the  report  of  the  Senate  Judiciary  Committee 
on  the  amendment  of  the  act  is  set  out  in  full,  stating  in  terms  that  its  object  and 
purpose  was  to  meet  the  decision  in  the  York  case,  and  to  adopt  in  lieu  thereof 
the  views  herein  taken.  Collier  on  Bankruptcy  (8th  ed.),  pp.  541,  542,  refers  to 
this  amendment  approvingly,  and,  in  effect,  takes  the  same  view  on  the  act  that 
Remington  does,  though  he  calls  attention  to  the  fact  that  more  logically  the 
amendment  should  have  been  made  to  section  70  of  the  Bankruptcy  Act,  instead 
of  §  47.'  " 

§  1270  1/10.  Whether  Amendment  Retroactive— Whether  Trustee 
Stands  as  "Creditor  Armed  with  Process"  as  to  Liens  and  Contracts 
Made  before  Amendment. — It  was  held  in  one  case  that  the  Amendment 
of  1910  to  §  47a  (2),  wherein  the  trustee  is  given  the  rights  of  a  levying 
creditor,  is  not  retroactive  and  does  not  apply  to  liens  and  contracts  entered 
into  before  that  amendment  took  effect. 

Arctic  Ice  Machine  Co.  v.  Armstrong  County  Trust  Co.,  27  A.  B.  R.  562,  192 
Fed.  114  (C.  C.  A.  Pa.):  "The  contract  before  us  antedates  the  Amendment. 
The  rights  of  a  vendor  and  vendee  were  fixed  by  it.  Under  the  law  of  Pennsyl- 
vania the  reservation  of  title  in  the  Arctic  Ice  Machine  Co.  was  from  March  32, 

1909,  the  date  of  the  contract  of  sale,  to  June  35,  1910,  the  date  of  the  amendment, 
against  any  trustee  in  bankruptcy  that  might  have  been  appointed  for  Keener 
Bros.  To  hold  that  the  amendment  divested  the  vendor  of  its  reserved  title  is, 
independent  of  any  constitutional  question,  to  give  it  a  retroactive  effect,  not 
consistent  with  any  expressed  intent  of  Congress.  The  principle  is  too  well  es- 
tablished to  be  disregarded  that  a  statute  shall  not,  except  where  the  legislative 
intent  is  clear,  be  permitted  to  have  a  retroactive  effect." 

But  it  has  also  been  held  that  the  Amendment  of  1910  is  purely  remedial, 
intended  to  correct  a  misinterpretation  of  the  Bankruptcy  Act,  and  is  not 
retroactive  if  applied  to  liens  and  contracts  entered  into  before  the  amend- 
ment. 

In  re  Farmers'  Co-Op.  Co.  of  Barlow  No.  2,  30  A.  B.  R.  190,  303  Fed.  1005  (D. 
C.  N.  Dak.):     "The  contract  of  February  23,  1910,  was  made  prior  to  the  Act  of 

1910,  amending  §  47  of  the  Bankruptcy  Act,  and  the  referee  for  this  reason  held, 
following  Arctic  Ice  Mach.  Co.  v.  Armstrong  County  Trust  Co.  (C.  C.  A.  3rd. 
Cir.),  27  A.  B.  R.  563,  193  Fed.  114,  113  C.  C.  A.  458,  that  the  Act  of  1910  did  not 
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apply  to  articles  furnished  under  that  contract,  and  directed  the  trustee  to  return 
them  to  the  harvester  company.  The  case  cited  is  not  a  binding  authority  in 
this  court,  but,  owing  to  the  eminent  court  by  which  it  was  rendered,  I  feel  great 
reluctance  in  taking  a  different  view  of  the  statute  from  that  there  adopted. 
The  question,  however,  was  not  very  fully  considered,  and  it  seems  to  me  that 
the  decision  proceeds  upon  a  wrong  interpretation  of  the  Act.  The  history  of  the 
statute,  as  given  by  Remington,  vol.  3,  p.  331,  and  explained  in  Re  Farmers'  Sup- 
ply Co.  (D.  C.  Ga.),  28  A.  B.  R.  535,  196  Fed.  991,  and  in  Re  Williamsburg  Knit- 
ting Co.  (D.  V.  A.),  37  A.  B.  R.  178,  190  Fed.  871,  shows  that  it  was  purely  reme- 
dial, intended  to  correct  a  misinterpretation  of  the  Bankruptcy  Act  by  the  courts. 
This  view  is  also  manifest  on  the  fact  of  the  statute.  It  declares  that  trustees 
in  bankruptcy  'shall  be  deemed'  vested  with  the  rights,  remedies,  etc.  It  there- 
fore gives  a  rule  of  interpretation  rather  than  a  substantive  right.  Remedial  and 
curative  statutes  may  properly  be  given  a  retroactive  effect.  Sutherland  on  Stat- 
utory Construction,  §§  482,  483.  The  rule  is  peculiarly  applicable  in  the  present 
case,  for  the  invalidity  of  the  unfiled  contract  was  created,  not  by  the  amendment 
of  §  47,  but  by  the  State  statute,  which  was  in  force  at  the  time  the  contract  was 
made.  All  the  federal  law  does  is  to  give  effect  to  the  invalidity  already  declared 
by  the  State  law.  It  simply  enables  the  trustee,  as  the  representative  of  credit- 
ors, to  assert  the  same  rights  which  the  creditors  themselves  would  have  pos- 
sessed if  bankruptcy  had  not  intervened.  Another  reason  for  this  interpretation 
is  found  in  the  fact  that  the  statute  is  part  of  a  Bankruptcy  Act,  and  that  Act 
generally  applies  to  contracts  made  prior  to  its  adoption,  the  same  as  to  subse- 
quent contracts.'' 

And  it  was  held  in  one  case  that  a  failure  to  properly  refile  a  chattel  mort- 
gage after  the  Amendment  of  1910  will  vitiate  the  mortgage,  even  though 
the  mortgage  itself  was  executed  before  the  amendment  and  that  such  a 
ruling  would  not  be  giving  to  the  amendment  a  retroactive  effect. ^^ 

§  1270  2/10.  Date  When  Trustee's  Lien  or  Execution  Rights 
Arise. — The  interesting  question  arises  under  the  Amendment  of  1910 
to  the  Bankruptcy  Act,  §  47a  (2);  endowing  the  trustee  with  the  rights  of 
a  creditor  ''armed  with  process"  as  to  what  shall  be  considered  as  the  date 
that  these  rights  shall  be  deemed  to  have  arisen.  As  to  property  in  the 
custody  or  coming  into  the  custody  of  the  bankruptcy  court,  the  right  of 
the  trustee  as  a  lien  creditor  must  be  held  to  be  the  same  as  that  of  a  cred- 
itor actually  levying  at  the  time  of  the  acquisition  of  the  custody  by  the. 
bankruptcy  court,  whether  the  trustee  had  been  qualified  or  not  and  irre- 
spective also  of  the  date  of  the  adjudication,  the  property  so  affected  being 
bound  either  as  of  the  date  of  such  acquisition  of  custody,  as  in  somt 
States,  or,  in  other  States  as  of  the  date  of  the  issuance  of  process,  namely, 
the  filing  of  the  bankruptcy  petition  and  issuance  of  the  subpoena  there- 
under, dependent  in  each  instance  on  State  law.  The  title  which  the  trus- 
tee, under  Bankruptcy  Act,  §  70,  acquires  by  operation  of  law  is  a  different 
title  from  that  which  he  acquires  by  operation  of  law  under  §  47a  (2)  of 
the   Amendment   of    1910.     The   title   conferred   upon   the  trustee  by   the 

96.  In  re  Smith,  29  A.  B.  R.  527,  198  Fed.  876  (D.  C.  Wis.),  quoted  at 
§    1240. 


§  1270  2/10  trustee's  title  and  eight  to  assets.  1123 

Bankruptcy  Act,  §  70,  is  the  "title  of  the  bankrupt,"  and  it  is  to  date  from 
the  date  of  the  adjudication,  but  the  title  conferred  by  the  Amendment  of 
1910,  under  §  47a  (2)  is  not  the  title  of  the  bankrupt,  nor  is  it  a  title 
derived  by  subrogation  from  any  creditor;  it  is  an  independent  title,  de- 
rived neither  by  subrogation  to  the  bankrupt's  rights,  nor  by  subrogation 
to  any  creditor's  existing  rights,  but  conferred  upon  the  trustee  by  the  stat- 
ute, v^fhereby  the  trustee  is  endowed  wih  the  attributes  of  a  creditor  "armed 
with  process"  under  the  State  law,  irrespective  of  the  actual  existence  of  any 
creditor  then  and  there  "armed"  with  such  process.  So  what  the  statute 
intends  to  do  is  to  give  to  the  seizure  or  possession  by  the  bankruptcy  officials 
or  bankrupt  at  the  time  of  the  filing  of  the  bankruptcy  petition  or  thereafter, 
whether  such  seizure  be  effected  by  such  trustee  himself,  or  by  the  marshal 
or  a  receiver,  or  even  by  the  bankrupt,  the  effect  of  a  levy  in  behalf  of  all 
creditors.  • 

Likewise,  as  to  property  not  in  the  custody  of  the  bankruptcy  court,  the 
filing  of  the  petition,  followed  by  subsequent  adjudication,  is  to  be  held 
analogous  to  the  return  of  an  execution  unsatisfied,  unless,  later  on,  custody 
thereof  is  acquired,  in  which  event  such  obtaining  of  custody  will  amount 
to  a  levy  at  law,  or  by  equitable  process  such  as  by  creditor's  bill,  injunc- 
tion, etc. 

At  any  rate,,  the  trustee's  rights  do  not  antedate  the  filing  of  the  bank- 
ruptcy petition. 

Hart  V.  Emmerson-Brantingham  Co.,  30  A.  B.  R.  218,  303  Fed.  60  (D.  C.  Mo.): 
"It  seems  reasonably  clear  that  the  rights,  remedies  and  powers  with  which 
the  trustee  is  invested  arise,  by  relation,  as  of  the  date  of  the  commencement 
of  the  bankruptcy  proceedings,  or  as  of  the  date  of  the  adjudication  of  bank- 
ruptcy and   not   as   of  an   earlier   date." 

In  re  Farmers'  Co-Op.  of  Barlow,  30  A.  B.  R.  187,  303  Fed.  1008  (D.  C.  N.  Dak.) : 
"This  language  [Bankruptcy  Act,  §  47a  (3)]  measures  the  right  of  the  trustee. 
The  history  of  the  statute  as  above  outlined  shows  that  those  rights  are  ob- 
tained by  the  filing  of  the  petition  in  bankruptcy.  That  act  is,  by  the  amend- 
ment, given  the  same  force  as  the  seizure  of  the  property  under  execution  or 
attachment  of  a  creditor  and  cannot  be  given  any  retroactive  effect.  The  right 
to  go  back  four  months  from  the  date  of  the  filing  of  the  petition  is  confined 
to  transactions  which  are  specifically  enumerated  in  the  Bankruptcy  Act,  and 
the   courts   cannot  properly  apply  those  provisions  to  other  transactions.'' 

On  the  other  hand,  to  hold  that  the  rights  of  the  trustee  as  a  creditor 
"armed  with  process"  do  not  arise  until  adjudication,  would  largely  defeat 
the  object  of  the  Amendment  of  1910,  and  would  afford  a  convenient 
method  of  perpetuating  the  evils  sought  to  be  remedied,  by  affording  op 
portunity  for  recording  after  the  nonrecording  had  accomplished  the  harm 
meant  to  be  guarded  against  by  the  registration  acts  of  the  various  states.^'' 

97.     In   re   East   End   Mantel   &  Tile  Jacobson    &    Perrill,   29   A,    B.    R.    603, 

Co.,  39  A.  B.   R.  793,  203  Fed.  375   (D.  200    Fed.    812    (D.    C.    Ga.);    Big   Four 

C.    Pa.);     Matter    of     Superior     Drop  Implement  Co.  et  al.  v.  Isom   Wright, 

Forge    &   Mfg.    Co.,    31   A.    B.    R.    455,  31   A.    B.    R.    125,   207    Fen.    535    (C.   C. 

208    Fed.    813     (D.    C.    Ohio);     In    re  A.  Kans.),  quoted  at  §  1370  3/10. 
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§  1270  3/10.  Conditional  Sales,  Chattel  Mortgages,  etc.,  With- 
held from  Record,  but  Filed  Prior  to  Bankruptcy. — Unless  there  be 
fraud,  a  conditional  contract  of  sale,  or  a  chattel  mortgage,  withheld  from 
record  for  a  time  but  filed  or  recorded  prior  to  the  bankruptcy,  is  good  as 
against  the  trustee,  if  there  be  no  existing  creditor  armed  with  process 
prior  to  the  iiling  or  recording,  since  the  lien  given  to  the  trustee  by  virtue 
of  the  Amendment  of  1910  to  §  47a  (2),  cannot  be  considered  as  arising 
until  the  bankruptcy.^® 

Big  Four  Implement  Co.  et  al.  v.  Isom  Wright,  31  A.  B.  R.  125,  207  Fed.  535 
(C.  C.  A.  Kans.) :  "This  amendment  must  speak  as  of  the  time  of  the  bank- 
ruptcy. The  lien  which  the  trustee  is  considered  as  holding  must  be  a  lien  at- 
taching as  of  that  date.  There  can  be  no  ground  for  saying  that  the  lien  is  in 
existence  before  the  bankruptcy.  No  case  has  been  cited  which  so  holds.  In 
most  of  the  cases  referred-  to  by  the  trustee  the  contract  was  never  filed.  In 
Rock  Island  Plow  Company  v.  Reardon,  222  U.  S.  354,  27  Am.  B.  R.  492,  32  Sup. 
Ct.  164,  56  L.  Ed.  231,  the  contract  was  not  filed,  yet  the  vendor  had  taken  pos- 
session of  the  property  covered  by  it  before  the  bankruptcy.  It  appeared,  how- 
ever, in  that  case,  that  prior  to  that  possession  by  the  vendor  another  creditor 
had  secured  a  lien  by  execution,  which  lien  was  preserved  by  the  trustee  for  the 
benefit  of  the  creditors.  There  is  no  authority  for  holding  that  a  trustee  can,  in 
his  own  right,  avoid  such  contracts  as  these  when  they  have  been  filed  before 
the  bankruptcy.  The  decisions  are  to  the  contrary.  Keeble  v.  John  Deere  Plow 
Co.  (C.  C.  A.,  5th  Cir.),  190  Fed.  1019,  111  C.  C.  A.  668.  Part  of  the  opinion  of 
the  court  below  in  this  case  is  found  in  Re  Jacobson  &  Perrill  (D.  C,  Ga.),  29 
Am.  B.  R.  603,  200  Fed.  812;  Re  Farmers  Co-operative  Co.  (D.  C,  N.  Dak.),  30 
Am.  B.  R.  187,  202  Fed.  1005;  Hart  i^.  Emmerson-Brantingham  Co.  (D.  C,  Mo.), 
30  Am.  B.  R.  218,  203  Fed.  60.  In  Sturtivant  Bank  v.  Schade  (C.  C.  A.,  8th  Cir.), 
27  Am.  B.  R.  673,  195  Fed.  188,  115  C.  C.  A.  140,  it  appeared  that  a  deed  was  made 
in  1902  and  not  recorded  until  August  8,  1906.  A  petition  in  bankruptcy  was  filed 
on  October  8,  1906,  and  an  adjudication  had  on  October  31,  1906.  The  trustee 
came  into  possession  of  the  real  estate  covered  by.  the  deed.  The  court  consid- 
ered that  any  judgment  lien  which  the  trustee  was  deemed  to  have  was  created 
subsequent  to  August  8,  1906.  It  is  not  necessary  to  determine  whether,  under 
the  Amendment  of  1912,  the  lien  of  the  trustee  attached  on  the  filing  of  the  pe- 
tition, or  on  the  date  of  the  adjudication,  because  the  filing  of  the  papers  in  this 
case  preceded  both  dates." 

Similarly,  the  retaking  of  possession  before  bankruptcy  of  property  sold 
to  the  bankrupt  on  conditional  sale,  cannot  be  a  preference. 

Hart  V.  Emmerson-Brantingham,  30  A.  B.  R.  218,  203  Fed.  60  (D.  C.  Mo.): 
"It  is  conceded  by  the  defendant  that,  if  the  goods  in  controversy  had  remained 
in  ihe  possession  of  the  bankrupt  up  to  the  time  of  the  adjudication  of  bank- 
ruptcy, the  provision  of  the  Bankruptcy  Act  just  quoted  would  have  rendered 
its  title  invalid  as  against  the  trustee,  for,  in  respect  of  'property  in  the  custody 
or  coming  into   the   custody  of  the   bankruptcy  court,'  the  amendment  of   1910 

98.    In    re    Farmers    Co-Op.    Co.    of  C.    Pa.);    In    re    Superior    Drop    Forge 

Barlow  No.  1,  30  A.  B.  R.  187,  202  Fed.  &  Mfg.  Co,,  31  A.  B.  R.  455,  208  Fed. 

1008    (D.    C.    N.    Dak.),    quoted    at    §  813    (D.   C.    Ohio);    In   re   Jacobson   & 

1270   2/10;    In    re    East    Mantel    &   Tile  Perrill,  29  A.   B.   R.   603,  200   Fed.   813 

Co.,  29  A.  B.   R.  793,  202  Fed.  275   (D.  (D.   C.   Ga.). 
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confers  upon  the  trustee  'all  the  rights,  remedies  and  powers  of  a  creditor  hold- 
ing a  lien  by  legal  or  equitable  proceedings  thereon.'  But,  as  the  property  here 
in  question  was  turned  over  by  the  bankrupt  to  the  defendant,  before  the  com- 
mencement of  the  bankruptcy  proceeding,  and  never  came  into  the  'custody  of 
the  bankruptcy  court,'  the  provision  of  §  47,  clause  2,  last  referred  to,  is  ren- 
dered inapplicable  to  the  facts  in  the  case_.  The  trustee  is  thus  constrained  to 
rely  on  that  portion  of  §  44,  clause  S,  which  provides  that,  as  to  'property  not 
in  the  custody  of  the  bankruptcy  court,'  the  trustee  'shall  be  deemed  vested 
with  all  the  rights,  remedies  and  powers  of  a  judgment  creditor  holding  an 
execution  duly  returned  unsatisfied.'  It  seems  reasonably  clear  that  the  'rights, 
remedies  and  powers'  with  which  the  trustee  is  invested  arise,  by  relation,  as 
cf  the  date  of  the  commencement  of  the  bankruptcy  proceeding,  or  as  of  the 
date  of  the  adjudication  of  bankruptcy,  and  not  as  of  an  earlier  date." 

§  1270  4/10.  But  Has  Rights  of  Levying  Creditor  Only  as  to 
Property  in  Custody  or  Coming  into  Custody  of  Bankruptcy  Court. 

— It  must  not  be  forgotten,  however,  that  the  trustee  gets  the  rights  of  a 
levying  creditor  only  as  to  property  in  the  custody,  or  coming  into  the  cus- 
tody, of  the  bankruptcy  court.  As  to  other  property  he  does  not  have  the 
rights  of  a  levying  creditor,  though  he  may  be  subrogated,  as  before  the 
Amendment  of  1910,  to  the  lien  of  a  levying  creditor  who  has  actually  levied 
thereon  within  the  preceding  four  months. 
Thus,  as  to  goods  pledged. ^ 

§  1270  5/10.  Not  an  "Innocent  Purchaser,"  Even  Since  the 
Amendment  of  1910. — The  trustee  is  ho  more  an  innocent  purchaser 
under  the  Amendment  of  1910  than  before  that  Amendment. ^  Thus,  the 
right  of  rescission  of  a  sale  for  fraud  of  the  bankrupt's  purchaser  is  un- 
affected, since  it  is  the  general  law  that  the  right  of  a  defrauded  seller  is 
superior  to  that  of  a  levying  creditor  though  not  to  that  of  a  bona  fide 
purchaser.^ 

1.  In  re  Twining,  26  A.  B.  R.  200,  A.  B.  R.  275,  113  Fed.  120  (D.  C.  N. 
185  Fed.  555  (D.  C.  Pa.),  although  in  Y.),  and  in  In  re  Hunt,  14  A.  B.  R. 
this  case  there  does  not  appear  to  416,  139  Fed.  283  (D.  C.  N.  Y.): 
have  been  a  sufficient  delivery  even  "While  the  statute  of  New  York  (real 
as  against  the  alleged  pledgor  to  property  law,  §  241)  requires  the  re- 
have  passed  title.  cording  of  a   real   estate   mortgage   as 

2.  Superior  Drop  Forge  &  Mfg.  against  purchasers  and  mortgagees 
Co.,  31  A.  B.  R.  455,  208  Fed.  813  (D.  in  good  faith  and  for  value  only, 
C.  Ohio);  In  re  Wade,  26  A.  B.  R.  such  recording  is  not  'required' 
169,  185  Fed.  664   (D.  C.  Mo.).  within    the    meaning   of    §    60a    of    the 

3.  Same  Rule  before  the  Amend-  Bankrupt  Act,  1898,  as  amended  in 
merit  of  1910 — Not  an  "Innocent  Pur-  1903,  in  order  to  give  it  validity  as 
■chaser." — It  is  incorrect  to  denomi-  against  the  mortgagor's  trustee  in 
nate  him  an  "innocent  purchaser,"  or  bankruptcy,  who  is  not  a  purchaser 
to  say  he  stands  in  the  shoes  of  an  in  good  faith  and  does  not  occupy 
"innocent   purchaser,"    as   was    said    in  the    position    of    such    purchasers." 

In    re    Thorp,    12    A.    B.    R.    195    (Ref.  In    re    Beede,    14   A.    B.    R.    697,  '138 

Va.,  affirmed  by  D.   C),  and  in  In  re  Fed.  441   (D.   C.  N.  Y.);  In  re  Hewitt 

Booth,    3    A.    B.    R.    574,    98    Fed.    975  v.    Berlin    Machine    Co.,    11    A.    B.    R. 

(D.    C.    Ore.),    and    as    was    denied    in  709,    714,    194    U.    S.    296;    In    re    Dun- 

Nat'l     Bk.     of     Chattanooga   v.    Rome  lop,  19  A.  B.  R.  361,  156  Fed.  545   (C. 

Iron  Co.,  4  A.   B.  R.  441   (C.   C.   Ga.),  C.   A.   Minn.);   In   re   Pierce,   19  A.   B. 

102   Fed.  755,  and   in  In   re   Kellogg,   7  R.    662,    157    Fed.    755     (C.    C.    A.    N 
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In  re  Gold,  31  A.  B.  R.  18,  —  Fed.  —  (C.  C.  A.  111.):  "The  vendors  having  at 
the  earliest  opportunity  rescinded  the  sale,  the  title  to  the  furs  in  question  never 
passed  to  the  bankrupt,  by  reason  of  her  fraudulent  representations  to  the  vend- 
ors, therefore  the  trustee  took  no  title  thereto  inasmuch  as,  under  the  laws  of 
Illinois,  as  construed  by  the  courts  of  the  State,  the  rights  of  the  defrauded  vendor 
prevailed  over  the  claims  of  a  creditor  holding  a  lien  by  legal  or  equitable  pro- 
ceedings thereon." 

§  1270  6/10.  But  Is  a  "Third  Person."— It  was  held  before  the 
Amepdment  of  1910,  indeed,  that  under  the  statutes  of  Georgia  as  to  the 
filing  of  conditional  sales  contracts,  a  trustee  in  bankruptcy  is  a  "third  per- 
son" as  to  whom  an  unfiled  conditional  sale  contract  is  void.^^ 

It  has  been  held,  also,  under  the  Illinois  statute  requiring  the  recording 
of  chattel  mortgages,  that  a  trustee  is  a  "third  person."^'' 

In  re  Beckhaus,  24  A.  B.  R.  380,  177  Fed.  141  (C.  C.  111.):  "The  term  'third 
person'  is  broad  enough  to  include  everybody  outside  of  the  immediate  par- 
ties to  the  instrument  and  their  privies.  A  simple  contract  creditor  who  has 
not  obtained  a  judgment  is  just  as  much  a  'third  person,'  is  just  as  much  a  stran- 
ger to  the  mortgage,  as  is  the  simple  contract  creditor  who  has  obtained  a 
judgment.  Both  have  the  right  to  enforce  payment,  if  that  can  be  done.  The 
interests  of  both  are  prejudiced  if  the  debtor's  property  is  covered  by  a  fraud- 
ulent transfer.  If  at  the  time  of  the  fraudU|lent  transfer  one  creditor  has  ob- 
tained a  judgment  and  the  other  has  not,  the  only  difference  is  that  one  has 
proceeded  farther  than  the  other  in  the  enforcement  of  his  rights  and  the  pro- 
tection of  his  interest.  And  when  it  is  said  that  a  fraudulent  transfer  is  void 
only  as  to  judgment  creditors  the  expression  means  no  more  than  that  a  cred- 
itor can  not  seize  his  debtor's  property  until  he  has  obtained  some  process  which 
authorizes  the  seizure.  *  *  *  Qur  examination  of  the  Illinois  cases  has  led 
us  to  conclude  that  the  Illinois  courts  have  not  decided,  independently  of  pro- 
cedure and  having  a  regard  solely  to  rights,  that  simple  contract  creditors,  ir- 
respective of-  the  progress  they  may  have  made  in  suing  their  debtor,  are  not 
'third  persons'  within  the  meaning  and  intent  of  the  recording  statute.'' 

§  1270  7/10.  Unfiled  Chattel  Mortgages,  Conditional  Sales,  etc. 
— Rights  of  Trustee  Since  Amendment  of  1910. — The  rights  of  the  trus- 
tee since  the  Amendment  of  1910  as  to  unfiled  chattel  mortgages,  con- 
ditional sales,  etc.,  and  as  to  other  rights,  are  to  be  determined  in  accord- 
ance with  the  rules  heretofore  laid  down,  remembering,  however,  always, 
that  the  trustee  himself  now  is  to  be  regarded  as  a  "creditor"  and  also  as  a 
"creditor  armed  with  process,"  thus  causing  modifications  in  the  decisions  in 

Dak.);    In    re    (Columbia)    Fire    Proof  bankrupt,    not     as    an     innocent    pur- 

&  Trim  Co.,  21  A.  B.  R,  714,  168  Fed.  chaser,  but  as  the  debtor  had  it  at  the 

159   (D.  C.  N.  Y.).  time  of  the  petition,  subject  to  all  valid 

Zartman,   Trustee  v.   Nat.   Bank,   216  claims,    liens,    and    equities." 

U.    S.    134,     23    A.    B.     R.    635:      "The  3a.  In  re  Burke,  22  A.  B.   R.  69,  168 

trustee   claims   that   he  takes   the   same  Fed.  994   (D.  C.  Ga.). 

kind   of  title   as  a  bona  fide  purchaser  3b.     Similarly,   the   trustee    has    been 

for   value;    but   the    rule    applicable    to  held    to    be    a    "person    other    than    a 

this   and   all    similar   cases   is   that   the  party    thereto."      In    re    McDonald,    23 

trustee     takes      the      property      of   the  A.  B.  R.  51,  173  Fed.  99   (D.  C.  Mass.). 
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accordance  therewith,  so  far  as  concerns  the  specific  holding  in  the  partisular 
case  involved. 

Thus,  it  is  to  be  taken  into  account  as  to  subjects  discussed  in  preceding 
parts  of  the  treatise  relative  to  the  meaning  of  "required ;"  *  as  to  whether  an 
unfiled  instrument  is  void  where  filing  or  recording  is  not  required  by  the 
State  law ;  ^  whether  taking  possession  cures  lack  of  record ;  ^  whether  a 
lien  begins  at  the  date  of  taking  possession,  or  reverts,  to  be  determined  by 
State  law ;  '^  as  to  after-acquired  property ;  *  filing  or  refiling  in  wrong 
place ;  8  or  in  only  one  place  where  statute  requires  two ;  i"  defec- 
tive execution  of  mortgages ;  ^^  defective  refiling  of  chattel  mortgages  ■,^^ 
disguised  conditional  sales ;  i^  bills  of  sale  as  mortgages ;  i*  equitable 
lien  upon  property  already  pledged  and  in  pledgee's  hands ;  ^^  other 
equitable  Hens ;  i®  agreement  to  insure  operating  as  equitable  assignment ;  ^'^ 
but  liens  absolutely  void,  void  in  bankruptcy ;  ^^  mechanics'  and  subcontract- 
ors' liens  not  filed  till  after  bankruptcy ;  i"  recording,  where  lien  on  both 
real  and  personal  property ;  ^°  chattel  mortgages  or  conditional  sales  made 
in  State  where  recording  not  required,  but  contemplating  delivery  where 
required  and  vice  versa ;  ^^  other  liens  and  contracts  not  requiring  record ;  ^^ 
unrecorded  real  estate  mortgages ;  ^^  unrecorded  sales  of  personalty  where 
property  still  in  seller's  hands ;  ^■^  owner's  lien  on  material  left  on  premises 
by  bankrupt  contractor.^s 

§  1270  8/10.  Rescission  for  Fraud  Unaffected  by  Amendment 
of  1910,  Arming  Trustee  with  Process. — The  right  of  rescission  of  a 
sale  for  fraud  of  the  bankrupt's  purchaser  is  unafifected  by  the  Amendment 
of  1910.26 

§  1270  9/10.  Maxim  That  "Filing  of  Petition  a  Caveat,  Attach- 
ment and  Injunction." — The  maxim  is  repeatedly  enunciated  in  the  de- 
cisions that  the  "filing  of  the  petition  in  bankruptcy  is  a  caveat  to  all  the 
world  and  in  eflFect  an  attachment  and  in j unction. "^'^ 


4.  .  See  ante,  §  1332. 

5.  See  ante,  §  1234. 

6.  See  ante,  §  1236. 

7.  See  ante,  §  1337. 

8.  See  ante,  §  1238. 

9.  See  ante,  §  1340^. 

10.  See  ante,  §  1240i^. 

11.  See  ante,  §  1240^- 

12.  See  ante,  §  1240. 

13.  See  ante,  §  1246. 

14.  See  ante,  §  1246^ 

15.  See  ante,  §  1253. 

16.  See  ante,  §  12531^. 

17.  See  ante,  §  1253. 

18.  See  ante,  §  1254. 

19.  See  ante,  §  1255. 

20.  See  ante,  §  1256. 

21.  See  ante,  §  1347. 

22.  See  ante,  §  1250. 

23.  See  ante,  §  1248. 


24.  See   ante,    §    1249. 

25.  See    ante,    §    1351. 

2e.  In  re  Gold,  31  A.  B.  R.  18,  — 
Fed.  —  (C.  C.  A.  III.),  quoted  at  §'  1370, 

27.  In  re  Reynolds,  11  A.  B.  R. 
760,  127  Fed.  760  (D.  C.  Mont); 
Crosby  v.  Spear,  11  A.  B.  R.  615,  98 
Me.^  542;  Mueller  v.  Nugent,  184  U. 
S.   1,   7   A.   B.   R.   324;    In   re  Tweed,   12 

A.  B.  R.  648,  131  Fed.  355  (D.  C. 
Iowa);    In    re    Smith    &    Shuck,    13    A. 

B.  R.  103,  132  Fed.  301  (D.  C.  Iowa); 
In  re  Granite  City  Bk,  14  A.  B.  R. 
406,  137  Fed.  818  (C  C.  A.  Iowa);  In 
re  Kolin,  13  A.  B.  R.  531,  134  Fed. 
557  (C.  C.  A.  Ills.);  In  re  Schuster, 
13  A.  B.  R.  760  (C.  C.  A.  Ky.);  Dolle 
V.  Cassell,  14  A.  B.  R.  53,  135  Fed. 
52    (C.    C.   A.    Ohio,    reversed   in   York 
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A(ime  Harvester  Co.  v.  Beekman  Co.,  232  U.  S.  300,  27  A.  B.  R.  262:  "The  fil- 
ing of  the  petition  is  an  assertion  of  jurisdiction  with  a  view  to  the  determination 
of  the  status  of  the  bankrupt  and  a  settlement  and  distribution  of  his  estate.  The 
exclusive  jurisdiction  of  the  bankruptcy  court  is  so  far  in.  rem  that  the  estate  is 
regarded  as  in  custodia  leges  from  the  filing  of  the  petition.  It  is  true  that  under 
§  70a  of  the  Act  of  1898  the  trustee  of  the  estate,  on  his  appointment  and  qualifi- 
cation, is  vested  by  operation  of  law  with  the  title  of  the  bankrupt  as  of  the  date 
he  was  adjudicated  a  bankrupt,  but  there  are  many  provisions  of  the  law  which 
show  its  purpose  to  hold  the  property  of  the  bankrupt  intact  from  the  time  of 
the  filing  of  the  petition,  in  order  that  it  may  be  administered  under  the  law  if 
an  adjudication  in  bankruptcy  shall  follow  the  beginning  of  the  proceedings. 
Paragraph  5,  §  70a,  in  reciting  the  property  which  vests  in  the  trustee,  says  there 
shall  vest  'property  which  prior  to  the  filing  of  the  petition,  the  bankrupt  could 
by  any  means  transfer  or  which  might  have  been  levied  upon  and  sold  under 
judicial  process  against  the  bankrupt.'  Under  §  67c  attachments  within  four 
months  before  the  filing  of  the  petition  are  dissolved  by  the  adjudication  in  the 
event  of  the  insolvency  of  the  bankrupt,  if  its  enforcement  would  work  a  prefer- 
ence. Provision  is  made  for  the  prompt  taking  possession  of  the  bankrupt's 
property,  before  adjudication  if  necessary  (§  69a).  Every  person  is  forbidden 
to  receive  any  property  after  the  filing  of  the  petition,  with  intent  to  defeat  the 
purposes  of  the  act.  These  provisions,  and  others  might  be  recited,  show  the 
policy  and  purpose  of  the  Bankruptcy  Act  to  hold  the  estate  in  the  custody  of  the 
court  for  the  benefit  of  creditors  after  the  filing  of  the  petition  and  until  the  ques- 
tion of  adjudication  is  determined.  To  permit  creditors  to  attach  the  bankrupt's 
property  between  the  filing  of  the  petition  and  the  time  of  adjudication  would 
be  to  encourage  a  race  of  diligence  to  defeat  the  purposes  of  the  act  and  prevent 
the  equal  distribution  of  the  estate  among  all  creditors  of  the  same  class  which 

Mfg.  Co.  z:  Cassell,  15  A.  B.  R.  633,  as  above  expressed  in  the  text,  al- 
201  U.  S.  344).  In  re  Mertens,  14  A.  though  the  court  apparently  gives 
B.  R.  226,  134  Fed.  104-5  (D.  C.  N.  adhesion  to  the  unlimited  doctrine 
Y.),  where  the  court  held  it  operated  that  "immediately  upon  and  by  vir- 
to  render  null  and  void  a  secured  tue  of  the  adjudication,  all  the  prop- 
creditor's  selling  out  of  his  security  erty  of  the  bankrupt  wherever  situate 
under  the  terms  of  the  agreement  of  and  in  whosoever's  possession  it  may 
pledge,  before  adjudication.  State  be,  passes  into  the  custody  of  the 
Bank  v.   Cox,    16   A.   B.    R.    35    (C.    C.  court,    and    upon    the    appointment    of 

A.  Ills.);  In  re  Breslauer,  10  A.  B.  a  trustee  vests  in  him,"  the  court 
R.  33,  121  Fed.  910   (D.  C.   N.  Y.).  saying:     "This   is   undoubtedly   correct 

Obiter,    In    re    Krinsky    Bros.,    7    A.  and   is   fully   sustained   by   the   author- 

B.  R.  535,  112  Fed.  972  (D.  C.  N.  Y.) :  ities  cited."  The  proposition  is  not 
"Those  who  deal  with  bankrupt's  correct  and  never  has  been  correct, 
property  after  the  filing  of  the  peti-  for  property  does  not  pass  "into  the 
tion  and  before  the  final  adjudication,  custody  of  the  court"  regardless  of 
do  so  at  their  peril."  In  this  case,  "whosoever's  possession  it  may  be 
however,  a  restraining  order  had  ac-  in."  The  facts  of  the  case  and  the 
tually  been  entered  though  the  par-  final  decision  of  the  court  are,  how- 
ties  restrained  had  received  only  ever,  wholly  in  conformity  with  the 
verbal  notice  thereof.  In  re  Benedict,  correct  view,  as  laid  down  in  the  text. 
15  A.  B.  R.  238,  140  Fed.  55  (D.  C.  Where  a  state  court,  in  ignorance 
Wis.) ;  In  re  Mertens,  15  A.  B.  R.  of  the  fact  that  bankruptcy  proceedings 
369,  144  Fed.  818  (C.  C.  A.  N.  Y.) ;  had  been  instituted  against  'the  at- 
In  re  Youngstrom,  18  A.  B.  R.  572,  tachment  debtor,  ordered  the  sale  of 
153  Fed.  97  (C.  C.  A.  Colo.);  In  re  certain  property  as  perishable,'  the 
Wilk,  19  A.  B.  R.  178,  155  Fed.  943  sale  was  not  interfered  with  but  the 
(D.   C.   N.   Y.).  trustee  was  relegated  to  the  proceeds. 

The    case    In    re    Peacock,    24   A.    B.       Jones    v.    Springer,    236    U.    S.    148,    29 
R.   159,   178   Fed.   851    (D.   C.    N.   Car.),       A.  B.  R.  204. 
is    not    contra    to    the    author's    views 
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is  the  policy  of  the  law.  The  filing  of  the  petition  asserts  the  jurisdiction  of  the 
Federal  court,  the  issuing  of  its  process  brings  the  defendant  into  court,  the  se- 
lection of  the  trustee  is  to  follow  upon  the  adjudication,  and  thereupon  the  estate 
belonging  to  the  bankrupt,  held  by  him  or  for  him,  vests  in  the  trustee.  Pend- 
ing the  proceedings  the  law  holds  the  property  to  abide  the  decision  of  the  court 
upon  the  question  of  adjudication  as  effectively  as  if  an  attachment  had  been  is- 
sued, and  prevents  creditors  from  defeating  the  purposes  of  the  law  by  bringing 
separate  attachment  suits  which  would  virtually  amount  to  preferences  in  favor 
of  such  creditors." 

Obiter,  In  re  Zotti,  36  A.  B.  R.  334,  186  Fed.  84  (C.  C.  A.  N.  Y.,  affirming  S.  C, 
33  A.  B.  R.  304):  "Of  course,  the  trustee  can  after  adjudication,  and  the  receiver 
before,  compel  the  surrender  of  assets  in  the  possession  of  the  bankrupt  or  of 
the  alleged  bankrupt  or  of  any  one  for  him.  As  to  such  persons  the  filing  of  the 
petition  may  be  a  caveat  attachment  and  injunction.  Mueller  v.  Nugent  was 
just  such  a  case.'' 

However,  the  maxim  quoted  ordinarily  is  to  be  taken  in  the  alternative; 
it  operates  in  some  cases  as  an  attachment,  in  others  as  an  injunction,  etc. 
Thus  it  is  not  to  be  taken  as  literally  accurate  so  far  as  it  likens  the  opera- 
tion of  the  filing  in  all  instances  to  be  the  same,  for  example,  in  likening 
it  to  an  "attachment,"  it  certainly  would  not  be  so  as  to  property  not  in 
the  custody  of  the  bankruptcy  court.  It  would  be  misleading  to  say  in 
all  instances  that  the  mere  "filing"  of  the  petition  is  "in  effect  an  attach- 
ment." .Such  "filing"'  would  operate  as  an  attachment  only  where  the 
property  involved  is  in  the  custody  of  the  bankruptcy  court  or  is  brought 
therein  either  through  being  in  the  possession  of  the  bankrupt,  or  in  that  of 
a  receiver  or  marshal  of  the  court,  but  the  mere  "filing"  certainly  would  not 
operate  as  an  "attachment"  under  any  doctrine  if  the  bankruptcy  court  had 
no  such  custody;   and  no  well  considered  case  will  be  found  so  to  hold. 

Fidelity  Trust  Co.  v.  Gaskell,  28  A.  B.  R.  4,  95  Fed.  864  (C.  C.  A.  Mo.):  "It 
is  true  that  the  Supreme  Court  once  said  that  the  filing  of  a  petition  in  bankruptcy 
is  a  caveat  to  all  the  world  and  in  effect  an  attachment  and  an  injunction  *■  *  * 
But  the  later  decisions  of  that  court  adjudge  that  the  statement  quoted  applies 
only  to  parties  who  have  no  substantial  claim  of  a  lien  upon  or  title  to  the  prop- 
erty claimed  as  that  of  the  bankrupt  and  that  against  those  who  have  such  claims 
of  existing  titles  or  liens  when  the  petition  in  bankruptcy  is  filed  its  filing  is  nei- 
ther a  caveat  nor  an  attachment,  that  it  creates  no  lien  and  that  they  are  stran- 
gers to  the  proceedings  in  the  absence  of  an  order  or  process  making  them  par- 
ties, or  some  equivalent  notice." 

Compare,  In  re  Mullen,  4  A.  B.  R.  229,  101  Fed.  413  (D.  C.  Mass.):  "If  the 
rights  of  the  trustee  under  §  70  (a),  subd.  4,  5,  and  §  70  (e),  are  substantially  those 
possessed  by  the  creditors  of  the  bankrupt  under  the  law  of  Massachusetts,  the 
trustee  in  this  case  cannot  defeat  the  respondent's  attachment  unless  the  respond- 
ent shall  be  held,  before  the  attachment,  to  have  been  affected  with  notice  of  the 
bankruptcy  proceedings.  I  do  not  think  that  he  was  so  affected.  It  has  been 
"said  indeed,  that  bankruptcy  proceedings  affect  with  notice  the  whole  world 
(Bank  v.  Sherman,  101  U.  S.  403,  406,  35  L.  Ed.  866);  and  this  in  spite  of  §  31  (e). 
See  Hall  v.  Whiston,  5  Allen  126.  But  bankruptcy  proceedings  can  hardly  affect 
any  one  with  notice  that  certain  property  standing  in  the  name  of  a  stranger 
belongs  to  the  bankrupt." 

Compare,  In  re  Mertens,  15  A.  B.  R.  369,  144  Fed.  818  (C.  C.  A.  N.  Y.) :  "While 
the  filing  of  a  petition  in  bankruptcy  is  a  caveat  to  all  the  world,  the  notice  ought 
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not  to  have  the  effect  of  paralyzing  all  business  dealings  with  the  debtor,  or  to 
prevent  lienors  or  pledgees  from  enforcing  their  contracts." 

On  the  other  hand  the  filing  of  the  petition  does  operate,  in  a  more  or  less  ■ 
qualified  sense,  as  a  "caveat"  and  "injunction"  in  that  it  affects  a,ll  per- 
sons resorting  to  legal  proceedings  against  the  bankrupt  or  his  property, 
and  perhaps  some  others,  with  notice  of  the  proceedings  ^^  and  bids  them 
beware.  To  that  extent  the  property  is  in  "custodia  legis."  Yet,  further 
than  this  the  maxim  is  not  to  be  relied  on  as  furnishing  a  working  rule  for 
actual  practice  and  is  rather  high  sounding  than  efficacious.  The  fiHng 
operates  as  an  attachment  sometimes  and  as  an  injunction  sometimes,  etc. 

Division  3. 

Trustee's  Title  in  Excess  op  Bankrupt's  Own  Title  and  in  Excess 
oE  Title  oe  Creditors  Out  of  Bankruptcy — His  Peculiar  Title 
Conferred  by  the  Bankruptcy  Act:  Voidable  Preferences  and 
Invalid  Legal  LiEns. 
§  1271.  Third,  Trustee's  Peculiar  Title  and  Rights  Conferred  by- 
Bankruptcy  Act  Itself. — Third,  then,  as  to  cases  where  the  title  taken  by 
the  trustee  is  in  excess  of  the  bankrupt's  own  title,  and  also  in  excess  of 
the  title  acquired  by  a  levying  creditor ;   where,  in  addition,  it  is  the  greater 
title  conferred  by  the  special  provisions  of  the  bankruptcy  act  itself. 

In  the  orderly  development  of  the  treatise,  the  two  subjects  peculiar  to 
bankruptcy  law  are  now  reached — the  subjects  of  voidable  preferences  in 
bankruptcy  and  of  the  invalidity  of  liens  obtained  by  legal  proceedings, 
within  the  four  months  preceding  bankruptcy ;  as  well  as  the  peculiar  mod- 
ification in  the  matter  of  proof  of  fraudulent  transfers,  permitted  when  the 
transfers  occur  within  the  four  months  preceding  the  bankruptcy. 

§  1272.  Cases  under  This  Subject  Must  Have  Arisen  Since  Pas- 
sage of  Act. — Of  course  as  to  cases  where  the  title  is  conferred  by  the 
special  provisions  of  the  bankruptcy  act  and  is  in  excess  of  the  bankrupt's 
own  title,  as  well  as  of  the  title  of  creditors  other  than  the  trustee  in  bank- 
ruptcy, such  cases  can  only  be  those  that  have  arisen  since  the  passage  of 
the  Bankruptcy  Act.^" 

§  1273.  General  Discussion. — As  previously  noted.^oa  bankruptcy  law 
had  its  origin  in  the  insufficiency  of  the  ordinary  remedies  of  English  Com- 
mon Law  to  protect  creditors  where  there  was  a  large  number  of  creditors 

28.  But  compare,  even  on  this  point,  §  11,  suits  or  dischargeable  debts  are 
In  re  Zotti,  26  A.  B.  R.  236,  186  Fed.  ipso  facto  stayed  see  post,  §  2695.  Yet, 
84  (C.  C.  A.  N.  Y.):  "We  think  this  it  is  to  be  observed  that  in  the  South- 
language  [Mueller  v.  Nugent,  184  U.  ern  District  of  New  York  the  state 
S.  1,  7  A.  B.  R.  224]  was  never  in-  courts  in  practice  pay  no  attention  to 
tended  to  be  applied  to  a  bank  which  the  pendency  of  bankruptcy  proceed- 
has  honestly  paid  checks  of  a  depos-  ings  unless  a  restraining  order  has 
itor  without  notice  that  any  petition  been  issued  from  the  federal  court, 
in  bankruptcy  has  been  filed  against  30.  Batchelder  v.  Whitmore,  10  A, 
him  and  who  may  never  be  adjudicated  B.  R.  641,  122  Fed.  355  (C.  C.  A.  Mass.). 
a    bankrupt   at    all."      By    Bankr.     Act,  30a.   See   ante,    "Introduction." 
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owed  by  a  common  debtor.  The  old  remedies  were  well  enough  adapted  to 
the  protection  of  the  creditor  where  there  were  only  one  or  two  creditors  in- 
volved, but  they  fell  short  of  doing  justice  where  there  was  a  large  body 
of  creditors  interested  in  one  insolvent  estate. 

The  common  law,  as  naturally  might  have  been  expected  from  the  fact 
that  it  took  its  origin  in  a  primitive  and  simple  state  of  society  where  large 
commercial  businesses  built  up  on  credit  were  impossible  and  the  existence 
of  a  large  body  of  creditors  was  unheard  of,  satisfied  itself  with  the  maxim 
"The  law  favors  the  diligent  creditor."  This  maxim  was  high  sounding 
and  had  the  appearance  of  embodying  the  right  principle,  and  perhaps  it 
did  express  the  complete  rule  proper  for  those  days.  By  the  term  "diligent 
creditor,"  of  course,  was  not  meant  the  "diligent  worker,"  the  one  who 
worked  from  early  dawn  to  late  at  night,  who  worked  conscientiously  ana 
gave  full  measure.  It  would  perhaps  seem  right  to  give  such  one  the  first 
chance.  But  by  the  term  "diligent  creditor"  was  meant  the  creditor  who 
was  quickest  to  resort  to  legal  action,  who  was  least  forbearing,  least  trust- 
ful and  confiding  in  his  debtor's  honesty,  as  well  as  those  who  were  the 
most  alert.  Before  the  present  bankruptcy  law  was  enacted,  indeed,  the 
"diligent  creditor"  in  commercial  law  practice  had  come  to  mean  most  gen- 
erally the  creditor  whom  the  debtor  himself  most  favored,  perhaps  a  friend 
or  relative.  It  was  this  kind  of  a  diligent  creditor  who  was  generally 
found  first  upon  the  field.  And  so,  the  maxim  that  "the  law  favors 
the  diligent  creditor,"  came  to  be  inadequate  to  the  doing  of  justice  in 
cases  of  insolvency  in  this  period  of  large  commercial  dealings  on  credit. 
The  maxim  quite  lost  its  dignity  in  these  modern  commercial  times.  In- 
deed, precisely  through  this  want  arose  bankruptcy  law,  which  is  founded 
upon  entirely  different  principles,  upon  the  broad  and  noble  maxims  of 
equity  that  "Equality  is  equity,"  and  "He  that  asks  equity  must  do  equity." 
In  bankruptcy  law  the  creditor  who  first  resorts  to  legal  proceedings  to 
seize  his  debtor's  property  gets  no  advantage  over  his  fellow  creditors ; 
nor  does  the  creditor  whom  the  debtor  favors  by  paying  him  in  full  out 
of  the  insolvent  estate  to  the  loss  of  others.  The  maxim  "Equality  is 
equity"  governs — not  the  maxim  "the  law  favors  the  diligent  creditor." 
The  unseemly  scramble  to  be  first  on  the  scene,  that  was  the  general 
incident  to  business  failures  a  few  years  ago,  no  longer  takes  place.  The 
wild  race  between  the  sherifif,  with  his  attachments  and  executions,  and 
the  receiver,  to  get  ahead  of  the  inevitable  preferred  mortgagee  and 
friendly  assignee  for  the  benefit  of  creditors  is  a  thing  of  the  past;  under 
the  regime  of  the  Bankruptcy  Act  "equality  is  equity."  No  longer  is  it 
that  "the  law  favors  the  diligent  creditor." 

In  re  American  Brewing  Co.,  7  A.  B.  R.  468,  112  Fed.  752  (C.  C.  A.  Ills.): 
"The  avowed  purpose  of  taking  the  judgment  notes,  with  power  to  enter  judg- 
ment at  any  time  by  confession,  was  to  secure  appellants  against  the  claims 
of  other   creditors,  and   to   give   them   a   preference.     That   would   be   legitimate 
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and  proper  if  no  Bankrupt  Law  were  in  force,  and  a  race  of  diligence  in  priority 
were  allowable.  But  one  purpose  and  effect  of  the  Bankrupt  Law  is  to  put  an 
end  to  such  a  race  of  diligence,  and  to  divide  the  estate  ratably  among  creditors. 
The  essential  ethics  of  that  law  is  that    'equality  is  equity.'  " 

To  use  an  illustration,  it  is  as  if  a  meagre  table  were  set  for  a  hungry 
crowd.  Common  law  says  to  each  one  "Seize  all  you  can,  and  as  quickly 
as  you  can,  no  matter  if  the  rest  get  nothing:  'first  come,  first  served'  is 
the  rule."  Bankruptcy  law,  on  the  other  hand,  says  "No,  let  a  fairer  rule 
prevail :  let  considerateness  govern.  Let  each  one  take  his  proportionate 
share.  The  meal  is  too  scanty,  to  be  sure,  to  satisfy  all.  No  one  can 
satisfy  fully  his  wants;  but,  on  the  other  hand,  no  one  shall  be  crowded 
out,  no  matter  how  weak  or  poor  he  may  be  or  how  slow  he  may  have  been 
in  getting  to  the  table:  each  shall  have  his  share."  And  so  have  been 
developed  the  two  striking  and  distinguishing  features  of  bankruptcy  law — 
that  creditors  receiving  (under  certain  qualifications  and  limitations)  more 
than  their  proportionate  share  out  of  the  debtor's  insolvent  estate  must 
surrender  the  preference  into  the  common  fund  for  all;  and  that  the  sei- 
zure of  property  of  the  insolvent  estate  (under  other  certain  limitations)  by 
legal  proceedings  are  also  void  and  this  property  also  must  be  surrendered 
to  form  part  again  of  the  common  fund  for  all. 

Compare,  In  re  Hopkins,  1  A.  B.  R.  209  (Ref.  Ala.):  "The  Bankruptcy  Act 
of  1898  recognizes  and  affects  two  different  classes  of  liens,  1st,  those  created 
by  the  acts  of  the  parties  (preferences) :  second,  those  acquired  by  creditors 
under  and  by  virtue  of  legal  proceedings." 

Compare,  Farmers'  Bank  v.  Carr,  11  A.  B.  R.  733,  137  Fed.  690  (C.  C.  A.): 
"The  essential  principle  of  the  bankrupt  law  is  that  all  of  the  bankrupt's  prop- 
erty be  divided  equally,  without  preference,  to  the  payment  of  his  debts.  It 
abhors  preferences.'' 

§  1274.  "Trust  Fund,"  Theoretical  Basis  of  Peculiar  Titles  Con- 
ferred by  Bankruptcy  Act. — Now,  what  theory  lies  at  the  basis  of  these 
peculiar  provisions  of  bankruptcy  law?  Why  may  not  an  insolvent  debtor 
pay  in  full  whatsoever  creditor  he  prefers  to  pay,  notwithstanding  the  re- 
mainder may  get  nothing  at  all  or  only  a  small  per  cent  of  their  respective 
claims,  so  long  as  the  debt  paid  is  an  honest  and  just  debt?  Why,  also,  may 
not  a  creditor  seize  and  hold  by  legal  process  property  of  the  insolvent 
debtor  in  satisfaction  of  his  just  and  due  claims?  Why  is  it  not  permitted 
to  the  first  creditor  who  levies  to  get  all  he  can  up  to  the  amount  of  his 
full  claim;  then  to  the  creditor  who  chances  to  be  second  and  not  first  in 
levying,  to  get  all  the  rest  up  to  the  amount  of  his  claim ;  and  so  on  with  the 
third  and  fourth  till  all  the  property  is  exhausted?  and  why  is  it  not  right 
that  those  who  do  not  act  quickly  enough,  who  happen  to  be  fourth  or 
fifth  or  tenth  or  twentieth  in  levying,  get  nothing  at  all  to  apply  upon  their 
claims?  Common  law  has  declared  that  all  this  really  is  right;  and  it  says 
it  is  so  because  manifestly  it  is  right  that  whatever  the  debtor  owns  he  has 
on  his  part  a  perfect  right  to  use  in  paying  his  debts  and  the  creditor  on 
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his  part  to  take  in  payment  of  his  claim.  But  in  the  light  of  bankruptcy 
law  the  answer  to  these  questions  is  different.  The  answer  is  simply  this : 
In  law  the  insolvent  debtor  does  own  the  property  belonging  to  his  in- 
solvent estate;  but  in  equity,  as  developed  in  the  bankruptcy  law — at  least, 
if  we  view  the  matter  from  the  standpoint  of  the  philosophy  of  the  law — he 
does  not  absolutely  own  it.  The  insolvent  estate  is,  in  theory,  a  trust  fund. 
While  the  courts  have  refused  to  announce  such  doctrine  as  an  established 
principle  of  general  law  outside  of  bankruptcy  jurisprudence,  and  have  not 
enunciated  it,  in  so  many  words  even  in  bankruptcy  jurisprudence,  yet  some 
such  theory  must  be  the  principle  of  justice  on  which  the  peculiar  rights 
conferred  by  the  act  really  rest.  It  is  only  upon  some  such  theory  as  this 
of  the  trust  fund  that  the  requirement  of  surrender  of  preferences  and  the 
return  of  property  seized  on  legal  process  can  be  justified  in  cases  of  in- 
solvent estates.  Only  so  can  the  debtor's  right  to  use  what  at  common  law 
is  his  own  property  in  the  payment  of  any  just  debt  he  may  prefer  to  pay 
be  restricted,  and  the  creditor's  right  to  seize  his  debtor's  property  in  satis- 
faction of  his  just  claim  be  thwarted. 

The  insolvent  estate  is,  in  the  philosophy  of  the  law,  if  not  in  the  an- 
nounced decisions,  not  his  own — that  is  the  answer. 

He  is  not  using  his  own  property  with  which  to  pay  his  debts.  He  has 
used  up  all  his  own  property,  as  equity  looks  at  it,  and  this  is  precisely  why 
he  has  become  insolvent;  he  is  now  making  use  of  the  common  fund  con- 
tributed by  all  his  creditors.  As  long  as  he  remains  solvent,  he  may  do 
with  his  property  as  he  sees  fit,  for  it  is  his  own  both  in  law  and  also  in 
equity;  but  the  moment  he  becomes  insolvent  he  ceases  to  be  using  up  his 
own  capital;  and  so  at  the  moment  of  insolvency,  equity,  in  the  form  of 
bankruptcy  law,  steps  in  and  declares  his  property  a  trust  fund  belonging 
to  all  his  creditors. 

In  re  McGee,  5  A.  B.  R.  363,  105  Fed.  895  (D.  C.  N.  Y.) :  "In  either  instance 
the  property  which  theoretically  at  least  belongs  to  all  creditors  is  taken  from 
them  and  given  to  a  favored  creditor — a  situation  which  the  Bankruptcy  Act 
was  passed  to  prevent." 

This  seems  to  be  the  theory  underlying  the  treatment  in  bankruptcy  of 
preferences  and  legal  liens  obtained  within  four  months  preceding  bank- 
ruptcy, ^i 

In  re  Keller,  6  A.  B.  R.  340,  109  Fed.  118  (D.  C.  Iowa):  "The  Bankrupt 
Act  may  be  said  to  be  based  upon  two  fundamental  propositions:  First,  that 
when  a  person  becomes  unable  to  pay  his  just  debts,  the  property  then  remain- 
ing to  him  equitably  belongs  to  his  creditors,  and  should  be  distributed  propor- 
tionately among  them;  and,  second,  that,  if  the  insolvent  debtor  in  good  faith 
yields  up  to  his  creditors  his  property  for  distribution  among  them,  he  should 
then  be  relieved  from  the  debts  existing  against  him  at  the  time  he  transfers 
his  property  to  his'  creditors.     The  first  proposition  is  not  based  upon  the  ques- 

31.  White  V.  Bradley  Timber  Co.,  9  A.    B.    R.    442    (D.    C.   Ala.). 
2  R  B— 14 
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tion  of  good  faith  on  the  part  of  the  debtor,  nor  upon  his  knowledge  or  want  of 
knowledge  of  his  actual  financii^l  cond.t.on.  It  rests  upon  the  fact  of  insolvency; 
and  the  equity  in  favor  of  the  creditors  grows  out  of  the  fact  that  it  is  ordinarily 
true  that  the  estate  possessed  by  the  insolvent  debtor  represents  the  goods, 
property  or  money  obtained  by  the  debtor  on  credit  from  his  creditors.  If 
in  fact  the  debtor  is  insolvent,  and  if  in  fact  he  has  in  possession  property 
which  he  has  bought  on  credit  and  which  has  not  been  paid  for,  is  not  the 
equity  in  favor  of  the  creditors  fully  established,  without  reference  to  the  mere 
belief  which  the  debtor  may  entertain  with  respect  to  his  ability  to  pay  his 
debts?  It  is  a  matter  of  common  knowledge  that  persons  who  are  hopelessly 
insolvent  will  frequently  cling  to  the  belief  that  they  can  pay  up  if  only  allowed 
a  little  time,  yet,  if  time  be  allowed  them,  they  only  become  more  heavily 
involved.  It  cannot,  therefore,  be  successfully  maintained  that  the  equity  of 
creditors  to  the  estate  of  an  insolvent  debtor  is  in  any  true  sense  dependent 
upon  or  affected  by  his  belief  touching  his  actual  condition.  This  equity  cannot, 
however,  be  carried  into  effect  except  through  legal  machinery;  and  to  that  end, 
among  others,  the  present  Bankrupt  Act  has  been  adopted.  When,  through  the 
provisions  of  that  act,  an  estate  of  an  insolvent  debtor  has  been  brought  before 
the  court  of  bankruptcy  for  distribution,  is  it  not  true  that  among  the  creditors 
the  general  rule  is  that  'equality  is  equity;'  that  is  to  say,  that  in  the  division 
of  the  estate  each  creditor  shall  receive  only  his  proportionate  share  of  the 
estate?  It  must  be  remembered  that  the  institution  of  the  proceedings  in  bank- 
ruptcy does  not  create  the  equity  in  favor  of  the  creditors,  but  only  sets  in 
motion  the  machinery  by  which  the  equity  can  be  properly  enforced.  The 
equity  on  behalf  of  the  creditors  comes  into  existence  when  the  debtor  becomes 
insolvent." 

Swarts  V.  Fourth  Nat'J  Bk.,  8  A.  B.  R.  677,  117  Fed.  1  (C.  C.  A.  Mo.):  "The 
dominant  purpose  of  the  prohibition  of  a  preference  was  not  to  benefit  or  injure, 
or  to  prevent  the  benefit  or  injury,  of  any  creditor  or  class  of  creditors,  but  to 
prevent  the  debtor  from  making  any  disposition  of  his  property  which  would 
prevent  its  equal  distribution — to  prevent  him  from  doing  anything  which  would 
result  in  the  payment  out  of  his  property  of  a  larger  percentage  upon  any 
claim  than  others   of  the  same  class  would  receive." 

In  re  Schafer,  5  A.  B.  R.  149,  3  N.  B.  N.  &  R.  145  (Ref.  N.  Y.) :  "This 
view  is  supported  by  what  I  conceive  to  have  been  the  intent  of  the  Congress 
in  the  enactment  of  the  bankruptcy  law.  The  underlying  idea  appears  to  be 
that  at  the  moment  when  a  person  becomes  insolvent,  that  is,  within  the  defi- 
nition of  the  term  at  §  1,  subdivision  15 — 'Whenever  the  aggregate  of  his  prop- 
g^^y  *  *  *  shall  not  at  a  fair  valuation  be  sufficient  in  amount  to  pay  his 
debts' — the  property  then  remaining  with  the  insolvent  belongs  to  his  creditors, 
and  to  all  creditors  of  the  same  class  pro  rata,  in  equal  proportion  to  their 
contributions  thereto.  No  preferences  among  creditors  in  the  same  class  are 
intended  to  be  tolerated  by  the  bankrupt  law.  The  purpose  of  the  act  was  to 
accomplish  such  equal   distribution  as   nearly  as  practicable." 

Compare,  (1867)  In  re  Reiman  &  Friedlander,  11  Nat.  Bankr.  Reg.  34:  "The 
principle  upon  which  the  law  of  bankruptcy  has,  in  legislation,  been  founded, 
is  that  when  a  man  becomes  insolvent,  the  property  then  remaining  to  him 
rightfully  belongs  to  his  creditors,  and  ought  to  be  distributed  ratably  among 
them  towards  the  satisfaction  of  their  claims.'' 

§  1275.  Efficiency  of  Pacts  to  Create  Passing  of  Title  and  Nature 
of  Title  Passing,   Determined  by  State  Law. — It  must  be  reiterated 
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that  although  the  Bankruptcy  Act  itself  creates  new  rights,  those  to  prefer- 
entially transferred  property  and  property  seized  by  legal  proceedings 
within  the  four  months  preceding  the  bankruptcy — yet  the  law  of  each  state 
determines  the  sufficiency  of  the  transaction  to  constitute  a  "pledge"  or 
"mortgage,"  a  "sale,"  a  "legal  lien,"  or  other  appropriation  of  property. 
The  law  of  the  State,  it  must  not  be  forgotten,  all  the  time,  determines  the 
nature  or  name,  so  to  speak,  of  the  transaction  and  the  time  of  the  passing 
of  title  thereby,  [except  as  the  Amendment  of  1910  to  §  60  (b)  changes  the 
date  of  such  passing  of  title]  whereupon  the  Bankruptcy  Act  steps  in  and 
declares  that,  having  such  name  and  title  thus  passing,  it  is  or  is  not  a 
voidable  transaction. 

All  this  has  been  previously  covered — see  ante,  §  1139,  et  seq. — but  its 
pertinency  is  so  great  in  connection  with  a  discussion  of  the  law  of  prefer- 
ences that  it  bears  repetition. ^^^ 

At  the  risk  of  some  repetition,  we  have  thus  taken  a  preliminary  survey 
of  the  general  nature  of  these  two  peculiar  and  important  provisions  of 
bankruptcy  law,  and  thus  by  understanding  the  theory  and  principles  under- 
lying them  are  in  a  better  position  to  take  up  their  formal  study  in  detail. 
And  first,  as  to  preferences : 

SUBDIVISION    "a." 

VoiDABivE  Preferences. 

§  1276.  Definition  of  Preference. — Section  60  (a)  as  originally  en- 
acted defined  a  preference  as  follows : 

"A  person  shall  be  deemed  to  have  given  a  preference,  if,  being  insolvent, 
he  has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor 
of  any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the 
enforcement  of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his 
creditors  to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such 
creditor   of  the   same   class." 

Swarts  V.  Fourth  Nat.  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.):  "Sec- 
tion 60  (a)  furnishes  the  legal  and  controlling  definition  of  the  preference  spec- 
ified in  §  57  (g)  and  other  parts  of  the  Bankrupt  Act." 

By  the  amendment  of  February,  1903,  the  further  limitation  was  added 
that,  in  order  to  constitute  such  judgment  or  transfer  a  preference  it  must 
have  been  taken  or  made  within  four  months  preceding  the  bankruptcy; 
so  that  the  section  defining  the  term  preference  as  used  in  bankruptcy  now 
reads  as  follows : 

"A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has,  within   four  months  before  the  filing  of  the  petition   or  after  the   filing  of 

3la.  Compare,  also,  in  re  Ball,  10  A.  State,    although    what    is   a    preference 

B.    R.    565,    123    Fed.    164  (D.   C.  Vt):  under  the  Bankrupt  Law  must  be  con- 

"The  title  to  the  other  goods  as  well  as  trolled  by  that." 
these  is   governed  by  the  laws  of  the 
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the  petition  and  before  the  adjudication,  procured  or  suffered  a  judgment  to 
be  entered  against  himself  in  favor  of  any  person,  or  made  a  transfer  of  any 
of  his  property,  and  the  effect  of  the  enforcement  of  such  judgment  or  transfer 
will  be  to  enable  any  of  his  creditors  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  such  creditors  of  the  same  class.  Where  the  preference 
consists  in  a  transfer,  such  period  of  four  months  shall  not  expire  until  four 
months  after  the  date  of  the  recording  or  registering  of  the  transfer  if  by  law 
such  recording  or  registering  is  required." 

Section  60  (b)  as  amended  in  1910  defines  the  circumstances  under  which 
the  preference  is  voidable  for  the  benefit  of  all  creditors  as  follows : 

"If  a  bankrupt  shall  have  procured  or  suffered  a  judgment  to  be  entered 
against  him  in  favor  of  any  person  or  have  made  a  transfer  of  any  of  his  prop- 
erty, and  if,  at  the  time  of  the  transfer,  or  of  the  entry  of  the  judgment,  or  of 
the  recording  or  registering  of  the  transfer  if  by  law  recording  or  registering 
thereof  is  required,  and  being  within  four  months  before  the  filing  of  the  peti- 
tion in  bankruptcy  or  after  the  filing  thereof  and  before  the  adjudication,  the 
bankrupt  be  insolvent  and  the  judgment  or  transfer  then  operate  as  a  prefer- 
ence, and  the  person  receiving  it  or  to  be  benefited  thereby,  or  his  agent  acting 
therein,  shall  then  have  reasonable  cause  to  believe  that  the  enforcement  of 
such  judgment  or  transfer  would  effect  a  preference,  it  shall  be  voidable  by  the 
trustee  and  he  may  recover  the  property  or  its  value  from  such  person." 

§  1277.  "Preferences,"  "Voidable  Preferences"  and  "Prefer- 
ences" That  Are  "Acts  of  Bankruptcy,"  to  Be  Distinguished. — It 

must  be  noted  that  a  preference  itself  is  one  thing  and  a  preference  that 
amounts  to  an  act  of  bankruptcy  sufficient  to  throw  a  debtor  into  bank- 
ruptcy is  the  same  thing  and  more ;  and  that  a  preference  which  can  be 
avoided  by  the  trustee,  so  that  the  property  affected  by  it  can  be  recovered 
for  the  benefit  of  all  the  creditors,  is  the  same  thing  and  also  something 
more,  but  that  that  "something  more"  is  still  different. 

Thus,  a  preference  in  fact  may  exist  even  if  the  debtor  did  not  intend  or 
know  that  his  transfer  would  result  in  a  preference,  and  so  be  insufficient 
grounds  for  throwing  him  into  bankruptcy;  and  it  may  also  exist  even  if 
the  creditor  took  it  without  any  cause  appearing  to  him  for  believing  that 
a  preference  would  be  effected  thereby,  and  so  may  not  be  sufficient  grounds 
for  the  creditors  to  retake  possession  of  the  property  transferred;  for  the 
question  as  to  whether  the  transfer  is  or  is  not  a  preference  is  to  be  de- 
termined solely  by  results,  independently  of  the  debtor's  intent  and  inde- 
pendently of  the  creditor's  participation  therein ;  and  the  questions  of  in- 
tent, etc.,  with  which  the  preference  was  given  or  received  simply  touch  the 
effect  on  the  debtor's  and  creditors',  respective  rights. ^^ 

38.  In  re  Bashline,  6  A.  B.  R.  194  (D.  97    Fed.     295    (D.     C.     Dist.     Wash.): 

C.    Pa,);     In    re     Keller.     6    A.    B.     R.  In  re   Fixen  &  Co.,  4  A.  B.  R.  10   (C. 

334,    109     Fed.     118     (D.     C.     Iowa);  C.  A.  Calif.) ;  In  re  Carson,  Pirie,  Scott 

In     re     Conhaim,    3     A.     B.     R.     251,  &  Co.,  5  A.  B.  R.  814  (U.  S.  Sup.  Ct.) ; 
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Benedict  v.  Deshel,  11  A.  B.  R.  33,  177  N.  Y.  1:  "In  unmistakable  language 
Congress  has  said  that  when  an  insolvent  debtor  makes  a  transfer  of  prop- 
erty, the  effect  of  which  will  be  to  enable  any  one  of  his  creditors  to  obtain 
a  greater  percentage  of  his  debt  than  any  other  creditor  of  the  same  class 
'the  debtor  shall  be  deemed  to  have  given  a  preference.'  Shall  this  language 
be  held  to  be  meaningless?  Shall  it  be  expunged  from  the  statute  by  judi- 
cial   construction?     *     *     *     The    statute    deals    with    three    distinct    legal    en- 


compare  Western  Tie  &  Timber  Co. 
V.  Brown,  13  A.  B.  R.  Ill,  139  Fed. 
738  (C.  C.  A.  Ark.). 

Elements  of  a  Preference  as  Laid 
Down  in  Decisions — Before  Amend- 
ment of  1910.— In  re  Sayed,  26  A.  B.  R. 
444,  185  Fed.  963  (D.  C.  Mich.);  Mor- 
ris V.  Tannenbaum,  26  A.  B.  R.  368 
(Ref.  N.  Y.);  Sebring  v.  Wellington,  6 
A.  B.  R.  672  (N.  Y.  Sup.  Ct.  App.  Div.) : 
Where  the  court  enumerates  the  ele- 
ments of  a  preference  that  are  recover- 
able from  the  creditor  as  being  four. 
Hastings  v.  Fithian,  13  A.  B.  R.  678 
(Ct.  Errors  &  Appeals  N.  J.);  Painter 
V.  Napoleon  Township,  19  A.  B.  R.  412, 
156  Fed,  389  (D.  C.  Ohio),  quoted  at 
§  1385. 

Baden  v.  Bertenshaw,  11  A.  B.  R. 
309,  68  Kans.  32:  "If  a  payment  in- 
tended as  a  preference  is  made  within 
four  months  before  the  filing  of  a  pe- 
tition in  bankruptcy;  and  the  creditor 
believed,  or  had  reasonable  cause  to 
believe,  that  it  is  intended  to  give  a 
preference,  and  such  payment  has  the 
effect  to  enable  such  creditor  to  obtain 
a  greater  percentage  of  his  debt  than 
other  like  creditors,  the  trustee  may 
recover  the  amount  so  paid,  regardless 
of  any  fraudulent  intent."  In  re  Arm- 
strong, 16  A.  B.  R.  593  (D.  C.  Iowa). 

McDonald  v.   Clearwater  R.   Co.,   21 

A.  B.  R.  183,  164  Fed.  1007  (U.  S.  C. 
C.  Idaho) :  "Upon  his.  own  theory, 
therefore,  before  plaintiff  can  succeed 
in  avoiding  the  alleged  preference,  the 
existence  of  four  conditions  must  be 
made  to  appear:  First,  that  the  lum- 
ber company  was  insolvent  when  the 
assignment  was  made;  second,  that  the 
assignment  was  made  upon  account  of 
an  antecedent  indebtedness;  third,  that 
the  bank  had  reasonable  cause  to  be- 
lieve that,  by  the  assignment,  it  was  in- 
tended ["intended"  changed  by  Amend- 
ment of  1910  to  "would  be  effected"] 
to  give  a  preference;  and,  fourth,  that 
the  effect  of  the  assignment  was  to 
enable  the  bank  to  obtain  a  greater 
percentage  of  its  debt  than  other  cred- 
itors  of  the   same  class." 

Wright   V.   Skinner   Mfg.    Co.,   30  A. 

B.  R.  527,  163  Fed.  315  (C.  C.  A.  N. 
Y.) :  "It  is  necessary  for  the  trustee 
in  order  to  recover  under  §  60,  to  es- 


tablish the  fojlowing  propositions: 
First:  That  the  payments  were  made 
within  four  months  before  the  filing  of 
the  petition.  Second:-  That  at  the 
time  of  the  payments  the  bankrupt  was 
insolvent  within  the  meaning  of  subd. 
15,  §  1,  of  the  act.  Third:  That  the 
effect  of  the  payments  was  to  give  the 
defendants  a  greater  percentage  of 
their  debts  than  other  creditors  of  the 
same  class.  Fourth:  That  the  defend- 
ants had  reasonable  cause  to  believe 
that  it  was  intended  ["intended" 
changed  to  "would  be  effected"  by 
Amendment  of  1910]  by  such  payments 
to  give  them  a  preference." 

Tumlin  v.  Bryan,  31  A.  B.  R.  319, 
165  Fed.  166  (C.  C.  A.  Ga.):  "The 
burden  of  proof  is  on  the  complain- 
ant, and,  unless  he  shows  by  sufficient 
evidence  the  elements  of  a  voidable 
preference,  he  is  not  entitled  to  re- 
cover. He  must  prove  that  the  bank- 
rupts (1)  while  insolvent,  (2)  within 
four  months  of  the  bankruptcy,  (3) 
made  a  transfer  of  their  property,  i.  e., 
a  payment  of  money,  (4)  and  that  the 
creditor  receiving  the  payment  was 
thereby  enabled  to  obtain  a  greater 
percentage  of  his  debt  than  other  cred- 
itors of  the  same  class;  and  it  must 
also  be  proved  (5)  that  the  person 
receiving  the  payment,  or  to  be  bene- 
fited thereby,  had  reasonable  cause  to 
believe  that  it  was  thereby  intended  to 
give  a  preference.  Bankruptcy  Act, 
§  60,  els.  V  and  'b.'  " 

In  re  Leech,  22  A.  B.  R.  599,  171  Fed. 
623  (C.  C.  A.  Ky.):  "In  order  to  es- 
tablish that  there  was  an  unlawful  pref- 
erence, it  must  be  alleged  and  proven 
that  at  the  time  of  the  transfer  the 
party  making  it  was  insolvent,  that  the 
property  transferred  was  such  as  his 
creditors  had  a  right  to  have  subjected 
to  their  claims,  that  he  intended  a 
preference,  and  that  the  transferee  had 
reasonable  cause  to  believe  that  the 
transferer  had  such  an  intention." 

Taylor  v.  Nichols,  23  A.  B.  R.  310, 
134  App.  Div.  787:  "Two  facts  were 
required  to  be  proven  in  order  to 
justify  the  judgment  rendered:  First, 
that  at  the  time  of  the  transfer  Wil- 
liam H.  Nichols  was  insolvent;  and, 
second,  that  this  defendant  had  reason 
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tides  concerned  in  the  administration  of  a  bankrupt's  estate:  1.  The  debtor, 
a.  The  trustee.  3.  The  creditor.  As  to  the  debtor,  the  statute  declares  that 
a  payment  under  certain  conditions  shall  be  held  to  be  preferential.  He  is 
not  to  be  heard  upon  the  question  of  his  intent.  The  effect  of  his  act  is  fixed 
by  law.  That  is  the  scope  and  purport  of  subdivision  a.  The  next  section,  sub- 
division b,  declares,  in  effect,  that  a  preferential  payment  is  not  void  per  se, 
but  voidable  by  the  trustee  upon  a  certain  condition.  And  what  is  the  con- 
dition? Simply  that  the  trustee  shall  establish  that  the  creditor  had  reason- 
able cause  to  believe  that  the  payment  to  him  was  intended  as  a  preference. 
[Changed  by  the  Amendment  of  1910,  to  "would  effect  a  preference."] 
In  other  words,  the  trustee's  remedy  is  not  absolute,  but  is  made  to  depend 
upon  proof  of  the  knowledge  or  belief  with  which  the  creditor  took  the  pay- 
ment. *  *  *  In  each  case  the  condition  affixed  to  the  remedy  ignores  the 
state  of  mind  of  one  of  the  parties  to  the  transaction  and  renders  his  act  de- 
pendent upon  the  purpose  of  the  other." 

Swarts  V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  677,  117  Fed.  1  (C.  C.  A.  Mo.):  "The 
meaning  and  effect  of  §  60  (a)  are  the  same  as  though  it  declared  every  transfer 
of  his  property  by  an  insolvent  to  be  a  preference  which  has  the  effect  to  'en- 
able any  one  of  his  creditors  to  obtain  a  greater  percentage  of  his  debt'  out  of 
the  property  of  the  insolvent  'than  any  other  of  such  creditors  of  the  same 
class.'  " 


to  believe  that  the  transfer  was 
made  with  intent  to  give  him  a  pref- 
erence." 

Since  Amendment  of  1910. — Mayes  v. 
Palmer,  31  A.  B.  R.  325,  308  Fed.  97 
(C.  C.  A.  Mo.) :  "To  entitle  the  trustee 
to  a  decree  it  was  necessary  that  it 
appear:  First,  that  William  W.  Reid 
was  insolvent  at  the  time  of  the 
transfer;  secoYid,  that  the  transfer 
was  made  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy; 
third,  that  the  effect  of  the  transfer 
would  be  to  enable  Charles  A.  -Mayes 
to  obtain  a  greater  percentage  of 'his 
debt  than  other  creditors  of  the  same 
class;  and  fourth,  that  Charles  A. 
Mayes  had  reasonable  cause  to  believe 
that  it  was  intended  by  the  transfer  to 
give  such  preference."  [This  court  ig- 
nores the  fact  that  the  Amendment  of 
1910  changed  the  law  from  "intended" 
to   "would   effect."] 

Newman  v.  Dry  Goods  Co.,  31  A.  B. 
R.  399  (Kansas  City  Court  of  Appeals) : 
"Four  elemental  facts  must  combine  to 
render  a  preference  voidable  viz:  First, 
the  insolvency  of  the  debtor,  at  the 
time  of  the  preference,  and  by  insol- 
vency, as  that  and  equivalent  words  are 
defined  in  the  existing  law,  reference 
is  made  not  to  a  person  who  'was 
unable  to  pay  his  debts  as  they  became 
due  in  the  ordinary  course  of  his  daily 
transactions,'  but  one  whose  property 
'shall  not,  at  a  fair  valuation,  be  suffi- 
cient in  amount  to  pay  his  debts.'  In 
re  Louis  A.  Eggert  (D.  C.  Wis.),  3  Am. 
P     R.    541,   98    Fed.   843.      Second,     the 


giving  of  the  preference  within  four 
months  of  the  petition  in  bankruptcy. 
Third,  the  effect  of  securing  to  the 
favored  creditor  a  greater  percentage 
of  his  debt  than  other  creditors  of  the 
same  class  may  obtain  from  the  estate 
of  the  debtor.  Fourth,  that  the  pre- 
ferred creditor,  when  he  received  the 
preference,  knew  or  had  reasonable 
cause  to  believe  that  it  was  the  pur- 
pose of  his  debtor  to  give  him  a  pref- 
erence over  other  creditors  of  the 
same  class.  See  Gill  v.  Safe  Co.,  170 
Mo.  App.  loc.  cit.  485,  156  S.  W.  811." 
[This  court  ignores  the  fact  that  the 
Amendment  of  1910  changed  the  law 
from  "intended"  to  "would  be  ef- 
fected."] 

In  re  Starkweather  &  Albert,  30  A. 
B.  R.  743,  206  Fed.  797  (D.  C.  Mo.): 
"To  constitute  a  voidable  preference 
under  this  provision  of  statute,  the  fol- 
lowing must  concur:  'The  bankrupt 
must  (1)  have  made  a  transfer  of  its 
property  (3)  within  four  months  of  the 
filing  of  the  petition  in  bankruptcy,  and 

(3)  at  the  time  of  the  transfer  the 
bankrupt    must    have    been    insolvent. 

(4)  The  transfer  must  have  operated 
as  a  preference;  i.  e.  (§  60a),  its  effect 
must  have  been  to  enable  the  bank 
to  obtain  a  greater  percentage  of  its 
debt  than  other  creditors  of  the  same 
class  received.  Further,  the  bank  or 
its  agent  was  (5)  at  the  time  of  the 
transfer  have  had  reasonable  cause  to 
believe  that  the  enforcement  of  such 
transfer  would  effect  a  preference.'  " 
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Of  course  the  classification  here  adopted  is  simply  for  the  purpose  of 
the  author's  analysis  of  the  subject  and  does  not  pretend  to  be  founded  on 
any  classification  formally  made  by  any  court. 

A  preference  itself  has  eight  elements,  which  are  as  follows : 

§  1278.  First  Element  of  a  Preference — Depletion  of  Insolvent 
Fund. — Some  portion  of  the  debtor's  property  must  have  been  ap- 
propriated by  the  transaction  and  the  insolvent  estate  thereby  di- 
minished. Preference  implies  appropriation  of  assets  and  depletion 
of  the  trust  fund  thereby.^^ 

Bank  of  Newport  v.  Herkimer  Co.  Bank,  325  U.  S.  178,  28  A.  B.  R.  _218, 
•  affirming  Mason  v.  Herkimer  Co.  Bank,  22  A.  B.  R.  733,  172  Fed.  529  'C. 
C.  A.  N.  Y.):  "But,  unless  the  creditor  takes  by  virtue  of  a  disposition  by 
the  insolvent  debtor  of  his  property  for  the  creditor's  benefit,  so  that  the  estate 
of  the  debtor  is  thereby  diminished,  the  creditor  cannot  be  charged  with  re- 
ceiving a  preference  by  transfer.'' 

Trust  &  Savings  Bank  v.  Trust  Co.,  229  U.  S.  435,  30  A.  B.  R.  624:  "To  con- 
stitute a  preferential  transfer  within  the  meaning  of  the  Bankruptcy  Act  there 
must  be  a  parting  with  the  bankrupt's  property  for  the  benefit  of  the  creditor, 
and  a  consequent  diminution  of  the  bankrupt's  estate." 

§  1279.  Entirely  Fictitious  Transactions. — Thus,  an  entirely  ficti- 
tious transaction,  where  no  property  is  actually  taken,  cannot  constitute  a 
preference. 

In  re  Steam  Vehicle.  Co.  of  Am.,  10  A.  B.  R.  385,  121  Fed.  939  (D.  C.  Pa.) ; 
"Neither,  under  the  provisions  of  the  Bankrupt  Act,  can  the  claimant  be  prop- 
erly held  to  have  received  a  preference.  It  never  received  a  cent  of  money  or 
any  other  consideration  on  account  of  the  disputed  items.  No  gain  has  come 
to  it,  and  no  loss  has  come  to  the  bankrupt,  because  of  what  was  done;  and 
therefore,  as  it  seems  to  me,  it  is  impossible  to  hold  that  mere  juggling  with 
book  entries  amounts  to  payment.  As  I  look  at  the  matter,  payment  means  at 
least  that  value  has  passed  in  some  form  or  other;  and  the  word  does  not 
properly  embrace  a  fictitious  transaction,  such  as  this,  where  no  value  was 
intended  to  pass,  and  where  none  was  actually  transferred.  Reprehensible  as 
the  conduct  under  consideration  was,  and  whatever  its  effect  might  be  in  other 
proceedings,  it  did  not  do  the  slightest  harm  to  the  other  creditors,  and  did  not 
take  from  them  any  part  of  the  bankrupt's  assets." 

So,  also,  a  void  transfer  cannot  amount  to  a  preference.^* 
A  like  result  would  be  obtained,  even  though  the  parties  actually  believed 
that  a  transfer  had  been  effected,  if,  in  fact,  nothing  passed;  as,  for  in- 
stance, where  one  goes  through  the  form  of  transferring  his  rights  under  a 
revocable  privilege  which  had  been  revoked  prior  to  the  attempted  trans- 
fer thereof. ^8 

33.  Aiello  v.   Crampton,  29  A.   B.   R.  35.  In  re  Martin,  29  A.  B.  R.  623,  200 
1,  201   Fed.  891   (C.   C.  A.   N.   Hex.).           Fed.  940  (C.  C.  A.  N.  J.). 

34.  Rosenbluth  v.  DeForest,  etc.,  Co., 
27  A.  B.  R.  359  (Sup.  Ct.  Conn.). 
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§  1279:|.  Transferring  Worthless  Equity. — The  transfer  of  an 
equity  of  redemption  where  the  lien  exceeds  the  value  of  the  property  is 
not  a  preference — the  estate  is  not  depleted.^'' 

§  1279^.  Trivial  Transfers. — The  court  sometimes  will  disregard  a 
transaction  alleged  to  be  a  preferential  transfer,  because  of  its  triviality, 
thus,  the  payment  by  a  grocery  firm,  of  a  bill  of  $3.00  to  a  creditor  a  week 
before  the  bankruptcy ;  ^^  again,  the  transfer  of  a  worthless  account. 

In  re  Hamilton  Automobile  Co.,  31  A.  B.  R.  205,  309  Fed.  596  (C.  C.  A.  Ills.): 
"The  Bankruptcy  Act  deals  with  matter  of  substance  and  the  mere  preferential 
transfer  of  a  worthless  claim  does  not  come  within  the  meaning  of  the  Act." 

Likewise,  the  payment  by  an  old  bachelor,  of  60  cents  for  soda  water, 
coca  cola  and  a  bar  of  soap,  and  $2.15  for  a  "dressed  doll"  have  been  dis- 
regarded as  preferential^^ 

§  1280.  Performance  of  Labor  in  Payment  of  Debt. — Likewise,  the 
performance  of  labor  in  payment  of  a  debt  has  been  held  not  a  transfer  of 
property,  hence,  not  a  preference.*" 

In  re  Abraham  Steers  Lumber  Co.  (Steers  Lumber  Co.),  6  A.  B.  R.  315,  110 
Fed.  738  (D.  C.  N.  Y.,  affirmed  7  A.  B.  R.  332,  113  Fed.  406) :  "The  labor,  cred- 
ited August  28,  and  amounting  to  $37.17,  may  be  offset,  as  it  cannot  be  re- 
garded as  a  transfer  of  property." 

§  128 0|.  Taking  Possession  of  One's  Own  Property. — Of  course 
where  one  takes  his  own  property  out  of  the  possession  of  the  bankrupt, 
even  though  within  the  four  months  period  and  whilst  the  bankrupt  was 
insolvent,  it  is  not  a  preference.*' 

In  re  Wright— Dana  Hardware  Co.,  30  A.  B.  R.  582,  307  Fed.  636  (D.  C.  N. 
Y):  "On  the  day  of  the  adjudication  in  bankruptcy  the  Warren  Paint  Com- 
pany repossessed  itself  of  all  the  paint  then  in  the  warehouse  of  the  bankrupt 
as  its  own,  and  the  trustee  claims  that  by  so  doing  it  received  a  preference, 
and  cannot  prove  and  have  its  claim  allowed  until  it  has  surrendered  such 
preference.  It  is  self-evident  that  if  the  paint  taken  by  the  Warren  Paint  Com- 
pany was  its  own  property,  absolute,  it  had  the  right  to  take  possession,  and 
that  the  taking  created  no  preference." 

36.  (1867)  Catlin  v.  Hoffman,  9  Nat.  Y.).  Compare,  analogously,  Tn  re 
Bank  Reg.  343.  Howe    Security    Co.,    17   A.    B.    R.    181 

37.  Obiter,  In  re  StovaU  Grocery  Co.,  (D-  C.  Ala.);  In  re  Adams,  23  A.  B. 
20  A.  B.  R.  537,  161  Fed.  882  (D.  C.  R-  613,  171  Fed.  599  (D.  C.  N.  Y.)  ; 
Ga  )  In  r<:  Thaw,  24  A.  B.  R.  759,  180  Fed. 

■39.'  Macon  Grocery  Co.  v.   Beach,   19  *^H   (°- /■.  P^)'  l^f^d  ^t  §  2747. 
A.    B.    R.    558,    156    Fed.    1009    (D.    C.  Good  w.IJ,    transfer  of,  when  a  pref- 

PI  erence,   compare,   McElvam  v.   Hardestv, 

^^■'-  ^  ,  „  ,  22  A.  B.  R.  330,  169  Fed.  31   (C.  C.  A. 

40.  See  post,  §  1333.     Compare,  anal-  VIo.). 

ogously  (as  to  not  refusing  discharge),  '  ^l'    instance,    purchaser    of     cotton. 

In  re  Fitchard   4  A    B.  R.  609,  103  Fed.  .^^^o  is  paid  in  advance  on  pledged  bills 

743    (D.    C.    N.    Y.).      Compare,    anal-  of  lading,  attaching  the  cotton   on  ar- 

ogously  (as  to  not  refusing  discharge),  rival.     Boden  &  Haac  v.  Lovell,  30  A. 

In  re  Adams,  4  A.  B.  R.  696  (D.  C.  N.  3.  r.  353,  303  Fed.  334  (C.  C.  A.  Ala.). 
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§  1281.  Liens  .Given  within  Four  Months  in  Fulfillment  of  Prom- 
ise Made  before. — A  chattel  mortgage  or  other  lien  given  within  the  four 
months,  in  fulfillment  of  a  promise  to  execute  one  made  before  the  four 
months  period,  constitutes  a  preference,  for  the  mere  promise  to  give  the 
mortgage  did  not  operate  to  appropriate  the  property,  and  so  the  appro- 
priation took  place  within,  the  requisite  statutory  period ;  *2  so,  as  to  other 
transfers  made  in  pursuance  of  prior  agreements.*^ 

§  1282.  No  Preference  by  "Judgment"  unless  Judgment  Operates 
to  Create  Lien  or  Otherwise  to  Appropriate  Property. — A  judgment 
even  if  "suffered  or  procured"  by  the  bankrupt  to  be  taken,  nevertheless  will 
not  amount  to  a  preference  unless  thereby  some  property  is  so  sequestrated, 
or  a  lien  obtained  upon  it,  that  the  enforcement  of  the  judgment  would 
deplete  the  estate,  for  the  word  "judgment"  as  used  in  this  §  60  (a)  means 
an  effective  judgment — a  judgment  whereby  property  of  the  bankrupt  is  in 
some  way  appropriated.  Therefore,  a  merely  personal  judgment,  where  no 
lien  results,  would,  of  course,  not  amount  to  a  preference,,  until  levy  of 
execution  thereunder.**  It  would  not  deplete  the  trust  fund  belonging  to 
all  the  creditors,  which  is  the  touchstone  of  a  preference. 

Again,  an  attachment  on  mesne  process  before  the  four  months'  perioa 
not  yet  followed  by  judgment  before  the  filing  of  the  bankruptcy  petition 
has  been  held  not  to  constitute  a  preference.*^ 

§  1283.    Giving  of  Check  or  Note  Not  Preference;  but  Paying  of 

It  Is. — The  giving  of  the  debtor's  check  or  note  or  other  instrument  of  in- 

42.  See  post,  this  subdivision,  "Sixth  44.  Bankr.  Act,  §  60  (a) ;  In  re  Pease, 
Element  of  a  Preference;  Four  Months  4  A.  B.  R.  547  (Ref.  N.  Y.);  instance, 
Limit,"   §   137C.                                                      In   re   Metzger  Toy   &  Novelty   Co.,   8 

Taking    of    possession    under    unre-  A.  B.  R.  307  (D.  C.  Ark.);  inferentially, 

corded    mortgage — whether    appropria-  Wilson  Bros.  v.  Nelson,  7  A.  B.  R.  142, 

tion  takes   effect  as   of  date  of  taking  183  U.  S.  191. 

possession    or    date    of    execution    oi  45.  In    re    Crafts-Riordan    Shoe    Co., 

mortgage:  Effect  of  mortgage  to  cover  36   A.   B.   R.   449,   185   Fed.   931    (D.    C. 

future-acquired  property,  acquired  dur-  Mass.)  :    "That  an  attachment  on  mesne 

ing    the    four     months    period:       See  process   under    Massachusetts   law    not 

Humphrey  v.  Tatman,  14  A.   B.  R.  74,  yet     followed    by     judgment,      is     not 

198     U.     S.     91     (reversing   Tatman   v.  enough  in  itself  to  constitute  a  prefer- 

Humphreys,  12  A.  B.  R.  62,  184  Mass.  ence    obtained    by   the    plaintiff   would 

361).  seem  to  follow  from  Parmenter  Co.  v. 

These   subjects   are   involved   in   pre-  Stover,  3  A.  B.  R.  230,  97  Fed.  330  (C. 

vious   discussions    (ante,   §§   1139,  1140,  -C.  A.  Mass.)  *  ♦  *  in  the  cases  which 

1209)   as  to  the  Local  Law  governing  have  held  preferences  to  have  been  ob- 

in    determining    the    Trustee's    title    as  tained  through   legal   proceedings    and 

the   successor  of   creditors,   as   also   in  an  attachment  has  formed  part  of  the 

determining  his    title   as   conferred   by  proceedings,    attachment   has   been    ei- 

the    peculiar    provisions    of   the    Bank-  ther  after  one  judgment  in  suit,  or,  if 

rutcy  Act.  before  judgment,  has  been  followed  by 

A  chattel  mortgage  executed  in  a  judgment  before  the  petition  in  bank- 
blank,  before  the  four  months  period,  ruptcy,  so  that  the  attachment  will 
but  not  filled  in  with  the  amount  of  the  have  passed  beyond  the  stage  during 
debt  until  within  the  four  months  pe-  which  it  is  uncertain  whether  there  is 
riod,  takes  effect  only  from  the  date  of  really  any  claim  against  the  defendant 
the  filling  in,  and  is  a  preference.  In  or  not." 
re  Barrett,  6  A.  B.  R.  48  (D.  C.  N.  Y.).  See  also,  §  1455. 

43.  Roy  V.  Salisbury,  37  A.  B.  R.  892 
(Sup.  Ct.  N.  Y.). 
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debtedness  is  not  the  giving  of  the  preference ;  ***  but  it  is  the  payment  of  it 
out  of  the  bankrupt's  estate  that  is  the  preference ;  *''  and  even  where  a 
purchaser  of  the  bankrupt's  stock  gave  his  note  to  the  creditor  as  part  of 
the  price  it  has  been  held  not  to  be  a  preference  until  paid. 

Compare,  instance,  Opp  v.  Hakes,  15  A.  B.  R.  700,  142  Fed.  364  (C.  C.  A. 
Ills.) :  "The  appellant  has  not  been  paid  the  amount  of  the  note  which  con- 
stitutes the  alleged  preference,  and,  without  proof  of  other  circumstances  to 
charge  him  with  such  amount,  the  equitable  remedy  is  surrender  of  the  note, 
if  preferential,  and  not  its  assumed  value."  This  decision  seems  to  be  wrong 
on  principle,  the  giving  of  the  note  was  part  of  the  consideration  paid  for  the 
transfer   and,   presumably,   pro   tanto,   diminished   the   money   payment. 

§  1284.  Payment  Actually  Made  Not  to  Be  Applied  to  Evade  Pref- 
erence Statute. — A  payment  actually  made  afterwards,  cannot  be  applied 
on  an  unpaid  note  or  check  made  before  a  certain  invoice  was  sold  on  credit 
to  the  bankrupt,  so  as  to  entitle  the  creditor  to  offset  the  invoice  against 
the  payment  as  being  a  "subsequent  credit."** 

§  128  5.  Payment  by  Bankrupt  of  Own  Note  Discounted  by  Cred- 
itor, a  Preference. — But  where  the  creditor  discounts  the  bankrupt's  note 
at  a  bank  its  payment  within  the  four  months  by  the  bankrupt  constitutes  a 
preference  to  the  creditor,  the  bankrupt's  estate  being  depleted  thereby .^^ 

§  12854.  Payment  to  Holder,  Preference  to  Accommodation  En- 
dorser.— It  has  also  been  held  that  a  payment  to  a  holder  may  be  a  prefer- 
ence to  an  accommodation  endorser.^" 

46.  National  Bank  of  Newport  v.  Banks,  31  A.  B.  R.  370,  307  Fed.  662 
Herkimer  Co.  Bank,  28  A.    B.    R.    318,       (D.  C.  N.  Y.). 

225  U.  S.  178,  quoted  at  §  1278.  48.    In  re  Bailey,  7  A.   B.   R.  26   (D. 

47.  In  re  Harrison  Bros.,  28  A.  B.  R.  C.  Vt.) :  Although  this  was  a  case  of 
684  197  Fed  320  (D  C  Pa)'  In  re  so-called  innocent  oreference  not 
Lyon,  10  A.  B.  R.  25,'l2i  Fed.'723  (C.  cognizable  since  the  amendment  of 
C.  A.  N.  Y.,  affirming  although  on  1903,  yet  the  prmciple  decided  is  not 
this  point  correcting,  7  A.  B.  R.  412).  affected  by  the  amendment.  Compare 
In  this  instance  the  check  was  post-  analogous  principle  involved  in  Hack- 
dated  and  the  insolvency  was  proved  "ey  i/  Hargreaves  Co  (Raymond 
only  as  of  the  date  of  the  payment.  In  Bros.  Clark  Co.),  13  A.  B.  R.  164,  68 
re  Wolf  &  Levy,  10  A.  B.  R.  153,  122  Neb.  676.  Also  compare  analogous 
Fed  137  (D  C.  Tenn.) ;  In  re  Bailey,  7  principle  where  creditor  applied  pay- 
A  B  R  36  (D  C  Vt.);  obiter,  Upson  ments  on  nonprionty  part  of  his  claim 
V.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  ^9.  ^^^l^  P"°''l^y  P^^''}^'']^P\'^-  J"  "^ 
Sup.  Ct.  App.  Div.).  King,  7  A.  B.  R.  619  (D.  C.  Mass.). 

„     .  .       >.  .,,        J  T-v  ui.  T7  .     „t  49.    In   re   Matthews    &  Rosenkrans, 

Reviving  Outlawed  Debt  on  Eve  of       ^g  ^    g    ^    ^^^  ^^^^    ^       ^ 

Bankruptcy  to  Enable  Creditor  to  Par-  ^   ^^^^.^^.    (   ^^^,„t   j„  h^ijer  held 

ticipate  in  Dividends.-lhe  revival  by  fe^ence      to      accommodation      en- 

the  bankrupt   of  an   outlawed   debt   on  j^rser),    obiter    (reasonable    cause    for 

the    eve    of   bankruptcy     though    made  ^^5;^^  ^^^  shown).     Reber  v.   Shulman 

with   the   mtent  of   enablmg  a  creditor  ^  ^         ^^  ^_  3    ^             ^^g   ^^^    5^^ 

to  participate  in  the  dividends  has  been  ,j^    q  'p^  ^ 

held  not  to  be  a  fraud  on  creditors  or  -^    q^^^^;    (reasonable   cause   to   be- 

a  preference  the  creditor  having  no  rea-  ^-^^^  ^^^  proved),  Reber  v.  Shulman  & 

sonable   cause   to   believe   the   payment  ^         3^  /  g_  j^   ^32    ^^g  p^^    g^^  (p_ 

would  operate  as  a  preference.     J^"  ""^  c    Pa ) 
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§  1286.  Return  of  Loan  Made  for  Specific  Purpose,  Not  Prefer- 
ence.— The  return  of  a  loan  made  for  a  specific  purpose,  upon  the  purpose 
failing,  is  not  a  preference."^  But  by  this  is  not  meant  that  the  repayment 
of  a  loan  made  for  a  specific  purpose,  where  the  borrower  has  used  it  for 
another  purpose,  is  not  preferential ;  the  identical  property  or  fund  must  be 
that  which  is  returned,  else  a  preference  may  exist. 

In  re  Kearney,  21  A.  B.  R.  731,  167  Fed.  995  (D.  C.  Pa.):  "Upon  the  fore- 
going facts,  it  is  clear,  I  think,  that  the  payment  on  May  35th  to  the  bank- 
rupt's brother  was  preferential.  Even  if  it  was  intended  at  the  time  when 
the  loan  was  made  that  the  money  should  be  used  for  the  specific  purpose  of 
paying  for  the  license,  and,  if  not  so  used,  that  it  should  be  returned,  the  tes- 
timony seems  to  show  plainly  that  this  intention  was  not  carried  out,  but  that 
the  bankrupt  used  the  money  for  some  other  purpose.  No  effort  was  made 
on  his  behalf  to  prove  what  he  had  done  with  it.  *  *  *  Since,  therefore,  the 
money  was  not  traced  into  a  particular  fund  or  deposit,  or  earmarked  in  any 
other  way,  the  inevitable  inference  is  that  the  check  of  May  35  was  drawn 
against  the  general  funds  of  the  bankrupt,  and  was  intended  to  prefer." 

§  1286|.  Return  of  Bailed  Property,  Not  Preference. — The  return 
of  bailed  property  to  the  bailor  of  course  is  not  a  preference — the  bailee's 
estate  has  not  been  depleted. ^^ 

§  1287.    Discounting  of  Bankrupt's  Note,  Not  Preference. — And 

the  discounting  of  the  bankrupt's  note  by  a  third  party  does  not  constitute  a 
preference,  even  though  the  discount  money  is  applied  upon  the  bankrupt's 
debt ;  the  depletion  of  the  bankrupt  estate,  and  consequently  the  preference, 
not  occurring  until  the  bankrupt  pays  the  note.^^ 

§  1288.  Payments  by  Sureties  and  Endorsers  of  Bankrupt,  Not 
Preferences. — Payments  by  sureties  and  endorsers  of  the  bankrupt,  of 
course,  do  not  constitute  preferences  and  need  not  be  surrendered  by  the 
creditor.^* 

Mason  v.  Herkimer  Co.  Bank,  33  A.  B.  R.  733,  173  Fed.  539  (C.  C.  A.  N. 
Y.) :  "The  one  thing  absolutely  essential  to  a  preference  is  that  the  bank- 
rupt  transfer    some    portion    of   his   property   to   the    creditor.      If    the    creditor 

51.  Dressel  v.  North  State  Lumber  53.  National  Bank  of  Newport  v.  Na- 
Co.,  9  A.  B.  R.  541,  107  Fed.  335  (D.  C.  tional  Herkimer  Co.  Bank,  38  A. 
N.   Car.).                                                                  B.    R.    318,    335,    U.    S.    178,    quoted    at 

52.  Compare,  cases  cited  under  §  §  1300.  Inferentially,  see  In  re  Lyon, 
1338;  also,  see  Walther  v.  Williams  10  A.  B.  R.  35,  131  Fed.  123  (C.  C. 
Mercantile  Co.,  33  A.  B.  R.  338,  169  A.  N.  Y.);  compare  In  re  Meyer,  8 
Fed.  370  (C.  C.  A.  Mich.),  wherein  A.  B.  R.  598  (D.  C.  Tex.);  compare  In 
the  bailment  of  an  entire  business  was  re  Waterbury  Furn.  Co.,  8  A.  B.  R.  79, 
upheld  and  the  bailor's  repossessing  114  Fed.  335  (D.  C.  Conn.) ;  contra, 
himself  of  it  held  not  to  be  a  prefer-  In  re  Weissner,  8  A.  B.  R.  177  (D.  C. 
ence,  the  bailment  being  on  the  terms  N.  Y.). 

that  the  bailees  should  keep  the  stock  54.  Swarts  v.  Fourth  Nat'l  Bk.,  8  A. 

replenished  and  pay  the  bailor's   com-  B.  R.  673,  117  Fed.  1   (C.  C.  A.  Mo.); 

missions    on    gross    sales,    the    bailors  Doyle     v.      Milw.      Nat.     Bk.     (In    re 

on    their    part    to    pay    any    excess    of  Harpke),    8    A.    B.    R.    535    (C.    C.    A. 

value  over  original  value  on  reposses-  Wis.), 
sion. 
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receive   none   of   the   bankrupt's   property,   there   is   no  preference.     And  that   is 
the    primary    difficulty   with   the    complainant's    case.     The    defendant    bank   re- 
ceived  no   property. or   money   of   the    Newport   Company.     The    Sheard    Com- 
pany as  indorser   of  the  note   took  up  and  paid  its   own   funds   therefor — funds 
in  which  the  Newport  Company  had  no  interest  whatever.     It  is  true  that  the 
Sheard   Company  at  the   time   it   paid   the   note   was   indebted   to  the   Newport 
Company    [the   bankrupt],   but   that   in    no    sense    made    its    funds   the   property 
of    the    latter.      An    unsecured    creditor    has    no    interest    in    his    debtor's    prop- 
erty  until   he   has   sequestered   it.     The   money,   which   the    defendant   received 
belonged    to    the    Sheard    Company    [the    indorser],    and    not    to    the    bankrupt.. 
It    follows,    then,   that    there    was    no    preference    unless    that    which    was    actu- 
ally  done   can   be   treated   as   the   equivalent   for   something   else.     And   that   is 
the    theory    of    the    District    Court.      It    is    pointed    out    that,    if    the    Newport 
Company    [the   bankrupt]    had    collected    its    claim    from    the    Sheard    Company 
[the   indorser],   and   had   itself  paid   the   note,   there   would   have   been   a  trans- 
fer  from  the   Newport   Company    [the   bankrupt]    to   the  bank.     And   it   is   said 
that  it  was  merely  a  short  cut  for  the  Sheard   Company  to  pay   the  note  and 
charge    the    amount    paid    upon    its    account    against    the    Newport    Company — 
that   the   effect   of  the  two  transactions  was   the   same.     There   would  be   much 
force  in  this  argument  if  the  Sheard  Company  stood  in  the  transaction  merely 
as   a   debtor   of  the    Newport   Company.      It   may   well   be   that   when   a   debtor 
with  the  approval  of  his  creditor  takes  up  the  latter's  note  at  a  bank,  and  off- 
sets the  amount  paid  upon   his  debt,   the  payment  to  the   bank  will  be  treated 
as    having   been   made   by    the    creditor;    the    debtor   being   really   his    agent    in 
the   transaction.      But  that   was   not   the   situation   here.     The   Sheard   Company 
was   the   indorser   of   the   note,   and   had  pledged   its   own   property   as    security 
therefor.     In  taking  up  the  note  and  collateral  it  acted  in  its  own  behalf,  and 
in   no   sense   as   the   agent   of   the    Newport   Company.     The   note   was   not   dis- 
charged.    The  Sheard  Company  as  against  the  Newport   Company  became   the 
holder  instead  of  the  bank.     Upon  no  permissible  theory  in  law  or  equity  can 
it  be  said  that  the  note  was  paid  by  the  Newport  Company.     But  it  is  further 
urged   that   the   effect   of  the'  transaction   was   to   appropriate   certain    assets   of 
the    Newport    Company,   to   wit,    its    demand    against   the    Sheard    Company,    to 
the  payment  of  this  note  to  the  exclusion  of  other  creditors.     *     *     *     But   it 
cannot  be  conceded  that  the  result  claimed  would  follow.     If  the  Sheard  Com- 
pany, knowing  the  Newport  Company  to  be  insolvent,   acquired  the   note   with 
a  view   to  using   it  as   a   set-off  or   counterclaim   against   its   debt,   it   could   not 
legally  do  so.     *     *     *     [Section  68.]     And,  if  the   Sheard   Company  could   not 
offset  the  note  against  the  account     *     *     *     there  was   no  transfer  or  appro- 
priation of  such  account,  and  much  less  a  preference.     The  debt  could  still  be 
collected  by  the  trustee  of  the  bankrupt.'' 

The  creditor  may  prove  his  claim  in"  full,  and  if  his  dividends  together 
with  the  payments  received  from  sureties  or  endorsers  exceed  the  total 
amount  due,  he  holds  the  excess  for  the  benefit  of  the  surety  or  endorser.''^ 

§  12881.  Payment  by  Third  Party  Not  Preference.— Of  course,  the 
payment  of  the  bankrupt's  debt  by  a  third  party,  where  no  property  of  the 
bankrupt  was  transferred  to  such  party,  is  not  a  preference :  the  third  party 
simply  becomes  a  creditor  in  place  of  the  original  creditor. 

55.  Swarts  v.  Fourth  Nat'l  Bk.,  8  A.     B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.). 
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In  re  Kerlin,  31  A.  B.  R.  12,  309  Fed.  42  (C.  C.  A.  Ohio,  reversing  30  A.  B. 
R.  816):  "The  case  then,  in  its  last  analysis,  amounts  only  to  a  substitution 
of  creditors  of  the  alleged  bankrupt,  and  with  the  result  that  the  indebted- 
ness invo,lved  in  the  transaction  was  greatly  reduced.  *  *  *  It  is  helpful 
to  bear  in  mind  that  the  transaction  did  not  deplete  Kerlin's  estate  (Conti- 
nental) Trust  Co.  V.  Title  Co.,  229  U.  S.  435,  30  A.  B.  R.  624;  on  the  contrary, 
as  already  stated,  the  settlement  reduced  the  indebtedness,  and  to  that  extent 
in  effect  increased  the  assets." 

§  1289.   Payment,  by  Maker,  of  Note  Discounted  by  Bankrupt. — 

Where  a  third  person's  note  not  belonging  to  the  bankrupt  is  nevertheless 
discounted  at  the  bank  and  placed  in  the  bankrupt's  account,  the  maker's 
payment  of  it  when  due  does  not  constitute  a  preference;  the  bankrupt's 
estate  is  not  depleted. ^^ 

But  if  the  insolvent  fund  is  depleted  by  the  payment  or  other  transfer,  it 
is  a  preference ;  as  would  be  the  case  where  a  customer's  paper  is  discounted; 
and  this  is  so,  although  third  parties  bound  as  sureties  for  the  same  debt 
would  have  paid  the  debt  anyway.^'^ 

§  1290.  Depletion  of  Partnership  Assets  Where  Partnership  Not 
in  Bankruptcy  but  Assets  Being  Administered  in  Bankruptcy  of 
Member. — Where  partnership  property  is  being  administered  in  the  indi- 
vidual bankruptcy  proceedings  of  one  of  the  partners,  a  mortgage  given  by 
the  partnership  upon  partnership  property  that  would  have  operated  as  a 
preference  as  to  partnership  creditors  had  the  partnership  been  in  bank- 
ruptcy, will  not  be  affected  by  the  individual  bankruptcy  of  the  partner — 
the  individual  estate,  which  is  the  only  bankrupt  estate  involved,  has  not 
been  depleted.^^ 

§  1291.  Conversely,  Depletion  of  Individual  Estate  Not  Prefer- 
ence in  Partnership  Bankruptcy. — Liens  upon  the  individual  property 
of  a  member  of  a  bankrupt  partnership  that  would  have  been  voidable  had 
he  been  individually  in  bankruptcy,  are  not  voidable  where  merely  the  part- 
nership is  in  bankruptcy.s^ 

56.  Dressel  v.  North  State  Lumber  partner.  Compare,  Miller  v.  Acid  & 
Co.,  9  A.  B.  R.  541,  107  Fed.  235  (D.  Fertilizer  Co.,  21  A.  B.  R.  416,  311  U. 
C.  N.   Car.).  S.   496.      Compare   post,   §   2265.     Also, 

57.  Swarts  v.  Fourth  Nat'I  Bk.,  8  A.  compare,  same  proposition  under 
B.  R.  673,  117  Fed.  1   (C.  C.  A.  Mo.).  "Second    Element    of     a     Preference," 

58.  McNair  v.   Mclntyre,   7  A.   B.  R.  post,   §   1313^. 

638,  113  Fed.  113   (C.  C.  A.  N.  C),  re-  59.     Compare    post,    §§    3365,    23685^. 

versing  In  re  Sanderlin,  6  A.  B.  R.  384.  Impliedly,      In      re       Lehigh      Lumber 

But  compare,  In  re  Keller,  6  A.  B.  R.  Co.,  4  A.   B.  R.  221,   101   Fed.  216   (D. 

334,  109  Fed.  118   (D.  C.   Iowa),  which  C.  Pa.).     Obiter,   Mayes  v.   Palmer,  31 

was  also  a  case  where  a  partner  on  dis-  A.    B.   R.   225,   308   Fed.    97    (C.    C.   A. 

solution    of   partnership    assumed    firm  Mo.).     But,   for   instance   of   depletion 

debts  and  afterwards  went  into  bank-  of    individual    estate    where    both    firm 

ruptcy:    a    payment    by    the    firm    that  and     individuals     in     bankruptcy,     see 

would  have  been  a  preference  had  the  Brewster    v.    Goff    Lumber    Co.,    21    A. 

firm   been   in   bankruptcy   was   held   to  B.  R.  106,  164  Fed.   124   (D.   C.  Pa.), 
be    a    preference    as    to    the    bankrupt 
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A  transfer  by  one  member  of  a  partnership  of  his  individual  property, 
within  four  months  of  the  bankruptcy  of  the  partnership,  is  not  a  preference 
in  the  partnership  bankruptcy.^** 

Nevertheless,  the  property  of  the  partner  is  sub  modo  a  fund  for  firm 
creditors ;  and  a  transfer  of  it  to  a  firm  creditor  may  operate  as  an  individ- 
ual preference,  for  a  firm  creditor  may  prove  against  the  individual  estate.*^ 

Mills^z-.  Fisher  &  Co.,  20  A.  B.  R.  237,  159  Fed.  897  (C.  C.  A.  Tenn.) :  "There 
remains  the  question  as  to  whether  John  H.  Fisher  can  be  individually  ad- 
judicated a  bankrupt  upon  the  averments  of  this  petition.  If  we  construe 
the  averments  to  be  that  Fisher  has  applied  his  individual  property  to  the 
payment  of  a  joint  debt,  and  we  think  we  must,  intending  to  prefer  that 
debt  over  other  firm  debts,  we  are  confronted  with  the  question  as  to  whether 
that  is  not  a  preference  for  which  he  may  be  adjudicated  a  bankrupt?  He 
was  individually  liable  for  every  partnership  debt,  as  well  as  liable  for  his 
individual  debts.  In  equity,  and  in  bankruptcy,  his  individual  creditors  are 
entitled  to  be  paid  out  of  his  individual  property  before  his  partnership  cred- 
itors. Manifestly,  if  the  claim,  of  the  Watts  Mills  is  an  individual  debt 
against  J.  H.  Fisher,  there  would  be  no  doubt  but  that  such  a  preference 
of  one  creditor  over  another  of  the  same  class  would  be  an  act  justifying  an 
adjudication  in  bankruptcy.  That  is  too  plain  to  need  discussion.  But  that 
is  not  the  case.  The  claim  of  the  Watts  Mills  is  against  the  firm  and  the 
preference  was  not  given  out  of  the  firm  property,  but  out  of  the  separate 
property  of  J.  H.  Fisher.  The  utmost  right  of  such  a  joint  creditor  against 
the  individual  assets  of  John  H.  Fisher  was  to  share  in  them  equajly  with 
other  joint  creditors  after  individual  debts  had  been  paid.  If,  therefore,  the 
debt  preferred  was  an  individual  debt,  it  was  not  a  preference  of  which  a 
partnership  creditor  can  complain,  for  the  debt  paid  was  entitled  to  a  prefer- 
ence over  every  partnership  debt,  including,  of  course,  the  petitioner's  claim. 
A  preference  under  §  60a  of  the  Bankrupt  Act  is  only  such  when  it  will  enable 
any  one  of  his  creditors  'to-  obtain  a  greater  percentage  of  his  debt  than  any 
other  of  such  creditors  of  the  same  class.'  This  is  the  principle  upon  which 
the  payment  of  labor  claims  is  not  a  preference;  provided  only  that  the  gen- 
eral assets  are_  enough  to  pay  all  other  labor  claims  as  great  a  percentage. 
*  *  *  While  the  averments  of  the  petition  in  respect  to  the  character  of  the 
debt  preferred  are  not  as  clear  as  they  should  be,  we  nevertheless  regard  the 
petition  as  resting  the  claim  to  an  adjudication  against  J.  H.  Fisher  upon 
the  fact  that  he  has  transferred  practically  and  substantially  his  entire  sepa- 
rate estate,  being  insolvent  at  the  time,  in  payment  of  a  debt  of  the  firm  of 
J.  H.  Fisher  and  Company,  intending  to  prefer  that  debt  over  other  debts  of 
the  same  class.  It  is  no  answer  to  say  that  partnership,  creditors  are  bene- 
fited and  not  injured  by  such  an  application  of  the  individual  property  of  one 
of  the  members.  If  the  fact  be  as  averred,  that  there  were  no  joint  or  firm 
assets  applicable  to  joint  debts,  and  that  neither  of  the  partners  had  any 
separate  property,  other  than  that  transferred  to  one  of  the  joint  creditors,  it 
would  seem  that  the  one  joint  creditor  had  been  very  substantially  preferred 
over  every  other  creditor  of  the  same  class.  That  the  members  of  the  firm 
were   each  liable   in   solido   for  the  joint   debts   is  not   disputable.     Undoubtedly 

60.  Compare  same  proposition  under  Miller  v.  Acid   &  Fertilizer  Co.,  21  A. 

"Second    Element     of    a    Preference,"  B.  R.  416,  211  U.  S.  496. 

post,    §   131214;    obiter.    Mills   v.    Fisher  61.      See      post,      §§    2268^,      138754, 

&  Co.,  20  A.  B.  R.  237  (C.  C.  A.  Tenn.);  2268^,  ante,  §§  171,  217. 
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the  individual  creditors  of  John  H.  Fisher  would  be  preferred  over  the  joint 
creditors  out  of  his  individual  estate.  But  if  there  were  none,  then  the  whole 
of  that  separate  property  would  have  been  subject  to  the  demands  of  the 
joint  creditors.  If  there  were  such  separate  creditors,  then  the  right  of  the 
joint  creditors  to  the  surplus,  after  paying  the  other  class  of  debts,  is  not 
deniable.  That  this  preference  of  the  individual  creditor  exists  independently 
of  the  existence  of  partnership  assets  under  the  Bankrupt  Act  of  1898,  may 
be  conceded  upon  the  reasoning  and  authority  of  In  re  Wilcox,  3  Am.  B.  R. 
117,  94  Fed.  84;  In  re  James,  13  Am.  B.  R.  341,  133  Fed.  912;  and  Euclid  Nat. 
Bank  v.  Union  Trust  and  Deposit  Co.,  17  Am.  B.  R.  834,  149  Fed.  975.  Never- 
theless, the  right  of  a  partnership  creditor  to  share  in  the  separate  estate  of 
the  members  of  the  co-partnership,  gives  him  such  an  interest  in  the  separate 
property  of  its  members  as  to  entitle  him  to  prove  his  claim  against  the 
separate  estate  and  to  make  such  a  claim  the  basis  for  an  adjudication  of 
bankruptcy  against  a  member  of  a  firm  who  has  given  a  preference  out  of 
his  estate.  This  was  well  settled  under  former  acts  and  in  this  respect  the 
present  law  has  not  changed  the  rule.  In  re  Melick,  Fed.  Cas.  No.  9,399;  In  re 
Jewett,  Fed.  Cas.  No.  7,306;  In  re  Remond,  Fed.  Cas.  No.  11,632;  In  re  Loyd, 
Fed.  Cas.  No.  8,429;  In  re  McLean,  Fed.  Cas.  No.  8,879;  Hartman  v.  Peters,  17 
Am.  B.  R.  61,  146  Fed.  82.  Upon  the  facts  stated  in  this  petition  it  is  obvious 
that  when  one  member  of  a  firm  which  is  insolvent  and  without  assets,  ap- 
plies his  whole  separate  estate  in  satisfaction  of  one  joint  liability,  that  cred- 
itor will  receive  a  greater  percentage  of  his  debt  than  other  creditors  of  the 
same  class.     This,  at  last,  is. the  supreme  test  of  a  preference." 

§  1292.  Whether  Liens  upon  or  Other  Transfers  of  Exempt  Prop- 
erty, Preferences. — It  has  been  held  that  liens  upon  or  other  transfers 
of  exempt  property  do  not  constitute  preferences,  since  they  do  not  dimm- 
ish the  creditors'  assets,  title  to  exempt  property  not  passing  to  the  trus- 
tee.82 

But  it  has  been  held  that,  at  any  rate,  where  the  property  out  of  which  the 
exemption  is  to  come  exceeds  in  value  the  exemption  allowance,  it  may  be 
administered  in  the  bankruptcy  court  so  that  the  excess  may  be  available 
as  an  asset ;  and,  therefore,  that  a  transfer  of  partially  exempt  property  may 
constitute  a  preference  to  the  extent  that  its  actual  value  exceeds  the  ex- 
emption.^^ 

62.  See,  analogously  as  to  liens  by  not  recoverable  by  creditors.  A  bet- 
legal  proceedings  on  exempt  property,  ter  basis  should  be  found  than  such 
§   1100,   et  seq.  argument,    it    would    seem.      Compare, 

Compare,  obiter.  In  re  Tollett,  5  A.  also.  In  re  Leech,  22  A.  B.  R.  599,  171 
B.  R.  404,  106  Fed.  866  (C.  C.  A.  Fed.  622  (C.  C.  A.  Ky.).  Also,  com- 
Tenn.),  wherein  the  court  held  that  on  pare,  §  1033^,  note,  and  §  1095. 
recovery  of  property  fraudulently  or  That  creditors  may  not  complain  of 
preferentially  conveyed  the  debtor  transfers  of  exempt  property  as  fraud- 
might  have  his  exemptions  therefrom,  ulent,  see  ante,  §  1224"^. 
giving  as  one  reason  that  since  it  was  Compare  obiter.  In  re  Wishnefsky, 
exempt  it  could  not  have  depleted  the  34  A.  B.  R.  798,  181  Fed.  896  (D.  C. 
estate  anyway.  Such  argument,  how-  N.  J.);  Huntington  v.  Baskerville,  27 
ever,  proceeds  in  a  circle,  for  if  the  A.  B.  R.  219,  192  Fed.  813  (C.  C.  A. 
transfer    did   not   deplete   creditors   as-  S.  D.). 

sets,    then    it    was    not    fraudulent    nor  63.    First   Nat.    Bank  v.    Lanz,    29   A. 

preferential,    hence    the    property    was  B.  R.  247,  202  Fed.  117  (C.  C.  A.  La.). 
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In  re  Bailey,  24  A.  B.  R.  201,  176  Fed.  990  (D.  C.  Utah):  "A  mortgage  con- 
stituting an  unlawful  preference,  where  it  includes  both  exempt  and  non- 
exempt  property,  is  only  voidable  by  the  trustee  as  to  the  non-exempt  prop- 
erty, a.nd  remains  a  valid  mortgage  as  to  the  exempt  property." 

Compare,  obiter.  Mills  v.  Fisher  &  Co.,  SO  A.  B.  R.  239f,  159  Fed.  897  (C.  C.  A. 
Tenn.):  "So  the  transfer  of  a  homestead  exemption  is  not  a  preference,  since 
it  is  not  subject  to  the  demands  of  creditors." 

Vitzthum  V.  Large,  20  A.  B.  R.  666,  162  Fed.  685  (D.  C.  Iowa):  "If  a  part 
of  the  property  transferred  by  the  bankrupt  to  the  bank  was  exempt,  or  the 
proceeds  of  exempt  property,  under  the  Iowa  statute,  the  creditors  generally 
would  have  no  right  thereto,  nor  the  trustee,  to  recover  the  same  for  their 
benefit." 

Contra,  In  re  Soper,  32  A.  B.  R.  868,  173  Fed.  116  (D.  C.  Neb.):  "The  ef- 
fect of  the  surrender  of  the  preference  [chattel  mortgage  on  exempt  and  non- 
exempt  property,  which  creditor  claimed  to  be  still  good  on  the  exempt  prop- 
erty] was  to  restore  the  property  of  the  bankrupt  to  his  estate  as  if  no  mort- 
gage had  ever  been  made  upon  the  property.  The  bankrupt  has  not  lost  his 
right  to  claim  his  exemptions  unless  it  is  because  of  the  mortgage  given  by 
him.  The  trustee  did  not  obtain  the  property  under  the  mortgage,  but  in  hos- 
tility to  it.  It  came  into  his  hands  unburdened  by  the  mortgage,  and  as  if  the 
mortgage  had  never  been  given.  Therefore  neither  the  trustee  nor  the  bank- 
rupt are  estopped  by  the  terms  of  the  mortgag-e.  From  the  time  the  trustee  took 
the  property  until  such  time  as  the  bankrupt  should  assert  his  claim  of  ex- 
emptions, the  trustee  had  the  title  to  all  the  property,  and  the  mortgage  was  no 
lien  upon  any  portion  of  it.  Upon  the  assertion  of  the  right  of  the  bankrupt 
to  his  exemptions,  the  mortgage  was  not  revived  upon  the  articles  selected  as 
exempt." 

So,  it  has  been  held  that  the  payment  of  an  encumbrance  on  exempt  prop- 
erty within  the  four  months  period  is  not  a  voidable  preference.^* 

It  is  to  be  observed,  at  any  rate,  that  if  the  questions  of  'the  exempt- 
ability  of  the  property  transferred  and,  consequently,  of  the  preferential 
character  of  the  transfer,  are  to  be  determined  as  of  the  date  of  each  trans- 
fer, then  the  rule  of  the  cases  cited  would  afford  a  convenient  means,  by 
making  successive  transfers  of  exempt  property,  of  actually  perpetrating 
preferences  with  impunity.  If  each  transfer  be  only  small  enough  to  come 
within  the  exemption  right  at  the  particular  time,  the  entire  estate  might,  by 
successive  transfers,  be  distributed  among  a  few  favored  creditors. 

§  1293.  Transfers  of  or  Liens  on  Property  That  Might  Have  Been 
Claimed  Exempt  but  Not  Claimed. — Transfers  of,  or  liens  upon  property 
that  might  have  been  claimed  as  exempt  but  is  not  so  claimed,  are  none 
the  less  on  that  account  preferences. ^^ 

§  1294.  Property  Transferred  to  Be  Such  as  Otherwise  Would 
Have  Belonged  to  Estate. — The  property  transferred  must  have  been 
such  as  otherwise  would  have  belonged  to  the  bankrupt's  estate,  else  there 

64.    Southern    Irr.    Co.    v.    Wharton  65.  Obiter,  In  re  SchuUer,  6  A.  B.  R. 

Nat.  Bank,  28  A.  B.  R.  941   (Civ.  App.       278,   108   Fed.   591    (D.   C.   Wis.). 
Tex.). 
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can  be  no  depletion  of  the  trust  fund.'^*'  Thus,  although  preferences  may  be 
given  after  the  filing  of  the  petition  and  before  adjudication  (§  60a),  yet 
they  may  only  be  accomplished  as  to  property,  or  its  {  roceeds,  that  was  in 
existence  at  the  time  of  the  filing  of  the  petition  and  that  might  then  have 
been  transferred  by  some  means  or  levied  on  and  sold  under  judicial  process. 

§  1294:|.  Release  of  Dower  in  Preferential  Mortgage. — However,  a 
release  of  dower  by  the  bankrupt's  wife  in  a  mortgage  to  secure  her  hus- 
band's debt  does  not  remain  available  to  the  mortgagee  upon  the  setting 
aside  of  the  mortgage  as  a  preference,  but  this  is  so  because  a  release  of 
dower  is  only  an  incident  to  a  conveyance  of  the  estate  by  the  owner,  the 
release  falling  with  the  fall  of  the  conveyance."'^ 

§  1294|-.  Property  in  Foreign  Countries. — Doubtless,  transfers  of 
property  in  foreign  countries  could  be  preferences,  though,  if  real  estate,  the 
only  way  to  reach  the  case  would  probably  be  by  such  process  as  could  op- 
erate on  defendants  or  claimants  found  in  this  country,  since  the  title  could 
not  pass  by  operation  of  law  under  §  70  (a).^^ 

§  1295.  Mere  Exchanges  of  Property,  Changes  in  Form  and  Trans- 
fers Ba-sed  on  Present  Consideration,  Not  Preferences. — "A  fair  ex- 
change is  no  robbery."  Mere  exchanges  of  property  and  changes  in  its  form, 
as,  likewise,  transfers  of  it,  for  which  are  received  at  the  same  time  assets 
of  equal  value,  do  not  deplete  the  estate  nor  constitute  a  basis  of  prefer- 
ence.'^® 

City  Nat'I  Bk.  of  Greenville  v.  Bruce  (Bank  v.  Bruce),  6  A.  B.  R.  311,  109  Fed. 
69  (C.  C.  A.  S.  Car.):  "This  paragraph  (§  60  (a))  refers  to  existing  debts  as 
distinguished  from  a  security  or  lien  given  upon  the  bankrupt  estate  to  raise 
ready  money  whereby  the  value  of  the  estate  is  increased  to  the  extent  of  the 
amount  raised." 

66.  In  re  Leech,  33  A.  B.  R.  599,  171  67.    In    re    Lingafelter,    24    A.    B.    R. 

Fed.    632    (C.    C.    A.    Ky.),    quoted    at  656,   181   Fed.   34    (C.   C.   A.   Ohio). 

§   1377;    National   Bank  of   Newport  v.  68.     Compare,    §    1450^;     also     see, 

National    Herkimer    Co.    Bank,    38    A.  analogously,   In   re   PoUman,   19   A.   B. 

B.  R.  318,  235  U.  S.  178;   In  re  Kerlin,  R.    474,    156    Fed.    231    (D.    C.    N.    Y.), 

31  A.   B.   R.   12,  209   Fed.  43   (C.   C.  A.  quoted  at  §   1450^. 

Ohio,  reversing  30  A.  B.  R.  816),  69.  In  re  Cutting,  16  A.  B.  R.  753, 
quoted  at  §  13881/4;  In  re  Martin  148  Fed.  388  (D.  C.  N.  Y.) ;  Cook  v. 
(Goodwin  V.  Headley),  29  A.  B.  R.  Tullis,  85  U.  S.  332;  In  re  Reese-Ham- 
633,  200  Fed.  940  (C.  C.  A.  N.  J.).  mond,  etc.,  Co.,  35  A.  B.  R.  333,  181 
Instance  held  not  to  be  such  prop-  Fed.  641  (C.  C.  A.  Pa.);  In  re  Crafts- 
erty — insurance  policy  payable  to  es-  Riordan  Shoe  Co.,  36  A.  B.  R.  449,  185 
tate  where  the  bankrupt  had  previously  Fed.  931  (D.  C.  Mass.) ;  In  re  Jackson, 
borrowed  from  the  company  up  to  the  etc.,  Co.,  36  A.  B.  R.  915,  189  Fed.  636 
extent  of  the  cash  surrender  value.  (D.  Co.  Mo.);  [1867]  Stewart  v.  Hop- 
Burlingham  v.  Crouse,  24  A.  B.  R.  633,  kins,  30  Ohio  St.  531,  quoted  at  §  1325. 
181  Fed.  479  (C.  C.  A.  N.  Y.,  affirmed  In  re  Nicholas,  10  A.  B.  R.  291  (D.  C. 
in  338  U.  S.  459,  30  A.  B.  R.  6),  dis-  N.  Y.),  in  which  case  an  exchange- 
cussed  at  §§  1003,  1006,  1013.  under  the  terms  of  the  bankrupt's  con- 
Compare,  analogous  proposition"  that  tract — of  old  goods  for  new  goods 
creditors  may  not  complain  of  the  (eight  old  ones  for  seven  new  ones) 
transfer  of  exempt  property  as  fraudu-  was  held  not  a  preference.  See  post, 
lent,   ante,   §   1334^.  "Third  Element  of  Preference,"  §  1320. 
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In  re  Manning,  10  A.  B.  R.  503,  133  Fed.  180  (D.  C.  S.  C.) :  "There  is  nothing 
in  the  Bankrupt  Law  which  forbids  an  exchange  of  securities,  and  if  a  person, 
even  while  insolvent,  makes  such  exchange  as  will  not  diminish  the  value  of 
his  estate,  it  is  unimpeachable." 

In  re  Shepherd,  6  A.  B.  R.  725  (D.  C.  Ills.) :  "The  mere  exchange  of  securities 
within  four  months  is  not  a  preference  within  the  meaning  of  the  Bankrupt  Law; 
the   reason   being  that   the   exchange   takes   nothing  from   the   other   creditors." 

In  re  Clifford,  14  A.  B.  R.  283,  136  Fed.  475  (D.  C.  Iowa):  "And  for  such 
part  of  the  mortgage  the  bankrupt  then  received  a  present  consideration,  and 
his  estate  was  not  diminished  nor  the  rights  of  any  of  his  then  existing  creditors 
impaired  in  the  least." 

[1867]  Sawyer  v.  Turpin,  91  U.  S.  114:  "The  mortgage  covered  the  same  prop- 
erty. It  embraced  nothing  more.  It  withdrew  nothing  from  the  control  of  the 
bankrupt,  or  from  the  reach  of  the  bankrupt's  creditors,  that  had  not  been 
withdrawn  by  the  bill  of  sale.  Giving  the  mortgage  in  lieu  of  the  bill  of  sale, 
as  was  done,  was  therefore  a  mere  exchange  in  the  form  of  the  security.  In  no 
sense  can  it  be  regarded  as  a  new  preference.  The  preference,  if  any,  was  ob- 
tained on  the  15th  of  May,  when  the  bill  of  sale  was  given,  more  than  four 
months  before  the  petition  in  bankruptcy  was  filed.  It  is  too  well  settled  to  re- 
quire discussion  that  an  exchange  of  securities  within  the  four  months  is  not 
a  fraudulent  preference  within  the  meaning  of  the  bankrupt  law,  even  when 
the  creditor  and  the  debtor  know  that  the  latter  is  insolvent,  if  the  security  given 
up  is  a  valid  one  when  the  exchange  is  made,  and  if  it  be  undoubtedly  of  equal 
value  with  the  security  substituted  for  it." 

McDonald  v.  Clearwater  R.  Co.,  21  A.  B.  R.  182,  164  Fed.  1007  (U.  S.  C.  C. 
Idaho) :  "Property  transferred  by  a  borrower  at  the  time  of  receiving  a  loan 
and  for  the  purpose  of  making  the  lender  safe,  is  security;  its  validity,  if  unac- 
companied by  positive  fraud,  is  recognized  and  enforced  in  bankruptcy.  Trans- 
fers which  do  not  diminish  the  estate  of  the  bankrupt,  but  which  constitute 
only  a  fair  exchange  of  property,  are  not  preferences." 

§  1296.  Net  Result  after  Becoming  Insolvent  and  within  Four 
Months,  the  Test. — If  the  net  result  of  the  transactions  between  the  debtor 
and  creditor  during  the  period  of  insolvency  and  within  the  four  months 
of  the  bankruptcy  has  been  to  increase  rather  than  to  diminish  the  trust 
fund  of  the  creditors,  such  creditor  has  not  received  a  greater  percentage  of 
his  claim  out  of  the  insolvent  estate  than  some  other  creditor  of  the  same 
class,  and  there  is  therefore  no  preference.''" 

Jaquith  v.  Alden,  9  A.  B.  R.  776,  189  U.  S.  78:  "In  the  present  case  all  the 
rubber  was  sold  and  delivered  after  the  bankrupt's  property  had  actually  be- 
come insufficient  to  pay  their  debts,  and  their  estate  was  increased  in  value 
thereby  to  an  amount  in  excess  of  the  payments  made.  The  account  was  a  run- 
ning account,  and  the  effect  of  the  payments  was  to  keep  it  alive  by  the  extension 
of  new  credits,  with  the  net  result  of  a  gain  to  the  estate  of  $546.89,  and  a  loss 

70.   In   re   King   Co.,   7   A.   B.   R.   619  Co.,   7   A.    B.   R.   718,   114   Fed.   85    (C. 

(D.    C.   Mass.,   citing  Jourdan-Dickson  C.  A.  Ark.).     Impliedly,  Wild  &  Co.  v. 

V    Wyman,   7   A.    B.    R.    186,   111   Fed.  Provident  Life   &  Trust  Co.,  32  A.   B. 

726,  C.  C.  A.  Mass.);  Morey  Mercantile  R.  109,  214  U.  S.  293,  quoted  at  §  1419. 

Co.  V.  Schiffer,  7  A.  B.  R.  670,  114  Fed.  See  further,  as  to  this  rule,  post,  sub- 

447    (C.   C.  A.   Colo.);   In   re   Sagor   &  .iect  of  "Offsets  of  New  Credits  against 

Bro.,  9  A.  B.  R.  361,  121  Fed.  658   (C.  Preferences,"  §  1419;  also  see  "Eighth 

C.   A.   N.   Y.) ;   Kimball  v.   Rosenbaum  Element  of  a  Preference,"  post,  §'  1386. 
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to  the  seller  of  that  amount,  less  such  dividends  as  the  estate  might  pay.  In 
these  circumstances  the  payments  were  no  more  preferences  than  if  the  pur- 
chases had  been  for  cash,  and,  as  parts  of  one  continuous  bona  fide  transaction. 
The  law  does  not  demand  the  segregation  of  the  purchases  into  independent 
items  so  as  to  create  distinct  pre-existing  debts,  thereby  putting  the  seller  in  the 
same  class  as  creditors  already  so  situated,  and  impressing  payments  with  the 
character  of  the  acquisition  of  a  greater  percentage  of  a  total  indebtedness  thus 
made  up." 

Gans  V.  Ellison,  8  A.  B.  R.  153,  114  Fed.  734  (C.  C.  A.  Pa.):  "Upon  the 
true  interpretation  of  paragraph  'a'  of  §  60,  the  preference  in  such  case  as  this 
is  the  net  gain  to  the  creditor  upon  the  transactions  between  him  and  the  debtor. 
The  net  balance  in  favor  of  the  creditor  is  the  real  preference  under  the  law. 
For  only  to  the  extent  of  such  net  gain  does  the  creditor  'obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditors  of  the  same  class.'  And  so,  on  the 
other  hand,  only  to  the  amount  of  the  net  gain  to  the  creditor  is  the  estate  of 
the  debtor  impaired.  If,  then,  a  creditor  innocently"  preferred  has  given  return 
credits  afterwards  he  has  surrendered  his  preference  to  the  extent  of  such 
return  credits.  To  effectuate  justice,  both  sides  of  the  account  are  to  be  con- 
sidered in  the  case  of  a  creditor  who  innocently  has  received  preferences,  and 
afterwards  in  good  faith  has  given  the  debtor  further  credit,  without  security, 
for  property  which  has  become  a  part  of  the  debtor's  estate.  Otherwise  it  is 
plain  that  such  innocently  preferred  creditor  would  be  compelled  to  surrender 
his  preference  a  second  time  before  he  could  prove  his  claim  against  the  bank- 
rupt's estate."  Although  this  case  was  decided  as  to  "innocent"  preferences, 
so-called,  before  the  Amendment  of  1903,  the  reasoning  is  still  applicabje. 

Peterson  v.  Nash,  7  A.  B.  R.  181,  113  Fed.  311  (C.  C.  A.  Minn.) :  "The  giving 
and  receiving,  under  such  circumstances,  may  properly  enough  be  regarded  as 
one  transaction,  resulting  not  in  a  preferential  payment  to  the  creditor,  but,  in 
reality,  in  the  creation  of  an  indebtedness  in  favor  of  the  creditor  for  the  differ- 
ence between  the  two." 

In  re  Geo.  M.  Hill  Co.,  13  A.  B.  R.  221,  130  Fed.  315  (C.  C.  A.  Ills.):  "We 
think  that  in  stating  the  accounts  between  the  parties,  within  the  rule  declared 
in  Jacquith  v.  Alden,  all  the  transactions  between  the  parties  must  be  included, 
and  that  we  are  not  limited  to  an  account  as  it  is  stated  or  was  kept  by  the 
bank,  because  we  are  to  inquire,  whether  the  net  result  of  the  transaction  was 
to  increase  or  decrease  the  estate  of  the  bankrupt.  If  the  account  was  stated 
including  that  amount,  there  remains  no  question  that  the  net  result  of  the  deal- 
ings was  to  decrease  the  bankrupt's  estate,  and  that  the  bank  is  therefore  charge- 
able with  the  amount  of  that  net  decrease  as  a  condition  of  proving  its  claim." 

§  1297.  Deposits  in  Bank  Subject  to  Check.— Deposits  in  bank,  sub- 
ject to  check  and  not  made  to  apply  in  payment  of  a  debt,  are  not  prefer- 
ences, though  subsequently  offset  by  the  bank  against  a  debt  owed  it  by  the 
depositor.  The  deposit  creates  a  corresponding  credit  against  which  checks 
may  be  drawn — the  estate  is  not  depleted  by  the  making  of  the  deposit, 
and  the  subsequent  offsetting  by  the  bank  does  not  constitute  later  a  "trans- 
fer" by  the  bankrupt.'' ^ 

71.  See  ante,  §  1180.     See  post,  this  Glass    Co.,   L't'd,    14   A.    B.   R.   35,   135 

subdivision,  "Fifth  Element  of  Prefer-  Fed.  77   (C.   C.  A.  N.  Y.,  affirming  11 

ence— Transfer,"  §  1341;  N.  Y.  County  A.  B.  R.  665);  In  re  Geo.  M.  Hill  Co., 

Nat.    Bk.   V.    Massey,    11    A.    B.    R.    43,  13  A.    B.   R.   321,   130   Fed.   315    (C.    C. 

192   U.    S.    138;    In    re    Philip    Semmer  A.     Ills.);     instance,     In     re     Medaris- 
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West  V.  Bk.  of  Lahoma,  16  A.  B.  R.  738,  16  Okla.  508:  "The  Bank  of  Lahoma, 
as  shown  by  the  averments  in  the  petition,  loaned  to  Streich  the  Fum  of  $1,800, 
and  Streich  executed  his  promissory  note  to  the  bank  for  said  amount.  The 
bank  gave  him  credit  on  deposit  account  for  the  proceeds  of  the  loan.  The 
bank  then  became  his  debtor  to  the  amount  of  the  deposit.  He  became  the 
debtor  to  the  bank  in  the  amount  of  the  note.  The  deposit  was  subject  to 
check,  and  the  transcript  of  account  from  the  bank's  books,  which  accompanies 
the  petition  as  an  exhibit,  shows  that  the  bank  paid  out  on  his  check  $500  of 
the  deposit  before  the  note  matured.  On  the  date  the  note  fell  due  Streich  had 
on  deposit  of  the  original  sum  borrowed  $1,300,  and  the  bank  applied  this  sum 
on  his  note,  and  gave  him  credit  for  payment  of  that  sum,  and  charged  the 
same  to  him  on  the  account.  The  deposit  in  the  first  instance  did  not  create 
a  preference  in  favor  of  the  bank,  for  the  reason  that  the  bank  became  his 
debtor  for  the  full  amount  of  the  deposit.  His  available  assets  were  not  dimin- 
ished by  the  deposit  in  the  bank,  and  his  other  creditors  of  the  same  class  were 
in  as  good  a  position  as  the'y  were  before.  These  mutual  transactions  brought 
about  the  exact  conditions  mentioned  in  §  68a,  a  case  of  mutual  debts  and  mutual 
credits  between  the  estate  of  the  bankrupt  and  the  creditor,  and  after  the  adju- 
dication the  bank  would  have  been  entitled  to  have  had  set  off  the  amount  of 
Streich's  deposit  against  the  amount  due  on  his  note  to  the  bank,  and  the  right 
to  have  the  balance  allowed  against  the  estate.'' 

But,  of  course,  if  it  was  agreed  that  the  subsequent  deposits  should  be 
applied  as  they  were  made  upon  pre-existing  overdrafts  or  other  debts, 
then  they  would  not  constitute  simply  "offsets"  but  would  amount  to  "pref- 
erences." '^2 

Compare,  to  this  general  effect,  In  re  Starkweather  &  Albert,  30  A.  B.  R.  743, 
206  Fed.  797  (D.  C.  Mo.) :  "While  as  held  in  the  Massey  case,  money  deposited 
with  the  bank  in  the  ordinary  course  of  business  creates  a  relation  of  debtor  and 
creditor,  and  while  in  that  case  it  is  held  that  money  so  deposited  may  be  ap- 
plied by  the  bank  as  a  set-off  against  any  indebtedness  by  the  bankrupt  to  it,  it  is 
distinctly  indicated  by  the  Massey  case  that  where  a  deposit  is  not  made  for 
general  purposes,  but  for  the  purpose  of  creating  a  fund  to  be  used  in  set-off,  the 
privilege  of  set-off  does  not  exist,  and  that  the  application  of  such  money  pur- 
suant to  such  an  arrangement  is  preferential." 

And  a  deposit  was  held  to  constitute  a  preference  where  it  appeared  that 
the  bank  induced  the  making  of  it  with  the  intention  and  for  the  purpose 
of  applying  it  on  an  indebtedness  owing  to  the  bank  by  the  depositor.'''^ 
Thus,  where  a  bank  required  a  depositor  to  give  it  a  check  on  his  account 

Vine    Carriage    Co.,    17    A.    B.    R.    879  v.   Boylston   Nat.   Bank,  335   U.   S.  533, 

(Ref.   Ohio) ;   In  re  Scherzer,   13  A.   B.  30  A.  B.  R.  161,  affirming  (39  A.  B.  R. 

R.    451,    130    Fed.    631    (D.    C.    Iowa);  649,    300    Fed.    349);    Trust    &    Savings 

Irish   V.    Citizens   Trust    Co.,   31    A.    B.  Bank  v.  Trust  Co.,  339  U.  S.  435,  30  A. 

R.  39   (D.   C.  N.  Y.);   Booth  v.  Prette,  B.    R.   634. 

23  A.  B.  R.  579,  81   Conn.  636,  71  Atl.  72.  Obiter,  Bank  v.  Sandheim,  16  A. 

938;   Germania  Savings  &  Trust  Co.  v.  B.    R.    866    (C.    C.    A.    Penn.) ;    contra, 

Loeb,    36   A.    B.    R.   338,    188    Fed.    385  obiter,  Tomlinson  v.  Bk.  of  Lexington, 

(C.  C.  A.  Tenn.);  Studley  v.  Boylston  16  A.  B.  R.  633  (C.  C.  A.  N.  Car.). 

Nat.  Bank  of  Boston,  39  A.  B.  R.  649,  73.    Schmidt   v.    Bank   of   Commerce, 

300  Fed.  349  (C.  C.  A.  Mass.),  affirmed  35  A.  B.  R.  904  (Sup.  Ct.  N.  Mex.). 
(339  U.  S.  523,  30  A.  B.  R.  161) ;  Studley 
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in  payment  of  notes  not  then  due,  the  transaction  was  held  to  constitute  a 
preference.'''* 

Again,  the  right  of  offset  has  been  refused  where  a  deposit  was  made  after 
the  bank  had  ordered  that  no  more  certificates  should  be  made,  thereby  clos- 
ing the  account  and  terminating  the  relation  of  debtor  and  creditor  as  to 
future  transactions. 

Ernst  V.  Mechanic's,  etc.,  Bank,  29  A.  B.  R.  389,  201  Fed.  664  (C.  C.  A.  N.  Y.) : 
"In  the  case  of  the  Mechanics  National  Bank,  a  deposit  was  made  by  Fiske  & 
Company  on  the  morning  of  January  19,  which  the  trustee  claims  should  be  re- 
turned with  interest  as  a  voidable  preference.  This  for  the  reason  that  the  bank 
had  ordered  no  more  certifications  to  be  made  before  the  deposit  was  received, 
which  it  is  contended  was  a  closing  of  the  account,  so  that  the  relation  of  debtor 
and  creditor  between  the  firm  and  the  bank  did  not  exist  as  to  this  fund.  The 
special  master  and  the  court  below  held  that  the  deposit  was  made  after  the 
bank  had  knowledge  of  the  broker's  insolvency,  or  at  least  was  put  on  inquiry, 
so  that  the  deposit  was  a  voidable  preference,  just  as  much  as  the  delivery  of 
the  securities.     In  this  view  we  concur." 

Likewise  they  would  amount  to  preferences  if  they  were  simply  devices 
for  obtaining  p%ment  of  the  bank's  claim  by  indirect  means.''^^ 

Walsh  V.  First  Nat.  Bank,  39  A.  B.  R.  118,  201  Fed.  522  (C.  C.  A.  Ky.):  "The 
undisputed  facts  are  that  the  Tiger  Shoe  Manufacturing  Company,  the  bankrupt, 
was  indebted  to  the  First  National  Bank  of  Maysville,  Kentucky,  in  the  sum  of 
$2,000.00,  with  interest,  evidenced  by  two  promissory  notes,  in  equal  amounts, 
of  date  January  4,  1901,  and  June  9,  1901.  The  notes  had  matured.  On  or  about 
September  24,  1901,  the  wife  of  the  secretary  and  treasurer  of  the  bankrupt  loaned 
the  bankrupt  $3,000  upon  a  mortgage  given  by  it  for  $5,000.  The  amount  so 
loaned  was  deposited  to  the  bankrupt's  credit  with  the  defendant  bank,  and  the 
amount  paid  to  the  bank  in  satisfaction  of  the  two  notes  for  $1,000  each,  with 
interest,  was  paid  by  a  check  drawn  by  the  secretary  and  treasurer  of  the  bank- 
rupt on  the  amount  so  deposited.  The  only  question  presented  is  as  to  whether 
or  not  the  payment  of  the  two  notes  is  a  voidable  preference?  In  the  absence  of 
a  collusion,  fraud,  or  insolvency  of  the  debtor,  the  bank  had  a  right  to  apply  so 
much  of  the  deposit  as  was  necessary  to  the  payment  of  its  debt.  It  did  not  need 
a  check  to  enable  it  to  get  the  money.  New  York  County  Nat.  Bank  v.  Massey, 
193  U.  S.  138,  11  Am.  B.  R.  42,  24  Sup.  Ct.  199,  48  L.  Ed.  380;  Germania  Savings 
Bank  &  Trust  Co.  v.  Loeb  (C.  C.  A.,  6th  Cir.),  26  Am.  B.  R.  238,  188  Fed.  285,  110 
C.  C.  A.  263.  However,  as  was  said  by  the  court  below,  'The  real  claim  of  the 
appellant  is  that  Hopper  (secretary  and  treasurer  of  the  bankrupt),  and  his  wife 
were  acting  in  collusion  with  the  defendant  bank  in  order  to  enable  it  to  get  its 
money  and  not  be  subject  to  a  suit  to  recover  it  back  as  a  voidable  preference.'  " 

And  it  has  been  held  that  checks  deposited  for  collection  on  the  same  day, 
though  shortly  before  the  bankruptcy  petition  was  filed,  but  not  collected 
until  the  next  day,  may  not  be  offset. 

Moore  v.  Third  National  Bank  of  Phila.,  24  A.  B.  R.  568  (Pa.  Sup.  Ct.) :  "The 
rule   in   bankruptcy,   as   in   other  judicial  proceedings,  is   that   as   to   the   general 

74.    Shale  v.  Farmers'  Bank,  25  A.  B.  75.    See  post,  §  1300. 

R.  -888  (Sup.  Ct.  Kan.). 
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doctrine,  the  law  does  not  allow  fractions  of  a  day  and  that  such  fractions  will 
only  be  considered  where  substantial  justice  so  requires.  Dutcher  v.  Wright,  94 
U.  S.  553;  Taylor  v..  Brown,  147  U.  S.  64.  The  deposit  of  these  checks  was  not 
a  deposit  of  money;  the  bank  took  the  checks  for  collection,  it  advanced  no 
money  upon  them,  and  parted  with  nothing  upon  the  faith  of  the  deposit.  It  was 
not  a  holder  of  checks  for  value.     National  Bank  v.  Bonsor,  38  Pa.  Sup.  Ct.  275." 

However,  the  Supreme  Court  has  held  that  the  bank's  right  of  offsel  of 
a  deposit  against  the  customer's  notes  is  not  vitiated  nor  converted  into  a 
preference  by  the  intentional  giving  of  checks  thereon  to  pay  the  notes 
within  the  four  months  prior  to  the  bankruptcy,  holding  that  this  was  not 
a  voluntary  preference,  but  a  voluntary  offsetting;^*  but  it  is  difficult  to 
see  what  the  checks  amounted  to  if  not  a  voli3ntary  transfer;  otherwise 
the  giving  of  them  was  without  significance. 

§  1298.  Surplus  of  Collateral  Applied  by  Pledgee  on  Other  Claims. 

— Where  the  lienholder  appropriates  the  equity  and  applies  it  to  another  and 
pre-existing  debt,  as  by  selling  the  security,  for  more  than  the  debt  secured 
and  applying  the  surplus  on  another  debt,  the  appropriation  of  the  equity  by 
virtue  of  a  "banker's  lien"  constitutes  a  preference,'^"  thc-lien  being  in  the 
contemplation  of  both  parties  at  the  time  of  the  pledging. 

§  1299.  Any  Kind  of  Property  May  Be  Subject  to  Preference. — 

Any  kind  of  transferable  property  may  be  the  subject  of  a  preferential 
transfer,  so  long  as  it  depletes  the  estate.''^  Thus,  the  transfer  of  accounts 
receivable  may  constitute  a  preference.''^ 

As  noted,  ante,  §  1280,  the  performance  of  labor  in  payment  of  a  debt  is 
not  a  transfer  of  property  nor  does  it  deplete  the  estate. 

§  1300.  Any  Method  of  Depleting  Assets,  Sufficient:  Indirect 
Preferences. — Any  method  of  depleting  the  insolvent  fund  is  sufficient :  a 
preference  may  be  accomplished  indirectly.*" 

Bank  of  Newport  v.  Herkimer  Co.  Bank,  225  U.  S.  178,  28  A.  B.  R.  218: 
"To   constitute   a  preference,   it   is   not  necessary  that  the   transfer  be   made   di- 

76.  Compare  discussions,  post,  §§  transferred  to  creditor  to  apply  on 
1329  and  1341.  bankrupt's  debt. 

77.  Inferentially,  In  re  Belding,  8  A.  79.  National  Bank  of  Newport  v. 
B.  R.  718  (D.  C.  Mass.).  To  same  ef-  National  Herkimer  Co.  Bank,  2^5  U.S. 
feet,  see  Johnson  v.  Hanley,  Hoye  Co.,  178,  28  A.  B.  R.  218,  quoted  at  §  1300. 
26  A.  B.  R.  748,  188  Fed.  752  (D.  C.  R.  80.  Compare,  to  same  effect,  but  rel- 
I.),  quoted  at  §  1300.     See  post,  §  1372.  ative  to  act  of  bankruptcy.   In  re   Mc- 

78.  Stern,  Falk  &  Co.  v.  Trust  Co.,  Gee,  5  A.  B.  R.  262,  105  Fed.  895  (D. 
7  A.  B.  R.  305,  112  Fed.  501  (C.  C.  A.  C.  N.  Y.).  Compare,  to  same  effect, 
Ky.).  Instance,  Troy  Wagon  Wks.  v.  but  relative  to  act  of  bankruptcy,  Gold- 
Vastbinder,  12  A.  B.  R.  352,  130  Fed.  man  v.  Smith,  1  A.  B.  R.  266,  93  Fed. 
232      (D.      C.      Penn.):        Transfer      of  182  (D.  C.  Ky.). 

notes    given    to    bankrupt    on    sale    of  Instance,    Mason   v.    Nat.    Herk    Co. 

goods   falsely  claimed  by  him  to  have  Bk.,  21  A.  B.  R.  98,  163  Fed.  920  _(D.  C. 

been   left   on    consignment.  N.  Y .)  ;  instance,  Pratt  v.  Columbia  Bk., 

Instance,   Dickinson   v.    Security   Bk.  18  A.   B.   R.   406,   157   Fed.    137    (D.    C. 

of  Richmond,  6  A.  B.  R.  551  (C.  C.  A.  N.  Y.) ;  In  re  Harrison  Bros.,  28  A.  B. 

Va.):   Return   of   note   of   third   person  R.  684,  197  Fed.  320  (D.  C.  Pa.);  obiter, 
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rectly  to  the  creditor.  It  may  be  made  to  another,  for  his  benefit.  If  the  bank- 
rupt has  made  a  transfer  of  his  property,  the  effect  of  which  is  to  enable  one  of 
his  creditors  to  obtain  a  greater  percentage  of  his  debts  than  another  creditor  of 
the  same  class,  circuity  of  arrangement  will  not  avail  to  save  it. 

"It  is  not  the  mere  form  or  method  of  the  transaction  that  the  act  condemns, 
but  the  appropriation  by  the  insolvent  debtor  of  a  portion  of  his  property  to  the 
payment  of  a  creditor's  claim,  so  that  thereby  the  estate  is  depleted  and  the 
creditor  obtains  an  advantage  over  other  creditors.  The  'account  receivable' 
of  the  debtor,  that  is,  the  amounts  owing  to  him  on  open  account,  are,  of  course, 
as  susceptible  of  preferential  disposition  as  other  property;  and  if  an  insolvent 
debtor  arranges  to  pay  a  favored  creditor  through  the  disposition  of  such  an  ac- 
count, to  the'  depletion  of  his  estate,  it  must  be  regarded  as  equally  a  preference, 
whether  he  procures  the  payment  to  be  made  on  his  behalf  by  the  debtor  in  the 
account — the  same  to  constitute  a  payment  in  whole  or  part  of  the  latter's  debt — 
or  he  collects  the  amount  and  pays  it  over  to  his  creditor  directly.  This  implies 
that,  in  the  former  case,  the  debtor  in  the  account,  for  the  purpose  of  the  pref- 
erential payment,  is  acting  as  the  representative  of  the  insolvent,  and  is  simply 
complying  with  the  directions  of  the  latter  in  paying  the  money  to  his  creditor." 

In  re  Shantz  &  Son  Co.,  30  A.  B.  R.  552,  205  Fed.  425  (D.  C.  N.  Y.) :  "The 
record  shows  that  the  president  of  the  company  during  a  period  of  financial 
stress  conceived  the  plan  of  selling  a  part  of  its  machinery — a  part  which  was 
not  in  use,  and  the  sale  of  which,  it  was  thought,  would  not  injure  the  business. 
It  was  his  intention  to  start,  with  the  consent  of  the  purchasers  of  such  ma- 
chinery, a  separate  and  independent  plant;  *  *  *  The  general  scheme,  as  shown 
by  the  evidence,  was  to  induce  various  creditors  of  the  company  to  provide  funds 
with  which  to  buy  such  machinery,  and  to  require  them  to  pay  their  subscrip- 
tions only  in  case  their  debts  against  the  company  were  fully  satisfied;  the  agree-' 
ment  specifically  providing  that  the  subscribers  were  to  buy  the  machinery  only 
in  case  a  sum  equal  to  their  subscriptions  was  first  paid  to  them.  This  scheme 
appears  so  palpably  to  favor  the  creditors  in  question  that  the  presumption  at 
once  arises  that  all  the  parties  had  reasonable  cause  to  believe  that  they  were 
receiving  a  preference  over  other  general  creditors.  It  is  consequently  difficult 
to  avoid  the  conclusion  that  the  plan  adopted  by  the  bankrupt  company  was  a 
device  to  give  certain  creditors  a  preference  over  other  creditors  of  the  same 
class,  and  that  the  petitioning  creditors  were  aware  of  such  intention,  and  of  the 
intention  of  the  president  of  the  bankrupt  company  to  save  as  much  as  possible 
from  the  financial  wreck  and  continue  the  business,  notwithstanding  the  pend- 
ency of  bankruptcy  proceedings." 

Johnson  v.  Hanley,  Hoye  Co.,  26  A.  B.  R.  748,  188  Fed.  752  (D.  C.  R.  I.): 
"Upon  the  foreclosure  of  a  mortgage  upon  firm  property,  there  remained  after 
satisfaction  of  the  mortgage  debt  a  considerable  surplus  belonging  to  the  bank- 
rupt firm.  One  of  the  copartners  directed  the  mortgagee  to  pay  from  the 
surplus  in  his  hands  a  debt  due  the  defendant,  a  creditor,  thereby  creating  a 
preference.  In  legal  effect  this  transaction  was  the  same  as  a  direct  payment 
by  the  firm  to  prefer  a  firm   creditor." 

In  re  Federal  Biscuit  Co.,  29  A.  B.  R.  gives  a  chattel  mortgage  to  secure  the 

393,  203  Fed.  37  (C.  C.  A.  N.  Y.);  Hunt-  purchase    price    of    a     stock    of     mer- 

mgton  V.   Baskerville,   27   A.   B.   R.   219,  chandise     which    he     buys     from    one 

192  Fed.  813   (C.   C.  A.  S.   D.);  Wick-  who     also     owes      the      same     bank: 

wire  V.  Webster,  etc..   Bank,  37   A.   B.  bank   insists   on   transfer   of   mortgage 

R.   157   (Sup.   Ct.  la.);   Morris  v.  Tan-  to  itself  to  secure  both  debts).     In  re 

nenbaum,  26  A.  B.  R.  368  (Ref.  N.  Y.).  McDonald  &  Sons,  24  A.  B.  R.  446,  178 

Instance    (Bankrupt    owing    a    bank.  Fed.  487  (D.  C.  S.  Car.). 
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Thus  the  assignment  of  accounts  by  an  insolvent  corporation  to  one  of  its 
officers  in  payment  of  an  antecedent  debt  constitutes  a  preference. ^^  Thus, 
the  preference  may  be  made  to  another  for  the  benefit  of  the  creditor.'^ 
As,  by  a  transfer  through  a  dummy.^^ 

In  re  Beerman,  7  A.  B.  R.  431,  434,  113  Fed.  663  (D.  C.  Ga.) :  "If  transac- 
tions of  this  sort  are  to  be  permitted,  then,  instead  of  a  creditor  taking  a 
mortgage  himself,  when  a,  debtor  is  in  failing  circumstances,  he  will  get  some 
one  else  to  advance  the  money,  agreeing  that  the  person  advancing  the  money 
shajl  suffer  no  loss,  and  thereby  obtain  by  indirection  a  preference  which  he 
would  be  unable  to  get  if  he  had  acted  directly  with  the  debtor.'' 

Crooks  V.  Bank,  3  A.  B.  R.  243,  46  N.  Y.  App.  Div.  339:  It  is  the  result 
or  effect  of  the  act  done  which  is  declared  against,  not  the  manner  nor  method 
by  which  it  is  done.  No  matter  how  circuitous  the  method  may  be  if  the  eflfect 
of  the  transfer  of  property,   etc." 

§  1301.  Purchaser  from  Bankrupt  Using  Purchase  Price  to  Pay 
Off  Preferential  Liens. — Thus,  where  the  purchaser  of  the  bankrupt's 
real  estate  uses  the  purchase  price  in  paying  off  judgment  liens  suffered 
within  the  four  months,  he  depletes  the  estate  thereby  and  causes  a  prefer- 
ence. 

Benjamin  v.  Chandler,  15  A.  B.  R.  443,  142  Fed.  242  (D.  C.  Pa.):  "It  does 
not  matter  that  the  bankrupt  does  not  himself  pay  it.  That  is  not  to  be  ex- 
pected from  a  failing  debtor,  and  might  never  in  consequence  be  realized. 
Neither  does  execution  have  to  be  issued.  The  lien  obtained  by  virtue  of  the 
judgment,  whereby  payment  is  secured  out  of  the  property,  is  a  sufficient  en- 
forcement of  it  within  the  meaning  of  the  law.  Neither  does  it  change  the 
character  of  the  transaction,  that  payment  is  made  by  a  purchaser  from  the 
bankrupt  who  appropriates  the  price  he  was  to  pay  in  clearing  off  the  liens, 
in  order  to  have  an  unencumbered  title.  The  significant  thing  is,  that,  by  virtue 
of  the  judgment  which  was  given  him  for  his  debt,  the  creditor  is  paid  out  of 
the  property  of  the  bankrupt,  while  others  not  so  favored  have  to  wait.  There 
can  be  no  question  that,  if  this  was  effected  through  the  medium  of  a  sheriff's 
sale,  it  would  amount  to  a  preference,  and  there  is  no  essential  difference  that 
the  sale  is  private.  Otherwise,  by  a  mere  disposition  of  his  property  to  a 
third  party,  after  covering  it  with  judgments,  a  failing  debtor  could  prefer  and 
make  them  all  good.  The  law  permits  no  such  evasion  of  its  terms.  The  pay- 
ment of  a  judgment,  secured  in  this  way,  is  as  much  a.i  enforcement  of  it  as  if 
execution  issued  and  levy  were  made.  By  whomever  paid,  it  comes  out  of  the 
property  of  the  bankrupt,  against  which  it  is  a  lien,  and  that  is  enough." 

§  1301|.  Or  to  Pay  Off  Bankrupt's  Debt. — Likewise,  where  the  pur- 
chaser from  the  bankrupt,  as  part  of  the  consideration,  pays  off  a  debt  owed 
by  the  bankrupt  to  another  creditor,  it  may  be  a  preference. *■* 

81.  In  re  Richards,  38  A.  B.  R.  636  84.  Rogers  v.  Fidelity  Sav.  Bank  & 
(Sup.  Ct.  Dist.  Columbia).  Loan  Co.,  23  A.  B.  R.  1,  172  Fed.  735 

82.  National  Bank  of  Newport  v.  (D.  C.  Ark.);  Opp  v.  Hakes,  15  A.  B. 
National  Herkimer  Company  Bank,  28  R.  696,  142  Fed.  364  (C.  C.  A.  Ills.); 
A.  B.  R.  218,  225  U.  S.  178.  Wickwire     v.    Webster     City     Savings 

83.  Morris  v.  Tannenbaum,  26  A.  B.  Bank,  27  A.  B.  R.  157  (Sup.  Ct.  Iowa). 
R.  368   (Ref.  N.  Y.). 
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§  13011.  Proceeds  of  Mortgages,  etc.,  Used  to  Make  Preferences. 

— It  has  been  held  that  a  mortgage  given  for  money  with  which  to  make 
preferences  is  voidable  as  a  preference,  though  given  for  presently  passing 
consideration,  if  the  mortgagee  be  cognizant  of  the  purpose.*^ 

Walters  v.  Zimmerman,  30  A.  B.  R.  776,  308  Fed.  62,  also  30  A.  B.  R.  780, 
308  Fed.  62  (D.  C.  Ohio):  "It  is  well  suggested  that,  to  permit  these  mort- 
gages to  stand,  made  as  they  are  to  a  person  who  has  at  least  constructive 
knowledge  of  the  insolvency  of  the  mortgagor  and  who  is  the  executive  officer 
and  head  of  the  creditor  who  obtains  a  preference,  would  be  to  furnish  an 
easy  opportunity  to  avoid  the  provisions  of  section  60  of  the  act." 

Such  was  held  to  be  the  case  where  an  insolvent  debtor,  on  the  eve  of  the 
bankruptcy,  gave  a  mortgage  on  all  his  assets  for  a  loan  from  a  third  party, 
giving  a  demand  note  therefor,  the  money  then  being  deposited  in  a  bank 
which  was  the  largest  creditor  and  which  had  acted  as  the  lender's  agent 
in  the  transaction. ^"5 

Likewise,  it  has  been  held  that  a  creditor,  instrumental  in  effecting  a  sale 
of  the  bankrupt's  business,  who  procures  the  assumption  of  his  own  debt 
by  the  purchaser  as  part  of  the  transaction,  receives  an  indirect  preference.^'' 

Taking  a  mortgage  made  by  the  bankrupt  to  another  debtor  of  the  same 
creditor  may  be  an  indirect  preference,  though  such  mortgage  be  given  in 
part  for  the  purchase  price  of  a  stock  of  goods  bought  by  the  bankrupt  from 
the  other  debtor. ^^ 

But  the  fact  that  the  mortgagee  knew  the  proceeds  were  to  be  used  in 
paying  off  existing  creditors  does  not,  in  and  of  itself,  make  the  mort- 
gage void.*^ 

§  1302.  Return  of  Goods  to  Seller  Where  No  Right  of  Rescission 
Exists,  Preference. — Thus,  the  return  of  goods  to  the  seller  on  account 
of  the  buyer's  insolvency,  will  constitute  a  preference,  if  title  had  actually 
passed  and  no  right  of  rescission  existed ;  ^^  but  will  not  be  a  preference 
if  the  right  to  rescind  the  sale  for  fraud  exists. 

Silberstein  v.  Stahl,  4  A.  B.  R.  636  (N.  Y.  Sup.  Ct.) :  "The  bankrupt  law  of 
1898  would  be  very  ineffective  to  protect  the  rights   of  creditors  Renerally,  and 

85.  In  re  Beerman,  7  A.  B.  R.  431,  89.  Stedman  v.  Bank  of  Munroe,  9 
112  Fed.  663   (D.  C.  Ga.).                                 A.  B.  R.  4,  117  Fed.  337  (C.  C.  A.);  In 

86.  In  re  Lynden  Mercantile  Co.,  19       re  Soudan  Mfg.  Co.,  8  A.  B.  R.  45,  113 

A.  B.  R.  444,  156  Fed.  713  (D.  C.  Fed.  804  (C.  C.  A.);  In  re  Kullberg, 
Wash.).  33   A.   B.    R.   758,   176   Fed.   585    (D.    C. 

87.  Opp  V.  Hakes,  15  A.  B.  R.  696,  Minn.).  Compare,  In  re  Peise,  13  A. 
143  Fed.  364  (C.  C.  A.  111.);  In  re  Beer-  B.  R.  66,  129  Fed.  446  (D.  C). 

man,  7  A.   B.  R.  431,  113  Fed.  663   (D.  90.  Inferentially,  Lumber  Co.  v.  Tay- 

e.  Ga.).     Compare  post,  §  1504.  lor,   14  A.  B.   R.  231,   137   Fed.   321    (C. 

88.  In  re  McDonald   &  Sons,  24  A.       C.  A.  Penn.);  Plummer  v.  Myers,  14  A. 

B.  R.  446,  178  Fed.  487  (D.  C.  S.  Car.).       B.  R.  805,  137  Fed.  660  (D.  C.  Penn.); 
The    deeding   of   real   estate    by    the       impliedly,   Silvey  &  Co.   v.  Tift,   17  A. 

bankrupt     to     an     accommodation    en-  B.  R.  9,  123  Ga.  804.     Also  see  post,  § 
dorser,   out   of  the   proceeds   of  which  1307.     As   to   pleadings   in   such   cases, 
the    note   was    paid,    has    been    held    a  see  post,  "Pleadings  in  Action  to  Re- 
preference.      Lazarus    v.    Egan,    30    A.  cover   Preferences,"  §   17(il,  et  seq. 
B.  R.  287,  306  Fed.  518   (D.  C.  Pa.). 
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secure  equality  of  distribution  of  the  assets  of  an  insolvent  debtor,  if  each 
creditor  who  was  lucky  enough  to  find  some  of  his  goods  on  hand  could  take 
them,  thus  disposing  of  all  the  stock  which  was  available  for  payment  of  any 
debts,  and  leaving  the  creditors  whose  merchandise  had  been  entirely  parted 
with  by  the  debtor  wholly  unprotected;  it  would  be  equally  as  ineffective  if  the 
insolvent  debtor  could  transfer  his  property  to  favored  creditors,  under  the 
claim   that  the   trustee  took  no   title   to  such   property.'' 

§  1303.  Transfers    to    Indemnify    Sureties    and    Other    Indirect 
Preferences. ^1 — Transfers  to  indemnify  sureties  may  be  an  indirect  means 


91.  Other  Instances  of  Indirect  Pref- 
erences.— 1.  Transfer  of  notes  taken 
on  resale  by  bankrupt  of  goods  claimed 
to  have  been  left  on  consignment,  but 
in  reality  not  left  on  consignment  but 
sold  to  him  originally.  Troy  Wagon 
Wks.  V.  Vastbinder,  13  A.  B.  R.  353, 
130  Fed.  333  (D.  C.  Penn.). 

3.  Purchaser  from  bankrupt  using 
purchase  price  to  pay  off  judgment 
lien  suffered  thereon  within  the  four 
months.  Benjamin  v.  Chandler,  15  A. 
B.  R.  443,  143  Fed.  343  (D.  C.  Penn.). 

3.  Creditor,  instrumental  in  effect- 
ing sale  of  bankrupt's  business  pro- 
curing assumption  of  his  own  debt  by 
purchaser  as  part  of  the  transaction, 
receives  an  indirect  preference.  Opp 
V.  Hakes,  15  A.  B.  R.  696,  143  Fed. 
364   (C.  C.  A.  Ills.). 

4.  Return  of  goods  to  seller  on  pre- 
tended rescission  of  sale  by  seller 
where  no  right  of  rescission  exists. 
Silberstein  v.  Stahl,  4  A.  B.  R.  636  (N. 
y.  Sup.  Ct.);  inferentially.  Lumber  Co. 
V.  Taylor,  14  A.  B.  R.  331,  137  Fed.  331 
(C.  C.  A.  Penn.). 

5.  General  assignment  for  benefit  of 
those  creditors  only  who  assent  there- 
to. In  re  Harson  Co.,  11  A.  B.  R.  514 
(D.  C.   R.  I.). 

6.  Giving  orders  on  third  person  in 
payment  of  a  pre-existing  debt  may 
be  a  preference.  In  re  Dundas,  7  A. 
B.  R.  139,  111  Fed.  500  (D.  C.  Vt.); 
In  re  Hines,  16  A.  B.  R.  495,  144  Fed. 
143   (D.  C.  Penn.). 

7.  Transfer  to  liquidator  to  pay  all 
creditors  assenting  to  the  liquidation 
is  a  preference  to  those  assenting.  In 
re  Wertheimer,  6  A.  B.  R.  187  (Ref. 
N.  Y.);  In  re  Wertheimer,  6  A.  B.  R. 
756   (D,   C.   N.  Y.). 

8.  Leasing  to  a  creditor  a  manufac- 
turing establishment  to  pay  himself 
from  the  profits  of  operation.  Carter 
■z/.  Goodykoontz,  3  A.  B.  R.  324,  94 
Fed.  108   (D.  C.  Ind.). 

9.  Assignment  of  claim  tainted  with 
a  preference  to  the  purchaser  of  the 
bankrupt's  assets  for  use  as  offset  to 
the  purchase  price,  under  arrangement 
whereby  such  purchaser  offers   to  sat- 


isfy such  account  and  assume  such 
liability,  contingent  upon  the  pur- 
chase of  the  bankrupt's  property,  and 
the  purchaser  reserves  from  the  pur- 
chase price  an  amount  sufficient  to 
satisfy  the  same.  Hackney  v.  Har- 
greaves  Bros.,  13  A.  B.  R.  164,  3  Neb. 
676  (reversing  Hackney  v.  Raymond 
Bros.  Clarke  Co.,  10  A.  B.  R.  213). 

10.  Transfer  to  any  one  who  had 
guaranteed  overdrafts  of  the  bankrupt 
and  had  subsequently  paid  the  over-' 
drafts.  This  was,  however,  a  case  of 
a  preference  as  an  act  of  bankruptcy, 
not  as  a  recoverable  preference.  Gold- 
man -v.  Smith,  1  A.  B.  R.  366,  93  Fed. 
182   (D.   C.   Ky.). 

11.  Clearing  house  association  is  the 
agent  of  each  constituent  bank,  such 
that  on  recalling  the  checks  presented 
by  the  bankrupt  bank  on  the  day  of 
its  failure  it  holds  the  resultant  fund 
for  the  benefit  of  all  and  cannot  ap- 
propriate it  to  the  use  of  any  partic- 
ular creditor  bank.  Rector  v.  City 
Deposit  Bk.  Co.,  15  A.  B.  R.  336,  200 
U.   8.  405. 

12.  Payment  of  rent  as  part  of  a  de- 
vice to  prefer.  In  re  Lange,  3  A.  B. 
R.  231,  97  Fed.  197  (D.  C.  N.  Y.): 
"Payment  of  rent  for  leased  premises 
where  business  is  carried  on  is  not 
usually  a  preference,  but  circum- 
stances may  render  it  such.  *  *  * 
This  will  be  the  case  where  *  *  * 
the  rent  was  paid  for  the  purpose  of 
continuing  the  business  and  that  new 
debts  were  incurred,  but  that  the  pro- 
ceeds of  the  business  were  not  ap- 
plied to  the  payment  of  debts,  but 
were  secreted  by  the  alleged  bank- 
rupt." This  case,  however,  exhibits 
rather  a  fraudulent  scheme  than  a 
preferential   payment. 

12a.  Bank  owed  at  the  same  time 
both  by  bankrupt  and  by  a  third  per- 
son from  whom  the  bankrupt  has  pur- 
chased a  stock  of  merchandise,  re- 
ceives as  security  for  both  debts,  a 
chattel  mortgage  made  by  the  bank- 
rupt to  such  third  person  to  secure 
the  unpaid  purchase  price.     In  re   Mc- 
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of  making  a  preference ;  ^^  thus,  an  assignment  of  money  due  on  a  build- 
ing contract  as  indemnity  to  an  accommodation  indorser  may  be  a  prefer- 
ence.'^ 

Likewise,  the  setting  apart  and  marking  of  goods  as  security  to  an  ac- 
commodation endorser  or  maker  of  a  promissory  note  may  be  a  prefer- 
ence.'* 

Similarly,  the  taking  of  judgment  on  a  judgment  note  given  to  a  surety 
on  a  government  contract  for  money  advanced  the  same  day  to  pay  the 
pay  roll  has  been  held  a  preference,'^  though  it  would  seem  to  have  been 
based  on  a  substantially  presently  passing  consideration. 


Donald   &   Sons,  24   A.   B.   R.   446,   178 
Fed.  487    (D.   C.   S.   Car.). 

13.  Mortgage  on  all  assets  of  insol- 
vent debtor  given  within  four  months, 
for  a  present  loan,  a  demand  note  be- 
ing given  and  the  money  being  de- 
posited in  a  bank  which  was  the  larg- 
est creditor,  and  which  acted  as  the 
lender's  agent,  is  a  preference  to  the 
bank.  In  re  Lynden  Mercantile  Co., 
19  A.  B.  R.  444,  156  Fed.  713  (D.  C. 
Wash.). 

14.  Accommodation  endorser  in- 
duces bankrupt  to  discharge  obliga- 
tion, real  estate  being  transferred  to 
the  surety  by  the  bankrupt  out  of  the 
proceeds  of  which  the  note  was  paid. 
Lazarus  v.  Egan,  30  A.  B.  R.  287,  206 
Fed.   518    (D.   C.   Pa.). 

Other  instances,  claimed  to  be  indi- 
rect preferences,  but  held  not  to  be 
such: 

1.  Bankrupt  removed  from  trustee- 
ship on  account  of  defalcation;  or- 
dered by  court  to  make  good  the  de- 
falcation; transfers  his  store  stock  to 
wife  who  mortgages  same  and  also 
her  own  property  to  raise  the  money 
to  save  husband  from  disgrace:  held 
not  a  preference  because  person  to 
whom  payment  was  made  was  not  a 
creditor.  Fry  v.  Pennsylvania  Trust 
Co.,  5  A.  B.  R.  51  (Sup.  Ct.  Penn.). 

3.  Insolvent  debtor  giving  his  at- 
torney money  to  effectuate  a  prefer- 
ence but  attorney  giving  his  own 
check  to  the  creditor  for  sum  in  ex- 
cess.    Upson  V.  Mt.   Morris   Bk.,  14  A. 

B.  R.  6   (N.  Y.   Sup.   Ct.  App.  Div.). 

3.  Construction  Co.  by  arrangement 
with  a  storekeeper  deducting  amount=: 
of  supplies  furnished  laborers,  out  of 
pay  roll,  and  sending  check  for  same 
to  storekeeper,  suddenly  stops  send- 
ing checks  to  the  storekeeper  althougli 
still  deducting  from  wages  enough  to 
pay  for  the  supplies:  held,  an  oflset 
and  not  a  preference.  Western  Tie 
&  Timber  Co.,' 13  A.  B.  R.  447,  196  U. 
S.   502,   reversing   12   A.   B.   R.   Ill    (C. 

C.  A.  Ark.). 


4.  One  partner  selling  out  to  the 
other  who  thereupon  goes  into  bank- 
ruptcy, attempting  thereby  to  convert 
from  assets  into  individual  assets: 
held,  not  a  preference  to  individual 
creditor  but,  rather,  that  individual 
creditors  are  not  entitled  to  share  in 
old  firm  assets  until  firm  creditors  are 
satisfied,  being  a  case  of  marshaling 
partnership  and  individual  estates  un- 
der Sec.  5  and  not  a  case  of  preference 
under  §  60.  In  re  Denning,  8  A.  B. 
R.   136,  114   Fed.  219    (D.   C.   Mass.). 

5.  Stockbroker  turning  over  stock  to 
customer  on  latter  paying  up:  held  no 
diminution  of  stockbroker's  estate  be- 
cause customer  owned  stock  and  sim- 
ply redeemed  from  the  broker's  lien. 
Richardson  v.  Shaw,  16  A.  B.  R.  842, 
147  Fed.  659  (C.  C.  A.  N.  Y.,  affirmed 
in  16  A.  B.  R.  376);  Richardson  v. 
Shaw,  16  A.  B.  R.  876  (D.  C.  N.  Y., 
affirming  16  A.  B.  R.  843). 

6.  Note  of  bankrupt  paid  by  en- 
dorser, who  released  collateral  which 
he  had  given  to  the  creditor  at  the 
time  of  endorsement,  not  an  indirect 
preference  to  the  creditor  receiving 
the  payment  notwithstanding  endorser 
indebted  to  bankrupt  and  claims  right 
to  offset  the  right  of  indemnity 
against  the  bankrupt's  claim.  .Mason 
V.  Herkimer  Co.  Nat.  Bank,  22  A.  B. 
R.  733,  173  Fed.  529  (C.  C.  A.  N.  Y., 
reversing  31  A.  B.  R.  98,  163  Fed.  920). 

7.  Surrender  by  bankrupt  father  of 
daughter's  note,  their  mutual  debts 
being  about  equal.  Taylor,  trustee,  v. 
Nichols,  23  A.  B.  R.  306,  134  App.  Div. 
(N.   Y.)   783. 

92.  Crandall  v.  Coates,  13  A.  B.  R. 
712,  133  Fed.  965  (D.  C.  Iowa);  In 
re  Bailey  &  Son,  21  A.  B.  R.  911,  166 
Fed.   983   (D.   C.   Pa.). 

93.  In  re  O'Donnell,  13  A.  B.  R. 
631,    131    Fed.    150    (D.    C.    Mass.). 

94.  In  re  Bailey  &  Son,  31  A.  B. 
R.  911,   166   Fed.   983    (D.   C.   Pa.). 

95.  Richardson  v.  Shaw,  309  U.  S. 
365,    19    A.    B.    R.    717;    United    Surety 
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§  1304.  Second  Element  of  a  Preference — The  Claim  upon  Which 
the  Preferential  Transfer  Is  Made  Must  Have  Been  the  Claim  of  a 
Creditor — Preference  Implies  Advantage  Accruing  by  the  Transfer 
to  a  "Creditor." 

In  re  Kayser  (ex  parte  Weisbrod  v.  Hess),  24  A.  B.  R.  174,  177  Fed.  383 
(C.  C.  A.  N.  J.):  "As  we  think,  one  requirement  of  this  definition  has  not 
been  met  by  the  foregoing  facts.  It  is  true  that  the  bankrupt  was  insolvent 
when  the  $2,600  was  paid.  It  is  also  true  that  the  money  was  his,  and  that 
tlie  effect  of  paying  it  to  Weisbrod  &  Hess  will  be  to  reduce  the  percentage 
that  would  otherwise  be  paid  to  the  petitioning  creditor;  but  it  is  not  true 
that  Weisbrod  &  Hess  were  creditors  of  the  bankrupt.  On  the  contrary,  the 
undisputed  testimony  shows  that  they  were  creditors  of  his  wife,  and  that  the 
loans  upon  which  the  $2,600  was  paid  and  credited  were  made  to  her  and 
upon  the  credit  of  her  separate  property.  In  this  essential  particular  the  facts 
do  not  fit  the  statutory  definition  of  a  preferred  creditor.'' 

§  1305.  Preferential  Transfer  to  Be  Distinguished  from  Fraud- 
ulent Transfer. — If  the  claim  is  fraudulent  or  fictitious,  the  transfer  is 
not  a  preference  but  is  a  fraudulent  transfer.®^  And  an  apparently  merely- 
preferential  transfer  may  be  shown  to  be  in  reality  a  fraudulent  transfer 
by  proof  of  the  existence  of  a  secret  trust  in  the  bankrupt's  favor. ^^ 

§  1306.  Paying  Off  Liens  on  Exempt  Property — When  Not  Pref- 
erence.— Paying  off  liens  on  exempt  property  within  four  months  of  bank- 
ruptcy, while  the  debtor  is  insolvent  or  otherwise  converting  nonexempt 
property  into  exempt  property,  will  not  entitle  creditors  to  subrogation  to 
the  liens.  The  one  receiving  with  knowledge  the  benefit,  is  not  a  creditor 
but  is  the  bankrupt  himself.^^ 

§  1307.  Return  of  Goods  to  Seller  Where  Right  of  Rescission 
Exists,  Not  Preference. — Where  a  seller  has  the  right  to  rescind  a  sale 
and  recover  the  goods,  such  right  being  predicated  upon  the  failure  of  the 
title  to  pass  for  lack  of  meeting  of  minds,  a  return  of  such  goods  will  not 
constitute  a  preference ;  for  the  seller  thereby  is  declared  never  to  have  been 
a  creditor  for  the  goods  and  title  to  them  is  not  in  the  bankrupt. 

Co.    V.    Iowa    Mfg.    Co.,    24    A.    B.    R.  erence"     within    the     meaning    of    the 

726,    179     Fed.    55     (C.     C.    A.     Mo.).  Bankruptcy   Act. 

Compare      also,     as      to      government  Insolvent   Corporation   Giving  Trust 

contracts,  post,  §  3189.  Deed   to   Secure   Preferred   Stc-i^hold- 

96.    See   ante,    §§    113,    1221;    post,  ■§  ers,    Void    as    against    Public    Policy, 

1397.  Though    Preferred    Stockholders     Not 

Transfer   to    Preferred    Stockholders  Being  Creditors,  It  Is  Not  a  "Prefer- 

of     Bankrupt     Corporation — Preferred  ence." — Spencer  v.  Smith,  29  A.   B.  R. 

Stockholders     Are     Not     Creditors.—  120,  201   Fed.  647   (C.   C.  A.   Colo.). 

Preferred    stockholders    are    not    cred-  97.    (Van   Iderstine)   trustee,  v.   Nat'I 

itors   of   the    corporation   and   a   trans-  Discount    Co.,    23    A.    B.     R.    345,     174 

fer    of    the    assets    to    secure    them    at  Fed.   518   (C.   C.  A.   N.   Y.). 

the    expense    of     creditors    is     void    as  98.  Apparently,  In  re  Wilson,   10  A. 

against      public      policy.      Spencer      v.  B.   R.   524,   123   Fed.   30   (C.   C.   A.   Ca- 

Smith,   29   A.    B.   R.   120,   201    Fed.   647  lif.);   contra,  In  re  Boston,  3  A.   B.  R. 

(C.   C.  A.   Colo.),  though  not  a  "pref-  388   (D.  C.   Neb.). 
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But  of  course,  where  such  right  did  not  exist,  the  return  of  the  goods 
would  constitute  a  preference.''* 

§  1307^.  Return  of  Goods  to  Bailor,  Not  Preference. — Of  course 
the  return  of  bailed  goods  to  the  bailor  can  not  be  a  preference,  for  the 
relation  of  debtor  and  creditor  does  not  exist. ^ 

§  1307|.  Payment  for  Property  or  Money  Converted,  Preference. 

— But  the  payment  for  goods  wrongfully  converted  by  the  bankrupt — not 
the  mere  return  of  the  same  goods  in  specie — is  a  payment  upon  a  provable 
debt  and  may  constitute  a  preference.^ 

Likewise  where  the  bankrupt  as  a  guardian  has  embezzled  funds  of  his 
ward,  his  making  good  of  the  defalcation  by  transfers  from  his  individual 
estate,  is  a  preference.^ 

Clarke  v.  Rogers,  238  U.  S.  534,  30  A.  B.  R.  39,  affirming  26  A.  B.  R.  413,  183 
Fed.  518:  "The  criticism  only  can  be  made  by  putting  out  of  view  what  the 
'one  embezzler'  represents.  He  is  one  being  but  acts  in  more  than  one  capacity, 
and  in  all  of  his  capacities  he  has  duties  and  obligations.  The  relation  of  a 
trustee  to  the  trust  property  is  not  the  same  as  his  relation  to  his  individual 
property.  He  certainly  may  incur  obligations  to  the  trust.  He  can  only  satisfy 
the  obligations  out  of  his  individual  property,  and  by  doing  so  may  deplete  it, 
make  it  deficient,  to  satisfy  its  obligations."  [This  case  is  quoted  further  at  § 
1313  4-10.] 

Sim.ilarly,  the  acceptance  of  a  transfer  of  other  property  in  specie  to 
make  good  a  conversion  of  funds,  is  an  election  to  treat  the  conversion  as 
a  debt,  and  such  payment  may  then  be  a  preference ;  as,  for  example,  a 
mortgage  to  cover  a  misappropriation  of  funds  by  an  agent,*  or  a  transfer 
of  real  estate  to  make  good  a  conversion  of  the  proceeds  of  a  note  collected 
by  the  bankrupt  for  another. 

Atherton  v.  Green,  24  A.  B.  R.  650,  179  Fed.  806  (C.  C.  A.  Ills.):  "So,  the 
proceeds  of  the  collection  belonged  to  the  principals,  and  the  misappropriation 
vested  no  right  to  the  fund  in  favor  of  the  estate  in  bankruptcy,  and  the  owner 
in  such  case  is  entitled  to  follow  and  recover  the  amount,  in  so  far  as  it  either 
remains  on  hand  or  is  traceable  into  other  investments  or  property  derived 
therefrom.  Failing  such  recourse  to  the  trust  fund,  it  is  optional  with  the  owner 
to  treat  the  misappropriation  as  an  indebtedness,  thereby  becoming  a  creditor 
on  a  par  with  other  general  creditors  of  the  estate  and  subject  to  the  bankruptcy 
provisions  applicable  to  such  relation.     With   neither  the  property  nor  its   pro- 

99.   See   ante,   §   1302.  from  Bankrupt  Corporation,"  §  13331/4. 

1.  Compare,  cases  cited  ante,  under  Mistake  of  counsel  causing^  mort^ 
§  1228;  also,  see  ante,  §  1286i/^.  Also,  gagee  to  relinquish  rights  of  owner- 
see  Walther  v.  Williams  Mercantile  ship  and  to  claim  simply  as  creditor 
Co.,  22  A.  B.  R.  328,  169  Fed.  270  (C.  for  goods  converted.  In  re  Strobel, 
C.  A.  Mich.),  wherein  the  bailment  of  20  A.  B.  R.  754,  163  Fed.  380  (D.  C. 
an  entire  business  was  upheld  and  the  N.  Y.). 

bailors'    repossessing   themselves    of   it  3.  Clarke  v.  Rogers,  26  A.  B.  R.  413, 

held   not   a   preference.  183   Fed.   518   (C.   C.  A.  Mass.),  quoted 

2.  Impliedly,   Clingman  v.   Miller,   20       at   §§   635,   1308. 

A.   B.   R.   360,    160   Fed.   326    (C.   C.   A.  4.    Burgoyne   v.    McKillip,    25    A.    B. 

Kans.).        Compare,        "Embezzlement       R.  387,  182  Fed.  452  (C.  C.  A.  Neb.). 


1162  REMINGTON    ON    BANKRUPTCY.  §    1307J/2 

ceeds  appearing  on  hand  in  any  form,  the  fact  that  the  indebtedness  arose 
through  conversion  of  the  property  gives  the  owner  thereof  no  right  of  pref- 
erence over  general  creditors." 

The  making  good  of  a  defalcation,  however,  has  been  held  not  to  be  a 
preference;^  yet,  the  claim  on  the  defalcation  certainly  was  a  provable  debt 
for  the  tort  was  waivable  and  the  claim  could  have  been  presented  ex  con- 
tractu.^ 

It  has  been  held  that  where  the  bankrupt's  employees  stole  flour,  which 
was  on  deposit  for  the  bankrupt  and  others  with  a  warehouse,  payments 
and  transfers  of  property  by  the  bankrupt  to  the  warehouse  company  to 
make  good  the  shortage,  which  the  warehouse  company  had  in  turn  made 
good  to  its  depositors,  was  not  a  preference,  since  the  warehouse  company 
was  not  a  creditor  of  the  bankrupt,  being  liable,  if  at  all,  simply  for  neg- 
ligence. 

Keystone  Co.  v.  Bissell,  30  A.  B.  R.  213,  203  Fed.  653  (C.  C.  A.  N.  Y.) :  "This 
section  [Bankruptcy  Act,  §  60  (a)  (b)]  plainly  contemplates  that  the  person  to 
whom  the  transfer  is  made  is  one  to  whom,  at  the  time,  the  bankrupt  is  liable. 
*  *  *  We  are  unable  to  see  how  the  repeated  thefts  of  flour  from  the  com- 
partments of  thfe  defendant's  warehouse,  without  any  knowledge  on  its  part 
of  the  thefts,  made  it  a  creditor  of  the  Milling  Company.  There  is  a  vital  dis- 
tinction between  this  case  and  that  of  Atherton  v.  Green  and  similar  cases.  In 
the  Atherton  case,  the  note  which  Green  sent  to  the  banker,  who  converted  its 
proceeds,  was  the  property  of  Green;  the  stolen  flour  was  not  the  property  of 
the  Warehouse  Company.  The  shipper  (or  the  bank)  owned  the  flour,  and 
the  Warehouse  Company  was  merely  a  custodian  or  bailee,  to  keep  it  safe  for 
the  owner  until  the  purchaser  paid  for  it.  It  is  true  that  the  Warehouse  Com- 
pany could  have  sued  for  the  stolen  flour — its  possessory  title  as  bailee  gave 
it  the  right  to  do  so;  but  in  such  action  it  would  sue  merely  as  the  trustee  for 
the  owner  and  was  bound  to  turn  over  the  proceeds  of  such  suit,  less  its  own 
charges  against  the  owner,  to  such  owner." 

"The  bank,  as  holder  of  the  bill  of  lading,  could  have  sued  the  Milling  Com- 
pany directly.  It  could  also  have  brought  an  independent  suit  against  the 
Warehouse  Company  for  negligent  care  of  the  flour,  in  which  suit  it  could  re- 
cover only  upon  proof  of  negligence,  and  might  have  been  defeated  by  some 
proof  of  acquiescence  on  its  part  in  the  Warehouse  Company's  methods  of  pro- 
tecting the  stored  goods.  But  that  is  an  independent  action,  the  issues  of 
which  are  not  properly  presented  in  the  suit  at  bar,  to  which  the  bank  is  not 
a  party,  and  by  the  decision  of  which  it  will  not  be, bound.  The  circumstances 
that  the  bank  might  maintain  an  independent  suit  against  its  bailee  does  not 
alter  the  legal  relations  of  the  Milling  Company  and  the  Warehouse  Com- 
pany. The  Milling  Company  bought  the  flour  from  the  shipper,  and  whether 
it  got  possession  of  the  flour  with  the  latter's  consent,  or  against  it,  by  stealing 
it  from  the  latter's  custodian,  it  was  the  debtor  solely  of  the  shipper  (or  the 
bank)  until  the  flour  was  paid  for.  This  action  is  not  brought  against  the 
creditor,    shipper,   or   bank,    to   set   aside   a   transfer    of   property   to   him    or    it. 

5.   Fry  v.   Penn   Trust   Co.,   5   A.   B.  6.    See    ante,   §   636,   and   post   under 

R.  51.     Compare,  McNaboe  v.   Colum-      subject  of  "Discharge,"  §  3733. 
bian  Mfg.  Co.,  18  A.  B.  R.  684,  153  Fed. 
967    (C.    C.   A.   N.   Y.). 
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On  the  contrary,  the  trustee  is  seeking  to  recover  the  value  of  the  property- 
transferred  to  the  Warehouse  Company  as  collateral  to  the  Milling  Company's 
note  to  it,  as  if  the  Warehouse  Company  had  been  a  creditor  of  the  Milling 
Company  before  this  note  was  made.  We  think  it  was  not  such  creditor,  and 
that,  there  being  no  antecedent  liability,  the  trustee  was  not  entitled  to  recover." 

But,  if  the  fund  or  property  itself  is  traced  and  returned  in  its  changed 
form,  in  accordance  with  the  rules  of  equity  governing  the  tracing  of  trust 
funds,  such  return  will  not  be  a  preference,  for  neither  is  the  claimant  a 
creditor  nor  the  return  a  transfer.'' 

§  1307|.  Deposits  in  Bank  on  Eve  of  Insolvency,  'Whether  Con- 
stitute Trust  Fund. — The  doctrine  seems  to  be  thoroughly  established 
that  the  receiving  of  deposits  on  the  eve  of  insolvency  by  a  bank  does  not 
give  rise  to  the  relation  of  debtor  and  creditor  but  constitutes  a  fraud  on 
the  part  of  the  bank  towards  the  depositor,  the  deposit  constituting  a  trust 
fund  reclaimable  by  the  depositor. 

In  re  Silver,  31  A.  B.  R.  106,  308  Fed.  797  (D.  C.  Ohio):  "We  hold  then 
that  the  facts  surrounding  this  transaction  justified  petitioners'  claim  that  the 
bankrupt  legally  knew  of  the  insolvency  of  his  business  when  he  received  the 
deposits  in  question.  The  implied  contract,  therefore,  which  ordinarily  arises 
to  create  the  relation  of  debtor  and  creditor  when  deposits  are  made  in  a  bank- 
ing institution  never  was  created,  and  a  trust  impressed  upon  these  funds  in 
behalf  of  these  several  depositors  is  the  equitable  result  of  these  transactions." 

§  1308.  One  Benefited  Must  Hold  Provable  Claim,  Else  Not  Pref- 
erence.— A  transfer  or  judgment  to  constitute  a  preference  must  operate 
to  give  a  "creditor'  a  greater  percentage  of  his  claim  than  other  creditors.* 
Now,  "creditor"  is  defined  by  §  1  (9)  to  include  anyone  who  owns  a  de- 
mand or  claim  provable  in  bankruptcy.^  Hence  it  necessarily  follows,  that 
where  the  one  benefited  does  not  hold  a  provable  claim,  a  preference  has 
not  been  given.  And  the  date  of  the  filing  of  the  bankruptcy  petition  fixes 
the  status  of  the  creditor's  claim. i" 

Clarke  v.  Rogers,  26  A.  B.  R.  413,  183  Fed.  518  (C.  C.  A.  Mass.,  affirmed  in  228  U. 
S.  534,  30  A.  B.  R.  39,  quoted  at  §§  1307 j^,  1313  4-10):  "*.*** 
it  seems  to  be  an  accepted  doctrine  that  preferences  are  within  the  same  sub- 
ject matter  as  claims  provable,  and  it  is  only  with  reference  to  claims  prov- 
able that  preferences  can  be  declared.  Richardson  v.  Shaw,  209  U.  S.  365, 
*  *  *  while  the  definition  of  'creditor'  and  'debt'  do  not  assume  to  be  ex- 
clusive but  only  inclusive,  nevertheless  it  is  undoubtedly  the  general  construc- 
tion of  the  statutes  in  bankruptcy  that  nothing  is  within  their  purview  so  far 
as  preferences  are  concerned,  except  with  reference  to  debts  which  can  be 
proved  for  a  dividend.     On  the  other  hand,  it  must  be  accepted  that  anything 

7.  Compare  post,   §   1883.  9.  Clarke  v.  Rogers,  36  A.  B.  R.  413, 

8.  Bankr.  Act,  §  60  (a).     As  to  what  183  Fed.  518  (C.  C.  A.  Mass.),  affirmed 
are  provable  claims,   see   ante,   chapter  in  30  A.  B.  R.  39,  238  U.  S.  534. 
XXI.     In  re  Crafts-Riordan  Shoe  Co.,  10.   See  ante,  §§  639,  669. 

36   A.   B.   R.   449,   185   Fed.   931    (D.   C. 
Mass.),  quoted  in  note  to  §  1383. 
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which  can  be  proved  for  a  dividend  is  within  the  purview  of  those  portions  of 
the  statutes  which  relate  to  preferences,  whether  or  not  they  are  strictly  shad- 
owed out  by  the  words  'creditor'  and  'debt'  as  especially  defined  in  the  stat- 
ute  or  as   otherwise  reasonably  understood." 

The  mere  fact  that  a  transferee  had  brought  a  suit  on  contract,  no  judg- 
ment having  rendered  thereon,  probably  would  not  be  sufficient  proof  that 
the  demand  was  a  claim  of  a  creditor,  unless  the  other  evidence  or  the 
pleadings  obviates  the  necessity  of  such  proof. ^^ 

§  1308 1-.  Revival  of  Outlawed  Debt. — A  bankrupt  may  revive  an 
outlawed  debt  if  the  debt  be  bona  fide,  at  any  time  before  the  filing  of  the 
bankruptcy  petition,  even  though  his  motive  be  to  qualify  the  creditor  for 
sharing  in  dividends. 

In  re  Banks,  31  A.  B.  R.  270,  207  Fed.  662  (D.  C.  N.  Y.) :  "I  cannot  hold 
that  a  payment  made  immediately  before  bankruptcy,  or  filing  a  petition  in 
bankruptcy,  to  renew  an  outlawed  debt  and  to  enable  the  creditor  to  come  in 
and  share  in  the  distribution,  the  one  receiving  it  having  no  reasonable  cause 
to  believe  it  will  operate  as  a  preference,  is  a  fraud  on  creditors  or  the  law." 

§  1309.  Payment  or  Other  Transfer  on  Claim  for  Personal  In- 
jury, etc.,  Not  Preference. — Payments  or  other  transfers  to  persons 
holding  claims  for  personal  injuries  are  not  transfers  to  "creditors," 
within  the  meaning  of  the  Act,  and  do  not  constitute  preferences. ^^ 

§  1310.  Payment  or  Other  Transfer  Made  to  or  Enuring  to 
Benefit  of  Surety,  Endorser,  etc.,  of  Bankrupt,  Even  before 
Principal's  Default  or  before  Payment  by  Surety — Preference. — 

Thus,  on  the  other  hand,  payments  or  other  transfers  to  sureties,  endorsers, 
etc.,  or  enuring  to  their  benefit,  may  be  preferences  to  them  even  before 
the  bankrupt  principal's  default  and  before  any  payment  by  the  surety  or 
endorser;  for  sureties,  endorsers,  etc.,  are  "creditors"  from  the  signing  of 
the  obligation  and  before  default  by  the  principal  or  payment  by  the  surety. ^^ 

11.  In  re  Crafts-Riordan  Shoe  Co.,  (C.  C.  A.  N.  Y.,  affirming  7  A.  B.  R. 
26  A.  B.  R.  449,  185  Fed.  931  (D.  C.  412);  Crandall  v.  Coats,  13  A.  B.  R. 
Mass.).  712,   133   Fed.   965   (D.   C.   Iowa);   Lan- 

12.  See  ante,  chapter  XXI,  "Claims  dry  t'  Andrews  6  A  B.  R.  281,  48  Atl. 
Ex   Delicto"   §   635  -'"^°   (bup.  Ct.  R.  I.);   In   re  Matthews 

13.  In  re 'stout,  6  A.  B.  R.  505,  109  Ma^s°V  tn  %"."' qinH^^'  ^^  ^,  1'  ll^p" 
Fed.  794  (D.  C.  Mo.),  quoted,  ante,  !!f  ^^^  ^"  "^^vt  f  Th  I"'  "  ^  ^^  ^M 
§  644;  Livngston  v.  Heineman,  10  A.  ^^L^,,;,^'  .Y''  v.J-'',^'  -"7"!^  M"^ 
R  R  \q  190  Fpd  7R7  (C  C  A  Ohio  endorsers  are  creditors  frofti  the 
B.  R.  39,  120  fed  787  (L.  U  A^  Ohio,  j^^^  ^j  signing,  and  even  before  de- 
reversmg  In  re  New,  8  A.  B.  R.  566),  („,,\i.  „_  „o„™t„j-  t  ^i  ^  ^  ">- 
quoted   tnte,   §    644;    Swarts   v.    Siegel,  l^^'   cl  aoterxxi    "P  ^^X   n.ht'<f" 

8    A.    B.    R.    694,    695,    117    Fed.    13    (C.       A^,     %'^J:1\    r^^^^f^    ^^^r/o 
,-,.-.,    s  \ii      !•/.,,     T  "'V-    3.        Contmgent    Claims,      S8    642, 

0'nnn^en^'l2"AB'R  'fill  131  Fed'  '''■  ^obusch  v.  Hand,  19 '  A.' B.  R. 
Hn  ??,    r    I!      \  ;  .4     '/    s  «!r       ^^S'   l^e   Fed.   eeo   (C.   C.   A.   Mo.);   In 

150   (D.   C.   Mass.),  quo  ed  ante    §   644;        .^   g^ji        &  ^         ^\   ^    g     j^        ( 

R'^fi73'  117  F°eTl  fc  O  a'MoV  In  ^"^^  ''^  ^^-  ^'  P^')'  Compare  In 
fe  Lvon  10  A  B  R Sf' itl  Fed  723  ^^  ^^^^^^  Supply  Co.,  23  A.  B.  R. 
re  i^yon,  10  A.   U.  K.  25,   121   fed.  723       ^^q^  j^q  p^^j    j^g  ^P    ^    Ohio);  Brown 
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McAtee  v.  Shade,  26  A.  B.  R.  151,  185  Fed.  442  (C.  C.  A.  Mo.):  "Mr.  Quinn 
having  thus  endorsed  these  notes  at  once  became  liable  to  the  bank  (the  cred- 
itor) either  as  maker  or  guarantor  for  their  payment,  if  there  was  a  va,lid  con- 
sideration for  his  endorsement  of  them,  and  at  the  same  time  became  a  cred- 
itor  of  the   bankrupt." 

Lazarus  v.  Eaga'n,  30  A.  B.  R.  287,  206  Fed.  518  (D.  C.  Pa.):  "There  is,  fur- 
thermore, no  doubt  that  at  the  time  of  the  transfer  Greggs  was  Eagan's  cred- 
itor by  reason  of  the  endorsement  of  the  note  at  bank.  That  an  indorser  or 
surety  on  a  note  may  be  a  creditor  within  the  meaning  of  the  bankruptcy  law 
has  been  held  in  a  long  line  of  cases.  Eagan  having  permitted  or  induced  pay- 
ment of  the  note,  thereby  intending  to  relieve  himself  from  payment  of  all  or 
a  portion  of  it,  to  that  extent  was  benefited  and  constituted  him  a  creditor.'' 

Under  this  doctrine,  payment  to  a  holder  has  been  held  a  preference  to 
an  accommodation  endorser.^* 

§  1311.  Payment  or  Other  Transfer  to  Present  Owner  of  Claim, 
Preference  to  Both  Present  Owner  and  Also  to  Transferror,  if 
Transferror  Remains  Bound  as  Surety  or  Endorser. — The  payment 
of  the  bankrupt's  note  to  the  endorsee  of  the  original  creditor,  or  to  the 
present  owner,  may  constitute  a  preference  to  the  endorsee  or  original 
creditor  as  of  the  date  of  the  payment,  notwithstanding  the  benefit  of  the 
payment  may  enure  also  to  a  surety  or  endorser. 

In  re  Geo.  M.  Hill  Co.,  12  A.  B.  R.  221,  120  Fed.  315  (C.  C.  A.  Ills.):  "It  is 
insisted  by  the  appellant  that  payment  by  the  bankrupt  of  notes  given  by  it  to 
third  parties  and  discounted  by  the  bank  were,  under  the  law,  preferential 
payments  to  those  for  whom  the  bank  discounted  the  notes,  and  were  not 
preferential  payments  to  the  bank.  We  are  not  able  to  concur  in  this  conten- 
tion. *  *  *  Within  the  definitions  of  the  Bankruptcy  Act  the  indorser  has 
been  held  to  be  a  creditor  of  the  bankrupt,  while  his  liability  as  endorser  is 
contingent,  so  as  to  charge  him  with  preferential  payments  made  to  the  holder 
of  the  note.  Swarts  v.  Siegel,  8  A.  B.  R.  689,  117  Fed.  13.  But  none  the  less 
is  the  owner  of  the  note  likewise  subjected  to  the  penalties  of  the  act  for 
receipt  of  such  preferential  payment.  Swarts  v.  Fourth  Nat'l  Bk.  of  St.  Louis, 
8  A.  B.  R.  673,  117  Fed.  1.  In  these  cases  both  the  bank  and  the  endorsers  were 
held  chargeable  for  receipt  of  preferential  payment  by  reason  of  the  amount 
paid  to  the  bank  which  payment  must  be  refunded  before  either  party  could 
prove  an  independent  claim  against  the  bankrupt  with  which  the  other  party 
was  in  no  wise  connected.  This  would  not.  result,  as  counsel  supposed,  that 
in  such  case  the  insolvent  estate  would  recover  twice  what  it  lost.  Only  the 
amount  by  which  the  assets  of  the  estate  had  been  depleted  must  be  returned." 

V.  Streicher,  24  A.  B.  R.  267,  177  Fed.  Surety      on     Government      Contract 

473   (D.  C.  R.   I.).  Advancing    Money    to     Meet    Payroll 

Bank   of   Wayne   v.    Gold,    26   A.    B.  and    Taking    Cognovit   Note    Therefor 

R.    723,    146    (App.    Div.    N.    Y.)    296,  and    Levying   Judgment    Same    Day. — 

130   N.   Y.   Supp.   942;    Stern   v.   Paper  United   Surety   Co.   v.   Iowa   Mfg.   Co., 

Co.,  28  A.  B.   R.  592,  198  Fed.  642   (C.  24  A.  B.  R.  726,  179  Fed.  55   (C.  C.  A. 

C.    A.     N.     Dak.).      Compare     inferen-  Mo.).     But  compare  post,   §   2191. 

tially.  Page  v.  Moore,  24  A.  B.  R.  745,  14.   Obiter   (reasonable   cause   of   be- 

179    Fed.     988     (D.     C.     Pa.).     United  lief    not   proved).      Reber    v.    Shulman 

Surety  Co.  v.  Iowa  Mfg.  Co.,  24  A.   B.  &  Bro.,  24  A.  B.   R.  782,   179   Fed.  574 

R.  726,  179   Fed.  55   (C.  C.  A.   Mo.).  (D.  C.   Pa.). 
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On  the  other  hand,  the  payment  of  the  bankrupt's  note  to  an  endorsee 
of  the  original  creditor  likewise  may  constitute  a  preference  upon  the  orig- 
inal debt,  as  of  the  date  of  the  payment:  it  enures  to  the  benefit  of  the  en- 
dorser or  original  creditor  (if  the  original  creditor  is  still  bound),  and  gives 
him  a  preference. ^^ 

In  re  Meyer,  8  A.  B.  R.  598,  115  Fed.  997  (D.  C.  Tex.)  :  "The  debt  of  Walshe 
&  Co.  (the  original  creditor)  was  reduced  by  the  payments  made  by  the  bank- 
rupt to  Brooke,  Smith  &  Co.  (the  endorsee),  and  therefore  Walshe  &  Co.  en- 
joyed the  fruits  of  such  payments  as  much  as  if  they  had  been  made  direct 
to  them.  It  would  be  inequitable  and  unjust  to  other  creditors  to  say  that 
they  had  received  nothing  on  the  $350  note  given  them  by  the  bankrupt." 

But  in  one  case  it  is  held  to  be  a  preference  as  of  the  date  of  the  receipt 
by  the  indorser  of  the  consideration  from  the  endorsee. ^^ 

The  original  transferror  or  indorser,  or  (if  still  bound)  the  oiginal  cred- 
itor, must  surrender  the  preference  (if  "received  with  reasonable  cause" 
since  the  Amendment  of  1903)  before  he  can  have  his  claim  allowed;  for 
the  payment,  though  made  to  another,  is  nevertheless  made  to  extinguish 
the  original  claim  and  the  original  claimant  receives  benefit  thereby. ^'^  And 
the  trustee  may  recover  the  payment  from  the  endorser,  if  the  payment  was 
made  at  his  request,  to  relieve  him,  and  with  reasonable  grounds  existing 
on  the  indorser's  part  to  believe  a  preference  would  be  effected  thereby. ^^ 


15.  In  re  Lyon,  10  A.  B.  R.  25,  121 
Fed.  733  (C.  C.  A.  N.  Y.,  affirming  7 
A.  B.  R.  412);  Landry  v.  Andrews,  6 
A.  B.  R.  281,  21  R.  I.  597;  In  re 
Matthews  &  Rosenkranz,  15  A.  B.  R. 
721  (Ref.  Mass.);  In  re  Waterbury 
Furniture  Co.,  8  A.  B.  R.  79,  114  Fed. 
255  (D.  C.  Conn.);  (1867)  Bartholo- 
mew V.  Bean,  18  Wall.  635;  (1867) 
Ahl  V.  Thorner,  3  N.  B.  R.  118,  Fed. 
Cases,   No.   103. 

16.  In  re  Weissner,  8  A.  B.  R.  177 
(D.   C.    N.   Y.). 

17.  In  re  Matthews  &  Rosenkranz, 
15  A.  B.  R.  721  (Ref.  Mass.);  In  re 
Waterbury   Furn.   Co.,   8   A.   B.   R.   79, 

114  Ped.  255  (D.  C.  Conn.);  obiter, 
In  re  Wyly,  8  A.  B.  R.  604  (D.  C. 
Tex.);    In   re   Meyer,   8   A.   B.    R.   598, 

115  Fed.  997    (D.   C.  Tex.). 

Contra,  see  obiter,  In  re  Bullock,  8 
A.  B.  R.  646,  116  Fed.  667  (D.  C.  N. 
Car.):  This  question  was  not  neces- 
sary to  be  decided,  for  there  was  no 
proof  of  insolvency  at  the  time  of  the 
payments,    anyway. 

Compare,  apparently  contra,  In  re 
Weissner,  8  A.  B.  R.  177  (D.  C.  N.  Y.), 
where  the  court  held,  that  money  re- 
ceived from  third  party  by  creditor  on 
discounting  bankrupt's  note  consti- 
tuted a  preference  as  of  the  date  the 
discount  money  was  applied  on  the 
bankrupt's    debt,    although    the    bank- 


rupt did  not  pay  anything  out  of  his 
estate  until  the  note  matured.  This 
does  not  seem  to  be  good  law,  how- 
ever. 

Compare,  apparently  contra,  In  re 
Harpke,  8  A.  B.  R.  535  (C.  C.  A. 
Wis.),  where  the  court  held,  that  the 
holder  of  the  bankrupt's  unindorsed 
note  is  not  debarred  from  proving  his 
claim  thereon,  because  within  the  four 
months  period  he  received  from  the 
endorser  payment  of  another  note, 
having  reason  to  believe  that  the 
money  therefor  had  come  from  the 
bankrupt,  though  in  ignorance  of  his 
insolvency  at  the  time  of  such  pay- 
ment. This  would  be  good  law  now, 
since  the  amendment  of  1903  exoner- 
ates from  the  necessity  of  surrender 
those  receiving  preferences  without 
reasonable  grounds,  etc.;  but,  qujere, 
whether  it  was  good  law  when  enun- 
ciated. The  classification  of  unin- 
dorsed and  indorsed  notes  into  sepa- 
rate classes  also  is  not  correct. 

18.  Landry  v.  Andrews,  6  A.  B.  R. 
281,  21  R.  I.  597. 

Compare,  where  facts  held  insuffi- 
cient to  show  that  the  president  of  a 
bankrupt  corporation  had  caused  it  to 
make  the  transfer  in  order  to  relieve 
him  from  his  endorsement.  Page  v. 
Moore,  24  A.  B.  R.  745,  179  Fed.  988 
(D.  C.  Pa.). 
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Kobusch  V.  Hand,  19  A.  B.  R.  379,  156  Fed.  660  (C.  C.  A.  Mo.):  "Where 
the  surety  is  the  president  of  the  Bankrupt,  and  with  knowledge  of  its  in- 
solvency directs  the  payment  to  the  holder  of  the  obligation  with  intent  to 
relieve  himself  from  liability  and  to  secure  an  advantage  over  other  creditors,  a 
preference  arises  which  may  be  recovered  from  him  by  the  trustee." 

§  1312.  Partner  Selling  Out  to  Remaining  Partner,  Not  Prefer- 
ence to  Individual  Creditors. — Where  a  partner  sells  out  to  his  sole  co- 
partner, the  partnership  being  insolvent,  it  has  been  held,  that,  in  effect,  a 
preference  has  been  made  by  the  partnership  to  the  individual  creditors. i" 
But  this  would  hardly  be  a  case  of  preference,  for  the  preference,  to  be 
such,  must  be  to  a  creditor  of  the  bankrupt,  but  such  a  transfer  does  not 
give  any  advantage  to  any  creditor  of  the  bankrupt  partnership.  It  simply 
puts  the  property  out  of  the  reach  of  all  partnership  creditors  until  the  in- 
dividual creditors  of  the  remaining  partner  have  been  paid.^^* 

The  placing  of  a  custodian  in  charge  of  a  partnership  store  by  agree- 
ment of  all  parties,  to  receive  the  proceeds  of  sales  and  to  apply  the 
same  upon  an  execution  on  an  individual'  judgment  against  one  of  the  part- 
ners, the  judgment  and  all  the  other  proceedings  occurring  within  the  four 
months  preceding  the  bankruptcy  of  both  partners  and  of  the  partnership, 
has  been  held  to  constitute  a  preference. ^^ 

But  here  again  it  was  not  a  preference  because  the  transfer  was  not  to 
a  creditor  of  the  bankrupt.  It  was  simply  a  diversion  of  partnership  funds 
to  one  receiving  the  funds  with  knowledge. ^^ 

§  13 12 J.  Transfers  of  Individual  Property  Whether  Preferences 
in  Partnership  Bankruptcies.^ — In  general,  transfers  by  one  member  of 
an  insolvent  partnership  of  his  individual  property  within  four  months  of 
the  bankruptcy  of  the  partnership  are  not  preferences  in  the  partnership 
bankruptcy.22 

Obiter,  Mills  v.  Fisher  &  Co.,  20  A.  B.  R.  237,  159  Fed.  897  (C.  C.  A.  (Tenn.) : 
"But  it  is  not  an  act  of  bankruptcy  for  which  a  firm  may  be  adjudged  a  bank- 
rupt, that  one  of  its  members,  out  of  his  individual  estate,  prefers  one  of  his 
own  or  one  of  the  firm's  creditors.  *  *  *  T^e  application  by  one  partner 
of  his   individual   property   to   the   payment   of   one   firm    creditor   would   be   an 

19.  In  re  Head  &  Smith,  7  A.  B.  R.  1903  made  the  existence  of  such  rea- 
556,  114  Fed.  489  (D.  C.  Ark.).  Com-  sonable  grounds  a  necessary  element 
pare,    post,    §    2369.  in  barring  a  claim  on  account  of  pref- 

19a.   In   re   Denning,   8  A.   B.   R.   133,  erence. 

114  Fed.   219   (D.   C.  Mass.),  quoted  at  21.  See  post,  §  3268,  et  seq. 

§   2270;   however,   compare   doctrine   of  22.  Miller  v.   (New  Orleans)   Acid  & 

§  226814.  Fertilizer  Co.,  21  A.   B.  R.  416,  211  U. 

20.  In  re  Metzger  Toy  &  Novelty  S.  496,  affirming  117  La.  831.  Obiter, 
Co.,  8  A.  B.  R.  307,  114  Fed.  957  (D.  Mayes  v.  Palmer,  31  A.  B.  R.  325,  208 
C.   Ark.).     In   this   case   there  was   no  Fed.  97   (C.  C.  A.  Mo.). 

need   of  proof  of   "reasonable   grounds  Compare       corresponding      proposi- 

for   belief"   because   it   arose   upon   the  tion  under   "First   Element   of  a   Pref- 

refusal   of  the   court  to   allow  a  claim  erence,"  ante,  §§  1390,  1391;  also,  com- 

until  preferences  had  been  surrendered  pare  post,  §  1387^. 
and    arose    before    the    amendment    of 
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individual  act,  and  not  the  joint  act  of  the  firm,  and,  therefore,  not  an  act 
for  which  the  firm  could  be  adjudged  bankrupt." 

That  is,  they  are  not  preferences  unless  the  individual  member  be  also 
adjudged  bankrupt  in  the  same  proceedings. ^^^ 

But  a  transfer  of  individual  assets  by  one  member  to  pay  a  firm  creditor 
a  greater  percentage  than  another  firm  creditor  would  get  from  the  same 
individual  estate,  may  be  a  preference,  since  the  individual  estates  consti- 
tute, sub  modo,  funds  to  which  partnership  creditors  are  entitled  to  resort, 
in  proper  order  of  priority  after  individual  creditors  are  satisfied  in  full, 
so  that  a  transfer  to  one  firm  creditor  without  a  like  transfer  to  other  firm 
creditors  would  be  the  giving  of  a  greater  percentage  to  one  creditor  than 
to  another  of  the  "same  class"  in  the  order  of  priority.^^ 

And  such  an  individual  transfer  may  be  a  voidable  preference  in  a  part- 
nership bankruptcy  by  state  law,  of  which  the  trustee  may  avail  himself 
by  subrogation  to  the  rights  of  any  creditor  who  has  already  instituted  pro- 
ceedings.^^ 

§  1312 1.  Transfers  of  Partnership  Property,  Whether  Prefer- 
ence in  Individual  Bankruptcies. — Bankruptcy  proceedings  against  one 
partner  do  not  affect  the  validity  of  a  transfer  made  by  the  partnership. ^^ 

Thus,  preferences  given  by  a  partnership  on  partnership  property  that  is 
being  administered  in  the  individual  bankruptcy  proceedings  of  one  of  the 
partners,  are  not  affected.^® 

§  13l2|.  Transfers  to  Creditor's  Agents. — Of  course,  transfers  to 
a  creditor's  agent  or  to  one  acting  as  a  go-between  are  within  the  prohibi- 
tion :    quid  f acit  per  alium,  facit  per  se.^'^ 

§  1313.  When  Stock  Broker's  Customer  Becomes  "Creditor." — 

The  various  relations  into  which  stock  brokers  and  their  customers  get 
themselves  by  their  different  transactions  have  given  rise  to  considerable 
discussion.  As  to  a  broker  buying  and  selling  stock  on  margin  for  custo- 
mers, it  has  been  held  in  Massachusetts  and  in  some  other  states  that  his 
relation  to  customers  is  that  of  debtor  and  creditor  and  not  that  of  fiduciary 
and  beneficiaries,  and  that  a  payment  upon  a  running  account  between  them 
may  be  a  preference. ^^ 

In  re  Dorr,  28  A.  B.  R.  505,  196  Fed.'292  (C.  C.  A.  Cat.):  "In  the  case  at  bar 
there   was   no   pledge   or   contract   of   pledge.     What   the   bankrupt   did   for   the 

22a.   Compare   post,   §   2268^^.  27.  See       ante,       "Indirect       Prefer- 

23.  Compare  post,  §  2368 J4;  also  see  ences,"  §  1300;  also  see  Alexander  v. 
Mills  V.  Fisher  &  Co.,  20  A.  B.  R.  S37,  Redmond,  24  A.  B.  R.  630,  182  Fed. 
159   Fed.   897    (C.    C.   A.   Tenn.).  92  (C.  C.  A.  N.  Y.). 

24.  Miller  v.  New  Orleans  Acid  &  28.  In  re  Gaylord,  7  A.  B.  R.  577, 
Fertilizer  Co.,  21  A.  B.  R.  416,  211  U.  ill   Fed.  117    (D.   C.   Mo.). 

S.  496   (aiifirming  117  La.  831).  For    Massachusetts    cases,    see    cita- 

25.  McNair  v.  Mclntyre,  7  A.  B.  R.  tions  in  Richardson  v.  Shaw,  19  A.  B. 
638,  113   Fed.  113   (C.   C.  A.  N.  Car.).  R.   717,   209   U.    S.   365. 

26.  McNair  v.   Mclntyre,   7  A.   B.   R. 
638,  113  Fed.  113   (C.  C.  A.  N.  Car.). 
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appellant  was  to  purchase  options,  or  the  right  to  buy  grain  for  future  de- 
livery. The  appellant  paid  the  bankrupt  3  per  cent,  of  the  value  of  the  grain 
which  he  wished  to  purchase.  He  did  not  aim  to  purchase  grain  at  that  time, 
but  to  secure  the  right  to  purchase  it  at  a  future  time.  The  bankrupt  telegraphed 
the  orders  to  Wrenn  &  Co.,  members  of  the  Chicago  Board  of  Trade.  They 
went  upon  the  Exchange  in  Chicago  and  entered  into  a  contract  with  some 
other  member  thereof  by  which  the  latter  agreed  to  deliver  to  them  at  any 
time  in  the  month  named  the  amount  of  corn  specified  in  the  order.  Under 
the  contract  no  grain  was  delivered  to  the  bankrupt,  and  he  made  no  advances 
thereon  and  hejd  nothing  in  pledge.  He  was  accountable  to  the  appellant  for 
balances  in  his  favor,  if  any  there  were  after  selling  the  grain  and  making  such 
oflfsets   as   were  chargeable   against  the   proceeds." 

On  the  other  hand,  it  has  been  held  in  New  York,  and  by  the  United 
States  Supreme  Court,  and  it  is  the  weight  of  authority,  that  where  a 
stock  broker  pledges  his  customer's  stocks  in  general  loans,  the  customer 
for  whom  stocks  are  carried  by  the  broker  is  not  a  creditor  and  does  not 
receive  a  voidable  preference,  although  he  knows  the  broker  to  be  insolvent, 
when  he  closes  the  transaction,  pays  the  balance  owing  the  broker  and  re- 
ceives stocks  worth  more  in  the  market  than  the  sum  paid  to  take  them  up. 
The  customer  simply  redeems  his  stock  from  the  broker's  lien  by  "paying 
up."29 

§  1313  1/10.  Public  Corporations  as  Creditors. — There  seems  to 
be  no  reason  for  exempting  public  corporations,  except  of  course  when  act- 
ing in  their  governmental  capacity,  from  the  ordinary  rules  pertaining  to 
preferential  transfers;  and  no  State  law  can  exempt  them  therefrom.^* 
Thus,  a  preferential  transfer  to  a  township  may  be  set  aside. ^^ 

§  1313  2/10.  One  Bankrupt  Estate  as  Preferred  Creditor  of  An- 
other.— The  act  in  §  57  (m)  provides  that  "the  claim  of  any  estate  which 
is  being  administered  in  bankruptcy  against  any  like  estate  may  be  proved 
by  the  trustee  and  allowed  by  the  court  in  the  same  manner  and  upon  like 
terms  as  the  claims  of  other  creditors." 

Where  a  trustee  himself  became  bankrupt,  a  preference  was  charged  in 
the  later  bankruptcy  against  the  former  estate  as  a  creditor. ^^ 

29.  Richardson  v.  Shaw,  16  A.  B.  R.  N.   Y.),   affirmed  sub   nom.  Thomas  v. 

842,  147  Fed.  59  (D.  C.  N.  Y.,  affirmed  Taggart,    19    A.    B.    R.    710,    309    U.    S. 

in    16    A.    B.    R.    876);    Richardson    v.  385. 

Shaw,  i6  A.   B.    R.   876    (D.   C.    N.   Y.,  30.  Compare   situation   as   it   appears 

affirming   16   A.    B.    R.   842);    compare,  from  records   in  United  Surety  Co.  v. 

analogously.  In  re  Boiling,  17  A.  B.  R.  Iowa   Mfg.    Co.,   24  A.   B.   R.   726,   179 

399,    147    Fed.    786    (D.    C.    Va.);    also  Fed.    55    (C.    C.    A.    Mo.).      Compare, 

compare,   analogously,    In   re    Berry   &  also,  post,  §  2191. 

Co., '17  A.  B.  R.  468  (C.  C.  A.  N.  Y.).  31.  Painter   v.    Napoleon   Tp.,    19    A. 

See,   in   addition,   Richardson  v.   Shaw,  B.  R.  412,  156  Fed.  289   (D.  C.  Ohio), 

19  A.  B.  R.  717,  209  U.  S.  365   (affirm-  quoted  at  §  1414. 

ing  16  A.  B.  R.  876,  also  147  Fed.  59).  38.  Block,    trustee,    v.    Rice,    trustee. 

Also      compare,      analogously.      In     re  31     A.    B.    R.    691,    167    Fed.    693     (D. 

Berry  &  Co.,  17  A.  B.  R.  468  (C.  C.  A.  C.  Pa.). 


1170  REMINGTON    ON    BANKRUPTCY.  §    1313    4/10 

§  1313  3/10.  Delivery  to  Puchaser  Who  Has  Paid  in  Advance, 
Whether  Preference. — Where  a  purchaser  from  the  bankrupt  has  paid 
partly  in  advance,  the  deHvery  of  the  goods  purchased  has  been  held  not 
to  be  a  preference,  if  the  transaction  be  bona  fide;  for  the  purchaser  is  not 
a  "creditor"  but  is,  rather,  a  debtor  for  the  balance  due.^^ 

Templeton,  Trustee,  v.  Kehler,  23  A.  B.  R.  41,  173  Fed.  574,  575  (D.  C.  Pa.): 
"But  here  there  was  no  antecedent  debt,  and  therefore  no  preferential  pay- 
ment could  be  made.  The  defendant  was  buying  cattle  from  the  bankrupt  in 
the  usual  course  of  business,  and  had  advanced  money  in  part  payment.  The 
cattle  were  delivered  (the  price  being  concededly  fair)  and  the  defendant  be- 
came the  bankrupt's  debtor  for  the  balance  of  the  price.  *  *  -f  He  was  not 
the  bankrupt's  creditor  in  any  proper  sense,  but  is  rather  to  be  regarded  as  the 
bankrupt's    debtor." 

Yet  such  could  not  be  the  rule  unless  title  to  the  goods  had  already 
vested  in  the  purchaser  or  there  were  some  equitable  lien  thereon  in  the 
purchaser's  favor,  since,  if  it  were  simply  a  payment  in  advance,  then 
the  purchaser  was  a  creditor  to  the  amount  theretofore  paid,  the  bankrupt 
fulfilling  his  obligation  by  delivery  of  goods  instead  of  money. 

§  1313  4/10.  Transfer  by  Bankrupt  to  Himself  in  Another  Ca- 
pacity.— A  bankrupt,  by  transferring  assets  to  himself  in  another  capac- 
ity, may  thereby  create  a  preference;  thus,  where  a  bankrupt,  as  guardian, 
had  misappropriated  trust  funds,  transfers  from  his  individual  estate  to 
make  good  the  defalcation  were  held  to  be  preferences  in  his  individual 
bankruptcy. 

Clarke  v.  Rogers,  328  U.  S.  534,  30  A.  B.  R.  39  (affirming  26  A.  B.  R.  413, 
183  Fed.  518) :  "The  question  in  the  case  is.  Do  these  facts  show  a  preference 
within  the  meaning  of  the  bankruptcy  law?  Putting  to  one  side  the  identity  of 
Shaw  as  an  individual  and  Shaw  as  the  trustee  of  the  trusts,  there  are  the 
elements  of  a  preference.  In  other  words,  there  is  indebtedness;  Shaw  is 
indebted  to  all  of  the  estates  of  which  he  was  trustee.  He  used  his  individual 
property  to  pay  the  indebtedness  of  the  Parsons  trust,  and  he  thus  gave  that 
trust  a  preference  over  the  others.  It  was  enabled  to  the  extent  of  the  prop- 
erty transferred  to  obtain  a  greater  percentage  of  its  debts  that  the  other 
trusts.     *     *     *_ 

"But  this,  appellant  contends,  is  to  evolve  "two  moral  persons  out  of  one 
embezzler.'  The  criticism  only  can  be  made  by  putting  out  of  view  what 
the  'one  embezzler  represents.  He  is  one  being  but  acts  in  m.ire  than  one  ca- 
pacity, and  in  all  of  his  capacities  he  has  duties  and  obligations.  The  relation 
of  a  trustee  to  the  trust  property  is  not  the  same  as  his  relation  to  his  in- 
dividual property.  He  certainly  may  incur  obligations  to  the  trust.  He  can 
only  satisfy  the  obligations  out  of  his  individual  property,  and  by  doing  so 
may  deplete  it,  make  it  deficient,  to  satisfy  its  obligations.  These  are  realities 
not   fictions.     We   must   overlook   essential   things    to   disregard   them.     *     *     * 

"To  the  contention  that  two  persons  were  necessary  to  consummate  a  pref- 

33.  Compare,    instances    of    enu'table  McEldowney,     30    A.    B.    R.     251,    207 

liens   for   advances   on   goods   in   proc-  Fed.    255    (C.    C.    A.    Ky.);    also    com- 

ess   of   manufacture,   ante,   §   1147,   and  pare   §   1316. 
post,  §  1372;  also  Gage  Lumber  Co.  v. 
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erence,  one  to  ^transfer  and  the  other  to  receive  the  property,  the  court  an- 
swered [the  court  in  the  case  quoted]  answered:  'But  where  the  same  person 
acts  as  the  giver  and  receiver  of  the  security,  the  concurrence  and  partici- 
pation of  two  parties  to  the  fraudulent  preference  exist.  *  *  *  One  indi- 
vidual acting  in  two  capacities,  as  debtor  and  on  behalf  of  the  creditor,  may 
constitute   the   two  persons   contemplated  by   the   statute.' 

"And  supplying  the  element  of  knowledge  of  the  insolvency  and  the  pref- 
erence required  by  the  statute,  the  court  said  that  the  ward  was  bound  by  the 
knowledge  of  his  guardian.  *  *  *  As  we  have  said,  there  may  be  a  unity 
of  the  person  in  the  individual  and  the  trustee,  of  the  individual  and  the  guard- 
ian; we  must  look  beyond  it  to  the  difference  in  his  capacities  and  the  duties 
and  obligations  resulting  from  it.  These  duties  and  obligations  are  as  dis- 
tinct and  insistent  as  though  exercised  by  different  individuals,  and  have  the 
same  legal  consequences.'' 

Clarke  v.  Rogers,  26  A.  B.  R.  413,  183  Fed.  518  (C.  C.  A.  Mass.),  affirmed  in 
238  U.  S.  534,  30  A.  B.  R.  39.  "Neither,  as  we  have  said,  is  there  any  difficulty 
arising  from  the  fact  that,  in  these  transactions,  Shaw  as  an  individual  was 
dealing  with  himself  as  trustee.  +  *  *  i^  other  words,  it  follows  beyond 
all  question  that  we  cannot  find  that  what  occurred  here  was  not  a  preference 
in  the  event  we  shou,ld  be  compelled  to  find  that  the  same  transactions  were 
a  preference  when  passing  between  Shaw  as  an  individual  and  his  successor 
in  the  trust." 

Rogers  i:  American  Halibut  Co.,  31  A.  B.  R.  576  (C.  C.  A.  Mass.):  "The 
bankrupt  was  the.  general  business  manager  of  the  defendant  corporation 
and  within  the  prescribed  period  he  paid  the  bookkeeper  in  partial  settlement 
of  overdrafts  of  his  accounts  with  the  company  the  amount  in  controversy.  His 
insolvency  when  he  made  the  payment  is  conclusively  shown  by  his  own  evi- 
dence *  *  *  besides,  his  knowledge  that  he  was  insolvent  is  to  be  imputed 
to  the  defendant  [corporation]  and  if  believed,  the  evidence  would  have  jus- 
tified the  jury  in  finding  that  as  manager,  charged  with  the  supervision  of  its 
business,  he  had  reasonable  cause  to  believe  the  company's  debt  would  be 
largely  satisfied  to  the  detriment  of  his  other  creditors." 

§  1314.  Third  Element  of  a  Preference— Creditor's  Claim  Must 
Have  Been  Pre-Existing  Debt. — The  creditor's  claim  must  have  a 
debt — a  pre-existing  debt:  and  the  transfer  will  not  amount  to  a 
preference  if  made  contemporaneously  with  (or  before)  the  rising 
of  the  claim.     Preference  implies  preceding  credit. 

Section  60  as  before  noted  must  be  read  in  conjunction  wfitli  §  67  (d), 
among  other  sections  in  pari  materia.  Section  67  (d)  is  the  converse  of  §  60 
so  far  as  transfers  by  way  of  lien  are  concerned,  and  protects  all  bona  fide 
liens,  duly  recorded,  where  recording  is  requisite,  that  are  based  upon  a 
"present  consideration."  "Present  consideration"  in  this  connection  must 
be  given  a  broader  construction  than  it  usually  possesses.  As  the  term  is 
commonly  used,  it  is  interchangeable  with  "valuable  consideration."  Thus, 
for  instance,  the  extension  of  time  for  the  payment  of  a  pre-existing  debt 
is  commonly  held  to  be  a  present  or  "valuable"  consideration  for  a  transfer 
based  thereon.  And  well  enough  so  when  the  debtor  is  solvent,  for  when 
he  is  solvent  it  makes  no  difference  whether  his  liabilities  are  reduced  or 
his  assets  increased — the  net  result  is  the  same,  for  the  payment  of  the  debt 
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is  equivalent  to  an  increase  of  his  assets  by  just  so  much.  But  when  a 
debtor  becomes  insolvent  it  is  manifestly  quite  different — it  makes  a  great 
difference  then  whether  the  transaction  results  in  an  increase  of  the  com- 
mon fund  or  merely  in  a  reduction  of  the  liabilities. 

So  it  is  that  by  the  term  "present  consideration"  as  used  in  this  connec- 
tion in  bankruptcy  is  meant  not  a  reduction  of  liabilities,  but  an  increase  or 
exchange  of  assets ;  and  thus  a  lien  given  merely  to  secure  a  pre-existing 
debt  is  not — even  though  not  made  nor  accepted  in  contemplation  of  bank- 
ruptcy— a  valid  lien,  but  if  given  for  money  or  property  then  and  at  that 
present  tiine  passing  into  the  estate,  it  is  valid,  unless,  of  course,  it  is  af- 
fected by  bad  faith. 2* 


34.  Ernst  v.  Mechanics',  etc.,  Bank, 
29  A.  B.  R.  389,  201  Fed.  664  (C.  C. 
A  N.  Y.);  Lindley  v.  Ross,  29  A.  B. 
R.  610,  200  Fed.  733  (C.  C.  A.  111.); 
instance.  In  re  Herman,  31  A.  B.  R. 
243,  207  Fed.  594  (D.  C.  Iowa);  in- 
stance, deed  to  secure  preceding  in- 
debtedness. Northern  Neck  State 
Bank  v.  Smith,  30  A.  B.  R.  527,  205 
Fed.  894.  (C.  C.  A.  Va.);  Simmons  v. 
Greer,  23  A.  B.  R.  443,  174  Fed.  654 
(C.  C.  A.  S.  Car.),  quoted,  on  other 
points,  §  1225^;  Lesser  v.  Bradford 
Realty  Co.,  15  A.  B.  R.  123,  47  N.  Y. 
Misc.  463  (N.  Y.  Sup.  Ct.);  In  re 
Wright   Lumber   Co.,   8   A.    B.    R.   345, 

114  Fed.  1011  (D.  C.  Ark.);  In  re 
Clifford,  14  A.  B.  R.  283,  136  Fed.  475 
(D.  C.  Iowa);  In  re  Little  River  Lum- 
ber Co.,  1  A.  B.  R.  483,  92  Fed.  585 
(D.  C.  Ark.);  Bank  v.  Bruce,  6  A.  B. 
R.  313,  109  Fed.  69  (C.  C.  A.  8.  C.) ; 
In  re  Durham,  8  A.  B.  R.  115,  114  Fed. 
750  (D.  C.  Md.);  impliedly.  In  re  Rud- 
nick,  4  A.  B.  R.  531,  102  Fed.  750  (D. 
C  Wis.).  See.  however.  In  re  Man- 
del,  10  A.  B.  R.  774,  127  Fed.  863 
(Ref.  N.  Y.);  Morgan  v.  Nat'l  Bk.,  16 
A.  B.  R.  645,  145  Fed.  466  (C.  C.  A. 
W.  Va.);  In  re  Soudans  Mfg.  Co.,  8 
A  B.  R.  45,  113  Fed.  804  (C.  C.  A. 
Ind.);  In  re  Cobb,  3  A.  B.  R.  129,  96 
Fed  821  (D.  C.  N.  Car.);  obiter,  In 
re  Pease,  12  A.  B.  R.  68,  139  Fed.  446 
(D.  C.  Mich.);  In  re  U.  S.  Food  Co., 
15  A.  B.  R.  329  (Ref.  Mich.);  Crim  v. 
Woodford,  14  A.  B.  R.  302,  136  Fed. 
34  (C.  C.  A.  W.  Va.);  In  re  Noel,  14 
A  B.  R.  715,  137  Fed.  694  (D.  C. 
Md.);  Young  v.  Upson,  8  A.  B.  R.  377, 

115  Fed.  192  (D.  C.  N.  Y.);  Parker  v. 
Black,  16  A.  B.  R.  205,  143  Fed.  560 
(D.  C.  N.  Y.);  Iron  &  Supply  Co.  v. 
Roll.  Mill  Co.,  11  A.  B.  R.  200,  125 
Fed.  974  (D.  C.  Ala.). 

Impliedly,  In  re  First  Nat'l  Bk.  v. 
Penna.  Trust  Co.,  10  A.  B.  R.  782,  124 
Fed.  968  (C.  C.  A.  Penn.):  In  this 
case,  before  the  four  months  period  a 


bank  took  a  lot  of  billets  as  security 
for  two  notes.  One  note  was  paid 
within  the  four  months  period  and 
thereafter  a  new  loan  was  made  on 
the  strength  of  the  same  security. 
Meanwhile  the  sign  that  the  steel  bil- 
lets had  been  pledged  was  taken  down 
by  mistake.  On  the  discovery  of  the 
mistake  the  sign  was  replaced:  held, 
not  to  constitute  a  preference. 

Instance,  In  re  Graff,  8  A.  B.  R,  745, 
117  Fed.  343  (D.  C.  N.  Y.):  Pay- 
ment on  day  of  assignment  of  balance 
due  to  stock  broker's  bookkeeper  for 
money  left  on  deposit  to  buy  shares, 
is  a  preference  that  must  be  surren- 
dered before  his  claim  for  stock  con- 
verted can  be  allowed. 

Instance,  Martin  v.  Hulen,  17  A.  B. 
R.  510  (C.  C.  A.  Mo.):  Practically 
contemporaneous  transaction.  At  time 
of  purchasing  giving  chattel  mortgage 
on  goods  purchased  which  covered  fu- 
ture additions  and  then  immediately 
consolidating  old  stock  with  goods 
purchased — held,   no   preference. 

Instance,  compare,  inferentially.  In 
re  Graff,  8  A.  B.  R.  744  (D.  C.  N.  Y.): 
Stockbroker's  customer  leaving  on  de- 
posit money  for  purchase  of  stock, 
stock  purchased  is  not  a  preference. 

Instance,  Sabin  v.  Camp,  3  A.  B.  R. 
578,  98  Feci.  974  (D.  C.  Ore.):  Con- 
summation of  purchase  within  four 
months  period. 

Instance,  In  re  Gesas,  16  A.  B.  R. 
872  (C.  C.  A.  Idaho):  Banker's  lien 
held  not  to  cover  stocks  of  merchan- 
dise, live  stock,  etc.,  but  only  securi- 
ties, etc.     See  post,  §  1506. 

Compare  [surety  on  government 
contract  advancing  money  to  meet 
payroll  and  at  same  time  taking  judg- 
ment note  therefor  upon  which  takes 
immediate  judgment  and  levies,  all  in 
same  day,  yet  held  preference].  United 
Surety  Co.  v.  Iowa  Mfg.  Co.,  24  A.  B. 
R.   726,   179    Fed.   55    (C.   C.   A.   Mo.). 
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Tiffany  v.  Institution,  18  Wall.  375:  "The  preference  at  which  this  law  is 
directed  can  only  arise  in  the  case  of  an  antecedent  debt." 

In  re  Wood  &  Henderson,  20  A.  B.  R.  1,  210  U.  S.  246:  "This  [payment  of 
attorney  in  advance  for  services  to  be  rendered  in  bankruptcy]  is  not  a  case  of 
preference,  where  part  of  the  estate  is  transferred  to  a  creditor  so  as  to  give 
him  more  of  the  estate  than  to  others  of  the  same  class,  under  §  60.  *  *  * 
It  is  a  transfer  in  consideration  of  future  services,  to  be  reduced  if  found  unrea- 
sonable  in   amount.'' 

Davis  V.  Turner,  9  A.  B.  R.  716,  120  Fed.  605  (C.  C.  A.  N.  Car.):  "This 
would  seem  to  settle  the  point  in  question.  The  previous  Bankrupt  Act  con- 
tained, substantially,  a  provision  similar  to  that  in  the  present  law  relative  to 
the  transfer  of  property  in  order  to  prefer  a  creditor,  but  did  not  make  any 
exception  for  transactions  based  upon  present  consideration;  and  yet  under 
that  act  it  was  held  that,  where  the  debtor  in  good  faith  makes  a  transfer  for 
value  given  at  the  time,  or  in  pursuance  of  an  agreement  made  when  the  con- 
sideration passed,  such  conveyance  will  not  be  an  act  of  bankruptcy.'' 

farmers'  Bk.  v.  Carr,  11  A.  B.  R.  733,  127  Fed.  690  (C.  C.  A.  S.  C.)  :  "The 
essential  principle  of  the  bankrupt  law  is  that  all  of  the  bankrupt's  property  be 
divided  equally,  without  preference,  to  the  payment  of  his  debts.  It  abhors 
preferences.  But  if  bona  fide  an  advance  in  praesenti  be  made  to  one  who 
afterwards  within  four  months  becomes  a  bankrupt,  that  will  be  sustained,  and 
a  lien  therefor  held  valid." 

Stedman  v.  Bank  of  Monroe,  9  A."  B.  R.  4,  117  Fed.  237  (C.  C.  A.  Iowa): 
"Aside  from  other  provisions  of  the  Bankrupt  Act,  this  recorded  chattel  mort- 
gage would  have  been  valid  security  for  the  prior  as  well  as  for  the  then  present 
loan,  according  to  its  terms  and  purport.  It  was  not  illegal,  and  its  continued 
security  of  the  prior  loan  merely  failed  because  the  bankruptcy  of  the  mortgagor 
intervened  within  four  months  of  the  giving  "of  the  mortgage,  and  the  security, 
under  the  terms  of  the  act,  became  as  to  the  prior  loan  a  preference.  But  no 
such  result  followed  in  respect  to  the  $3,000  actually  loaned  when  the  mortgage 
was   given." 

In  re  Davidson,  5  A.  B.  R.  528,  109  Fed.  882  (D.  C.  Iowa):  "So  the  question 
is,  can  a  bank,  knowing  a  merchant  is  hard  pressed,  loan  the  merchant  money 
with  which  to  pay  his  debts,  the  banker  at  the  time,  and  as  part  of  the  same 
transaction,  taking  mortgage  security,  and  but  for  which  the  money  would  not 
have  been  loaned?  *  *  *  'j'jjg  bank  did  not  receive  a  preference.  Without 
the  mortgage,  and  in  the  absence  of  the  supposed  right  to  receive  the  mort- 
gage, the  bank  would  not  have  parted  with  its  money. 

"It  is  a  very  different  case  where  one  is  already  a  creditor  and  later  insists 
upon  and  receives  security.  Then  he  may  be  held  to  have  participated  in  the 
preference  with  all  responsibilities.     *     *     * 

"The  statute  certainly  cannot  be  invoked  to  put  an  end  to  legitimate  business. 

"And  if  the  statute  does  mean,  as  is  contended  by  the  objecting  creditors, 
then  it  is  readily  seen  that  no  business  can  be  transacted  with  a  merchant  from 
the  moment  he  becomes   embarrassed." 

Furth  V.  Stahl,  10  A.  B.  R.  442,  205  Pa.  St.  439:  "A  pledge  or  payment  for 
a  consideration  given  in  the  present  or  to  be  given  in  the  future,  whether  in 
money  or  goods  or  services  is  not  a  preference.  The  object  of  prohibiting 
preferences  is  to  prevent  favoritism  whether  for  secret  benefit  to  himself  or 
other  reason  among  a  debtor's  creditors,  who  ought  in  fairness  to  stand  on  the 
same    footing.      A    transaction   by   which   a    debtor    parts    with    something   now. 
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in  return  for  something  he  acquires  or  is  to  acquire  in  the  future,  is  not  within 
the   mischief   the    act    was   aimed   against." 

In  re  Busby,  10  A.  B.  R.  650,  124  Fed.  469  (D.  C.  Penn.) :  "At  the  time  a 
debt  is  created,  the  creditor  has  the  right  to  dictate  the  terms  on  which  he 
will  part  with  his  money  or  property  and  may,  therefore,  demand  that  he  shall 
first  be  secured  to  such  an  extent  as  satisfies  him.  With  this  the  Bankruptcy 
Law  does  not  undertake  to  interfere,  the  creditor  being  allowed  to  retain  with- 
out question  whatever  advantage  he  has  acquired  thereby.  Bankrupt  Act,  § 
57  e-h.  But  when  a  debt  is  once  contracted,  payment  on  account  or  the  trans- 
fer of  property  for  the  purpose  of  better  securing  it,  constitutes  a  preference 
if  the  debtor  is  insolvent  at  the  time,  and  the  result  will  be  to  enable  the 
creditor  to  obtain  a  greater  percentage  of  his  claim  than  others  of  the  same 
class.  Section  60a.  This,  in  case  of  the  subsequent  bankruptcy  of  the  debtor, 
the  law  does  not  allow  to  go  unchallenged.  The  creditor  so  preferred  must 
surrender  the  preference  if  he  desires  to  participate  in  the  rest  of  the  bankrupt's 
estate.     Section  57g.'' 

In  re  Belding,  8  A.  B.  R.  719  (D.  C.  Mass.):  In  this  case  a  bank  appropriated, 
under  a  "banker's  lien,"  surplus  collateral  held  for  one  loan  upon  another  loan, 
the  court  saying,  "In  so  far  as  this  lien  was  given  to  secure  a  pre-existing 
debt,  and  was  without  present  consideration  it  would  be  invalid  as  a  preference." 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  361,  153  Fed.  123  (C.  C.  A.  Neb.) : 
"The  agreement  of  conditional  sale  whereby  the  vendor  retained  the  title  to  the 
machinery  and  material  until  its  purchase  price  was  paid  did  not  create  a  pref- 
erence voidable  under  the  bankruptcy  law  because  it  was  given  for  a  present 
consideration,  for  the  machinery  and  material  which  were  and  continued  to  be 
the  property  of  the  vendor,  and  because  it  was  made  more  than  four  months 
before  the  petition  in  bankruptcy  was  filed." 

In  re  Union  Feather  &  Wood  Mfg.  Co.,  7  A.  B.  R.  473  (C.  C.  A.  Ills.):  "Nor 
do  we  think  the  payments  to  Goldman  were  preferences,  within  the  meaning 
of  the  Bankruptcy  Law.  The  company  in  the  autumn  of  1900,  not  being  in- 
solvent, was  in  need  of  ready  money  to  pay  its  workmen  their  weekly  wages. 
Goldman  came  to  the  assistance  of  the  company,  advancing  to  Peterson  the 
necessary  money  to  meet  the  pay  roll  on  Saturday  night,  taking  checks  for  the 
amounts  advanced,  which  he  presented  when  the  company  was  in  funds,  and 
which  were  then  paid  to  him  by  the  bank.  This  course  of  business  continued 
at  intervals  for  some  little  time.  It  was  rendered  necessary  by  the  circum- 
stances, to  keep  the  company  a  going  concern.  They  were  present  advances 
of  money  upon  the  checks  of  the  company.'' 

In  re  Wolf,  3  A.  B.  R.  555,  98  Fed.  8.4  (D.  C.  Iowa):  "As  the  security  was 
given  for  a  debt  then  created,  it  was  a  present  security,  and  not  a  preference 
which   was   created   by   the   mortgage.'' 

In  re  Porterfield,  15  A.  B.  R.  18  (D.  C.  Va.) :  "Both  the  State  and  Bankrupt 
Act  recognize  the  right  to  make  a  transfer  giving  preference  for  a  new  and 
not  an  existing  consideration  or  debt,  if  made  in  good  faith." 

McDonald  v.  Clearwater  R.  Co.,  21  A.  B.  R.  183,  164  Fed.  1007  (U.  S.  C. 
C.  Idaho):  "It  is  further  conceded  that  a  preference  is  not  voidable  unless 
it  is  given  in  satisfaction  of  an  antecedent  debt— that  is,  a  debt  which  existed  at 
the  time  the  transfer  was  made." 

The  term  "antecedent  debt"  is  sometimes  used  instead  of  "pre-existing 
debt."     In  bankruptcy  law,  with  regard  to  preferences,  antecedent  or  pre- 
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existing  debt  refers  to  the  time  of  the  transfer  of  the  property  by  which 
the  debt  is  secured  or  satisfied  in  whole  or  in  part.'^"' 

In  re  Fletcher,  136  Mass.  242:  "The  words,  'pre-existing  debt,'  in  their  nat- 
ural meaning  include  all  debts  previously  contracted,  whether  they  have  become 
payable  or  not." 

§  1315.  Cash  Transactions,  Not  Preferences. — Cash  transactions 
are  not  within  the  prohibition. 

But  if  the  transactions  are  really  on  credit,  the  mere  calling  them  by 
usage  of  trade  "cash"  transactions  will  not  take  them  out  of  the  statute. 

In  re  John  Morrow  &  Co.,  13  A.  B.  R.  392,  134  Fed.  686  (D.  C.  Ohio):  "A 
sale  of  goods  to  be  paid  for  in  10  or  30  days  is  not,  in  fact,  a  cash  transaction, 
and  cannot,  by  agreement  of  the  parties,  or  a  usage  of  merchants,  be  regarded 
as   such  within  the  meaning  of  the   Bankrupt  Law." 

§  1316.  Bona  Fide  Sales,  Whether  for  Cash  or  on  Credit,  Not 
Preferences. — For  the  same  reason,  bona  fide  sales  made  by  the  bank- 
rupt up  to  the  very  date  of  the  filing  of  the  bankruptcy  petition  are  valid. 
To  be  sure  the  property  sold  is  taken  out  of  the  trust  fund,  but  the  price,  or 
the  promise  to  pay  the  price,  has  taken  its  place;  and  the  assets — the  trust 
fund — are  not  depleted. ^^ 


35.  See  also.  Mills  v.  Virginia,  etc., 
Co.,  20  A.  B.  R.  750;  Templeton  r. 
Kehler,  33  A.  B.  R.  41,  173  Fed.  574, 
575  (D.  C.  Pa.),  wherein  the  terms 
"antecedent"  and  "pre-existing"  are 
used  interchangeably.  Compare,  In 
re  Marstiburn  v.  Dannenberg,  117  Ga. 
567.  Compare,  McDonald  v.  Clear- 
water R.  Co.,  21  A.  B.  R.  182,  164  Fed. 
1007  (U.  S.  C.  C.  Idaho),  quoted  su- 
pra. 

36.  Instance,  purchaser  of  cotton 
who  has  paid  in  advance  for  it  upon 
pledged  bills  of  lading  attaching  the 
goods  on  arrival,  and  making  settle- 
ment with  trustee.  Boden  &  Haac  v. 
Lovell,  30  A.  B.  R.  353,  203  Fed.  234 
(C.  C.  A.  Ala.).  Compare  Lovell  v. 
Newman,  27  A.  B.  R.  746,  192  Fed.  753 
(C.  C.  A.);  Hentz  v.  Lovell,  27  A.  B. 
R.  258,  192  Fed.  762  (C.  C.  A.).  Im- 
pliedly, Ohio  Valley  Bank  Co.  v. 
Mack,  20  A.  B.  R.  40,  163  Fed.  155 
(C.  C.  A.  Ohio).  Also  impliedly,  con- 
tra, Sargent  v.  Blake,  20  A.  B.  R.  115, 
160  Fed.  57   (C.   C.  A.  Mo.). 

Partner  Selling  Out  to  Co-Partner 
When  Firm  Insolvent. — Where  a 
partnership  is  insolvent  and  one  of 
the  partners  sells  out  to  the  other,  so 
that  the  latter  may  claim  exemptions 
that  could  not  be  claimed  as  long  as 
the  property  remained  partnership 
property,  the  transaction  has  been 
held  to  constitute  a  transfer  to  hinder. 


delay  and  defraud  creditors  and  to  be 
voidable  as  against  the  partnership 
creditors.  See  In  re  Rosenbaum,  1  N. 
B,  N.  541.  Also,  see  In  re  Bergman,  2 
N.  B.  N.  &  R.  806;  contra,  see  In  re 
Rudnick,  102  Fed.  750,  4  A.  B.  R.  531 
(reversing  In  re  Rudnick,  2  N.  B.  N. 
&  R.  769). 

Compare,  as  to  right  to  change  non- 
exempt  property  into  exempt  prop- 
erty, Huenergardt  v.  Brittain  Dry 
Goods  Co.,  8  A.  B.  R.  341,  116  Fed.  31 
(C.  C.  A.  Kas.) ;  compare,  note  to  In 
re  Rennie,  2  A.  B.  R.  182  (D.  C.  I.  T.). 

As  to  what  constitutes  bona  fides, 
see  In  re  Moody,  14  A.  B.  R.  276,  134 
Fed.  628    (D.   C.   Iowa). 

Bona  fide  sale  of  claim  against  in- 
solvent debtor  to  one  who  afterwards 
buys  debtor's  business  and  applies 
claim  on  the  price,  Hackney  v.  Har- 
greaves  Bros.,  Co.,  13  A.  B.  R.  164,  68 
Neb.  624   (reversing  10  A.  B.  R.  213). 

Partner-  selling  out  to  third  party 
and  taking  collateral  for  the  purchase 
price.  In  re  Little,  6  A.  B.  R.  6^1,  110 
Fed.  621  (D.  C.  Iowa). 

Partner  selling  out  to  copartner  and 
then  going  into  bankruptcy,  using 
purchase  money  to  pay  creditors.  In 
re  Kindt,  4  A.  B.  R.  148  (D.  C.  Iowa). 

Partner  Selling  Out  to  Co-Partner 
When  Firm  Insolvent. — For  this  en- 
tire  subject,    see   post,   §    2368,    et   seq. 
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Thus,  where  there  exists  a  bona  fide  contract  of  purchase  of  the  entire 
output  of  the  bankrupt's  lumber  mill,  the  delivery  of  lumber  thereunder, 
within  the  four  months  period,  and  when  the  seller  was  known  to  be  in- 
solvent, has  been  held  not  to  be  a  preference,  though  part  of  the  purchase 
price  had  already  been  advanced. 

Mills  V.  Virginia  Carolina  Lumber  Co.,  30  A.  B.  R.  750,  164  Fed.  168  (C.  C. 
A.  N.  Car.) :  "There  was  no  suggestion  that  the  contract  made  between  the 
Lumber  Company  and  Franklin  for  the  purchase  of  the  entire  output  of 
Franklin's  mill  was  not  a  fair  one  and  one  that  the  law  would  enforce.  The 
contract  was  still  existing  at  the  time  of  the  adjudication  and  whatever  lum- 
ber was  on  hand  as  the  produce  of  the  mill  the  Lumber  Company  had  a  right 
to  claim,  provided  it  complied  with  the  terms  which  had  been  agreed  upon. 
If  there  had  been  no  payment  upon  the  contract  of  purchase  in  advance,  the 
Lumber  Company  would  have  been  entitled  to  require  the  trustee  to  sur- 
render to  it  the  lumber  produced  at  the  mill,  provided  it  complied  with  the 
terms  of  purchase.  Having  advanced  money  upon  the  contract  of  purchase, 
the  lumber  Company  thereby  became  entitled  to  at  least  as  much  of  the 
product  of  the  mill  as  it  had  paid  for  and  it  could  have  recovered  so  much 
from  the  trustee,  even  after  the  bankruptcy.  It  is  our  opinion  that  at  most 
the  taking  of  the  thousand  dollars  worth  of  lumber  under  a  claim  by  the 
Lumber  Company  that  it  was  entitled  to  that  specific  property  by  virtue  of 
the  contract  of  purchase  cannot  be  construed  into  a  payment  upon  an  exist- 
ing debt  such  as  to  constitute  a  preference  under  the  bankruptcy  law." 

Again,  where  a  purchaser  from  the  bankrupt  has  paid  part  of  the  pur- 
chase price  in  advance,  the  delivery  of  the  goods  to  a  corresponding  amount 
within  the  four  months  period  will  not  constitute  a  preference;  for  the 
delivery  is  not  pro  tanto  a  "transfer"  upon  a  pre-existing  debt,  the  pur- 
chaser being  a  debtor  rather  than  a  creditor  all  the  time.^'^ 

iBut  it  would  seem  that  it  must  always  appear  that  title  to  the  goods 
purchased  has  already  passed  or  that  an  equitable  lien  exists  or  that  the 
money  paid  in  advance  is  to  be  kept  intact  as  a  distinct  fund  to  become  the 
bankrupt's  only  on  delivery  of  the  goods  purchased,  otherwise  the  pur- 
chaser is  really  a  creditor. 

§  1317.  Payment  of  Current  Rent,  Not  Preference. — Payment  of 
current  rent  as  it  accrues  is  not  a  preference,;  it  is  upon  a  contemporane- 
ously arising  consideration,  rent  from  its  peculiar  nature  arising  out  of 
the  property  itself,  and,  constructively  at  least,  being  merely  a  part  of  the 
profits  from  the  land,  though  commuted  in  money.^® 

Compare,  inferentially.  In  re  Arnstein,  3  N.  B.  N.  &  R.  106  (Ref.  N.  Y.,  af- 
firmed by  D.  C.) :  "A  contract  of  lease  is  peculiar  in  its  nature  and  differs  in 
many  respects  from  other  contracts.  Rent  as  such  is  an  incident  to  and  grows 
out  of  the  use  and  occupancy  and  is  the  consideration  therefor.  Unaccrued  rent 
cannot  be  said  therefore  to  be  a  fixed  liability  then  absolutely  owing,  payable  in 

37.  Templeton,     trustee,     v.     Kehler,  38.  Compare,   obiter,   In  re   Lange,   3 

33   A.   B.   R.  41,   173   Fed.   574,   575   (D.       A.  B.  R.  331,  97  Fed.  197  (D.  C.  N.  Y.). 
C.  Pa.).     Compare,  ante,  §  1313  3-10. 
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the  future,  or  indeed  a  debt  of  any  kind  as  that  word  seems  to  be  used  in  the 
Act.  It  is  only  an  unmatured  obligation  to  pay  in  the  future  a  consideration 
for  future  enjoyment  and  occupancy.  This  cannot  be  said  to  be,  properly  speak- 
ing, a  present  debt,  demand  or  claim  at  all,  as  these  words  are  apparently  used 
in  the  foregoing  provisions,  due  regard  being  had  to  the  context,  and  cannot 
come  within  either  the  clause  as  to  fixed  liability  then  owing,  or  a  debt  founded 
on   contract." 

But  where  used  as  a  device  for  effecting  a  preference,  the  payment  of 
current  rent  may  constitute  a  preference. 

In  re  Lange,  3  A.  B.  R.  231,  97  Fed.  197  (D.  C.  N.  Y.)  :  "Payment  of  rent  by 
an  insolvent  is  not  necessarily  a  preference.  But  when  it  is  done  as  a  means 
and  for  the  purpose  of  carrying  on  a  business  in  fraud  of  creditors  it  should  be 
so  regarded." 

And  payment  of  past  due  rent  may  constitute  a  preference  unless  such 
rent  were  a  lien  on  the  leasehold,  in  which  event  the  doctrine  of  releasing 
securities  of  equal  value  would  apply. ^^ 

§  1318.  Payment  of  Interest  in  Advance  Not  Preference. — Pay- 
ment of  interest  in  advance  is  not  a  preference.'*" 

§  1319.  Present  Transfers  to  Secure  Future  Advances,  Not 
Preferences. — Likewise,  present  liens  given  or  transfers  made  by  the 
bankrupt  to  secure  future  advances  are  not  preferences — but  are  valid  to 
the  extent,  at  least,  of  the  advances  actually  made.*^ 

§  1319J.  Payment   of  Attorney  in  Advance   Not   Preference. — 

Payment  of  an  attorney  for  services  to  be  rendered  in  bankruptcy  is  not 
a  preference.*^ 

Nor  is  the  securing  of  the  attorney's  fees  and  costs  of  going  into  bank- 
ruptcy, by  way  of  mortgage  or  otherwise,  a  preference;  the  consideration 
is  a  presently  passing  one,  and  both  items  would  be  entitled  to  priority  of 
payment  out  of  the  estate,  in  any  event.*^ 

§  1320.  Mere  Exchanges  of  Property  or  Security,  Not  Prefer- 
ences.— A  mere  exchange  of  one  kind  of  property  or  security  for  another 
of  equal  value  does  not  constitute  a  preference.** 

In  re  Manning,  10  A.  B.  R.  503,  133  Fed.  180  (D.  C.  S.  C.) :  "There  is  nothing 
in  the  Bankrupt  Law  which  forbids  an  exchange  of  securities,  and  if  a  person, 

39.  See  post,  §  1325.  Also,  see  In  205  Pa.  439;  In  re  U.  S.  Food  Co..  15 
re  Pearson,  2  A.  B.  R.  483,  95  Fed.  42.5       A.   B.   R.   339   (Ref.   Mich.). 

(D.  C.  N.  Y.).  In  re  Barrett,  6  A.  B.  Compare,  as  to  such  mortgage  not 
R.  199  (Ref.  N.  Y.):  This  case,  In  re  being  void  as  a  transfer  hindering,  de- 
Barrett,  seems  to  be  based  on  errone-  laying  and  defrauding  creditors,  In  re 
■ous  reasoning  although  the  conclu-  Durham,  8  A.  B.  R.  115,  114  Fed.  750 
sion  was  right  in  its  result.  Land-  (D.  C.  Md.).  See  ante,  §  1233. 
lords  do  not  constitute  a  different  42.  In  re  Wood  &  Henderson,  30  A. 
"class"  within  the  meaning  of  §  60  B.  R.  1,  210  U.  S.  246,  quoted  at  §  2094. 
(a).  See  post,  §  1387.  Nor  is  it  true  43.  In  re  Blanchar.d,  20  A.  B.  R.  417, 
that  the  closing  of  transactions  obvi-  161  Fed.  793  (D.  C.  N.  Car.).  Also, 
ates  a  preference.     See  post,  §  1421.  see  post,  §  1504. 

40.  In  re  Keller,  6  A.  B.  R.  621.  110  44.  See  ante,  "First  Element  of 
Fed.  348   (D.  C.   Iowa).  Preference,"    §    1295.      Sawyer   v.    Tur- 

41.  Furth  V.   Stahl,   10  A.   B.   R.   442.  pin,   91   U.    S.    114.   quoted   ante,   under 
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even  while  insolvent,  makes  such  exchange  as  will  not  diminish  the  value  of 
his  estate,  it  is  unimpeachable;  but  the  court  is  bound,  when  such  a  transaction 
is  reviewed,  to  satisfy  itself  that  the  securities  exchanged  are  of  undoubtedly 
equal   value." 

Obiter,  Iron  &  Supply  Co.  v.  Rolling  Mill  Co.,  11  A.  B.  R.  203,  135  Fed.  974 
(D.  C.  Ala.)  :  "An  exchange  of  securities  within  four  months  of  the  proceed- 
ings in  bankruptcy  is  not  a  preference,  within  the  meaning  of  the  Bankrupt  Act, 
if  the  security  given  up  is  a  valid  one  when  the  exchange  is  made  and  if  it  be 
of  equal  value  with  the  security  substituted  for  it,  or  of  not  greater  value." 

In  re  Noel,  14  A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.) :  "As  to  the  question  of 
preference  under  the  Bankrupt  Act,  it  is  clear  that  a  present  loan  on  security  is 
not  a  preference.  *  *  *  This  loan  was  originally  made  on  the  security  of  the 
mortgage,  and  there  never  was  a  time  in  all  the  transactions  when  Noel  had  the 
money  without  the  bank  having  in  hand  the  mortgage  as  security.  The  loan, 
from  its  inception,  was  always  secured  by  the  execution  of  the  mortgage,  and 
was  always  intended  to  be.  If  a  loan  is  made  upon  security,  it  is  not  forbidden 
in  good  faith  to  substitute  a  new  security,  for  the  old  one." 

Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368:  "Moreover,  it  is  shown  that 
the  mortgage  in  question  was  a  renewal  of  another  instrument  of  like  character 
which  had  been  executed  by  Peterson  to  the  defendants  on  November  8,  1889. 
The  exchange  of  these  securities  did  not  constitute  a  preference  under  the 
bankrupt  law." 

McDonald  v.  Clearwater  R.  Co.,  21  A.  B.  R.  182,  164  Fed.  1007  (U.  S.  C.  C. 
Idaho) :  "Transfers  which  do  not  diminish  the  estate  of  the  bankrupt,  but 
which  constitute  only  a  fair  exchange  of  property,  are  not  preferences." 

§  1321.  But  if  New  Securities  Exceed  Value  of  Old,  Preference 
Arises. — If  new  securities  of  greater  value  are  given  or  additional  securi- 
ties are  given,  the  rule  that  an  exchange  of  securities  is  not  a  preference 
does  not  apply ;  "'^  or  if  the  prior  securities  were  of  doubtful  value,  to  the 

"First  Element  of  Preference,"  §  1085;  Instance    held    not    to    be    such    ex- 

In  re  Little  River  Lumber  Co.,  1  A. -B.  change:      Iron    &   Supply   Co.   v.    Roll- 

R.  482,  93  Fed.  585   (D.  C.  Ark.),  and  ing  Mill  Co.,  11  A.  B.  R.  300,  125  Fed. 

notes.     This  case  was  affirmed  in  4  A.  974   (D.   C.  Ala.):     In   this   case   mate- 

B.  R.  313.     Bank  v.  Rome  Iron  Co.,,  4  rial     was     pledged,     before     the     four 

A.  B.   R.   441,   102    Fed.   755    (U.   S.   C.  months  period,  with  a  bank  for  money 

C.  Ga.);  In  re  Cutting,  16  A  B.  R.  753,  loaned.  In  pursuance  of  an  agree- 
145  Fed.  388  (D.  C.  N.  Y.) ;  In  re  ment  made  at  the  time,  portions  of 
Shepherd,  6  A.  B.  R.  725  (D.  C.  Ills);  the  material  were  permitted  to  be  sold 
In   re   Crafts-Riordan   Shoe   Co.,   26   A.  from    time, to    time    as    needed    in    the 

B.  R.  449,  185  Fed.  931  (D.  C.  Mass.);  manufacture.  Not  simultaneously, 
[1867]  Stewart  v.  Hopkins,  30  Ohio  but  later,  and  within  the  four  months 
St.  531,  quoted  at  §  1325.  period  a  lot  of  accounts  were  pledged 

Instance,  exchange,   as   per   contract,  to  take  the  place  of  the  material.     The 

at  the  rate  of  8  old  patterns  for  7  new  court   held    that    this   was    not   a   mere 

ones,  not  a  preference,  In  re  Nicholas,  exchange  of  securities,  but  was  a  pref- 

10  A.   B.   R.   291,   122   Fed.  299    (D.   C.  erential      transfer      within      the      four 

N.  Y.).  months    period,    for    the    efifect    of    the 

Instance,   renewal   of   insurance  poli-  use   of   the    material   was   to   withdraw 

cies  held  as  pledges.  In  re  Little  River  it   from    the    pledge   weeks    before    the 

Lumber   Co.,   1   A.   B.    R.   482,    92   Fed.  new  security  was  given. 

585  (D.  C.  Ark.,  affirmed  in  4  A.  B.  R.  45.  In  re   Manning,  10  A.   B.   R.   500, 

313).  123    Fed.    180    (D.    C.    S.    C);   In    re 

Instance,    renewal    of    notes    and    of  Busby,   10   A.   B.   R.   650.   134   Fed.   469 

pledges    of    collateral.    Bank    v.    Rome  (D.     C.    Penn.) ;     compare,     Ernst     v. 

Iron  Co..  4  A.  B.  R.  441,  103  Fed.  755  Mechanics',  etc.,  Nat.  Bank,  29  A.  B. 
(U.   S.   C.   C.   Ga.). 
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extent  of  the  increase  of  value  the  transfer  may  be  preferential.*^ 

And  if  the  prior  mortgage,  in  exchange  for  which  the  one  in  question 
was  given,  was  not  recorded  and  is  therefore  void  the  transfer  has  been 
held  to  be  preferential.*''' 

§  1322.  If  Securities  Remain  Same  but  Indebtedness  Secured  In- 
creased by  Antecedent  Debts,  Preference  as  to  Antecedent  Indebt- 
edness.— And  if  the  securities  remain  the  same,  but  the  indebtedness  se- 
cured thereby  is  increased  by  the  addition  of  antecedent  indebtedness,  to 
the  extent  that  such  antecedent  indebtedness  is  secured  thereby,  a  prefer- 
ence may  exist. 

§  1323.  If  Securities  and  Debt  Both  Increased  but  Increase  of 
Debt  Be  for  Present  Consideration  No  Preference  Arises. — If  addi- 
tional securities  are  given  and  the  debt  also  increased,  there  will  be  no 
preference  if  the  increase  of  the  debt  was  based  on  a  corresponding  pres- 
ently passing  consideration. *s 

§  1324.  'Withdrawal  of  Old  Security  and  Substitution  of  New 
Must  Be  Contemporaneous. — The  two  transactions — the  withdrawal  of 
the  old  security  and  the  substitution  of  the  new — must  be  contemporane- 
ous; at  any  rate,  the  withdrawal  must  not  take  place  before  the  delivery  of 
the  substituted  security.'*  ^ 

§  1325.  Payment  of  Secured  Debt,  Thereby  Releasing  Securi- 
ties.— Payment  of  a  secured  debt,  at  any  rate  where  the  securities  re- 
leased thereby  go  to  swell  the  general  estate  of  the  debtor  and  the  benefit 
from  the  payment  does  not  accrue  solely  to  other  lienholders  upon  the 
property,  would  not  be  a  preference. 5" 

R.  289,  301  Fed.  664  (C.  C.  A.  N.  Y.) ;  tially,  In  re  Manning,  10  A.  B.  R.  50O, 

(1867)    Waring  v.    Buchman,   19   N.   B.  123   Fed.   180    (D.    C.   S.    C);   compare, 

Reg.   502.  Iron  &  Supply  Co.  v.  Rolling  Mill  Co., 

46.  In  re  Manning,   10  A.   B.   R.  500,  11  A.   B.   R.   200,   125   Fed.   974    (D.   C. 
133  Fed.  180  (D.  C.  S.  C).     Compare,  Ala.).      To    same    effect,    inferentially, 
Ernst   V.    Mechanics',    etc.,    Nat.    Bank,  Bank   v.    Rome    Iron    Co.,    4   A.    B.    R. 
29   A.    B.   R.   289,   201   Fed.   664    (C.    C.  441,  103  Fed.  755   (U.  S.   C.   C.   Ga.). 
A.   N.   Y.).  Instance,      increasing      the      security 

47.  Brooks  v.  Bank  of  Beaver  City,  with  additional  security  during  the 
25  A.  B.  R.  890  (Sup.  Ct.  Kan.);  Bank  four  months  will  constitute  a  prefer- 
V.  Bruce,  6  A.  B.  R.  311,  109  Fed.  69  ence  as  to  the  additional  security,  In 
(C.  C.  A.  S.  C).  re    Busby,    10   A.    B.    R.    650,    124   Fed. 

Contra,  Deland  v.  Miller,  11  A.  B.  R.  469  (D.  C.  Penn.). 
744,  119  Iowa  368:  "That  the  prior  Instance,  replacing  depreciated  col- 
mortgage  was  not  recorded  is  imma-  lateral  with  collateral  of  no  more 
terial,  save  on  the  question  as  to  value  than  the  depreciated  collateral 
whether  the  present  one  was  executed  originally  had  is  nevertheless  a  pref- 
for  a  present  or  past  consideration."  erence    to    the    extent    of    the    depreci- 

48.  In  re  Cutting,  16  A.  B.  R.  754,  ation,  impliedly.  Iron  &  Supply  Co.  v. 
145  Fed.  388  (D.  C.  N.  Y.).  Rolling  Mill  Co.,  11  A.  B.  R.  200,  125 

49.  Inferentially,    In    re    Stedman    v.  Fed.  974   (D.  C.  Ala.). 

Bank    of    Monroe,    9    A.    B.    R.    4,    117  50.  Instance,    In   re    Elm    Brew.    Co., 

Fed.    237     (C.    C.    A.    Iowa);    inferen-       12   A.   B.   R.   623,   132   Fed.   399    (D.    C. 
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[1876]  Stewart  v.  Hopkins,  30  Ohio  St.  531:  "But  the  payment  of  a  mort- 
gage debt,  where  the  mortgage,  as  in  this  case,  is  full  security  for  the  debt,  is 
not  a  preference  within  the  meaning  of  the  Bankrupt  Act.  For  (as  Lord 
Denman  reasoned  in  Marshall  v.  Lamb,  5  Ad.  &  Ell.  N.  S.  115)  the  assignees 
have  the  mortgaged  property,  and  it  is  indifferent  to  them  whether  they  have 
the  property  free  from  the  mortgage  (supposing  it  to  exceed  in  value  the 
amount  of  the  mortgage)  or  the  property  subject  to  the  mortgage  and  the 
amount  of  the  mortgage  money  in  cash !  It  does  not  diminish  the  bankrupt's 
estate  available  for  the  payment  of  his  other  debts.  The  payment  merely  re- 
leases the  mortgaged  premises  of  the  same  amount  which  would  otherwise 
have  to  be  made  out  of  the  land  for  the  same  purpose  by  the  assignee.  It  has 
been  repeatedly  held  by  the  Supreme  Court  of  the  United  States  that  an  ex- 
change of  property  or  securities  which  do  not  diminish  the  bankrupt's  estate, 
is  not  a  preference  under  the  Bankrupt  Act." 

Obiter  and  merely  inferentially.  Page  v.  Rogers,  31  A.  B.  R.  496,  311  U.  S. 
575:  "The  defendant  therefore  contended  that,  so  far  as  the  payments  from 
the  purchase  money  of  the  coal  lands  were  applied  to  the  indebtedness  se- 
cured by  the  trust  deed,  they  were  payments  for  the  extinguishment  of  a  valid, 
subsisting  lien  upon  the  land,  fixed  upon  it  more  than  four  months  before  bank- 
ruptcy, and  therefore  not  a  preference.  It  may  be  assumed,  without  decision, 
that  the  payment  within  four  months  of  a  bankruptcy  of  a  mortgage  older 
than  four  months,  and  valid  inter  partes,  though  unrecorded,  cannot  be  a 
preference.     There  is  no  such  case  here." 

Of  course,  if  the  benefit  accrues  solely  to  the  other  lienholders,  it  might 
be  held  to  be  pro  tanto  a,  preference. ^^ 

§  1325 1 .  Security  Surrendered,  However,  Must  Be  on  Bank- 
rupt's Property,  Else  Preference. — The  security  surrendered,  by  way 
of  exchange  or  payment,  must  have  been,  of  course,  on  the  bankrupt's  prop- 
erty, and  the  surrender  of  the  property  of  a  third  person  will  not  con- 
stitute the  "fair  exchange''  protected  by  bankruptcy  law.^^ 

§  132 5|.  Mechanics'  Liens,  Landlords'  Liens,   etc. — As  we  have 

N.     Y.):        Collecting    collateral    after  Compare,     on     principle,     Trust      & 

bankruptcy  of  pledgor.  Savings  Bank  Co.  -v.  Trust  Co.,  339  U. 

Instance,  In  re  Riddles'   Sons,  10  A.  S.  435,  30  A.  B.  R.  634. 

B.  R.  304,  133  Fed.  559   (D.  C.  Penn.):  51.  Suggestively      and      inferentially, 

Payment      of      interest      on      mother's  In  re  Elm  Brew.  Co.,  13  A.  B.  R.  635, 

dower    estate    in    lands    descended    to  133    Fed.    399    (D.    C.    N.    Y.):      "The 

bankrupt  from  father.  company's   property,    hence  the   bank's 

Instance,  In  re  Pearson,  3  A.   B.  R.  property,   in  the   certificate,   diminished 

483,  95   Fed.  435   (D.  C.   N.  Y.):     Pay-  with    payment    by    Vienot.      If    Vienot 

raent   of   back   rent   which   was    a   lien  paid    her    whole    debt,    the    company's 

on    a    leasehold,    thus    increasing   value  and    bank's    interest    in    the    certificate 

of  leasehold.  ceased  at  once  and  Vienot  could  com- 

Inferentially,  Wright  v.   Bank,   18  A.  pel  its   surrender  to  her.     Each   dollar 

B.    R.    363,    118    N.   Y.   App.   381.      But  that  the   company  collected  from   Vie- 

compare,    peculiar    instance:      payment  not  correspondingly  shrunk  the  bank's 

to    creditor    having   inchoate    statutory  property  interest   in   the   certificate." 

lien    for    the    purchase    price    of    mine  52.  Compare,     ante,     §     1378.      Com- 

material,     notwithstanding     acceptance  pare,  on  the  facts,  though  the  case  did 

of  chattel  mortgage,  the  lien  itself  not  not    turn    upon    this    point,    In    re    Ev- 

being  waived,  obiter.  In  te  Lynn  Camp  ans   Lumber  Co.,  33  A.  B.   R.  881,   176 

Coal  Co.,  23  A.   B.  R.  60,  168  Fed.  998  Fed.  643   (D.  C.  Ga.). 
(D.   C.   Ky.). 
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seen,  ante,  §  1155,  mechanics'  liens  are  not  preferences,  for  they  are  not 
transfers  to  pay  pre-existing  indebtedness  but  arise,  nail  by  nail,  stone  by 
stone,  as  the  building  itself  rises. 

§  1326.  Liens  or  Other  Transfers,  Partly  on  Present  Considera- 
tion, Partly  on  Past,  Not  Wholly  Void  but  Valid  Pro  Tanto. — Liens 
given  or  other  transfers  made  in  part  for  present  contributions  to  the 
debtor's  assets  or  in  exchange  for  securities  of  at  least  equal  value,  and 
in  part  for  past  contributions  or  for  securities  of  less  value,  are  not  wholly 
void,  but  are  good  pro  tanto,  that  is  to  say,  are  good  to  the  extent  of  the 
present  contributions  or  the  value  of  the  old  securities  released. ^^ 

Bank  v.  Bruce,  6  A.  B.  R.  313,  109  Fed.  71  (C.  C.  A.  S.  C.) :  "To  the  extent, 
therefore,  of  the  consideration  paid  at  the  time  of  the  execution  of  the  note  and 
mortgage,  there  can  be  no  doubt  of  the  correctness  of  the  decision  of  the 
lower  court,  and  it  would  seem  equally  clear  therefrom  that  the  decision  was 
correct  as  to  the  portion  of  the  claim  rejected,  unless  the  mortgage  of  the  7th 
of  October,  also  securing  that  portion,  constituted  a  valid  lien  which  entitled 
appellant,  by  reason  of  one  security  being  a  mere  exchange  for  the  other,  to 
be  paid   that  part  of  the   claim." 

Stedman  v.  Bank  of  Monroe,  9  A.  B.  R.  4,  117  Fed.  237  (C.  C.  A.  Iowa): 
"Aside  from  other  provisions  [than  67  (d)]  of  the  Bankrupt  Act,  this  recorded 
chattel  mortgage  would  have  been  a  valid  security  for  the  prior  as  well  as  of 
the  then  present  loan,  according  to  its  terms  and  purport.  It  was  not  illega,l, 
and  its  continued  security  of  the  prior  loan  merely  failed  because  the  bankruptcy 
of  the  mortgagor  intervened  within  four  months  of  the  giving  of  the  mortgage, 
and  the  security,  under  the  terms  of  the  act,  became  as  to  the  prior  loan  a 
preference.  But  no  such  result  followed  in  respect  to  the  $3,000  actually  loaned 
when  the   mortgage  was   given." 

And  the  same  rule  applies  where  part  of  the  consideration  is  otherwise 
improper,  as  for  instance,  for  usury :    as  to  the  usury,  the  lien  is  void."* 

Amendment  of  1910. — Some  decisions  having  apparently  held  that  § 
67d,  protecting  liens  given  on  presently  passing  consideration,  would  pro- 

53.  In    re    Mandel,    10   A.    B.    R.   774,  stance,   In   re   White,   22   A.   B     R    300 

137  Fed.  863   (Ref.  N.  Y.);  In  re   For-  (Ref.  R.  I.). 

t"fi^W,   15   A.   B.   R.   19,   138   Fed    192  Compare,  In  re  Wright  Lumber  Co., 

(D.  C.  W.  Va.);   In  re  Cobb,  3  A.   B.  g  A.' B    R    345    114   Fed    1011    CD    C 

R.   129     96   Fed    821    (R    C.   N.    Car.)  Ark.),  where  a  mortgage  give"  iVpaTt 

In  re  Wolf,  3  A.  B.  R.  555,  98  Fed.  84  for  a  pre-existing  debt  and  in  part  for 

(D.    C.    Iowa);    In    re    Disnial    Swanip  a   present    loan    was    held    voidable    in 

Contractmg  Co.,   14  A.   B.   R    175,   135  toto.     See  post,  §  1506. 

l"ed.     415     (D.     C.     Va.);     obiter,     im-  r<™            t          r>ii,^„„«T,T^ 

pliedly,  In  re  Clifford,  iV  A.  B.  R.  281,  .J;°^l%^:}\'^  m''c%!\  ^V^-  ^• 

136    Fed.    475     (D.    C.    Iowa);    obiter,  unV     f       l            ^     ^  ^-  v^-^'  .T^'T  ^ 

Grim   V.   Woodford,    14   A.    B.    R.    311,  '''"  °/  '^^^  ^^^  ^lyen  withm  the  four 

136  Fed.  34   (C.   C.  A.  W.  Va.);  In  re  months  period  partly  for  money  paid 

Hull,  8  A.  B.  R.  302,  115  Fed.  858   (D.  ?'   *■   /l?!,  ^"'^   partly   for   pre-exist- 

C.  Vt.);   inferentially.   Farmers'   Bk.  z..  !"^  'uff  *'i"^^''  ''"'  l\^'^  the   cred- 

Carr,    11    A.    B.    R.    733,    127    Fed.    690  '}°J.    ^-^^    "°'      reasonab  e    ground    for 

(C.    C.   A.   S.   C);    infe;entially,   In   re  \^l'^T^    ^    preference, '    so    that    the 

Ronk,  7  A.  B.  R.  31,  111  Fed.  154  (D.  "^^"'^"  ^^^  "P'^^''^  "^  t°t°- 

C.    Ind.);    In   re   Hersey,   22   A.    B.    R.  5*-  I"   re    Sawyer,   12   A.   B.   R.   26?, 

863,  171   Fed.  lOOl   (D.  C.  Iowa).     In-  130   Fed.   384   (D.   C.   Mass.). 
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tect  the  lien  as  a  whole  where  given  partly  upon  presently  passing  con- 
sideration and  partly  for  a  pre-existing  debt,  the  Amendment  of  1910  was 
passed  to  set  the  question  at  rest  and  to  make  positive  the  rule  that  such 
protection  would  not  extend  any  further  than  to  the  presently  passing  con- 
sideration.5*=' 

§  132 6^.  Agreements  for  Liens  or  Other  Transfers  Where  Lien 
Not  Given  until  Later. — It  is  the  date  of  the  actual  transfer  that  gov- 
erns; and  the  fact  that  the  transfer  was  in  fulfillment  of  an  agreement 
which  itself  was  based  on  a  valuable  consideration  passing  between  the 
parties  previously  will  not  cause  the  transfer  to  relate  back  to  the  time  of 
the  passing  of  the  original  consideration  to  make  it  a  transfer  on  a  pres- 
ently passing  consideration.  It  is  a  transfer  on  a  pre-existing  obligation; 
and  may,  if  the  other  elements  coexist,  constitute  a  preference.^" 

§  1326 1.  Ratification  within  Four  Months,  of  Prior  Ineffectual 
Transfer. — Likewise,  a  ratification,  within  the  four  months  period,  of  an 
unauthorized  or  ineffectual  transfer  made  before,  it  would  seem  would, 
on  the  same  principle,  take  effect  as  of  the  date  of  the  effectual  transfer; 
and  if  then  the  consideration  had  already  passed,  the  transfer  would  be 
upon  a  pre-existing  indebtedness.^® 

§  1326|.  Perfecting  of  Pre-Existing  Liens  or  Rights. — The  mere 
perfecting  within  the  four  months  period,  of  liens  or  rights  in  the  prop- 
erty existing  before,  does  not  constitute  a  preference.^'' 

§  1327,  Protection  of  Liens  Given  on  Presently  Passing  Consid- 
eration, etc. — Liens  given  on  a  presently  passing  consideration,  m  good 
faith  and  not  in  contemplation  of  or  in  fraud  upon  the  bankruptcy  act  and 
duly  recorded  where  recording  is  necessary  are  protected.^^ 

§  1327i.  Amendment  of  1910,  Whether  Debt  "Pre-Existing"  De- 
termined by  Date  of  Transfer  or  Recording, — It  is  the  author's  view 
that  the  question  whether  the  debt,  in  the  paying  or  securing  whereof  the 
transfer  is  made,  is  to  be  deemed  a  pre-existing  debt,  is  to  be  determined  as 
of  the  date  of  the  transfer  itself  or,  if  effected  by  an  instrument  requiring 
recording  by  State  statute,  then  it  may  be  determined  as  of  the  date  of 
such  recording.59 

54a.     Bankruptcy     Act,     §     67d,     as  Clearwater  R.  Co.,  31  A.  B.  R.  182,  164 

amended  in  1910:     "Liens  given  or  ac-  Fed.  1007  (C.  C.  A.  Idaho), 
cepted   in   good  faith   and   not   in   con-  56.  Compare,      facts      and      holding 

temptation  of  or  in  fraud  upon  this  act,  somewhat    to    this    effect,    In   re    Mills 

and  for  a  present  consideration,  which  Co.,  20  A.  B.  R.  501,  162  Fed.  43   (D. 

have  been  recorded  according  to  law,  C.  N.  Car.). 

if  record  thereof  was  necessary  in  or-  57.  Sexton   v.    Kessler,    21    A.    B.    R. 

der  to  impart  notice,  shall,  to  the  ex-  807,    172    Fed.   535    (C.    C.   A.    N.    Y.); 

tent     of     such     present     consideration  also,  see  post,  §§  1370,  1372. 
only,    not    be    affected    by    this    act."  58.  For  a  discussion  of  this  subject. 

Also,   see   post,   §§   1500,   1501.  see   post,   division  4  of  this   chapter. 

55.    See    discussion,    post,    §§    1370,  59.  Bankr.  Act,  §  60  (b),  as  amended 

1506.       But     compare,     McDonald     v.  1910.     See  post,  §  13341^. 
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It  has  been  held  that  notwithstanding  the  Amendment  of  1910  to  §  60 
(b)  the  debt  must  have  been  pre-existing  at  the  time  of  the  original  trans- 
fer between  the  parties,  else  there  would  be  no  preference,  the  amendment 
merely  operating  to  move  on  to  the  date  of  recording  the  proof  of  insol- 
vency and  reasonable  cause  of  belief.  Whilst  this  is  a  possible  construction 
of  the  amendment,  it  clearly  was  not  the  construction  intended  by  Congress, 
since  the  object  of  the  Amendment  was  to  prevent  secret  liens  by  causing 
the  whole  transaction  to  be  judged  as  if  the  transfer  took  place  at  the  date 
of  the  recording,  so  that  if  at  the  date  of  the  recording  the  consideration 
did  not  contemporaneously  pass,  then  it  would  be  a  pre-existing  indebted- 
ness such  as  is  essential  to  a  preference. 

§  1328.  Fourth  Element  of  a  Preference. — The  debtor  must 
have  made  a  "transfer"  of  property  or  have  "procured"  or  "suf- 
fered" the  creditor  to  obtain  a  judgment  operating  to  appropriate 
property  of  the  debtor.  Preference  implies  voluntary  action  on 
the  debtor's  part,  and  a  change  of  title  thereby,  of  the  kind  known 
as  "transfer"  or  a  seizure  by  legal  proceedings  with  the  debtor's 
assent  or  acquiescence. ^i 

Tumlin  v.  Bryan,  31  A.  B.  R.  319,  165  Fed.  166  (C.  C.  A.  Ga.) :  "He  must 
prove  that  the  bankrupts  *  *  *  (3)  made  a  transfer  of  their  property,  i. 
e.,  a  payment  of  money." 

In  re  Hines,  16  A.  B.  R.  500,  144  Fed.  543  (D.  C.  Pa.):  "It  is  essential  to 
a  preference  *  *  *  that  there  should  be  a  transfer  by  the  bankrupt  of 
certain  of  his  property  to  the  creditor  preferred." 

Irish  V.  Citizens'  Trust  Co.,  21  A.  B.  R.  39  (D.  C.  N.  Y.) :  "If  the  furniture 
company  [the  bankrupts]  in  due  course  of  business  had  deposited  this  money 
with  the  trust  company,  and  it  or  any  part  of  it  had  remained  there,  the  sim- 
ple relation  of  debtor  and  creditor  would  have  arisen,  and,  in  the  absence  of 
fraud  or  collusion  or  intent  to  give  and  receive  a  preference,  there  would  have 
been  mutual  demands  which  could  have  been  set  off,  the  one  against  the 
other,  even  though  the  deposits  were  made  within  the  four  months  preceding 
the  filing  of  the  petition.  *  *  *  But  such  is  not  this  case.  The  furniture 
company  checked  out  the  money,  all  of  it  so  far  as  involved  here,  and  by  checks 
on  the  account  transferred  it  to  the  trust  company  as  a  payment  of  notes  with 
intent  to  prefer  and  it  was  accepted  as  payment  of  such  notes." 

Inferentially,  Coder  v.  Arts,  18  A.  B.  R.  513,  152  Fed.  943  (C.  C.  A.  Iowa): 
"The  transfer  specified  in  Bankruptcy  Act  1898,  §  60  (a),  includes  a  mortgage 
or  a  lien  voluntarily  crfeated  by  the  debtor." 

Similarly,  where  an  instrument  is  left  in  escrow  or  where  there  is  a  mere 
written  agreement  to  make  a  transfer  not  acted  upon  at  all  before  bank- 
ruptcy, the  fact  of  the  obligation  itself  and  that  it  arose  before  the  four 
months  period  will  not  excuse  a  payment  made  upon  the  strength  of  the 
obligation  nor  bring  the  payment  within  the  category  of  transfers  not  pref- 
erential because  of  their  releasing  a  corresponding  value  of  property  from 
a  Hen.^^ 

61.  In  re  Starkweather  &  Albert,   30  62.  Page  v.  Rogers,  21  A    B    R    496 

A.  B.  R.  743,  206- Fed.  797  (D.  C.  Mo.).       211  U.  S.  575,  quoted  at  §  1370. 
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§  1329.  Voluntary  Action  of  Debtor  Requisite  to  Preference  by 
Way  of  "Transfer." — Although  intent  to  prefer  is  not  requisite  to 
constitute  a  transfer  a  preference,  yet  there  must  be  at  least  some 
voluntary  action  on  the  debtor's  part  or  some  assent  or  acquiescence,  to 
constitute  the  transaction  a  "transfer."  Seizure  or  appropriation  of  prop- 
erty by  the  creditor,  or  his  receipt  of  it  otherwise  than  by  the  voluntary  act 
or  assent  of  the  debtor,  will  deprive  the  transaction  of  its  character  as  a 
preference. 

Thus,  where  the  property  was  obtained  from  the  bankrupt  by  a  creditor 
through  fraud  or  force  a  preference  has  not  been  perpetrated  and  a  suit 
in  replevin  or  for  conversion  is  the  proper  remedy .^^ 

L,ikewise,  where  it  is  stolen  or  embezzled  and  turned  over  to  the  cred- 
itor.64 

Likewise,  authority  given  to  a  factory  by  a  storekeeper  to  deduct  from 
each  laborer's  wages  ^ch  week  the  amount  then  owing  to  the  storekeeper 
and  to  remit  the  same  to  the  storekeeper,  gives  no  authority  to  the  factory 
to  appropriate  such  deductions  on  a  prior  debt  owed  the  factory  by  the 
storekeeper,  and  therefore  such  appropriation,  lacking  the  element  of  the 
debtor's  voluntary  act,  is  not  a  "transfer"  and  hence  not  a  preference. 

Western  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  451,  196  U.  S.  502:  "To 
g-ive  effect,  therefore,  to  the  finding  that  there  was  ijo  intention  on  the  part 
of  Harrison  to  prefer,  we  must  consider  that  the  authority  given  by  him  to  the 
tie  company  to  collect  from  the  laborers  did  not  give  that  company  the  right, 
or  endow  it  with  the  option,  when  it  had  collected,  to  retain  the  money  for  its 
exclusive  benefit,  and  to  the  detriment  of  the  other  creditors  of  Harrison. 

"The  result  of  the  facts  found,  then,  is  this:  Harrison  sold  his  goods  to  the 
laborers,  and  agreed  with  the  tie  company  that  that  company,  when  it  paid 
the  laborers,  should  deduct  the  amount  due  by  the  laborers  from  the  wages 
which  the  tie  company  owed  them,  and,  after  making  the  deduction,  should 
remit  to  Harrison  the  amount  thus  deducted,  irrespective  of  any  indebtedness 
otherwise  due  by  Harrison  to  the  tie  company.  Did  this  give  rise  to  a  voidable 
;>reference  within  the  intendment  of  §  75g  and  §  60b  of  the  Bankrupt  Act? 

"In  view  of  the  necessary  result  of  the  findings  which  we  have  previously 
pointed  out,  it  is,  we  think,  beyond  doubt  that  the  agreement  was  not  a  void- 
able preference  within  the  meaning  of  the  statute,  since,  considering  the  agree- 
ment alone,  it  brought  about  no  preference  whatever." 

But,  where  a  bank,  by  virtue  of  a  "banker's  lien,"  applies  the  surplus  of 
collateral  held  for  one  debt  upon  another  debt  held  by  it,  such  appropriation 
does  not  lack  the  debtor's  voluntary  participation  and  may  constitute  a 
preference.*^ 

Of  course,  the  transfer  may  be  effected  by  an  agent  of  the  bankrupt,  act- 

63.  Stern  v.  Mayer,  16  A.  B.  R.  763  65.  Instance,  In  re  Belding,  8  A  B 
(N.  Y.  Sup.  Ct.  App.  Div).  R.   718    (D.   C.   Mass.).     But   compare, 

64.  Compare,  McNaboe  v.  Colum-  Irish  v.  Citizens  Trust  Co ,  21  A  B  R 
bian    Mfg.    Co.,    18   A.    B.    R.    684,    153  39   (D.  C.  N.  Y.). 

Fed.  967   (C.  C.  A.   N.  Y.). 
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ing  within  the  scope  of  his  authority  although  without  the  bankrupt's  ex- 
press instruction  in  the  particular  instance.*® 

§  1329^.  Deposits  in  Bank  Offset. — A  bank's  appropriation  of  a 
deposit  to  the  payment  of  a  loan  made  to  the  depositor  lacks  the  element 
of  the  debtor's  assent  and  is  not  a  preference :  it  is  not  a  "transfer."  ^'^ 

Lowell  V.  International  Trust  Co.,  19  A.  B.  R.  853,  158  Fed.  781  (C.  C.  A. 
Mass.):  "In  no  sense,  however,  is  a  deposit  like  the  deposit  here  payment,  or 
intended  as  payment.  This  is  the  first  condition  of  the  decision  in  New  York 
Bank  v.  Massey,  and  a  vital  one;  because,  if  a  deposit  in  the  usual  course  of 
business  may  be  in  the  nature  of  a  payment,  an  unlawful  preference  would  nec- 
essarily be  involved  under  the  circumstances  of  either  New  Yorl?  Bank  v. 
Massey  or  the  case  at  bar,  a  suggestion  of  a  possibility  which  the  Supreme 
Court  was  compelled  to  negative." 

Trust  and  Savings  Bank  v.  Trust  Co.,  229  U.  S.  435,  30  A.  B.  R.  624:  "As  to 
the  $579.79  we  think  the  right  to  set  off  this  deposit  is  established  by  the 
principles  laid  down  in  New  York  County  Nat.  Bank  v.  Massey,  supra.  Here 
there  was  a  deposit  subject  to  be  checked  out  by  the  bankrupt  for  specific  pur- 
poses. The  money  was  not  placed  in  the  bank  with  a  view  to  giving  it  a 
benefit,  except  indirectly,  because  of  the  deposit.  It  was  subject  to  Prince's 
check,  and  all  of  it  might  have  been  checked  out  for  the  purposes  intended." 

The  Supreme  Court  has  even  held  that  where,  within  the  four  months 
before  the  bankruptcy  the  depositor  gives  to  the  bank  checks  on  his  de- 
posit in  payment  of  notes  held  by  the  bank,  this  may  be  simply  a  method 
of  giving  form  to  what  the  law  would  accomplish  in  substance,  namely,  an 
"offset;"  the  ruling  on  this  point,  however,  being  unnecessary  to  the  de- 
cision in  the  particular  case  since  the  court  also  found  as  a  fact  that  the 
bank  had  no  reasonable  cause  to  believe  a  preference  would  result. 

Studley  V.  Bolyston  Nat.  Bank,  229  U.  S.  523,  30  A.  B.  R.  161:  "The  case  was 
tried  by  the  referee  who  sustained  the  bank's  claim  of  set-off  holding  that  the 

66.  Rector  v.  City  Deposit  Bk.  Co.,  time  of  the  filing  of  the  petition  in 
15  A.  B.  R.  336,  200  U.  S.  405:  A  bankruptcy,  and  which,  under  certain 
clearing  house  association  was  held  in  circumstances,  and  in  the  absence  of 
this  case  to  be  the  agent  of  each  one  collusion,  might  be  the  subject  of  set- 
of  the  constituent  banks,  such  that  on  oflf,  but  is  rather  that  of  a  transfer  to 
recalling  the  checks  presented  by  the  a  bank  of  a  portion  of  the  bankrupt's 
bankrupt  bank  on  the  day  of  its  fail-  estate  by  the  bankrupt's  own  act  prior 
ure  it  held  the  fund  for  the  benefit  of  to  the  bankruptcy,  and  which  was  ac- 
all  and  could  not  appropriate  it  to  the  cepted  by  the  bank  in  partial  payment 
use  of  any  particular  creditor  bank.  of  an  unmatured  claim,  and  concern- 
Compare,  In  re  Davis,  9  A.  B.  R.  670  ing  which  transaction  a  jury  has  said 
(D.  C.  Tex.).  that  the  bank  had  reasonable  cause  to 

67.  Impliedly,  N.  Y.  Co.  Bk.  v.  Mas-  believe  at  the  time  the  payment  was 
sey,  11  A.  B.  R.  42,  192  U.  S.  138  (re-  made  that  it  was  accepting  a  prefer- 
versing  In  re  Stege,  8  A.  B.  R.  515,  ence."  Compare,' In  re  Davis,  9  A.  B. 
116  Fed.  342,  C.  C.  A.);  instance.  West  R.   670,   119   Fed.   950    (D.   C.  Tex,). 

V.  Bk.  of  Lahoma,  16  A.  B.  R.  738,   16  But  compare,   where   the   application 

Okla.  508.  of   the   deposits   by   overdrafts   was   by 

Obiter,   Bank  v.   Sundheim,  16  A.   B.  agreement,  obiter,  Tomlinson  v.  Bk.  of 

R.  866  (C.  C.  A.  Penn.):     "This  is  not  Lexington,   16  A.    B.   R.   632    (C.   C.  A. 

the  case  of  a  deposit  remaining  to  the  N.   Y.). 
credit    of    a    bankrupt's    estate    at    the 
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payments  were  not  transfers;  or — if  transfers — that  the  trustee  could  not  re- 
cover the  money  because  the  bank  had  no  reasonable  cause  to  believe  that 
the  payment  of  the  notes  would  operate  as  a  preference.  *  *  *  The  case 
was  then  brought  here  by  the  trustee,  who  insists  that  all  the  payments  were 
transfers — that  if  the  notes  charged  to  the  account  are  not  transfers  certainly 
the  giving  of  the  three  checks  for  $5,000  were  transfers  and  that  in  receiving 
the  same  the  bank  necessarily  knew  that  it  was  obtaining  a  preference. 

"But  if,  as  found  by  the  referee,  the  bank  had  no  reasonable  cause  to  be- 
lieve such  transfers  would  effect  a  preference,  the  payments  by  checks  for 
$15,000  drawn  on  the  deposit  account,  are  as  much  protected  as  if  on  the  same 
dates  similar  checks  had  been  given  in  payment  of  like  amounts  due  another 
bank  with  which  the  CoUver  Company  kept  no  account.  For  there  is  nothing 
in  the  statute  which  deprives  a  bank,  with  whom  an  insolvent  is  doing  business, 
of  the  rights  of  any  other  creditor  taking  money  without  reasonable  cause  to 
believe  that  a  preference  will  result  from  the  payment.     *     *     * 

"In  this  case  the  referee  found  as  a  fact  that  the  bank  had  no  reasonable 
cause  to  believe  that  a  preference  would  result.  The  district  judge  made  no 
finding  of  fact.  *  *  *  The  Circuit  Court  of  Appeals  made  no  ruling  on  this 
subject,  and  we,  therefore,  pass  to  the  consideration  of  the  right  of  set-off  in 
the  light  of  the  finding  by  the  referee,  by  the  district  judge,  and  by  the  Court 
of  Appeals  that  the  deposits  were  honestly  made  in  due  course  of  business  and 
without  any  intent  to  prefer  the  bank.     *     *     * 

"That  section  [Bankr.  Act,  §  68(a)]  did  not  create  the  right  of  set-off,  but 
recognized  its  existence  and  provided  a  method  by  which  it  could  be  enforced 
even  after  bankruptcy.  What  the  old  books  called  a  right  of  stoppage — what 
business  men  call  set-off,  is  a  right  given  or  recognized  by  the  commercial  law 
of  each  of  the  States  and  is  protected  by  the  Bankruptcy  Act  if  the  petition  is 
filed  before  the  parties  have  themselves  given  checks,  charged  notes,  made  book  entries, 
or  stated  an  account  whereby  the  smaller  obligation  is  applied  on  the  larger.  If  this 
set-off  of  mutual  debts  has  been  lawfully  made  by  the  parties  before  the  petition 
is  filed,  there  is  no  necessity  of  the  trustee  doing  so.  If  it  has  not  been  done 
by  the  parties,  then,  under  command  of  the  statute,  it  must  be  done  by  the 
trustee.  But  there  is  nothing  in  68a  which  prevents  the  parties  from  voluntarily 
doing,  before  the  petition  is  filed,  what  the  law  itself  requires  to  be  done  after 
proceedings  in  bankruptcy  are  instituted.  *  *  *  These  were  mutual  debts, 
and  if  on  the  date  the  first  note  became  due,  the  CoUver  Company  had  failed  to 
pay  it,  the  bank  could  have  enforced  its  banker's  lien  or  its  right  of  set-off  by 
applying  $5,000  of  the  deposits  in  payment  of  the  note  which  matured  that  day, 
and  so  on  as  each  of  the  other  notes  became  due.  It  cannot  have  been  illegal 
for  the  parties  on  Sept.  12,  30,  30,  October  3  and  14,  to  do  what  the  law  would 
have  required  the  trustee  to  do  in  stating  the  account  after  the  petition  was  filed 
on  December  16,  1910.  No  money  passed  in  either  instance;  for  whether  the 
checks  for  $5,000  were  paid  or  notes  for  $5,000  were  charged,  was,  in  either 
event,  a  book  entry  equivalent  to  the  voluntary  exercises  by  the  parties  of 
the  right  of  set-off." 

The  court  below,  in  the  same  case,  had  held  that  the  element  of  "assent" 
was  not  present  in  such  a  transaction,  since  what  was  done  was  simply  to  give 
form  to  what  the  law  would  have  accomplished  in  substance. 

Studley  V.  Boylston  Nat.  Bank  of  Boston,  39  A.  B.  R.  649,  200  Fed.  349  (C.  C. 
A.  Mass.) :  "It  being  the  fact  that  the  deposits  were  honestly  made,  and  as  also 
the  bankruptcy  statutes  go  beyond  the  common  Jaw,  which  allows  set-off  of  all 
debts  overdue,  in  that  they  also  allow  set-off  of  everything  due  and  not  due, 
when  brought  down  to  "present  value'  so  far  as  the  interest  account  is  concerned, 
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it  follows  that  in  the  present  case-,'  as  stated  in  Lowell  v.  International  Trust 
Co.,  at  page  856  of  19  Am.  B.  R.,  at  page  784  of  158  Fed.,  at  page  140  of  86  C. 
C.  A.,  what  the  bank  did  was  simply  to  give  form  to  what  the  law  itself  would 
accomplish  in  substance.  We  will  repeat  here  what  we  said  there,  namely: 
'What  the  International  Trust  Company  did  in  the  case  at  bar,  more  than  what 
was  done  in  New  York  Bank  v.  Massey,  was,  as  we  have  said,  simply  to  give 
form  to  what  the  law  itself  accomplished  in  substance.  Moreover,  if  what  was 
done  by  the  International  Trust  Company,  in  distinction  from  what  was  done 
by  the  creditor  in  New  York  Bank  v.  Massey,  accomplished  a  preference,  and 
for  that  reason  was  invalid  or  has  been  invalidated,  the  condition  prior  to 
the  charging  up  the  demand  loans  would  have  been  restored  by  force  of  law, 
and  the  deposit  would  remain  with  the  International  Trust  Company,  pre- 
cisely as  it  did  in  the  case  before  the  Supreme  Court,  and  also  the  law  would 
be  left  to  operate  in  precisely  the  same  manner.  All  this,  therefore,  raises 
no  substantial  difference  which  we  can  discover  to  relieve  us  from  the  con- 
clusions of  the  Supreme  Court  in  the  case  on  which  the  International  Trust 
Company  relies.'  In  applying  these  broad  principles,  whether  the  depositor 
gave  checks  against  his  deposits  for  notes  as  they  came  due  or  notes  which 
were  overdue,  or  the  bank  delayed  all  proceedings  until  the  petition  in  bank- 
ruptcy was  filed,  and  thus  evidenced  a  statutory  set-off,  was  purely  a  matter  of 
form;   and  it  follows  that  the   decision   of  the   District   Court  was   correct.'' 

But  compare.  In  re  Starkweather  &  Albert,  30  A.  B.  R.  743,  306  Fed.  797 
(.D.  C.  Mo.):  "The  matter  may  be  disposed  of  upon  a  broader  ground;  that 
the  bank  did  not  stand  upon  its  right  of  set-off.  It  simply  threatened  to  exer- 
cise that  right.  The  matter  terminated,  however,  on  the  basis  of  voluntary  pay- 
ments by  Starkweather  &  Albert,  in  giving  checks  which  were  received  by  the 
bank  as  payments.  While  the  distinction  seems  narrow  between  a  payment 
resulting  from  the  exercise  of  the  right  of  set-off  and  a  payment  by  check  given 
in  the  presence  of  the  power  by  the  bank  to  exercise  this  right  of  set-off  and 
application,  yet  the  legal  distinction  exists,  in  that  in  the  one  instance  the  act 
is  that  of  the  bank,  and  in  the  other  that  of  the  debtor.  The  distinction  seems 
to  be  recognized  by  the  authorities.  Ridge  Ave.  Bank  v.  Studheim  (C.  C.  A. 
3rd  Cir.),  16  Am.  B.  R.  863,  145  Fed.  798,  76  C.  C.  A.  363;  Irish  v.  Citizens' 
Trust  Co.,  31  Am.  B.  R.  39,  163  Fed.  880;  Germania  Co.  v.  Loeb,  36  Am.  B. 
R.  338,  188  Fed.  389  (C.  C.  A.).  The  precise  question  seems  to  have  been 
considered  by  the  Supreme  Court  of  the  United  States  in  Traders'  Bank  v. 
Campbell,  14  Wall.  87." 

§  1330.  Definition  of  "Transfer."— Transfer  under  the  peculiar 
definition  of  the  Bankruptcy  Act  includes  the  sale  and  every  other  and  dif- 
ferent mode  of  disposing  of  or  parting  with  property,  or  the  possession  of 
property,  absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift 
or  security.^* 

§  1331.  Payments  of  Money  "Transfers."— The  word  "transfer" 
has  a  broader  meaning  in  this  bankruptcy  law  than  has  been  given  it  in 
many  jurisdictions."^ 

68.  Bankr.  Act,  §   1   (35).     Clarke  v.  69.     In  re  Starkweather  &  Albert,  30 

Rogers,  238  U.  S.  534,  30  A.  B.  R.  39;  A.  B.  R.  743,  306  Fed.  797  (D.  C.  Mo.). 

National    Newport    Bank    v.    National  Compare,   Nat'l  Bk.  v.   Gettinger,  68 

Herkimer   Co.   Bank,  38   A.   B.   R.   218,  Oh.  St.  389:     "There  is  another  reason 

335  U.  S.  178.  why  these   creditors   can   not  be   com- 
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"Transfer"  under  the  present  Bankruptcy  Act  includes  a  payment  of 
money  7** 

Carson,  Pirie  et  al.  v.  Chic.  Title  &  T.  Co.,  5  A.  B.  R.  818,  182  U.  S.  438:  "It 
will  be  observed  that  payments  in  money  are  not  expressly  mentioned.  Trans- 
fers of  property  are,  and  one  of  the  contentions  of  appellants  is  that  by  'trans- 
fers of  property,'  payments  in  money  are  not  intended.  The  contention  is  easily 
disposed  of.  It  is  answered  by  the  definitions  contained  in  §  1.  It  is  there 
provided  that  '  "transfer"  shall  include  the  sale  and  every  other  and  different 
mode  of  disposing  of  or  parting  with  property  or  the  possession  of  property, 
absolutely  or  conditionally,  as  a  payment,  pledge,  mortgage,  gift  or  security.' 
It  seems  necessarily  to  mean  that  a  transfer  of  property  includes  the  giving  or 
conveying  anything  of  value — anything  which  has  debt-paying  or  debt-securing 
power. 

"We  are  not  unaware  that  a  distinction  between  money  and  other  property 
is  sometimes  made,  but  it  would  be  anomalous  in  the  extreme  that  in  a  statute 
which  is  concerned  with  the  obligations  of  debtors  and  the  prevention  of  pref- 
erences to  creditors,  the  readiest  and  most  potent  instrumentality  to  give  a 
preference  should  have  been  omitted.  Money  is  certainly,  property,  whether 
we  regard  any  of  its  forms  or  any  of  its  theories.  It  may  be  composed  of  a 
precious  metal,  and  hence  valuable  of  itself,  gaining  little  or  no  addition  of 
value  from  the  attributes  which  give  it  its  ready  exchangeability  and  currency. 
And  its  other  forms  are  immediately  convertible  into  the  same  precious  metal, 
and  even  without  such  conversion  have,  at  times,  even  greater  commercial 
efficacy  than  it.  It  would  be  very  strange  indeed  if  such  forms  of  property, 
with  all  their  sanctions  and  powers,  should  be  excluded  from  the  statute,  and 
the  representatives  of  private  debts  which  we  denominate  by  the  general  term 
'securities'  should  be  included.  We  certainly  cannot  so  declare  upon  one  mean- 
ing of  the  word  'transfer.'  If  the  word  itself  permitted  such  declaration,  which 
we  do  not  admit,  the  definition  in  the  statute  forbids  it.  'Transfer'  is  defined 
to  be  not  only  the  sale  of  property,  but  'every  other  mode  of  disposing  or  part- 
ing with  property '  All  technicality  and  narrowness  of  meaning  is  precluded. 
The  word  is  used  in  its  most  comprehensive  sense,  and  is  intended  to  include 
every  means  and  manner  by  which  property  can  pass  from  the  ownership  and 
possession  of  another,  and  by  which  the  result  forbidden  by  the  statute  may  be 

pelled  to  repay  the  money  so  received  constitutionality   of   the   act    doubtful." 
by    them.      Said    §     6343    (Rev.     Stat.)  70.  West  v.  Bk.  of  Lahoma,  16  A.  B. 

makes    no    provision    as  .  to    payments  R.   733,    16    Okla.    508;    Landry   v.    An- 

made    in    contemplation    of    insolvency  drews,   6   A.    B.    R.   281,   21    R.    I.    597; 

or  to  create   a  preference,   or  with   in-  Knost   v.    Wilhelmy,    2    A.    B.    R.    471 

tent  to  hinder,  delay  or  defraud  cred-  (Ref.     Ohio);     Columbus     El.     Co.    v. 

itors.     *     *     H=     The    word    'payment' is  Worden      (In     re     Fort     Wayne      El. 

as  familiar  and  as  well  understood,  as  Corp.),    3    A.    B.    R.    634,    99    Fed.    400 

the   words,    'sale,    conveyance,    transfer  (C.   C.  A.   Ind.);   In  re  Sloan,  4  A.   B. 

mortgage    or    assignment'    and    if    the  R.    356,    102    Fed.    116    (D.    C.    Iowa); 

general  assembly  had  intended  to  leg-  Boyd  v.  Lemon,  Gale  Co.,  8  A.  B.  R. 

islate  against  payments,  it  would  have  83,    114    Fed.    647    (C.    C.    A.    Miss.); 

used  that  word.     The   legislature   hav-  compare,     analogously.     In     re     Riggs 

ing    omitted   the   word    'payment'   this  Restaurant  Co.,  11  A.  B.  R.  508  (C.  C. 

court   cannot   read    it   into   the    statute  A.  N.  Y.) :     This  was  a  case  of  act  of 

by  construction;  and  especially  is  this  bankruptcy.         Obiter,       Peterson       v. 

true   when   we    never   had   any   legisla-  Nash,  7  A.  B.  R.  181,  112  Fed.  311   (C. 

tion    in     this    State     against     receiving  C.  A.  Minn.).     Tumlin  v.  Bryan,  21  A. 

payment    of   honest    claims,   and   when  B.  R.  319,  165  Fed.  166  (C.  C.  A.  Ga,), 

such   a   construction  would   render   the  quoted  at  §  1277,  note,  and  §  1328. 
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accomplished — a  preference  enabjing  a  creditor  'to  obtain  a  greater  percentage 
of  his  debt  than  any  other  creditors  of  the  same  class.' " 

§  1332.  "Transfer"  Includes,  Also,  Pledge,  Mortgage,  Gift,  Se- 
curity, etc. — The  word  "transfer"  as  used  in  the  Bankruptcy  Act  includes 
moreover  not  only  a  payment  of  money  but  also  a  pledge,  a  mortgage,  a 
gift  or  security  and  every  other  and  different  mode  of  disposing  of  or  part- 
ing with  property,  or  the  possession  of  property,  absolutely  or  condition- 
ally.''^ Therefore,  a  preference  may  be  accomplished  by  the  debtor's 
pledging  his  property  or  part  of  it,  or  by  mortgaging  it  or  giving  it  as 
security  for  a  debt.  It  is  unnecessary  to  multiply  illustrations  or  citations. 
Any  method  of  disposing  of  property  to  a  creditor,  or  of  parting  with  it 
or  with  its  possession,  even  if  conditionally,  can  afford  the  means  of  per- 
petrating a  preference.  However  peculiar  the  species  of  property  or 
devious  or  indirect  the  method  of  effecting  the  transfer,  it  may  result  in 
a  preference.''^  ^ 

In  re  Belding,  8  A.  B.  R.  718  (D.  C.  Mass.) :  "An  advantage  given  by  the 
bankrupt   to  a   creditor   without   present   consideration    does    not   cease   to   be    a 


71.  Bankr.  Act,  §  1  (25).  Instance, 
Jones  V.  Coates,  28  A.  B.  R.  249,  196 
Fed.  860  (C.  C.  A.  Mo.),  decided  un- 
der th^  law  of  Kansas;  Bank  of  New- 
port V.  Herkimer  Co.  Bk.,  225  U.  S. 
178,  28  A.  B.   R.  218. 

72.  See  ante,  "First  Element  of 
Preference," — "Preferences  by  Indirect 
Means,"  §  1300.  Also,  see  various  ci- 
tations, throughout  the  subject  of 
Voidable  Preferences,  involving  the 
different  species  of  transfer.  Stern, 
Falk  &  Co.  V.  Trust  Co.,  7  A.  B.  R. 
305,  112  Fed.  501  (C.  C.  A.  Ky.);  In 
re  Beerman,  7  A.  B.  R.  431,  112  Fed. 
663  (D.  C.  Ga.);  Hackney  v.  Har- 
greaves  Bros.,  13  A.  B.  R.  164,  68  Neb. 
624. 

Instances: 

1.  By  agreement  of  all  parties  the 
placing  of  a  custodian  in  charge  of  a 
partnership's  store  to  receive  the  pro- 
ceeds of  daily  sales  and  apply  them 
upon  a  judgment  against  one  of  the 
individual  partners,  where  the  judg- 
ment and  all  the  other  events  occurred 
within  the  four  months  preceding  the 
bankruptcy  of  the  partnership  and  of 
each  of  its  members:  held,  a  prefer- 
ence. In  re  Metzger  Toy  &■  Novelty 
Co.,  8  A.  B.  R.  307,  114  Fed.  957  (D. 
C.  Ark.) :  Proof  of  knowledge  on 
creditor's  part  was  not  necessary,  the 
case  being  decided  before  the  amend- 
ment  of   1903. 

2.  Depleting  the  assets  by  means  of 
a  fraudulent  scheme  between  the  as- 
signee for  creditors,  the  partners  and 
some     of    the    creditors     involving    the 


procuring  of  an  order  of  court  in  the 
assignment  proceedings  ordering  a 
sale,  then  the  bidding  in  of  the.  prop- 
erty at  a  low  price  by  the  brother  of 
one  of  the  partners  for  the  benefit  of 
the  certain  creditors  and  of  the  firm. 
Stern,  Falk  &  Co.  v.  Trust  Co.,  7  A. 
B.  R.  305,  112  Fed.  501  (C.  C.  A.  Ky.). 

3.  Services  rendered  by  debtor  to 
creditor  in  payment  of  a  debt  do  not 
constitute  a  transfer  of  property  within 
the  meaning  of  the  law.  In  re  Abra- 
ham Steers  Lumber  Co.,  7  A.  B.  R. 
332,  112  Fed.  406  (C.  C.  A.  N.  Y.): 
But  was  not  this  a  transfer  of  the 
chose  in  action  arising  from  the  doing 
of  the  work? 

4.  Banker's  lien  upon  collateral  for 
other  debts  than  those  for  which  col- 
lateral is  expressly  pledged.  Collateral 
expressly  pledged  for  presently  pass- 
ing consideration  during  the  four 
months,  is  sold  and  the  excess  applied 
upon  an  old  debt.  To  the  extent  of 
such  application  it  is  a  preference.  In 
re  Belding,  8  A.  B.  R.  718  (D.  C. 
Mass.). 

5.  Obtaining  preference  by  indirect 
means:  Third  person  lending  money 
to  debtor  to  pay -creditor,  taking  chat- 
tel mortgage  on  debtor's  property 
therefor  and  knowing  proposed  use  of 
the  money,  and  even  taking -bond  of 
indemnity  from  creditor:  chattel  mort- 
gage void  as  a  preference;  In  re 
Beerman,  7  A.  B.  R.  431,  112  Fed.  663 
(D.    C.    Ga.). 

Mortgage  given  for  money  with 
which-  to    make    a    preference    is    void 
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preference  because  it  is  given  in  the  form  of  a  lien,  or  of  a  sale  of  property 
without  full  consideration  instead  of  in  the  form  of  a  direct  payment." 

McDonald  v.  Clearwater  R.  Co.,  31  A.  B.  R.  183,  164  Fed.  1007  (U.  S.  C.  C. 
Idaho) :  "Undoubtedly  the  assignment  under  consideration  (order  by  bankrupt 
seller  on  buyer,  accepted  by  buyer,  assigned  to  bank)  was  a  'transfer'  of  'prop- 
erty.' " 

Obiter,  Coder  v.  Arts,  18  A.  B.  R.  513,  153  Fed.  943  (C.  C.  A.  Iowa):  "The 
transfer  specified  in  Bankr.  Act,  §  60  (a),  includes  a  mortgage  or  a  lien  vol- 
untarily created  by  the   debtor." 

§  1333.  Performance  of  Labor,  Not  "Transfer."— But  the  per- 
formance of  labor  by  the  debtor  is  not  a  "transfer  of  property"  within  the 
meaning  of  the  bankruptcy  act.'^^ 

§  1333 1 .  Embezzlements  from  Bankrupt  Corporations. — Where 
money  is  embezzled  or  stolen  from  a  bankrupt  corporation,  the  element  of 
voluntary  action  on  the  part  of  the  debtor  is  lacking,  and  there  is  no  "trans- 
fer," hence  no  preference.'''* 

§  1334.  'When  "Transfer"  Consummated,  Where  Recording 
"Necessary." — In  cases  of  transfers  effected  by  instruments  that  require 
filing  or  recording  to  impart  notice,  the  consummation  of  the  transfer,  so 
far  as  creditors  are  concerned,  it  would  seem  from  principle,  is  not  ac- 
complished until  the  instrument  is  filed  or  recorded.'' ^  "i*^ 

[Before  Amendment  of  1910  to  §  60  (b).]  Matthews  v.  Hardt,  9  A.  B.  R.  883 
(N.  Y.  Sup.  Ct.  App.  Div.):  "The  trend  of  the  decisions  in  the  United  States 
Supreme  Court  under  the  recent  Bankruptcy  Act  upon  the  subject  of  the  date  of 
the  transfer,  is  in  support  of  the  view  .that  with  respect  to  an  instrument  of 
transfer,  it  is  the  time  when  such  instrument  is  recorded,  or  when  possession  is 

although  for  presently  passing  consid-  Security   Co.,   17   A.   B.   R.   181    (D.   C. 

eration    to    the    mortgagor,    the    mort-  Ala.). 

gagee    taking    a     bond    of    indemnity  Compare,    analogously    to    same    ef- 

from    the     creditor     therefor.       In     re  feet.  In  re  Thaw,  34  A.  B.  R.  759,  180 

Beerman,  7  A.  B.  R.  431,  112  Fed.  663  Fed.  419  (D.  C.  Pa.),  quoted  at  §  2747. 

(D.   C.   Ga.).  74.  Instance,  though  placed  rather  on 

Obtaining     preference      by     indirect  ground  of  lack  of  reasonable  cause  for 

means:     Hackney  v.  Hargreaves  Bros.,  belief   on   creditor's   part,    McNaboe   v. 

13  A.  B.  R.  164,  68  Neb.  634.  Columbian  Mfg.  Co.,  18  A.   B.  R.   684, 

6.    Orders    drawn    by    bankrupt    on  153  Fed.  967   (C.  C.  A.  N.  Y.). 

third    persons    for    debts    owing    oper-  75.    But   compare,    Bradley,    Clark   & 

ate,    when    accepted    and    assigned,    as  Co.  v.  Benson,  13  A.  B.  R.  170,  100  N. 

transfers    sufficient   to   constitute   pref-  'W.    670    (Minn.);    First    Nat'l    Bk.    v. 

erences.      McDonald   v.    Clearwater    R.  Connett,   15  A.   B.   R.   662,  143  Fed.  33 

Co.,    31    A.    B.   R.    183,    164    Fed.    1007  (C.  C.  A.  Mo.),  quoted  at  §  1379;  also, 

(U.  S.  C.  C.  Idaho).     Also,  when  they  contra,    Claridge    v.    Evans,    Evans    v. 

amount    to  assignments    of    the    fund.  Claridge  CWis.),  118  N.  W.  198,  quoted 

In  re  Hines,  16  A.  B.'  R.  495,  144  Fed.  at   §   1379. 

543    (D.   C.   Penn.).  Compare,  where  Pennsylvania  law  is 

73.  In    re    Abraham    Steers    Lumber  said  to  declare  a  mortgage  "not  a  lien" 

Co.,  6  A.  B.   R.  315    (D.   C.   N.   Y.,  af-  until  recorded.     In   re   Dundore,   36  A. 

firmed  in  7  A.  B.  R.  333,  113  Fed.  406).  B.  R.  100   (D.   C.  Pa.). 

See  also,  ante,  "First  Element  of  Pref-  [Before  Amendment  of  1910  to  §  60 

erence,"    §    1380.      Compare,    to    efifect  (b).]     Contra,  Dougherty  v.  First  Na- 

that  contract  to  labor  is  not  "property,"  tional  Bank,  38  A.  B.  R.  363,  197  Fed. 

transferable,  analogously.     In  re  Home  341   (C.  C.  A.  Ohio). 
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taken  or  notice  is  otherwise  brought  home  to  the  creditors  of  the  bankrupt  that 
is  controlling." 

tBefore  Amendment  of  1910  to  §  60  (b).]     Page  783.     McElvain  v.  Hardesty, 

33  A.  B.  R.  320,  169  Fed.  31  (C.  C.  A.  Mo.):  "*  *  *  the  effect  of  the  transfer 
to  McElvain  is  to  be  judged  as  if  made  on  the  7th  day  of  July,  190"j,  when  it  was 
recorded.  If  C.  &  C.  were  then  insolvent  and  the  effect  of  the  enforcement  of 
the  transfer  was  to  enable  McElvain  to  obtain  a  greater  percentage  of  his  debt 
than  any  other  of  their  simple  contract  creditors,  the  transfer  constituted  a  pref- 
erence within  the  meaning  of  the  bankruptcy  law.  *  *  *  As,  for  the  pur- 
poses of  this  case,  the  transfer  is  to  be  treated  as  made  on  the  date  the  agree- 
ment was  recorded,  so  the  transferee's  belief  or  cause  for  belief  concerning  it 
must  relate  to  that  time." 

[Before  Amendment  of  1910  to  §  60  (b).]  In  re  Hickerson,  20  A.  B.  R.  682, 
163  Fed.  345  (D.  C.  Idaho):  "By  the  Amendment  of  1903,  it  is  provided  that,  to 
constitute  a  preference,  the  period  during  which  the  transfer  is  made  shall  not 
expire  until  four  months  after  the  date  of  the  recording  or  registering  of  the 
transfer,  if  by  law  such  recording  or  registering  is  required.  The  mortgage 
'transfer'  must  therefore  be  deemed  to  have  been  made  on  the  11th  day  of  Feb- 
ruary 1907,  only  five  days  before  the  filing  of  the  petition  in  bankruptcy.'' 

[Before  Amendment  of  1910  to  §  60  (b).]  Contra,  Rogers  v.  Page,  15  A.  B.  R. 
506,  140  Fed.  596  (C.  C.  A.  Penn.) :  "The  preference  over  other  creditors  was 
given  when  the  mortgage  was  executed  and  delivered.  It  follows  that  if  the  de- 
fendant has  shown  an  appropriation  of  a  part  of  the  purchase  price  of  the  bank- 
rupt's coal  land  in  satisfaction  of  a  valid  indebtedness  secured  by  an  unrecorded 
lien  made,  accepted,  and  held  in  good  faith,  more  than  four  months  before  the 
filing  of  the  mortgagor's  voluntary  petition  in  bankruptcy,  he  may  escape  a  decree 
against  him  to  that  extent." 

[Before  Amendment  of  1910  to  §  60  (b).]  Ragan  v.  Donovan,  36  A.  B.  R.  311, 
189  Fed.  138  (D.  C.  Ohio) :  "The  court  is  justified,  we  think,  in  holding  that  the 
interpretation  placed  upon  the  language  of  §  60  paragraph  (a)  read  in  connection 
with  §  3,  paragraph  (b)  of  the  Bankruptcy  Act  by  the  cases  of  English  v. 
Ross  (D.  C.  Pa.),  15  A.  B.  R.  370,  140  Fed.  630,  Loeser  v.  Savs.  Bk.  (C.  C.  A. 
6th  Cir.),  17  A.  B.  R.  628,  148  Fed.  975,  and  In  re  Becklans   (C.  C.  A.  7th  Cir.), 

34  A.  B.  R.  380,  177  Fed.  141,  should  be  applied  to  a  transaction  where  deeds  of 
realty  are  involved,  as  in  this  case,  and  that  we  should  hold  that  the  preference, 
manifestly  attempted  in  behalf  of  the  bank  should  be  referred  for  date  to  the  time 
of  filing  the  deeds." 

§  1334  1/10.  Conditional  Sales,  Not  "Transfers."— A  conditional 
sale,  unless  a  mere  disguise,  is  not  a  "transfer"  out  of  the  insolvent  fund, 
but  is  a  reservation  of  title,  and  therefore  cannot  be  a  preference;'^''  a 
fortiori,  the  recording  of  it  could  not  operate  as  a  transfer,  nor  could  the 
failure  to  record  it  effect  a  transfer  of  the  title  to  the  conditional  vendee.'^^ 

Conditional  sales  are  not  "transfers"  and  therefore  cannot  constitute 
preferences. 

76.   Compare   ante,   §   1344,   and  post,  into    the    custody    of    the    bankruptcy 

§    1373 J4;    compare,    perhaps    in    point  court    in    the    meantime    so    that    such 

though  only  impliedly,  In  re  Hutchins,  custody   will   operate   as   a   levy   under 

34  A.  B.  R.  647,  179  Fed.  864  (D.  C.  N.  Bankr.  Act  §  47  (a)].     In  re  Hutchins, 

Y.).     And  delay  for  six  months  in  ex-  34  A.   B.   R.   647,   179   Fed.   864    (D.   C. 

ecuting  a   formal   lease   or   conditional  N.  Y.). 

sale,  contract    will    not    invalidate    the  77.  Bradley,  Clark  &  Co.  %'.  Benson, 

transaction   [unless  the  property  come  13  A.  B.  R.  170,  100  N.  W.  670  (Minn.). 
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Deere  Plow  Co.  v.  Farmer  Store  Co.,  31  A.  B.  R.  156  (Wis.):  "The  con- 
tract in  question  is  clearly  a  conditional  sale  within  the  rule  of  the  cases  of  this 
and  other  courts,  and,  being  free  from  actual  fraud,  must  be  held  valid  and 
effective.  *  *  *  The  respondent's  contention  that  the  transaction  embraced 
in  this  contract  constituted  an  unlawful  preference  under  section  60  of  the 
Bankruptcy  Act  must  also  fail;  the  bankrupt  transferred  no  estate  in  any  of  this 
property,  nor  was  anything  done  by  way  of  securing  any  antecedent  debt  of  the 
bankrupt  so  as  to  invalidate  the  transfer  within  the  provisions  of  this  provision 
of  the  Bankruptcy  Act." 

Big  Four  Implement  Co.  v.  Wright,  31  A.  B.  R.  1S5,  307  Fed.  535  (C.  C.  A. 
Kan.) :  "These  being  contracts  of  conditional  saje,  there  is  no  foundation  for 
the  claim  that  the  filing  of  them  within  four  months  of  the  bankruptcy  consti- 
tuted a  preference.  There  could  be  no  preference  without  a  transfer  by  the 
bankrupt  of  his  property.  If  there  were  any  transfer  in  this  case  it  is  evidenced 
by  these  instruments  dated  Dec.  8,  1910,  and  Jan.  23,  1911.  But  they  transferred 
no  property  of  Bell.     They  expressly  refrained  from  transferring  any  to  him.'' 

In  re  Farmer's  Co.  of  Barlow  (No.  1),  30  A.  B.  R.  187,  303  Fed.  1005  (D.  C.  N. 
Dak.)  :  "The  trustee's  main  reliance,  however,  is  that  the  granting  of  the  petition  of 
the  plow  company  would  secure  to  it  a  preference  over  the  other  creditors  of 
the  estate.  By  section  60a  of  the  Bankruptcy  Act,  the  contract  must  be  judged 
as  of  the  date  of  its  filing.  Because  that  date  fell  within  four  months  of  the  filing 
of  the  petition,  the  referee  held  that  to  enforce  the  provisions  of  the  conditional 
sale  contract  would  secure  to  the  plow  company  a  preference.  I  am  unable  to- 
concur  in  that  view  for  two  reasons;  First,  the  bankrupt  never  had  any  title  to 
the  property.  The  title  was,  by  the  terms  of  the  contract,  reserved  to  the  seller. 
By  the  great  weight  of  authority  such  a  reservation  is  entirely  valid.  Hark- 
ness  V.  Russell,  118  U.  S.  663,  7  Sup.  Ct.  51,  30  L.  Ed.  385;  Williston  on  Sales, 
334.  The  only  right  in  the  property  which  the  bankrupt  secured  was  the  right 
of  possession.  The  property  was  not,  therefore,  the  property  of  the  bankrupt,, 
and  the  contract  could  not  in  any  aspect  amount  to  a  transfer  of  'its  property' 
within  the  meaning  of  §§  60a  and  60b.  Second.  The  reservation  of  title  in  the 
contract  does  not  amount  to  a  transfer  from  the  buyer  to  the  seller.  It  is  sim- 
ply a  reservation  of  title  by  the  seller  to  himself  as  one  of  the  conditions  upon 
which  possession  of  the  property  is  transferred  to  the  buyer.  The  contract  can- 
not, therefore,  be  held  to  amount  to  a  'transfer'  of  property  from  the  buyer  to- 
the  seller.  It  has  sometimes  been  said  by  courts  and  text-writers  that  a  con- 
ditional sale  amounts  to  a  sale  of  the  property  with  a  mortgage  back.  That  is 
not  its  character,  and  nothing  but  confusion  can  result  from  attempting  to  de- 
scribe a  conditional  sale  in  terms  of  a  mortgage.  If  the  purchaser  pays  down  a 
part  of  the  purchase  price  at  the  time  of  the  sale,  or  at  a  subsequent  date  before 
the  seller  attempts  to  enforce  the  condition,  it  is  quite  true  that  the  buyer  has 
an  equitable  interest  in  the  property  by  reason  of  the  payments.  When  the  facts 
present  such  a  case,  it  may  be  that  a  court  of  bankruptcy  will  find  a  way  to  pro- 
tect the  equitable  interest  of  the  bankrupt  against  forfeiture.  Williston  on  Sales,. 
§  579.  The  present  case,  however,  presents  no  such  question,  for  the  evidence 
shows,  and  the  referee  has  found,  that  the  amount  now  due  on  the  contract  con- 
siderably exceeds  the  purchase  price  of  the  property  here  involved." 

Baker  Ice  Machine  Co.  v.  Bailey,  31  A.  B.  R.  593  (C.  C.  A.  Kans.) :  "The 
district  court  treated  the  conditional  sale  contract  as  a  transfer  effective  May  15th, 
1912,  the  date  of  its  filing  to  secure  an  existing  indebtedness  of  that  this  date 
being  within  four  months  of  the  time  of  the  filing  of  the  voluntary  petition  in 
bankruptcy — July   11,    1912 — the   transfer   was   void   as   a   preference.     We   think 
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this  was  error  and  that  the  error  arose  from  holding  that  the  conditional  sale 
contract  operated  as  a  transfer." 

Big  Four  Implement  Co.  v.  Wright,  31  A.  B.  R.  125,  207  Fed.  535  (C.  C.  A. 
Kans.) :  "These  being  contracts  of  conditional  sale,  there  is  no  foundation  for 
the  claim  that  the  filing  of  them  within  four  months  of  bankruptcy  constitute  a 
preference.  There  could  be  no  preference  without  a  transfer  by  the  bank- 
rupt of  his  property.  If  there  was  a  transfer  in  this  case,  it  is  evidenced  by  the 
instrument  dated  December  8,  1910,  and  January  23,  1911.  But  they  trans- 
ferred no  property  of  Bell.  They  expressly  refrained  from  transferring  any  to 
him." 

Hart  V.  Emmerson-Brantingham  Co.,  30  A.  B.  R.  218,  203  Fed.  60  (D.  C. 
Mo.) :  "The  return  of  the  goods  cannot  properly  be  treated  as  a  preferential  trans- 
fer, for  the  defendant  took  back  the  property  under  the  assertion  of  a  para- 
mount title   and  did  not  take  it  as  a  creditor  for  application  upon  a   debt." 

§  13341.  Where  Recording  "Not  Necessary." — As  noted  else- 
where'''^ local  or  general  law,  as  distinguished  from  bankruptcy  law,  deter- 
mines when  a  '"transfer"  shall  be  considered  as  consummated  where  re- 
cording is  not  "necessary."  Thus,  in  the  absence  of  a  recording  statute  to 
cover  the  case,  general  law  will  control  as  to  the  time  an  assignment  of  a 
chose  in  action  will  be  considered  as  consummated. 

In  re  Wilson,  23  A.  B.  R.  814  (D.  C.  Hawaii) :  "There  is  no  requirement 
in  the  Hawaiian  statutes  that  bills  of  sale  of  chattels  must  be  recorded  in 
order  to  be  valid.  *  *  *  jjj  yjew  of  these  facts  and  considerations,  I  find 
that  the  assignments  in  question  were  not  complete  until  notice  thereof  was 
given  to  the  county  of  Kauai,  which  notice,  in  both  cases,  was  within  four 
months  of  the  date  when  the  petition  for  adjudication  was  filed.  But  as  it 
appears  from  all  the  evidence  that  the  transfers  were  initiated  before  the  four 
months  began  to  run,  were  such  transfers  preferences  under  the  Bankruptcy 
Act,  §  60a,  which  makes  a  transfer  by  an  insolvent  person  within  the  four 
months,  a  preference?  Does  the  act  of  the  insolvent,  in  order  to  make  it  a 
preference,  require  its  effectuation  by  notice  according  to  the  above  finding? 
I  think  not.  The  transfer  is  complete  when  the  assignment  is  made,  so  far 
as  the  assignor  can  complete  it.  These  transfers,  therefore,  not  having  been  made 
within  the  four  months,  are  not  preferences;  and  this  would  seem  to  require  the 
affirmative  answer  to  the  submitted  question."     Quoted  also  at  §  1275. 

§  1334^.  Amendment  of  1 9 1 0— Transfer  Consummated  at  Date 
of  Recording.— The  Amendment  of  1910  to  §  60b  adopts  the  date  of 
recording,  where  recording  is  required  by  State  law,  as  the  effective  date 
of  the  consummation  of  the  transfer.'^^ 

78.  See  ante,  §§  1139,  1375;  post,  §  fer  if  by  law  recording  or  registering 
1373.  thereof   is    required,    and    being   within 

79.  See  post,  §  1379^.  See  Bankr.  four  months  before  the  filing  of  the 
Act,  §  60b,  as  amended  in  1910:  "If  petition  in  bankruptcy  or  after  the  fil- 
a  bankrupt  shall  have  procured  or  suf-  ing  thereof  and  before  the  adjudica- 
fered  a  judgment  to  be  entered  against  tion,  the  bankrupt  be  insolvent  and  the 
him  in  favor  of  any  person  or  have  judgment  or  transfer  then  operate  as 
made  a  transfer  of  any  of  his  property,  a  preference,  and  the  person  receiving 
and  if,  at  the  time  of  the  transfer,  or  it  or  to  be  benefited  thereby,  or  his 
of  the  entry  of  the  judgment,  or  of  the  agent  acting  therein,  shall  then  have 
recording  or   registering  of  the  trans-  reasonable    cause    to    believe    that    the 
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§  1335.  "Procuring  or  Suffering"  Judgment. — Where  the  prefer- 
ence is  not  by  way  of  a  "transfer,"  it  is  essential,  at  least,  that  the  bank- 
rupt must  have  "procured  or  suffered"  the  creditor  to  obtain  a  judgment, 
under  which  levy  or  other  seizure  was  made.®" 

In  re  Nusbaum,  18  A.  B.  R.  598,  153  Fed.  835  (D.  C.  N.  Y.) :  "When  the 
alleged  bankrupt  *  *  *  being  insolvent,  voluntarily  confessed  judgment  in 
favor  of  certain  of  his  creditors  *  *  *  with  the  intent  to  prefer  such 
creditors  over  his  other  creditors,  and  permitted  them,  as  he  knew  they  would 
and  as  they  did,  to  issue  executions  thereon  and  levy  upon  and  sell  all  his 
property  by  virtue  thereof,  and  put  the  proceeds  of  such  sale  of  such  prop- 
erty in  their  pockets  in  payment  and  satisfaction  of  their  respective  debts, 
as  he  knew  they  would  and  intended  they  should,  be  transferred  while  in- 
solvent *  *  *  with  intent  to  prefer  the  creditors  in  whose  favor  he  con- 
fessed such  judgments,  it  was  not  a  sale  by  him  in  form,  but  it  was  a  differ- 
ent mode  of  disposing  of  or  parting  with  property,  or  the  possession  of  prop- 
erty absolutely,  and  'as  security'  first,  and  second  'as  a  payment'  to  such  pre- 
ferred creditors.  *  *  *  It  was  a  'transfer'  within  the  plain  definition  of 
the  term  found  in  cl.  25  of  §  1  of  the  act." 

Grant  v.  National  Bank  of  Auburn,  28  A.  B.  R.  712,  197  Fed.  581  (D.  C.  N. 
Y.) :     "All  this  was  done  when  the  defendant  in  such  judgment  and  execution, 


enforcement  of  such  judgment  or  trans- 
fer would  effect  a  preference,  it  shall 
be  voidable  by  the  trustee  and  he  may 
recover  the  property  or  its  value  from 
such  person." 

80.  Instance,  In  re  Metzger  Toy  & 
Novelty  Co.,  8  A.  B.  R.  307,  114  Fed. 
957  (D.  C.  Ark.):  This  case  does  not 
appear  clearly  to  involve  the  question 
of  the  suffering  or  procuring  of  a 
judgment,  but  is  rather  an  authority 
upon  the  matter  of  a  preference  by 
way  of  "transfer." 

Instance,  In  re  Heinsfurter,  3  A.  B. 
R.  109,  97  Fed.  198  (D.  C.  Iowa):  Re- 
taining possession  of  property  under 
writ  of  replevin  although  application 
for  surrender  under  claim  of  fraud  dis- 
allowed by  bankruptcy  court. 

Instance,  In  re  Collins,  3  A.  B.  R. 
1  (Ref.  Iowa) :  Seeing  certain  credit- 
ors bringing  suit  and  obtaining  liens 
thereby  whioli  necessarily  result  in 
such  creditors  obtaining  preferences  is 
a  "permitting"  of  preferences. 

Instance,  In  re  English,  11  A.  B.  R, 
674,  127  Fed.  940  (C.  C.  A.  N.  Y.) : 
Part  of  judgment  valid  as  simply  dec- 
laratory of  rights  given  before  the  four 
months:  rest  of  judgment  void  as 
creating  liens  and  transferring  property 
preferentially  within  the  four  months. 
Partnership,  more  than  four  months 
before  bankruptcy,  transfers,  in  full 
payment,  to  one  creditor  a  part  of  its 
assets:  dissolution  proceedings  are  in- 
stituted, ending  in  judgment  within  the 
four  months  period,   affirming  the  va- 


lidity of  the  transfer  and  ordering  cer- 
tain of  the  general  creditors  to  be  paid 
out  of  the  residue:  Held,  judgment  as 
to  validity  of  transfer  unimpeachable 
(because  simply  an  affirmance  of  a 
previous  transfer)  but  as  to  ordering 
payment  of  certain  creditors  to  the  ex- 
clusion of  others,  a  preference  within 
four  months  by  "suffering"  a  judgment 
to  be  entered. 

Inferentially,  but  obiter.  In  re  Port- 
erfield,  15  A.  B.  R.  11,  138  Fed.  192  (D. 
C.^  W.  Va.):  Statutory  suits  to  set 
aside  fraudulent  or  preferential  trans- 
fers operating  to  give  certain  creditors 
or  certain  classes  of  creditors  on  re- 
covery, different  rights  or  priorities  in 
the  proceeds  than  those  prescribed  by 
the  Bankruptcy  Act  may  create  voida- 
ble preferences. 

Suffering  a  judgment  whose  neces- 
sary effect  is  to  create  a  preference, 
is  the  suffering  of  the  preference.  In 
re  Collins,  2  A.  B.  R.  1  (Ref.  Iowa). 

An  attachment  in  New  York  is 
neither  a  "judgment"  nor  a  "transfer" 
and  need  not  be  surrendered,  In  re 
Schenkein  &  Coney,  7  A.  B-.  R.  162,  113 
Fed.  421  (Ref.  N.  Y,). 

Instance,  Moore  v.  J.  M.  H.  Smith 
Sons,  30  A.  B.  R.  413,  205  Fed.  431  D. 
C.  N.  Y.). 

Instance  [surety  on  government  con- 
tract advancing  money  to  meet  pay- 
roll and  taking  cognovit  note  therefor 
and  levying  execution  same  day,  yet 
held  preference],  United  Surety  Co.  v. 
Iowa  Mfg.  Co.,  24  A.  B.  R.  726,  179 
Fed.  55   (C.  C.  A.  Mo.). 
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the  Cayuga  Construction  Company,  was  insolvent,  which  fact  was  known  to 
both  the  parties,  and  the  judgment  was  given  as  a  means  of  effecting  a  pref- 
erence and  received  as  such,  that  is,  as  a  means  of  transferring  the  property 
of  the  Cayuga  Construction  Company,  or  its  proceeds,  to  the  said  National 
Bank  of  Auburn,  in  satisfaction  or  payment,  so  far  as  it  would  go,  of  a  prior 
debt." 

"Judgment"  probably  applies  to  any  court  proceedings  whereby  the  es- 
tate is  depleted;  thus,  to  a  fraudulent  scheme  under  cloak  of  court  orders 
whereby  the  estate  is  depleted,  as  where  an  assignee  in  insolvency  was  to 
sell  under  order  of  court  at  a  purposely  low  figure  to  the  brother  of  one 
partner,  who  was  to  pay  certain  creditors  50  per  cent  of  their  claims,  the 
balance  to  the  debtor  firm.^^ 

§  1336.  Warrants  of  Attorney  to  Confess  Judgment,  Continu- 
ing Consents. — Judgment  levies  within  the  four  months  period  on  war- 
rants of  attorney  to  confess  judgment  executed  before  the  four  months, 
constitute  continuing  assent  or  acquiescence. ^^  But  "continuing  consent" 
is  not  necessary ;  mere  passive  nonresistance  is  sufificient.*^ 

§  1337.  Debtor's  Voluntary  Action  Not  Implied  in  Cases  of 
Preferences  by  Way  of  Judgments. — The  debtor's  positive  action  per- 
haps is  not  implied  in  case  the  preference  be  by  way  of  legal  proceedings. 
Mere  passive  nonresistance  may  be  all  that  is  requisite.** 

Contra,  "Johnson  v.  Anderson,  11  A.  B.  R.  302,  70  Neb.  233:  "In  order  to 
constitute  a  preference,  the  debtor  must  do  some  act  to  facilitate  the  proceed- 
ings; submissive  inactivity  is  not  enough.  *  *  *  It  is  certainly  competent 
for  a  creditor  to  institute  an  attachment  suit  against  a  bankrupt,  obtain  judg- 
ment by  default,  and  sell  the  attached  property;  and,  unless  the  bankrupt  does 
some  act  by  which  he  has  participated  in  some  way  in  the  act  of  the  creditor, 
the  preference  otherwise  acquired  is  a  valid  preference  as  against  other  cred- 
itors." 

Contra,  under  law  of  1867,  Wilson  v.  City  Bk.,  17  Wall.  488:  "Something 
more  than  passive  nonresistance  of  an  insolvent  debtor,  to  regulate  judicial 
proceedings  in  which  a  judgment  and  levy  on  his  property  are  obtained,  when 
the  debt  is  due,  and  he  is  without  just  defense  to  the  action,  is  necessary,  to 
show  a  preference  of  a  creditor,  or  a  purpose  to  defeat  or  delay  the  operation 
of  the   Bankrupt  Act." 

81.  In  re  Stern,  Falk  &  Co.,  7  A.  B.  Act  of  Bankruptcy,"  §  135;  In  re  Gal- 
R.  305,  112  Fed.  501   (C.  C.  A.  Ky.).  lagher,    6   A.    B.    R.   255    (Ref.    Mass.); 

82.  Grant  v.  Nat.  Bank,  28  A.  B.  R.  (Act  of  bankruptcy)  Bogen  &  Trum- 
712,  197  Fed.  581  (D.  C.  N.  Y.),  quoted  mel  v.  Protter,  2  A.  B.  R.  288,  129  Fed. 
at  §  1335;  Wilson  Bros.  v.  Nelson,  7  533  (C.  C.  A.  Ohio);  apparently  pro 
A.  B.  R.  142,  183  U.  S.  191;  impliedly,  but  consistent  with  contra,  Wilson  v. 
In  re  Huffman,  1  A.  B.  R.  587  (Ref.  Nelson,  183  U.  S.  191,  7  A.  B.  R.  142. 
Penn.);  analogously.  In  re  Moyer,  1  Compare,  instance,  [surety  on  gov- 
A.  B.  R.  577,  97  Fed,  324  (D.  C.  Penn.).  ernment  contract  advancing  money  to 
See  cases  cited  under  "Third  Act  of  meet  payroll  and  taking  judgment  note 
Bankruptcy,"  §  135.  therefor  and  levying  execution  on   the 

83.  See  cases  cited  ante,  under  "Third  same  day,  yet  held  to  be  a  preference 
Act  of  Bankruptcy,"  §  136.  Wilson  v.  as  an  act  of  bankruptcy].  United 
Nelson,  183  U.  S.  191,  7  A.  B.  R.  142.  Surety  Co.  v.  Iowa  Mfg.  Co.,  24  A.  B. 

84.  See  cases  cited  ante,  under  "Third  R.  726,  179  Fed.  55   (C.  C.  A.  Mo.). 
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Contra,  under  law  of  1867,  Brown  v.  Jefferson  County  Nat'l  Bk.  (C.  C.  A. 
N.  Y.),  9  Fed.  258:  "The  mere  existence  of  a  desire  on  the  part  of  a  debtor, 
however  strong  such  desire,  that  a  particular  creditor  may  succeed  by  suit, 
judgment,  execution  and  levy  in  obtaining  a  preference  over  other  creditors, 
so  that  such  preference  may  be  maintained,  even  as  against  proceedings  in 
bankruptcy  which  may  be  subsequently  commenced,  is  not  suiificient  to  establish 
that  the  debtor  procured  or  suffered  his  property  to  be  taken  on  legal  process, 
with  intent  to  prefer  such  creditor,  if  the  proceedings  of  the  creditor  were  the 
usual  proceedings  in  a  suit,  unaided  by  any  action  of  the  debtor,  either  by  facili- 
tating the  proceedings  as  to  time  or  method,  or  by  obstructing  other  creditors 
who  otherwise  would  obtain  priority." 

§  1338.  Payment  of  Proceeds  of  Execution  Sale  to  Creditor 
Sufficient  without  Debtor's  Voluntary  Action. — The  payment  of  the 
proceeds  of  an  execution  or  attachment  sale  to  the  levying  creditor,  if 
otherwise  preferential,  is  none  the  less  a  preference  because  of  the  lack  of 
the  debtor's  voluntary  act.^^ 

§  1339.  Fifth  Element  of  a  Preference. — Where  the  preference 
is  by  way  of  a  transfer,  the  transfer  must  have  been  made  by  the 
transferror  to  satisfy  a  debt  in  whole  or  in  part  and  the  property 
must  have  been  sought  to  be  applied  on  a  debt.  Preference,  by 
way  of  transfer,  implies  an  intent  of  the  transferror  to  apply  the 
property  on  a  debt,  or  obligation. 

§  1340.  Intent  to  Apply  on  Debt  to  Be  Distinguished  from  In- 
tent to  Prefer. — By  this  is  not  meant  that  the  transferee  must  be  proved 
to  have  intended  the  transfer  as  a  preference ;  intent  to  pay  a  debt  and  in- 
tent, by  paying  it,  to  prefer,  are  wholly  different  matters. 

Property  of  the  debtor  not  transferred  to  apply  on  a  debt,  does  not  give 
rise  to  a  preference,  although  it  may  be  used  as  an  offset.  Thus,  the  re- 
taining, to  apply  on  a  creditor's  own  claim  against  a  bankrupt  storekeeper, 
funds  deducted  by  arrangement  from  the  wages  of  the  creditor's  employees 
to  pay  for  supplies  furnished  the  employees  by  the  storekeeper,  has  been 
held  an  offset  (although  an  improper  one  in  this  case)  and  not  a  prefer- 
ence, since  the  element  of  the  debtor's  application  of  the  payment  on  the 
debt  was  lacking.^^ 

§  1340|.  Transfer  to  Creditor  but  Not  to  Apply  on  Indebtedness. 

— Though  the  person  to  whom  the  transfer  is  made  be  also  a  creditor,  yet 
the  transfer  will  not  be  a  preference  if  it  is  not  made  to  apply  upon  some 
debt  existing  between  them.    Thus,  where  the  wife  of  a  bankrupt  is  a  bona 

85.  See,  impliedly,  cases  cited  under  1867),  Brown  v.  Jefferson  County  Bk., 

"Third  Act   of   Bankruptcy,"   §   135,   et  9   Fed.   258    (C.    C.   A.    N.   Y.).     Also, 

seq. ;   contra,  Johnson  v.  Anderson,  11  compare,  post,  §  1478. 

A.  B.  R.  303,  70  Neb.  233;  contra  (un-  86.    Western    Tie    &    Timber    Co.    v. 

der  law   of  1867),   Wilson  v.   City   Bk.,  Brown,  13  A.  B.  R.  447,   196  U.  S.  502 

17    Wall.    488;    contra    (under    law    of  (reversing  12  A.  B.  R.  111). 
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fide  creditor,  money  given  to  her  by  the  bankrupt  to  defray  family  ex- 
penses does  not  constitute  a  preference.^''' 

But  this  proposition  must  not  be  thought  to  support  the  doctrine  that  a 
payment  upon  one  debt  is  not  a  preference  upon  other  debts  existing  be- 
tween the  parties.  The  payment  must  not  be  made  in  reduction  of  any 
part  of  the  aggregate  indebtedness  between  the  parties,  else  it  will  not  be 
lacking  in  this  element  of  a  preference,  for  the  whole  state  of  the  indebted- 
ness between  the  parties  is  to  be  taken  into  account.  The  doctrine  of  this 
section  simply  is  that  a  transfer  made  for  a  different  purpose  from  that 
of  the  payment  of  a  debt  cannot  constitute  a  preference. 

§  1341.  Bankrupt's  Deposit  in  Bank. — Thus,  a  bankrupt's  deposit  in 
bank,  so  long  as  it  was  made  as  a  general  deposit  subject  to  check,  is  not 
a  preference  and  may  be  offset:  the  relation  is  that  of  debtor  and  creditor, 
and  the  mutual  debts  may  be  offset,  the  depositing  not  having  been  made 
to  pay  a  debt.*® 

N.  Y.  County  Nat'l  Bk.  v.  Massey,  11  A.  B.  R.  43,  193  U.  S.  138:  "The 
money  deposited  becomes  a  part  of  the  general  fund  of  the  bank,  to  be  dealt 
with  by  it  as  other  moneys,  to  be  lent  to  customers,  and  parted  with  at  the 
will  of  the  bank,  and  the  right  of  the  depositor  is  to  have  this  debt  repaid  in 
whole  or  in  part  by  honoring  checks  drawn  against  the  depositb.  It  creates 
an  ordinary  debt,  not  a  privilege  or  right   of  a   fiduciary   character.     *     *     * 

"As  we  have  seen,  a  deposit  of  money  to  one's  credit  in  a  bank  does  not 
operate  to  diminish  the  estate  of  the  depositor,  for  when  he  parts  with  the 
money  he  creates  at  the  same  time,  on  the  part  of  the  bank,  an  obligation  to 
pay  the  amount  of  the  deposit  as  soon  as  the  depositor  may  see  fit  to  draw  a 
check  against  it.  It  is  not  a  transfer  of  property  as  a  payment,  pledge,  mort- 
gage, gift  or  security.  It  is  true  that  it  creates  a  debt,  which,  if  the  creditor 
may  set  it  off  under  §  68,  amounts  to  permitting  a  creditor  of  that  class  to 
obtain  more  from  the  bankrupt's  estate  than  creditors  who  are  not  in  the  same 
situation,  and  do  not  hold  any  debts  of  the  bankrupt  subject  to  set-off.  But 
this  does  not,  in  our  opinion,  operate  to  enlarge  the  scope  of  the  statute  de- 
fining preferences  so  as  to  prevent  set-off  in  cases  coming  within  the  terms  of 
§  68a.  If  this  argument  were  to  prevail  it  would,  in  cases  of  insolvency,  defeat" 
the  right  of  set-off  recognized  and  enforced  in  the  law,  as  every  creditor  of  the 
bankrupt   holding   a   claim    against   the   estate    subject   to    reduction   to   the   full 

87.  Neumann  v.  Blake,  34  A.  B.  R.  In  re  Scherzer,  12  A.  B.  R.  451,  130 
575,  178  Fed.  .916  (C.  C.  A.  Mo.).  Fed.  631  (D.  C.  Iowa);  "West  v.  Bk.  of 

88.  See,  also,  ante,  §§  1180,  1397;  Lahoma,  16  A.  B.  R.  738,  16  Okla.  508; 
Germania  Savings  &  Trust  Co.  v.  Loeb,  obiter,  Bk.  v.  Sundheim,  16  A.  B.  R. 
35  A.  B.  R.  338,  188  Fed.  285  (C.  C.  A.  866  (C.  C.  A.  Pa.);  compare,  In  re  Da- 
Tenn.);  Studley  v.  Boyleston  Nat.  vis,  9  A.  B.  R.  670  (D.  C.  Tex.J. 
Bank,  229  U.  S.  S33,  30  A.  B.  R.  161,  But  see  for  singular  misapplication 
quoted  at  §  1339>^;  impliedly,  Irish  v.  of  the  rule,  where  the  application  of 
Citizens  Trust  Co.,  31  A.  B.  R.  39  (D.  deposits  to  pre-existing  overdrafts 
C.  N.  Y.),  quoted  ante,  §  1338;  instance  within  the  four  months  by  agreement 
of  offset  of  deposit.  Booth  v.  Prete,  33  was  held  not  to  be  a  preference;  obiter, 
A.  B.  R.  579,  81  Conn.  636,  71  Atl.  938-;  Tomlinson  v.  Bank  of  Lexington,  16  A. 
In  re  Ph.  Semmer  Glass  Co.,  11  A.  B.  B.  R.  633  (C.  C.  A.  N.  Car.):  "The  case 
R.  665  (D.  C.  N.  Y.);  In  re  Elsasser,  is,  however,  obiter,  for  "reasonable 
7  A.  B.  R.  215  (Ref.  Penn.);  In  re  Geo.  cause  for  belief"  was  lacking. 

M.  Hill,  12  A.  B.  R.  231  (C.  C.  A.  Ills.); 
2  R  B— 18 
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amount  of  a  debt  due  the  bankrupt  receives  a  preference  in  the  fact  that  to  the 
extent  of  the  set-ofif  he  is  paid  in  full." 

Lowell-  V.  International  Trust  Co.,  19  A.  B.  R.  853,  158  Fed.  781  (C.  C. 
A.  Mass.) :  "Undoubtedly  the  District  Court,  in  ordering  a  verdict  for  the  de- 
fendant, felt  compelled  thereto  by  New  York  Bank  v.  Massey,  *  *  * 
We  are  unable  to  perceive  how  we  can  substantially  distinguish  the  two 
cases.  *  *  *  The  plaintiff  calls  to  our  attention  Traders'  Bank  v.  Campbell, 
14  Wall.  87,  *  *  *  but  that  was  distinguished  in  New  York  Bank  v.  Mas- 
sey, as  follows:  ♦  *  *  'Jn  Traders'  Bank  v.  Campbell,  *  *  *  the  right 
of  set-off  was  not  relied  upon,  but  a  deposit  was  seized  on  a  judgment 
which  was  a  preference.'  *  *  *  In  other  words,  the  bank  clearly  did  not  rely 
at  all  on  its  relations  to  the  bankrupt  as  its  customer,  but  it  put  itself  en- 
tirely on  its  rights  as  an  execution  creditor,  which  rights,  as  the  law  then 
stood,  were  under  the  circumstances  ineffectual.  The  plaintiff  also  urges  on 
us  that,  in  New  York  Bank  v.  Massey,  the  bank  took  no  action  formally 
or  otherwise,  but  merely  left  it  to  the  law  to  offset  the  deposit  made  by 
the  bankrupt  against  his  indebtedness,  while  in  the  case  at  bar  we  must  ac- 
cept the  statement  that  the  defendant  charged  up  its  demand  loans  against 
the  deposit,  or,  in  other  words,  went  through  the  formalities  of  certain  al- 
leged journal  entries.  This,  however,  was  ineffectual  either  way,  whether 
to  benefit  or  prejudice  the  International  Trust  Company.  It  only  gave  ex- 
pression to  what  the  law  itself  would  accomplish,  that  is,  it  cleaned  up  the 
set-off  and  left  it  where  the  law  itself  would  have  left  it.  At  law,  it  takes 
two  parties  to  accomplish  an  effectual  payment,  both  a  payor  and  a  payee. 
Sometimes,  of  course,  the  law  appropriates  moneys  in  payment,  or  permits 
the  creditor,  to  do  it;  but  that  is  in  consequence  of  some  express  or  im- 
plied understanding  between  the  parties.  In  such  instances  an  intention  on 
the  part  of  both  parties  to  make  payment  on  some  indebtedness  underlies 
what  the  law  accomplishes,  and  the  law  is  called  in  only  because,  while  pay- 
ment is  intended,  the  particular  item  of  indebtedness  to  which  it  shall  be 
appropriated  is  not  specifically  pointed  out.  In  no  sense,  however,  is  a  de- 
posit like  the  deposit  here  payment,  or  intended  as  payment.  This  is  the 
first  condition  of  the  decision  in  New  York  Bank  v.  Massey,  and  a  vital 
one;  because,  if  a  deposit  in  the  usual  course  of  business,  may  be  in  the 
nature  of  a  payment,  an  unlawful  preference  would  necessarily  be  involved 
under  the  circumstances  of  either  New  York  Bank  v.  Massey  or  the  case 
at  bar,  a  suggestion  of  a  possibility  which  the  Supreme  Court  was  com- 
pelled   to    negative." 

Studley  V.  Boylston  Nat.  Bank  of  Boston,  39  A.  B.  R.  649,  200  Fed.  249  (C. 
C.  A.  Mass.) :  "Of  course,  to  be  within  the  rule  of  the  cases  cited,  good  faith 
must  exist,  and  there  must  bS  no  deposits  made  after  insolvency  threatens, 
wholly  or  especially  for  the  purpose  of  enabling  a  bank  to  secure  an  advan- 
tage over  other  creditors.  In  this  case  it  is  plain  there  was  no  such  intention; 
and  it  is  also  plain  that  the  deposits  were  honestly  made,  so  that,  within  the 
somewhat  artificial  rule  in  Bank  v.  Massey,  as  stated  in  the  opinion  of  Mr.  Jus- 
tice Day  in  behalf  of  the  court,  at  page  147  of  192  U.  S.,  at  page  46  of  11  Am. 
B.  R.  at  page  201  of  24  Sup.  Ct.  (48  L.  Ed.  380):  'A  deposit  of  money  to 
one's  credit  in  a  bank  does  not  operate  to  diminish  the  assets  of  the  depos- 
itor.' It  being  the  fact  that  the  deposits  were  honestly  made,  and  as  also 
the  bankruptcy  statutes  go  beyond  the  common  law,  which  allows  set-off  of 
all  debts  overdue,  in  that  they  also  allow  set-off  of  everything  due  and  not 
due,   when  brought  down   to   ''present  value''   so   far  as  the   interest  account  is 
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concerned,  it  follows  that  in  the  present  case,  as  stated  in  L,owell  v.  Interna- 
tional Trust  Co.,  at  page  856  of  19  Am.  B.  R.,  at  page  784  of  158  Fed.,  at  page 
140  of  86  C.  C.  A.  what  the  bank  did  was  simply  to  give  form  to  what  the 
law  itself  would  accomplish  in  substance.  We  will  repeat  here  what  we  said 
there,  namely:  'What  the  International  Trust  Company  did  in  the  case  at  bar, 
more  than  what  was  done  in  New  York  Bank  v.  Massey,  was,  as  we  have  said, 
simply  to  give  form  to  what  the  ,law  itself  accomplished  in  substance.  More- 
over, if  what  was  done  by  the  International  Trust  Company,  in  distinction  from 
what  was  done  by  the  creditor  in  New  York  Bank  v.  Massey,  accomplished 
a  preference,  and  for  that  reason  was  invalid  or  has  been  invalidated,  the  con- 
dition prior  to  the  charging  up  the  demand  loans  would  have  been  restored 
by  force  of  law,  and  the  deposit  would  remain  with  the  International  Trust 
Company,  precisely  as  it  did  in  the  case  before  the  Supreme  Court,  and  also 
the  law  would  be  left  to  operate  in  precisely  the  same  manner.  All  this,  there- 
fore raises  no  substantial  difference  which  we  can  discover  to  relieve  us  from 
the  conclusions  of  the  Supreme  Court  in  the  case  on  which  the  International 
Trust  Company  relies: 

"In  applying  these  broad  principles,  whether  the  depositor  gave  checks  against 
his  deposits  for  notes  as  they  came  due  or  notes  which  were  overdue,  or 
the  bank  delayed  all  proceedings  until  the  petition  in  bankruptcy  was  filed,  and 
thus  evidenced  a  statutory  set-off,  was  purely  a  matter  of  form;  and  it  fol- 
lows that  the   decision  of  the   District   Court  was  correct." 

But  where  the  deposit  was  itself  made  precisely  for  the  purpose  of  per- 
mitting checks  to  be  drawn  to  create  preferences,  the  situation  would  be 
dififerent.89 

Likewise,  where  a  bank,  being  the  largest  creditor,  acted  as  agent  of  a 
lender  who  loaned  the  insolvent  money,  which  was  deposited  in  the  bank 
and  later  "offset"  or  appropriated  by  the  bank,  the  loan  being  on  a  de- 
mand note,  a  chattel  mortgage  given  to  the  lender  at  the  time  has  been  held 
voidable  as  a  preference.^" 

And  a  deposit  will  be  held  to  constitute  a  preference  where  it  appears 
that  the  bank  induced  the  making  of  it  with  the  intention  and  purpose  of 
applying  it  on  an  indebtedness  owing  to  the  bank  by  the  depositor ;  ^i  and 
where  a  bank  required  a  depositor  to  give  it  a  check  on  his  account  in  pay- 
ment of  notes  not  then  due,  the  transaction  was  held  to  constitute  a  pref- 
erence.^^ 

Again  an  intention  to  accept  a  preference  has  been  held  to  exist  where 
a  deposit  was  accepted  after  the  bank  had  ordered  that  no  more  certifica- 
tions should  be  made,  the  order  having  been  made  because  of  the  bank's 
knowledge  of  impending  insolvency  ;8^  but  the  depositor  must  have  intended 
to  have  applied  the  deposit  on  the  debt  owing  to  the  bank,  else  it  could  not 

89.  Irish  v.  Citizens  Trust  Co.,  21  A.  91.  Schmidt  v.  Bank  of  Commerce, 
B.  R.  39  (D.  C.  N.  Y.);  Studley  v.  35  A.  B.  R.  904  (Supreme  Court  N. 
Boylston  Nat.  Bank,  329  U.  S.  523,  30       Mex.). 

A.  B.  R.  161,  quoted  at  §  1329i^.  92.    Shale    v.    Farmers'    Bank,    35    A. 

90.  In  re  Lynden  Mercantile  Co.,  19       ^-   R-  888   (Kans.). 

A.    B.    R.    444     156    Fed     713    CD     C  ^^-  Ernst  v.  Mechanics    Bank,  39  A. 

Wash)  ■  ^  "       B.    R.    289,     201    Fed.     664    (C.     C.    A. 

N.    Y.). 
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have  been  held  to  be  a  preference,  though  it  might  have  been  held  to  be  a 
trust  fund. 

However,  it  has  been  held  that  checks  deposited  for  collection  on  the 
same  day,  shortly  before  the  bankruptcy  petition  was  filed,  but  not  collected 
until  the  next  day,  may  not  be  offset.^* 

And  an  offset  of  the  deposit  may  be  allowed  even  though  the  notes  or 
other  obligations  owing  to  the  bank  are  not  yet  due.^^  so  long  as  it  is  a  true 
offset  and  not  an  application  of  the  deposit  on  the  debt  by  the  debtor. 

But  collusion  between  the  depositor  and  the  bank  to  make  the  facts  ap- 
pear as  if  there  were  no  consent  destroys  the  right  of  offset. ^"^ 

In  re  Wright-Dana  Hardware  Co.,  31  A.  B.  R.  193,  207  Fed.  636  (D.  C.  N. 
Y.) :  "In  the  case  now  before  this  court  there  was  a  parting  with  the  bank- 
rupt's property,  first  a  sale  and  collection  of  accounts  and  then  a  deposit  for 
the  benefit  of  the  bank  and  for  the  very  purpose  of  having  the  deposits  held 
by  the  bank  and  applied  on  the  notes  held  by  it.  The  evidence  here  does  show 
'collusions  with  a  view  to  create  a  preferential  transfer  of  the  bankrupt's,  prop- 
erty to  the  bank'  and  no  other  conclusion  is  possible.  But  as  to  the  depos- 
its prior  to  January  1,  1912,  and  the  application  of  the  deposits  on  the  notes  held 
by  the  bank,  we  have  a  different  situation  and  a  different  state  of  facts.  As 
to  those  transactions  it  is  a  question  whether  they  constitute  preferential  pay- 
ments or  mere  offsets.  Prior  to  January  1,  1912,  the  business  of  the  company 
was  being  conducted  in  the  usual  manner.  Sales  were  made  the  money  col- 
lected and  placed  in  the  bank  in  the  usual  course.'' 

§  1342.  Sixth  Element  of  a  Preference. — The  debtor  must  have 
been  insolvent  at  the  time  of  the  transfer  or  other  voluntary  ap- 
propriation of  property.  Preference  implies  insolvency  of  the 
debtor.  Of  course  there  can  be  no  preference  among  creditors  if 
the  debtor  is  solvent,  for  then  he  can  pay  all  his  debts  in  fuU.''^ 

94.  Moore  v.  Third  Nat'l  Bank  of  Maxwell  Co.,  22  A.  B.  R.  401,  170  Fed. 
Phila.,  24  A.  B.  R.  568,  Pa.  Sup.  Ct.,  481  (D.  C.  Pa.);  Taylor  v.  Nichols,  23 
quoted  at   §   1297.  A.    B.    R.    310,   134  App.    Div.    (N.    Y.) 

95.  Germania  Sav.  &  Trust  Co.  v.  JSJ.:  Harder  v  Clark,  23  A  B  R.  756 
Loeb,  26  A.  B.  R.  238,  188  Fed.  285  (City  Court  of  New  York) ;  Newman 
(C.  C.  A.  Tenn.).  %^'y    Goods    Cj.,    31    A     B     R.    399 

,,,  .  ,         TA.        „T  .,(  n     1     <^,^   A         (Kansas      City      Court      of      Appeals), 

96.  Walsh  t/.  First  Nat'l  Bank,  29  A.      ^^^^^^     ^^     g|    ^^^^    ^^^     1277^    note 

B.  R.  118,  201  Fed.  522  (C.  C.  A.  Ky.),  gparks  v.   Mafsh,  24  A.   B.   R.  280,  177 

quoted  at  §  1297.  Ped.  739  (D.  C.  Ark.);  impliedly,  Alex- 

97.  Bankr.  Act,  §  60  (a);  Cullinane  ander  v.  Redmond,  24  A.  B.  R.  620,  180 
V.  State  Bk.,  12  A.  B.  R.  779,  123  Iowa  Fed.  92  (C.  C.  A.  N.  Y.) ;  Stern  v. 
340;  In  re  Chappell,  7  A.  B.  R.  608,  Paper  Co.,  28  A.  B.  R.  592,  198  Fed. 
113  Fed.  545  (D.  C.  Va.);  In  re  Alex-  642  (C.  C.  A.  N.  Dak.);  Ogden  v.  Red- 
ander,  4  A.  B.  R.  37,  102  Fed.  464  dish,  29  A.  B.  R.  531,  200  Fed.  977  (D. 
(D.  C.  Ga.);  In  re  Clifford,  14  A.  B.  C.  Ky.);  In  re  Starkweather  &  Al- 
R.  381,  136  Fed.  475  (D.  C.  Iowa);  bert,  30  A.  B.  R.  743,  206  Fed.  797  (D. 
also,    see   cases   cited   in    the   following  C.    Mo.). 

paragraphs,    under   "Sixth    Element    of  Estoppel     from      Claiming      Insuffi- 

a  Preference."    Naylon  &  Co.  v.  Chris-  c'»ncy.  of   Proof   of    Indebtedness    by 

tiansen  Co.,  19  A.  B.  R.  '789,  158  Fed.  Previously   Obtaining    Court's    Favor- 

290  (C.  C.  A.  Mich.);  TuraXm  v.  Bryan,  ?b!e    Ruling    against    Admissibility    of 

21     A.      B.      R.     319,     165     Fed.     166  Same   Evidence.— Gering  v.    Leyda,   26 

(C.    C.    A.    Ga.);     In    re    Lynn    Camp  \.    B.   R.   137,   186   Fed.   110    (C.   C.   A. 

Coal   Co.,  22   A.   B.   R.   60,   168   Fed.   998  Neb.). 
(D.    C.    Ky.);     In    re     Neill-Pinckney- 
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In  re  Sayed,  26  A.  B.  R.  444,  185  Fed.  963  (D.  C.  Mich.):  "It  is  elementary 
to  the  definition  of  a  forbidden  preference,  considered  under  any  section  and 
for  any  purpose,  that  it  must  have  been  made  •  by  the  debtor  'while  insolvent.' 
A   solvent   debtor   cannot  make   a   preference.'' 

In  re  Veneer  &  Panel  Co.,  6  A.  B.  R.  271  (D.  C.  Wis.,  affirmed  sub  nom. 
McDonald  v.  Daskam,  8  A.  B.  R.  543,  116  Fed.  376):  "It  is  true  that  the 
transaction  on  which  the  creation  of  a  lien  depends  in  each  claim  falls  within 
the  period  of  four  months  preceding  the  filing  of  the  petition  in  bankruptcy; 
but  it  is  equally  true,  under  the  testimony,  that  the  corporation  was  solvent, 
within  the  definition  of  the  act,  up  to  the  occurrence  of  the  fire,  on  July  23rd. 
The  inhibitions  of  §  60  apply  only  to  preferences  given  when  the  debtor  is- 
insolvent  in  fact,  and  if  a  lien  was  perfected  before  the  fire,  in  the  case  as  pre- 
sented, it  is  not  affected  by  that  section,  although  it  may  remain  open  to  ques- 
tion under  §67,  as  to  'a  present  consideration.'" 

Troy  Wagon  Wks.  v.  Vastbinder,  12  A.  B.  R.  352,  130  Fed.  333  (D.  C.  Pa.): 
"But  it  is  essential  to  a  preference  that  the  debtor  should  have  been  insolvent 
at  the  time,  and  unless  this  appears  there  is  no  act  of  bankruptcy." 

§  1343.  Definition  of  Insolvency  under  Present  Act. — Insolvency, 
as  the  term  is  used  in  the  present  Bankruptcy  Act,  is  different  from  what 
is  usually  meant  in  bankruptcy  and  insolvency  law  by  the  term.  Its  time- 
honored,  legal  meaning  as  used  in  insolvency  proceedings,  is  inability  of 
the  debtor  to  meet  his  obligations  as  they  mature  in  the  usual  course  of 
business.    And' this  was  what  was  meant  by  the  law  of  1867.®^ 

Carson  v.  Chicago  Title  &  Trust  Co.,  5  A.  B.  R.  834,  183  U.  S.  438:  "It  is 
pointed  out  that  insolvency  has  a  different  meaning  under  the  Act  of  1898  than 
it  had  under  the  Act  of  1867.  Under  the  latter,  the  debtor  was  insolvent  when 
he  was  unable  to  pay  his  debts  in  the  ordinary  course  of  business.  Under  the 
former,  when  the  aggregate  of  his  property  at  a  fair  valuation  is  insufficient  to 
pay  his  debts." 

However,  such  a  definition  would  make  almost  every  merchant  insolvent 
in  the  eyes  of  the  law  during  seasons  of  panic  and  financial  stringency  such 
as  occurred  in  the  United  States,  for  instance,  during  the  dark  days  of  1893 
and  1894,  when  the  wealthiest  and  most  prosperous  business  men  were  un- 
able to  pay  their  notes  and  bills  as  they  became  due.  Money  itself,  the 
medium  of  payment,  was  hoarded.  Banks  had  to  resort  to  the  artifice  of 
clearing-house  scrip — had  to  create  a  new  kind  of  money  in  fact.  It  was 
next  to  impossible  to  raise  money  on  the  best  collateral  security,  and  real 
estate  loans  of  so-called  "gilt-edged"  value  went  begging  for  takers.  Al- 
most every  merchant  was  insolvent  if  the  usual  legal  definition  was  the  test, 
for  everyone,  almost,  was  unable  to  meet  his  obligations  as  they  matured 
in  the  due  course  of  business.  The  likelihood  that  such  financial  stringen- 
cies and  industrial  depressions  are  to  be  recurring  and  frequently  recur- 
ring phenomena  in  the  commercial  world,  undoubtedly  was  the  reason  that 

98.  Hussey  v.  Dry  Goods  Co.,  17  A.  Morris  Bk.,  14  A.  B.  R    6   (N    Y    "^up 

B.   R.   513   (C.   C.  A.   Kas.);  Stevenson  Ct.  App.  Div.);   In  re  Andrews    16  A 

V.  Milliken-Tomlinson,  13  A.  B.  R.  301  B.    R.     390,     144    Fed.     932    (C  '  C     a" 

(Sup.    Jud.    Ct.     Me.);    Upson    v.    Mt.  Mass.). 
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the  framers  of  the  present  Bankruptcy  Act,  coming  to  their  work  only  two 
or  three  years  after  the  crisis  of  1893,  rejected  as  intolerable  a  definition  of 
insolvency  such  as  this,  as  a  basis  for  bankruptcy  proceedings.  Indeed,  this 
sweeping  definition  of  insolvency  was  one  of  the  causes  of  the  popular 
hatred  that  grew  up  against  the  old  Bankruptcy  Law  of  1867,  and  was  one 
of  the  causes  of  the  downfall  of  that  law  and  of  the  reluctance  of  Congress 
to  pass  another  Bankruptcy  Act.  Accordingly,  Congress  chose  the  more  lib- 
eral definition  and  the  definition  most  nearly  approximating  to  the  popular 
idea  of  insolvency  that  they  set. forth  in  §  1,  clause  15,  of  the  Statute,  in  the 
following  words : 

"A  person  shall  be  deemed  insolvent  within  the  provisions  of  this  act  when- 
ever the  aggregate  of  his  property,  exclusive  of  any  property  which  he  may 
have  conveyed,  transferred,  concealed  or  removed,  or  permitted  to  be  con- 
cealed or  removed,  with  intent  to  defraud,  hinder  or  delay  his  creditors,  shall 
not  at  a  fair  valuation,  be  sufficient  in  amount  to  pay  his  debts."99 

Carson,  etc.,  v.  Chicago  Title  &  Trust  Co.,  5  A.  B.  R.  834,  182  U.  S.  438: 
"The  other  weakness  in  the  argument  is  that  it  exaggerates  the  difference 
between  the  definitions  of  insolvency  and  overlooks  an  advantage  to  the  cred- 
itor in  the  definition  contained  in  the  Act  of  1898.  Inability  to  pay  debts  in  the 
ordinary  course  of  business  usually  accompanies  an  insufficiency  of  assets.  It 
may  not,  of  course.  At  times  a  debtor's  property,  though  amply  sufficient  in 
value  to  discharge  all  of  his  obligations,  may  not  be  convertible  without  sacri- 
fice into  that  form  by  which  payments  may  be  made.  The  law  regards  that 
possibility.  In  this  there  is  indulgence  to  the  debtor,  and  through  him  to 
preferred  creditors." 

Martin  v.  'Bigelow,  7  A.  B.  R.  220  (N.  Y.  Sup.  Ct.)  :  "To  say  of  a  man  that 
he  is  in  failing  circumstances,  or  that  he  is  unable  to  pay  all  his  debts  in  full, 
which  means  presently  unable  so  to  do,  is  quite  a  different  thing  from  alleging 
that  his  property,  taken  at  a  fair  valuation,  is  not  sufficient  in  amount  to  pay 
his  debts." 

And  it  is  to  be  noted  that  the  definition  adopted  in  the  present  law  is  the 
same  as  that  which  for  centuries  has  been  the  accepted  meaning  of  the 
term  insolvency  as  used  in  the  law  of  fraudulent  transfers.  The  term  "insol- 
vency," as  understood  in  dealing  with  contracts  and  transfers  challenged 
on  the  ground  of  fraud,  actual  or  constructive,  has  always  had  reference 
to  the  insufficiency  of  the  debtor's  assets  to  cover  his  liabilities,  although  as 
understood  in  the  administration  of  insolvent' and  former  bankrupt  laws,  it 
has  usually  referred  to  the  mere  inability  of  the  debtor  to  pay  his  debts  as 

99.  In  re  Andrews,   16  A.   B.  R.   390,  Tumlin  v.  Bryan,  21  A.   B.  R.  319,  165 

144  Fed.  922  (C.  C.  A.  Mass.);  Hussey  Fed.    166    (C.    C.    A.    Ga.);    Harder   v. 

V.  Dry  Goods  Co.,  17  A.  B.  R.  513  (C.  Clark,  23  A.  B.  R.  756   (City  Court  rf 

C.  A.  Kas.);  In  re  Rung  Furn.  Co.,  10  New    York);    Newman   v.    Dry    Goods 

A.    B.    R.   44    (Ref.    N.   Y.) ;    Stevenson  Co.,    31    A.    B.    R.    399     (Kansas     City 

V.    Milliken-Tomlinson    Co.,    13    A.    B.  Court   of  Appeals),   quoted  at   §§   1407 

R.  206,  99  Me.  320;  Upson  v.  Mt.  Mor-  ?nd     1277     note;     Hewitt     v.     Boston 

ris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  Strawboard     Co.,     31     A.    B.     R.    652 

App.   Div.);   In  re   Crenshaw,   19  A.   B.  (Mass.). 
R.    502,    156     Fed.    638     (D.    C.     Ala.); 
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they  matured  in  the  usual  course  of  business. ^ 

Compare,  Grunsfetd  v.  Brownell,  11  A.  B.  R.  601  (Sup.  Ct.  New  Mex.) :  "The 
term  insolvency  as  used  in  banlcruptcy  and  insolvency  Jaws  means  the  inability 
of  a  person  to  pay  his  debts  as  they  mature  in  the  ordinary  course  of  business, 
but  as  used  in  a  general  sense,  it  means  a  substantial  excess  of  a  person's  liabili- 
ties over  the  fair  cash  value  of  his  property." 

It  will  be  useful  to  explicate  this  definition  in  order  to  give  a  somewhat 
clearer  idea  of  the  meaning  of  bankruptcy  insolvency. 

§  1344.  Property  Fraudulently  Disposed  of,  Not  to  Be  Counted  as 
Assets. — Property  fraudulently  disposed  of  is  not  to  be  counted.  In  ar- 
riving at  the  property  that  is  to  be  counted  in  making  up  the  aggregate,  all 
property  conveyed,  transferred,  concealed  or  removed  or  permitted  to  be 
concealed  or  removed  with  intent  to  defraud  or  hinder  creditors,  is  to  be 
excluded. 2 

Thus  it  is  possible  that  a  debtor  who  has  plenty  of  property  to  pay  all  he 
owes,  may  make  himself  insolvent  within  the  bankruptcy  definition  by  fraud- 
ulently transferring  or  concealing  so  much  of  it  that  that  which  is  left  will 
not  be  enough,  even  at  a  fair  valuation,  to  pay  all  the  debts.  And  so,  under 
such  circumstances,  if  the  creditors  succeed  in  recovering  the  property 
fraudulently  disposed  of,  they  may  get  their  claims  paid  in  full,  notwith- 
standing the  bankrupt  himself  could  not  say  he  was  not  insolvent  without 
confessing  to  the  frauds  he  himself  had  perpetrated.  The  transfer  may 
itself  create  the  insolvency.^ 

Thus  it  is  possible  that  a  man  may  be  insolvent  in  bankruptcy  under  the 
present  definition  and  yet  his  creditors  ultimately  get  paid  in  full* 

But  property  which  might  be,  but  is  not,  claimed  by  third  parties  to  be 
recoverable  by  them  as  having  been  transferred  to  the  bankrupt  in  fraud 
of  such  third  parties'  rights,  is  not  to  be  excluded. ^ 

§  1345.  But  Equity  of  Redemption  Counted,  if  Fraudulent  Con- 
veyance by  Way  of  Security. — If  the  fraudulent  conveyance  be  by  way 

1.  Marvin  v.  Anderson,  6  A.  B.  R.  cases,  Phillips  Tr.  v.  Kleinman,  23  A. 
520,  87  N.  W.  236,  (D.  C.  Wis.);  com-  B.  R.  266  (Pa.  Com.  Pleas);  Utah 
pare.  In  re  Doscher,  9  A.  B.  R.  547,  Ass'n  of  Credit  Men  v.  Boyle  Fur.  Co., 
556,  120  Fed.  408  (D.  C.  N.  Y.;;  also,  26  A.  B.  R.  867  (Sup.  Ct.  Utah);  In  re 
see  Martin  .v.  Bigelow,  7  A.  B.  R.  218  Duke  &  Son,  28  A.  B.  R.  195,  199  Fed. 
(Sup.  Ct.  N.  Y.),  and  Levor  v.  Seiter,  199  (D.  C.  Ga.). 

5  A.  B.  R.  576   (N.  Y.  Sup.  Ct).  3.    Phillips,   trustee,   v.    Kleinman,   23 

2.  Bankr.  Act,  §  1  (15);  In  re  Bau-  A.  B.  R.  266  (Pa.  Com.  Pleas).  Com- 
mann,  3  A.  B.  R.  196,  96  Fed.  946  (D.       pare,  ante,   §   12181^. 

C.    Tenn.);    obiter.    In    re    Doscher,    9  4.   Instance,   In   re   Shoesmith,   13   A. 

A.  B.  R.  547,  556,  120  Fed.  408  (D.  C.  B.  R.  645,  135  Fed.  684  (C.  C.  A.  Ills.): 
N.  Y.);  In  re  Hines,  16  A.  B.  R.  296,  Admitting  possession  of  assets  at 
144  Fed.  142  (D.  C.  Ore.);  inferen-  time  of  filing  of  petition  but  declaring 
tially.  Acme  Food  Co.  v.  Meier,  18  A.  they     were     subsequently      "invested" 

B.  R.  550',  153  Fed.  74  (C.  C.  A.  without  disclosing  where  or  how  kept 
Mich.);    In   re   Crenshaw,   19   A.   B.    R.  meanwhile. 

502,    156     Fed.    638     (D.    C.     Ala.);    to  5.    In   re    Aschenbach    Co.,  '23   A.    B. 

same     effect     in      fraudulent      transfer       R.  95,  174  Fed.  396   (C.  C.  A.  N.  Y.). 
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of  mortgage  or  other  security,  the  equity  of  redemption  is,  however,  to  be 
counted  in.^ 

Acme  Food  Co.  v.  Meier,  18  A.  B.  R.  550,  153  Fed.  74  (C.  C.  A.  Mich.): 
"Upon  the  issue  that  these  conveyances  were  intended  as  preferences  and, 
therefore,  acts  of  bankruptcy  under  subdivision  2  of  §  3  of  the  act  it  v,as 
admissible  to  show  that  these  deeds  were  intended  only  as  securities  and 
the  value  of  the  equity  of  redemption  at  the  date  of  each  such  conveyance. 
In  Lansing  Boiler  Works  v.  Ryerson,  cited  above,  we  held  that  the  interest 
of  a  mortgagor  might  be  taken  into  account  in  determining  whether  when 
the  mortgage  was  made  insolvency  existed  so  as  to  constitute  the  security 
a  preference.  *  *  *  Thus  construed,  there  was  no  error  in  directing  the 
jury  to  estimate  the  value  of  the  equity  of  redemption  in  determining  solvency 
at  the  date  of  each  such  conveyance.  We  know  of  no  authority  which  will  jus- 
tify the  exclusion  of  equitable  interests  belonging  to  a  debtor  when  we  come 
to  the  question  of  his  solvency  or  insolvency  in  a  bankrupt  proceeding.'' 

§  1346.  Property  Preferentially  Conveyed  as  Security  Not  to  Be 
Excluded. — Property  not  fraudulently  but  merely  preferentially  trans- 
ferred as  security,  however,  is  not  to  be  excluded,  but  is  to  be  counted  in 
as  part  of  the  assets.'^ 

In  re  Doscher,  9  A.  B.  R.  547,  554,  120  Fed.  40S  (D.  C.  11.  Y.;;  "V/here  prop- 
erty is  transferred  in  fraud  of  creditors,  the  statute  contemplates  that  the  bank- 
rupt shall  not  have  the  benefit  of  its  valuation  in  determining  whether  he  is 
insolvent.  Where  property  is  transferred  in  payment  of  or  as  security  for  a 
just  debt,  the  mere  fact  that  it  may  involve  a  preference  in  bankruptcy,  should 
bankruptcy  proceedings  be  instituted,  does  not  exclude  it  from  consideration  in 
determining  the  debtor's  solvency." 

§  1347.  Exempt  Property  Counted. — Exempt  property  is  to  be 
counted. s 

Compare  In  re  Duke  &  Son,  28  A.  B.  R.  195,  199  Fed.  199  (D.  C.  Ga.):  "In 
fixing  the  assets  in  the  foregoing  statement  I  have  counted  the  exempt  property 
as  an  asset.  I  do  this  because  it  is  unnecessary,  under  the  facts,  to  determine 
whether  such  exempt  property  should  or  should  not  be  counted.  If  it  were 
necessary  to  determine  this  question  of  law,  in  my  opinion,  exempt  property 
should   not   be   counted." 

6.  Lansing  Boiler,  etc.,  Wks.  v.  Ry-  "Preferred"  Debt  Distinguished  from 
erson  &  Son,  11  A.  B.  R.  558,  128  Fed.  "Secured"  Debt.— A  "preferred"  debt 
701    (C.   C.  A.   Mich.).  is  to  be  distinguished  from  a  "secured" 

7.  Lansing  Boiler  &  Engine  Wks.  v.  debt.  In  re  Busby,  10  A.  B.  R.  650,  124 
Ryerson   &   Son,   11   A.    B.   R.   558,   128  Fed.  469   (D.   C.   Penn.). 

Fed.  701  (C.  C.  A.  Mich.);  compare,  8.  In  re  Hines,  16  A.  B.  R.  295,  144 
impliedly,  to  same  effect,  In  re  Nor-  Fed.  142  (D.  C.  Ore.);  In  re  Cren- 
cross,  1  A.  B.  R.  644  (Ref.  Mo.);  com-  shaw,  19  A.  B.  R.  502,  156  Fed.  638 
pare,  analogously,  as  to  counting  in  (D.  C.  Ala.);  Utah  Ass'n  of  Credit 
preferred  creditors  among  liabilities,  Men  v.  Boyle  Fur.  Co.,  26  A.  B.  R. 
In  re  Cain,  2  A.  B.  R.  378  (Ref.  Ills.);  867  (Sup.  Ct.  Utah);  Louisiana,  etc., 
McMurtrey  v.  Smith,  15  A.  B.  R.  427,  Soc.  v.  Segen,  28  A.  B.  R.  407,  196 
142  Fed.  853  (Special  Master  Tex.,  af-  Fed.  903  (D.  C.  La.).  Contra,  Under- 
firmed  by  D.  C);  Acme  Food  Co.  v.  leak  v.  Scott,  28  A.  B.  R.  926  (Sup.  Ct. 
Meier,  18  A.  B.  R.  550,  153  Fed.  74'  Minn.).  And  compare,  inferentially 
(C  C  A.  Mich.);  Utah  Ass'n  of  Credit  contra,  Gering  v.  Leyda,  26  A.  B.  R. 
Men  7'.  Boyle  Fur.  Co.,  26  A,  B.  R.  137,  186  Fed.  110  (C.  C.  A.  Neb.). 
867   (Sup.   Ct.  Utah). 
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In  re  Baumann,  3  A.  B.  R.  196,  96  Fed.  946  (D.  C.  Tenn.):  "It  is  entirely 
true,  as  stated  by  Mr.  Justice  Bradley,  In  re  Bass,  3  Woods,  382,  Fed.  Cas.  No. 
1,091,  'that  exempted  property  constitutes  no  part  of  the  assets  in  bankruptcy, 
and  that  the  assignee  acquires  no  title  to  exempted  property.'  Nevertheless  it 
does  not  follow  that  it  is  not  to  be  counted  when  determining  the  question 
whether  he  be  solvent  or  insolvent.  *  *  *  If  Congress  had  intended  to  ex- 
clude from  the  terms  of  this  definition  property  exempted  by  law  from  exe- 
cution, the  phrasing  of  the  statute  would  have  contained  the  exception  either 
explicitly  or  by  necessary  implication — as  if  the  statute  had  used  the  phrase 
'the  aggregate  of  his  property  subject  to  execution  at  law,'  or  'the  aggregate 
of  his  property  available  for  the  payment  of  his  debts,'  or  'the  aggregate  of  his 
property,  except  such  as  is  exempted  by  law;'  and  it  is  most  natural  that  the 
language  of  the  statute  should  have  taken  some  such  form  if  it  had  been  the 
intention  to  exclude  from  the  count  the  value  of  the  exempted  property.  Al- 
though not  leviable,  it  may  be  used  voluntarily  for  the  payment  of  these  debts." 

§  1348.  Partnership  Not  Insolvent,  unless  All  Partners  Insolvent. 

— A  partnership  is  not  to  be  deemed  insolvent  unless  the  aggregate  of  all  its 
own  property,  together  with  all  of  the  individual  property  of  its  members 
in  excess  of  their  respective  individual  indebtedness,  is  less  than  its  liabil- 
ities.® 

Tumlin  v.  Bryan,  21  A.  B.  R.  319,  165  Fed.  166  (C.  C.  A.  Ga.) :  "And  be- 
sides, we  find  no  evidence  showing  what  property  was  owned  by  the  in- 
dividual members  of  the  bankrupt  firm  in  July,  1906.  *  *  *  As  each 
member  of  the  partnership  is  liable  individually  for  the  .partnership  debts, 
it  seems  to  follow  that,  to  show  such  insolvency  as  to  entitle  the  trustee 
to  recover,  the  insolvency  of  the  members  of  the  firm  should  be  proved. 
If  a  condition  exists  whereby  all  diligent  creditors  may  obtain  payment  in 
full,  it  seems  useless  and  unjust  to  sustain  a  suit  against  a  defendant  who 
has  only  collected  what  was  due  to  him.  It  is  true  that  a  partnership  may  be 
treated  as  an  entity,  separate  from  its  individual  members,  for  the  purpose 
of  its  adjudication  as  a  bankrupt  *  *  *  but,  in  a  suit  to  recover  a  prefer- 
ence, it  is  not  only  the  insolvency  of  an  intangible  entity,  but  the  insolvency 
of  its  responsible  component  parts,  that  lies  at  the  foundation  of  the  right 
to  relief.  If  the  component  parts  of  the  firm  may  be  made  to  pay  the  firm's 
debts,  the  suit  lacks  reason  and  substance,  and  it  cannot  be  held  that  the 
defendant  has  obtained  a  greater  percentage  of  his  debt  than  other  creditors  • 
of  the  same  class.  If  the  members  of  the  firm  are  solvent,  all  creditors  may 
be  paid  in  full.  If  the  individual  members  of  the  partnership  are  not  shown  to 
be  insolvent  at  the  date  of  the  payments,  the  preference  is  not  voidable." 

Worrell  v.  Whitney,  24  A.  B.  R.  749,  179  Fed.  1014  (D.  C.  Pa.):  "As  I  view 
the  case,  however,  it  must  be  decided  on  another  proposition.  As  I  have  just 
said,  the  firm  considered  merely  as  an  entity  was  insolvent  on  March  22,  but 
there  is  almost  no  evidence  concerning  the  financial  situation  of  the  partners 
as    individuals   as   that   time.      It   is    impossible    therefore    to    say   that    the    indi- 

9.  See   cases   cited  ante,   chaoter   III,  In  re  Duke  &  Son,  28  A.  B.  R.  195,  199 

"Who    May   Be   Thrown   Involuntarily  Fed.    199     (D.    C.     Ga.);     Washington 

into    Bankruptcy,"    division    3,    subdiv.  Cotton  Co.  v.   Morgan   &  Williams,  37 

"B;"  "Partnerships,"  §  60.     Crancer  &  A.    B.    R.   638,    192   Fed.   310    (C.   C.   A. 

Co.    V.    Wade.    25    A.    B.    R.    880    (Sup.  Ga.,    affirming   In    re    Morgan    &    Wil- 

Ct.   Okla.);   Francis  v.   McNeal,   26   A.  Hams,  25  A.  B.  R.  861). 
B.  R.  555,  186  Fed.  481  (C.  C.  A.  Pa.); 
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vidual  assets  of  the  partners  taken  in  connection  with  the  assets  of  the  firm 
would  not  have  been  more  than  sufficient  to  pay  all  the  firm  debts.  The  only- 
evidence  on  the  subject  of  individual  insolvency  is  to  be  found  in  the  fact 
that  on  May  20,  two  months  later,  the  petition  was  filed  upon  which  both  mem- 
bers were  adjudged  bankrupt  both  as  individuals  and  as  a  firm.  But  this  with- 
out more  does  not  enable  me  to  decide  safely  that  they  were  insolvent  as  in- 
dividuals on  March  22.  No  effort  was  made  to  prove  their  individual  in- 
solvency at  that  time.  One  of  the  bankrupts  was  not  examined  at  all,  and  the 
other  was  asked  no  questions  concerning  his  individual  condition  when  the  con- 
veyance was  made.  With  proof  upon  this  subject  under  the  trustee's  con- 
trol, he  can  hardly  expect  the  court  to  draw  uncertain  inferences  concerning  a 
fact  that  he  might  have  established  with  at  least  reasonable  certainty.  The 
necessity  for  such  proof  is  supported  by     *     *     *     the  bill  is  dismissed." 

§  1349.  Property  to  Be  Taken  at   "Fair  Valuation."— Again,  it 

must  be  noted  that  the  property  counted  in  must  be  counted  in  at  a  fair 
valuation. ^0 

What  constitutes  fair  valuation  is  difficult  to  define. ^^  We  can  say,  how- 
ever, what  it  is  not. 

§  1350.  "Fair  Valuation,"  Not  Value  at  Sacrifice  Sale. — It  is  not 

the  vahiation  that  would  prevail  at  sheriiif's  sale,  sacrifice  sale  or  forced 
sale. 

Thus,  where  the  bankrupt  is  a  going  concern,  the  value  of  its  assets  after 
the  levy  of  an  execution  and  the  consequent  cessation  of  its  business  may 
not  be  the  fair  valuation. ^^ 

Nor  may  such  valuation  be  what  the  assets  actually  brought  at  the  sale 
by  the  trustee  in  bankruptcy. ^^ 

§  1351.  Market  Value,  as  "Fair  Valuation." — Moreover,  even  the 
market  price  probably  would  not  be  the  fair  valuation  in  all  cases ;  for  in- 
stance property  that  has  no  market  value  at  all  and  property  whose  market 
value  is  abnormally  low  owing  to  extraordinary  circumstances  or  financial 
depression.  However,  the  market  valuation  of  property  would  usually  be 
its  fair  valuation  except  in  the  instances  cited  and  similar  ones.i* 

10.  Bankr.  Act,  §  1  (15);  obiter,  be  sufficient  to  cover  his  liabilities, 
Brittain  Dry  Goods  Co.  v.  Berten-  whether  in  fact  they  were  sufficient 
shaw,  11  A.  B.  R.  630,  68  Kas.  734.  or  not.  See  ante,  "Intent  to  Prefer  as 
See  also,  cases  cited  in  succeeding  para-  an  Element  of  Second  Act  of  Bank- 
graphs  herein;   Newman  v.  Dry  Goods  ruptcy,"  §  133. 

Co.,   31   A.    B.     R.    399    (Kansas    City  Stipulation   as   to   "Fair    Valuation.'' 

Court   of  Appeals),   quoted   at   §§   1407  — Gering   v.    Leyda,    26    A.    B.    R.    137, 

and   1277,   note;   In   re   Duke,  28   A.   B.  186  Fed.  110   (C  C.  A.  Neb.). 

R.  195,  199  Fed.  199  (D.  C.  Ga.).  12.  Chic.  T.   &  T.   Co.  v.   Roebling's 

11.  In  determining  the  fair  valuation  Sons,  5  A.  B.  R.  368,  107  Fed.  71  (U. 
in  deciding  whether  an  intent  to  pre-  S.  C.  C.  111.);  compare,  to  same  ef- 
fer  exists  on  the  debtor's  part  so  as  feet.  In  re  Rung  Furn.  Co.,  10  A.  B. 
to  make  the  preference  an  act  of  bank-  R.  51   (Ref.   N.  Y.). 

ruptcy,    it    would     be     permissible    to  13.   Rutland  Co.   Nat.  Bk.  v.  Graves, 

show    that    the    alleged    bankrupt    ac-  19   A.   B.   R.   446,   156   Fed.   168    (D.   C. 

tually  and  bona  fide  thought  a  certain  Vt.). 

valuation     would    be    a    fair     valuation  14.    Price    obtained    by    purchaser    at 

that  would  make  his  assets  appear  to  private    saJe,    on    resale    of    the    goods 
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D-uncan  v.  Landrs,  5  A.  B.  R.  649,  106  Fed.  839  (C.  C.  A.  Pa.):  "The  words 
■■fair  valuation'  are  equivalent  to  the  present  market  value  of  the  property  in 
question,  but  such  market  value  is  not  to  be  ascertained  by  what  a  purchaser 
would  give  who  desires  to  take  advantage  of  the  necessities  and  embarrass- 
ments of  the  owner  at  a  price  less  than  its  real  value  and  a  charge  to  the  effect 
that  such  value  should  be  fixed  by  the  situation  of  the  debtor  the  number  and 
amount  of  the  obligations  owed  by  such  debtor  and  the  time  when  they  were 
due,  as  elements  to  be  regarded  by  the   purchaser,  is   erroneous." 

In  re  Hines,  16  A.  B.  R.  396,  144  Fed.  -142  (D.  C.  Ore.) :  "As  it  respects 
property  considered  in  a  commercial  sense,  I  can  conceive  of  no  better  or  surer 
standard  by  which  to  arrive  at  a  fair  valuation  than  the  market  value;  that  is, 
what  the  property  will  probably  bring,  or  is  worth  in  the  general  market,  where 
everybody  buys.  It  could  not  be  what  it  is  worth  to  one  person  or  to  another 
specially  circumstanced,  or  having  special  use  for  a  particular  article,  but  what 
it  is  worth  as  a  marketable  commodity,  at  a  given  time,  with  no  special  con- 
ditions prevailing  other  than  affect  the  market  generally  in  the  locality  where 
the  commodity  is  for  sale."  • 

Stern  v.  Paper,  25  A.  B.  R.  451,  183  Fed.  228  (D.  C.  N.  D.) :  "  'Fair  valua- 
tion' means  such  a  price  as  a  capable  and  intelligent  business  man  could  pre- 
sently obtain  for  the  property  after  conferring  with  those  accustomed  to  buy 
such  property.  Such  a  value  will  depend  upon  many  circumstances,  such  as. 
age  and  condition  of  the  stock,  the  season  of  the  year,  and  the  state  of  trade." 

§  1352.  "Fair  Valuation"  Where  Bankrupt  "Going  Concerns" 
Not  "Scrap"  nor  "Wrecker's"  Value. — Where  the  bankrupt  is  a  "going 
concern''  at  the  date  of  the  commission  of  the  act  of  bankruptcy,  that  fact 
must  be  taken  into  account  in  fixing  "fair  valuation;"  and  "scrap"  values 
or  "wrecker's"  values  will  not  suffice.  ^^ 

Paper  Co.  v.  Goembel,  16  A.  B.  R.  28  (C.  C.  A.  Ills.):  "The  valuation  for 
the  test  of  solvency  or  insolvency  under  the  issue  must  relate  to  the  conditions, 
as  a  going  concern,  when  the  alleged  preference  was  given,  and  not  to  the 
mere   dead   matter   after   bankruptcy   intervened." 

But  the  failing  condition  of  the  debtor,  though  still  a  "going  concern," 
may  be  taken  into  account  as  influencing  the  actual  "fair  valuation"  of  book 
accounts. 

Spencer  v.  Nekemoto,  24  A.  B.  R.  517  (D.  C.  Hawaii):  "Although  it  is 
hard  to  appraise  such  accounts,  which  must  be  considered  in  relation  to  a 
going  concern,  yet  it  is  very  evident  that  with  the  business  on  a  decline,  as 
his  was  in  May — his  creditors  refusing  further  credit — that  the  book  accounts 
would  not  be  worth  as  much  as  if  the  business  were  in  a  prosperous  condi- 
tion." 

shortly    after    the    transfer,     has     been  io   it    is    held    in    In    re     Marine     Iron 

held  incompetent,   Sebring  v.   Welling-  Works,   20  A.   B.   R.  390,   159   Fed.   753 

ton,   6   A.    B.   R.   671    (N.    Y.   Sup.    Ct.  (D.   C.   N.   Y.). 

App.).      But     see      strong      dissenting  15.    Instance,    Motor   Vehicle    Co.    v. 

opinion.  Oak  Leather  Co.,   15  A.   B.   R.   808   (C. 

The    market   value,    the   value   which  C.    A.    Ills.);    impliedly.    Chic.   Title    & 

the  bankrupt   itself  could   have   gotten  T.  Co.  v.  Roebling's  Sons,  5  A.  B.  R. 

for  the  assets,   is   the   "fair"   valuation,  371,  107  Fed.  71   (C.  C.  Ills.). 
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§  1353.  "Pair  Valuation"  of  Choses  in  Action  and  Intangible 
Property. — The  face  value  of  choses  in  action  is  not  to  be  taken  if  it  is 
not  the  actual  value. 

Thus,  the  actual  value  of  accounts  must  govern  in  determining  the  ques- 
tion of  insolvency;  i"'    likewise  of  insurance  policies. ^'^ 

Likewise,  with  the  value  of  bonds,  leases,  patents,  licenses  and  securities 
and  of  other  intangible  property,  it  is  the  actual,  fair  value  that  prevails.^* 

§  1353-I-.  "Good  Will"  as  an  Asset. — Doubtless  "good  will"  is  an 
asset  which  may  be  taken  into  account  in  arriving  at  "fair  valuation;"  in- 
deed, such  may  often  be  the  chief  asset.  However,  its  value  is  very  diffi- 
cult, ordinarily,  to  determine,  and  great  abuse  is  likely  to  creep  into  an 
estimate  of  it. 

Compare,  McElvain  v.  Hardesty,  22  A.  B.  R.  320,  169  Fed.  31  (C.  C.  A. 
Mo.) :  "The  trial,  court  also  allowed  a  recovery  of  the  sum  of  $600  for  the 
good  will  of  the  business  of  C.  &  C,  claimed  to  have  been  transferred  to 
McElvain.  Without  expressing  any  opinion  as  to  when  and  under  what 
circumstances,  if  at  all,  the  good"  will  of  a  business  may  be  'property'  within 
the  meaning  of  §  60a  and  b  of  the  Bankruptcy  Act,  we  content  ourselves 
by  stating  the  conclusion  reached  that,  if-  the  saloon  ever  had  any  good  will 
of  value  known  to  the  law,  it  had  been  utterly  destroyed  by  the  methods  pur- 
sued and  the  results  achieved  by  the  bankrupts  and  McElvain  during  the  seven 
months  of  their  relationship  to  it.  The  evidence  satisfies  us  that  there  was 
no  good  will  of  value  at  the  time  of  the  transfer,  and  that  the  allowance  of 
anything   in   favor   of   the   trustee   on   that   account   was    erroneous." 

§  1354.  Admissions  of  Insolvency  by  Bankrupt  Not  Competent 
against  Creditor. — Proof  of  admissions  of  insolvency  itself,  or  of  admis- 
sions of  facts  tending  to  show  insolvency,  made  by  the  bankrupt,  even 
before  bankruptcy,  are  not  competent  evidence  against  the  preferred  cred- 

16.  In  re  Coddington,  9  A.  B.  R,  243,  Co.,  14  A.  B.  R.  448,  136  Fed.  466  (D. 
118  Fed.  281  (D.  C.  Penn.);  Benjamin  C.  Penn.):  Disputed  liability  of  bond- 
V.  Chandler,  15  A.  B.  R.  440  (D.  C.  holders  on  bonus  stock  issued  to  them 
Penn.);    impliedly,    Spencer    v.    Neke-  not  counted  in  as  assets. 

moto,  24  A.  B.  R.  517   (D.  C.  Hawaii),  Instance,  McGowan  v.  Knittel,  15  A. 

quoted  at  §  1352.  B.  R.  1,  137  Fed.  1015  (C.  C.  A.  Penn., 

"Dead   Accounts." — Instance,    Alexan-  reversing   Knittel   v.    McGowan,    14   A. 

der  V.  Redmond,  24  A.   B.   R.  620,  180  B.   R.   209,   137   Fed.   453):     Record   of 

Fed.    92    (C.    C.    A.    N.    Y.):      It    has  a      reopened     judgment      against      the 

been  held,  indeed,  that  outstanding  ac-  bankrupt    should   not   be   admitted    be- 

counts,  in  favor  of  the  bankrupt  must  fore  the  jury;  especially  where  opened 

be    such    as     could    be     realized    upon  generally    and    not    specially   to    let .  in 

under   an    execution   in    order    to   war-  some   particular   defense, 

rant    consideration    as    assets.      Louisi-  Troy  Wagon  Wks.  v.  Vastbinder,  12 

ana   &   Soc.   v.   Segen,  28  A.   B,   R.   19,  A.    B.    R.     352,    130     Fed.    232     (D.    C. 

407,    196    Fed.    903    (D.    C.    La.).      But  Penn.):      Leases    and    securities,     face 

such  a  rule  is  too   strict.     "Fair  valu-  value    $4,000.00    conceded    actual    value 

ation"    would    imply    a     more     liberal  $1,000.00. 

rule,  for  oftentimes  accounts  are  good  Instance,   Motor  Vehicle  Co.  v.  Oak 

as    a   practical    matter   that   would    not  Leather    Co.,    15   A.    B.    R.    808    (C.    C. 

be   collectible   by   legal   process."  A.  Ills.):  Patent. 

17.  Bogen  &  Trummell  v.  Protter,  Instance,  In  re  Foley,  15  A.  B.  R. 
12  A.  B.  R.  288,  129  Fed.  533  (C.  C.  832  (Ref.  Pa.):  Liquor  license: 
A.  Ohio);  Benjamin  v.  Chandler,  15  Claimed  to  be  worth  $10,000.00  but 
A.   B.  R.  440   (D.   C.  Penn.).  testimony    that    only    made    $100.00    in 

18.  Instance,    First   Nat'l   Bk.   v.   Ice  18  months. 
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itor  on  a  suit  for  recovery  of  the  preference. ^^ 

The  bankrupt's  uncorroborated  testimony  as  to.  the  precise  time  of  be- 
coming insolvent  has  been  held  not  sufficient  to  establish  the  fact.^'^ 

§  1355.  Bankrupt's  Books  Admissible. — Books  of  the  bankrupt, 
when  properly  qualified  as  evidence,  are  competent  evidence  on  the  question 
of  his  insolvency.^i 

Of  course  their  competency  is  not  on  the  basis  of  their  being  admissions, 
but  rather  of  their  being  contemporaneous  memoranda;  except  where  the 
issue  is  the  commission  of  an  act  of  bankruptcy  and  not  the  recovery  of  a 
preference. 

§  1356.  Schedules  Inadmissible  against  Preferred  Creditor. — The 

schedules  filed  by  the  bankrupt  are  inadmissible  against  the  alleged  pre- 
ferred creditor  to  prove  the  bankrupt's  insolvency.  They  are  the  admissions 
of  a  mere  assignor  after  he  has  parted  with  his  interest  to  the  alleged  pre- 
ferred creditor.22 

§  13  57.  Inventory  and  Appraisement  in  Bankruptcy,  whether  Ad- 
missible.— It  has  been  held  that  the  inventory  and  appraisement  taken  by 
the  bankruptcy  court  are  competent  evidence. ^^ 

But  it  is  difficult  to  see  how  the  preferred  creditor  can  be  thus  bound. 
Of  course,  the  testimony  of  the  appraisers  would  likely  be  admissible,  if 
qualified  as  witnesses,  as  throwing  light  upon  the  financial  condition  of  the 
bankrupt  at  the  time  of  the  alleged  preferential  transfer;  but  the  theory  on 
which  the  appraisal  itself,  even  though  official,  is  admissible,  is  not  plain. 2* 

§  1358.  Whether  Sale  by  Receiver  in  State  Court  or  by  Trustee 
in  Bankruptcy,  Competent. — Prices  obtained  by  a  receiver  in  the  State 
Court  before  the  bankruptcy,  although  somewhat  subsequently  to  the  trans- 
fer complained  of,  are  admissible  in  proof  of  the  fair  value  at  the  time  of 
the  transfer,  in  the  a.bsence  of  better  proof,  and  the  exclusion  of  such  prices 
from    evidence    has    been  held    reversible    error.^^     Where  the    evidence 

19.  But  of  course  are  perfectly  com-  Neb.,  reversed  in  13  A.  B.  R.  164,  Sup. 
petent  against  the  bankrupt  on  a  peti-  -  Ct.  Neb.);  compare,  same  rule  as  to 
tion  for  his  adjudication  as  bankrupt,  alleged  fraudulent  conveyances,  Hal- 
In  re  Lange,  3  A.  B.  R.  231,  97  Fed.  bert  v.  Pranke,  11  A.  B.  R.  620,  91 
197    (D.    C.    N.   Y.).  Minn.    204;    contra.    Hackney    v.    Har- 

20.  In  re  Linton,  7  A.  B.  R.  676  greaves,  13  A.  B.  R.  164,  68  Neb.  634; 
(Ref.  Penn.).  contra.    In    re    Docker-Foster    Co.,    10 

Uncorroborated   testimony    of   bank-  A.  B.  R.  584,  123  Fed.  190  (D.  C.  Pa.), 

rupt    as    to    his    insolvency;    the    testi-  23.    Hackney     v.     Hargreaves     Bros, 

mony  of  the  bankrupt  as  to  his  msoi-  and   z:    Raymond    Bros.    Clark    Co.,    13 

vency   is    not   to   be    rejected    because  a.    B.     R.     164,    68     Neb.     634;     In    re 

uncorroborated.        Collett     v.      Bronx  Docker-Foster    Co.,    10    A.    B.    R.    584 

Nat'l  Bk    29  A.  B.  R.  454,  200  Fed.  Ill  133   Ped.   190   (D.   C.   Penn.)  :   compare, 

(D.   C    N.  Y  ).  In    re    Soudans    Mfg.    Co.,    8    A.    B.    R. 

31.    In   re    Coddmgton    (Docker-Fos-  59    113   Ped.   804    (C.   C.   .\.   Ind  ) 

ter  Co.),  10  A.  B.  R.  584,  123  Fed.  190  „.     ^                    ^              c      j           a^-c 

/T\    r^    -a         \       u-i        Tj     1               -LT  »*•    Compare,    In    re    Soudans    Mfg. 

(D.  C.  Penn.);  obiter,  Hackney  v.  Har-  p        „    .     V,     r     ,„     ,,,    p.j     „„,    .^ 


greaves  Bros.,  13  A.  B.  R.  164,  68  Neb. 
C34. 


C.   A.   Ind.). 


22.    Hackney      r.      Raymond      Bros.       ^25.   In  re   Block,   6  A.   B.   R.  300,   109 
Clark   Co.,    10   A.   B.    R.   213    (Sup.    Ct.       Fed.   790   (C.   C.  A.   N.  Y.). 
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shows  that  the  value  of  the  assets  has  not  varied  from  the  time  of  the  al- 
leged preference  to  the  date  of  a  sale  by  the  trustee  in  bankruptcy,  the  sale 
price  has  been  held  competent  evidence  on  the  issue  of  insolvency. ^^  It 
has  also  been  held  that  the  referee's  order  confirming  the  report  of  the 
sale  is  also  competent,  but  not  conclusive. ^^  This  ruling,  however,  though 
perhaps  justifiable  in  the  absence  of  better  evidence,  is  treading  on  dan- 
gerous ground. ^^^ 

§  1359.  Referee's  Allowance  of  Claims,  Whether  Admissible. — 

And  it  has  been  held  that  the  orders  of  allowance  of  claims  by  the  referee 
are  not  admissible,  as  to  the  amount  of  the  bankrupt's  indebtedness,  as 
against  an  alleged  preferred  creditor.^s 

CuUinane  v.  State  Bk.,  13  A.  B.  R.  776,  123  Iowa  340:  "To  prove  the  amount 
of  indebtedness  of  the  firm,  the  plaintiff  called  as  a  witness  the  referee  in  bank- 
ruptcy, and  he  was  permitted  to  testify  in  respect  of  the  number  and  amount 
of  claims  filed  with  and  allowed  by  him.  This  testimony  was  objected  to  by 
defendant  as  incompetent,  in  that  defendant  was  in  no  sense  a  party  to  the 
bankruptcy  proceedings,  and  was  not  bound  thereby,  or  by  any  findings  made 
therein.  We  think  that  under  the  issues  as  presented  by  the  pleadings  the 
objection  should  have  been  sustained.  The  defendant  was  relying  upon  its 
mortgage  as  a  specific  lien  upon  the  property  covered  thereby,  and  under  the 
Bankrupt  Act  it  could  be  divested  of  that  lien  only  upon  proof  of  actual  in- 
solvency. The  finding  of  the  bankruptcy  court  upon  that  question,  or  of  any 
fact  involved  therein,  was  not  res  adjudicata  as  against  defendant,  inasmuch 
as  it  was  not  in  any  sense  a  party  to  the  bankruptcy  proceedings." 

But  (at  any  rate,  wherever  the  alleged  preferred  creditor  is  applying  to 
the  bankruptcy  court  for  dividends)  it  would  seem  that  he  is  bound,  as  a 
party,  by  the  referee's  adjudication  as  to  the  vaHdity  of  claims.  This  in- 
volves quite  a  different  principle  from  that  of  the  admissibility  of  the  proofs 
of  debt  filed  by  the  various  creditors. ^^ 

§  1360.  Admissions  of  Agent,  as  to  Insolvency  of  Principal. — The 

admissions  of  an  agent  are  not  competent  on  the  subject  of  insolvency  un- 
less within  the  scope  of  his  authority;  thus  the  admissions  of  the  husband 
of  the  bankrupt,  acting  as  the  bankrupt's  manager  in  the  conducting  of  her 
business,  have  been  held  not  competent  to  prove  insolvency. ^"^ 

26.  Bank  v.  Sundheim,  16  A.  B.  R.  act,  "The  court  of  bankruptcy,"  but 
866,  145  Fed.  795  (C.  C.  A.  Penn.);  was  made  by  the  trustee — an  anoma- 
Morris  v.  Tannebaum,  26  A.  B.  R.  lous  proceedings.  Of  course,  the 
368   (Ref.   N.  Y.).  trustee  has  no  power  to  make  an  or- 

27.  Bank  v.  Sundheim,  16  A.  B.  R.  der  of  allowance  and  certainly  such 
866,   145   Fed.   795    (C.  C.  A.   Penn.).  an    "allowance"     could     hardly     attain 

27a.  See  discussion  in  preceding  the  dignity  of  a  judicial  determination, 
paragraph,  §  1357.  29.      Compare,      Jacobs      v.      United 

28.  Apparently    contra,    Credit    Men  States,   20   A.    B.   R.   550,   161   Fed.   694 
'v.    Furniture     Co.,    26     A.    B.     R.    867  (C.  C.  A.  Mass.),  quoted  at  §  2329%. 
(Utah),  but  in  this  case  it  appears  that  30.    Duncan    v.    Landis,    5    A.    B.    R. 
the  "allowance"  was  not  made  by  the  675,   106   Fed.   839   (C.   C.  A.   Penn.). 
referee,    who    is,     by    the     bankruptcy 
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§  I36O4.  Bankrupt's  General  Examination,  Whether  Admissible. 

— It  has  been  held  that  the  general  examination  of  the  bankrupt  may  be 
admitted  in  the  proof  of  indebtedness  as  against  the  preferential  trans- 
feree.^^ 

Of  course,  the  bankrupt  is  a  competent  witness  on  the  subject  of  his 
debts  and  liabihties  but  his  previous  examination  could  be  admissible  in  a 
controversy  between  the  trustee  and  a  transferee  only  on  the  theory  that  it 
was  a  deposition  already  taken  in  the  case,  which  we  find  is  an  incorrect 
theory.32 

§  1361.  Return  of  Execution  Unsatisfied,  Whether  Prima  Facie 
Proof  of  Insolvency. — It  has  been  held,  that  the  return  of  an  execution 
unsatisfied  in  whole  or  in  part  is  not. prima  facie  proof  of  insolvency.^^ 

§  1362.  Adjudication  of  Bankruptcy  as  Res  Adjudicata  on  Ques- 
tion of  Insolvency. — The  adjudication  of  bankruptcy  is  held  by  some  cases 
to  be  conclusively  binding  upon  all  creditors  in  subsequent  actions  between 
them  and  the  trustee  as  to  all  points  necessarily  decided  therein ;  from  which 
it  would  follow  that,  where  insolvency  is  a  necessary  element  of  the  act 
of  bankruptcy  on  which  the  adjudication  is  based,  the  adjudication  itself 
will  be  res  adjudicata  as  to  insolvency  at  the  time  of  the  commission  of 
the  act.34 

Lazarus  v.  Eagan,  30  A.  B.  R.  287,  306  Fed.  518  (D.  C.  Pa.):  "The  decree  of 
this  court  put  in  evidence  adjudicating  on  the  28th  of  December,  1911,  W.  J. 
Greggs,  a  bankrupt,  conclusively  established  the  fact  at  issue,  as  alleged  in  the 
petition,  that  Greggs  was  insolvent  when  he  transferred  his  property  to  his 
wife  and  afterwards  to  Eagan.  Any  other  holding  would  lead  to  endless  con- 
fusion in  the  administration  of  the  law,  and  would  in  many  cases,  nullify  one 
of  the  principal  purposes  of  the  Bankruptcy  Act,  as  was  said  in  De  Groflf  v.  Sang, 
92  App.  Div.  (N.  Y.)  564;  S.  C,  87  N.  Y.  78.  And  it  matters  not  that  Eagan 
was  actually  without  notice  of  these  proceedings.  An  adjudication  being  an 
adjudication  in  rem,  all  persons  interested  in  the  res  are  regarded  as  parties 
to  the  bankruptcy  proceedings.  Among  such  parties  are  not  only  the  trustee 
but  all  creditors,  including  lienors." 

But  the  better  reasoning  seems  to  be  that  the  doctrine  of  res  judicata 
does  not  apply  in  such  cases,  for  the  reasons  that  the  subject  matter  and 
the  relief  in  the  two  cases  are  not  the  same.  In  the  first  case  the  status 
of  the  debtor  is  the  subject  matter,  and  upon  that  matter  the  adjudication 
of  bankruptcy  is  binding  upon  the  whole  world,  being  an  adjudication  in 

31.  CoUett  V.  Bronx  Nat.  Bk.,  29  A.  Parties,"  §  444,  et  seq.  Whitwell, 
B.  R.  454,  200  Fed.  Ill  (D.  C.  N.  Y.).  Trustee   z'.    Wright,    23    A.    B.    R.     747 

32.  See  post,   §   1555.  (N.    Y.    Sup.   Ct.    App.    Div.),    but   this 

33.  Levor  v.  Seiter,  5  A.  B.  R.  576,  case  is  not  to  be  commended  for  its 
34  Misc.  (N.  Y.)  383;  In  re  Rung  reasoning;  Cook  v.  Robinson,  28  A. 
Furn.  Co.,  10  A.  B.  R.  51  (Ref.  B.  R.  182,  194  Fed.  753  (C.  C.  A. 
N.  Y.).  Alaska);  Breckons  v.  Snyder,  15  A.  B. 

34.  See  post,  "Actions  by  Trustees,"  R.  112,  211  Penn.  St.  176;  In  re  Vir- 
§§  1774,  1776  and  1777;  and  ante,  "Ef-  ginia  Hardwood  Mfg.  Co.,  15  A.  B.  R. 
feet    of     Adjudication     on     Rights    of  137,  139  Fed.  309   (D.   C.  Ark.). 
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a  proceedings  in  rem;  but  in  the  latter  case  the  subject  matter  is  the  prop- 
erty, and  though  it  may  also  be  a  proceedings  in  rem,  the  res  is  different/^*'' 
At  any  rate,  an  adjudication  on  the  ground  of  preference  is  not  res  judicata 
on  the  issue  of  the  existence  of  a  "reasonable  cause  for  belief."^'"' 

§  1363.  Ordinary  Rules  Apply  in  Proof  of  Insolvency. — And,  in 
general,  the  ordinary  rules  of  evidence  are  to  govern  in  the  proof  of  in- 
solvency.^^ 

§  1364.  Date  of  Insolvency  and  "Fair  Valuation,"  Date  Imme- 
diately Preceding  Transfer. — The  proof  must  show  the  "fair  valuation" 
and  insolvency  at  the  time  of  the  transfer,  before  the  transfer  (except, 
where,  under  the  Amendment  of  1910,  the  date  of  recording  may  be  taken, 
at  the  trustee's  option)  ;  and  not  the  valuation  nor  insolvency  created  by 
the  transfer  itself.^* 

In  re  Hines,  16  A.  B.  R.  297  (D.  C.  Ore.):  "*  *  *  the  intendment  being 
that  the  insolvency  must  exist  at  the  time  of  suffering  the  preference  to  be  taken; 
for,  if  the  debtor  is  solvent,  it  would  be  perfectly  proper  and  legitimate  for  him 
to  make  any  sort  of  preference  that  he  might  see  fit.  The  fact  of  suffering  the  • 
preference,  therefore,  unless  it  might  be  under  circumstances  indicating  that 
he   intended  to  hinder,  delay,   or  defraud  certain  of  his   creditors,  could   not  be 


34a.  Silvey  &  Co.  v.  Tifft,  16  A.  B.  R. 
12,  123  Ga.  804.  Compare,  Levor  v. 
Seiter,  5  A.  B.  R.  576,  69  N.  Y.  Supp. 
987  (reversed  on  other  grounds  8  A.  B. 
R.    459,   74   N.   Y.    Supp.   499). 

34b.  Hussey  v.  Dry  Goods  Co.,  17  A. 
B.  R.  516,  148  Fed.  598  (C.  C.  A.  Kans.), 
quoted  at   §   446. 

35.  Instance  of  Proof  of  Insolvency: 
1.  Corporation  put  into  the  hands  of 
a  receiver  by  its  own  directors  on  the 
ground  of  insufficiency  of  assets,  yet 
a  schedule  accompanying  it  showing 
excess  of  assets;  also  investigation 
shows  surplus.  The  mere  admission 
of  insufficiency  of  assets  not  enough 
where  rebutted  by  proof.  In  re 
Doscher,  9  A.  B.  R.  547,  120  Fed.  408 
(D.  C.  N.  _Y.). 

2.  Inability  to  pay  debts  at  a  later 
time,  suspension  of  business,  negotia- 
tions with  creditors  for  composition, 
etc.,  are  admissible  as  evidence  tend- 
ing to  prove  insufficiency  of  assets,  in 
the  absence  of  other  evidence,  In  re 
Elmira  Steel  Co.,  5  A,  B.  R.  488,  109 
Fed.  456   (Special  Master  N.  Y.). 

But  compare,  Martin  v.  Bigelow,  7 
A.  B.  R.  220  (Sup.  Ct.  N.  Y.),  where 
the  adjudication  of  the  debtor  on 
March  11  was  held  not  to  relate  back 
to  establish  his  insolvency  in  the  pre- 
ceding November. 

3.  Offer  of  settlement  made  to  cred- 
itors prior  to  bankruptcy  on  the  basis 
of    thirty    cents    on    the    dollar    is    evi- 


dence not  to  be  overcome  by  mere 
estimates  of  the  value  of  a  lease,  good 
will  and  fixtures.  In  re  Lange,  3  A. 
B.  R.  231,  97  Fed.  197  (D.  C.  N.  Y.). 
It  is  to  be  borne  in  mind,  however, 
that  this  case  arose  on  proof  of  an  act 
of  bankruptcy  and  might  be  affected 
by  the  possible  incompetency  of  ad- 
missions of  the  bankrupt  as  against  a 
preferred  creditor  himself  in  a  suit  for 
recovery  of  the  preference. 

4.  Instance,  In  re  Rodgers  Milling 
Co.,  4  A.  B.  R.  540,  103  Fed.  687  (D.  C. 
Ark.). 

5.  Instances  of  insolvency  not 
proved:  Hastings  i'.  Fithian,  13  A.  B. 
R.  676  (Court  Errors  and  Appeals  N. 
J.);  In  re  Chappell,  7  A.  B.  R.  608,  113 
Fed.   545   (D.   C.  Va.). 

6.  Insolvency  at  the  time  of  sale  un- 
der attachment  held  to  be  sufficient 
proof  of  insolvency  at  the  time  of 
levying  attachment,  there  being  no 
substantial  change  intervening;  In  re 
Crafts-Riordan  Shoe  Co.,  26  A.  B.  R. 
449,  185  Fed.  931  (D.  C.  Mass.). 

Value  of  neighboring  property  as 
proof  of  value  of  bankrupt's  real  es- 
tate. Compare,  In  re  Carlile,  29  A.  B. 
R.  373,  199  Fed.  612  (D.  C.  N.  C). 

36.  Upson  V.  Mt.  Morris  Bk.,  14  A. 
B.  R.  11  (N.  Y.  Sup.  Ct.  App.  Div.); 
Chicago  Title  &  Trust  Co.  v.  Roeb- 
ling's.Sons,  5  A.  B.  R.  368,  107  Fed.  71 
(D.  C.  Ills.). 
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permitted  to  aflfect  the  value  of  his  assets.  If  such  were  the  case,  then  a  person, 
who  was  before  perfectly  solvent,  might  be  rendered  insolvent  by  an  action, 
accompanied  by  an  attachment,  and  his  insolvency  would  depend  upon  whether 
he  could  pay  his  debts  under  the  stress  of  the  occasion,  and  not,  under  the 
simple  inquiry  prescribed  by  the  Bankruptcy  Act,  whether  the  aggregate  of 
his  property,  at  a  fair  valuation,  is  sufficient  in  amount  to  pay  his  debts." 

And  fractions  of  a  day  may  be  taken  into  account. ^^ 

§  1364^.  Date,  Where  Recording  Necessary. — Where  the  transfer 
is  made  by  means  of  an  instrument  which  the  State  law  requires  to  be  re- 
corded in  order  that  it  may  be  effective  against  levying  creditors,  the  date  at 
which  the  insolvency  may  be  proved  to  have  existed  is  the  date  of  such 
recording,  for  not  until  recording  is  there  an  effective  transfer,  as  against 
other  creditors,  under  State  law. 

[Even  before  Amendment  of  1910.]  McEIvain  v.  Hardesty,  22  A.  B.  R.  320, 
169  Fed.  31  (C.  C.  A.  Mo.):  "The  efifect  of  the  transfer  to  McEIvain  is  to 
be  judged  as  if  made  on  the  7th  day  of  July,  1905,  when  it  was  filed  for  rec- 
ord. If  C.  &  C.  were  then  insolvent,  and  if  the  effect  of  the  enforcement  of 
the  transfer  was  to  enable  McEIvain  to  obtain  a  greater  percentage  of  his 
debt  than  any  other  of  their  simple  contract  creditors,  the  transfer  consti- 
tuted a  preference  within  the  meaning  of  the  bankruptcy  law.  *  *  *  As, 
for  the  purposes  of  this  case,  the  transfer  is  to  be  treated  as  made  on  the 
date  the  agreement  was  recorded,  so  the  transferee's  belief  or  cause  for  be- 
lief concerning  it  must  relate  to  that  time." 

Amendment  of  1910. — The  Amendment  of  1910  to  §  60  (b),  expressly 
brings  down  to  the  date  of  transfer,  or,  to  the  date  of  recording  where 
recording  is  "required,"  the  proof  of  the  insolvency.^^ 

§  1365.  Debts  Owing  but  Not  Yet  Due  Included  in  Bankrupt's 
Liabilities. — It  is  doubtless  true  that  debts  owing,  although  not  yet  due, 
are  to  be  included  among  the  bankrupt's  liabilities  in  determining  his  in- 
solvency. 

§  1366.  Whether  Contingent  Liabilities  Counted  in  Determining 
Insolvency. — It  does  not  appear  to  have  been  finally  settled,  however, 
whether  contingent  liabilities,  as  distinguished  ■  from  debts  owing  but  not 
yet  due,  are  to  be  included  in  the  computation. ^^ 

§  1366 J.  Bankrupt  as  Surety  or  Guarantor,  Debt  to  Be  Counted. 

— Where  the  bankrupt  is  a  surety  or  guarantor,  the  obligation  is  to  be 
counted  as  a  liability;  and  such  has  been  the  holding  even  where  the  guar- 
anty is  oral,  the  fact  that  it  is  not  in  writing  affecting  merely  the  proof, 
not  the  validity. 

37.  Upson  V.  Mt.  Morris  Bk.,  14  A.  Fact  of  contingency  of  debts  is  to  be 
B.  R.  11  (N.  Y.  Sup.  Ct.  App.  Div.).  taken  into  account  in  determining  the 

38.  See  Bankruptcy  Act,  §  60  (b),  as  intent  of  the  bankrupt,  no  doulDt.  See 
amended  in  1910.  ;nferentially,    Merchants'    Nat.    Bk.    v. 

39.  That  they  are  not  to  be  so  in-  Cole,  18  A.  B.  R.  44,  149  Fed.  708  (C. 
eluded,  see  obiter.  In  re  Nassau,  15  A.  C.  A.  Ohio). 

B.   R.   303,   140   Fed.   912    (Ref.   Penn.). 
2  R  B— 19 
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Huttig  Mfg.  Co.  V.  Edwards,  30  A.  B.  R.  349,  160  Fed.  619  (C.  C.  A.  Iowa): 
"A  surety  or  indorser  for  a  bankrupt  has  been  held  to  be  a  creditor  within 
the  meaning  of  the  bankruptcy  law  *  *  *  and  upon  the  same  principle  a 
guarantor  liable  upon  a  fixed  liquidated  demand  as  this  was,  is  a  debtor  to 
him  who  holds  it,  and  his  liability  is  to  be  counted  in  determining  his  finan- 
cial status.  That  the  guaranty  may  have  been  oral  and  therefore  within  the 
statute  of  frauds  of  Iowa  where  the  transaction  occurred  is  immaterial.  The 
Iowa  statute  relates  merely  to  the  evidence  or  proof  of  the  undertaking,  and 
not 'to  its  validity." 

§  1367.  Seventh  Element  of  a  Preference — Transfer  or  Recordings 
within  Pour  Months  before  Filing  of  Petition. — The  transfer  or 
other  appropriation  of  property,  or,  when  the  transfer  is  such  that 
the  law  requires  the  recording  of  it  to  make  it  effective  [against 
creditors]  then  the  recording  of  the  transfer,  must  have  been  made 
within  four  months  before  the  filing  of  the  bankruptcy  petition.*" 

§  1368.  Preferences  Obtained  before  Four  Months,  Not  Void- 
able.— Preferences  obtained  before  the  four  months  period  will  not  be  dis- 
turbed *i  except  in  one  instance,  namely,  that  mentioned  in  the  last  clause 
of  §  60  (a) : 

"Where  the  preference  consists  in  a  transfer  such  period  of  four  months 
shall  not  expire  until  four  months  after  the  date  of  the  recording  or  registering 
of  the   transfer,  if  by   law  such   recording  or   registering  is   required." 

In  re  Dunavant,  3  A.  B.  R.  41,  96  Fed.  543  (D.  C.  N.  Car.):  "A  proceeding 
in  bankruptcy  does  not  affect  liens  accruing  more  than  four  months  before 
bankruptcy." 

§  1369.  Nature  of  Limitation. — The  four  months  limitation  before 
the  Amendment  of  1903  *i*  was  evidently  by  way  of  a  statute  of  limi- 
tations. In  theory  and  in  fact  before  the  Amendment  of  1903,  a  preference 
existed  whenever  a  payment  was  made  out  of  an  insolvent  estate  whereby 
one  creditor  got  more  than  his  share  of  the  trust  fund,  no  matter  how  long 
beforehand  it  was  that  the  payment  was  made,  the  four  months  limitation 
being  merely  a  statute  of  limitations  for  recovery,  beyond  which  the  court 
would  not  investigate  transactions.*^ 

40.  Bankr.  Act,  §  60  (a).  Merely  Penn.) ;  Manning  v.  Patterson,  19  A. 
that  a  transfer  occurred  within  the  B.  R.  334,  156  Fed.  Ill  (D.  C.  N.  J.)  ; 
four  months  raises  no  presumption  of  Allen  v.  Gray,  31  A.  B.  R.  838  (N.  Y. 
a  voidable  preference,  Stich  v.  Ber-  Sup.  Ct.);  Brown  v.  City  National 
man,  15  A.  B.  R.  466,  49  N.  Y.  Misc.  Bank,  36  A.  B.  R.  638  (Sup.  Ct.  N. 
104  (N.  Y.  Sup.  Ct.  App.  Div.);  Tum-  Y.);  Jackson  v.  Sedgwick,  36  A.  B.  R. 
lin  V.  Bryan,  31  A.  B.  R.  319,  165  Fed.  836,  189  Fed.  508  (C.  C.  N.  Y.) ;  Fitch 
166  (C.  C.  A.  Ga.),  quoted  at  §  1377,  v.  Bank  of  Grand  Rapids,  26  A.  B.  R. 
note;  Allen  v.  Gray,  31  A.  B.  R.  838  879  (Sup.  Ct.  Wis.);  Sturdivant  Bank 
(N.  Y.  Sup.  Ct.);  In  re  Starkweather  v.  Schade,  27  A.  B.  R.  673,  195  Fed. 
&  Albert,  30  A.  B.  R.  743,  206  Fed.  797  188  (C.  C.  A.  Mo.),  reversing  36  A.  B. 
(D.  C.  Mo.);  Newman  v.  Dry  Goods  R.  916;  First  Nat.  Bank  v.  Lanz,  39 
Co.,  31  A.  B.  R.  399  (Kansas  City  A.  B.  R.  247,  302  Fed.  117  (C.  C. 
Court   of  Appeals),    quoted   at    §'  1407  A.  La.). 

and  §  1277,  note.  41a.    Found  only  in  §  60  (b),  not  in 

41.  In  re  Girard  Glazed  Kid  Co.,  13       §   60   (a). 

A.     B.    R.     395,    129     Fed.    841    (D.     C.  42.    Before    the    Amendment  of  1903 


§  1370  trustee's  title  and  eight  to  assets.  1215 

But  since  the  Amendment  of  1903  inserted  into  the  very  definition  of  a 
preference  itself  that  it  must  have  been  a  transfer  or  judgment  within  the 
four  months  period,  arid  that  such  four  months  should  not  begin  to  run  until 
the  date  of  the  fihng  or  recording  of  the  instrument  creating  the  preference, 
where  such  filing  or  recording  is  required  by  the  State  statute  to  impart  no- 
tice, it  might  have  seemed  that  the  four  months'  qualification  was  no  longer 
by  way  of  a  statute  of  limitations,  but  an  essential  element  of  a  preference 
itself ;  that  is  to  say,  after  the  Amendment  of  1903,  it  was  not  merely 
that  only  preferences  received  within  the  four  months  were  voidable  but 
that  a  transaction  was  not  even  a  preference  unless  occurring  within  the 
four  months  period.*^  And  it  would  also  seem  to  have  followed  as  a  corol- 
lary that  the  fact  that  the  instrument  was  not  recorded  until  within  the 
four  months  would  have  operated  propria  vigore  to  bring  the  entire  trans- 
action within  the  four  months  period. 

§  1370.  Agreements  for  Liens  or  for  Other  Transfers  Not  Ef- 
fective until  within  Four  Months,  Voidable. — Agreements  for  liens  or 
for  other  transfers,**  made  before  the  four  months  period,  or  at  the  time 
of  the  passing  of  the  original  consideration,  but  not  effective  until  within 
the  four  months  period,  are  voidable  as  preferences,  if  the  other  elements 
of  a  preference  co-exist. 

Thus,  agreements  at  the  time  of  making  a  loan  or  sale,  to  give  a  moic- 
gage  later,  not  executed  until  within  the  four  months  period,  are  voidable.*  ^ 

changed  the  law  so  that  so-called  "in-  B.  R.  63,  184  Mass.  361.  Also  com- 
nocently"  received  preferences  no  pare,  the  reasoning  in  In  re  Kling- 
longer  needed  to  be  surrendered  as  a  man,  4  A.  B.  R.  254,  101  Fed.  691  (D. 
■■prerequisite  to  the  proof  of  claims,  it  C.  Iowa).  Also  compare,  for  history- 
was  held  in  several  cases  that  as  to  of  the  legislation,  In  re  Hunt,  14  A.  B. 
"innocently"  received  preferences,  there  R.  416,  137  Fed.  694  (D.  C.  N.  Y.). 
was  no  time  limit,  In  re  Abraham  See  post,  §  1379,  "Preferences  as  Af- 
Steers  Lumber  Co.,  7  A.  B.  R.  332  (C.  fected  by  Recording." 
C.  A  N  Y.,  affirming  6  A.  B  R  3i5) ;  ^^  "Equitable  assignment,"  found 
In  re  Jones,  4  A.  B.  R.  563  (D.  C.  to  be  merely  a  promise  to  pky  a  debt 
B^^t  ■•  4.1,  •..  u  ij  ..u  ,.  when  in  receipt  of  certain  expected 
But  m  other  cases  it  was  held  that,  fu„ds,  Speckman  v.  Smedley,  18  A  B 
there  bemg  no  express  time  limit  r  717  ^53  pg^j  77;^  /p  q^'j^  p^  ^j 
fixed  by  the  statute,  the  time  limit  ex-  firmed'  in  19  A.  B.  R. '694,  sub  nom 
pressly  fixed  as  to  preferences  know-  Smedley  v.  Speckman). 
ingly  received  would  be  adopted  as  an  ..=  -n  n  1  t  .  ^  „ 
equitable  rule,  In  re  Beswick,  7  A.  B.  ,,f  V  3  °,''i'.''v^°"A^'  \°  ^c^  \^-  ^"' 
R.  395  (Ref.  Ohio);  In  re  Dickinson,  f^  .^^'^-  i^e  (C.  C.  A.  S.  Car.,  af- 
7  A  B  R  679  (Ref  NY)  firming  9  A.  B.  R.  363);  In  re  Ronk,  7 
43.  But  compare,  Loeser  v.  Bank  &  ^-  ^-  ^.^^'  ,"<}  ^^d.  154  (D.  C.  Ind.); 
Trust  Co.,  17  A.  B.  R.  630  (C.  C.  A.  !"  \^  °'^™^'  Swamp  Contracting  Co., 
Ohio,  reversing  In  re  Chadwick,  15  A.  \f  {^- ,?■  ^-  ^''^^  J^'l,  P^^-  415  (D.  C. 
B.  R.  528,  148  Fed.  975):  "It  must  y/;^'i?^%§T  !«?/n  ?<''■' a" .{"/?;  ^• 
also  be  conceded  that  prior  to  the  i^^'  ^^^  ^t'^\„i^,^  ^Su  ^'r^,-  ^-  ^^•)- 
amendment  of  the  bankrupt  law  by  ^^^  ^"'f,'  »  ^^^^-  ^^^^  following  are 
the  amending  Act  of  February  5,  1903,  ^PP„^''^?"y  =°"'?'  ""'1^''  the  law  of 
the  preference,  if  free  from  actual  !?f 't,  j '■^,  J^'^'""?"'  ^^  ^^r  ^  ^^^• 
fraud,  would  relate  to  the  date  of  the  t^.V  Burdock  v.  Jackson,  15  N.  B.  Reg. 
making  and  delivery  of  the  instrument  ^^'  ^^J^^^^^  ^-  Voegeler,  12  N.  B. 
creating  it."  Compare  the  reasoning  f^^-  493,  Fed.  Cas  5271;  In  re  White, 
in  In  re  Gallagher,  6  A.  B.  R.  255  ^^.A-  ^-  ^-  ^00  (Ref  R.  I.).  Appar- 
(Ref.  Mass.).  Compare,  the  rea-  e"tly  contra,  [1867]  In  re  Jackson,  15 
soning  in  Tatman  v.  Humphrey,  12  A.  ^^^-  Bankr.  Reg.  431;  apparently  con- 


1216  REMINGTON    ON    BANKRUPTCY.  §    1370 

Lathrop  Bank  v.  Holland,  30  A.  B.  R.  62  (C.  C.  A.  Mo.) :  "The  agreement 
that  he  would  not  dispose  of  the  horses  to  be  purchased,  without  its  consent, 
and  would  give  it  a  chattel  mortgage  at  the  end  of  the  venture  gave  rise  to  a 
personal  obligation,  not  a  lien  as  against  creditors.  *  *  *  If  (he  bank  had 
taken  mortgages  as  the  purchases  were  made  but  had  refrained  from  record- 
ing them,  it  could  not  have  prevailed  against  the  trustee  in  bankruptcy.  The 
oral  agreement  for  a  mortgage  can  give  no  greater  right.  The  equity  claimed 
by  the  bank  is  not  different  from  that  of  any  ordinary  creditor  who  relies  on 
his  debtor's  promise  to  do  or  not  to  do  certain  things  in  the  future  and  refrains 
from  adopting  one  of  the  various  methods  of  protecting  it.  A  purpose  of  the 
Bankruptcy  Act  and  of  State  recording  statutes  is  to  discourage  secret  equities. 
We  can  conceive  of  a  series  of  acts  so  secutively  related  as  to  be  regarded  as 
parts  of  one  entire  transaction,  and,  in  contemplation  of  law,  as  having  been 
done  contemporaneously  and  therefore  secure  from  disruption  to  the  preju- 
dice of  the  parties  by  intervening  bankruptcy  proceedings.  But  this  case  is 
not  of  that  character." 

In  re  Herman,  31  A.  B.  R.  243,  207  Fed.  594  (D.  C.  Iowa) :  "That  it  was 
made  pursuant  to  an  agreement  to  make  the  same,  when  the  loans  were  made 
does  not  relieve  it  from  operating  as  a  preference,  if  the  other  essentials  of  a 
voidable   preference   are   present." 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  263,  153  Fed.  123  (C.  C.  A.  Neb.): 
"An  agreement  to  mortgage  or  to  transfer  is  not  a  mortgage  or  a  transfer. 
The  title  remains  in  the  owner  unincumbered  by  the  mortgage  until  the  mort- 
gage or  transfer  is  effected.  When  the  agreement  is  made  before,  and  the 
mortgage  or  transfer  within  the  four  months,  the  title  stands  unincumbered  by 
the  latter  at  the  commencement  of  the  four  months,  and  the  proceeds  of  that 
title  are  pledged  under  the  bankruptcy  law  for  the  benefit  of  all  the  creditors 
pro  rata.  Any  subsequent  mortgage  or  transfer  withdraws  that  title  or  a  por- 
tion of  its  value  from  these  creditors,  and  a  just  and  fair  interpretation  and  exe- 
cution of  the  act  demands  that  such  a  mortgage  or  transfer  should  be  adjudged 
voidable  if  it  is  otherwise  so,  and  that  the  mortgagee  or  transferee  should  be 
remitted  to  his  original  agreement.  In  this  way  the  property  at  the  commence- 
ment of  the  four  months  and  its  value  may  be  preserved  for  the  general  cred- 
itors, and  the  mortgagee  or  transferee  may  retain  every  lawful  advantage  his 
earlier  contract  confers  upon  him.  Any  other  course  of  decision  opens  a  new 
and  enticing  way  to  secure  preferences,  nullifies  every  provision  of  the  law 
to  prevent  them  and  invites  fraud  and  perjury.  Hold  that  transfers  within  four 
months  in  performance  of  agreements  to  make  them  before  that  time  do  not 
constitute  voidable  preferences,  and  honest  debtors  would  agree  with  their 
favored  creditors  before  the  four  months  that  they  would  subsequently  secure 
them  by  mortgages  or  transfers  of  their  property,  and  just  before  the  petitions 
in  bankruptcy  were  filed  they  would  perform  their  agreements.     Dishonest  men 

tra,  [1867]  Burdock  v.  Jackson,  15  Nat.  held    that    an    agreement   to    execute   a 

Bankr.    Reg.    318;    apparently    contra,  chattel   mortgage    not   executed   at   the 

[1867]    Douglass    V.   Vogeler,    12    Nat.  time   of  the   original  consideration  but 

Bankr.    Reg.   493,   Fed.   Cas.   No.   5271;  executed      within      the      four     months 

Roy  V.  Salisbury,  27  A.  B.  R.  892   (N.  period,  if  not  purposely  withheld  from 

Y.  Sup.  Ct.).  execution,    was    valid.      In    re    Jackson, 

Under  the  law  of  1867,   on  the  basis  15  N.  B.  Reg.  438;  Burdock  v.  Jackson, 

that  the   assignee  in  bankruptcy  stood  15    N.    B.    Reg.    318;  Douglass  v.  Vog- 

in     the     bankrupt's     shoes,     and     that  eler,  12  N.   B.  Reg.  493,  Fed.  Cas.  No. 

equity  would  consider  that  done  which  5271. 
was  intended  to  have  been  done,  it  was 
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who  made  no  such  contracts  might  falsely  testify  that  they  had  done  so  and 
thus  by  fraud  and  perjury  sustain  preferential  transfers  and  mortgages  made 
within  the  four  months  to  relatives  or  friends.  The  great  body  of  the  creditors 
would  be  left  without  share  in  the  property  of  their  debtor  and  without  remedy, 
and  a  law  conceived  and  enacted  to  secure  a  fair  and  equal  distribution  of  the 
property  of  debtors  among  their  creditors  would  fail  to  accomplish  one  of  its 
chief  objects.  This  court  will  hesitate  long  before  it  approves  a  rule  so  fatal 
to  the  most  salutary  provisions  of  the  bankruptcy  law,  and  our  conclusion  is: 

"A  mortgage  or  transfer  of  his  property  by  an  insolvent  debtor  within  four 
months  of  the  filing  of  a  petition  in  bankruptcy  against  him,  which  otherwise 
constitutes  a  voidable  preference,  is  not  deprived  of  that  character  or  made 
valid  by  the  fact  that  it  was  executed  in  performance  of  a  contract  to  do  so, 
made  more  than  four  months  before  the  filing  of  the  petition." 

Forbes  v.  Howe,  3  A.  B.  R.  475,  102  Mass.  437:  "A  mortgage  given  by  an 
insolvent  debtor  to  secure  advances  previously  made  is  not  purged  of  its  char- 
acter as  an  unlawfU|l  preference  because  it  was  given  in  pursuance  of  an  agree- 
ment on  which  the  advances  had  been  made;  nor  because  the  debtor  was  induced 
to  give  it  by  the  hope  of  obtaining  further  credit  or  means  for  the  continuance 
of  his  business;  nor  because  it  was  intended  to  make  up  security  which  had  been 
reduced  by  the  sale,  with  the  consent  of  the  mortgagee,  of  property  included 
in  a  previous  mortgage  to  him,  under  an  understanding  that  new  security  should 
be  given." 

In  re  Smith  (preference  as  act  of  bankruptcy)  23  A.  B.  R.  864,  176  Fed.  426 
(D.  C.  N.  Y.) :  "So,  if  the  giving  of  the  mortgage  or  deed  was  within  the  four 
months  and  the  effect  will  be  as  stated  in  §  60,  and  the  one  receiving  it  had 
reasonable  cause  to  believe  a  preference  was  intended,  the  fact  that  it  was  ex- 
ecuted and  delivered  within  the  four  months  in  execution  of  a  prior  oral  agree- 
ment to  execute  it  does  not  change  the  result  or  prevent  the  transfer  being 
held  a  preference." 

Obiter  and  merely  inferentially.  Page  v.  Rogers,  21  A.  B.  R.  496,  211  U. 
S.  575:  "It  is  further  said  that  I.  B.  Merriam  agreed  in  writing,  on  Novem- 
ber 15,  1902,  to  convey  the  coal  lands  ~  to  Thomas  Merriam  in  satisfac- 
tion of  the  debts  due  to  him  or  for  which  he  was  liable.  It  is,  therefore, 
argued  that,  as  the  conveyance,  on  June  1,  1903,  was  in  performance  of 
this  agreement,  which  antedated  the  bankruptcy  proceedings  by  more  than 
four  months,  it  cannot  be  regarded  as  a  preference.  The  facts,  however, 
do  not  raise  the  question  which  was  argued.  Upon  a  proper  interpretation 
of  the  evidence  we  need  not  determine  whether  an  insolvent  debtor  may 
make  an  agreement  to  convey  a  substantial  portion  of  his  assets  to  a  favored 
creditor,  keep  that  agreement  secret  for  more  than  four  months,  and  then 
execute  it  in  fraud  of  the  rights  of  his  other  creditors,  in  favor  of  a  creditor 
who  then  has  reasonable  cause  to  believe  that  he  is  receiving  a  preference. 
*  *  *  The  trust  deed  was  not  delivered  unconditionally,  and  the  parties  to 
it  intended  that  it  should  go  into  effect  as  a  lien  only  when  it  was  registered, 
which  was  never  done.  The  instrument,  though  actually  written,  was  never 
delivered  as  a  present,  valid,  and  subsisting  obligation.  It  was  executed  and 
held  in  the  possession  of  the  grantor,  to  be  delivered  and  to  become  operative 
as  a  conveyance  at  some  future  time,  which  never  arrived.  It  was  written  and 
held  ready  for  instant  use,  but  never  actually  used  until  brought  forward  to 
excuse  a-  payment  which  otherwise  would  be  an  unlawful  preference.  In  other 
words,  the  paper  was  not  as  much  as  an  unrecorded  deed;  it  was  not  a  deed 
at  all." 
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Thus,  agreements  for  repayment  out  of  a  particular  fund  not  consum- 
mated until  within  the  four  months  are  voidable.^'^ 

Smedley  v.  Speckman,  19  A.  B.  R.  694,  157  Fed.  815  (C.  C.  A.  Pa.):  "This 
testimony  falls  far  short  of  evidencing  the  absolute  appropriation  by  the 
assignor  of  the  fund  sought  to  be  assigned,  which  is  a  fundamental  requisite 
of  a  valid  assignment,  nor  is  there  any  evidence  of  that  surrender  by  the  as- 
signor of  all  control  over  the  fund  that  the  law  requires.  A  mere  promise, 
though  of  the  clearest  and  most  solemn  kind,  to  pay  a  debt  out  of  a  par- 
ticular fund,  is  not  an  assignment  of  the  fund,  even  in  equity.  To  make  an 
equitable  assignment,  there  should  be  such  an  actual  or  constructive  appropria- 
tion of  the  subject-matter  as  to  confer  a  complete  and  present  right  in  the  party 
meant  to  be  provided  for,  even  where  the  circumstances  do  not  admit  of  its 
immediate  exercise.  If  the  holder  of  the  fund  retain  control  over  it,  it  is  fatal 
to  the  claim  of  the  assignee.  'The  transfer  must  be  of  such  a  character,  that 
the  fund  holder  can  safely  pay,  and  is  compellable  to  do  so,  though  forbid- 
den by  the  assignor.'     Christmas  v.  Russell,  14  Wall.  69,  20  L.   Ed.  762." 

Torrance  v.  Winfield  Nat'l  Bk.,  11  A.  B.  R.  185  (Kas.):  "An  agreement  made, 
v/hile  negotiating  for  a  loan,  to  make  repayment  out  of  a  certain  fund,  or  the 
proceeds  of  a  particular  enterprise,  does  not  create  a  lien  upon  the  fund  or  the 
proceeds  of  the  enterprise,  and,  where.repayment  is  made  out  of  the  designated 


46.  Compare,  Christmas  v.  Russell, 
14  Wall.  (U.  S.)  84:  "An  agreement 
to  pay  out  of  a  particular  fund,  how- 
ever clear  in  its  terms,  is  not  an  equi- 
table assignment.  A  covenant  in  the 
most  solemn  form  has  no  greater  ef- 
fect. The  phraseology  employed  is 
not  material  provided  the  intent  to 
transfer  is  manifested.  Such  an  intent 
and  its  execution  are  indispensable. 
The  assignor  must  not  retain  any  con- 
trol over  the  fund,  any  authority  to 
collect,  or  any  power  of  revocation. 
If  he  do,  it  is  fatal  to  the  claim  of  the 
assignee.  The  transfer  must  be  of 
such  a  character  that  the  fund  holder 
can  safely  pay,  and  is  compellable  to 
do  so,  though  forbidden  by  the  as- 
signor. When  the  transfer  is  of  the 
character  described,  the  fund  holder  is 
bound  from  the  time  of  notice." 

Compare,  Trust  v.  Child,  21  Wall. 
441  (U.  S.):  "It  is  well  settled  that 
an  order  to  pay  a  debt  out  of  a  par- 
ticular fund  belonging  to  the  debtor 
gives  to  the  creditor  a  specific  equi- 
table lien  upon  the  fund,  and  binds  it 
in  the  hands  of  the  drawee.  *  *  * 
But  a  mere  agreement  to  pay  out  of 
such  fund  is  not  sufficient.  Some- 
thing more  is  necessary.  There  must 
be  an  appropriation  of  the  fund  pro 
tanto,  either  by  giving  an  order  or.  by 
transferring  it  otherwise  in  such  a 
manner  that  the  holder  is  authorized 
to  pay  the  amount  directly  to  the 
creditor  without  the  further  interven- 
tion of  the  debtor." 


Compare,  Speckman  v.  Smedley 
Bros.,  18  A.  B.  R.  717,  153  Fed.  771 
(D.  C.  Pa.):  "There  was  some  loose 
testimony  about  an  'arrangement'  by 
which  the  defendants  were  to  be  paid 
their  full  claim  of  $5,400  when  the 
United  States  paid  the  final  balance 
due  to  the  bankrupt,  but  it  is  clear 
that  no  definite  amount  was  agreed 
upon  that  the  'arrangement'  was  not 
recognized  by  the  United  States;  and 
that  the  bankrupt  never  lost  his  con- 
trol over  the  fund.  Evidently,  the 
bankrupt  merely  promised  to  pay  the 
defendants  when  he  received  this  bal- 
ance, and  the  disbursing  officer  of  the 
government  merely  promised  to  no- 
tify the  defendants  when  the  settle- 
ment was  to  be  made,  so  that  they 
might  be  present  at  that  time.  A 
check  for  $5,000  was  made  payable  to 
the  bankrupt,  who  refused  to  pay 
more,  and  it  is,  I.  think,  quite  clear 
that  the  'arrangement'  was  nothing 
more  than  the  usual  promise  of  a 
debtor  to  pay  when  he  shall  be  in 
funds,  followed  by  the  creditor's  effort 
to  hold  him  up  to  his  promise,,  and  by 
the  debtor's  effort  to  get  off  with  as 
small  a  payment  as  possible.  Such  an 
'arrangement'  falls  short  of  being  an 
enforceable  equitable  assignment. 
When  the  defendants  really  set  out  to 
obtain  a  valid  assignment,  the  testi- 
mony in  reference  to  another  claim 
against  the  bankrupt  shows  that  they 
knew  what  they  needed." 
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fund  within  four_  months  of  proceedings  in  bankruptcy,  such  payment  shall 
be  deemed  to  be  preferential,  and  voidable  at  the  suit  of  a  trustee." 

[1867]  In  re  Connor,  1  Low  533,  6  Fed.  Cases  315:  "By  our  law,  it  is  not 
sufficient  answer  that  an  oral  agreement  to  give  security  at  some  indefinite 
future  period,  if  demanded,  was  made  at  the  time  the  debt  was  contracted.  Such 
an  agreement,  resting  only  in  oral  contract,  without  possession  of  the  property, 
or  any  such  circumstances  as  would  create  a  legal  or  equitable  lien,  cannot  be 
enforced  against  the  assignees  after  bankruptcy,  nor  make  a  conveyance,  before 
bankruptcy  but  after  insolvency,  legal,  which  would  otherwise  be  a  preference." 

Thus,  a  depositor's  agreement  for  a  lien  is  thus  voidable,  if  it  takes 
effect  within  the  four  months.*'^ 

But  an  agreement  at  the  time  of  delivery  to  execute  a  lease  or  written 
conditional  sales  contract,  which  is  not  acted  upon  until  within  the  four 
months'  period,  does  not  come  within  this  rule,  since  it  is  not  a  "transfer" 
out  of  the  insolvent  fund  at  all,  but  a  "reservation"  of  title,  all  the  while.** 
Even  though  recording  be  required  and  such  recording  be  not  made  until 
within  the  four  months  the  transaction  will  be  unimpeachable,  unless  the 
property  come  into  the  custody  of  the  bankruptcy  court  before  the  recording 
of  the  instrument,  when  another  principle  will  come  into  play,  namely,  that 
such  custody  will  .operate  as  a  levy  of  process.*^ 

Thus,  also,  as  to  the  identification  and  separation  of  chattels  within  the 
four  months  to  bring  them  under  a  chattel  mortgage  executed  before  the 
four  months. *8'' 

First  Nat'I  Bk.  of  Holdredge  v.  Johnson,  10  A.  B.  R.  308,  68  Neb.  641:  "If 
the  cattle  seized  and  sold  were — as  there  is  much  in  the  evidence  to  suggest — 
merely  part  of  a  larger  number  of  cattle  in  the  feed  lots  of  the  mortgagor  at 
the  time  the  instrument  was  executed,  and  were  not  at  that  time  in  any  way 
separated  or  identified,  but  afterwards  and  within  four  months  of  bankruptcy, 
and  while  the  mortgagor  was  insolvent,  they  were  separated  or  identified 
through  the  seizure  made  by  the  bank,  and  the  mortgagor  acquiesced  in  such 
separation  and  identification,  and  expressly  or  by  acquiescence  agreed  that  the 
mortgage  should  apply  to  them,  it  is  obvious  that  the  lien  was  created  then  for 
the  first  time,  and  that  there  was  a  preference  within  the  meaning  of  §  60  of 
the  Bankruptcy  Act." 

47.  In    re    Mandel,    10   A.    B.    R.    774  49.  Bankr.  Act,  §  47  (a)   (2). 

<D.  C.  N.  Y.) :  A  depositor  in  a  bank,  49a.  But  see  First  Nat'I  Bk.  v.  Penna. 
on  opening  his  deposit  agreed  that  all  Bk.,  10  A.  B.  R.  783,  124  Fed.  968  (0. 
deposits  should  be  subject  to  a  lien  in  C.  A.  Pa.):  "The  effect  of  a  remark- 
favor  of  the  bank  for  any  money  that  ing  of  the  billets  was  not  to  create  a 
might  be  loaned  to  him.  The  date  of  new  lien,  nor  to  acquire  a  preference 
the  bank's  taking  possession  under  the  for  an  antecedent  debt  between  the 
agreement  not  the  date  of  the  agree-  parties.  The  lien  acquired  August  30, 
ment  itself  controls  on  the  question  of  1901,  had  not  been  lost,  because  no 
preferences.  This  case  is  distin-  rights  of  third  parties  had  intervened, 
guished  in  In  re  Hunt,  14  A.  B.  R.  425  The  bank,  under  its  contract,  had  a 
(D.  C.  N.  Y.).  Contra,  obiter,  Tom-  right  of  possession  to  the  billets  as  se- 
linson  V.  Bk.  of  Lexington,  16  A.  B.  R.  curity  for  the  payment  of  debt,  and 
632  (C.  C.  A.  N.  Car.).  could  not  be  held  guilty  of  securing  a 

48.  Compare,  apparently  and  only  preference  by  .  exercising  that  right 
impliedly.  In  re  Hutchins  Co.,  24  A.  B.  within  four  months  preceding  bank- 
R.  647,  179  Fed.  864  (D.  C.  N.  Y.).  ruptcy." 
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Agreements  for  liens  for  future  advances  to  help  keep  the  business  afloat, 
the  same  to  become  operative  on  failure  to  repay,  becoming  operative  within 
the  four  months,  give  rise  to  voidable  preferences. ^^  A  chattel  mortgage 
executed  in  blank  before  the  four  months  period,  but  not  filled  in  with  the 
amount  of  the  debt  until  within  the  four  months  period,  does  not  take 
effect  until  the  filling  in  and  is  voidable  as  a  preference."! 

Thus,  as  to  agreements  for  pledge.®^ 

In  re  Sheridan,  3  A.  B.  R.  554,  98  Fed.  406  (D.  C.  Pa.),  distinguished  in  In  re 
Hunt,  14  A.  B.  R.  424  (D.  C.  N.  Y.) :  "The  goods  here  were  never  actually 
pledged  until  the  exceptant,  for  the  first  time,  took  them  into  his  possession  a 
few  days  before  the  petition  was  filed.  Before  that  time  there  was  a  mere 
agreement  to  pledge.  The  goods  were  never  delivered  to  the  exceptant,  nor 
(assuming,  for  present  purposes,  that  this  would  have  been  good  against  the 
other  creditors)  were  they  even  set  apart  and  continuously  treated  as  his 
property.  Under  the  facts  proved,  the  pledge  was  not  completed  until  the  date 
of  removal.  Lucketts  v.  Townsend,  49  Am.  Dec.  730,  note.  This  being  so,  the 
exceptant's  title  attached  upon  that  date,  and  the  transfer  created  a  preference 
in  violation  of  the  act.'' 

Iron  &  Supply  Co.  v.  Rolling  Mill  Co.,  11  A.  B.  R.  300,  135  Fed.  974  (D.  C. 
Ala.),  distinguishing  in  Wilder  v.  Watts,  15  A.  B.  R.  60,  138  Fed.  436  (D.  C.  S. 
C.) :  "They  were  never  actually  pledged  to  the  bank  until  the  transfer  on  the 
28th  day  of  February,  1903.  Before  that  time  there  was  a  mere  agreement  to 
pledge.  The  accounts  were  never  delivered  to  the  bank,  or  set  aparl  and  treated 
as  its  property,  until  that  day.  The  pledge  was  not  completed  until  the  date  of 
the  transfer." 

Thus,  also,  as  to  agreements  to  insure,  or  to  assign  insurance  policies,  or 
insurance  money.  ^* 

Long  V.  Farmers'  Bk,  17  A.  B.  R.  103  (C.  C.  A.  Iowa) :  "It  does  not  purport 
to  assign  the  policies  of  insurance,  but  agrees  to  assign  an  amount  as  collateral 
security  sufficient  to  liquidate  the  indebtedness  to  the  bank,  'to  be  applied  for 
this  purpose  in  case  of  loss  by  fire.'  By  the  last  paragraph  it  was  clearly 
contemplated  by  the  parties  that  Wells  should  retain  possession  of  the  policy, 
and  in  case  of  loss  he  should  make  the  proofs,  settle  with  and  collect  from  the 
insurance  company,  and  pay  over  so  much  of  the  amount  collected  as  would 
be  sufficient  to  liquidate  the  debt  to  the  bank,  with  authority  to  compromise 
with  the  insurance  company,  but  at  a  sum  not  less  than  the  amount  of  the 
bank's  claim  against  him.  Clearly  this  did  not  constitute  an  assignment  of  the 
policies  in  prsesenti.     This   contract  was   no  more  than  the  personal  agreement 

50.  Matthews  v.  Hardt,  9  A.  B.  R.  .  R.  799,  176  Fed.  793  (D.  C.  Ala.), 
373,  76  N.  Y.  Sup.  134,  distinguished  in       quoted  at  §  1373. 

In  re  Hunt,  14  A.   B.  R.  434,  137  Fed.  53.  In  re   Klingman,  4  A.   B.   R.  254, 

694  (D.  C.  N.  Y.).  101  Fed.  691  (D.  C.  Iowa);  apparently 

51.  In' re  Barrett,  6  A.  B.  R.  48  (D.  contra,  In  re  Veneer  &  Panel  Ci..  6 
C.  N.  Y.).  To  same  effect,  Forbes  v.  A.  B.  R.  271,  108  Fed.  593  (D.  C.  Wis.), 
Howe,  3  A.  B.  R.  475,  102  Mass.  437.  affirmed  sub.  nom.     McDonad  v.  Das- 

52.  Matthews  v.  Hardt,  9  A.  B.  R.  kam,  8  A.  B.  R.  543,  116  Fed.  276);  ap- 
373,  76  N.  Y.  Sup.  134,  distinguished  in  parently  contra,  In  re  Grandy  &  Son, 
In  re  Hunt,  14  A.  B.  R.  416,  137  Fed.  17  A.  B.  R.  206  (D.  C.  S.  C).  See 
694  (D.  C.  N.  Y.).     Contra,  In  re  Au-  ante,  §§   115Q,  1353. 

tomobile  Livery  Service   Co.,  33  A.   B. 


§  1370  trustee's  title  and  right  to  assets.  1221 

or  undertaking  of  Wells  that  he  would  keep  the  property  insured,  and  in  case 
of  loss  he  would  collect  and  pay  over  to  the  bank  sufficient  to  liquidate  the 
debt.  The  contract  conveyed  nothing.  At  most  it  was  but  an  executory  agree- 
ment to  create  a  lien  upon  a  fund  to  arise  in  case  of  loss  and  collection  made 
from  the  insurance  company,  when  for  the  first  time  an  equitable  lien  on  the 
fund  would  attach.  In  other  words,  its  effect  was  a  direction  to  pay  in  case  of 
loss.  Such  an  agreement,  while  enforceable  inter  partes,  was  not  binding  upon 
either  the  insurer  or  those  claiming  an  interest  under  the  insured  without  no- 
tice of  such  lien.  Ellis  et  al.  v.  Kreutzinger  et  al.,  27  Mo.  311,  loc.  cit.  314,  72 
Am.  Dec.  370." 

Thus,  also,  an  order  by  a  contractor  on  the  owner  to  pay  a  materialman, 
which  was  not  presented  until  within  the  four  months  of  the  contractor's 
bankruptcy,  being  withheld  by  agreement  not  to  be  presented  unless  the 
contractor  failed  to  keep  up  payments,  is  a  preference  as  of  the  date  of  the 
presentation. 54  And,  on  the  same  principle,  levies  under  irrevocable  pow- 
ers of  attorney  to  confess  judgment,  where  the  power  was  made  more  than 
four  months  before  bankruptcy  but  not  acted  upon  until  within  the  four 
months,  are  void,  if  otherwise  preferential.^^ 

Likewise,  an  agreement  entered  into  before  the  four  months  to  give  i. 
lien  or  make  any  other  transfer,  not  acted  upon  until  later,  may  constitute 
a  transfer  as  of  the  date  of  the  actual  fulfillment  of  the  agreement  and  be 
a  preference  within  four  months. ^^ 

Vitzthum  V.  Large,  20  A.  B.  R.  666,  163  Fed.  685  (D.  C.  Iowa):  "*  *  * 
if  it  was  transferred  to  the  bank  within  the  four  months  immediately  pre- 
ceding the  bankruptcy,-  to  apply  upon  a  prior  debt  of  the  bankrupt,  though 
in  pursuance  of  an  agreement  made  with  him  prior  to  said  four  months 
that  he  would  do  so,  it  would  seem  to  fall  within  the  rule  held  by  the  Court  of 
Appeals,  in  Long  v.  Farmers  Bank  (supra)  and  In  re  Great  Western  Mfg.  Co. 
(supra)." 

But  the  possessing  one's  self  of  material,  within  the  four  months,  and  the 
selling  of  the  same  under  a  subsisting  contract  made  before  the  four  months, 
has  been  held  not  to  be  a  preference : 

Savin  V.  Camp,  3  A.  B.  R.  679,  98  Fed.  974  (D.  C.  Ore.),  rejected  in  Torrance 
V.  Winfield  Bk.,  11  A.  B.  R.  185  (Sup.  Ct.  Kas.) :  "The  transfer  by  the  Colby 
Company  to  Camp  was  not  a  preference  under  the  Bankruptcy  Act.  It  is  true, 
ihe  transaction  was  consummated  within  the  four  months,  but  it  originated  in  Oc- 
tober, 1897.  What  was  done  was  in  pursuance  of  the  pre-existing  contract,  to 
which  no  objection  is  made.  Camp  furnished  the  money  out  of  which  the  prop- 
erty which  is  the  subject  of  the  sale  to  him  was  created.  He  had  go'od  right,  in 
equity  and  in  law,  to  make  provisions  for  the  security  of  the  money  so  advanced, 
and  the  property  purchased  by  his  money  is  a  legitimate  security  and  one  fre- 
quently employed.  There  is  always  a  strong  equity  in  favor  of  a  lien  by  one  who 
advances  money  upon  the  property  which  is   the  product  of  the  money  so  ad- 

54.    Johnston   v.    Huff,    13    A.    B.    R.  55.  Wilson    v.    Nelson,    7    A.    B.    R. 

287,   133   Fed.  704   (C.   C.  A.  Va.),   dis-  143,  183  U.  S.  198. 

cussed   and   distinguished  in   Wilder  v.  56.  See  ante,  §  1336^. 
Watts,  14  A.  B.  R.  60  (D.  C.  S.  C). 
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vanced.  This  was  what  the  parties  intended  at  the  time,  and  to  this,  as  already 
stated,  there  is,  and  can  be,  no  objection  in  law  or  in  morals.  And  so  when,  at  a 
later  date,  but  still  prior  to  the  filing  of  the  petition  in  bankruptcy,  Camp  exer- 
cised his  rights  under  this  valid  and  equitable  arrangement  to  possess  himself  of 
the  property  and  make  sale  of  it  in  pursuance  of  his  contract,  he  was  not  guilty 
of  securing  a  preference  under  the  Bankruptcy  Law.'' 

And  where  there  exists  a  bona  fide  contract  of  purchase  of  the  entire  out- 
put of  the  bankrupt's  htmber  mill,  the  delivery  of  lumber  thereunder,  within 
the  four  months  and  when  the  seller  was  known  to  be  insolvent,  is  not  a 
preference,  even  though  part  of  the  purchase  price  already  had  been  ad- 
vanced.^'^ 

Again,  the  mere  transmitting  of  actual  possession- within  the  four  months 
where  there  has  been  a  previous  sufficient  setting  apart  (though  on  the 
debtor's  own  premises),  to  constitute  a  pledge  or  mortgage  or  declaration 
of  trust  before  the  four  months,  will  not  bring  the  "transfer"  within  the 
four  months  period.^^ 

Sexton  V.  Kessler  &  Co.,  21  A.  B.  R.  807,  172  Fed.  535  (C.  C.  A.  N.  Y.) : 
'■  *  *  *  it  [the  Supreme  Court]  also  states  this  underlying  and  controlling 
distinction:  The  exercise  of  a  pre-existing  right  well  founded  in  equity 
is  not  a  preference,  although  occurring  within  the  prescribed  period;  'the  bald 
creation  of  a  lien  within  four  months'  is  a  preference.  The  application  of  the 
principle  involved  in  this  distinction  is  decisive  here  in  favor  of  the  Manchester 
house.  It  had  an  equitable  right  to  the  securities  which  were  held  'in  escrow' 
for  its  benefit,  its  rights  and  equities  were  created  years  before  the  bankruptcy;  it 
could  at  any  time  have  enforced  its  right  to  the  possession  of  the  securities; 
no  element  of  fraud  and  no  intervening  rights  of  purchasers  or  attaching  cred- 
itors appear;  the  securities  were  not  property,  the  possession  of  wiiich  would  be 
visible  to  third  persons  and  afford  a  basis  of  credit.  It  is  my  opinion  that  pos- 
session was  taken  pursuant  to  a  pre-existing  right,  and  that  equitable  principles 
support  such  right.  I  think  that  this  is  in  no  aspect  a  case  of  the  bald  creation 
of  a  lien  within  four  months  of  bankruptcy.  The  case  of  Zartman  v.  First  Na- 
tional Bank,  189  N.  Y.  273,  19  Am.  B.  R.  27,  *  *  *  jg  not  in  conflict  with 
these  views.  In  that  case  there  was  merely  a  contract  to  give  a  mortgage  upon 
after-acquired  property.  There  was  no  lien  which  could  have  been  enlarged  or 
perfected  by  taking  possession." 

Also,  a  bankrupt  contractor's  unrecorded  indemnity  agreement  to  the 
surety  on  his  bond,  whereby  he  agrees,  in  the  event  of  inability  to  com- 
plete the  contract,  to  assign  "and  does  hereby  assign"  to  the  surety  the 
plant  dedicated  to  the  job,  has  been  held  vaHd,  although  the  material,  etc., 
included  in  the  "plant,"  was  not  acquired  by  the  contractor  until  after- 
wards, the  court  placing  the  decision  on  the  doctrine  of  Thompson  v.  Fair- 
banks, 196  U.  S.  517,  that  the  lien  being  good  between  the  parties,  was  good 
against  the  trustee. 

57.  Mills  V.  Virginia-Carolina  Lum-  28  A.  B.  R,  85  (quoted  at  length  at 
ber  Co.,  20  A.  B.  R.  750,  164  Fed.  168  §  1146,  affirming  Sexton  v.  Kessler,  21 
(C.  C.  A.  N.  Car.).  A.    B.    R.    807,    172    Fed.    53.5).      Also, 

58.  Sexton  v.    Kessler,   225   U.    S.   90,  compare  ante,  §  1146,  and  post,  §  1372. 
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Wood  V.  U.  S.  Fidelity  &  Guaranty  Co.,  16  A.  B.  R.  25,  143  Fed.  424  (D.  C. 
Mass.) :  "The  auditor  finds  that  at  the  time  the  indemnity  agreement  was  exe- 
cuted. King  had  not  begun  the  contract  work  and  that  no  part  of  the  plant 
or  material  taken  was  then  at  Ft.  McKinley.  It  does  not  appear  when  the 
plant  or  material  taken  was  acquired  by  King  nor  when  it  was  taken  to  Ft. 
McKinley.  Assuming  that  it  was  all  acquired  by  King  after  the  execution  of 
the  indemnity  agreement,  the  defendant's  claim  to  it  when  it  was  taken  was, 
in  my  opinion,  none  the  less  valid.  The  defendant's  right  to  the  property  is 
still,  as  in  Thompson  v.  Fairbanks,  196  U.  S.  517,  13  Am.  B.  R.  437,  and  Hum- 
phrey z;.  Tatman,  198  U.  S.  91,  14  Am-.  B.  R.  74,  to  be  judged  not  by  the  state 
of  facts  existing  when  possession  was  taken,  but  by  the  state  of  facts  existing 
when  the  right  was  given.  Since  possession  was  taken  before  the  bankruptcy, 
the  defendant,  upon  taking  possession,  held  the  property  by  a  title  relating  back 
to  the  time  when  its  right  was  acquired,  at  which  time,  so  far  as  appears,  there 
was  nothing  to  prevent  King  from  giving  it  such  a  right,  and  by  a  titje  which 
is  good  against  the  trustee  in  bankruptcy."  This  decision  might  equally  as  well 
have  been  based  on  the  doctrine  that  the  lien  given  was  a  present  transfer  ["does 
hereby  assign"]  operative  immediately  on  acquisition  of  the  after-acquired  ma- 
terial, etc. 

And  where  the  transaction  is  a  present  lien  and  not  an  agreement  to  give 
a  lien  it  will  be  stipported,  so  far  as  this  element  of  a  preference  is  con- 
cerned.s^ 

§  1370 J.  Ratification  within  Four  Months  of  Prior  Ineffectual 
Transfer. — Perhaps  the  ratification,  within  the  four  months,  of  a  prior  in- 
effectual transfer  would  follow  the  same  principle,  for  the  title  is  not  ac- 
tually parted  with  until  within  that  period,  and  the  doctrine  of  reverter 
to  the  original  date  is  no  stronger,  as  against  creditors,  than  in  the  case 
of  agreements  for  liens.  However,  this  point  has  not  been  decided  clearly 
as  yet.*'' 

§  1370|.  Assignment  of  Accounts  before  but  Collections  within 
Four  Months. — Where  an  assignment  of  accounts  was  made  by  an  in- 
solvent debtor  to  a  creditor  before  the  four  months  period  the  transaction 
will  not  be  a  preference  because  of  the  fact  that  the  accounts  are  collected 
within  the  four  months  period.®  ^ 

Lowell  z;.  ■  International  Trust  Co.,  19  A.  B.  R.  853,  158  Fed.  781  (C.  C.  A. 
Mass.) :  "One  of  the  counts  of  the  declaration  is  based  on  the  receipt  by  the 
International  Trust  Company  within  four  months  of  the  filing  of  the  petition 
in  bankruptcy,  of  funds  coming  from  certain  accounts  which  had  been  assigned 
to  it  before  that  period  commenced.  It  is  difficult  to  perceive  on  what  ground 
this  claim  rests,  because  the  substantial  rights  of  the  parties  were  fixed  at  the 
time  the  assignment  was  made,  and  the  collections  were  only  incidents  thereof." 

§  137 Of.  Pledge,   etc.,   before,   but  Sale  within  Four  Months. — 

If  a  transfer  by  way  of  pledge  is  not  preferential,  because  of  being  made 

59.  Compare,    In   re    First    Nat'l    Bk.  60.  See  ante,   §   1326%. 

of  Louisville,  18  A.  B.  R.  766,  155  Fed.  61.  In   re    Francis   J.    Bird,   25   A.    B. 

100   (C.  C.  A.   Ky.).  R.  24,  180  Fed.  229   (D.  C.  Minn.). 
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outside  of  the  four  months  period,  the  subsequent  sale  of  the  subject  mat- 
ter of  such  pledge  does  not  create  a  preference. 

First  Nat.  Bank  v.  Lanz,  29  A.  B.  R.  247,  202  Fed.  117  (C.  C.  A.  La.):  "The 
pledge  of  bank  stock  having  been  given  to  and  received  by  the  bank  more  than 
four  months  before  bankruptcy,  it  cannot  be  held  to  be  a  preference,  though 
given  to  secure  a  pre-existing,  unsecured,  debt.  The  sale  within  four  months,  pur- 
suant to  the  pledge,  would  not  affect  the  result.  Jerome,  z;.  McCarter,  94  U.  S. 
734." 

§  1371.  "After-Acquired  Property"  Taken  Possession  of  by  Mort- 
gagee within  Four  Months. — And  it  would  seem  on  principle  that  where 
"after-acquired  property"  is  acquired  within  the  four  months  period  and 
possession  is  thereafter  taken  under  a  chattel  mortgage  attempting  in  terms 
to  cover  after-acquired  property,  such  taking  of  possession  would  operate  to 
fix  the  lien  as  of  the  date  of  the  taking  of  possession,  at  least  of  the  after- 
acquired  property,  and  would  amount  to  a  preference  as  of  such  date;  but 
such  is  not  the  holding  where  the  State  law  declares  that  the  lien  under 
such  circumstances  reverts  to  the  date  of  the  original  mortgage.^^ 

§  1372.  Equitable  Liens  Not  Requiring  to  Be  Recorded,  Good. — 

On  the  other  hand,  equitable  liens  not  required  to  be  recorded,  made  by 
oral  or  written  contract  on  present  consideration,  or  before  the  four  months 
period,  upon  choses  in  action  or  other  property,  may  be  good  although 
actual  delivery  to  the  creditor  be  not  made  until  within  the  four  months 
period,  if  there  be  the  equivalent  of  a  delivery ;  ^^  or  if  there  be  not  the 

62.  Thompson    v.    Fairbanks,    13    A.       A.     B.    R.    271,    108    Fed.    593,    D.    C. 

B.  R.  437,  196  U.  S.  516,  rejecting,  In  Wis.),  where  a  parol  agreement  made 
re  Ball,  10  A.  B.  R.  564,  123  Fed.  164  before  the  four  months  period  that 
(D.  C.  Vt.);  In  re  Rogers  &  Wood-  certain  fire  insurance  policies  should 
ward,  13  A.  B.  R.  82,  132  Fed.  560  (D.  stand    as    collateral    for    an    antecedent 

C.  Vt.);   In  re   Nat'l  Valve  Co.,   15  A.  debt,   was   held   to   create   an   equitable 

B.  R.  524  (D.  C.  Ohio);  Wood  v.  U.  S.  lien  upon  the  proceeds  of  the  policies. 
Fidelity  &  Guaranty  Co.,  16  A.  B.  R.  although  actual,  delivery  of  the  poli- 
25,  143  Fed.  424  (D.  C.  Mass.);  Fisher  cies  to  the  creditor  was  not  made  until 
V.  Zollinger,  17  A.  B.  R.  618,  149  Fed.  within  the  four  months  period,  the 
54  (C.  C.  A.  Ohio).  See  also,  subdiv.  custody  of  the  insurance  agent  being 
"C"  of  the  preceding  division  of  this  evidently  considered  by  the  parties  as 
chapter,  §  1236.  a  sufficient  delivery. 

In    Rhode    Island    an    equitable    lien  But  compare   Long  v.   Farmers'   Bk., 

or    charge    upon    after-acquired    prop-  17   A.   B.   R.   103    (C.   C.   A.   la.).     And 

erty  arises  as  soon  as  the  property  is  compare   In   re   Klingman,   4  A.   B.   R. 

acquired,  In  re  Chantler  Cloak  &  Suit  254,  101  Fed.  691  (D.  C.  la.).     Perhaps 

Co.,  18  A.  B.  R.  498,  151  Fed.  952   (D.  Wood   v.    U.    S.    Fidelity    &    Guaranty 

C.  R.  I.).  But  compare,  In  re  White,  Co.,  16  A.  B.  R.  25,.  143  Fed.  424  (D. 
22  A.  B.  R.  200  (Ref.  R.  I.).  C.  Mass.),  quoted  in  preceding  section. 

63.  See  ante,  §§  1150,  1253,  1253J4,  Compare,  In  re  Duncan,  17  A.  B.  R. 
1298,  1370;  compare,  §  1146.  In  re  289  (D.  C.  S.  Car.),  where  the  court 
Francis  J.  Bird,  25  A.  B.  R.  24,  180  proceeds  upon  the  erroneous  theory 
Fed.  229  (D.  C.  Minn.).  Compare,  that  the  property  was  in  custodia  legis 
though  more  than  equitable  lien,  by  the  filing  of  the  bankruptcy  peti- 
Sexton  V.  Kessler  &  Co.,  28  A.  B.  R.  tion,  although  before  adjudication  and 
85,  225  U.  S.  90,  quoted  at  §  1146.  when  no  receiver  had  been   appointed. 

McDonald   v.    Daskam,    8    A.    B.    R.       See  post,  "What   Constitutes   Custodia 
543,    116    Fed.    276    (C.    C.    A.    Wis.,    af-       Legis,"   §   1524. 
firming   In   re   Veneer   &    Panel   Co.,   6  Compare,    as    to    "equitable    assign- 
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equivalent  of  a  delivery.^* 

Wilder  v.  Watts,  15  A.  B.  R.  57,  138  Fed.  426  (D.  C.  S.  C.) :  "The  testimony 
supports  tlie  answer  of  the  defendant  Watts  that  the  money  was  advanced  to 
him  in  good  faith  at  a  time  when  he  was  solvent,  to  be  used  in  his  business; 
that  there  was  an  agreement  at  that  time  that  his  stock  of  goods  was  to  be 
insured,  and  that  the  policies  were  to  be  assigned  as  security  for  the  loan. 
There  was  a  present  consideration,  and  an  agreement  to  assign  the  policies, 
which,  on  principle  and  on  authority,  created  an  equitable  lien  upon  the  money 
due  on  the  policies  of  insurance.  *  *  *  The  general  doctrine  is  that  where 
a  party  by  express  agreement  sufficiently  indicates  an  intention  to  make  some 
particular  property,  real  or  personal,  or  fund,  a  security  for  a  debt  or  other  obli- 
gation, and  promises  to  assign  or  transfer  the  property  as  security,  equity,  re- 
garding that  as  done  which  ought  to  be  done,  creates  an  equitable  lien  upon 
the  property  indicated.  *  *  *  -pjig  f^Q^  j-jjat  the  policies  of  insurance  were 
not  actually  delivered  to  the  creditors  is  of  no  consequence  here.  A  case  might 
arise  in  which  delay  or  nondelivery  might  be  important  as  evidence  upon  the 
question  of  a  complete  execution  of  the  agreement  for  a  lien,  but  the  testimony 
shows  beyond  dispute  the  agreement  for  a  lien;  and  equity,  which  regards  the 
true  intention  of  the  transaction,  will  consider  what  was  actually  done  as  suffi- 
cient if  the  parties  themselves  treated  it  as  a  sufficient  performance  of  that  part 
of  the  agreement.  'Actual  delivery  of  the  policies  and  continuous  possession 
by  the  transferee  are  not  indispensable  to  create  and  preserve  such  lien  as  is 
now  being  considered.'  Spring  v.  Ins.  Co.,  8  Wheat.  268,  5  L.  Ed.  614.  As 
most  of  the  standard  forms  of  policies  inhibit  their  assignment  before  a  loss, 
the  actual  manual  delivery  of  the  policy  after  the  loss  suffices." 

In   re   Grandy   &  Son,   17   A.   B.   R.   206,   146   Fed.   318    (D.    C.    S.    C.) :      "Mrs. 
Grandy's  right  and  title  to  these  policies  accrued  at  the  moment  when  she  as- 

ment,"  In  re  Faulhaber   Stable   Co.,  22  later    by    order    of    a    different   person, 

A.  B.  R.  381,  170  Fed.  68  (C.  C.  A.  N.  viz.,   the  trustee,  througli  another  auc- 

Y.),  wherein  it  was  held  that  a  receipt  tioneer.     If   it   were   within   the   power 

given  to  an  auctioneer  for  moneys  ad-  of    a    court    of    equity    to    impress    the 

vanced  to  the  owner  and  for  expenses  proceeds   of  sale   inter  partes  with   an 

incurred   and   authorizing   the   auction-  equitable  lien,  such  a  power  would  not 

eer  to  deduct  the  same  from  the  pro-  be   exercised  to  the  prejudice  of  cred- 

ceeds    of     sale    did    not     constitute    an  itors.        In      bankruptcy,      equality      is 

equitable    assignment,    where    the    auc-  equity." 

tion  sale  never  took  place  and  the  ac-  Also   compare,   In  .  re    Farmers   Sup- 

tual    sale    was    made    several    months  ply  Co.,  22  A.  B.   R.  460,  170  Fed.  503 

afterwards     by    the     trustee    in     bank-  (D.   C.    Ohio).     Also  compare,    where 

ruptcy,   the  court  saying:     "It  is  quite  an    equitable    assignment    was    upheld, 

plain   that  the   petitioner  had   no   right  Godwin  v.   Murchison  Nat'l  Bk.,  23  A. 

in    the    chattels    as    pledgee,    because  B.  R.  703,  145  N.  Car.  320. 

there    was    no    change    of    possession,  Compare,     as     to     "equitable"     liens, 

Tior    as    mortgagee,    because    no    mort-  Warehousing  Co.  v.  Hand,  16  A.  B.  R. 

gage  was  filed,  as  is  required  by  §  90  63,    143    Fed.    32    (C.    C.    A.    Wis.,    af- 

of  the  Lien   Law   (chapter  418,   p.   536,  firmed  sub  nom.  Security  Warehousing 

Laws    N.    Y.    1897),    regulating   chattel  Co.  v.   Hand,   19  A.   B.   R.   291,   206  U. 

mortgages.     Nor  had   it  any  equitable  S.   415);   also.   Fourth   St.   Nat'l   Bk.  v. 

lien    on    the    actual    proceeds    of    sale.  Millbourne  Mills  Co.,  22  A.   B.  R.  442, 

If    the    authority    given    in   the    receipt  173  Fed.  177   (C.  C.  A.  Pa.),  quoted  at 

to    the    petitioner    to    deduct    the    ad-  §  1146. 

vances  frorn  the  proceeds  of  sale  could  Equitable  Lien  Defined. — In  re  Max 
be  construed  as  assignment  cognizable  Goldman,  23  A.  B.  R.  497,  174  Fed.  579 
in  equity,  rather  than,  as  a  promise  to  (C.  C.  A.  Ohio),  quoted  at  §  1878. 
pay  to  be  enforced  at  law,  still  no  61.  Compare,  to  same  effect,  Han- 
such  fund  ever  came  into  existence.  son  z,'.  Blake,  19"  A.  B.  R.  325,  150  Fed. 
The  actual  sale  was   made   six  months  342   (D.   C.   Me.). 


1226  REMINGTON    ON    BANKRUPTCY.  §    1372 

signed  her  renunciation  of  dower,  which  was  the  consideration  paid.  Equity 
from  that  date  would  have  compelled  the  execution  of  such  formal  papers  as 
were  necessary  to  enable  her  to  obtain  her  own,  and  in  such  circumstances  the 
date  of  the  formal  assignment  does  not  seem  to  me  material.  All  transactions 
between  a  wife  and  a  husband,  who  afterwards  proves  to  be  in  failing  circum- 
stances ought  to  be  subject  to  the  closest  scrutiny  by  the  courts,  and  no  claim 
by  her  upon  his  estate,  unless  sustained  by  abundant  testimony,  ought  to  be 
allowed;  but  in  this  case  there  is  no  question  of  the  absolute  good  faith  of  this 
transaction.  That  she  has  parted  with  a  valuable  property  right  upon  an  express 
agreement  that  a  specific  security  should  be  assigned  to  her,  and  the  neglect  of 
the  husband  to  make  the  formal  assignment — a  neglect  -for  which  she  is  not  to 
be  blamed,  and  which  did  not  work  to  the  prejudice  of  the  creditors — ought  not 
to  operate  to  defeat  her  title." 

Stich  was  the  holding  where  a  New  York  house  had  set  apart  in  its  own 
vaults  securities  in  favor  of  a  foreign  concern  as  a  basis  for  drafts,  with 
the  stipulation  to  keep  the  amount  of  them  continually  good,  by  substitu- 
tion, and  then,  within  the  four  months  before  its  bankruptcy  and  under  cir- 
cumstances indicating  plainly  to  the  foreign  concern  that  disaster  was  im- 
pending, had  delivered  the  securities  to  the  foreign  concern,  part  of  the 
court  so  holding  on  the  theory  that  a  declaration  of  trust  had  been  made 
by  the  New  York  house,  the  remainder  of  the  court  on  the  theory  that  the 
securities  had  been  both  pledged  and  mortgaged  and  that  the  sending  of 
the  securities  to  the  foreign  house  within  the  four  months  period  did  not 
create  a  lien  but  merely  enlarged  or  perfected  one  already  pre-existent.^^ 

Such  also  was  the  holding  as  to  an  oral  agreement  made  before  the  four 
months  period  that  the  bankrupt's  timber  and  timber  contracts  should  stand 
as  security  for  advances  and  supplies,  and  the  equitable  lien  so  created  was 
held  to  attach  also  to  the  proceeds  of  sale.^^ 

Thus  an  equitable  lien  for  advances  made  on  lumber  to  be  manufactured 
has  been  upheld. 

Gage  Lumber  Co.  v.  McEldowney,  30  A.  B.  R.  251,  207  Fed.  255  (C.  C.  A. 
Ky.) :  "At  the  date  of  the  contract  the  lumber  had  not  been  manufactured;  but 
the  contract  required  its  manufacture  and  its  distinctive  character  identified  it 
with  its  purchasers.  *  *  *  Upon  the  theory  that  title  to  the  lumber  passed 
to  the  Gage  Company — that  is,  on  the  current  deliveries  it  was  simply  receiving 
its  own  property — there  was  no  occasion  to  pay  anything,  and  each  of,  these 
50  per  cent  payments  was  a  new  advance;  but,  treating  the  contract  as  one  of 
equitable  lien,  this  complication  disappears  and  the  original  advances,  so  far 
as  unpaid,  always  remained  a  lien  on  all  the  undelivered  lumber  manufactured 
thereunder. 

"A  court  of  bankruptcy  views  transactions  of  this  kind  upon  the  broadest 
equitable  principles;  and  does  not  hesitate  to  effectuate  the  actual  intent  of 
transactions  honestly  had  with  a  bankrupt,  without  much  restraint  as  to  formality 
or  procedure  (Hurley  v.  Atchison,  Topeka  &  Santa  Fe  Ry.,  supra,  at  p.  132, 
approving  language  of  Circuit  Judge  Putnam).     When  we  regard  the  substance 

65.  Sexton   v.    Kessler   &   Co.,    21   A.  66.  Goodnough    Stock    Co.    v.    Gallo- 

B.   R.   807,   172   Fed.   535    (C.   C.   A.   N.       way,  22  A.  B.  R.  803,  171  Fed.  940  (D. 
Y.),  quoted  at  §  1372.  C.  Ga.). 
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and  effect  of  the  present  transactions,  apart  from  their  form,  it  is  reasonably- 
plain  that  the  Clairfield  Company  would  not  be  heard  to  say  that  the  Gage 
Company  did  not,  through  its  advances  and  the  other  company's  actual  produc- 
tion and  stacking  of  the  lumber,  acquire  an  interest,  certainly  an  equitable  in- 
terest, in  this  lumber.  The  essence  of  the  purchaser's  right  was  the  fact,  con- 
stantly to  be  remembered,  that  each  advance  was  made  for  the  very  purpose 
of  having  a  particular  thing  produced.  The  last  analysis  of  such  a  transaction 
is  that  when  the  lumber  was  produced  and  placed  on  sticks  it  was  in  effect  ap- 
propriated toward  the  payment  of  the  loan  -as  required  and  promised  under  the 
contract. 

"It  is  true  that  in  th«  negotiations  leading  up  to  the  contract,  efforts  were 
made,  which  failed,  to  have  the  ftimber  as  it  was  piled  marked  with  the  name 
of  the  Gage  Company,  also  to  have  a  lease  made  to  that  company  of  part  of 
the  yard  upon  which  to  set  aside  the  lumber  as  it  was  manufactured;  the  rep- 
resentatives of  the  Clairfield  Company  expressing  as  to  the  one  plan,  fears  that 
it  would  injure  the  credit  of  the  company,  and,  further,  that  they  did  not  wish 
Mrs.  Anderson,  the  president  of  the  company,  to  know  of  the  advances;  *  *  * 
but  (aside  from  any  question  of  admissibility  of  such  statements)  these  features 
of  the  negotiations  concerned  an  endeavor  of  the  Gage  Company  to  secure  a 
transfer  to  it  of  the  title  to  the  lumber  as  fast  as  it  was  produced  *  *  *  and 
while  it  must  be  conceded  that  in  one  sense  such  statements  would  seem  to  be 
opposed  to  a  purpose  to  create  an  equitable  lien,  yet  no  charges  of  fraud  or 
bad  faith  are  made  respecting  either  the  negotiations  or  the  contract;  *  *  * 
To  say,  then,  that  such  antecedent  negotiations  are  inconsistent  with  the  idea 
of  an  equitable  interest  in  the  lumber,  is  to  urge  that  the  repeated  use  of  the 
words  "to  put  on  sticks  to  apply  on  our  contract"  is  meaningless;  in  a  word, 
it  is  to  destroy  the  most  significant  portions  of  the  contract." 

The  giving  of  a  mortgage  within  the  four  months  period  for  a  pre-exist- 
ing debt,  in  pursuance  of  an  agreement  to  give  it  made  anterior  to  the  four 
months  period  and  at  the  time  the  debt  was  created,  cannot  be  sustained 
on  the  doctrine  of  an  "equitable  lien"  succeeded  by  a  mortgage,  where  the 
other  elements  of  a  preference  exist.^'^ 

It  has  been  sought  to  express  the  doctrine  of  the  consummating  of  equi- 
table liens  within  the  four  months  period  as  follows:  The  exercise  of  a 
pre-existing  right,  well  founded  in  equity,  is  not  a  preference,  although  oc- 
curring within  the  prescribed  period,  it  being  the  "bald  assertion"  of  a  lien 
within  the  four  months  that  is  a  preference. 

Sexton  V.  Kessler  &  Co.,  21  A.  B.  R.  807,  173  Fed.  535  (D.  C,  affirmed  by  C.  C. 
A.  in  21  A.  B.  R.  807,  172  Fed.  535,  quoted  at  §  1370;  also  affirmed  by  Supreme 
Court,  335  U.  S.  90,  28  A.  B.  R.  85,  quoted  at  §  1146):  "While  the  Supreme  Court 
in  the  cases  referred  to  treats  the  validity  of  the  mortgages  and  the  rights  of  the 
mortgagees  thereunder  to  be  matters  of  local  law,  in  my  opinion  it  also  states 
this  underlying  and  controlling  distinction.  The  exercise  of  a  pre-existing  right 
well  founded  in  equity  is  not  a  preference,  although  occurring  within  the  prescribed 
period;  'the  bald  creation  of  a  lien  within  four  months  is  a  preference." 

In  re  Automobile  Livery  Service  Co.,  23  A.  B.  R.  799,  176  Fed.  792  (D.  C. 
Ala.) :  "If  the  decisions  of  the  State  court  hold  transactions  to  create  valid 
liens  in  cases  in  which  delivery  is  made  subsequent  to  the  agreement  to   give 

67.  In    re    White,    32    A.    B.    R.    200      (Ref.  R.  I.).    Also,  see  ante,  §  1370. 
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the  lien  but  before  the  right  of  intervening  creditors  has  been  fastened  upon 
the  property,  the  delivery  of  the  property,  under  such  circumstances,  will  not 
constitute  an  illegal  and  voidable  preference  under  the  bankruptcy  law.  *  *  * 
In  view  of  the  principle  asserted  by  these  cases,  it  seems  to  me  that  the  exer- 
cise of  the  right  to  take  possession  of  the  pledged  property,  within  the  four 
months,  did  not  constitute  an  illegal  preference,  because  it  was  done  pursuant 
to  a  valid  agreement  to  pledge  for  which  a  present  consideration  moved  to  the 
bankrupt,  and  therefore  related  back  to  such  agreement,  except  as  against  in- 
tervening claimants  who  had  perfected  liens  on  the  pledged  property  in  the 
interim,  of  whom  there  were  none." 

§  1372^.  Conditional  Sales  Contracts.— A  conditional  sale,  unless  a 
mere  disguise,  is  not  a  "transfer"  out  of  the  insolvent  fund  at  all,  but  is  a 
mere  reservation  of  title  to  property  not  yet  become  part  of  such  fund; 
therefore,  it  cannot  be  a  preference,  and,  a  fortiori,  the  recording  of  it 
could  not  operate  as  a  transfer  nor  could  the  failure  to  record  it  effect  a 
transfer  of  the  title  to  the  conditional  vendee.®^ 

§  1373.  State  Law  Governs  as  to  Time  Agreements  for  Liens, 
and  Taking  of  Possession  or  Recording  or  Acquisition  of  Property 
Take  Effect  as  Liens  or  Other  Transfers. — But  the  state  law  will  gov- 
ern as  to  the  time  that  agreements  for  liens  take  effect  as  liens ,  also,  as  to 
whether  the  taking  of  possession  under  an  unrecorded  instrument,  or  the 
recording  of  such  instrument,  reverts  to  the  date  of  the  original  transaction, 
or  effects  a  transfer  as  of  the  date  of  the  taking  of  possession  or  record- 
ing.88 

Thompson  v.  Fairbanks,  X3  A.  B.  R.  437,  196  U.  S.  516:  "  Whether,  and  to 
what  extent  a  mortgage  of  this  kind  is  valid  is  a  local  question,  and  the  deci- 
sions of  the  State  Courts  will  be  followed  by  this  court  in  such  case." 

In  re  Hunt,  14  A.  B.  R.  427,  139  Fed.  283  (D.  C.  N.  Y.);  "It  must  be  borne 
in  mind   in   considering  these   questions   that   the   efiect   of  mortgages   and   acts 

68.  Compare  ante,  §§  1244  and  1373  in  such  a  way  as  to  make  a  mere 
1334%.  agreement   to  give   a  pledge,   not   con- 

69.  See  discussions  in  the  following  summated  by  delivery  until  within  the 
paragraphs,  ante,  §  1139,  et  seq.,  and  four  months,  "revert"  to  the  date  of 
§  1237.  Fisher  v.  Zollinger,  17  A.  B.  the  agreement,  which,  it  is  considered 
R.  625,  149  Fed.  54  (C.  C.  A.  Ohio);  by  the  author,  is  a  misapplication  of 
In   re    Newton,   18   A.    B.    R.    567,    153  the  principle. 

Fed.    841    (C.   C.   A.   Ark.),    quoted    at  Instance,      after-acquired      property 

§§  1263,  1381;  In  re  Reynolds,  18  A.  B.  coming   under    chattel    mortgage.      In 

R.     666,    153     Fed.    295    (D.    C.    Ark.),  Vermont   possession   taken   within   the 

quoted    on    other   points    at    §§    1246J/^,  four    months    period    reverts    to    origi- 

1381;  Jones  v.  Coates,  28  A.  B.  R.  249,  nal    date    of    mortgage.      Thompson   v 

196   Fed.  860   (C.   C.  A.   Mo.),   decided  Fairbanks,   13  A.   B.  R.  437,  196  U.   S. 

under    the    law    of    Kansas.      Compare  516.     Compare,  In  re  Ball,  10  A.  B.  R. 

discussion  in   Hanson  v.   Blake,   19   A.  564,  123  Fed.  164  (D    C    Vt )    rejected 

B.   R.   325,   150   Fed.   342    (D.    C.   Me.).  by   Thompson   v.    Fairbanks,  'l3   A.    B. 

Instance,   In  re   Dundore,   26  A.   B.   R.  R.  437,  196  U.  S.  516. 

100   (D.  C.  Pa.).  Instance,       after-acquired       property 

Compare,    In   re   Automobile    Livery  coming    under    agreement    for    indem- 

Service  Co.,  23  A.  B.  R.  799,  176  Fed.  792  nity    lien,    Wood    v.    U.    S.    Fidelity    & 

(D.  C.  Ala.),  quoted  at  §  1372,  wherein  Guaranty  Co.,  16  A.  B.  R.  25,  143  Fed. 

the    court    applies    the    doctrine    of    §  424  (D.  C.  Mass.). 
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under  them  in  transferring  title,  etc.,  is  a  local  question,  and  the  courts  of 
the  United  States  must  follow  the  decisions  of  the  highest  court  of  the  State." 
Compare,  analogously.  In  re  Engle,  5  A.  B.  R.  373,  105  Fed.  893  (D.  C.  Pa.) : 
"The  bonds  accompany  and  are  secured  by  a  mortgage,  and  it  is  argued  in 
support  of  the  validity  of  the  executions  that  the  lien  of  the  judgments  is  car- 
ried back  by  the  law  of  Pennsylvania  to  the  date  when  the  mortgage  was 
recorded,  and  should,  therefore,  be  considered  as  if  the  lien  had  originated  at 
that  time.  This  may  be  true  for  certain  purposes,  but,  under  the  present  circum- 
stances, I  must  decline  to  assign  a  fictitious  date  to  the  existence  of  the  lien." 

Likewise,  it  governs  as  to  the  time  the  lien  attaches  to  after-acquired- 
property.'''' 

In  re  Chantler  Cloak  &  Suit  Co.,  18  A.  B.  R.  498,  151  Fed.  952  (D.  C.  R. 
I.) :  "The  latter  case  [Thompson  v.  Fairbanks,  supra]  also  decides  that,  on 
the  question  of  the  validity  of  a  mortgage  upon  after-acquired  property,  the 
federal  court  will  follow  the  decisions  of  the  State  court.  Under  Rhode  Island 
decisions,  an  equitable  lien  or  charge  upon  the  after-acquired  property  arose  as 
soon  as  the  property  was  acquired." 

§  1374.  Mere  Exchanges  of  Property  of  Equal  Value  within  Four 
Months,  Not  Preferences. — The  mere  exchange  of  property  of  equal 
value  within  the  four  months  will  not  constitute  a  preference;  nor  will  the 
renewal  of  securities  of  equal  value;  but  if  the  property  last  given  exceeds 
the  value  of  the  property  for  which  it  is  exchanged,  a  preference  will  exist 
as  to  the  excess ;  but  the  exchange  will  only  be  voidable  as  a  preference  to 
the  extent  of  such  excess.'^  ^ 

§  1375.  Four  Months — How  Computed. — The  four  months  are  to  be 
computed  by  excluding  the  day  the  preference  was  given  or  recorded,  and 
including  the  day  the  petition  is  filed;  but  the  reverse  method  is  harmless 
error.'^^ 

Fractions  of  a  day  are  to  be  considered;  '^^  and  it  is  the  time  of  the  filing 
of  the  petition,  not  of  the  issuance  nor  service  of  the  subpoena  that  con- 
trols.'^* 

§  1376.  Preferences  Made  before  Bankruptcy  Act  Passed,  'Void- 
able.— Preferences  made  before  the  passage  of  the  Bankruptcy  Act  are 
voidable,  if  made  within  four  months  of  the  filing  of  the  petition.  Of 
course  this  situation  under  the  present  act  could  only  arise  in  the  case  of 

70.  Compare,  Hanson  v.  Blake,  19  S.  553;  In  re  Dupree,  97  Fed.  28;  In 
A.  B.  R.  325,  150  Fed.  342  (D.  C.  Me.).  re   Stevenson,   2   A.    B.   R.   66,   94   Fed. 

71.  In   re   Cutting,    16   A.    B.    R.   753,  110    (D.    C.    Del.);    In   re   Planing   Mill 
145  Fed.  388   (D.  C.  N.  Y.).     As  to  all  Co.,  6  A.   B.  R.  38   (Ref.  N.  Y.). 
these    several    propositions,    see    ante,  73.  In  re   Planing  Mill  Co.,  6  A.   B. 
"First  and  Third   Elements  of  a  Pref-  R.  38   (Ref.   N.  Y.);  apparently  contra 
erence,"  §§  1295,  1320,  et  seq.  (analogously).  In  re  Hill,  15  A.  B.  R. 

72.  Bankr.    Act,    §    31    (a);    Whitley  499,  140  Fed.  984   (D.   C.   Calif.). 
Grocery  Co.  v.   Roach,  8  A.  B.  R.  505,  74.  In  re  Lewis,  1  A.   B.  R.  458   (D. 
115  Ga.  918;   Butcher  v.  Wright,  94  U.  C.   N.  Y.). 

2  R   B— 30 
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voluntary  bankruptcies,  since  by  the  Act  itself  involuntary  petitions  could 
not  be  filed  until  four  months  after  the  Act  otherwise  took  effect.'^ 

§  1377.  Preferences  Made  after  Piling  Petition  if  before  Adjudi- 
cation.— A  preference  may  be  made  by  the  bankrupt,  after  the  filing  of  the 
petition  as  well  as  before,  if  made  before  adjudication,''^  provided  it  be 
made  with  property  that  was  transferable  or  leviable  on  at  the  time  of 
the  filing  of  the  petition. 

The  title  vests  only  "as  of  the  date  he  was  adjudged  a  bankrupt."^'' 

§  1378.  After  Adjudication,  No  Preference. — After  adjudication  it 
is  not  within  the  power  of  a  bankrupt  to  make  a  preference :  title  has  passed 
from  him.'^ 

§  1379.  Preferences  as  Affected  by  Recording — Amendment  of 
1903  and  before. — Where  the  preference  consists  in  a  transfer,  the  four 
months  period  will  not  expire  until  four  months  after  the  date  of  the  re- 
cording or  registering  of  the  transfer,  if  by  law  recording  or  registering  is 
required.''^^ 

This  exception  was  engrafted  upon  the  statute  by  the  Amendment  of 
1903,  and  was  engrafted  in  order  to  prevent  secret  preferences  by  way  of 
mortgages  and  other  liens  not  recorded  until  after  the  four  months  period 
had  elapsed  within  which  bankruptcy  proceedings  could  have  been  brought.*'' 

However,  it  had  been  held,  even  before  the  law  was  amended  in  1903, 
that  the  date  of  the  recording  or  filing  of  a  preferential  chattel  mortgage 
or  other  instrument  would  govern,  notwithstanding  it  was  executed  and 
delivered  before  the  four  months.'^     But  the  true  rule,  before  the  Amend- 

75.  In  re  Brown,  1  A.  B.  R.  107,  91  95  App.  Div.  382  (N.  Y.  Sup.  Ct.  App. 
Fed.    358    (D.   C.    Ore.);    contra,    In   re       Div.). 

Terrill,  4  A.  B.  R.  145   (D.  C.  Vt).  2  In  re  Folb,  1  A.  B.  R.  22,  91  Fed. 

76.  Bankr.  Act,  §  60  (a);  Instance,  '^^'^  (D.  C.  N.  Car.):  Creditors  receiv- 
In  re  Austin,  13  A.  B.  R.  139  (D.  C.  '"S  preferences  under  an  assignment 
Hawaii).  Compare,  In  re  Duncan,  17  m^^e  more  than  a  year  before  bank- 
A.  B.  R.  289  (D.  C.  S.  C):  In  this  case,  ruptcy.  .  ,  ^ 
however,  the  avoidance  was  placed,  3.  Batchelder  &  Lmcoln  Co.  v. 
not  upon  ground  of  preference,  but  of  Whitinore  10  A.  B.  R.  641  (C.  C.  A. 
the  passing  of  the  title  by  the  filing  of  Mass.):  Creditor  receivmg  secret  ad- 
the  petition.  vantage  under  a  composition   made   in 

Compare,    peculiar   facts    in    Pratt   v.  _„'  r.„„i  _A^Kcn/^       n 

/~i   1   -„i:-      TD      I      io    A     n     r>     jna    ■,  er,  79.  Baukr.   Act,   §   60   (a).     Compare, 

Columbia    Bank,    18   A.    B.    R.    406,    157       „„^^    r   iooh.   „„„*    s   i  nkn 

■C       1         lorv       /T-1         /^         -NT         AT-   \  I.  '  iU  aUtC,      5      1334         POSt,      S      1507. 

Fed.   137    (D.    C.    N.    Y.),   wherein   the  on    n   ^            tt-     ^  -m  i-        i   r>      i 

tran.fp,   was    marlp   pftpr   a    void    nptf  ^°-  Compare,  First  National  Bank  v. 

transfer   was    made   attar   a   void   peti-  Johnson,  10  A.  B.  R.  208,  68  Neb.  641. 

tion     in     involuntary     bankruptcy     had  ■'               '                                    .     t,    „ 

been   filed   and    before   a    supplemental  81.  Babbett  v    Kelly,  9  A.  B.  R.  335, 

valid  one  was  filed.  ^0  S.  W.  384  (St.  Louis  Ct.  App.);  In 

nn    r\u-^        T            1M--11    n       10    A     D  re  Klingman,  4  A.  B.  R.  254,  lOi  Fed. 

77.  Obiter,  In  re  Milk  Co.,  16  A.  B.  „„,    rrt    n    tU„,\ 

R.  729,  145  Fed.  1013   (D.  C.   Penn.).  '''^ObiTer,^Mat7h'iws  ..   Hardt,   9   A.   B. 

78.  Ryttenberg  v.  Schefer,  11  A.  B.  R.  373,  76  N.  Y.  Sup.  134:  "The  trend 
R.  652,  131  Fed.  313   (D.  C.   N.  Y.).  of   the   decisions   in   the   United   States 

Instances  where  facts  show  no  pref-       Supreme  Court  under  the  recent  Bank- 

erence  within  the  time  limit.  ruptcy    Act    upon    the    subject    of    the 

1.  Pratt   V.    Christie,   12   A.    B.    R.   1,       date   of   the   transfer,   is   in   support   of 
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ment  of  1903,  was  contra,  namely,  that  if  the  actual  transfer  took  place 
before  the  four  months  period,  it  was  good  notwithstanding  the  recording 
or  registering  of  the  transfer  occurred  within  the  four  months  period. ^^ 
And  this  was  the  view  held  by  the  courts  under  the  law  of  1867. 

Sawyer  v.  Turpin,  91  U.  S.  118:  "The  conveyance  was  by  a  bill  of  sale  abso- 
lute in  its  terms,  having  no  condition  or  defeasance  expressed,  but  it  was  under- 
stood by  the  parties  to  be  a  security  for  the  debt  due.  It  was,  in  substantial  legal 
effect,  though  not  in  form,  a  mortgage.  Having  been  executed  more  than  four 
months  before  the  petition  in  bankruptcy  was  filed,  there  is  nothing  in  the  case 
to  show  that  it  was  invalid.  True,  it  was  not  recorded,  and  it  may  be  doubted 
whether  it  was  admissible  to  record.  True,  no  possession  was  taken  under  it  by 
the  vendee;  but  for  neither  of  these  reasons  was  it  the  less  operative  between  the 
parties.  It  might  not  have  been  a  protection  against  the  attaching  creditors,  if 
there  had  been  any;  but  there  was  none.  It  was  in  the  power  of  Turpin  to  put 
it  on  record  any  day,  if  the  recording  acts  apply  to  such  an  instrument,  and 
equally  within  his  power  to  take  possession  of  the  property  at  any  time  before 
other  rights  against  it  had  accrued.  These  powers  were  conferred  by  the  instru- 
ment itself,  immediately  on  its  execution." 

After  the  Amendment  of  1903  it  would  have  seemed  on  principle  that 
since  the  Amendment  made  the  four  months  an  essential  element  of  the 
very  definition  of  a  preference  itself,  the  date  of  the  recording  or  filing 
ought  to  have  been  taken  as  being  the  date  of  the  consummation  of  the 
transfer  so  far  as  creditors  in  bankruptcy  were  concerned,  and  to  such  ef- 
fect were  some  of  the  decisions  after  that  Amendment,  even  before  the 
further  Amendment  of  1910.®^ 

English  V.  Ross,  15  A.  B.  R.  370,  140  Fed.  630  (D.  C.  Pa.) :  "The  case  turns 
therefore  on  whether  the  transfer  of  property  effected  by  the  deeds  is  to  be 
judged  as  of  the  dates  when  they  were   respectively  executed,  or  as   of  June  2, 

the    view    that   with    respect   to   an   in-  an   order   of  a   contractor   on   funds   in 

strument    of    transfer,    it    is    the    time  the  owner's  hands  was  not  to  be  pre- 

when   such   instrument  is   recorded,    or  sented    unless    the    contractor    did    not 

when   possession   is   taken   or  notice   is  keep   up   payments;    the   court   holding 

otherwise   brought   home   to   the   cred-  it  not  to  be  a  "transfer"  until  presen- 

itors  of  the  bankrupt  that  is   controU-  tation.      Compare,    In    re    Klingman,    4 

ing."  A.  B.  R.  254,  101  Fed.  691  (D.  C.  Iowa). 

82.  In  re  Mersman,  7  A.  B.  R.  46  See  note  In  re  Wright,-  2  A.  B.  R.  368, 
(Ref.   N.   Y.).  96  Fed.   187   (D.   C.   Ga.) ;   inferentially, 

83.  See  ante,  "Nature  of  Limita-  contra.  In  re  U.  S.  Food  Co.,  15  A.  B. 
tion,"  §  1369;  In  re  Montague,  16  A.  B.  R-  329   (Ref.   Mich.). 

R.  20,  143  Fed.  428  (D.  C.  Va.).  This  would  not  be  the  effect  of  a 
As  an  act  of  bankruptcy,  however,  failure  to  file  or  record  a  conditional 
In  re  Donnelly,  27  A.  B.  R.  504,  193  sale  contract,  however,  for  such  con- 
Fed.  755  (D.  C.  Ohio).  Compare,  In  tract  does  not  effect  a  transfer  but 
re  Beckhaus,  24  A.  B.  R.  380,  177  Fed.  simply  keeps  a  title  that  never  has 
141  (C.  C.  A.  Ills.),  quoted  at  §  1383;  left  the  original  owner,  preference  im- 
compare,  thougli  distinguishable,  In  plying  transfer.  Bradley  Clark  &  Co. 
re  Dundore,  26  A.  B.  R.  100  '(D.  C.  v.  Benson,  13  A.  B.  R.  170,  100  N.  W. 
Pa.);  In  re  Beckhaus  [Rasmussen  v.  670  (Minn.);  In  re  Cavagnaro,  16  A. 
McKay],  24  A.  B.  R.  389,  117  Fed.  B.  R.  323,  143  Fed.  668  (D.  C.  N.  H.). 
141  (C.  C.  A.  Ills.).  But  see,  In  re  Klingman,  4  A.  B.  R. 
Compare,  analogously,  Johnson  v.  254  (D.  C.  Iowa).  But  compare,  De- 
Hufif,  13  A.  B.  R.  287,  133  Fed.  704  (C.  land  v.  Miller,  11  A.  B.  R.  744,  119 
C.   A.   Va.) :     This   was   a   case   where  Iowa  368. 
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1903,  when  they  were  left  for  record;  the  latter  only  being  within  the  four 
months  period  prior  to  bankruptcy,  necessary  to  make  out  a  preference.  *  *  * 
"Having  sole  regard  to  the  State  law,  it  must  be  confessed  that  the  deeds  in 
controversy  were  effective  to  convey  title,  whatever  their  purposes,  without 
being  recorded;  and,  that  if  this  is  controlling,  it  is,  to  say  the  least,  doubtful 
whether  they  can  be  disturbed.  It  is  only  qualifiedly,  here,  that  recording  can 
be  said  to  be  required.  Originally  under  the  Act  of  May  28,  1715,  1  Smith's 
Laws,  95,  except  as  to  mortgages,  it  was  permissive  merely.  Powers  v.  McFer- 
ran,  3  Serg.  &  Rawle,  34;  Kellar  v.  Nutz,  5  Serg.  &  Rawle,  346.  But  by  the 
Act  of  May  18,  1775,  1  Sm.  Laws,  433,  it  was  made  compulsory,  within  six 
months,  if  the  grantee  would  preserve  his  title  as  against  subsequent  purchas- 
ers or  mortgagees,  without  notice,  for  value.     *     *     * 

"But,  however,  the  deeds  would  be  regarded  under  ordinary  circumstances, 
and  without  passing  upon  the  standing  of  the  trustee  with  reference  to  the 
State  law,  the  case  turns,  in  my  judgment,  on  the  construction  to  be  given  to 
that  provision  of  the  Bankruptcy  Act,  and  others,  by  which  it  is  subtended, 
which,  treating  of  voidable  preferences  occurring  within  four  months  of  bank- 
ruptcy, prescribes  (§  60a) :  'Where  the  preference  consists  in  a  transfer,  such 
period  of  four  months  shall  not  expire  until  four  months  after  the  date  of  the 
recording  or  registering  of  the  transfer  if  by  law  such  recording  or  registering 
is  required.'  This  was  introduced  by  the  amendatory  Act  of  1903,  and  was 
manifestly  intended  to  overcome  the  decisions  under  the  law  as  it  previously 
stood  (In  re  Wright,  3  Am.  B.  R.  364;  In  re  Mersman,  7  Am.  B.  R.  46;  Dean 
V.  Plane,  195  III.  495),  by  which  it_  was  held  the  same  as  under  the 
Act  of  1867  (Clark  v.  Iselin,  21  Wall.  360,  375;  Sleek  v.  Turner,  76 
Pa.  143),  that  the  date  of  the  delivery  of  a  preferential  instrument,  rather  than 
the  date  when  it  was  put  on  record,  marked  the  beginning  of  the  four  months 
period,  although  even  then,  cases  were  not  wanting  which  held  that  the  date 
of  record  was  to  be  taken.  In  re  Klingman,  4  Am.  B.  R.  354;  Chesapeake 
Shoe  Co.  V.  Seldner,  10  Am.  B.  R.  466,  123  Fed.  593;  Babbitt  v.  KeH.ey,  9  Am.  B. 
R.  335;  Mathews  v.  Hardt,  9  Am.  B.  R.  373;  Johnson  v.  Huff,  13  Am.  B.  R.  287. 
It  also  must  be  regarded  as  intended  to  bring  the  section  where  it  is  found  into 
substantial  accord  with  §  3a,  b,  where,  after  defining  what  shall  constitute  an 
act  of  bankruptcy,  and  providing  that  proceedings  must  be  begun  within  four 
months  after  the  commission  by  the  bankrupt  of  the  act  relied  upon,  it  is  de- 
clared: 

"  'Such  time  shall  not  expire  until  four  months  after  the  date  of  the  record- 
ing or  registering  of  the  transfer  or  assignment,  where  the  act  consists  in  hav- 
ing made  a  transfer  of  any  of  his  property  with  intent  to  hinder,  delay  or 
defraud  his  creditors,  or  for  the  purpose  of  giving  a  preference  as  hereinbefore 
provided,  or  a  general  assignment  for  the  benefit  of  creditors;  if  by  law  such 
recording  or  registering  is  required  or  permitted;  or,  if  it  is  not,  from  the  date 
when  the  beneficiary  takes  notorious,  exclusive  or  continuous  possession  of  the 
property,  unless  the  petitioning  creditors  have  received  actual  notice  of  such 
transfer  or  assignment.' 

"According  to  what  is  so  provided,  there  would  seem  to  be  no  question  that, 
in  this  State,  where  a  preferential  or -a  fraudulent  transfer,  whiclj  is  relied  upon 
as  an  act  of  bankruptcy,  consists  in  a  conveyaace  of  real  estate,  under  which 
possession  is  not  taken,  and  of  which  the  petitioning  creditors  have  no  actual 
knowledge,  it  is  not  committed  in  legal  intendment  until  the  deed  or  other  in- 
strument by  which  it  is  accomplished  is  put  on  record.  Notice  is  made  essential, 
and  where  there  is  none  in  realty,  according  to  the  other  alternative,  it  must  be 
supplied  constructively  by  recording.     This  is  the  efifect  of  record  by  the  State 
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law  and  is  thus  'required'  within  the  meaning  of  this  provision.  Any  other 
view  makes  it  insensible  and  useless. 

"But  whatever  construction  is  thus  given  to  the  one  section  (§  3a,  b),  is  neces- 
sarily carried  forward  and  impressed  upon  the  other  (§  60a).  The  two  are  in- 
timately related,  the  one  in  that  particular  being  the  basis  of  and  dominating  the 
other,  and  it  is  the  failure  to  recognize  this  and  to  draw  them  together  as  they 
should  be,  that  is  responsible  for  any  misapprehension.  What  is  thus  'required' 
in  the  way  of  recording  in  the  one  is  also  'required'  as  a  consequence  in  the  other, 
and  for  the  same  purpose.  It  is  true  that  some  things  are  omitted  in  the  transi- 
tion, but  enough  is  retained  to  make  this  manifest.  It  is  none  other,  for  instance, 
than  the  preference  which  is  made  an  act  of  bankruptcy  in  the  earlier  section  that 
is  intended  to  be  made  voidable  at  the  instance  of  the  trustee,  in  the  interest  of 
creditors,  in  the  later,  and  upon  substantially  the  same  terms,  the  superadded 
condition  only  being  present,  that  the  person  who  received  it  had  reasonable 
cause  to  believe  that  a  preference  was  intended.  In  the  present  case,  the  petition- 
ing creditors  could  unquestionably  have  assigned  as  an  act  of  bankruptcy,  the 
transfer  of  his  property  by  the  bankrupt  to  the  defendant  by  the  deeds  in  con- 
troversy, they  having  no  knowledge  of  them,  and  the  deeds  having  been  put  on 
record  within  the  four  months  period.  But  if  so,  how  can  the  defendant  success- 
fully deny  the  effect  of  them  as  a  preference  in  his  hands  ?  The  character  of  the 
transaction  as  a' preference  does  not  change  in  the  shifting  of  the  issue  from  the 
bankrupt  to  the  preferred  creditor.  It  may,  its  voidable  quality  dependent  upon 
whether  the  creditor  had  reasonable  cause  to  believe  that  a  preference  was  in- 
tended. But  that  is  another  matter,  and  does  not  concern  us,  being  unquestion- 
ably present  here. 

"It  seems  to  me,  therefore,  clear  that  in  any  case,  where  the  facts  are  the  same 
as  they  are  here,  a  deed  by  which  a  transfer  of  a  bankrupt's  property  is  effected, 
and  under  which  no  possession  is  taken,  is  to  be  judged,  on  the  question  of 
preference,  by  the  date  when  it  is  put  on  record,  regardless  of  the  date  of  de- 
livery; and  that,  tested  by  this,  the  conveyances  to  the  defendant  cannot  stand. 
I  do  not  lose  sight. of  the  fact  that  the  first  of  these  was  several  years  prior  to 
the  passage  of  the  Bankruptcy  Act,  which  is  not  to  be  given  a  retroactive  effect 
if  it  can  be  avoided.  But  the  security  thereby  provided  was  a  continuing  one. 
It  was  not  given  merely  for  the  debt  then  due,  but  also  for  whatever  might  sub- 
sequently become  so;  and  it  is  safe  to  conclude  that  the  original  debt  of  $573  is 
long  since  paid,  together  with  whatever  after  that  antedated  the  passage  of  the 
Act.  Thereafter  the  defendant  held  his  deeds  subject  to  the  condition  there  im- 
posed, and  at  the  risk,  if  not  duly  put  on  record,  of  having  them  declared 
void,  as  here  upon  the  intervention  of  bankruptcy  within  four  months  after  they 
were.  If  the  result  seems  in  any  respect  harsh,  it  is  to  be  remembered  that  by 
withholding  them  as  he  did,  and  allowing  the  bankrupt  to  remain  in  full  pos- 
session and  enjoyment  of  his  property,  the  defendant  enabled  him  to  secure  a 
false  credit,  which  has  worked  fully  as  much  injury  to  others  entirely  innocent. 

"The  only  doubt  I  have  is  raised  by  those  cases  which  apparently  hold  that  the 
right  of  the  trustee  to  question  such  a  conveyance  is  to  be  determined  by  the 
State  law  and  what  there  obtains.  Thompson  v.  Fairbanks,  196  U.  S.  516,  13  Am. 
B.  R.  437;  Humphrey  v.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74,  25  Sup.  Ct.  Rep. 
567;  In  re  N.  Y.  Economical  Printing  Co.,  6  A.  B.  R.  615;  In  re  Shirley,  7  Am. 
B.  R.  299.  But  all  these  will  be  found  on  examination  to  have  arisen  prior  to 
the  amendments  of  1903,  by  which  the  clause  with  regard  to  recording  was  car- 
ried forward  from  the  third  section  to  the  sixtieth;  and  do  not  assume  to  pass 
upon  the  Act  as  it  now  stands.     Neither  do  they  consider  the  relation  existing 
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between  the  two  sections  named.  Regarding  them  as  in  these  respects  dis- 
tinguishable, I  have  ventured  to  follow  what  seems  to  me  to  be  the  natural  and 
necessary  construction  to  be  given  to  this  part  of  the  Act,  upon  which  its  effi- 
ciency in  the  matter  of  preferences,  in  my  judgment,  in  large  measure  depends." 
Compare,  suggestively  and  obiter,  Page  v.  Rogers,  21  A.  B.  R.  496,  311  U.  S. 
575  (reversing  on  other  grounds  Rogers  v.  Page) :  "The  facts,  however,  do  not 
raise  the  question  which  was  argued.  Upon  a  proper  interpretation  of  the  evi- 
dence we  need  not  determine  whether  an  insolvent  debtor  may  make  an  agree- 
ment to  convey  a  substantial  portion  of  his  assets  to  a  favored  creditor,  keep  that 
agreement  secret  for  more  than  four  months,  and  then  execute  it  in  fraud  of  the 
rights  of  his  other  creditors,  in  favor  of  a  creditor,  who  then  has  reasonable 
cause  to  believe  he  is  receiving  a  preference." 

And  thus  a  chattel  mortgage,  although  originally  given  on  a  presently 
passing  consideration,  was,  under  this  doctrine,  held  to  amount  to  a  pref- 
erence, not  having  been  filed  until  within  the  four  months  period,  for  it  was 
not  effective  against  creditors  as  a  transfer  until  filed,  and  yet,  at  the  date 
of  filing,  the  consideration  on  which  it  was  based  was  past.^*  And  the  rule 
was  also  held  applicable  to  real  estate  transfers.*^ 

Indeed,  the  correct  view  of  the  effect  of  the  Amendment,  of  1903  would 
seem  to  have  been  that  the  date  of  the  recording  or  filing  was  thenceforth 
to  be  taken  as  the  date  of  the  consummation  of  the  transfer  as  to  creditors, 
since  it  was  then  and  not  beforehand  that  the  creditor  had  effectively  de- 
pleted the  trust  fund.  In  accordance  with  this  view  proof  of  insolvency, 
reasonable  cause  of  belief  and  of  all  the  other  elements  of  a  voidable  pref- 
erence, might  properly  have  been  made  as  of  the  date  of  the  recording — 
the  date  of  the  "transfer."  ** 

In  re  Hickerson,  20  A.  B.  R.  682,  162  Fed.  345  (D.  C.  Idaho) :  "The  mortgage 
was  not  recorded  for  nearly  a  year  after  it  was  executed  and  delivered  and  then 
just  a  few  days  before  the  petition  in  bankruptcy  was  filed.  *  *  *  Does  the  mort- 
gage transaction,  as  disclosed  by  the  record,  constitute  a  preference  under  §  60a 
of  the  Bankruptcy  Act?  By  the  Amendment  of  1903  *  *  *  it  is  provided  that, 
to  constitute  a  preference,  the  period  during  which  the  transfer  is  made  shall  not 

84.  Contra,  Anderson  v.  Chenault,  [Even  before  Amendment  of  1910 
31  A.  B.  R.  349,  208  Fed.  400  (C.  C.  A.  to  Bankr.  Act,  §  60  (b).]  Mattley  v. 
Ga.),  wherein  the  court  ignores  the  Giesler,  26  A.  B.  R.  116,  187  Fed.  970 
Amendment  of  1910  to  §  60b,  though  (C.  C.  A.  Neb.,  reversing  Mattley  v. 
noting  that  the  Amendment  of  1910  to  Wolfe,  23  A.  B.  R.  673,  175  Fed.  619); 
§  47a  (2)  would  not  affect  the  case,  "Under  the  amended  section  [Amend- 
since  the  mortgage  was  filed  before  ment  of  1903  to  §  60  (a)]  an  instru- 
the  rights  of  the  trustee  under  the  lat-  ment  of  transfer  required  to  be  re- 
fer section  became  effective  as  a  cred-  corded  or  registered  speaks  at  the 
itor  armed  with   process.  time  the  requirement  is  complied  with 

85.  Ragan  v.  Donovan,  36  A.  B.  R.  and  not  at  the  time  of  its  execution, 
311,  189  Fed.  138  (D.  C.  Ohio),  *  *  *_  The  mortgage  here,  though 
quoted  at  §  1379;  also  compare.  Ca-  given  before,  was  filed  within  the  four 
rey  v.  Donohue,  31  A.  B.  R.  210,  309  months  preceding  the  commencement 
Fed.   328    (C.   C.   A.   Ohio).  of  the  bankruptcy  proceedings  and  the 

86.  See  ante,  §  1334.  To  same  ef-  other  conditions  of  a  voidable  prefer- 
fect  before  the  Amendment  of  1903,  ence  being  present  the  remaining  ques- 
obiter,  Matthews  v.  Hardt,  9  A.  B.  R.  tion  is  whether  the  Nebraska  statute 
373,  76  N.  Y.  Supp.  134,  quoted  at  §  requires  such  instruments  to  be  re- 
402,  note.  corded    or    registered." 
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expire  until  four  months  after  the  date  of  the  recording  or  registering  of  the 
transfer,  if  by  law  such  recording  or  registering  is  required.  The  mortgage 
"transfer'  must  therefore  be  deemed  to  have  been  made  on  the  Hth  day  of  Feb- 
ruary, 1907,  only  five  days  before  the  filing  of  the  petition  in  bankruptcy.  Hum- 
phrey V.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74." 

[Even  before  Amendment  of  1910  to  Bank.  Act,  §  60  (b).]  Ragan  v. 
Donovan,  36  A.  B.  R.  311,  189  Fed.  138  (D.  C.  Ohio):  "The  court  is  justified,  we 
think,  in  holding  that  the  interpretation  placed  upon  the  language  of  Sec.  60 
paragraph  (a),  read  in  connection  with  §  3,  paragraph  (b),  of  the  Bankruptcy 
Act,  by  the  cases  of  English  v.  Ross,  Loeser  v.  Bank,  and  In  re  Beckhaus, 
should  be  applied  to  a  transaction  where  deeds  of  realty  are  involved,  as  in  this 
case,  and  that  we  should  hold  that  the  preference,  manifestly  attempted  in  be- 
half of  the  bank,  should  be  referred  for  date  to  the  time  of  filing  the  deeds." 

McElvain  v.  Hardesty,  23  A.  B.  R.  330,  169  Fed.  31  (C.  C.  A.  Mo.):  "*  *  * 
the  effect  of  the  transfer  to  McElvain  is  to  be  judged  as  if  made  on  the  7th  day 
of  July,  1905,  when  it  was  filed  for  record.  If  C.  &  C.  were  then  insolvent,  and 
if  the  effect  of  the  enforcement  of  the  transfer  was  to  enable  McElvain  to  ob- 
tain a  greater  percentage  of  his  debt  than  any  other  of  their  simple  contract 
creditors,  the  transfer  constituted  a  preference  within  the  meaning  of  the  bank- 
ruptcy law.  *  *  *  As,  for  the  purpose  of  this  case  the  transfer  is  to  be  treated  as 
made  on  the  date  the  agreement  was  recorded,  so  the  transferee's  belief  or  cause 
for  belief  concerning  it  must  relate  to  that  time." 

First  Nat'l  Bk.  v.  Connett,  15  A.  B.  R.  663,  143  Fed.  33  (C.  C.  A.  Mo.):  "The 
bankrupt  was  insolvent  when  he  executed  the  mortgages  and  when  they  were 
recorded.  The  mortgages  constituted  a  transfer  of  his  property,  and  their  effect 
was  to  enable  the  bank  to  obtain  a  greater  percentage  of  its  claims  than  other 
creditors.  They  were  recorded  within  four  months  of  the  filing  of  the  petition  in 
bankruptcy.  Therefore,  assuming  that  a  recording  is  required  by  the  law  of 
Missouri,  it  follows  that  a  preference  arose  under  §  60  (a).  And,  in  our  opinion, 
it  also  follows  that  the  preference  arose  when  the  mortgages  were  recorded  and 
not  as  of  the  date  they  were  given.  In  other  words,  the  Amendment  of  1903 
was  intended  to  remedy  the  evil  resulting  from  secret  instruments  of  transfer  of 
the  bankrupt's  property,  the  withholding  of  them  from  record  until  shortly  be- 
fore the  institution  of  bankruptcy  proceeding,  and  the  then  assertion  of  them 
as  of  the  prior  date  of  their  execution  and  delivery.  And  this  was  accomplished 
by  making  the  rights  of  a  creditor  thus  favored  determinable  by  the  conditions 
existing  when  he  caused  the  transfer  to  him  to  be  recorded  as  required  by  the 
State  law  rather  than  by  those  existing  at  the  time  he  secured  it.  Under  the 
Act  of  1867  not  only  the  question  of  requirement  to  record  a  chattel  mortgage, 
but  also  the  effect  of  noncompliance  therewith,  were  exclusively  controlled  by 
the  law  of  the  State.  The  same  construction  has  been  applied  to  the  orig- 
inal act  of  1898.  Unless  there  has  been  some  departure  from  this  con- 
struction in  its  relation  to  voidable  preferences,  the  Amendment  of  1903  of 
§  60  (a),  upon  which  subdivision  'b'  thereof  depends,  is  wholly  without  signifi- 
cance. Contrary  to  a  presumed  intent  in  legislative  amendments  it  serves  no 
purpose  and  performs  no  office  whatever.  Such  result  can  be  reasonably  avoided 
by  this  construction  of  the  amendment:  It  affects  only  those  instruments  of 
transfer  which  the  State  law  requires  to  be  registered  or  recorded;  and,  as  to 
those,  where  there  is  delay,  it  provides  that  upon  the  question  of  voidable  pref- 
erence they  shall  speak  as  of  the  day  of  compliance  with  the  local  law  and  not 
as  of  the  day  they  were  given.  This  would  preclude  the  application  of  the  doc- 
trine of  relation,  and  it  would  entail  a  consequence  upon  a  failure  to  record  that 
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might  not  be  imposed  by  the  law  of  the  State;  but  we  deem  it  to  be  not  only 
within  the  letter  of  the  amendment,  but  also  within  the  intention  to  correct  an 
evil  which  flourished  under  the  construction  of  the  original  act." 

Nevertheless,  such  was  not  the  trend  of  the  decisions.®*  On 
the  contrary,  before  the  Amendment  of  1910  to  §  60b  the  weight  of 
authority  was  to  the  effect  that  the  Amendment  of  1903  simply  operated 
as  an  extension  of  the  statute  of  limitations  to  four  months  after  the  re- 
cording, where  recording  was  requisite,  but  left  the  proof  of  the  dif- 
ferent elements  of  a  preference,  insolvency,  reasonable  cause  of  belief, 
greater  percentage,  etc.,  to  be  proved  as  of  the  date  of  the  original  trans- 
fer between  the  parties. 

Debus  V.  Yates,  30  A.  B.  R.  823,  193  Fed.  439  (D.  C.  Ky.) :  "The  transfer  was 
to  be  judged  in  determining  the  question  of  whether  or  not  it  constituted  a  void- 
able preference  as  of  the  time  when  it  was  made  and  not  of  the  time  of  its  reg- 
istration and  unless  when  it  was  made,  the  debtor  was  insolvent  and  actually  in- 
tended a  preference  and  the  creditor  then  had  reasonable  cause  to  believe  that 
it  was  so  intended,  it  is  not  voidable." 

Davis  V.  Hanover  Savings  Fund  Soc.  et  al.,  31  A.  B.  R.  368.  "The  reasoning  and 
citation  of  authorities  in  Debus  v.  Yates,  impresses  us  as  they  did  the  learned 
judge  below.  *  *  *  ♦  Adopting  this  decision  as  the  correct  construction  of  the 
§  60a,  as  amended  by  the  act  of  February  5,  1903,  there  is  no  basis  for  the  sug- 
gestion that  the  mortgage  was  a  voidable  preference.  '  The  amendment  of  1910 
makes  a  radical  change  in  the  law  in  this  respect.  The  mortgage  in  controversy 
here,  however,  was  recorded  in  November  6th,  1909,  and  does  not  come  within 
the  provisions  of  that  amendment.  There  is  a  saving  clause  in  the  act  of  1910 
preventing  its  application  to  cases  pending  when  it  went  into  effect,  June  25th, 
1910.     The  petition  was  filed  here  March   3d,  1910." 

Rogers  v.  Page,  15  A.  B.  R.  506,  140  Fed.  596  (C.  C.  A.  Tenn.  reversed  on 
other  ground,  Page  v.  Rogers,  supra):  "The  preference  in  such  case  was  given 
when  the  mortgage  was  executed  and  delivered." 

In  re  Jackson,  etc.,  Co.,  26  A.  B.  R.  915,  189  Fed.  636  (D.  C.  Mo.),  reversed  on 
other  grounds  in  Sturdivant  Bank  v.  Schade,  37  A.  B.  R.  673,  190  Fed.  188 
(C.  C.  A.  Mo.) :  "The  provision  of  the  statute  *  *  *  was  intended  to  postpone 
the  time  within  which  a  transfer  is  open  to  attack  as  a  preference  *  *  *  [it]  can- 
not properly  be  so  applied  as  to  materially  alter  the  essential  character  of  the 
transaction  *  *  *  ;f  ^^  transfer  when  made  was  based  upon  a  present  considera- 
tion, a  delay  in  recording  the  instrument  does  not  warrant  us  in  treating  the  con- 
veyance as  if  it  were  made  as  security  for  an  antecedent  debt,  because  to  do  so 
would  be  to  create  by  construction  a  transaction  different  from  the  actual  one." 

Christ  V.  Zehner,  16  A.  B.  R.  790,  213  Pa.  St.  188,  61  Atl.  832:  "The  only  ques- 
tion remaining,  then,  is  as  to  when  the  title  to  the  property  of  the  bankrupt  ac- 
tually passed.  Was  it  when  the  bill  of  sale  was  executed  and  delivered,  or  when 
possession  of  the  goods  was  actually  given?  The  authorities  cited  by  the  trial 
judge  seem  to  fully  sustain  his  conclusion  that  the  property  was  transferred  when 
the  bill  of  sale  was  executed  and  delivered." 

88.  York  Mfg.  Co.  v.  Cassell,  15  A.  N.  Y.);  Deland  v.  Miller,  11  A.  B.  R. 
B.  R.  633,  301  U.  S.  343;  In  re  Cutting,  744,  119  Iowa  368.  Also,  see  discus- 
16   A.   B.   R.   751,   145   Fed.   388    (D.   C.       sion,   ante,  §'  1214. 
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§  1379^.  Date  of  Recording  as  Date  of  Preference  Since  Amend- 
ment of  1910. — Section  60b,  relating  to  preferences  created  by  instru- 
ments requiring  recording,  was  amended  in  1910,  so  as  to  make  the  date  of 
the  recording,  wherever  recording  is  required,  to  be  the  date  at  which  all 
the  various  elements  of  the  preference  may  be  proved,  at  the  trtistee's  op- 
tion. 

We  have  already  seen  that  as  the  law  stood,  even  after  the  Amendment 
of  1903,  as  that  amendment  was  construed  in  many  jurisdictions  and  prob- 
ably according  to  the'weight  of  authority,  the  debtor  might,  if  solvent  at  the 
time,  or  if  presently  passing  consideration  had  been  then  received,  have 
given  a  chattel  mortgage  or  other  lien  upon  his  property  requiring  record- 
ing or  registering  by  the  State  law,  and  the  creditor  receiving  it  might  have 
kept  this  lien  off  the  record  for  months  or  even  years  thereafter  (if  not 
done  by  collusive  agreement)  and  have  filed  it  within  a  few  days  of  bank- 
ruptcy, and  yet  the  lien  would  have  been  held  perfectly  good,  the  courts, 
under  these  rulings,  having  declared  that  the  insolvency  of  the  debtor, 
the  existence  of  a  pre-existing  debt,  and  all  the  other  elements  of  the  pref- 
erence were  to  be  determined  as  of  the  date  of  the  transfer  between  the 
parties.  To  be  sure,  the  Amendment  of  1903,  by  declaring  the  four 
months  period  should  not  begin  to  run  until  the  date  of  the  recording, 
where  the  recording  was  "required"  by  state  law,  evidently  attempted  to 
make  the  date  of  the  recording  in  such  instances  the  date  at  which  the  ex- 
istence of  insolvency,  of  a  pre-existing  consideration,  of  "reasonable  cause 
for  belief"  and  of  all  the  other  elements  of  the  preference,  should  be  taken. 
Nevertheless,  that  Amendment  did  not  effectually  accomplish  this  object. 
As  the  amended  law  was  construed,  even  if  the  recording  were  not  done 
until  within  the  four  months  period,  on  the  very  eve,  maybe,  of  bankruptcy, 
yet  if  at  the  time  of  the  original  transfer,  which  might  have  occurred  a 
year  beforehand,  the  debtor  was  solvent,  or  the  lien  have  been  given  upon 
a  then  presently  passing  consideration,  the  transfer  was  held  not  to  be 
voidable  as  a  preference,  the  date  of  the  "transfer"  under  any  theory  always 
being  necessarily  the  date  at  which  all  the  elements  of  the  preference  must 
be  proved  to  have  existed.®^^ 

[Even  before  Amendment  bi  1930]  In  re  Sayed,  36  A.  B.  R.  444,  185  Fed.  962 
(D.  C.  Mich.) :  "This  assignment  of  the  land  contract  in  question  was  a  'trans- 
fer,' and  I  think  the  controlling  question  on  this  branch  of  the  case  must  be 
whether  this  transfer  was  'made'  when  the  paper  was  signed  and  delivered  and 

88a.  In  re  Klein,  38  A.  B.  R.  363,  chattel  mortgage  in  the  Klein  case 
197  Fed.  341  (C.  C.  A.  Ohio).  This  having  been  kept  off  the  records  for 
case.  In  re  Klein,  the  same  court  eleven  months  and  filed  on  the  eve 
sought  to  distinguish  in  Carey  v.  Don-  of  bankruptcy,  the  withholding  from 
ohue,  31  A.  B.  R.  310,  by  saying  that  record  having  been  made  under  an  ar- 
the  Klein  case  "did  not  involve  a  pref-  rangement  with  the  bankrupt,  he  being 
erence"  which  is  erroneous,  as  the  clearly  insolvent  at  the  time  of  the  re- 
gist  of  the  Klein  action  was  the  re-  cording  of  the  deed  and  the  creditor 
covery  of  a  preference  and  "prefer-  at  that  time  also  having  had  reasona- 
ence"   was   the   main   point   urged,   the  ble  cause  of  belief. 
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took  effect  as  the  loans  were  made,  or  must  be  construed  as  not  made  until  it 
was  recorded.  If  the  former,  the  transfer  was  not  a  preference,  because  it  was 
not  made  while  the  debtor  was  insolvent,  and  there  was  no  intent  op  either  side 
to  give  or  receive  a  preference,  and  it  was  for  present  and  future  advances.  If 
the  latter,  it  may  be  said,  owing  to  the  condition  of  things  then  existing,  to  be 
clearly  a  preference. 

"It  is  elementary  to  the  definition  of  a  forbidden  preference,  considered  un- 
der any  section  and  for  any  purpose,  that  it  must  have  been  made  by  the  debtor 
'while  insolvent.'  A  solvent  debtor  can  not  make  a  preference.  It  is  therefore 
essential  to  the  argument  of  the  trustee  that  this  transfer  of  the  land  contract 
to  the  bank  was  not  'made'  in  1907,  when  it  was  signed  and  delivered,  nor  in 
1908,  while  the  bank  was  making  advances  on  the  strength  of  it;  and,  indeed, 
that  it  had  never  been  'made'  down  to  the  date  of  the  adjudication,  because  it 
was  not  recorded  until  after  adjudication.  I  can  not  adopt  this  theory.  This 
transfer  was  absolutely  and  completely  made  in  July,  1907,  and  all  the  incidents 
of  security  for  the  amount  now  due  had  attached  as  early  as  March,  1908,  and 
during  all  this  time  Sayed  was  perfectly  solvent,  and  had  a  right  to  give  such  a 
security  and  the  bank  had  a  right  to  receive  it. 

"Carrying  the  same  inquiry  a  step  further,  we  find  that  the  intent  to  give  a 
preference — that  is,  to  pay  one  creditor  leaving  other  creditors  in  danger  of  not 
being  paid  as  fully — must  exist  on  the  part  of  the  giver  of  the  security  at  the 
time  it  is  given,  and  the  receiver  must  then  have  cause  to  believe  that  the  giver 
has  such  intent.  Most  certainly,  in  July,  1907,  or  March,  1908,  Sayed  had  no 
such  intent,  and  the  bank  can  not  be  charged  with  any  notice  of  an  intent  which 
did  not  exist. 

"It  is  said  that  a  construction  of  the  act  which  leaves  such  an  unrecorded 
transfer  in  legal  effect  after  bankruptcy  destroys  the  force  of  the  act  by  pro- 
viding easy  means  of  avoiding  the  act.  If  this  were  true,  it  could  not  justify  the 
judicial  legislation,  which  seems  to  me  necessary  in  order  to  adopt  the  trustee's 
theory;  but  I  do  not  think  it  is  true.  The  instances  where  any  one  has  a  moral 
or  ethical  standing  to  attack  a  security  given  by  a  perfectly  solvent  debtor  are 
rare,  although  they  may  sometimes  occur,  and  such  exceptional  instances  do  not 
justify  straining  the  statute.  If  such  an  instrument  is  withheld  from  record  by 
agreement  between  the  parties  for  the  purpose  of  giving  a  fictitious  credit,  it 
then  involves  the  element  of  actual  fraud,  and  the  question  is  quite  different. 

"Some  decisions  are  cited  from  other  circuits,  which,  while  they  could  be  well 
distinguished  on  their  facts  from  this  case,  yet  doubtless  indicate  that  the  judges 
writing  those  opinions  thought  the  statute  should  be  construed  as  though  it  said 
that  any  transfer,  the  recording  of  which  was  required  or  permitted  by  law, 
should  be  a  preference,  if  the  transferrer  was  insolvent  at  the  time  the  instrument 
was  recorded;  but,  in  the  absence  of  any  controlling  decision,  I  can  not  accept 
this  view.  The  intent  on  the  part  of  the  transferrer  must  exist  at  the  critical 
moment.  If  that  moment  be  the  instant  of  recording,  how  can  it  be  said  that 
the  transferrer  then  has  that  intent,  when  he  perhaps  gave  and  delivered  the  in- 
strument two  years  before,  while  he  was  perfectly  solvent,  and  had  continuously 
supposed  that  it  was  recorded,  as  might  well  be  the  case  if  the  lack  of  recording 
had  been  from  the  carelessness  of  the  secured  creditor." 

The  confusion  is  to  be  explained  in  tliis  way :  There  are,  in  reality, 
two  times  of  transfer  in  such  cases.  As  between  the  transferrer  and  trans- 
feree, obviously  the  time  of  the  transfer  is  the  time  of  the  original  execu- 
tion and  delivery  of  the  instrument  to  the  grantee  or  transferee,  regardless 
of  its  registration;  but  as  to  creditors,  or  the  rest  of  the  outer  world,  the 
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"transfer"  is,  by  the  policy  of  the  State  recording  statutes,  not  a  complete 
"transfer"  at  all  until  recorded,  until  delivery  to  the  public  recorder — 
then,  and  not  until  then,  the  debtor  signifying  to  outside  parties,  to  all 
■others  who  might  become  interested  in  his  assets,  the  effectual  separation  of 
the  liened  property  from  the  rest  of  his  assets.  This,  it  must  be  conceded, 
is  the  basic  principle  upon  which  rest  the  recording  statutes  of  the  different 
States.  It  is  also  the  basic  principle  of  the  right  to  legislate  against  secret 
liens.  Likewise,  in  a  rightly  construed  bankruptcy  preference  statute,  the 
great  object  should  be  to  make  clear  that  the  "transfer,"  so  far  as  outside 
parties  becoming  interested  in  the  estate  are  concerned,  is  not  complete  or 
perhaps  is  not  even  to  be  considered  a  "transfer"  at  all,  in  cases  where 
State  laws  require  recording  as  against  creditors,  until  delivery  of  the  in- 
strument to  the  recorder  for  registration. s^"" 

In  re  Wilson,  23  A.  B.  R.  814  (D.  C.  Hawaii):  "There  is  no  requirement  in  the 
Hawaiian  statutes  that  bills  of  sale  of  chattels  must  be  recorded  in  order  to  be 
valid.  The  old  common  law  that  a  bill  of  sale  of  chattels  was  fraudulent  and 
void  unless  followed  by  the  delivery  of  the  property,  is  now  so  modified  that 
continued  possession  by  the  vendor  only  raises  a  presumption  of  fraud.  Such 
presumption  is  removed  by  registration.  The  principle  of  law  as  found  in  the 
rule  of  the  common  law  and  the  practice  under  statutes  of  registration,  appears 
to  be  that  some  kind  of  public  notice  is  essential  in  all  transfers  of  property  so 
far  as  the  interests  of  third  parties  are  concerned.  Such  notice  may  be  by  de- 
livery of  the  chattels  or  registry  of  the  bill  of  sale,  or,  in  the  case  of  transfers  of 
real  property,  by  registration  of  the  conveyance.  The  transfer  of  a  chose  in  ac- 
tion or  any  other  property  to  a  creditor  is  a  matter  of  interest  to  other  creditors, 
who  are  likely  to  be  closely  watching  the  course  of  events  in  the  business  of  the 
debtor  and  who  may  be  prejudiced  through  ignorance  of  such  a  transaction;  for 
instance,  through  failing  to  file  a  petition  for  adjudication  within  four  months 
thereafter,   where  there   is  insolvency." 

Under  the  decisions,  as  we  have  seen  in  the  preceding  section,  even  after 
the  Amendment  of  1903,  before  the  Amendment  of  1910  creditors  were 
required  to  prove  that,  at  the  time  of  the  "transfer"  (that  is  to  say,  the 
transfer  between  the  parties)  perhaps  several  years  beforehand,  the  debtor 
was  then  insolvent,  which  was  a  practical  impossibility,  indeed,  an  unrea- 
sonable requirement,  since  it  is  always  the  present  insolvent  fund  of  the 
debtor  that  is  rightly  involved  and  not  some  ancient  fund  existing  years 
beforehand. 

The  Amendment  of  1910  makes  the  date  of  the  recording,  where  record- 
ing is  required  under  State  law,  the  date  at  which  the  creditor  is  to  prove 
the  existence  of  all  the  elements  of  a  preference — truly  the  right  date,  for, 
•as  above  noted,  it  is  the  present  insolvent  fund  with  which  creditors  are 
concerned,  not  the  debtor's  estate  in  the  condition  which  might  have  ex- 
isted several  years  beforehand. s" 

88b.   See    Report    No.   691    of   Senate  Report    No.    691    of   Senate   Judiciary 

Judiciary   Committee   of  the   61st   Con-       Committee   of  the   61st   Congress,   Sec- 
gress,   Second  Session.  ond  Session. 

89.  Debus  v.  Yates,  30  A.  B.  R.  833, 
193  Fed.  427  (D.  C.  Ky.). 
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Obiter  [being  a  conditional  sale,  it  could  not  be  a  preference],  In  re  Farmer's 
Co.  of  Barlow  (No.  1),  30  A.  B.  R.  187,  202  Fed.  1005  (D.  C.  N.  Dak.):  "By 
§  60  (a)  of  the  Bankruptcy  Act  the  contract  must  be  judged  as  of  the  date  of  the 
filing." 

In  cases  of  preferences  effected  by  instruments  required  to  be  recorded 
but  which  are  not  recorded  at  all,  the  date  of  the  effective  "transfer"  be- 
comes immaterial  as  to  property  in  the  custody  or  coming  into  the  custody 
of  the  bankruptcy  court,  since,  as  to  such  property,  the  Amendment  of 
1910  to  Bankr.  Act,  §  47a  (2),  gives  the  trustee  the  rights  of  a  levying 
creditor,  whereby  such  lien  is  avoided  without  proof  of  its  being  a  pref- 
erence. On  the  other  hand,  preferences  effected  by  instruments  requiring  to 
be  recorded  but  which  are  not  recorded  at  all,  where  the  property  concerned 
does  not  come  into  the  custody  of  the  bankruptcy  court,  must  still  be  proved 
to  have  been  preferences  at  the  date  of  the  transfer  between  the  parties, 
except  where  the  State  law  does  not  require  actual  seizure  of  the  property 
but  is  satisfied  with  the  existence  merely  of  a  creditor  holding  an  execu- 
tion returned  unsatisfied;  in  which  latter  event  the  unrecorded  lien,  also, 
may  be  void  by  operation  of  Bankr.  Act,  §  47  (a)  (2),  as  amended  in 
1910.90 

§  1379f.  Though  Consideration  Contemporaneous  at  Time  of 
Original  Transaction  Does  Failure  to  Record  Make  It  Preexisting 
Debt? — The  effect  of  the  Amendment  of  1910  to  §  60b  is  to  bring  down 
to  the  date  of  the  recording  the  proof  of  all  the  elements  requisite  to  make 
the  transfer  a  preference.  The  date  of  the  record,  then,  is  to  be  considered 
as  the  date  of  the  effecting  of  the  "transfer"  so  far  as  creditors  are  con- 
cerned. '  However,  it  is  the  transfer  that  is  to  be  considered  as  taking  place 
at  the  date  of  the  recording,  not  the  giving  of  the  original  consideration ; 
so  that,  if  the  original  consideration  were  contemporaneous  with  the  orig- 
inal transfer  between  the  parties,  yet,  by  virtue  of  the  Amendment  of 
1910,  the  date  of  the  transfer  is  moved  forward  to  the  date  of  the  record- 
ing, leaving  the  date  of  the  passing  of  the  original  consideration,  how- 
ever, as  it  stood  in  the  first  place. 

Compare  Lathrop  Bank  v.  Holland,  30  A.  B.  R.  63  (C.  C.  A.  Mo.):  "If  the 
bank  had  taken  mortgages  as  the  purchases  were  made  but  had  refrained  from 
recording  them,  it  could  not  have  prevailed  agaitist  the  trustee  in  bankruptcy. 
The  oral  agreement  for  a  mortgage  can  give  no  greater  right.'' 

Nevertheless,  there  is  a  contrary  holding,  to  the  effect  that  the  wording  of 
the  statute  does  not  compel  such  a  construction,  and  that  the  debt  still  re- 
mains a  contemporaneous  debt  and  does  not  become  "pre-existing."  ^i 

§  1380.  Where  Recording,  etc.,  Not  "Required,"  Preference 
Dates  from  Actual  Transfer. — Where  the  statute  does  not  require  reg- 

90.   Compare,  phraseology  of  Bankr.  91.  That  the  debt  still  remains  a  con- 

Act,  §  60b,  as  amended  in  1910.  temporaneous   debt,   In   re  ^Vatson,   30 

A.  B.  R.  871,  201  Fed.  963  (D.  C.  Ky.). 
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istry  or  recording,  the  consummation  of  the  preference  will  date  from  the 
actual  transfer,  as  the  State  law  may  determine  such  date  to  be.®^ 

§  138 0|.  Also  Where  Instrument  Not  Recorded,  Though  Record- 
ing "Required." — Likewise,  where  an  instrument  is  not  recorded  though 
recording  is  "required,"  the  preference  dates  from -the  actual  transfer  be- 
tween the  parties. 

In  re  Watson,  30  A.  B.  R.  871,  201  Fed.  963  (D.  C.  Ky.) :  "In  case  the  transfer 
has  not  been  recorded,  no  other  time  for  judging  it  in  those  particulars  is  pro- 
vided than  when  it  is  made." 

§  1381.  Whether,  Where  Not  "Required,"  Preference  Dates 
from  Taking  of  Notorious  and  Exclusive,   etc..   Possession. — It  is 

held,  in  some  cases,  that  where  recording  or  registering  is  not  required 
by  the  State  law  the  preference  will  not  even  be  considered  to  date  from 
the  taking  of  notorious,  exclusive  or  continuous  possession  by  the  benefi- 
ciary nor  from  the  giving  of  actual  notice  thereof  to  creditors;  and  that 
these  provisions  of  §  3  (b),  defining  the  time  limits  of  a  preference  as 
an  act  of  bankruptcy,  are  not  to  be  imported  into  §  60  (a)  for  the  recov- 
ery of  preferences  from  creditors. ^^ 

In  re  Newton  &  Co.  (Swofford  f.  Bryant),  18  A.  B.  R.  567,  153  Fed.  841  (C. 
C.  A.  Ills.) :  "And  further  that,  under  the  doctrine  obtaining  in  Arkansas,  it 
would  have  remained  such  owner  even  had  an  assignee  in  insolvency  of  the 
vendee  first  secured  possession  of  them.  There  is  no  law  in  Arkansas  requiring 
a  contract  of  conditional  sale  to  be  filed  or  recorded  in  any  public  office.  Not- 
withstanding the  views  which  this  and  other  courts  have  at  times  entertained  as 
to  the  effect  of  an  adjudication  in  bankruptcy,  and  the  right  and  title  of  the 
trustee  resulting  therefrom,  it  has  been  definitely  settled  by  the  Supreme  Court 
that  the  trustee  is  vested  with  no  better  right  or  title  than  belonged  to  the  bank- 
rupt; that  he  stands  simply  in  the  shoes  of  the  bankrupt,  and  as  between  them  he 
has  no  greater  right.  York  Mfg.  Co.  v.  Cassell,  201  U.  S.  344,  15  Am.  B.  R.  633. 
The  right  of  appellant  in  this  case  did  not  first  come  into  existence  when  it  took 
possession  of  the  property  in  controversy  on  the  eve  of  the  bankruptcy  proceed- 
ings. On  the  contrary,  it  was  secured  by  the  contract  which  was  executed  al- 
most a  year  before,  and  it  is  that  date  which  we  must  regard  rather  than  the 
date  when  possession  was  taken."     Quoted  further  at  §  1263. 

But  Other  cases  hold  that  the  Amendment  of  1903  to  §  60  was  intended 

92.  But  compare,  Matthews  v.  Hardt,  reversed  in  Mattley  v.  Giesler,  26  A.  B. 

9  A.  B.  R.  373,  76  N.  Y.  Sup.  134;  Lau-  R.   116,   187   Fed.  970   (C.   C.  A.   Neb.), 

rel  Oil  Co.  V.   Home,  28  A.   B.   R.  932  quoted  at  §§  1379,  1382}/^,  1383.     Also, 

(Sup.    Ct.    Miss.);    Sturdivant    Bank   v.  see    ante,    §§    1139,    1232,    1275,    1334^4. 

Schade,  27  A.   B.   R.   673,   195  Fed.   188  This  rule  is  not  changed  by  the  Amend- 

(C  C.  A.  Mo.),  reversing  26  A.  B.   R.  ment    of    1910    to    Bankruptcy    Act,    § 

916.  47   (a)    (2). 

Whether  Assignment  of  Real  Estate  93.  Little  v.  Hardware  Co.,  13  A.  B. 

Mortgage  "Required"  to  Be  Recorded.  R.  422,  133   Fed.  874   (C.  C.  A.  Tex.); 

— In  re   Cofi^ey,   19  A.   B.   R.   148    (Ref.  In  re  Wright,  2  A.  B.-  R.  364,  96  Fed. 

N.  Y.);  In  re  Wilson,  23  A.  B.  R.  814  187   (D.  C.  Ga.);  In  re  Hunt,  14  A.  B. 

(D.   C.   Hawaii);   Mattley  v.   Wolfe,   2.S  R.  416,  139  Fed.  283   (D.  C.  N.  Y.). 
A.  B.  R.  673,  175  Fed.  619  (D.  C.  Neb.), 


1242  ee;mington  on  bankruptcy.  §  138L 

to  bring  §§  60  (a)  and  3   (a)   into  harmony  in  this  particular.^* 

Loeser  v.  Bank  &  Trust  Co.,  17  A.  B.  R.  631,  148  Fed.  975  (C.  C  A.  Ohio): 
"What  has  been  the  effect  of  that  Amendment?  This  fact  was  referred  to  by  Mr. 
Ray  of  the  House  Judiciary  Committee,  who  explained  the  amendment  in  ques- 
tion, when  proposed  in  Congress,  as  intended  to  prevent  preferences  under  un- 
recorded instruments  given  more  than  four  months  before  the  filing  of  the  pe- 
tition.    Touching  this  he  said: 

"  'By  adding  to  "A"  a  clause  which  shall  be  equivalent  to  that  found  in  §  3,  B, 
(1).  It  seems  that  as  §  60a  now  stands,  a  preferential  mortgage  may  be  given  and 
the  creditor  preferred,  by  withholding  it  from  record  four  months  be  able  to  dis- 
miss the  trustee  suit  to  recover  the  same  though  the  paper  was  actually  recorded 
within  the  four  months  period.  See  In  re  Wright  (Ga.),  2  Am.  B.  R.  364,  96  Fed. 
187;  In  re  Mersman  (N.  Y.),  7  Am.  B.  R.  46.'    Vol.  35,  part  7,  Cong.  Record,  6943. 

"Before  this  amendment,  §  60a  read  as  follows: 

"  'A  person  shall  be  deemed  to  have  given  a  preference  if,  being  insolvent,  he 
has  procured  or  suffered  a  judgment  to  be  entered  against  himself  in  favor  of 
any  person,  or  made  a  transfer  of  any  of  his  property,  and  the  effect  of  the  en- 
forcement of  such  judgment  or  transfer  will  be  to  enable  any  one  of  his  creditors 
to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  creditors  of 
the  same  class.'    *  *  * 

"(1)  A  preference  which  is  an  act  of  bankruptcy  by  §  3  should  in  an  harmoni- 
ous law  be  voidable  by  the  trustee.  By  that  section  a  transfer  made  by  one, 
'while  insolvent,'  of  any  portion  of  his  property  to  one  or  more  of  his  creditors 
'with  intent  to  prefer  such  creditors  over  his  other  creditors,'  is  made  an  act 
of  bankruptcy,  and  a  petition  may  be  filed  against  such  person  'within  four 
months  after  the  commission  of  such  act.'  With  respect  to  the  date  of  the 
commission  of  such  act  of  bankruptcy,  subdivision  (1)  of  the  same  section  pro- 
vides, that  the  date  from  which  the  four  months  begins  to  run  shall  be  'the 
date  of  the  recording  or  registering  of  the  transfer  or  assignment  when  the  act 
consists  in  having  made  a  transfer  of  any  of  his  property'  *  *  *  'for  the  purpose 
of  giving  a  preference  as  hereinbefore  provided,'  *  *  *  'if  by  law  such  record- 
ing or  registering  is  required  or  permitted,  or,  if  it  is  not,  from  the  date  when 
the  beneficiary  takes  notorious,  exclusive  or  continuous  possession  of  the  prop- 
erty unless  the  petitioning  creditors  have  received  actual  notice  of  such  transfer 
or  assignment.'  By  §  60a,  a  definition  of  a  'preference'  is  given  which  under  §  3 
would  constitute  an  act  of  bankruptcy  and  by  §  60b,  a  'preference'  so  defined 
is  made  voidable  by  the  trustee.  But  as  we  have  seen  heretofore,  §  60a  and  (b) 
did  not  make  a  preference  voidable  by  the  trustee  unless  the  preference,  whether 
under  a  recorded  or  unrecorded  instrument,  was  given  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy.  Thus,  a  'preference'  under  §  3,  as  denied 
by  §  60a,  might  constitute  an  act  of  bankruptcy  and  justify  an  adjudication  if 
given  by  an  unrecorded  instrument  more  than  four  months  prior  to  bankruptcy 
and  the  preference  itself  be  enforced  as  a  perfectly  valid  act.  The  plain  pur- 
pose of  the  amendment  of  §  60a  was  to  bring  it  into  harmony  with  §  3,  by  mak- 
ing the  same  period  of  time  the  test  as  to  whether  a  preference  may  be  avoided 
by  the  trustee  under  the  former,  or  may  constitute  an  act  of  bankruptcy  under 
the  latter.  The  construction  given  to  §  3  should  be  carried  forward  and  given  to 
§  60a  as  amended,  thus  bringing  them  into  consistent  relations.     'The  two,'  said 

94.    Long  V.    Farmers'    Slate    Bk.,    17  v.   Donovan,  26  A.  B.  R.  311,  189  Fed. 

A.   B.   R.   109,   147    Fed.   360    (C.    C.   A.  138    (D.    C.    Ohio),    quoted    at    §    1379; 

Iowa);    English   v.    Ross,    15   A.    B.    R.  In   re   Donnelly,   27   A.   B.   R.   504,    193 

370,  140  Fed.  630  (D.  C.  Penn.);  Ragan  Fed.  755  (D.  C.  Ohio). 
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Judge  Archbald,  in  English  v.  Ross,  cited  above,  'are  intimately  related,  the  one 
in  this  particular  being  the  basis  of  and  dominating  the  other,  and  it  is  the  fail- 
ure to  realize  this  and  to  draw  them  together  as  they  should  be  that  is  responsible 
for  any  misapprehension.  What  is  thus  "required"  in  the  way  of  recording  in 
the  one  is  also  "required"  as  a  conveyance  in  the  other  and  for  the  same  pur- 
pose.' 

"(2)  The  evil  to  be  corrected  was  that  of  secret  preferences,  given  by  with- 
holding from  record  instruments  which  by  the  whole  policy  of  recording  statutes 
should  be  recorded. 

"This  evil  was  pointed  out  by  the  author  of  the  Amendatory  Act  of  1903  and 
the  object  of  the  amendment  of  60a  was  stated  to  be  the  remedying  of  this  evil. 
The  law  as  it  stood  encouraged  such  secret  liens  and  preferences,  for  if  they 
could  be  concealed  for  four  months,  though  acts  of  bankruptcy,  they  were  not 
voidable  by  the  trustee.  If  we  say,  that  unless  the  law  of  the  State  where  the 
transfer  is  made  makes  void  all  such  transfers  as  to  all  the  world,  that  it  is  not  a 
law  which  'requires'  recording,  the  evil  will  continue  and  judges  will  continue  to 
bewail  the  iniquity  of  a  law  which  makes  such  a  secret  transfer  an  act  of  bank- 
ruptcy and  yet  holds  the  preference  valid  against  the  bankrupt's  estate  because 
made  more  than  four  months  before  starting  bankrupt  proceedings  against  the 
maker.  See  the  lament  of  Judge  Ray,  In  re  Hunt,  14  Am.  B.  R.  416,  139  Fed. 
286-387." 

In  re  Reynolds,  18  A.  B.  R.  666,  153  Fed.  295  (D.  C.  Ark.);  "It  was  held  by 
the  United  States  Court  of  Appeals  for  the  Seventh  Circuit  in  In  re  Antigo 
Screen  Door  Company,  10  Am.  B.  R.  306,  123  Fed.  249,  that  in  the  absence  of  fraud 
such  a  mortgage  is  valid  under  the  laws  of  Wisconsin,  as  against  the  trustee 
under  the  Bankrupt  Act  of  1898.  An  examination  of  the  cases  cited  in  that  opin- 
ion will  show  that  other  courts,  notably  Massachusetts,  have  held  the  same.  The 
evidence  does  not  disclose  any  fraud  when  the  mortgage  was  executed  as  to 
the  property  now  under  discussion,  or  even  that  the  mortgagor  was  then  in- 
solvent. It  was  executed  for  a  loan  then  made.  It  took  nothing  away  from  cred- 
itors. The  loan  was  made  in  good  faith,  and  the  mortgagee  got  possession  un- 
der it  before  any  liens  attached,  and  before  bankruptcy  proceedings  began,  but 
within  four  months  of  the  institution  of  bankruptcy  proceedings.  I  do  not  find 
such  a  mortgage  is  void  as  to  creditors  under  the  Arkansas  decisions,  and  if 
not  void  as  to  creditors  under  the  Arkansas  decisions,  it  is  not  invalid  under 
the  Bankrupt  Act  as  to  the  trustee,  unless  made  void  by  some  positive  pro- 
vision of  the  act.  Is  the  mortgage  void,  as  against  the  trustee,  by  any  posi- 
tive provision  of  the  Bankrupt  Act?  This  question,  I  think,  has  been  an- 
swered conclusively  by  the  Eighth  Circuit  Court  of  Appeals  in  the  case  of 
First  National  Bank  of  Buchanan  County  St.  Joseph  v.  Connett,  reported  in 
15  Am.  B.  R.  663,  142  Fed.  33.  That  case  is,  to  all  intents  and  purposes,  on 
all-fours  with  the  case  at  bar.  Indeed,  the  only  difference  is  that,  in  that  case, 
the  mortgagor  was  insolvent  when  the  mortgage  was  given,  but  the  mort- 
gagee was  not  aware  of  it.  In  the  case  at  bar  the  testimony  does  not  show 
whether  the  mortgagor  was  insolvent  when  the  mortgage  was  given,  or  not. 
But  he  was  insolvent,  and  the  mortgagee  knew  it,  when  she  took  possession. 
The  difference  is  immaterial,  in  the  opinion  of  the  court;  and,  therefore,  the 
two  cases  are  on  all-fours.  *  *  *  The  conclusion  reached  is  that  the  mort- 
gage is  void  in  toto  under  §  60a  of  the  Bankrupt  Act  of  1898,  as  amended  by 
§  13  of  the  Act  of  February  5th,  1903.  An  order  will  be  entered  disallowing 
the  claim  of  Mrs.  Poynter  in  toto  until  she  has  surrendered  all  the  property 
covered  by  the   mortgage   in   controversy,   in   her  possession   or  under   her   con- 
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trol.     Upon  a  compliance  with  this  order  her  claim  will  be  allowed  as  an  unse- 
cured claim." 

In  re  Francis  J.  Bird,  25  A.  B.  R.  34,  180  Fed.  229  (D.  C.  Minn.):  "The  im- 
portant thing  is,  not  that  the  property  be  in  the  possession  of  the  creditor,  but 
that  it  be  out  of  the  possession  of  the  debtor." 

And  it  was  held,  even  before  the  Amendment  of  1903,  that  §  3  (b)  and 
§  60  (a)  should  be  construed  together. ^^ 

§  1382,  Where  "Required"  Only  as  to  Bona  Fide  Purchasers  and 
Encumbrancers  or  Others  Not  Creditors. — Where  the  failure  to  re- 
cord or  register  the  transfer  does  not  make  the  transfer  void  as  to  creditors, 
but  only  as  to  bona  fide  purchasers  or  encumbrancers,  it  would  seem  that 
the  date  of  the  recording  would  not  be  the  date  from  which  to  compute  the 
four  months,  the  case  standing  precisely  as  if  recording  or  registering  were 
not  required.96 

Likewise,  where  the  recording  or  registering  is  not  for  the  purpose  of  af- 
fecting creditors,  but  rather  to  notify  debtors  or  others  not  creditors,  as, 
for  example  where  the  assignment  of  money  under  a  contract  by  a  public 
contractor  must  be  filed  with  the  head  of  the  bureau  or  department  in  charge 
of  the  construction  in  order  to  notify  the  disbursing  officer.^'^ 

However,  the  rule  has  been  laid  down  in  some  well  considered  cases 
(discussed  in  the  next  section)  that  if  it  is  "required"  for  any  purpose,  as 
against  any  person,  it  is  "'required"  within  the  purview  of  Bankr.  Act 
60  (b)  as  amended  in  1910.  Under  such  ruling,  real  estate  transfers  likewise 
are  to  be  tested  for  preferences  as  of  the  date  of  the  recording,  though  the 
recording  is  only  necessary  under  state  law  as  against  bona  fide  purchasers 
and  encumbrancers.®^^ 

§  1382 1-.  Or  as  to  Levying  Creditors. — One  court  held  that,  since 
"required"  refers  to  creditors,  then  in  states  where  recording  or  registering 
is  not  "required"  in  order  to  be  valid  against  any  other  creditor  than  levy- 
ing creditors  the  date  of  the  preference  is  not  to  be  taken  as  of  the  date  of 
recording,  unless  there  be  such  a  levying  creditor  in  existence  to  whose 
rights  the  trustee  might  succeed.^®  But  this  case  was  reversed,  the  appel- 
late court  holding  rightly  that  the  word  "Required"  is  descriptive  of  a 
general  class  of  instruments  with  reference  to  their  nature  rather  than  to 
the  particular  persons  affected  by  the  withholding  of  it  from  the  records, 

95.  In  re  Klingman,  4  A.  B.  R.  354,  versed  in  Mattley  v.  Giesler,  36  A.  B. 
101  Fed.  691  (D.  C.  Iowa).  R.  116,  187  Fed.  970   (C.  C.  A.  Neb.). 

96.  In  re  Sturtevant,  26  A.  B.  R.  97a.  Carey  v.  Donohue,  31  A.  B.  R. 
574,  188  Fed.  196  (C.  C.  A.  Ills.);  In  210,  209  Fed.  328  (C.  C.  A.  Ohio), 
re  Hunt,  14  A.  B.  R.  416,  139  Fed.  383  quoted  at  §  1383^. 

(D.   C.  N.  Y.);   In  re  Mcintosh,  18  A.  98.  Compare  ante,  §  1233;  also,  anal- 

B.    R.    173,    150    Fed.    546    (C.    C.    A.  ogously.       In     re     Interstate     Paving 

Calif.).     See  ante,  §  1333.  Co.,  38  A.  B.   R.  573,  197   Fed.  371   (D. 

97.  Mattley    v.    Wolfe,    33    A.    B.    R.  C.  N.  Y.). 
673,  175  Fed.  619  (D.  C.  Neb.),  but  re- 
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and  that  it  does  not  require  the  existence  of  a  levying  creditor  in  any  par- 
ticular case.^^" 

Mattley  v.  Giesler,  36  A.  B.  R.  116,  187  Fed.  970  (C.  C.  A.  Neb.,  reversing 
Mattley  v.  Wolfe,  33  A.  B.  R.  673,  175  Fed.  619) :  "In  First  Nat'l  Bank  v.  Con- 
nett  *  *  *  we  held  that  the  term  'required'  had  reference  to  the  character  of  the 
instrument  of  transfer  rather  than  to  the  particular  persons  who  might  or  might 
not  be  affected  by  the  withholding  of  it  from  the  records." 

Loeser  v.  Bank  &  Trust  Co.,  17  A.  B.  R.  633,  148  Fed.  475  (C.  C.  A.  Ohio): 
"We  reach  the  conclusion  that  the  word  'required,'  as  used  in  the  Amendment, 
refers  to  the  character  of  the  instrument  giving  the  preference  or  making  the 
transfer,  without  reference  to  the  fact  that  as  to  certain  persons  or  classes  of 
persons  it  may  be  good  or  bad  according  to  circumstances." 

§  1383.  Where  State  Law  Does  Not  "Require"  Recording,  but 
Merely  "Permits"  It. — Where  the  State  law  does  not  "require"  the  re- 
cording, recording  is  not  necessary,  although  recording  may  be  '"per- 
mitted." 99 

Compare,  In  re  Hunt,  14  A.  B.  R.  416,  139  Fed.  383  (D.  C.  N.  Y.) :  "This  last 
sentence  was  added  by  the  amendment  of  February  5,  1903.  As  introduced  in 
the  House  of  Representatives  by  the  author  of  the  amendment,  as  it  was  re- 
ported from  the  Judiciary  Committee  of  the  House  of  Representatives  and  as 
it  passed  the  House  the  words  'or  permitted,  or  if  not,  from  the  date  when  the 
beneficiary  takes  notorious,  exclusive  or  continuous  possession  of  the  property 
transferred'  followed  the  word  'required'  and  ended  the  sentence.  Had  the 
section  become  a  law  in  this  form  the  ending  of  the  amendment  would 
have  been,  'if  by  law  such  recording  or  registering  is  required  or  permitted,'  etc. 
In  such  case  there  would  be  no  contention  here  on  this  subject.  In  this  regard 
it  followed  subdivision  b,  §  3,  of  the  Act.  The  Senate  struck  out  the  words  'or 
permitted,'  etc.,  above  quoted.  Did  it  regard  these  words  as  surplusage?  Were 
they  surplusage?  This  court  thinks  not.  The  words  'if  by  law  such  recording 
or  registering  is  required'  must  mean  the  same  as  they  would  if  the  words  'to 
make  the  transfer  valid  against  the  person  executing  it'  or  'to  make  the  transfer 
valid  as  against  the  general  creditors  of  the  person  executing  it'  were  added  after 
the  word  'required.'  In  New  York  the  registering  or  recording  of  a  mortgage 
on  real  estate  is  not  required  in  order  to  give  it  validity  as  against  the  mort- 
gagor, or  general  or  even  judgment  creditors;  consequently  recording  is  not  re- 
quired to  give  it  validity  as  against  the  trustee  in  bankruptcy.  The  word  're- 
quired' does  not  mean  the  same  as  'permitted,'  or  the  same  as  the  words  'required 
in  any  case,  or  for  any  purpose.'  In  some  States  a  real  estate  mortgage  must 
be  recorded  or  registered  to  be  good  as  against  even  general  creditors.  The 
laws  of  New  York  require  the  recording  of  such  a  mortgage  as  against  pur- 
chasers and  mortgagees  in  good  faith  and  for  value  only." 

In  the  case  In  re  Hunt,  the  court — Judge  Ray,  having  himself  been  the 
chairman  of  the  Judiciary  Committee  of  the  House  of  Representatives, 
whose  amendment  was  amended  by  the  striking  out  of  the  words  "or  per- 

98a.    Carey  v.  Donohue,  31  A.  B.  R.  99.  See  ante,  ^  1233.     Compare,  also 

210,     309    Fed.     328    (C.    C.     A.    Ohio;,       Drug  Co.  v.  Drug  Co.,  14  A.  B    R   477 
quoted  at  §  1383^4.  136  Fed.  396  (C.  C.  A.  Tex.).  ' 

3  R  B— 31 
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mitted" — held  that  the  word  "required"  means,  not  "required  in  order  to 
make  the  transfer  valid  as  against  creditors"  but  "required  in  order  to 
make  the  transfer  vaUd  as  against  the  person  executing  it"  or  "as 
against  the  general  creditors  of  the  person  executing  it."  Notwithstanding 
the  peculiar  weight  of  that  court's  opinion,  arising  from  the  court's  intimate 
acquaintance  with  the  legislation  itself,  it  would  seem  that  the  words  "or  per- 
mitted" would  not  have  added  to  the  strength  of  the  Statute  nor  have  made 
its  meaning  at  all  clearer.  On  the  contrary,  it  would  have  introduced  con- 
fusion and  uncertainty,  for  many  kinds  of  transfers  are  "permitted"  to  be 
recorded,  if  the  recorder's  fee  is  paid.  Such  being  the  case,  the  effect  of  the 
adoption  of  the  words  "or  permitted"  would  have  been  to  make  it  necessary 
to  record  numberless  transfers  not  ordinarily  recorded  but  whose  record 
might  be  "permitted."  Such  indeed,  is  the  subsequent  criticism  of  Judge 
Ray's  reasoning  by  the  Circuit  Court  of  Appeals  in  Loeser  v.  Bank  &  Trust 
Co.,  17  A.  B.  R.  631,  148  Fed.  475  (C.  C.  A.  Ohio),  quoted  later. 

Perhaps  the  true  rule  may  go  even  further:  that  "required"  means 
"required  for  any  purpose,"  that  is  to  say,  for  validity  against  levying  cred- 
itors, general  creditors,  incumbrancers,  transferees,  "third  persons,"  or  for 
validity  against  the  bankrupt  himself. 

First  Nat'l  Bk.  v.  Connett,  15  A.  B.  R.  663,  142  Fed.  33  (C.  C.  A.  Mo.) :  "Wifhin 
tlie  meaning  of  amended  §  60a  of  the  Bankruptcy  Act,  the  Missouri  Law  (Rev. 
St.  1899,  §  3404)  required  the  recording  of  chattel  mortgages.  To  be  sure  an  un- 
recorded mortgage  is  not  pronounced  void  absolutely  and  under  all  circumstances, 
but  it  "is  required  to  be  recorded'  in  the  sense  in  which  that  phrase  is  customarily 
used,  and  the  language  of  requirement  is  similar  to  that  employed  in  the  registry 
laws  of  most  of  the  states.  The  word  'required'  found  in  the  phrase  'the  record- 
ing or  registering  of  the  transfer,  if  by  law  such  recording  or  registering  is  re- 
quired' of  the  amendment  of  §  60a,  has  reference  to  the  character  of  the  instru- 
ment of  transfer  required  to  be  recorded  by  the  State  law  rather  than  to  the  par- 
ticular individuals  who  by  reason  of  adventitious  circumstances  may  or  may  not 
be  affected  by  an  unrecorded  instrument.  Thus  an  affirmative  answer  would 
unhesitatingly  be  given  to  the  inquiry:  'Does  the  law  of  Missouri  require  the 
recording  of  chattel  mortgages?' 

"The  Circuit  Court  of  Appeals  of  the  Fifth  Circuit,  in  a  case  involving  the 
registry  statute  of  Texas,  held  that,  as  an  unrecorded  chattel  mortgage  was 
good  between  the  parties  thereto  and  against  ordinary  creditors,  and  as  there 
were  no  intervening  lienholders  or  purchasers,  it  could  not  be  said  that  a  regis- 
try or  recording  was  required,  and  upon  the  facts  of  that  case  it  accordingly  con- 
cluded that  a  chattel  mortgage  given  before  but  placed  on  record  within  the  four 
months  before  the  institution  of  bankruptcy  proceedings  could  not  be  consid- 
ered as  a  voidable  preference.  Meyer  Bros.  Drug  Co.  v.  Pipkin  Drug  Co.  (C.  C. 
A.),  14  A.  B.  R.  477,  136  Fed.  396.  In  efifect  this  is  the  adoption,  without  excep- 
tion or  qualification,  of  the  old  rule  that  whether  and  to  what  extent  a  chattel 
mortgage  given  before  but  recorded  wihin  the  four  months  period  is  valid  against 
a  trustee  in  bankruptcy  should  be  determined  exclusively  by  the  State  law.  In 
our  opinion,  the  Amendment  of  1903  has  qualified  this  rule  in  respect  of  the  ques- 
tion whether  such  a  mortgage  may  constitute  a  voidable  preference  under  sub- 
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divisions  'a'  and  'b'  of  §  60.  If  this  has  not  resulted,  we  fail  to  see  that  Congress 
has  accomplished  anything  by  the  amendment." 

Loeser  v.  Bank  &  Trust  Co.,  17  A.  B.  R.  633,  148  Fed.  475  (C.  C.  A.  Ohio): 
"Some  eflfect  should  be  given  to  the  amendment  of  §  60a  if  the  language  of  the 
provision  will  permit.  If  'required'  be  construed  as  applying  only  t.o  a  law  which 
makes  every  such  transfer  absolutely  void  as  to  all  persons,  the  amendment  will 
be  of  no  eflfect,  for  no  recording  statute,  of  which  we  have  any  knowledge,  makes 
void  transfers  or  conveyances  as  between  the  parties  and  all  of  them  give  effect 
to  such  instruments  as  against  some  classes  of  persons  having  actual  notice. 
The  amendment  would  be  idle  and  the  evil  sought  to  be  remedied  would  flourish 
as  before  and  the  legislative  purpose  be  frustrated. 

"(4)  In  view  of  all  of  the  foregoing  considerations  we  reach  the  conclusion 
that  the  word  'required,'  as  used  in  the  amendment,  refers  to  the  character  of 
the  instrument  giving  the  preference  or  making  the  transfer,  without  reference 
to  the  fact  that  as  to  certain  persons  or  classes  of  persons  it  may  be  good  or  bad 
according  to  circumstances.  If  to  be  valid  against  certain  classes  of  persons, 
the  law  of  the  State  'requires'  the  constructive  notice  of  registration,  it  is  a  trans- 
fer which  under  the  amendment  is  'required'  to  be  recorded.  This  takes  account 
of  the  purpose  and  policy  of  recording  acts;  remedies  the  evil  which  flourished 
under  the  law  before  the  amendment;  gives  effect  to  the  plain  purpose  of  Con- 
gress; and  gives  some  effect  and  force  to  a  provision  which  would  otherwise  be 
meaningless,  and  brings  §§  3  and  60a  and  60b  into  harmony  of  purpose  and 
meaning. 

"(5)  We  do  not  ignore  the  argument,  that  in  §'  3  the  word  'required'  is  followed 
by  the  words  'or  permitted,'  and  that  the  latter  words  are  omitted  from  the 
amendment,  and  that  the  words  'or  permitted'  were  in  the  Act  as  introduced 
by  the  author  of  the  bill  and  retained  in  the  amendment  as  it  passed  the  House 
but  was  dropped  in  the  Senate. 

"It  is  a  fact  of  which  we  may  take  notice,  that  it  is  common  to  recording 
statutes  to  set  out  a  list  of  contracts,  conveyances,  and  transfers  which  may  be 
registered,  or  are  'entitled'  or  'permitted'  registration.  But  if  an  instrument  is 
not  'entitled'  or  'permitted'  by  law  to  be  recorded,  its  record  is  of  no  effect  as 
constructive  notice.     *     *     * 

"We  conclude  from  the  general  purpose  and  policy  of  recording  statutes, 
that  the  words  'or  permitted'  are  of  no  vital  signification  in  §  3.  If  the  instru- 
ment giving  the  preference  is  one  which  is  'permitted'  to  be  recorded  in  order 
to  give  it  validity  as  against  certain  classes  of  persons,  though  perfectly  valid 
without  record  as  to  other  classes,  it  is  an  instrument  'required'  to  be  recorded 
within  the  meaning  of  the  word  as  there  used.  The  words  'required'  and  'per- 
mitted' in  the  connection  used  are  of  synonymous  legal  meaning.  The  dropping 
of  the  words  'or  permitted'  by  the  Senate  is,  therefore,  of  vital  signification  if 
we  are  right  in  regarding  §  3  and  §  60a  as  closely  connected  provisions." 

In  re  Beckhaus,  24  A.  B.  R.  380,  177  Fed.  141  (C.  C.  A.  Ills.):  "The  last  sen- 
tence of  §  60a  'where  the  preference,  etc.,'  was  added  by  the  amendment  of 
1903.  As  passed  by  the  House  the  sentence  did  not  end  with  'required.'  The 
continuation  was  'or  permitted,  or  if  it  is  not,  from  the  date  when  the  beneficiary 
takes  notorious,  exclusive,  or  continuous  possession  of  the  property  transferred.' 
These  last-quoted  words  were  stricken  out  by  the  Senate.  Inasmuch  as  the 
■present  case  does  not  involve  'possession,'  but  turns  wholly  upon  'recording,'  the 
inquiry  is  limited  to  the  effect  of  the  excision  of  the  words  'or  permitted'  after 
'required;'  and  the  particular  question  concerns  the  soundness  of  the  petitioner's 
proposition  that  such  excision  compels  a  construction  of  the  amendment  as 
adopted,  whereby  a  chattel  mortgage,  which  a  trustee  in  bankruptcy  is  assail- 
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ing  as  a  voidable  preference,  is  not  required  to  be  recorded  unless  an  examination 
of  the  local  law  shows  that  the  chattel  mortgage,  to  be  impregnable,  must  be 
recorded  as  notice  to  the  persons  presently  represented  by  the   trustee. 

"If,  as  we  are  inclined  to  believe,  the  Court  of  Appeals  for  the  Sixth  Circuit, 
in  In  re  Loeser  (supra),  was  correct  in  concluding  that  'the  words  "required" 
and  "permitted"  in  the  connection  used  are  of  synonymous  legal  meaning  no 
effect  could  be  attributed  to  the  dropping  of  the  redundant  word. 

"If  they  are  not  synonymous,  the  omission  of  'permitted'  does  not  imply  in- 
evitably (on  the  basis  that  no  other  inference  can  fairly  be  drawn)  that  the  law- 
makers intended  that  'required'  should  be  qualified  or  limited  to  less  than  it 
would  have  meant  if  the  clause  in  §  3b  and  in  the  original  draft  of  the  amend- 
ment to  §  60a  had  ended  with  'required'  for  Congress  may  well  have  conceived 
that  an  insolvent  debtor  and  a  diligent  creditor  were  not  necessarily  to  be  dealt 
with  in  the  same  way.  That  is,  in  the  interest  of  fair  and  open  dealing  by  those 
who  do  business  on  credit,  it  might  have  been  thought  that  an  insolvent  debtor 
who  do«s  not  cause  a  chattel  mortgage  given  to  some  of  his  creditors,  to  the 
exclusion  of  others,  to  be  recorded,  whether  recording  be  'required'  or  only 
'permitted'  by  the  local  law,  should  be  liable  to  be  thrown  into  bankruptcy;  while 
the  diligent  creditor  (diligence  being  usually  favored  in  the  law)  should  be  per- 
mitted, after  four  months,  to  retain  his  security,  if  on  taking  it  he  did  all  the 
law  'required.'     See  Little  v.  Hardware  Co.,   supra. 

"Whether  the  words  be  deemed  synonymous  or  not,  the  dropping  of  'per- 
mitted' only  eliminated  whatever  idea  pertained  to  that  word — it  could  not  affect 
"required,'  for  'required'  stands  full  and  untouched,  without  adverb  or  clause  to 
cut  it  down.  The  primal  canon  of  statutory  construction  is  that  the  language 
actually  used  be  given  its  full  and  fair  meaning,  that  unqualified  words  be  taken 
without  qualification,  and  that  in  the  absence  of  ambiguity  extraneous  matters 
be  not  considered.  Under  this  canon  probably  nothing  more  can  profitably  be 
said  than,  if  recording  is  required,  it  is  required.  If  required  for  any  purpose,  or 
without  purpose,  how  can  it  be  said  to  be  not  required?  If  recording  be  not 
required,  unless  required  for  all  purposes,  it  could  never  be  said  to  be  required 
where  the  instrument  is  valid  between  the  immediate  parties  without  recording. 

"We  are  further  restrained  by  what  seems  to  us  to  be  the  absurd  consequences 
of  any  other  ruling.  If  a  good-faith  second  mortgage  had  been  taken,  then  ac- 
cording to  the  petitioner's  theory  the  trustee  could  avoid  the  preference.  But 
if,  as  is  frequently  the  case,  each  mortgage  was  large  enough  to  exhaust  the 
mortgaged  property,  why  should  the  trustee  consume  the  free  assets  in  his 
hands  in  carrying  on  one  end  of  a  lawsuit  between  the  mortgagees?  The  trustee 
could  gain  nothing  for  the  general  creditors  whichever  way  the  litigation  ended, 
but  would  be  spending  their  pittances  to  benefit  a  preferred  creditor.  The  same 
would  be  true  even  if  the  recorded  second  mortgage  was  less  than  the  value  of 
the  mortgaged  property;  for,  on  the  hypothesis  that  the  trustee  has  no  right  to 
resist  the  unrecorded  first  mortgage  on  behalf  of  the  general  creditors,  the  sur- 
plus above  the  second  mortgage  would  have  to  be  applied  upon  the  first  mortgage. 
Preferential  mortgagees  and  lienholders  are  'adverse  claimants,'  entitled  to  have 
their  rights  determined  in  plenary  suits.  They  seek  to  withhold  or  diminish  the 
fund  which  otherwise  would  be  shared  among  the  general  creditors,  and  the 
general  creditors  are  in  fact  interested  in  resisting  that  reduction.  Now  if  the 
trustee  may  not  assail  preferences  except  in  favor  of  one  preferred  creditor  as 
against  another,  and  if  the  general  creditors  have  no  interest  in  such  contests 
except  to  pray  that  their  fund  be  not  therein  completely  consumed  in  costs  and 
fees,  the  amendment  to  §  60a  not  merely  failed  to  accomplish  any  benefit — it 
brought  about  a  positive  injustice. 
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"When  the  amended  section  is  read  against  the  background  of  the  nature  and 
purpose  of  the  act,  our  interpretation,  we  believe,  is  confirmed.  The  act  is  a  na- 
tional act.  It  practically  supplants  the  State  insolvency  laws.  We  think  it  clear 
that  Congress  recognized  the  vast  sweep  of  interstate  commerce  and  meant  to 
free  interstate  traders  froin  the  confusion  attendant  upon  a  multiplicity  of  va- 
riant local  laws.  Therefore  the  act  in  all  its  parts  ought  to  be  interpreted  in 
a  national  view,  doing  away  as  far  as  possible  with  the  variance  in  the  local  laws. 
To  release  an  insolvent  debtor  from  his  debts  is  an  act  of  grace.  Through  the 
whole  law  runs  the  clear  purpose  of  extending  grace  only  to  honest  debtors. 
Honesty,  fairness,  equity  is  the  whole  spirit  of  the  law.  Nothing  is  more  ab- 
horrent to  equity  than  deceitful  appearances  covering  secret  preferences.  So 
the  diligent  creditor  who  obtains  security  must  not  help  the  debtor  to  be  dis- 
honest, unfair,  secretive;  he  can  hold  his  security  only  on  condition  that  he  give 
his  fellow  creditors  a  four-months  opportunity  to  determine  whether  or  not  they 
will  nie  a  petition  in  bankruptcy  against  the  debtor.  The  openness  and  fairness 
of  the  preferred  creditor  are  made  the  terms  upon  which  he  may  retain  his 
preference.  In  this  view  the  only  inquiry  is:  Does  the  local  law  require  instru- 
ments of  the  kind  in  question  to  be  recorded?  There  is  no  need  of  further  in- 
vestigation into  the  scope  or  purposes  of  the  local  law.  There  is  nc  concern 
whether  or  not  the  trustee  represents  innocent  purchasers,  mortgagees,  attach- 
ment or  execution  creditors.  No  issue  is  to  be  made  with  respect  to  *he  validity 
of  the  lien  claims  supposed  to  be  represented  by  the  trustee.  Section  fiOb,  which 
authorizes  the  trustee  to  'recover  the  property  or  its  value,'  says  nothing  about 
the  representation  of  the  trustee.  It  is.  enough  on  this  point  that  the  trustee  is 
the  trustee,  and  that  the  preferred  creditor  has  failed  to  record  the  instrument 
of  transfer,  if  by  the  local  law  instruments  of  that  kind  are  required  for  any  pur- 
pose to  be  recorded.  Only  by  this  interpretation  can  this  national  law  be  ad- 
mmistered  with  anything  like  uniformity  respecting  preferences. 

"2.  Even  if  the  true  interpretation  of  §  60a  compelled  us  to  decide  this 
case  upon  the  meaning  of  the  Illinois  statute,  with  due  regard  to  the  construc- 
tion thereof  by  the  Illinois  courts,  we  could  not  agree  with  the  petitioner. 

"Recording  a  mortgage  of  chattels  left  in  the  possession  of  the  mortgagor  is 
required  'as  against  the  rights  and  interests  of  any  third  person.'  The  term  'third 
person'  is  broad  enough  to  include  everybody  outside  of  the  immediate  parties 
to  the  instrument  and  their  privies.  A  simple  contract  creditor  who  has  not  ob- 
tained a  judgment  is  just  as  much  a  'third  person,'  is  just  as  much  a  stranger  to 
the  mortgage,  as  is  the  simple  contract  creditor  who  has  obtained  a  judgment. 
Both  have  the  right  to  enforce  payment,  if  that  can  be  done.  The  interests  of 
both  are  prejudiced  if  the  debtor's  property  is  covered  by  a  fraudulent  transfer. 
If  at  the  time  of  the  fraudulent  transfer  one  creditor  has  obtained  a  judgment  and 
the  other  has  not,  the  only  difference  is  that  one  has  proceeded  farther  than  the 
(ither  in  the  enforcement  of  his  rights  and  the  protection  of  his  interests.  And 
■when  it  is  said  that  a  fraudulent  transfer  is  void  only  as  to  judgment  creditors 
the  expression  means  no  more  than  that  a  creditor  cannot  seize  his  debtor's 
property  until  he  has  obtained   some  process  which   authorizes   the   seizure." 

Ragan  v.  Donovan,  26  A.  B.  R.  311,  189  Fed.  138  (D.  C.  Ohio):  "And  the 
court  proceeds  to  say  (in  the  Beckhaus  case)  that  any  other  ruling  than  that, 
where  recording  is  required  for  any  purpose  or  to  protect  any  class  of  persons, 
it  is  'required'  under  §  60  (a),  is  to  work  positive  injustice. 

"Chattel  mortgages  in  Illinois,  in  which  State  this  case  was  decided,  as  in 
Ohio,  where  the  Loeser  case  was  decided,  need  not  be  recorded  as  between 
tlie  immediate  parties,  but  as  to  some  classes  of  persons  recording  is  essential 
to  their  validity. 
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"Section  8543,  General  Code  of  Ohio  (Rev.  Stat.,  §  4134),  provides  that  unre- 
corded deeds,  as  to  bona  fide  purchasers  for  value  without  knowledge  are  void; 
that  is  to  say,  for  some  classes  of  persons  deeds  are  required  to  be  recorded 
and  as  to  other  classes  they  are  valid  without  record.  Then  adopting  the  reason- 
ing of  the  Court  of  Appeals  in  the  Beckhaus  case,  that,  recording  being  required 
for  some  purpose,  recording  is  'required'  under  this  statute,  it  seems  to  us  that 
the  application  of  these  authorities  to  this  situation  is  too  clear  to  need  further 
argument,  which  might  be  well  grounded  upon  the  case  of  English  v.  Ross, 
supra." 

[The  same  rule  held  to  prevail  regarding  real  estate]  Carey  v.  Donohue,  31 
A.  B.  R.  210,  209  Fed.  328  (C.  C.  A.  Ohio):  "It  remains  to  consider  the  effect  of 
the  four  months  provisions  of  §§  60a  and  60b.  We  look  to  the  deed  recording 
act  of  the  state  for  the  purpose  of  determining  whether,  under  that  act,  record- 
ing of  the  instrument  under  review  was  required.  Concededly  this  was  so  as  to 
bona  fide  purchasers;  and  the  principle  is  settled  in  this  court  that  through  the 
operation  of  §  60  upon  a  voidable  transfer  falling  within  such  a  state  require- 
ment, the  trustee  may  avoid  the  transfer  if  registered  within  the  four  month's 
period. 

In  re  Donnelly,  27  A.  B.  R.  509,  193  Fed.  754  (D.  C.  Ohio):  "In  the  case  of 
Ragan  v.  Donovan  (D.  C.  Ohio),  26  A.  B.  R.  311,  189  Fed.  138,  involving  transac- 
tions to  which  the  same  The  Citizens  State  Banking  Company  was  a  party,  this 
court  held  that  the  record  of  a  deed  is  'required'  within  the  provisions  of  §  60a 
of  the  Bankruptcy  Act,  providing  that  a -person  shall  be  deemed  to  have  given 
a  preference  if,  being  insolvent,  he  has  within  four  months  before  the  filing  of 
the  petition  made  a  transfer  of  his  property,  and  that  the  period  of  four  months 
within  which  a  petition  may  be  filed  alleging  the  transfer  as  an  act  of  bankruptcy, 
if  with  the  intent  reprehended  by  the  statute,  begins  to  run  from  the  recording 
of  the  transfer. 

"We  have  no  reason  to  doubt  the  correctness  of  the  holding  in  that  case  and 
the  full  application  of  the  law  as  therein  stated,  if  correct,  to  the  situation  here." 

So  that  it  may,  nevertheless,  be  an  instrument  of  a  class  "required"  to  be 
recorded,  within  the  purview  of  the  Amendments  of  1903  and  1910,  though 
the  penalty  for  nonrecord  under  State  law  may  not  be  invalidity  against 
everybody  nor  against  all  classes  of  creditors  and  though  no  creditor  of 
any  class  as  to  whom  the  unrecorded  instrument  would  be  invalid  happens 
to  be  in  existence  at  the  time;  for  the  term  "required"  describes  merely 
the  nature  of  the  instrument. 

Mattley  v.  Giesler,  26  A.  B.  R.  116,  187  Fed.  970  (C.  C.  A.  Neb.):  "It  provides 
that  every  chattel  mortgage  not  accompanied  by  immediate  delivery  and  followed 
by  continued  change  of  possession  'shall  be  absolutely  void  as  against  the  cred- 
itors of  the  mortgagor,  and  as  against  subsequent  purchasers  and  mortgagees  in 
good  faith'  unless  it  or  a  true  copy  be  filed  with  the  county  qlerk  whose  duty 
it  is  to  make  certain  entries  regarding  it  upon  the  records  of  his  office.  This  is 
a  requirement  of  registration  within  the  meaning  of  the  Bankruptcy  Act  and  it 
is  none  the  less  so  though  the  penalty  for  noncompliance  is  not  invalidity  as  to 
everybody  and  for  all  purposes." 

§  1383f .  Real  Estate  Transfers — Date  of  Recording  as  Date  of 
Preference. — The  rule  that  the  date  of  the  recording  is  to  be  referred 
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to  as  the  date  of  the  preference  has  been  held  to-  be  applicable  to  real  estate 
transfers  as  much  as  to  transfers  of  personal  property.!"** 

Carey  v.  Donohue,  31  A.  B.  R.  210,  309  Fed.  338  (C.  C.  A.  Ohio):  "It  remains 
to  consider  the  effect  of  the  four-months  provisions  of  §§  60a  and  60b.  We 
look  to  the  deed-recording  act  of  the  State  for  the  purpose  of  determining 
whether  under  that  act  recording  of  the  instrument  under  review  was  required. 
Concededly  this  was  so  as  to  bona  fide  purchasers;  and  the  principle  is  settled 
in  this  court  that  through  the  operation  of  §  60  upon  a  voidable  transfer  falling 
within  such  a  state  requirement,  the  trustee  may  avoid  the  transfer  if  regis- 
tered within  the  four-months  period.  *  *  *  The  situation  then  (in  the  Loe- 
ser  Case)  evidently  demanded  of  the  court  an  interpretation  of  the  word  're- 
quired,' broad  enough  to  embrace  all  transactions  that  could  displace  the  rights 
of  the  holder  of  an  unregistered  chattel  mortgage.  Anything  less  than  this 
would  have  rendered  the  word  'required'  meaningless. 

"There  can  be  no  difference,  then,  between  the  ruling  demanded  in  the 
Loeser  Case  and  the  principle  which  should  govern  the  instant  case.  *  *  ♦ 
How  then  can  it  be  that  the  difference  between  a  deed  and  a  chattel  mortgage, 
as  respects  form  and  classes  against  whom  registration  is  required,  amounts 
to  a  distinction  between  this  case  and  the  Loeser  Case?  Further,  the  form  of 
the  present  instrument  and  its  inherent  infirmities,  give  to  it  every  attribute 
that  can  be  ascribed  to  a  'transfer,'  as  the  term  is  used  in  either  §  60a  or  §  60b; 
and  this  was  true  as  to  that  sort  of  an  instrument,  even  as  those  sections  stood 
at  the  date  of  the  Loeser  decision.  The  sections  themselves  make  no  distinc- 
tion respecting  the  form  or  the  subject-matter  of  the  transfers  they  condemn; 
and  hence  the  reason  for  avoiding  such  a  deed  is  in  every  conceivable  sense  as 
clear  and  as  strong  as  can  exist  in  respect  of  a  chattel  mortgage." 

§  1384.  Preferences  as  Affected  by  Taking  Possession  within 
Pour  Months  under  Unfiled  Mortgages  or  Mortgages  Covering  After- 
Acquired  Property. — It  has  previously  been  observed  (ante,  §  1236)  that 
unrecorded  instruments  may  be  made  effective  as  against  the  trustee  in  bank- 
ruptcy by  the  taking  of  possession  thereunder  by  the  mortgagee  before  the 
mortgagor's  bankruptcy.  This  will  be  true  even  though  such  possession 
be  taken  within  the  four  months  prior  thereto,  if,  by  the  State  law,  such 
taking  of  possession  causes  the  lien  to  revert  to  the  date  of  the  original 
transaction,  although  it  is  doubtfully  true  in  case  the  lien  is  considered  by 
the  State  law  not  to  so  revert  but  to  arise  at  the  date  of  the  taking  of  pos- 
session. 

Although  "transfers,"  whether  by  way  of  pledge,  mortgage,  sale,  gift  or 
any  other  or  different  mode  of  parting  with  property,  will  be  preferences 
under  the  Bankruptcy  Act,  if  made  within  the  four  months  preceding  the 
mortgagor's  bankruptcy  (provided  the  other  elements  of  a  preference  co- 
exist), yet  the  Bankruptcy  Act  looks  to  the  State  law  to  determine  the  time 
when  such  "transfer"  is  held  to  be  consummated,  and  the  facts  that  consti- 
tute a  transaction  a  "sale,"  or  "mortgage"  or  "pledge,"  etc.  So  it  is  that  in 
States   where   the   taking   of   possession   under   an   unrecorded   instrument 

100.  [Even  before  Amendment  ot  R.  311,  189  Fed.  138  (D.  C.  Ohio), 
1910.]      Ragan    v.    Donovan,    36   A.    B.       quoted  at  §  1379. 
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causes  the  "sale"  or  "mortgage"  or  "pledge"  to  revert  to  the  original  date  of 
execution,  then  in  such  State  the  "transfer"  will  be  held  to  have  occurred  at 
the  date  of  the  original  transaction  and  not  at  the  date  of  taking  possession.^ 

Fisher  v.  Zollinger,  17  A.  B.  R.  610,  149  Fed.  54  (C.  C.  A.  Ohio,  affirming  In 
re  Nat'l  Valve  Co.,  15  A.  B.  R.  524):  "This  act  of  taking  possession  perfected 
the  lien  and  made  the  instrument  operative  and  effective  against  the  world 
unless  the  bankrupt  trustee  has  by  virtue  of  some  positive  provision  of  the 
bankrupt  law,  a  right  to  avoid  a  mortgage  which  was  good  as  between  the 
.parties  and  all  others  who  had  acquired  no  intervening  rights  before  the  mort- 
gagor took  possession.  If  he  has  a  right  to  avoid  this  mortgage  under  §  60a  of 
the  bankrupt  law,  as  a  preference  made  within  four  months  of  the  filing  of  the 
petition  in  bankruptcy  against  the  mortgagor,  it  will  be  because  the  preference 
of  the  mortgage  was  obtained  only  when  the  mortgagee  took  possession  and 
was  not  a  lien  as  of  the  date  of  the  mortgage.  But  it  cannot  for  a  moment  be 
pretended  that  Zollinger's  lien  under  the  mortgage  only  arose  when  he  took 
possession.  He  took  possession  by  virtue  of  his  mortgage  and  his  lien  relates 
to  its  date.  It  was  not  a  lien  created  when  he  took  'possession.  The  lien  upon 
the  chattels  conveyed  was  always  good  as  between  the  parties.  That  the  prop- 
erty was  subject  to  seizure  by  the  process  of  creditors,  or  might  pass  to  a 
subsequent  purchaser,  may  be  conceded.  The  only  effect  of  taking  possession 
was  to  cut  off  the  possibility  of  rights  accruing  to  third  persons.  The  status  of 
Zollinger  was  identical  with  that  of  a  mortgagee  under  an  unrecorded  chattel 
mortgage.  Until  recorded  the  mortgaged  property  is  subject  to  seizure  by  third 
persons.  The  lien  of  such  an  unrecorded  mortgage  relates  to  the  date  of  the 
instrument  and  is  not  a  preference  within  the  meaning  of  60a  of  the  Bankrupt 
Act,  if  that  date  is  more  than  four  months  antecedent  to  the  filing  of  a  petition 
in  bankruptcy  against  the  mortgagor.  Rogers  v.  Page,  15  Am.  B..  R.  502,  140 
Fed.  596;  Humphrey  v.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74.  The  effect  of  the 
amendment  of  February  5,  1903,  upon  such  unrecorded  instruments  we  need  not 
here  considered.  *  *  * 

"But  the  contention  of  counsel  for  appellant  is,  that  it  was  this  act  of  'taking 
possession  which  created  the  lien  and  as  this  took  place  on  the  eve  of  bank- 
ruptcy and  at  a  time  when  Zollinger  knew  the  National  Valve  Company  was 
insolvent  and  could  not  continue  its  business,'  it  was  therefore  a  preference 
obtained,  granted  within  four  months  preceding  the  bankruptcy  of  that  company. 
The  whole  case  must  turn  here,  for,  if  the  preference  claimed  by  Zollinger  is 
not  to  be  attributed  to  the  mortgage  as  of  its  date  rather  than  as  of  the  date 
of  this  act  of  taking  possession,  the  decree  of  the  court  below  must  be  reversed 
in  so  far  as  Zollinger  was  permitted  to  enforce  a  lien  against  such  after-acquired 
property.  But  we  cannot  assent  to  the  premise  of  the  argument.  The  lien  of 
Zollinger  against  the  after-acquired  property  did  not  arise  when  he  took  posses- 
sion. As  to  third  persons,  at  law,  it  was  inchoate.  The  possession  then  taken 
only  perfected  this  incipient  lien  as  against  third  persons  who  had  not  there- 
fore acquired  rights.  The  question  as  to  whether  the  lien  thus  perfected  relates 
to  the  date  of  the  instrument  of  mortgages,  or  to  the  date  when  possession  was 
taken,  is,  in  principle,  identical  with  the  lien  of  a  mortgage  of  chattels  providing 
that  the  mortgagor  shall  remain  in  possession  with  a  power  of  sale,  or  the  lien 
secured   by   an   unrecorded   transfer   of   property.      In   both    the   latter   instances 

1.    See  ante,  §  1237,  et  seq.  firmed    sub    nom.    Fisher   v.    Zollinger, 

In  re  National  Valve  Co.,  15  A.  B.  7  A.  B.  R.  618,  149  Fed.  154,  C.  C.  A. 
R.   524,  140  Fed.  679   (D.   C.   Ohio,  af-       Ohio). 
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the  mortgage  is  a  perfectly  valid  security  as  between  the  parties,  and  voidable 
only  by  certain  third  persons  who  may  acquire  rights,  in  one  case  before  the 
mortgagee  took  possession  and  in  the  other  before  the  mortgage  goes  to  record. 
Neither  is  there  anything  in  the  Ohio  decisions  that  will  justify  any  distinction 
in  principle  and  prevent  the  lien  from  relating  to  the  date  of  the  mortgage  which 
included  the  contract  for  the  lien.  It  is  true  that  in  Ohio,  as  in  some  other 
jurisdictions,  the  lien  upon  after-acquired  property  is  not  regarded  as  valid  at 
law  until  perfected  or  completed  by  possession.  Chapman  v.  Weiman,  4  Ohio 
vSt.  481;  Francisco  v.  Ryan,  54  Ohio  St.  307.  tn  Francisco  v.  Ryan,  the  Ohio 
court,  referring  to  Chapman  v.  Weiman,  said: 

"  'The  principle  upon  which  that  case  rests  is,  that  the  mortgage  constitutes 
a  valid  and  binding  contract  between  the  parties,  and  being  so  it  must  be  given 
efifect  according  to  the  intention  of  the  parties.'  *  *  *  Continuing,  the  court 
said  of  such  mortgage:  It  'is  a  complete  contract  already  obligatory  upon  the 
parties,  and  which  continues  to  be  so  until  it  is  fully  executed,  so  that  in  taking 
possession  of  the  acquired  property  in  pursuance  of  its  provisions,  the  mort- 
gagee exercises  a  right  belonging  to  him  under  the  mortgage.' 

"The  court  quotes  with  approval  from  Chase  v.  Denny,  130  Mass.,  where  it 
said: 

"  'If  the  after-acquired  property  is  taken  by  the  mortgagee  into  his  possession 
before  the  intervention  of  any  rights  of  third  persons,  he  holds  it  under  a  valid 
lien  by  the  operation  of  the  provisions  of  the  mortgage  in  regard  to  it'. 

"Whether  the  lien  of  an  unrecorded  mortgage,  or  a  mortgage  of  chattels  where 
the  mortgagor  is  left  in  possession  with  a  power  of  sale,  shall  relate  to  the  date 
of  the  instrument  or  to  the  date  when  the  lien  is  completed  or  perfected  as 
against  third  persons  who  have  acquired  no  intervening  rights  before  the  record- 
ing of  the  instrument  or  taking  possession  of  the  mortgaged  chattels,  is  ordina- 
rily of  no  importance.  All  persons  are  cut  off  by  the  recording  of  the  instru- 
ment or  the  taking  of  possession  who  have  not  theretofore  acquired  some  right. 
This  is  also  true  as  to  the  relation  of  the  lien  of  an  aftfer-acquired  property  clause 
upon  such  after-acquired  property.  It  is  only  when  some  insolvency  statute,  or 
some  bankruptcy  law,  avoiding  preferences  obtained  within  a  given  time  before 
a  general  assignment  or  the  filing  of  a  petition  in  bankruptcy  is  involved,  that 
the  date  of.  a  preference  under  such  an  instrument  becomes  important.  In 
neither  Chapman  v.  Weiman  nor  Francisco  v.  Ryan,  both  cited  abovCj  was  the 
date  of  the  lien  upon  the  after-acquired  property  of  any  importance.  Neither  was 
rny  such  question  involved  in  In  re  Shirley,  7  Am.  B.  R.  299,  113  Fed.  301,  or 
in  In  re  First  National  Bank  of  Canton,  14  Am.  B.  R.  180,  135  Fed.  66,  and  any 
reference  in  those  cases  to  the  effect  of  registration  as  that  of  a  new  mortgage 
was  figurative  and  not  intended  to  intimate  that  the  lien  was  only  of  the  date 
of  registration.  That  the  lien  of  an  unrecorded  mortgage  is  not  of  the  date  of 
recording  but  is  as  of  the  date  of  the  contract  for  the  lien,  is  well  settled.  Hum- 
phrey V.  Tatman,  198  U.  S.  91,  14  Am.  B.  R.  74;  Rogers  v.  Page  et  al.,  15  Am.  B. 
R.  502,  140  Fed.  Rep.  342.  In  case  of  a  mortgage  upon  property  to  be  acquired, 
as  well  as  in  the  other  instances  above  referred  to,  the  lien  is  the  lien  contracted 
for  by  the  instrument  of  mortgage,  and  there  is  just  as  much  room  for  holding 
that  the  lien  relates  to  the  date  of  the  contract  for  the  lien  in  the  one  instance 
as  in  the  other.  There  is  nothing  in  Francisco  v.  Ryan  which  is  antagonistic  to 
this  relation  of  the  lien.  Upon  the  contrary,  the  reasoning  of  the  Ohio  court  is 
plainly  in  line  with  that  of  the  Vermont  court  in  Peabody  v.  Linden,  61  Vermont 
318,  and  Thompson  v.  Fairbanks,  75  Vermont  361,  369,  where  it  became  neces- 
sary to  decide  the  date  of  the  lien,  because  in  one  case  an  insolvency  statute 
which  avoided  preferences  obtained  within  a  short  time  before  a  general  assign- 
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ment  was  involved,  and .  the  other  the  effect  of  §  60a  of  the  Bankrupt  Act  of 
1898  avoiding  preferences  obtained  within  four  months  of  banki-uptcy.'' 

Some  decisions,  however,  have  laid  it  down  as  a  rule  of  general  law,  that 
the  taking  of  possession  under  unrecorded  instruments  within  the  four 
months  period  will  not  in  any  event  constitute  a  preference,  if  the  original 
transaction  occurred  before  the  four  months ;  ^  but  those  decisions  were  not 
rendered  recently,  and  perhaps  the  Amendment  of  1910  to  Bankr.  Act, 
§  47  a  (2),  whereby  the  trustee  is  to  be  deemed  vested  with  all  the  rights, 
remedies  and  powers  of  a  creditor  armed  with  process,  as  well  as  the  Amend- 
ment to  Bankr.  Act,  §  60  (b),  above  discussed  would  aflfect  the  rule  laid 
down  by  them. 

§  1384^.  Judgments  "Within  Four  Months"  but  Based  upon  At- 
tachments   Effected    before    Four    Months — Not    Preferences. — A 

preference  may  be  accomplished,  as  we  have  seen,^  by  way  of  a  judgment 
or  other  lien  by  legal  proceedings,  but  a  judgment  will  not  be  a  preference, 
of  course,  unless  the  depletion  of  the  estate  thereby  occurred  within  the 
four  months  period ;  hence  a  judgment,  even  though  secured  within  the  four 
months,  will  not  constitute  a  preference  where  it  is  based  upon  an  attach- 
ment whose  lien  was  secured  before  the  four  months  period.* 

Colston  V.  Austin  Run  Mining  Co.,  28  A.  B.  R.  92,  194  Fed.  929  (C.  C.  A.  Del.) : 
"Priority  is  obtained  when  a  lien  attaches,  arid  not  when  it  is  enforced.  The  date 
oi  the  sale  is  immaterial  in  this  respect;  whenever  it  takes  place,  it  relates  back 
to  the  date  when  the  lien  attached.  The  attaching  creditor  in  the  case  before 
us,  therefore,  did  not  obtain  a  preference  by  the  decree  liquidating  his   debt." 

§  1385.  Eighth  Element  of  Preference— Transfer  Must  Give 
Creditor  Greater  Percentage  than  Other  of  Same  Class. — The  ef- 
fect of  the  transfer  or  other  appropriation  of  property  must  have 
been  to  give  the  creditor  receiving  it  a  greater  percentage  of  his 
claim  than  some  other  creditor  of  the  same  class  in  the  order  of 
priority.  Preference  implies  advantage  of  one  creditor  over  others 
of  the  same  class. ° 

2.  Christ  v.  Zehner,  16  A.  B.  R.  790,  Mayes  v.  Palmer,  31  A.  B.  R.  225,  208 
212  Penn.  St.  188,  61  Atl.  822,  quoting  Fed.  97  (C.  C.  A.  Mo.);  Newman  v. 
Sawyer  v.  Turpin,  91  U.  S.  118.  Dry  Goods  Co.-,  31  A.  B.  R.  399  (Kan- 

3.  See  §  1282.  sas  City  Court  of  Appeals),  quoted  §§ 

4.  Crafts-Riordan  Shoe  Co.,  26  A.  B.  1407  and  1277  note;  obiter  Rosenbluth 
R.  449,  185  Fed.  931  (D.  C.  Mass.).  v.  DeForest,  etc.,  Co.,  27  A.  B.  R.  359 
See   analogous   doctrine,   §   1455.  (Sup.   Ct.   Conn.). 

5.  See  ante,  §  128;  West  v.  Bk.  of  Instance,  trust  mortgage  given  to 
Lahoma,  16  A.  B.  R.  733,  16  Okla.  508;  secure  ratable  claims  of  all  creditors 
obiter,  In  re  Bloch,  15  A.  B.  R.  750  who  became  such  during  a  certain  pe- 
(C.  C.  A.  N.  Y.);  impliedly,  Parker  v.  riod,  the  trustee  taking  immediate  pos- 
Black,  16  A.  B.  R.  205,  143  Fed.  560  session  of  trust  property.  Rouse  v. 
(D  C  N.  Y.,  affirmed  in  18  A.  B.  R.  Ottenwess  &  Huxoll,  31  A.  B.  R.  115, 
15);   Spike  &  Iron  Co.  v.  Allen,  17  A.  208   Fed.   881   (C.   C.  A.   Mich.). 

B.  R.  288  (C.  C.  A.  Va.);  Tumlin  v.  Trivial  Transfers.— The  court  some- 
Bryan,  21  A.  B.  R.  319,  165  Fed.  166  times  will  disregard  an  alleged  pref- 
(C.  C.  A.  Ga.);  Harder  v.  Clark,  23  A.  erential  transfer  because  of  its  trivial- 
B.  R.  756   (City  Court  of  New  York):  ity.     See  ante,  §  12795^. 
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Hart  V.  Emmerson-Brantingham  Co.,  30  A.  B.  R.  318,  203  Fed.  60  (D.  C.  Mo.): 
"To  entitle  him  to  a  judgment,  it  is  encumbent  upon  the  plaintiff  to  both  plead 
and  prove  that  the  effect  of  the  transfer  complained  of  was  to  enable  the  defend- 
ant to  obtain  a  greater  percentage  of  his  debt  than  any  [some]  other  creditor  of 
the  bankrupt  of  the  same  class.  The  plaintiff  has  properly  pleaded  this  essential 
element  of  a  voidable  preference,  but  no  evidence  has  been  submitted  to  sustain 
the  allegation." 

It  is  obvious  that  if  each  creditor  receives  an  equal  percentage  out  of  the 
insolvent  fund,  there  can  be  no  preference — that  is  precisely  the  equality 
that  the  bankruptcy  act  itself  seeks  to  bring  about.  It  is  only  because  some 
one  is  getting  more  than  his  share  that  the  bankruptcy  act  steps  in  and  pro- 
hibits the  preference. 

Swarts  V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  677,  117  Fed.  1  (C.  C.  A.  Mo.):  "The 
dominant  purpose  of  the  prohibition  of  a  preference  was  not  to  benefit  or  injure, 
or  to  prevent  the  benefit  or  injury,  of  any  creditor  or  class  of  creditors,  but  to 
prevent  the  debtor  from  making  any  disposition  of  his  property  which  would 
prevent  its  equal  distribution — to  prevent  him  from  doing  anything  which  would 
result  in  the  payment  out  of  his  property  of  a  larger  percentage,  upon  any 
claim  than  others  of  the  same  class  would  receive.  *  *  *  The  test  of  a  pref- 
erence, under  the  act,  is  the  payment,  out  of  the  bankrupt's  property,  of  a  larger 
percentage  of  the  creditor's  claim  than  other  creditors  of  the  same  class  receive, 
and  not  the  benefit  or  injury  to  the  creditor  preferred.  Marshall  v.  Lamb,  5  Q. 
B.  115,  136,  137." 

Livingston  v.  Heineman,  10  A.  B.  R.  41,  120  Fed.  786  (C.  C.  A.  Ohio,  revers- 
ing, on  other  grounds.  In  re  New,  8  A.  B.  R.  566) :  "The  equal  distribution  of 
the  bankrupt's  estate  among  his  creditors,  contemplated  by  the  Bankruptcy  Law, 
will  not  admit  of  one  creditor  receiving  a  greater  percentage  of  his  debt  than 
any  other  creditor  of  the   same  class." 

Obiter,  Peterson  v.  Nash,  7  A.  B.  R.  181,  112  Fed.  311  (C.  C.  A.  Minn.): 
"This  provision  (§  60  [a]),  it  seems,  does  not  make  the  transfer  of  property 
(which  includes  the  payment  of  money),  by  an  insolvent  debtor,  in  and  of 
itself  a  preference.  It  must  be  so  done  that  the  effect  of  the  transfer  will  be 
to  enable  one  creditor  to  obtain  a  greater  percentage  of  his  debt  than  any  other 
creditor    of    the    same    class." 

In  re  Denning,  8  A.  B.  R.  135,  114  Fed.  219  (D.  C  Mass.) :  "Only  that  is  a  pref- 
erence which  enables  a  creditor  to  obtain  a  greater  percentage  of  his  debt 
than  other  creditors  of  the  same  class." 

Brittain  Dry  Goods  Co.  v.  Bertenshaw,  11  A.  B.  R.  629,  68  Kan.  734:  "The 
theory  of  the  national  bankrupt  law  is  to  secure  a  distribution  of  the  debtor's 
property  among  the  creditors  ratably  and  in  proportion  to  their  respective 
claims.  If  the  insolvent  debtor  himself  should  make  such  distribution  of  his 
assets,  the  creditors  receiving  their  equitable  shares  ought  not  to  be  required  to 
i-estore  to  the  trustee  in  bankruptcy  what  they  have  received,  in  order  that  it 
may  be  repaid  to  them  again,  less  the  cost  of  administering  the  trust.  The  end 
and  aim  of  the  bankrupt  law  is  to  secure  payment  to  creditors  of  an  equal  per- 
centage of  their  claims.  If  the  insolvent  person  does  this,  we  can  see  no  rea- 
son why  his  creditors  should  contribute  to  pay  the  expenses  of  bankruptcy  pro- 
peedings  to  accomplish  the  same  result." 

In  re  Read,  7  A.  B.  R.  Ill  (Ref  N.  Y.) :  "Under  §  60,  subdiv.  a,  the  effect  of 
a  preferential  transfer  must  be  to  enable  any  one  of  the  bankrupts'  creditors 
to  obtain  a  greater  percentage  of  his  debt  than  any  other  of  such  creditors  of 


1256  REMINGTON   ON   BANKRUPTCY.  §    1387 

the  same   class.     A  payment  on  account  which   fails   to  have   this   effect  is   not 
a  preference,   though   all  the   other   elements   are   present." 

Painter  v.  Napoleon  Township,  19  A.  B.  R.  412,  156  Fed.  289  (D.  C.  Ohio): 
"The  bill  does  not  aver  that  the  enforcement  of  the  transfer  alleged  will  be  to 
enable  the  board  of  trustees  to  obtain  a^  larger  percentage  of  its  debt  than  any- 
other  creditor  of  the  same  class.  Such  an  averment  is  essential  to  the  state- 
ment of  a  cause  of  action.  Section  60a  of  the  Bankrupt  Act  as  amended. 
'The  test  of  a  preference,  under  the  Act,  is  the  payment,  out  of  the  bankrupt's 
property,  of  a  larger  percejitage  of  the  creditor's  claim  than  other  creditors 
of  the  same  class  receive.'  Swarts  v.  Fourth  Nat.  Bank  of  St.  Louis,  8  Am. 
B.  R.  673,  117  Fed.  1,  4,  54  C.  C.  A.  387.  To  recover,  the  bill  must  allege  and 
the  proof  must  sustain  four  statutory  elements  constituting  a  preference:  'First, 
the  insolvency  of  the  debtor  at  the  time  the  judgment  was  entered  or  the 
transfer  made  in  favor  of  the  creditor;'  second,  that  this  was  done  within  four 
months  of  bankruptcy;  third,  that  the  effect  of  which  was  that  the  defendant 
obtained  a  greater  percentage  of  his  debt  than  any  other  creditor  of  the  bank- 
rupt of  the  same  class;  and,  fourth,  that  the  defendant  or  his  agent  had  reasona- 
ble grounds  to  believe  that  it  was  intended  by  such  transfer  of  property  (or  judg- 
ment) to  give  a  preference  to  the  defendant  within  the  meaning  of  the  acts  of 
Congress  relating  to  bankruptcy.  If  the  trustee  fails  to  allege  any  one  of  these 
claims,  his  bill,  declaration  or  petition  is  bad  on  demurrer.  If  he  fails  to 
prove  all  pf  these  elements,  judgments  should  be  entered  for  the  defendant.' 
*  *  *  The  bill  having  failed  to  allege  the  third  of  the  foregoing  statutory  re- 
quirements,  the    demurrer   is    for   this    reason    sustained." 

Thus,  deposits  in  bank,  or  transfers  made  to  a  trustee,  with  which  to  pay 
all  creditors  of  the  same  class  an  equal  percentage,  do  not  constitute  void- 
able preferences,^  although  such  transfers  might  be  voidable  as  constituting 
assignments  for  the  benefit  of  creditors  within  four  months  preceding  bank- 
ruptcy. 

Similarly,  where  the  creditor  receiving  the  transfer  assumes  all  the 
debtor's  other  debts  and  is  a  responsible  party,  a  preference  will  not  exist.'^ 

§  1386.  If  No  Net  Decrease  of  Indebtedness  during  Pour  Months, 
No  Preference. — If  there  be  mutual  dealings  within  the  four  months,  but 
their  result  does  not  decrease  the  net  indebtedness  to  the  creditor,  the 
creditor  has  not  received  a  greater  percentage  of  his  claim  than  some  other 
creditor  of  the  same  class  and  there  is  no  preference.^ 

§  1387.  Who  Are  in  "Same  Class."— The  words  "the  same  class" 
refer  to  the  classes  created  by  the  bankruptcy  act  itself  in  prescribing  the 
order  of  priority  in  the  distribution  of  the  general  estate  among  creditors, 
as,  for  instance,  taxes  are  in  the  first  class,  wages  of  workmen,  clerks  and 
servants  are  in  the  second  class,  other  priorities  given  out  of  insolvent  es- 
tates by  state  or  federal  laws  are  in  the  third  class,  and  all  other  creditors 
constitute  the  fourth  and  last  class.     It  seems  clear  that  the  classes  meant 

6.  Lowell  V.  International  Trust  Co.,  Brown  Co.,  21  A.  B.  R.  270,  165  Fed. 
19  A.  B.  R.  853,  158  Fed.  781  (C.  C.  A.  283   (C.  C.  A.  Mo.),  quoted  at  §  128. 
Mass.).  8.  See  ante,  "First  Element  of  Pref- 

7.  Missouri   Elec.     Co.    v.    Hamilton  erence,"    §    1296.      See   post,    §    1419. 
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are  precisely  the  classes  created  by  the  Bankruptcy  Act  itself.  Tha  Act,  in 
§  64,  prescribes  what  debts  have  priority  and  the  order  of  their  priority. 

Thus,  no  preference  can  be  predicated  upon  the  fact  that  an  insolvent 
debtor  has  paid  his  taxes,  state,  national  or  municipal,  for  such  taxes  con- 
stitute a  class  by  themselves  entitled  to  the  first  place  in  the  order  of  priority 
in  bankruptcy  administration,  and  no  one  can  blame  an  insolvent  debtor 
for  doing  that  which  the  law  otherwise  would  do  for  him. 

Next,  no  preference  can  arise  from  an  insolvent  debtor  paying  all  of  his 
workmen,  clerks  and  servants  in  full  for  their  work  within  three  months, 
even  though  thereby  but  a  small  per  cent,  is  left  for  other  creditors,  for 
workmen,  clerks  and  servants  constitute  a  class  by  themselves  entitled  in 
any  event  to  priority  of  payment  out  of  the  bankrupt  estate;  so  general 
creditors  cannot  complain  because  the  debtor  paid  them  in  full — it  was  not 
at  the  expense  of  the  general  creditors. 

Nor  do  secured  creditors  constitute  such  a  class,  because  they  are  not 
priority  creditors  in  the  true  sense  of  the  word — they  are  not  entitled  to 
priority  of  payment  out  of  the  trust  funds  at  all;  they  own  (of  course  by 
way  of  security)  a  definite  and  described  part  of  the  property  in  the  hands 
of  the  trustee  that  by  rea'son  of  the  ownership  does  not  belong  to  the  trust 
fund  at  all ;  ^  moreover  their  rights  are  not  created  by  any  "laws  of  the  States 
or  of  the  United  States''  granting  priority, of  payments,  so  they  cannot  come 
within  the  fifth  and  last  class  of  priority  claimants  of  §  64;  but  their  rights 
are  created  by  the  voluntary  acts  of  the  parties  themselves;  that  is  to  say, 
a  secured  creditor  is  one  who  owns,  who  has  the  title  to,  certain  definite 
property  which  once  belonged  to  the  estate  and  which  by  this  ownership  has 
become  separated  from  the  fund  out  of  which,  and  out  of  which  only,  can 
priority  payments  be  made.  Therefore,  payment  to  a  secured  creditor  (un- 
less perchance  thereby  a  corresponding  release  of  property  of  the  debtor 
is  obtained  and  the  property  restored  to  the  general  fund,  as  to  which,  see 
ante,  §  1325)  will  constitute  a  preference  if  it  operates  to  give  him  a  greater 
percentage  of  his  claim  than  some  unsecured  general  creditor,  for  he  is 
not  in  a  separate  class  by  himself  but — so  far  as  preferences  are  con- 
cerned— is  in  the  same  class  with  unsecured  general  creditors;  that  is  to 
say,  neither  he  nor  they  are  entitled  to  priority  of  payment  out  of  the  trust 
fund.  Otherwise,  as  we  have  seen  (ante,  §  1325),  where  there  are  several 
secured  creditors,  holding  liens  upon  the  same  property,  and  that  property 
is  insufficient  to  pay  them  all,  the  bankrupt  could  pay  out  his  estate  with  im- 
punity by  paying  an  equal  percentage  to  each  of  these  secured  creditors  and, 
unless  the  liens  were  thereby  so  reduced  by  the  payments  as  to  leave  a  sur- 
plus, there  would  be  nothing  for  general  creditors.  It  could  not  be  claimed, 
except  as  against  the  last  of  the  secured  creditors  in  the  order  of  priority  of 
liens,  that  the  deficit  in  the  value  of  the  security  rendered  the  claim  pro 

9,  In  re  Vulcan  Foundry  &  Machine  Co.,  24  A.  B.  R.  825,  180  Fed.  671  (C. 
C.  A.   Pa.),   quoted  at  §   1993. 
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tanto  unsecured,  for  that  reasoning  would  invalidate  only  the  payment  upon 
the  last  claim.  If,  then,  a  payment  to  a  secured  creditor  results  in  releasing 
a  corresponding  amount  of  property  to  the  general  creditors,  then  the  pay- 
ment would  not  amount  to  a  preference,  for  it  would  come  under  the  rule 
"fair  exchange  is  no  robbery."  But  a  payment  that  would  not  so  operate 
would  be  a  preference,  for  general  creditors  would  pro  tanto  lose  part  of 
their  so-called  trust  fund. 

The  true  rule  is  that  the  classes  meant  are  the  different  classes  of  prior- 
ity creditors  in  their  order  and,  lastly,  all  other  creditors. i" 

Swarts  V.  Fourth  Nat' 1  Bk.  St.  L.,  8  A.  B.  R.  673,  680,  117  Fed.  1  (C.  C.  A. 
Mo.,  reversing  In  re  Siegel  Hillman  Dry  Goods  Co.,  7  A.  B.  R.  351) :  "While 
it  is  true  that  the  Bankrupt  Act  does  not  define  the  word  'class,'  nor  in  terms 
state  what  creditors  are  in  the  same  class,  it  creates  some  classes,  and  specifies 
others,  and  it  seems  to  us  that  the  meaning  of  the  word  'class'  in  the  act  should 
if  possible,  be  derived  from  the  statute  itself.  Section  64,  after  directing  the 
payment  of  certain  expenses  of  administration,  creates  three  classes  of  cred- 
itors— -parties  to  whom  taxes  are  owing,  employees  holding  claims  for  certain 
wages,  and  those  who,  by  the  laws  of  the  States  or  of  the  United  States,  are 
entitled  to  priority.     Sections   56b,  57e,   and  57h  provide   for  the   treatment  and 


10.  Contra,  In  re  Proctor,  6  A.  B. 
R.  660  (Ref.  Iowa).  Obiter,  Mills  v. 
Fisher  &  Co.,  20  A.  B.  R.  337,  159  Fed. 
897  (C.  C.  A.  Tenn.);  inferentially.  In 
re  Andrews,  19  A.  B.  R.  441  (Ref.). 
Also,  contra.  In  re  Kohn,  2  N.  B.  N. 
&  R.  367  (note  to  7  A.  B.  R.  Ill,  Ref. 
Wis.). 

But  payments  made  within  the  four 
months  period  to  a  workman  can  not 
be  applied  upon  wages  earned  before 
the  statutory  period,  so  as  to  leave  a 
priority  claim  for  the  full  amount  for 
wages  earned  within  the  statutory 
period;  the  claimant  must  surrender 
his  preference  on  his  common  claim. 
In  re  King  Co.,  7  A.  B.  R.  619,  113 
Fed.  110  (D.  C.  Mass.).  But,  of 
course,  these  payments  must  be  shown, 
since  the  Amendment  of  1903,  also  to 
have  been  received  with  reasonable 
cause  for  belief,  etc. 

See  also,  the  classifications  made  in 
the   following  cases: 

Indorsers  held  to  be  in  different 
"class"  from  holders  of  unindorsed 
notes:  In  re  Happke  and  Doyle  v. 
Milw,  Nat.  Bk.,  8  A.  B.  R.  535,  116 
Fed.  295  (C.  C.  A.  Wis.),  where  the 
Circuit  Court  of  Appeals  held  that  the 
holder  of  an  indorsed  note  receiving 
payment  in  full  of  it  from  the  indorser 
but  with  knowledge  or  at  least  rea- 
sonable grounds  for  believing  the 
money  came  from  the  bankrupts — the 
makers — themselves  is  held  to  be  in 
a  different  class  from  the  holder  of  an 
unindorsed  note. 


Landlords   held   to   belong   to   sepa- 

In  re  Barrett,  6  A.  B.  R.  199  (Ref. 
N.  Y.),  wherein  a  landlord  was  held  to 
belong  to  a  class  by  himself.  This  de- 
cision was  right  in  its  results  but  not 
for  the  reasons  stated  in  the  opinion. 
The  proper  reason  was  that  the  pay- 
ment of  current  rent  is  not  the  pay- 
ment of  a  pre-existing  debt  but  is  based 
upon  a  contemporaneously  arising 
consideration. 

In  re  Belknap,  12  A.  B.  R.  336  (D.  C. 
Penn.).  Also,  see  obiter  in  Livingston 
V.  Heineman,  10  A.  B.  R.  39,  120  Fed. 
786  (C.  C.  A.  Ohio),  where  the  Circuit 
Court  of  Appeals  divides  the  creditors 
into  two  classes,  to  be  sure,  making 
priority  creditors  one  class  but  con- 
fining the  second  class  to  unsecured  or 
general   creditors. 

Joint  and  separate  creditors  of  part- 
nership and  individual  partners  held 
not  to  belong  to  same  class:  Obiter, 
In  re  Denning,  8  A.  B.  R.  136,  114  Fed. 
801  (D.  C.  Mass.). 

Wife  held  to  belong  to  separate  class 
as  regards  repayment  to  her  of  dowry 
by  bankrupt  husband  in  Louisiana, 
within  the  four  months  preceding 
bankruptcy  of  the  husband.  Gomila 
V.  Wilcombe,  18  A.  B.  R.  143,  151  Fed. 
470  (C.  C.  A.  La.). 

Creditor  Receiving  Security  Given 
for  Present  Loan  Held  Not  to  Be  in 
Same  Class  with  Existing  Creditor. — 
In  re  Sayed,  26  A.  B.  R.  444,  185  Fed. 
962    (D.   C.    Mich.). 
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disposition  of  claims  secured  by  property,  and  of  claims  which  have  priority. 
The  creditors  who  hold  these  various  claims,  and  the  general  creditors  of  the  es- 
tate, constitute  the  classes  of  creditors  of  which  the  Bankrupt  Act  treats.  Now, 
if  any  one  of  these  various  classes  is  taken  by  itself  and  examined,  it  will  be 
seen  that  each  of  the  creditors  in  the  same  class  always  receives  the  same  per- 
centage upon  his  claim,  out  of  the  estate  of  the  bankrupt,  that  every  other 
creditor  of  his  class  receives.  Where  the  estate  is  insufficient  to  pay  the 
claims  of  different  classes  in  full,  the  classes  receive,  out  of  the  bankrupt  estate, 
different  percentages  of  their  claims,  but  creditors  of  the  same  class  receive 
the  same  percentage.  The  test  of  classification  is  the  percentage  paid  upon 
the  claims   out  of  the  estate  of  the   bankrupt." 

Livingston  -v.  Heineman,  10  A.  B.  R.  42,  120  Fed.  786  (C.  C.  A.  Ohio,  revers- 
ing, on  other  grounds.  In  re  New,  8  A.  B.  R.  566):  "  *  *  *  and  there  are  two 
general  classes — first,  those  who  have  priority  and  are  to  be  paid  in  full;  and, 
second,  general  or  unsecured  creditors,  among  whom  the  balance  remaining 
after  paying  the  creditors  of  the  first  class,  is  to  be  distributed  equally,  in  pro- 
portion  to   the   amount   of   their  respective   claims." 

Inferentially,  In  re  Read,  7  A.  B.  R.  Ill  (Ref.  N.  Y.) :  "Workmen,  clerks, 
and  servants  constitute  a  distinct  class  of  creditors,  and  certain  conditions -and 
privileges  are  attached  to  their  claims.  If,  therefore,  there  are  sufficient  assets 
to  pay  all  workmen,  clerks  or  servants  of  the  same  class  in  full,  payments  on 
account  prior  to  the  bankruptcy  are  immaterial,  as  each  creditor  of  that  class 
is  fully  paid,  and  therefore  there  can  be  no  preference  of  one  over  another. 
It  would  be  circuitous  remedy,  if  creditors  so  situated  should  be  compelled 
to  refund  a  preference  and  then  immediately  have  it  returned  to  them." 
In  re  Belknap,  12  A.  B.  R.  326  (D.  C.  Penna.) :  In  this  case  the  court  held 
.  that  a  landlord  entitled  to  priority  out  of  insolvent  funds  by  State  law  is  not 
in  the  "same  class"  with  unsecured  creditors,  the  court  saying:  "There  is  no 
other  creditor  of  the  same  class,  for  there  is  but  a  single  landlord;  and,  as  the 
claim  for  rent  had  priority  over  the  claims  of  the  general  creditors,  the  distress 
did  not  enable  the  landlord  to  obtain  a  greater  percentage  of  his'  debt.  The 
rent  was  entitled  to  be  paid  first  out  of  the  proceeds  of  the  very  property  upon 
which  the  distress  was  levied,  whenever  it  should  be  sold  by  the  trustee,  and 
therefore  the  distress  gave  no  new  light,  but  merely  hastened  the  time  of  pay- 
ment. When  he  distrains,  a  landlord  is  simply  enforcing  the  priority  which  is 
given  to  him  by  law,  and  in  no  way  gains  any  improper  advantage  over  other 
creditors   by   thus   converting   the   property   into   money   more   speedly." 

In  re  Feuerlicht,  8  A.  B.  R.  550  (Ref.  N.  Y.  ):  "It  seems  to  me  that  the 
motion  of  the  trustee  in  this  matter  cannot  be  allowed  for  the  reason  that 
this  is  a  preferred  (priority)  claim,  and  even  if  a  payment  to  a  servant  of  a 
part  of  his  wages  could  be  called  a  preference,  in  this  matter  the  result  would 
simply  be  that  the  claimant  would  be  obliged  to  pay  back  to  the  trustee  in 
bankruptcy,  the  amount  that  he  has  received  on  account  and  then  demand  from 
the  trustee  as  a  preference  for  wages,  the  whole  of  the  amount  of  his  wages." 
In  re  Flick,  5  A.  B.  R.  465,  105  Fed.  503  (Ref.  Ohio):  "A  preference  to  a 
person  entitled  to  a  priority  would  only  be  considered  a  preference  as  to  other 
creditors  entitled  to  the  same  priority  and  not  as  to  general  creditors." 

§  1387(J.  Firm  and  Individual  Creditors  Belong  to  Different 
Classes. — Firm  and  individual  creditors  belong  to  different  classes;  for 
they  each  have  certain  rights  reciprocally  in  the  other's  estate;  so  that, 
in  due  order  of  priority,  firm  creditors  are  also  creditors  of  each  individual 
and  vice  versa.     Thus  it  is  that  an  individual  transfer  to  pay  a  firm  debt 
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may  constitute  individual  preference,  if  other  firm  creditors    (the  "same 
class")  do  not  get  a  like  transfer. ^^ 

§  1388.  Preferences  among  Priority  Creditors. — Of  course  even  in 
the  case  of  payments  to  those  entitled  to  priority  as  for  instance,  a  work- 
man, a  preference  would  exist  if  the  insolvent  had  paid  one  workman  a 
greater  percentage  of  his  claim  than  the  others  would  receive  out  of  the 
estate.  12 

§  1389.  Actual  Receipt  of  Like  Percentage  by  Other  Creditors 
Not  Essential  to  Exoneration  from  Charge  of  Preference,  if  Enough 
Left. — It  is  not  necessary  that  other  creditors  of  the  same  class  actually 
shall  have  received  the  same  proportion  in  order  to  exonerate  from  the 
charge  of  preference,  if  enough  is  left  to  give  them  the  same  proportion. ^^ 

Brittain  Dry  Goods  Co.  v.  Bertenshaw,  11  A.  B.  R.  631,  68  Kas.  734:  "There 
was  a  finding  that  the  payment  to  defendant  below  prevented  the  remaining 
creditors  from  securing  payment  of  their  claims  from  Ridgeway  &  Co.,  but,  in 
the  light  of  other  answers  of  the  jury,  this  means  that  the  payment  had  the 
effect  to  prevent  a  payment  in  full  to  other  creditors.  In  the  case  of  Pepperdine 
V.  Bank  *  *  *  the  principle  was  recognized  that  if  the  debtor  making  the  pay- 
ment had  paid,  or  made  provision  to  pay,  other  creditors  a  proportionate 
amount,  the  transaction  was  not  a  preference.  It  is  essential  to  a  recovery  in 
cases  of  this  kind  that  the  effect  of  the  payment  was  to  enable  one  creditor 
to  obtain  a  greater  percentage  of  his  debt  than  other  creditors  of  the  same  class.'' 

§  1390.  Modes  of  Proving  This  Element.— It  has  been  held  that  proof 
of  its  being  a  preference  over  others  may  be  established  by  showing  that 
some  other  creditors  of  the  same  class  had  received  nothing  on  account  dur- 
ing the  same  period.^* 

In  re  Mayo  Contracting  Co.,  19  A.  B.  R.  551,  157  Fed.  469  (D.  C.  Mass.): 
"If  there  is  any  other  creditor  of  the  same  class  who,  by  the  enforcement  of.  the 
tiansfer  in  question,  will  obtain  a  less  percentage  of  his  debt  than  the  petitioner. 
1  think  that  the  transfer  was  a  preference  under  §  60  (a)  of  the  Bankruptcy  Act, 
and  that  it  was  none  the  less  a  preference,  even  though  it  be  true  that  some 
creditors  can  be  found  who  have  received  larger  percentages  through  other 
payments   made  to   them  within  the  four  months." 

Compare,  obiter,  Hart  v.  Emmerson-Brantingham,  3D  A.  B.  R.  218,  203  Fed. 
60  (D.  C.  Mo.):  "The  evidence  fails  to  show  what  assets  came  into  the  hands 
of  the  trustee,  and  what  creditors  are  entitled  to  participate  in  the  distribution, 
and  hence  it  is  impossible  to  determine  whether  the  return  of  the  defendant's 
goods  has  resulted  in  giving  it  a  greater  percentage  of  its  debt  than  has,  or 
will  be,  paid  to  other  creditors." 

Or  by  showing  that  the  creditor  receiving  the  transfer  received  full  pay 

11.  Upon  this  subject,  see  the  full  Government  Contra.cts,  Sureties  Pay- 
discussions     of     §§     171,     1291,     1303^,       ing  on.— See  post,  §  2191. 

1312;^,  1313^,  2268^.     Also,  compare,  13.  Inferentially,  Brittain  Dry  Goods 

obiter,   In  re  Denning,  8  A.  B.  R.   136,  Co.  v.  Bertenshaw,  11  A.  B.  R.  631,  68 

114   Fed.   801    (D.   C.   Mass.).  Kans.   734;   Pepperdine  v.   Bank,  10  A. 

12.  Inferentially,    In    re    Read,    7    A.  B.  R.  570,  84  Mo.  App.  234,  242. 

B.    R.    Ill    (Ref.    N.    Y.);    inferentially,  14.  In  re  Colton  Export  and  Import 

obiter,  In  re  Flick,  5  A.  B.  R.  465,  105       Co.,  10  A.  B.  R.  14,  121  Fed.  663  (C.  C. 
Fed.  503   (Ref.  Ohio).  A.  N.  Y.). 
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or  full  security,  while  not  sufficient  was  left  to  pay  or  secure  all  remaining 
creditors  in  fiill.is 

Coder  V.  McPherson,  18  A.  B.  R.  523,  153  Fed.  951  (C.  C.  A.  Iowa) :  "As  Arm- 
strong was  insolvent  when  he  gave  the  mortgages,  their  necessary  effect  was 
to  enable  one  of  his  creditors  to  obtain  a  greater  percentage  of  its  debt  than 
others  of  the  same  class,  and  they  therefore  created  a  preference  under  §  60a." 

Or  that  the  transfer  was  of  all  his  property  not  exempt  from  execution, 
leaving  other  creditors  unpaid. 

Gering  v.  Leyda,  26  A.  B.  R.  137,  186  Fed.  110  (C.  C.  A.  Neb.):  "The  evidence 
submitted  in  the  trial  court  warranted  the  jury  in  concluding  that  the  transfer 
of  the  stock  of  goods  and  open  accounts  to  plaintiffs  in  error  would  enable 
them  to  obtain  a  greater  percentage  of  their  debts  than  other  creditors  of  bank- 
rupt of  the  same  class.  The  evidence  showed  that  at  the  time  of  the  sale  of 
the  stock  and  accounts  to  plaintiffs  in  error,  the  bankrupt  was  indebted  to 
various  other  creditors  whose  claims  were  unsecured  and  the  evidence  tended 
to  show  that  besides  the  stock  of  merchandise  and  accounts,  the  bankrupt 
owned  no  other  property  that  was  not  exempt  from  execution." 

Obiter,  Brittain  Dry  Goods  Co.  v.  Bertenshaw,  11  A.  B.  R.  631,  68  Kas.  734: 
"If  plaintiffs  in  error  had  received  all  of  their  claim,  the  payment  manifestly 
would  have  been  a  preference,  for  it  was  clearly  shown  that  the  debtor's  assets 
were  insufficient  to  satisfy  all  they  owed." 

Of  course,  unless  the  debtor  were  insolvent  the  transfer  could  not 
operate  to  give  the  creditor  a  greater  percentage. 

McDonald  v.  Clearwater  R.  Co.,  31  A.  B.  R.  183,  164  Fed.  1007  (C.  C.  Idaho): 
"Not  only  is  there  no  proof  of  the  aggregate  of  the  lumber  company's  property 
at  a  fair  valuation  upon  the  date  of  the  assignment,  but  the  record  is  also  silent 
as  to  the  value  of  the  bankrupt's  assets  at  any  time  after  the  bankruptcy  pro- 
ceedings were  instituted.  That  being  the  case,  upon  what  basis  can  the  court 
make  a  finding  that  the  effect  of  the  assignment  was  to  enable  the  bank  to  ob- 
tain a  greater  percentage   of  its  debt  than  other  creditors  of  the  same  class?" 

§  1391.  Transfer  Not  Necessarily  to  Creditor  nor  Agent  if  Benefit 
Accrues  to  Creditor. — The  transfer  need  not  be  to  the  creditor  nor  to 
his  agent,  so  long  as  the  effect  of  it  is  to  enable  the  creditor  to  receive  out 
of  the  debtor's  estate  a  larger  percentage  of  his  claim  than  others  of  the 
same  class.  ^^ 

§  1392.  But  Either  Actual  Receipt  or  Actual  Benefit  Requisite. 

— The  property  must  have  been  actually  received  by  the  creditor  or  the 
creditor  have  actually  gotten  the  benefit  of  it  in  some  way.^'' 

15.  Crooks   V.    People's    Nat'l    Bk.,    3  preferences    must    be    surrendered    be- 

A.  B.  R.  338,  46  App.  Div.  (N.  Y.)   335  fore   either   claim   can   be   allowed,   for 

(N.  Y.  Sup.  Ct.  App.).  the    two    series    of   notes   were    in    the 

Still     another     instance,     Swarts     v.  same  "class." 

Fourth   Nat'l  Bk.,  8  A.   B.   R.  673,  117  16.  See    ante,    §§    1300,    1301,    1301i^, 

Fed.    1    (C.    C.    A'.    Mo.):     Two    debts  et  seq. 

upon  promissory   notes;   one   series   of  17.  Instance  where  not  received  nor 

notes  had  two  accommodation  indors-  benefit  had:  ,  Agent  himself  a  creditor 

ers:     the   other  had   four   accommoda-  receiving  a  preference,   the   surplus   to 

tidn   endorsers:     preferences   were   re-  be  turned   over  to  principal,  who  was 

ceived  on  one  series  of  notes;  held  the  also   a   creditor — no   surplus   shown   to 
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Creditors  actually  receiving  the  fruits  of  a  preference  also  are  bound,  al- 
though not  authorizing  the  proceeding.^* 

§  1393.  Resume. — In  explicating  the  subject  of  preferences,  the  eight 
elements  have  now  been  considered  which  ■  constitute  a  preference  under 
the  present  Bankruptcy  Act.    To  recount :    Preference  implies : 

First,  an  appropriation  of  property  and  depletion  of  the  trust  fund :  some 
portion  of  the  debtor's  property  must  have  been  appropriated  by  the  trans- 
action to  the  payment  of  a  claim ; 

Implies,  second,  an  application  of  the  property  to  the  benefit  of  a  creditor: 
The  claim  upon  which  the  preferential  transfer  is  made  must  have  been  the 
claim  of  a  creditor ; 

Implies,  third,  a  preceding  creditor :  The  creditor's  claim  must  have  been 
a  debt — a  pre-existing  debt ; 

Implies,  fourth,  voluntary  action  of  the  debtor:  The  debtor  must  have 
made  a  "transfer"  or  have  "procured"  or  "suffered"  the  creditor  to  obtain 
a  judgment,' whose  enforcement  would  have  operated  to  appropriate  prop- 
erty of  the  debtor; 

Implies,  fifth,  an  application  of  the  property  upon  a  debt. 

Implies,  sixth,  insolvency  of  the  debtor :  The  debtor  must  have  been  in- 
solvent at  the  time  of  the  transfer  or  other  appropriation  of  property ; 

Implies,  seventh,  a  transaction  or  recording  within  the  four  months  pre- 
ceding bankruptcy :  The  transfer  or  other  appropriation  of  property,  or  at 
any  rate  the  recording  of  it  where  recording  is  required  by  law,  must  have 
been  made  within  four  months  before  the  filing  of  the  bankruptcy  petition; 

Implies,  eighth,  an  advantage  to  be  acquired  by  one  creditor  over  others 
of  the  same  class:  The  effect  of  the  transfer  or  other  appropriation  of 
property  in  the  event  it  were  undisturbed  must  have  been  to  give  the  cred- 
itor receiving  it  a  greater  percentage  of  his  claim  than  some  other  creditor 
of  the  same  class. 

With  any  of  these  elements  lacking  there  is  no  preference;  with  them  all 
existing  a  preference  exists. i® 

Thus,  mere  knowledge  of  a  debtor's  insolvency  cannot  transform  into 
a  preference  an  act  which  otherwise  is  no  preference. 

In  re  King  Co.,  7  A.  B.  R.  619,  113  Fed.  110  (D.  C.  Mass.):  "Bankrupt  Act, 
§  60b,  does  not  provide  that  the  trustee  may  recover  all  payments  received 
with  knowledge  of  insolvency,  but  only  preferences  so  received.  This  seems 
to  be  the  inevitable  result  of  Dickson  v.  Wyman,  combined  with  Pirie  v.  Trust 
Co.  I  must  hold,  therefore,  that  knowledge  of  insolvency  did  not  make  a  pref- 
erence of  acts  which  otherwise  did  not  amount  to  a  preference." 

exist,  In  re  Hickey,  7  A.  B.  R.  282  (D.  ruptcy.   Also    Necessary   Element. — Of 

C.    Iowa):      A    transfer    of  book    ac-  course    eventual    adjudication    of    the 

counts.  debtor  as   a  bankrupt  is   also  implied, 

18.  Stern,  Falk  &  Co.  iS.  Trust  Co.,  for  the  special  rights  conferred  by  the 
7  A.  B.  R.  305,  112  Fed.  501  (C.  C.  A.  bankruptcy  law  in  regard  to  prefer- 
Ky.).  ences  are  dependent  on  the  debtor  be- 

19.  Eventual   Adjudication   of   Bank-  ing  adjudged  bankrupt. 
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§  1394.  Voidable  Preferences. — Now,  while  proof  of  these  eight  ele- 
ments will  establish  a  preference,  yet,  without  proof  of  other  elements, 
they  fall  short  of  having  any  practical  effect,  either  as  establishing  an  act 
of  bankruptcy  or  a  recoverable  preference. ^'^ 

Unless  proof  also  be  made  that  the  debtor  made  the  transfer,  or  pro- 
cured the  judgment  to  be  taken  with  intent  to  prefer  the  creditor  receiving 
it,  the  proof  will  fall  short  of  a  preference  amounting  to  an  act  of  bank- 
ruptcy. ^  Again,  unless  it  is  proved  that  the  creditor  receiving  it,  or  his 
agent  acting  therein,  had  reasonable  cause  to  believe  the  transfer  would 
effect  a  preference  then  it  also  falls  short  of  being-  proof  of  a  voidable 
preference  and  the  creditor  will  not  be  obliged  to  surrender  the  prop- 
erty so  received  by  him. 

Thus  a  preference  itself  has  eight  elements,  as  above  noted;  a  preference 
that  amounts  to  an  act  of  bankruptcy  as  also  noted  has  these  same  eight  ele- 
ments and  one  more  element,  namely,  the  debtor's  intent  to  prefer,  making 
nine  elements  in  all;  whilst  a  preference  that  is  voidable  so  that  the  prop- 
erty affected  by  it  can  be  recovered  again  for  the  benefit  of  the  bankrupt 
estate,  has  the  same  eight  elements,  and  also  one  additional  element,  although 
this  additional  element  is  not  the  identical  additional  element  requisite  to 
make  the  preference  an  act  of  bankruptcy. 

Compare,  In  re  Kerlin,  31  A.  B.  R.  12,  —  Fed.  —  (C.  C.  A.  Ohio,  reversing  S. 
C,  30  A.  B.  R.  816,  —  Fed.  — )  "Distinction  is  urged  between  the  preference  de- 
fined by  that  section  [§  60]  and  the  preference  forbidden  by  §  3,  art.  3.  The 
difference  between  a  transfer  "with  intent  to  prefer'  which  is  made  an  act  of  bank- 
ruptcy by  the  latter  provision,  and  the  'preference'  denounced  by  the  former, 
even '  since  the  amendment  of  1910,  §  60  b,  is,  as  respects  the  present  issue, 
formal  rather  than  material.  True  'intent  to  prefer,'  within  the  meaning  of  §  3, 
art.  2,  relates  to  the  debtor,  while  'reasonable  cause  to  believe'  under  §  60  b  refers 
to  the  creditor;  but  this  difference  can  afifect  only  the  evidence  calculated  to 
reveal  the  debtor's  intent  in  the  one  instance  and  the  creditor's  belief  in  the 
other;  for  there  is  complete  identity  between  the  object  of  a  preference  made 
under  the  one  and  that  received  under  the  other." 

§  1395.  Ninth  Additional  Element  Requisite  to  Make  Preference 
Voidable — Creditor  Must  Have  Had  "Reasonable  Cause  to  Believe" 
Preference  "Would  Be  Effected." — The  additional  element  requisite 
to  make  a  preference  voidable  is  that  the  creditor  (or  his  agent) 
receiving  the  preference  must  have  received  it  under  such  circum- 
stances as  naturally  would  have  caused  the  ordinary  person,  had  he 

20.  See  note  to  Crooks  v.  People's  an  equal  distribution  among  his  cred- 
Nat'l  Bk.,  3  A.  B.  R.  238.  See  note  to  itors  of  the  estate  of  the  bankrupt. 
In  re  McLam,  3  A.  B.  R.  246,  248  (D.  The  effect  of  the  amendment  referred 
C.  Vt.)..  to  is  in  most  cases  to  practically  de- 
Effect  of  Amendment  of  1903  in  the  feat  this  beneficial  intent,  for  it  be- 
Particular  of  "Reasonable  Cause  of  comes  necessary  now  to  prove  that  the 
Belief." — In  re  Tindal,  18  A.  B.  R.  773,  party  receiving  the  preference  had 
155  Fed.  456  (D.  C.  S.  Car.) :  "The  reasonable  cause  to  believe  that  it  was 
main  object  of  the  Bankrupt  Act  and  intended  thereby  to  give  the  prefer- 
one  of  its  most  beneficial  results,  was  ence." 
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been  the  creditor  receiving  the  preference,  to  have  believed  that 
thereby  a  preference  would  be  effected.21 


21.  Bankr.  Act,  §  60  (b)  as  amended 
in  1919 :  "If  a  bankrupt  shall  have  pro- 
cured or  suffered  a  judgment  to  be 
entered  against  him  in  favor  of  any 
person  or  have  made  a  transfer  of  any 
of  his  property,  and  if,  at  the  time  of 
the  transfer,  or  of  the  entry  of  the 
judgment,  or  of  the  recording  or  reg- 
istering of  the  transfer  if  by  law  re- 
cording or  registration  thereof  is  re- 
quired, and  being  within  four  months 
before  the  filing  of  the  petition  in 
bankruptcy  or  after  the  filing  thereof 
and  before  the  adjudication,  the  bank- 
rupt be  insolvent  and  the  judgment  or 
transfer  then  operate  as  a  preference, 
and  the  person  receiving  it  or  to  be 
benefited  thereby,  or  his  agent  acting 
therein,  shall  then  have  reasonable 
cause  to  believe  that  the  enforcement 
of  such  judgment  or  transfer  would 
effect  a  preference^it  shall  be  voidable 
by  the  trustee  and  he  may  recover 
the  property  or  its  value  from  such 
person."  In  re  Banks,  31  A.  B.  R.  270, 
307  Fed.  663  (D.  C.  N.  Y.);  In  re  Car- 
lile,  29  A.  B.  R.  373,  199  Fed.  612  (D. 
C.   N.   Car.). 

[Concurring  opinion]  Aiello  v. 
Crampton,  39  A.  B.  R.  1,  201  Fed.  891 
(C.  C.  A.  N.  Mex.),  but  this  case 
though  decided  since  the  Amendment 
of  1910  to  Bankr.  Act,  §  60  (b),  never- 
theless reverts  to  the  old  law  and  holds 
that  there  was  insufficient  evidence 
that  the  bankrupt  "intended"  a  prefer- 
ence. 

[Though  arising  after  the  Amend- 
ment of  1910  to  §  60  (b)  the  court 
proceeds  on  assumption  of  old  law]. 
In  re  Varley,  etc.,  Co.,  26  A.  B.  R.  840, 
188  Fed.  761   (D.  C.  Ala.). 

Cases  Arising^  before  Amendment  of 
1910.— Crooks  V.  Peoples'  Bk.,  3  A.  B. 
R.  243,  46  App.  Div.  (N.  Y.)  335;  Ba- 
den V.  Bertenshaw,  11  A.  B.  R.  308,  68 
ICans.  32;  Hicks  v.  Langhorst,  6A.  B 
R.  178  (Ohio  Com.  Pleas);  Sav.  Bk. 
V.  Jewelry  Co.,  12  A.  B.  R.  781,  123 
Iowa  432;  Keith  v.  Gettysburg  Nat'l 
Bk.,  10  A.  B.  R.  762,  23  Penn.  Superior 
Court  14;  Babbitt  v.  Kelly,  9  A.  B.  R. 
338,  70  S.  W.  384  (Mo.  Ct.  App.);  De- 
land  V.  Miller,  11  A.  B.  R.  744,  119 
Iowa  368;  Upson  v.  Mt.  Morris  Bk., 
14  A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App. 
Div.) ;  Laundy  v.  Nat'l  Bk.,  11  A.  B.  R. 
223  (Kans.  Sup.  Ct.);  In  re  Clifford,  14 
A.  B.  R.  381,  136  Fed.  475  (D.  C.  Iowa); 
Benedict  v.  Deshell,  11  'A.  B.  R.  20, 
177    N.    Y.   1,    68    N.    E.   999;    Hussey 


V.  Dry  Goods  Co.,  17  A.  B.  R.  513, 
148  Fed.  598  (C.  C.  A.  Kans.); 
In  re  Bartheleme,  11  A.  B.  R.  70  (Ref. 
N.  Y.);  Sebring  v.  Wellington,  6  A.  B. 
R.  673  (N.  Y.  Sup.  Ct.  App.  Div.);  In 
re  Eggert,  4  A.  B.  R.  456,  102  Fed.  735 
(C.  C.  A.. Wis.,  affirming  3  A.  B.  R. 
541);.  In  re  Armstrong,  16  A.  B.  R. 
583,  145  Fed.  202  (D.  C.  Iowa);  Crit- 
tenden V.  Barton,  5  A.  B.  R.  775  (N. 
Y.  Sup.  Ct.  App.  Div.);  In  re  Hines, 
16  A.  B.  R.  495,  144  Fed.  543  (D.  C. 
Penn.);  impliedly,  Kaufman  v.  "rread- 
way,  12  A.  B.  R.  684,  195  U.  S.  371; 
impliedly.  Hackney  v.  Hargreaves 
Bros.,  13  A.  B.  R.  164,  68  Neb.  634; 
impliedly.  Turner  v.  Fisher,  13  A.  B. 
R.  243,  133  Fed.  594  (D.  C.  Calif.); 
impliedly,  Brown  v.  Guichard,  7  A.  B. 
R.  518  (Sup.  Ct.  N.  Y.);  impliedly, 
Sundheim  v.  Ridge  Ave.  Bk.,  15  A.  B. 
R.  134,  138  Fed.  951  (D.  C.  Pa.);  im- 
pliedly,  Wetstein  v.   Franciscus,   13   A. 

B.  R.  326,  133  Fed.  900  (C.  C.  A.  N. 
Y.).  See  note  to  In  re  Jacobs,  1  A.  B. 
R.  518  (D.  C.  Ea.).  Impliedly,  Eng- 
lish V.  Ross,  15  A.  B.  R.  373,  140  Fed. 
630  (D.  C.  Iowa);  impliedly,  Crandall 
V.  Coats,  13  A.  B.  R.  713,  133  Fed.  965 
(D.  C.  Iowa);  impliedly.  In  re  An- 
drews, 14  A.  B.  R.  247,  135  Fed.  599 
(D.  C.  Mass.);  impliedly,  Thomas  v. 
Adelman,  14  A.  B.  R.  511,  136  Fed. 
973  (D.  C.  N.  Y.);  In  re  Goodhile,  12 
A.  B.  R.  374,  130  Fed.  782  (D.  C.  Iowa); 
impliedly,  Stedman  v.  Bk.,  9  A.  B.  R. 
7,  117  Fed.  237  (C.  C.  A.  Iowa);  im- 
pliedly. In  re  Virginia  Hardwood  Mfg. 
Co.,  15  A.   B.   R.   136,  139   Fed.   309    (D. 

C.  Ark.);  impliedly.  In  re  Beerman, 
7  A.  B.  R.  431,  113  Fed.  663  (D.  C. 
Ga.);  impliedly,  Bank  v.  Sundheim,  16 
A.  B.  R.  863  (C.  C.  A.  Penn.);  im- 
pliedly, Plate  Glass  Co.  v.  Edwards,  17 
A.  B.  R.  447  (C.  C.  A.  Iowa). 

It  is  held  in  one  case  that  decisions 
under  the  law  of  1867,  are  applicable: 
Stevenson  v.  Milliken,  13  A.  B.  R.  206, 
99  Me.  320,  But  it  is  denied  in  an- 
other case  that  such  decisions  are  ap- 
plicable. In  re  Andrews,  16  A.  B.  R. 
387  (C.  C.  A.  Mass.). 

Further  cases  arising  before  Amend- 
ment of  1910:  Brewster  v.  Golf  Lum- 
ber Co.,  31  A.  B.  R.  106,  164  Fed.  134 
(D.  C.  Pa.),  quoted  at  §  1410;  Cur- 
tiss  V.  Kingman,  20  A.  B.  R.  95, 
159  Fed.  880  (C.  C.  A.  Mass.);  In 
re  Tindal,  18  A.  B.  R.  773,  155  Fed. 
456  (D.  C.  S.  Car.),  quoted  at  §  1394, 
note;  In  re  Pfaffinger,  18  A.  B.  R.  807, 
154    Fed.    528    (D.    C.    Ky.),    quoted   at 
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A  voidable  preference  implies  intent  or  willingness  on  the  creditor's  part 
to  deplete  the  insolvent  fund  in  order  to  obtain  satisfaction  in  whole  or  in 
part  of  his  own  claim. 

Carey  v.  Donohue,  31  A.  B.  R.  319,  309  Fed.  328  (C.  C.  A.  Ohio) :  "It  is  true,  as 
counsel  claim,  that  this  court  has  held  that  in  a  suit  to  set  aside  a  voidable  pref- 
erence, it  is  necessary  to  allege  that  the  person  receiving  the  preference  had 
reason  to  believe  that  it  was  intended  to  give  'a  preference  forbidden  by  law.' 
In  re  Leech,  23  A.   B.  R.  599,  171  Fed.  625.     While  that  decision  was  rendered 


§  1399;  Rutland  County  Natl.  Bk.  v. 
Graves,  19  A.  B.  R.  446,  156  Fed.  168 
(D.  C.  Vt);  Tumlin  v.  Bryan,  21  A. 
B.  R.  319,  165  Fed.  166  (C.  C.  A.  Ga.) ; 
In  re  Lynri  Camp  Coal  Co.,  22  A.  B.  R. 
60,  168  Fed.  998  (D.  C.  Ky.) ;  In  re 
Neill-Pinckney-Maxwell  Co.,  23  A.  B. 
R.  401,  170  Fed.  481  (D.  C.  Pa.);  In  re 
Burlage  Eros.,  32  A.  B.  R.  410,  169  Fed. 
1006  (D.  C.  Iowa);  In  re  Leech,  33  A. 
B.  R.  599,  171  Fed.  633  (C.  C.  A.  Ky.) ; 
Taylor,  trustee,  v.  Nichols,  33  A.  B.  R. 
310,  134  App.  Div.  (N.  Y.)  787;  In  re 
Wolf  Co.,  21  A.  B.  R.  73,  164  Fed.  448 
(D.  C.  Pa.);  In  re  Kulberg,  33  A.  B. 
R.  758,  176  Fed.  585  (D.  C.  Minn.);  In 
re  Bartlett,  33  A.  B.  R.  891,  173  Fed. 
679  (D.  C.  Pa.);  Whitwell,  Trustee,  v. 
Wright,  33  A.  B.  R.  747,  136  A.  D.  N. 
Y.  346;  In  re  Peacock,  24  A.  B.  R.  159, 
178  Fed.  851  (D.  C.  N.  Car.). 

Stern  v.  Paper,  25  A.  B.  R.  451,  183 
Fed.  228  (D.  C.  N.  D.) :  '"Reasonable 
cause  to  believe  under  Section  60  of 
the  Bankruptcy  Act,  covers  substan- 
tially the  same  field  as  'notice'  in  de- 
termining whether  a  person  is  a  bona 
fide  purchaser  of  property.  Hence,  un- 
der this  statute  'notice  of  facts  which 
would  incite  a  person  of  reasonable 
prudence  to  an  inquiry  under  similar 
circumstances  is  notice  of  all  the  facts 
which  a  reasonably  diligent  inquiry 
would  develop.'  Coder  v.  McPheson 
(C.  C.  A.),  18  A.  B.  R.  523,  152  Fed. 
951." 

Instance,  claim  placed  in  attorney's 
hands.  In  re  Thomas  Deutschle  & 
Co.  (No.  2),  25  A.  B.  R.  348,  182  Fed. 
435  (D.  C. 'Pa.);  instance,  stopping  in 
transitu,  In  re  Thomas  Deutschle  & 
Co.  (No.  2),  25  A.  B.  R,  348,  183  Fed. 
435   (D.  C.  Pa.). 

Powell  V.  Gate  City  Bank,  24  A.  B. 
R.  317,  178  Fed.  610  (C.  C.  A.  Mo.): 
"Although  the  payment  to  the  bank 
■effected  a  preference  it  was  not  void- 
able unless  the  bank  had  reasonable 
cause  to  believe  that  it  was  intended 
to  give  it  a  preference  thereby  [now 
"to  believe  that  a  preference  would  be 
effected  thereby"]. 

Hamilton  Nat.  Bank  v.  Balcombe, 
24  A.  B.  R.  338,  177  Fed.  155  (C.  C. 
A.  Ills.) ;  Sparks  v.  Marsh,  34  A.  B.  R. 


380,  177  Fed.  739  (D.  C.  Ark.);  Reber 
V.  Louis  Shulman  &  Bro.,  35  A.  B.  R. 
475,  183  Fed.  564  (C.  C.  A.  Pa.),  af- 
firming 24  A.  B.  R.  782;  Ommen  v. 
Talcott,  26  A.  B.  R.  689,  188  Fed.  401 
(C.  C.  A.  N.  Y.);  Kimmerle  v.  Farr, 
26  A.  B.  R.  818,  189  Fed.  294  (C.  C. 
A.  Mich.);  Boswell  Nat.  Bank  v.  Sim- 
mons, 26  A.  B.  R.  865,  190  Fed.  735 
(C.  C.  A.  Okla.);  Dougherty  v.  First 
Nat.  Bank,  28  A.  B.  R.  363,  197  Fed. 
241  (C.  C.  A.  Ohio);  Fowler  State 
Bank  v.  White,  28  A.  B.  R.  441,  198 
Fed.  631  (C.  C.  A.  Kan.);  Stanley  v. 
Pajaro  Valley  Bank,  28  A.  B.  R.  467,  198 
Fed.  365  (C.  C.  A.  Cal.);  Templeton 
V.  Wollens,  29  A.  B.  R.  208,  200  Fed. 
257  (C.  C.  A.  N.  Y.). 

Cullinane  v.  State  Bk.  of  Waverly, 
13  A.  B.  R.  779,  123  Iowa  340:  "A 
finding  that  such  was  the  fact — con- 
ceding insolvency — would  not  be  suf- 
ficient of  itself  to  defeat  the  lien  of  the 
mortgage.  The  bank  must  have  had 
reasonable  cause  to  believe  not  only 
that  insolvency  existed  as  a  fact,  but 
that  a  preference  was  intended;  and 
this  must  be  made  to  appear  before 
the  mortgage  can  be  avoided  at  the 
suit  of  the  trustee.  This  's  the  express 
provision  of  the   Bankruptcy  Act." 

Levor  V.  Seiter,  8  A.  B.  R.  459  (N. 
Y.  Sup.  Ct.  App.  Div.):  "The  alle- 
gations of  the  complaint  may  be  suffi- 
cient as  setting  forth  a  cause  of  action 
under  §  60  of  the  Bankruptcy  Law,  but 
'.he  proof  fallevl  to  disclose  the  exi.^t- 
ence  of  an  element  necessary  to  the 
ii\ii-r<enance  o'^  an  action  -'.nder  that 
section,  namely,  that  the  defendants 
had  reasonable  cause  to  believe  that 
their  debtors,  by  suffering  a  judgment 
to  be  taken  against  them,  intended  to 
give   a   preference   to   the   defendants." 

Johnson  v.  Anderson,  11  A.  B.  R. 
294  (Sup.  Ct.  Neb.):  "The  trustee  in 
bankruptcy  may  recover  money  paid 
by  the  bankrupt  as  a  preference  only 
when  the  person  receiving  it  had  roc- 
sonable  ground  to'  believe  a  preference 
was  intended." 

Compare,  In  re  Eggert,  4  A.  B.  R. 
452,  107  Fed.  735  (C.  .  C.  A.  Wis.): 
"While,  therefore,  rulings  under  the 
former  act  are   inapplicable,   in  a   cer- 
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before,  and  the  present  transaction  occurred  since,  the  amendment  of  1910  to  § 
60b,  yet  the  element  of  reasonable  belief  of  the  creditor  remains  as  a  fact 
necessary  in   substance   to   allege." 

In  re  Herman,  31  A.  B.  R.  243,  307  Fed.  594  (D.  C,  Iowa) :  "Under  the  section 
as  so  amended  [§  60  (b)  amended  June  25,  1910]  if  the  bankrupt  be  in  fact 
insolvent,  it  is  only  necessary  that  the  person  receiving  the  transfer,  or  his 
or  her  agent  acting  therein,  shall  have  reasonable  cause  to  believe  that  the 
enforcement  of  such  transfer  will  effect  a  preference  to  render  the  transfer 
voidable  by  the  trustee.  See  Alexander  v.  Redmond  (C.  C.  A.),  24  A.  B.  R. 
620,  180  Fed.  95,  where  it  was  so  held  by  the  court  of  appeals,  2nd  circuit 
prior   to    this    amendment." 

Rogers  v.  American  Halibut  Co.,  31  A.  B.  R.  576  (Mass.):  "The  intention  of 
the  bankrupt  to  confer  a  preference  no  longer  need  be  shown,'  but  the  plain- 
tiff under  the  statute  as  amended  still  has  the  burden  of  proving  that  the 
defendant  when  the  payment  was  received  'had  reasonable  cause  to  believe 
its  debtor  was  insolvent  and  that  the  enforcement  of  the  transfer  would  re- 
sult in  diminishing  the  bankrupt's  assets  applicable  for  the  payment  of  creditors 
of   the   same   class." 

Ogden  V.  Reddich,  29  A.  B.  R.  531,  300  Fed.  977  (D.  C.  Ky.) :  "Reasonable 
cause  to  believe  that  the  mortgage  would  effect  a  preference  was  reasonable 
cause  to  believe  that  it  would  operate  as  a  preference.  Effect  a  preference  and 
operate  as  a  preference  I  understand  to  be  the  same  thing.  The  requirement 
in  terms  is  not  that  mortgagee  or  his  agent  should  have  reasonable  cause 
to  believe  that  the  bankrupt  was  insolvent  and  the  mortgage  would  effect  a  pref- 
erence, but  only  that  it  should  have  reasonable  cause "  to  believe  that  the 
mortgage  would  effect  a  preference.  Belief  that  the  mortgage  would  effect 
a  preference — i.  e.,  that  the  property  covered  thereby  was  a  greater  percentage 
of  the  bankrupt's  property  than  on  a  distribution  thereof  amongst  his  creditors 
would  be  received  by  his  other  creditors  of  the  same  class — necessarily  involved 
belief  that  the  bankrupt  was  insolvent,  for  not  otherwise  could  the  mortgagee 
have    had    such    belief. 

"The  requirement,  therefore,  is  not  only  that  the  bankrupt  was  insolvent 
and  that  the  mortgage  covered  such  greater  percentage  of  his  property,  but 
that  the  defendant  company,  the  mortgagee,  had  reasonable  cause  to  believe 
both  these  things.  It  had  such  reasonable  cause  if  it  had  that,  the  reasonable 
effect  of  having  which  was  such  a.  belief.  To  have  such  a  thing  was  to  know 
such  a  thing.  The  requirement,  therefore,  is  that  the  mortgagee  knew  that, 
the   reasonable   effect   of   knowing   which,   was    such   belief.      It   seems    to   point 

tain    sense,    because    of   this    difference  lieve    that    it   was    intended    to    give    a 

in  the  meaning  of  the  term  'insolvency'  preference  by  it." 

they    do    apply    so    far   as    they    deter-  Coder  v.  Arts,  22  A.  B.  R.  1,  213  U. 

mine   the   principles    of   law   by   which  S.    223:      "Manifestly    this  "conveyance 

it  is  to  be  ascertained  whether  a  cred-  could  not  be  set  aside  under  the  pro- 

itor  receiving  a  preference  had  reason-  visions     of    section     60b.     For,     while 

able   cause   to   believe   that   the   debtor  it  is  true  that,  under  the  facts  found, 

had  not  at  the  time,  property  sufficient,  the    conveyance    might    be    deemed    a 

at   a   fair   valuation,   to   pay   all    of   his  preference,    as   a   transfer    of   property 

debts."  which   would   have   the   effect   of   ena- 

Coder  V.  Arts,   18  A.  B.   R,  513,  132  bling  one   creditor   to   obtain   a  larger 

Fed.   943    (C.    C.   A.    Iowa):      "If   such  percentage   of   his   debt   or   claim   than 

a    mortgage    or   lien    creates    a   prefer-  other   creditors   of  the  same  class,_  yet 

ence  under  §  60a,  it  is  nevertheless  not  ^^    '*   '^    distinctly   found   that   neither 

voidable  under   section   60b  unless   the  ^e  mortgagee  nor  his  agent  had  any 

creditor  who  receives  it  or  is  benefited  feasonable  cause  to  believe  that  it  was 

thereby,    had    reasonable   cause   to   be-  intended  to  give  a  preference,  the  same 

could   not  be  avoided  under   §  60b. 
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to  acknowledge  of  something  short  of  insolvency,  and  that  the  mortgage  covered 
such  greater  percentage.  And  it  would  seem  that,  to  comply  therewith,  it  is 
not  necessary  that  it  appear  just  what  the  mortgagee  knew.  If  he  acted  as  if 
he  so  believed,  the  reasonable  inference  therefrom  should  be  that  he  had  the 
required  knowledge,  even  though  it  may  not  appear  just  what  that  knowledge 
was.  The  burden  was  on  the  plaintiff  to  establish  each  one  of  these  three  es- 
sentials.'' 

[Since  Amendment  of  1910]  Ridgeway  v.  Kendrick,  31  A.  B.  R.  497,  208 
Fed.  849  (C.  C.  A.  N.  J.) :  "We  agree  that  no  grounds  exist  for  setting  aside 
the  mortgage  to  Headley.  It  cannot  be  avoided  as  a  preference  because  the 
evidence  shows  clearly  that  Headley  did  not  have  reasonable  cause  to  believe 
that  a  preference  was  intended."  [Manifestly  the  court  meant,  instead  of 
the  words  "preference  was  intended"  to  say,  "preference  would  be  effected 
thereby''  since  the  case  arose  subsequent  to  the  amendment  of  1910  to  §  60b. J 

In  explicating  this  ninth  element  requisite  to  make  the  preference  void- 
able, the  following  propositions  will  be  useful : 

§  1396.  Existence  of  Beasonable  Cause,  Question  of  Fact. — The 

question  of  the  existence  of  the  reasonable  cause  for  so  believing  is  a 
question  of  fact.^^ 


22.  Ridge  Ave.  Bk.  v.  Sundheim  (Bank 
V.  Sundheim),  16  A.  B.  R.  863  (C.  C. 
A.  Penn.,  affirming  Sundheim  v.  Bk., 
15  A.  B.  R.  132).  See  Hackney  v.  Ray- 
mond Bros.  Clarke  Co.,  10  A.  B.  R. 
213  (Supt.  Ct.  Neb.)  (this  case  was  re- 
versed, on  other  grounds,  in  13  A.  B. 
R.  164),  68  Neb.  624;  Turner  v.  Fisher, 
13  A.  B.  R.  343  (D.  C.  Calif.);  Upson 
V.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N. 
Y.  Sup.  Ct.  App.);  Deland  v.  Miller, 
11  A.  B.  R.  744,  119  Iowa  368;  Wet- 
stein  V.  Franciscus,  13  A.  B.  R.  336, 
133  Fed.  900  (C.  C.  A.  N.  Y.);  Critten- 
den V.  Barton,  5  A.  B.  R.  775  (N.  Y. 
Sup.  Ct.  App.  Div.).  Obiter,  Johnson 
V.  Anderson  (Neb.),  11  A.  B.  R.  303. 
Note  to  In  re  Jacobs,  1  A.  B.  R.  518 
(D.    C.   La.). 

Decisions  Negativing  Existence  of 
"Reasonable  Cause"  under  Act  of  1867, 
Additionally  Strong  under  Act  of  1898. 
— Decisions  under  the  Act  of  1867, 
wherein  the  court  has  found  "reason- 
able cause"  not  to  have  existed,  are 
additionally  strong  under  the  present 
act  because  insolvency,  formerly,  con- 
sisted in  the  inability  to  meet  claims 
as  they  matured,  while  by  the  present 
act  a  much  broader  test  is  prescribed. 
On  the  other  hand,  those  which  find 
reasonable  cause  existed  are  now 
weaker  "as  precedents  against  the  pre- 
ferred creditor.  Getts  v.  Janesville 
Wholesale  Grocery  Co.,  21  A.  B.  R. 
9,  163  Fed.  417   (D.  C.  Wis.). 

Instances  before  .Amendment  of 
1910  where  the  facts  have  been  held 
sufficient    to     indicate     a     "reasonable 


cause  for  believing:"  Mortgagee,  al- 
though loaning  on  present  considera- 
tion, yet  knowing  of  insolvency  of 
debtor  and  of  debtor's  intent  to  prefer 
relatives  with  proceeds,  and  actually 
assisting  in  preferring  with  the  pro- 
ceeds: In  re  Bartheleme,  11  A.  B.  R. 
67   (Ref.  N.  Y.). 

Assignment  of  insurance  policy:  In 
re  Graham,  6  A.  B.  R.  750  (D.  C.  Ills.). 

Creditor  reading  in  newspaper  o. 
suits  being  started,  thereupon  inquir- 
ing •  at  debtor's  office,  dunning  the 
debtor  frequently  and  finally  getting 
chattel  mortgage:  Crittenden  v.  Bar- 
ton, 5  A.  B.  R.  775  (N.  Y.  Sup.  Ct.  App. 
Div.). 

Debtor,  already  owing  the  creditor, 
borrows  more  from  him  in  order  to 
cover  a  defalcation,  loses  his  position 
and  his  principal  endorser  dies,  such 
facts  being  known  to  the  creditor:  held 
to  constitute  reasonable  grounds  for 
belief:  Sebring  v.  Wellington,  6  A.  B. 
R.  671   (N.  Y.  Sup.  Ct.  App.  Div.). 

Brother  of  bankrupt  agreeing  not  to 
record  mortgage:  and  afterwards,  in- 
sisting on  full  payment:  Rogers  v. 
Page,  15  A.  B.  R.  503,  140  Fed.  596 
(C.  C.  A.  Tenn.). 

Creditor  being  obliged  to  dun  the 
debtor  repeatedly  and  finally  taking 
as  security  the  assignment  of  certain 
judgments  owned  by  the  bankrupt: 
English  V.  Ross,  15  A.  B.  R.  373,  140 
Fed.  630  (D.  C.  Penn.). 

Information  that  the  debtor  was 
hard  up  and  knowledge  of  circum- 
stances indicative  of  same  state.     Fail- 
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Kaufman  v.  Treadway,  13  A.  B.  R.  684,  195  U.  S.  271:  "Whether  the  bankrupt 
was  insolvent  on  August  4,  1898,  when  he  paid  the  money  to  his  brother,  the 
defendant,  and  whether  the  latter  had  reasonable  cause  to  believe  that  it  was 
intended  thereby  to  give  a  preference,  are  questions  of  fact  determined  by 
the  verdict  of  the  jury  and  not  open  to  review  in  this  court." 

Sundheim  v.  Ridge  Ave.  Bk.,  15  A.  B.  R.  132,  138  Fed.  951  (D.  C.  Pa.,  affirmed 
sub  nom.  Ridge  Ave.  Bk.  v.  Sundheim,  16  A.  B.  R.  863) :  "And  whether  or  not 


ure  to  investigate  will  not  excuse  where 
the  information  was  sufficient  to  have 
put  the  ordinary  man  on  inquiry: 
Crandall  v.  Coats,  13  A.  B.  R.  712,  113 
Fed.  965    (D.   C.   Iowa). 

Knowledge  of  debtor's  failure  to  pay 
debts:  payment  by  return  of  goods, 
not  cash  in  the  ordinary  course  of  busi- 
ness: consulting  a  lawyer  and  inquiring 
about  solvency  and  finding  close  mar- 
gin: In  re  Andrews,  14  A.  B.  R.  347, 
135  Fed.  599  (D.  C.  Mass.). 

Knowledge  that  debtor's  business 
was  bad  and  that  he  was  being  pressed, 
he  eventually  selling  out  business  four 
days  before  bankruptcy  and  making 
payment  from  the  proceeds:  Thomas 
V.  Adelman,  14  A.  B.  R.  510,  136  Fed. 
973   (D.  C.  N.  Y.). 

Creditor  knowing  debtor  had  noth- 
ing, was  behind  in  her  payments  and 
owed  claim  and  that  some  business 
houses  had  discontinued  selling  to  her, 
took  assignment  of  insurance  policy 
after  fire:  In  re  Graham,  6  A.  B.  R. 
750   (D.  C.  Ills.). 

Creditors  inducing  insolvent  debtors 
to  transfer  entire  stock  in  trade  to  cred- 
itor's clerk:  then  commingling  same 
with  their  own  and  misleading  other 
creditors  to  believe  same  was  pur- 
chasetl  from  third  party  and  was  only 
small  in  amount:  held  sufficient  to 
warrant  setting  aside  the  bill  of  sale 
as  a  preference:  In  re  Frank  v.  Mus- 
liner,  9  A.  B.  R.  229,  76  App.  Div.  (N. 
Y.)  617.  Why  would  these  facts  not 
warrant  a  finding  also  that  the  con- 
veyance was  made  to  hinder  and  de- 
lay creditors? 

Knowledge  of  protest  of  debtors 
notes— necessity  of  placing  clainis  in 
hands  of  attorney  for  collection^ 
knowledge  of  financial  embarrassment. 
In  re  Thomas  Deuschle  &  Co.  (No. 
3)  25  A.  B.  R.  348,  182  Fed.  435  (D. 
C.'Pa.). 

"Well,  go  ahead  and  fix  it  up  and 
I  will  take  my  chances"  of  bankruptcy. 
Alexander  v.  Redmond,  24  A.  B.  R. 
630,  180  Fed.  92   (C.  C.  A.   N.  Y.). 

Each  partner  deeding  his  residence 
to  importunate  creditor  of  firm,  al- 
though firm  claims  to  have  several 
thousand  dollars  outstanding  on  build- 
ing contracts,   uncollectible.      Brewster 


V.  Goflf,  21  A.  B.  R.  239,  164  Fed.  127 
(D.  C.  Pa.). 

Persistent  failure  to  meet  obliga- 
tions, careful  abstinence  of  creditor 
from  making  enquiries  when  getting 
the  transfer,  etc.  Huttig  Mfg.  Co.  v. 
Edwards,  20  A.  B.  R.  349,  160  Fed.  619 
(C.  C.  A.  Iowa). 

Short  of  funds,  unable  to  raise 
money,  drafts  being  protested  at  bank, 
tells  creditor  so  at  time  of  transfer, 
makes  general  assignment  same  day 
as  transfer.  Clingman  v.  Miller,  20  A. 
B.  R.  360,  160  Fed.  326  (C.  C.  A.  Kans.). 

Receiving  pay  on  eve  of  bankruptcv, 
after  repeated  dunning;  always  re- 
ceiving, as  response  to  calls,  "Mr.  

is  out;"  pledging  of  equity  of  redemp- 
tion in  stock  already  pledged,  knowl- 
edge of  rumors  of  debtor's  precarious 
financial  condition.  Wright  v.  Skinner 
Mfg.  Co.,  20  A.  B.  R.  527,  162  Fed.  315 
(C.  C.  A.  N.  Y.). 

Mortgage  to  bank,  withheld  from 
record  by  agreement,  filed  within  5 
days  of  bankruptcy,  along  with  other 
facts.  In  re  Hickerson,  20  A.  B.  R. 
683,  162  Fed.  345   (D.  C.  Idaho). 

Bank  receiving  $3,000  from  attorneys 
of  bankrupt  after  he  had  absconded 
and  after  a  void  involuntary  bank- 
ruptcy petition  had  been  filed  against 
him,  having  loaned  to  him  originally 
on  pledges  of  accounts  of  a  customer 
which  were  repudiated  by  the  customer 
as  not  owing  because  the  goods  were 
not  ordered.     Pratt  v.  Columbia  Bank, 

18  A.  B.  R.  406,  157  Fed.  137  (D.  C. 
N.   Y.). 

President  of  bankrupt  corporation, 
who  had  signed  note  as  surety  causing 
corporation  to  pay  note  to  relieve  him- 
self from   liability.     Kobusch  v.   Hand, 

19  A.  B.  R.  379,  156  Fed.  660  (C.  C. 
A.   Mo.). 

Settlement  of  creditor's  bill  within 
four  months,  where  statement  of  debt- 
or's financial  condition  drawn  from  the 
books  by  an  expert  accountant  was  in- 
spected by  creditor's  attorney-  during 
negotiations.  In  re  Mayo  Contract- 
ing Co.,  19  A.  B.  R.  551,  157  Fed.  469 
(D.  C.  Mass.). 

Creditor,  a  corporation,  intrusting 
large  sums  to  bankrupt,  its  treasurer, 
to    invest,    facts    showing   existence    of 
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the  facts  and  circumstances  in  the  possession  of  the  defendant  in  this  case, 
at  the  time  the  payments  were  made  to  it,  were  sufficient  to  cause  an  ordinarily 
prudent  business  man  to  conclude  a  preference  was  intended,  was  a  question  for 
the  jury  and  not  for  the  court." 

Rutland  County  Nat'l  Bk.  v.  Graves,  19  A.  B.  R.  446,  156  Fed.  168  (D.  C.  Vt.): 
"We    are  to  look  at  these  parties  at  the  time  this  payment  was  made,  as  viewing 


reasonable    cause,    Dulany    v.    Wagga- 
man,  23  A.  B.  R.  36  (D.  C.  Sup.  Ct). 

Western  Tie  &  Timber  Co.  v.  Brown, 
12  A.  B.  R.  Ill,  139  Fed.  728  (C.  C.  A. 
Ark.,  reversed  in  13  A.  B.  R.  447,  196 
U.  S.  502);  In  re  Tindal,  18  A.  B.  R. 
773,  155  Fed.  456  (D.  C.  S.  C);  Stev- 
ens -z'.  Oscar  Holway  Co.,  19  A.  B.  R. 
399,  156  Fed.  90  (D.  C.  Me.);  Nat'l 
Bank  v.  Abbott,  31  A.  B.  R.  436,  165 
Fed.  852  (C.  C.  A.  Mo.);  Hackney  v. 
Raymond  Bros.  Clarke  Co.,  10  A.  B 
R.  313  (reversed  in  13  A.  B.  R.  164,  68 
Neb.  624);  In  re  Teague,-3  A.  B.  R.  168 
(D.  C.  Ind.). 

Instances  since  Amendment  of  1910 
where  the  facts  have  been  held  suffi- 
cient to  indicate  existence  of  "reason- 
able cause  for  belief:" 

Asking  further  loan  whilst  preced- 
ing loan,  on  which  bankrupt  had  begun 
business,  many  months  overdue,  cred- 
itor receiving  mortgage  at  time  of 
making  last  loan.  In  re  Herman,  31 
A.  B.  R.  343,  307  Fed.  594  (D.  C.  Iowa). 

Accommodation  endorser  inducing 
bankrupt  to  discharge  obligation  in  or- 
der to  relieve  him  from  liability.  Laz- 
arus V.  Eagan,  30  A.  B.  R.  387,  306  Fed. 
518  (D.  C.  Pa.). 

Where  a  debtor  of  a  bank  who  had 
agreed  to  maintain  at  all  times  a  de- 
posit amounting  to  at  least  35  per  cent 
of  notes  purchased  had  failed  for  a 
long  time  to  keep  the  agreement,  and 
the  bank  knew  that  the  debtor  was 
without  cash  and  that  numerous  cred- 
itors were  pressing  him  and  threaten- 
ing to  throw  him  into  bankruptcy,  held 
sufficient  notice  of  facts  to  constitute 
reasonable  grounds  for  belief.  Tilt  v. 
Citizens  Trust  Co.,  37  A.  B.  R.  330,  191 
Fed.  441  (D.  C.  N.  J.),  affirmed  in  Cit- 
izens Trust  Co.  V.  Tilt,  29  A.  B.  R. 
906,  300  Fed.  410   (C.   C.  A.   N.  J.). 

Where  the  debtor  was  knowingly 
and  hopelessly  insolvent  and  the  bank 
knew  that  all  his  real  estate  was  cov- 
ered by  mortgages  to  nearly  its  full 
value,  that  his  personal  property  was 
incumbered,  that  he  was  offering  his 
business  for  sale  and  making  over- 
drafts, held  the  bank  was  put  on  in- 
quiry and  was  chargeable  with  reason- 
able cause  to  believe  that  bankrupt 
was  insolvent  and  that  a  preference 
would  be   effected.     In   re  Thomas,   29 


A.   B.   R.   945,   199   Fed.   214    (D.   C.   N. 
Y.). 

After  several  years  without  even 
collecting  interest,  creditor  begins  sud- 
denly to  urge  giving  of  security, 
Mayes  v.  Palmer,  31  A.  B.  R.  225,  208 
Fed.  971  (C.  C.  A.  Mo.). 

Where  debtor  had  obtained  a  loan 
from  a  bank  on  his  note  which  was 
renewed  from  time  to  time,  and  a  short 
time  after  the  note  finally  became  due 
executed  a  mortgage  to  the  bank  at 
which  time  it  was  generally  known 
that  the  bankrupt  was  in  great  finan- 
cial difficulties,  held  reasonable  cause 
for  believing.  In  re  Hirshowitz,  28 
A.  B.  R.  571,  199  Fed.  302  (D.  C.  Pa.). 

Instances  where  facts  held  insuffi- 
cient to  establish  "reasonable  cause  for 
belief:" 

Chattel  mortgage  six-sevenths  for  a 
present  loan  and  one-seventh  to  pay  a 
past  debt:  mortgagee  not  chargeable 
with  having  had  reasonable  ground  for 
believing  a  preference  was  intended 
by  the  mere  fact  that  it  knew  the  six- 
sevenths  were  to  be  used  in  paying  up 
debts  (they  being  eventually  in  fact 
so  used)  where  the  debts  it  had  knowl- 
edge of  were  small  in  comparison  with 
what  it  understood  to  be  the  value  of 
the  assets:  Stedman  v.  Bk.  of  Mon- 
roe, 9  A.  B.  R.  4,  117  Fed.  237  (C.  C. 
A.    Iowa). 

Creditor  acted  in  good  faith  after 
personal  examination  of  debtor's  books, 
from  which  books  the  debtor  had  con- 
cealed a  large  indebtedness  but  for 
which  indebtedness  he  would  have  been 
solvent  at  the  time  of  the  transfer: 
Brown  v.  Guichard,  7  A.  B.  R.  515 
(Sup.  Ct.  N.  Y.). 

Fair  business  transaction  without 
suspicion  of  fraudulent  preference:  In 
re  Eggert,  3  A.  B.  R.  541,  98  Fed.  843 
(D.  C.  Wis.,  affirmed  in  4  A.  B.  R. 
449,  103  Fed.  735). 

Creditors  of  employee  working  on 
salary  and  also  on  percentage  of  prof- 
its knowing  firm  insolvent  but  relying 
on  law  of  his  State  that  such  employee 
was  not  a  partner  can  not  be  said  to 
have  had  reasonable  grounds  of  belief 
that  a  preference  was  intended  al- 
though such  employee  eventually  was 
held  to  be  a  partner:  Jacobs  v.  Van 
Sickel,   10   A.   B.    R.   519,   123    Fed.    340 
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the  situation  witli  ordinary  common  sense.     What  did  they  understand  the  con- 
dition and  financial  standing  of  the  payee  to  be?" 

And  circumstances  which  might  be  inconclusive  if  separately  considered, 
may,  by  their  joint  operation,  be  sufficient. 

In  re  McDonald  &  Sons,  24  A.  B.  R.  446,  178  Fed.  487  (D.  C.  S.  Car.) :  "Posi- 
tive proof  of  collusion  between  debtor  and  creditor,  by  which  one  may  be  pre- 
ferred, is  not  generally  to  be  expected,  and  for  that  reason,  among  others,  the 


(D.  C.  N.  J.,  affirmed  in  11  A.  B.  R. 
470,   137   Fed.   62). 

Information  of  creditor  in  taking 
chattel  mortgage  that  chattels  about  to 
be  sold  for  $3000.00  more  than  debts: 
Hussey  v.  Dry  Goods  Co.,  17  A.  B.  R. 
513,  148  Fed.  598  (C.  C.  A.  Kans.). 

Bankrupts,  commission  merchants 
doing  all  their  business  through  an- 
other firm  of  commission  merchants, 
proceeds  of  sale  within  the  four  months 
period  not  recoverable  preferences  in 
absence  of  proof  of  reasonable  grounds 
for  believing  preference  was  intended: 
Ryttenberg  v.  Schefer,  11  A.  B.  R.  652, 
131  Fed..  313  (D.  C.  N.  Y.). 

Wife  held  not  to  have  had  reasonable 
cause  of  belief:  In  re  Block,  15  A.  B. 
R.  750,  143  Fed.  674  (C.  C.  A.  N.  Y.). 

Other  cases:  Hastings  v.  Fithian,  13  A. 

B.  R.  676  (N.  J.  Ct.  Errors  &  App.);  Off 
V.  Hakes,  15  A.  B.  R.  699, 142  Fed.  364  (C. 

C.  A.  Ills.);  Western  Tie  &  Timber 
Co.  V.  Brown,  13  A.  B.  R.  447,  196  U. 
S.  503,  reversing  12  A.  B.  R.  Ill); 
Tomlinson  v.  Bk.  of  Lexington,  16  A. 
B.  R.  632  (C.  C.  A.  N.  Car.);  In  re 
Pfaffinger,  18  A.  B.  R.  807,  154  Fed. 
528  (D.  C.  Ky.). 

Where  bankrupt  was  largely  in- 
debted to  the  creditor  corporation,  and 
the  president  of  the  latter  purchased 
all  of  the  bankrupt's  stock,  and  during 
the  11  months  he  was  connected  with 
both  concerns  the  indebtedness  was 
not  reduced,  nor  any  effort  made  to 
reduce  it,  upon  the  resignation  of  the 
president  of  the  creditor  corporation, 
creditor  ceased  its  sales  to  bankrupt 
and  demanded  payment  of  its  account, 
held  insufficient  to  show  reasonable 
cause  for  belief.  Benner  v.  Blumma- 
uer-Frank  Drug  Co.,  28  A.  B.  R.  798. 
198  Fed.  363  (D.  C.  Wash.). 

Instance  where  facts  held  insufli- 
cient  to  establish  "reasonable  cause 
to  believe."  General  manager  of  bank- 
rupt's branch  store,  ignorant  of  condi- 
tions of  other  branches  and  of  bank- 
rupt's condition  generally.  In  re  Green- 
berger,  30  A.  B.  R.  117,  203  Fed.  583 
(D.  C.  N.  Y.). 

Bank,  knowing  that  debtor  had  ship- 
ped part  of  his  stock  to  Honolulu  and 
securing  an  attachment  because  of  the 


shipment,  but  ignorant  of  the  exist- 
ence of  other  creditors,  the  debtor  hav- 
ing no  defense  but  consenting  to  im- 
mediate trial  which  was  followed  by 
judgment,  held  insufficient  to  show 
that  the  bank  had  reasonable  cause  to 
believe  preference  over  other  creditors 
would  be  obtained.  Stanley  v.  Pajaro 
Valley  Bank,  28  A.  B.  R.  467,  196  Fed. 
365  (C.  C.  A.  Cal.). 

Bank,  learning  debtor  owes  other 
banks  contrary  to  his  financial  state- 
ment takes  judgment,  and  threatens 
levy,  but  received  pay  along  with  ex- 
planation that  omission  of  debts  to 
other  banks  was  because  they  were 
personally  secured  by  collateral  and 
w^ere  "going  to  reorganize"  because  of 
internal  dissensions.  Hamilton  Bank 
V.  Balcomb,  24  A.  B.  R.  338,  177  Fed. 
155  (C.  C.  A.  Ills.). 

Demand  note  of  corporation,  dis- 
counted for  ninety  days,  paid  before 
due  at  request  of  bank,  whose  presi- 
dent had  loaned  $30,000  and  taken  as 
security  $30,000  worth  of  goods  be- 
longing to  the  bankrupt's  store  and  had 
placed  them  for  sale  in  the  store  of  a 
corporation  of  which  he  was  prir.ci- 
pal  stockholder,  the  debtor  being  in- 
solvent in  fact  but  not  known  to  be  so, 
but  on  the  contrary  having  a  high  rat- 
ing, the  reason  for  the  transaction 
given  by  the  debtor  corporation  being 
that  its  principal  stockholder  had  been 
sued  in  large  amount  for  alienation  of 
wife's  affections.  Powell  v.  Gate  City 
Bank,  24  A.  B.  R.  316,  178  Fed.  610 
(C.  C.  A.  Mo.). 

Creditors  who  received  payments 
from  the  proceeds  of  a  sale,  and  who 
believed  that  all  creditors  were  paid 
a  pro  rata  amount,  will  not  be  obliged 
to  surrender  such  payments  prior  to 
proving  their  claims,  even  though  they 
knew  that  the  debtor  was  financially 
embarrassed.  In  re  Varley,  etc.,  Co., 
26  A.  B.  R.  840,  188  Fed.  761  (D.  C. 
Ala.). 

Taking  debtor  as  surety  on  note, 
notwithstanding  suspicious  circum- 
stances. Getts  V.  Janesville  Whole- 
sale Grocery  Co.,  21  A.  B.  R.  5,  163 
Fed.  417   (D.  C.  Wis.). 

Bankrupt   had    a   fire;    got   insurance 
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law  allows  a  resort  to  circumstances  as  the  means  of  ascertaining  the  truth,  and 
the  rule  of  evidence  is  well  settled  that  circumstances  inconclusive  if  separately- 
considered  may  by  their  joint  operation,  especially  when  corroborated  by  moral 
coincidences,  be  sufficient.  Signs  of  insolvency  were  too  many  and  too  marked 
not  to  warn  the  president  of  this  bank  that  he  was  getting  a  prohibited  advan- 
tage over  other  creditors.  The  facts  are  so  persuasive  that  they  would  have 
given  reasonable  ground  for  suspicion  to  persons  far  less  astute  and  less  ac- 
customed to  the  ways  of  business  in  general  than  was  the  president  of  this  bank." 
Quoted  further  at  §  1410. 

The  question  is  one  for  the  jury,^*  where  the  action  is  one  at  law,  yet 
where  the  facts  are  estabHshed,  then  as  matter  of  law  the  court  may  direct 
a  verdict  as  in  other  cases ;  ^*  but  not  so  where  the  facts  are  not  established 
sufficiently  to  have  authorized  a  directing  of  a  verdict  in  other  cases. ^^ 

The  adjudication  of  bankruptcy  does  not  establish  the  existence  of  rea- 
sonable cause  for  belief  on  the  creditor's  part.^* 

§1397.  Preferential  Transfer  Not  Necessarily  Fraudulent. — The 

action  is  not  one  for  fraud.    A  preference  is  not  necessarily  fraudulent.^'^ 


money;  citcitor,  a  bank,  knowing  such 
facts,  procured  payment  of  notes  out 
of  insurance  money,  desiring  to  tecure 
pay  befoie  complications  arose.  Irish 
V.  Citizens  Trust  Co.,  31  A.  B.  R.  39 
(D.  C.  N.  Y.). 

Lumber  company  needing  funds, 
borrows,  but  real  cause  of  failure  sei- 
zure of  timber  by  United  States  gov- 
ernment. McDonald  v.  Clearwater  R. 
Co.,  21  A.  B.'  R.  183,  164  Fed.  1007  (U. 
S.  C.  C.  Idaho). 

Unrequested  repayment  of  loan  with 
letter  stating  money  can  no  longer  be 
tised.  Wright  v.  Sampter,  18  A.  B.  R. 
355,  152  Fed.  196  (D.  C.  N.  Y.). 

Debtor  reputed  to  be  wealthy  farmer 
had  made  financial  statements  year  be- 
fore showing  net  worth  $100,000,  trans- 
fer not  inclusive  of  all  property.  Co- 
der V.  Arts,  18  A.  B.  R.  513,  153  Fed. 
943   (C.  C.  A.  Iowa). 

Merely  reasonable  cause  of  belief 
that  debtor  insolvent,  not  enough.  In 
re  First  Nat'l  Bk.  of  Louisville,  18  A. 
B.  R.  766,  155  Fed.  100  (C.  C.  A.  Ky.). 

Fire  insurance  policies  transferred, 
circumstances  insufficient.  In  re  Neill- 
Pinckney-Maxwell  Co.,  33  A.  B.  R. 
401,  170  Fed.  481   (D.  C.   Pa.). 

Creditor  relinquishing  personal  en- 
dorsement of  stockholder  in  exchange 
for  mortgage  on  bankrupt  corporation's 
assets,  but  without  knowledge  of  the 
insolvent  condition  of  the  debtor.  In 
re  Evans  Lumber  Co  .  33  A.  B.  R.  881, 
176  Fed.  643   (D.  C.  Ga.). 

Cotton  merchants  receiving  security 
from  local  cotton  broker  who  becomes 
bankrupt.  In  re  Peacock,  34  A.  B.  R. 
159,  178  Fed.  851  (D.  C.  N.  Car.). 


Other  instances,  miscellaneous.  In  re 
Tindal,  18  A.  B.  R.  773,  155  Fed.  456 
(D.  C.  S.  Car.);  Stevens  v.  Oscar  Hol- 
way  Co.,  19  A.  B.  R.  .399,  156  Fed.  90 
(D.  C.  Me.);  Utah  Ass'n  of  Credit 
Men  V.  Boyle  Fur.  Co.,  26  A.  B.  R. 
867  (Sup.  Ct.  Utah);  In  re  Frazin  & 
Oppenheim,  29  A.  B.  R.  314,  201  Fed. 
86  (C.  C.  A.  N.  Y.);  In  re  Richards, 
Inc.,  28  A.  B.  R.  636  (Ref.  Dist.  Col., 
affirmed  by  Sup.  Ct.  Dist.  Col.); 
Powell  V.  Gate  City  Bank,  34  A. 
B.  R.  317,  178  Fed.  610  (C.  C.  A.  Mo.); 
Stern  v.  Paper  Co.,  25  A.  B.  R.  451,  183 
Fed.  228  (D.  C.  N.  D.). 

23.  Kaufman  v.  Treadway,  12  A.  B. 
R.  684,  195  U.  S.  271;  Christopherson 
z:  Oleson,  102  N.  W.  685  (Sup.  Ct. 
S.  Dak.). 

24.  Christopherson  v.  Oleson,  102 
N.  W.  685  (Sup.  S.  Ct.  Dak.). 

25.  Upson  V.  Mt.  Morris  Bk.,  14  A. 
B.  R.  6  (N.  Y.  Sup.  Ct.  App.  Div.). 

26.  Compare  post,  §  1777;  also  see 
Laundy  v.  Nat'l  Bk.,  11  A.  B.  R. 
333  (Sup.  Ct.  Kans.);  Hussey  v.  Dry 
Goods  Co.,  17  A.  B.  R.  513,  148  Fed. 
598   (C.  C.  A.  Kans.). 

27.  See  ante,  §§  113,  1305.  Little  v. 
Hardware  Co.,  13  A.  B.  R.  439,  133 
Fed.  874  (C.  C.  A.  Tex.);  Baden  v. 
Bertenshaw,  11  A.  B.  R.  308  (Sup.  Ct. 
Kans.);  Upson  v.  Mt.  Morris  Bk.,  14 
A.  B.  R.  6  (N.  Y.  Sup.  Ct.  App.);  In 
re  Duflfy,  9  A.  B.  R.  360,  118  Fed.  926 
(D.  C.  Penn.);  Githens  v.  Shiffler,  7 
A.  B.  R.  453,  113  Fed.  505  (D.  C. 
Penn.);  In  re  Belknap,  13  A.  B.  R. 
329,  139  Fed.  646  (D.  C.  Penn.);  Fry 
V.  Pennsylvania  Trust  Co.,  5  A.-  B.  R. 
53   (opinion  of  Com.  Pleas);   Chism  v. 
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Coder  v.  Arts,  22  A.  B.  R.  1,  213  U.  S.  223:  "A  consideration  of  the  provisions 
of  the  bankruptcy  law  as  to  preferences  and  conveyances  shows  that  there  is  a 
wide  difference  between  the  two,  notwithstanding  they  are  sometimes  spolcen  of 
in  such  a  way  as  to  confuse  the  one  with  the  other.  A  preference,  if  it  have  the 
effect  prescribed  in  §  60,  enabling  one  creditor  to  obtain  a  greater  portion  of  the 
estate,  than  others  of  the  same  class,  is  not  necessarily  fraudulent.  Preferences 
are  set  aside  when -made  within  four  months,  with  a  view  to  obtaining  an  equal 
distribution  of  the  estate,  and  in  such  cases  it  is  only  essential  to  show  a  transfer 
by  an  insolvent  debtor  to  one  who,  himself  or  by  his  agent,  knew  of  the  inten- 
tion to  create  a  preference.  In  construing  the  Bankruptcy  Act  this  distinction 
'must  be  kept  constantly  in  mind.  As  was  said  in  Githens  v.  ShifHer,  112  Fed. 
505:  'An  attempt  to  prefer  is  not  to  be  confounded  with  an  attempt  to  defraud, 
nor  a  preferential  transfer  with  a  fraudulent  one.'  In  re  Maher,  144  Fed.  503-505, 
it  was  well  said  by  the  district  court  of  Massachusetts:  'In  a  preferential  trans- 
fer the  fraud  is  constructive  or  technical,  consisting  in  the  infraction  of  that  rule 
of  equal  distribution  among  all  creditors  which  it  is  the  policy  of  the  law  to 
enforce  when  all  cannot  be  fully  paid.  In  a  fraudulent  transfer  the  fraud  is  ac- 
tual— the  bankrupt  has  secured  an  advantage  for  himself  out  of  what  in  law 
should  belong  to  his  creditors,  and  not  to  him.'  " 

Crooks  V.  People's  Nat.  Bk.,  3  A.  B.  R.  338,  46  App.  Div.  N.  Y.  335:  "Under 
this  statute  the  question  of  fraud  does  not  enter;  it  is  the  result  or  effect  of 
the  act  done  that  is  declared  against,  not  the  manner  nor  method  by  which  it 
is  done,  no  matter  how  circuitous  the  method  may  be.  If  the  effect  of  a  transfer 
of  property  ma4e  within  four  months  *  •=  *  is  to  enable  any  of  the  bank- 
rupt's creditors  to  obtain  a  greater  percentage  of  his  debt  than  others  of  the 
same  class,  then  such  transfer  is  voidable  if  the  person  receiving  it  or  to  be 
benefited  thereby  had  reasonable  cause  to  believe  that  it  was  intended  thereby 
to  give  a  preference.'' 

But  it  is  not  a  joinder  of  inconsistent  causes  of  action  to  allege  the  trans- 
action alternatively,  as  whether  a  preference  or  a  fraudulent  conveyance. ^^ 

§  1398.  Creditor  Need  Not  Actually  Know,  nor  Actually  Believe. 

— It  is  not  necessary  to  prove  the  creditor  himself  actually  knew  of  the 
debtor's  intent  or  condition ;  ^9  nor  is  it  necessary  to  prove  the  creditor  him- 

Bk.,  5  A.  B.  R.  56,  77  Miss.  599;  In  re  Barton,  5  A.  B.  R.  777  (Sup.  Ct.  App. 

Block,   15   A.    B.   R.   752,   142   Fed.   674  N.  Y.);  In  re  Eggert,  4  A.  B.  R.  452, 

(C.   C.  A.   N.   Y.);   Manning  v.  Evans,  107  Fed.  735   (C.  C.  A.  Wis.);  note  to 

19   A.   B.   R.   217,   156   Fed.  106    (D.   C.  Crooks  v.  People's  Nat'l  Bk.,  3  A.   B. 

N.   J.);    In    re    Kullberg,   23    A.    B.    R.  R.   238     (N.   Y.    Sup.    Ct.   App.     Div.); 

758,     176     Fed.    585     (D.     C.     Minn.);  Sundheim  v.  Ridge  Ave.  Bk.,  15  A.  B. 

Eichholz   V.    Polack,    25    A.    B.    R.    243  R.   132,  138  Fed.  951   (D.  C.   Penn.,  af- 

(App.  Div.  N.  Y.);  Templeton  v.  Wol-  firmed    sub.     nom.      Ridge    Ave.     Bk. 

lens,  29  A.  B.  R.  208,  200  Fed.  257   (C.  w.  Sundheim,  16  A.  B.  R.  863) ;  Enghsh 

C.  A.  N.  Y.).  -v.  Ross,  15  A.  B.  R.  374,  140  Fed.  630 

28.  Compare  post,  §  1739.  Wright  (D.  C.  Penn.);  compare.  Western 
V.  Skinner,  14  A.  B.  R.  500,  136  Fed.  Tie  &  Timber  Co.  v.  Brown,  13  A.  B. 
694  (D.  C.  N.  Y.);  Bryan  v.  Madden,  R.  451,  196  U.  S.  503;  In  re  Hines, 
11  A.  B.  R.  763,  78  N.  Y.  Supp.  220;  16  A.  B.  R.  497,  144  Fed.  543 
Pratt  z'.  Christie,  13  A.  B.  R.  1,  95  App.  (D.  C.  Penn.);  In  re  Mills  Co.,  20 
Div.  282;  inferentially,  Laundy  v.  Bk.,  A.  B.  R.  501,  162  Fed.  42  (D.  C.  N. 
11  A    B    R.  223   (Sup.  Ct.  Kans.).  Car.);    Rogers    v.    Fidelity    Sav.    Bank 

29.  In  re  Jacobs,  1  A.  B.  R.  518  (D.  &  Loan  Co.,  23  A.  B.  R.  1,  173  Fed. 
C  La),  and  note.  Hackney  v.  Ray-  735  (D.  C.  Ark.);  Brewster  v.  Gofif 
mond  Bros.  Clarke  Co.,  10  A.  B.  R.  Lumber  Co.,  21  A.  B.  R.  106,  164  Fed. 
213  (reversed  on  the  facts  in  13  A.  B.  124  (D.  C.  Pa.),  quoted  at  §  1410; 
R     164),    68    Neb.     624;     Crittenden   v.  (1867)   Burfee  v.   First   Nat'l   Bk.,  9   N. 
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self  actually  believed.^'' 

Rogers,  Trustee  v.  Am.  Halibut  Co.,  31  A.  B.  R.  576  (Mass.) :  "It  is  unneces- 
sary to  show  actual  knowledge  or  belief  by  the  creditor." 

In  re  Andrews,  14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  Mass.):-  "Hardy,  what- 
ever his  actual  belief,  had  reasonable  cause  to  believe  that  Andrews  was  insol- 
vent." 

Pratt  V.  Columbia  Bank,  18  A.  B.  R.  406,  157  Fed.  137  (D.  C.  N.  Y.) :  "The 
meaning  of  the  words  'reasonable  cause  to  believe'  has  been  too  often  the 
subject  of  decision  to  require  extended  citation  of  authority.  Knowledge  is  not 
necessary,  nor  even  belief,  but  only  reasonable  cause  to  believe,  which  is  a  very 
different  thing." 

And  it  is  no  defense  for  the  creditor  to  prove  that  actually  he  did  not  so 
believe.^^ 

Thus,  the  mere  fact  that  the  creditor  was  a  young  lady,  unacquainted 
with  business  affairs,  who  did  not  appreciate  the  significance  of  the 
facts,  was  held  to  be  no  excuse;  the  real  test  being  what  deduction  or 
inference  the  ordinary  business  man  would  have  drawn  from  the  same 
facts. 

Obiter,  Wright  v.  Sampter,  18  A.  B.  R.  355,  153  Fed.  196  (D.  C.  N.  Y.) : 
"The  peculiarity  of  this  case  is  that  the  mind  to  be  affected  is  that  of  a  con- 
fiding niece,  wholly  unacquainted  with  business  knowledge,  and  however  intel- 
ligent and  prudent  in  matters  within  her  own  experience,  incapable  of  com- 
prehending the  significance  of  business  facts,  which  would  have  been  more 
than  enlightening  to  men  of  the  business  world.  It  is  therefore  urged  by  the 
defendants  that  Barbour  v.  Priest,  103  U.  S.  293,  justifies  the  proposition  that 
not  only  must  the  facts  exist  and  be  sufficiently  impressive  to  make  inquiry  in 
such  minds  as  are  catalogued  in  the  cases  above  cited,  but  they  must  be  suffi- 
cient to  impress  their  significance  upon  the  mind  of  the  person  to  be  affected — 
in  this  case  a  woman  leading  a  life  apart  from  the  world  of.  business.  It  was 
indeed  said  in  the  case  last  cited  (one  inducing  great  sympathy  for  the  preferred 
creditor)   that  it  is  "necessary  to  prove  the  existence  of  this  reasonable  cause  of 

B.  Reg.  314;  In  re  McDonald  &  Sons,  ginia  Hardwood  Mfg.  Co.,  15  A.  B.  R. 

24  A.   B.   R.   446,   178   Fed.   487   (D.   C.  135,  139   Fed.  209    (D.   C.  Ark.);   In   re 

S.    Car.),     quoted   at   §     1410);     obiter,  Hines,   16   A.    B.   R.   497,   144   Fed.   543 

Dougherty  v.   First   Nat.   Bank,   28   A.  (D.  C.  Penn.);  English  v.  Ross,  15  A. 

B.    R.     263i,    197     Fed.    241     (C.    C.     A.  B.   R.   374,   140    Fed.   630    (D.    C.    Pa.); 

Ohio) ;  Shale  v.  Farmers'  Bank,  25  A.  Rogers   v.   Fidelity    Sav.    Bk.    Sc    Loan 

B.  R.  888  (Kans.),  quoted  at  §  1399;  Co.,  23  A.  B.  R.  1,  172  Fed.  735  (D. 
Hewitt  V.  Boston  Strawboard  Co.,  31  C.  Ark.);  Hewitt  v.  Boston  Straw- 
A.  B.  R.  652   (Mass.).  board   Co.,    31   A.    B.   R.    652    (Mass.); 

30.  In  re  Jacobs,  1  A.  B.  R.  518   (D.  Shale   v.   Farmers    Bank,   25   A.    B.    R. 

C.  La.);  Hackney  v.  Raymond  Bros.  888  (Kans.),  quoted  at  §  1399;  In  re 
Clarke  Co.,  10  A.  B.  R.  213,  reversed  McDonald  &  Sons,  24  A.  B.  R.  446, 
on  the  facts  in  13  A.  B.  R.  164,  178  Fed.  487  (D.  C.  S.  Car.),  quoted  at 
68    Neb.    624;    Crittenden   v.    Barton,    5  §  1410. 

A.   B.   R.   777    (N.   Y.   Sup.   Ct.);   In   re  31.  In  re  Hines,  16  A.  B.  R.  497,  144 

Eggert,   4  A.    B.   R.   452,   107    Fed.   735  Fed.     543      (D.    C.     Penn.);     Shale    v. 

(C.    C.    A.    Wis.);    note    to    Crooks    v.  Farmers      Bank,      25      A.      B.     R.     888 

People's  Nat'I  Bk.,  3  A.  B.  R.  238   (N.  (Kans.),   quoted   at   §   1399.      Compare, 

Y.   Sup.    Ct.   App.    Div.);    Sundheim   v.  to  such  general  effect,  Hamilton  Bank 

Ridge  Ave.   Bk.,    15   A.   B.   R.    132,   138  v.   Balcomb,  24  A.  B.   R.  338,   177  Fed. 

Fed.    951    (D.    C.    Penn.);    In    re    Vir-  155  (C.  C.  A.  III.). 
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belief  *  *  *  in  the  mind  of  the  preferred  party'  (p.  296).  But  these  words 
must  be  taken  in  conjunction  with  the  whole  opinion,  which  was  written  in  ex- 
press consonance  with  Grant  v.  Bank,  supra,  and  the  phrase  quoted.  I  take 
to  assume  in  'the  preferred  party'  the  mind  of  'an  ordinarily  intelligent  man.' 
It  would  be  int.olerable  that  the  voidability  of  a  preference  should  depend  not 
upon  the  effect  of  facts  admittedly  or  by  proof  known  to  a  defendant,  but  upon 
the  degree  of  intelligence  or  experience  which  such  defendant  was  capable  of 
exercising  in  respect  thereto;  such  a  rule  would  put  a  premium  upon  ignorance 
and  encourage  the  assumption  thereof.  The  rule  here  applicable  is  therefore; 
would  an  ordinarily  intelligent  and  prudent  business  man  have  had  reasonable 
cause  to  believe  upon  any  facts  known  to  Miss  Sampter  that  her  uncle  in- 
tended to  prefer  herself,  her  sister  and  mother?  I  think  not."  This  case  is 
further  quoted  at  §  1399. 

§  1399.  Sufficient  if  Circumstances  Such  as  to  Raise  Inference  of 
Belief  on  Creditor's  Part. — It  is  sufficient  to  prove  that  the  circum- 
stances, all  taken  together,  were  such  as  would  naturally  have  led  an  or- 
dinary business  man  to  believe.^  ^ 

Rogers  v.  American  Halibut  Company,  31  A.  B.  R.  576  (Mass.) :  "If  the  cir- 
cumstances are  such  as  would  lead  the  ordinary  prudent  man  of  affairs  to  the 
conclusion  that  his  debtor  is  insolvent,  he  obtains  a  preferential  payment  within 
the  meaning  of  the  statute  by  accepting  payment  in  whole  or  in  part  of  the 
debt,  where  the  trarisaction  takes  place  within  four  months  prior  to  adjudica- 
tion and  other  creditors  of  the  same  class,  because  of  the  greater  percentage 
received,  must  accept  decreased  dividends.  Hewitt  v.  Boston  Strawboard  Co., 
214  Mass.  260;  Wilson  v.  Mitchell-Woodbury  Co.,  214  Mass.  514." 

32.  Buchanan  v.  Smith,  16  Wall.  277;  C.  A.  N.  Y.);  Brewster  v.  Gofif  Lum- 
Dutcher  v.  Wright,  94  U.  S.  553;  Bank  ber  Co.,  21  A.  B.  R.  106,  164  Fed.  124 
V.  Cook,  95  U.  S.  343;  In  re  Virginia  (D.  C.  Pa.),  quoted  at  §  1410;  Whit- 
Hardwood  Mfg.  Co.,  15  A.  B.  R.  135,  well,  trustee,  v.  Wright,  23  A.  B.  R. 
139  Fed.  209  (D.  C.  Ark);  Benedict  747  (N.  Y.  Sup.  Ct.  App.  Div.);  Hunt- 
V.  Deshell,  11  A.  B.  R.  20,  «8  N.  E.  ington  v.  Baskeville,  27  A.  B.  R.  219, 
999;  In  re  Jacobs,  1  A.  B.  R.  518  (D.  192  Fed.  813  (C.  C.  A.  S.  D.);  In  re 
C.  La.);  Crooks  v.  People's  Nat'l  Bk.,  McDonald  &  Sons,  24  A.  B.  R.  446; 
3  A.  B.  R.  238,  46  App.  Div.  N.  Y.  335;  178  Fed.  487  (D.  C.  S.  Car.),  quoted 
Hackney  v.  Raymond  Bros.  Clarke  at  §  1410;  Stern  v.  Paper,  25  A.  B.  R. 
Co.,  10  A.  B.  R.  213,  reversed  in  13  A.  451,  183  Fed.  228  (D.  C.  N.  D.) ;  In 
B.  R.  164,  68  Neb.  624;  In  re  Andrews,  re  Richards,  38  A.  B.  R.  636, 
14  A.  B.  R.  247,  135  Fed.  599  (D.  C.  (Sup.  Ct.  Dist.  Columbia);  In  re 
Mass.):  Payment  by  return  of  goods  Gibson,  37  A.  B.  R.  401,  191  Fed.  665 
and  not  by  cash  in  the  usual  course  (D.  C.  S.  D.);  In  re  Dorr,  28  A.  B. 
of  trade,  coupled  with  knowledge  that  R.  505,  196  Fed.  393  (C.  C.  A.  Cal.), 
debtor  does  not  pay  debts.  Critten-  quoted  at  §  1410;  In  re  The  Leader, 
den  V.  Barton,  5  A.  B.  R.  775  (N.  Y.  26  A.  B.  R.  668,  190  Fed.  624  (D.  C. 
Sup.  Ct.  App.  Div.);  Upson  v.  Mt.  Ark.);  In  re  Martin,  37  A.  B.  R.  151 
Morris  Bk.,  14  A.  B.  R.  6  (N.  Y.  Sup.  (D.  C.  Tex.);  Spencer  v.  Nekemoto, 
Ct.   App.    Div.);    In   re   Beerman,   7   A.  8.4   A.    B.    R.    517    (D.    C.   Hawaii);   in- 

B.  R.  431,  112  Fed.  663  (D.  C.  Ga.) ;  stance.  In  re  Harrison  Bros.,  28  A. 
Parker  v.  Black,  16  A.  B.  R.  205,  143  B.  R.  684,  197  Fed.  320  (D.  C.  Pa.); 
Fed.  560  (D.  C.  N.  Y.,  affirmed  in  18  McGirr  v.  Humphreys  Grocery  Co., 
A.  B.  R.  15);  In  re  Hines,  16  A.  B.  R.  26  A.  B.  R.' 518  (D.  C.  Ohio). 

497,    144    Fed.    543    (D.    C.    Penn.);    In  And    the    assertions    of    the    creditor 

re    Hickerson,    20    A.    B.    R.     682,     162  as  to  his  actual  lack  of  belief  are  not 

Fed.    345    (D.    C.    Idaho);    In    re    Mills  to   be   controlling.      Hamilton    Bank  v. 

Co.,   20  A.   B.   R.   501,   162   Fed.   42   (D.  Balcomb,  24  A.  B.  R.  338,  177  Fed.  155 

C.  N.   Car.);   Wright  -v.   Skinner   Mfg.  (C.  C.  A.  Ills.). 
Co.,  20  A.  B.  R.  527,  162  Fed.  315  (C. 
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Hewitt  V.  Boston  Strawboard  Co.,  31  A.  B.  R.  653  (Mass.):  "Where  there 
is  reasonable  cause  to  believe,  that  at  the  date  of  the  transfer  within  the  statu- 
tory period,  the  debtor  is  insolvent  and  payment  is  accepted  of  a  debt  overdue, 
it  is  immaterial  whether  the  creditor  actually  believes  what  may  have  been  dis- 
closed as  to  the  true  state  of  aflfairs." 

Alexander  v.  Redmond  [before  Amendment  of  1910],  24  A.  B.  R.  620,  180  Fed. 
92  (C.  C.  A.  N.  Y.) :  "If  he  has  reasonable  cause  to  believe  that  that  person 
is  insolvent  and  has  also  reasonable  cause  to  believe  that  the  effect  of  the  trans- 
fer will  be  to  enable  the  transferee  to  obtain  a  greater  percentage  of  his  debt 
than  any  other  creditor  of  the  same  class,  the  requirements  of  the  concluding 
part  of  §  60  are  fully  met." 

Bardes  v.  First  National  Bank  of  Hawarden,  12  A.  B.  R.  771,  122  Iowa  443: 
"We  concede  the  legal  proposition  contended  for  in  behalf  of  defendants  that 
a  mere  suspicion  of  financial  embarrassment  is  not  enough  to  charge  the  cred- 
itor with  knowledge  of  insolvency.  *  *  *  But  it  is  enough  to  constitute  a 
reasonable  cause  to  believe  him  insolvent  that  the  facts  and  circumstances  with 
reference  to  the  debtor's  financial  condition  which  are  brought  home  to  the 
creditor  are  such  as  would  put  an  ordinarily  prudent  man  upon  inquiry,  which, 
if  pursued,  would  lead  to  knowledge  of  insolvency." 

In  re  Eggert,  4  A.  B.  R.  449,  102  Fed.  735  (C.  C.  A.  Wis.,  affirming  3  A.  B.  R. 
341) :  "It  is  not  essential  that  the  creditor  should  have  actual  knowledge  of, 
or  belief  in,  his  debtor's  insolvency,  but  that  he  should  have  reasonable  cause 
to  believe  his  debtor  to  be  insolvent;  that  if  facts  and  circumstances  with 
respect  to  the  debtor's  financial  condition  are  brought  home  to  him,  such  as 
would  put  an  ordinarily  prudent  man  upon  inquiry,  the  creditor  is  chargeable 
with  knowledge  of  the  facts  which  such  inquiry  should  reasonably  be  expected 
to  disclose." 

Toof  V.  Martin,  13  Wall.  40:  "It  is  a  general  principle  that  every  one  must 
be  presumed  to  intend  the  necessary  consequences  of  his  acts.  The  transfer, 
in  any  case,  by  a  debtor,  of  a  large  portion  of  his  property,  while  he  is  insol- 
vent, to  one  creditor,  without  making  provision  for  an  equal  distribution  of 
its  proceeds  to  all  of  his  creditors,  necessarily  operates  as  a  preference  to  him, 
and  must  be  taken  as  conclusive  evidence  that  a  preference  was  intended,  unless 
the  debtor  can  show  that  he  was  at  the  time  ignorant  of  his  insolvency,  and 
that  his  affairs  were  such  that  he  could  reasonably  expect  to  pay  all  his  debts. 
*  *  *  Xhe  burden  of  proof  is  upon  him  in  such  case,  and  not  upon  the 
assignee  or  contestant  in  bankruptcy.  *  *  *  The  Statute,  to  defeat  the  con- 
veyances, does  not  require  that  the  creditors  should  have  had  absolute  knowl- 
edge on  the  point,  nor  even  that  they  should,  in  fact,  have  had  any  belief  on 
the  subject.  It  only  requires  that  they  should  have  had  reasonable  cause  to 
believe  that  such  was  the  fact.  And  reasonable  cause  they  must  be  considered 
to  have  had  when  such  a  state  of  facts  was  brought  to  their  notice  in  respect 
to  the  affairs  and  pecuniary  condition  of  the  bankrupts  as  would  have  led 
prudent  business  men  to  the  conclusion  that  they  could  not  meet  their  obliga- 
tions as  they  matured  in  the  ordinary  course  of  business  ['insolvency'  under 
Act  of  1867]." 

Sundheim  v.  Ridge  Ave.  Bk.,  15  A.  B.  R.  132,  134,  138  Fed.  951  (D.  C.  Pa., 
■affirmed  sub  nom.  Bank  v.  Sundheim,  16  A.  B.  R.  863) :  "Reasonable  cause  to 
believe  that  it  was  intended  to  give  a  preference  does  not  require  proof  that 
the  defendant  had  either  actual  knowledge  or  actual  belief,  but  only  such  sur- 
rounding circumstances  as  would  lead  an  ordinarily  prudent  business  man  to 
conclude  that  a  preference  was  intended." 

Ogden  V.  Reddish,  29  A.  B.  R.  531,  200  Fed.  977  (D.  C.  Ky.) :  "One  may  sus- 
pect, believe,  or  know  that  such  a  thing  is  so,  without  any  interest  or  desire  to 
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have  it  otherwise;  but  he  cannot  fear  that  it  is  so  without  such  interest  or  de- 
sire. These  mental  states  are  separate  and  distinct  from  each  other.  They 
do  not  shade  off  into  one  .another.  Possibly,  where  a  creditor  suspects  his 
debtor  is  insolvent,  he  also  fears  that  he  is.  At  any  rate,  he  readily  passes  from 
the  one  state  to  the  other.  Now,  the  only  one  of  these  four  mental  states  which 
the  statute  calls  for  is  knowledge.  It  does  not  use  the  word  'know,'  but  that 
which  is  its  equivalent,  to  wit,  'shall  have  reasonable  cause  to  believe.'  Having 
reasonable  cause  to  believe  is  knowing  that  the  reasonable  effect  of  knowing 
which  is  belief,  or  that  which  reasonably  should  cause  belief.  There  are  dif- 
ferent degrees  of  knowledge  which  it  is  possible  for  the  preferred  creditor  to 
have.  He  may  know  that  the  debtor  is  insolvent,  and  that  the  transfer  to  him 
covers  a  greater  percentage  of  his  property  than  he  is  entitled  to,  and  hence 
that  it  effects  a  preference.  Possibly  this  is  a  greater  degree  of  knowledge 
than  called  for  by  the  terms  of  the  statute,  but  it  is  within  its  intent.  For  if 
a  lesser  degree  of  knowledge  suffices,  certainly  the  greater  degree  is  not  to  be 
excluded.  Then  comes,  not  such  knowledge,  but  knowledge  of  that  the  rea- 
sonable effect  of  knowing  which  is  belief  to  that  effect.  This  degree  of  knowl- 
edge is  called  for  in  so  many  words.  Then  comes  knowledge  of  that  the  rea- 
sonable effect  of  knowing  which  is  not  such  belief,  but  only  a  fear  or  suspi- 
cion that  such  is  the  case.  Such  a  degree  of  knowledge  is  certainly  not  within 
the  words  of  the  statute. 

"The  problem  I  have  been  considering  is  whether  it  is  ever  possible  for  a 
case  where  the  preferred  creditor  has  only  such  a  degree  of  knowledge  to  come 
within  the  statute,  and,  if  so,  on  what  basis  does  it  come  within  it?  The  con- 
viction reached  has  been  that  it  is  possible.  If  the  degree  of  knowledge  is 
such  as  to  engender  fear-  that  such  is  the  case,  so  strong  that  the  preferred 
creditor  refrains  from  availing  himself  of  the  means  at  his  hand  for  ascertain- 
ing the  truth,  in  order  to  keep  himself  in  the  dark  in  regard  thereto,  and  to  be 
in  position  to  claim  that  he  did  not  have  reasonable  cause  to  believe  that  the 
transfer  to  him  would  work  a  preference,  the  case  is  covered  by  the  statute. 
It  is  brought  within  the  statute  by  holding  that  he  had  constructive  knowledge 
of  what  he  would  have  ascertained,  had  he  inquired,  and  the  effect  of  construc- 
tive knowledge  is  the  same  always  as  actual." 

The  test  is,  What  inference  would  the  ordinarily  intelligent  business  man 
draw  from  the  facts? 

Wright  V.  Sampter,  18  A.  B.  R.  355,  152  Fed.  196  (D.  C.  N.  Y.) :  "The  rule  is 
equally  well  established  that  it  is  sufficient  if  the  facts  brought  home  to  the 
person  sought  to  be  affected  are  such  as  would  produce  action  and  inquiry  on 
the  part  of  'an  ordinarily  intelligent  man'  (Grant  v.  Bank,  97  U.  S.  80);  'a 
prudent  business  man'  (Bank  v.  Cook,  95  U.  S.  343;  Toof  v.  Martin,  13  Wall. 
40);  'a  person  of  ordinary  prudence  and  discretion'  (Wager  v.  Hall,  16  Wall. 
584);  'an  ordinarily  prudent  man'  (In  re  Eggert,  4  Am.  B.  R.  449);  'a  prudent 
man'  (Dutcher  v.  Wright,  94  U.  S.  553)."     This  case  further  quoted  at  §  1398. 

Coder  v.  McPherson,  18  A.  B.  R.  523,  152  Fed.  951  (C.  C.  A.  Iowa):  "No- 
tice of  facts  which  would  incite  a  man  of  ordinary  prudence  to  an  enquiry  un- 
der similar  circumstances  is  notice  of  all  the  facts  which  a  reasonably  diligent 
inquiry  would  disclose." 

Compare,  In  re  Pfaffinger,  18  A.  B.  R.  807,  154  Fed.  528  (D.  C.  Ky.):  "The 
test  is  whether  the  creditor  who  is  charged  with  having  received  a  voidable 
preference  had  at  the  time  of  receiving  it  such  information  as  ought  to 
have  led  a  reasonably  prudent  man  to  the  conclusion  that  a  preference  was 
thereby   intended,   and    this    includes,    as   we    have    seen,   the    necessary   element 
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of  sufficient  information  of  the  affairs  of  the  debtor  as  ought  to  lead  a 
reasonably  prudent  man  to  the  conclusion  that  he  was  then  insolvent.  Mere 
suspicion  of  insolvency  is  not  sufficient,  nor  is  mere  unwillingness  to  trust 
further.  Some  authorities,  indeed,  fix  a  test  to  the  effect  that  the  creditor 
must  be  regarded  as  having  been  preferred  if  at  the  time  of  the  transfer  or 
payment  he  had  information  sufficient  to  put  a  reasonably  prudent  man  upon 
inquiry,  which  if  made  and  pursued  would  lead  to  a  full  knowledge  of  the 
debtor's  condition.  Such  a  rule  must  have  a  reasonable  construction,  and  to 
make  it  operate  justly,  must  relate  to  information  of  the  financial  condition 
and  property  of  the  debtor,  and  not  merely  to  whether  he  had  already  bor- 
rowed from  the  creditor  quite  as  much  or  more  money  than  the  latter  thought 
it  was  best  to  lend  to  him  for  other  and  different  reasons." 

Thus,  the  resort  to  unusual  methods  of  payment  or  securing  of  payment 
will  raise  an  inference  of  beUef  that  a  preference  was  within  the  contempla- 
tion of  the  parties. ^3 

Shale  V.  Farmers  Bank,  25  A.  B.  R.  888  (Kans.):  "Conceding  that  the  bank 
has  the  right  to  set  off  a  depositors  account  against  a  matured  indebtedness  due 
the  bank,  it  appears  that  in  this  case  the  payment  was  not  made  by  the  bank  ap- 
plying the  depositors  account  to  the  payment,  but  by  a  check  which  it  had  re- 
quired the  bankrupt  to  give  in  payment  of  notes  not  due.  A  payment  under 
somewhat  similar  circumstances  was  held  to  constitute  a  preference  in  Ridge 
Ave.  Bank  v.  Sundheim,  16  A.  B.  R.  863,  145  Fed.  798  (C.  C.  A.  3d  Cir.).  To 
the  same  effect  is  Irish  v.  Citizens  Trust  Co.,  31  A.  B.  R.  39,  163  Fed.  880  (D. 
C.  N.  Y.),  where  it  was  held  that  a  bank  cannot  charge  a  debtor's  account  or 
receive  a  check  in  payment  of  note  it  holds,  which  is  not  yet  due,  without  con- 
stituting a  preference  under  the  bankruptcy  law.  The  mere  statement  of  the 
cashier  that  he  did  not  believe  that  Summerfelt  was  in  failing  circumstances 
did  not  require  that  the  case  should  be  submitted  to  the  jury,  in  view  of  the  un- 
disputed facts.  Proof  of  actual  knowledge  or  actual  belief  on  the  part  of  the 
officers  of  the  bank  was  not  required.  To  constitute  a  preference  it  is  only 
necessary  to  show  that  the  creditor  had  reasonable  cause  to  believe  that  a 
preference  was  intended    ["would  be  obtained"  since  amendment  of  1910]." 

Similarly,  the  taking  of  a  mortgage  or  other  transfer  of  substantially  all 

33.  In  re  Andrews,  14  A.   B.  R.  247,  endorser;     Coleman    v.     Decatur     Egg 

135  Fed.  599  (D.  C.  Mass.):  Return  of  Case  Co.,  26  A.  B.  R.  249,  186  Fed.  136 

goods  not  cash.  (C.    C.   A.    Mo.),   quoted   in   this   same 

But   see   Laundy  v.    First    Nat'l   Bk,  section    (§    1399);    In    re    McDonald    & 

11    A.    B.     R.    223     (Sup.     Ct.    Kans.),  Sons,    34   A.    B.    R.    446,    178    Fed.    487 

where  it  was  held,  that  the  depositing  (D.    C.    S.    Car.),    quoted    at    §§    1406, 

of  book  accounts  as  security  with  the  1410;  Tilt  v.  Citizens  Trust  Co.,  27  A. 

creditor   was    not    sufficient.      Yet    this  B.   R.  330,  191  Fed.  441   (D.   C.   N.  J.), 

was   a   most   extraordinary   proceeding  affirmed  Citizens  Trust  Co.  v.  Tilt,  39 

it  would   seem.     Business  men  do  not  A.   B.   R.   906,   300   Fed.   410    (C.   C.  A. 

usually     resort     to     the     pledging     of  N.  J.). 

their   book  accounts  until  they  are   in  But  compare  Newman  v.  Dry  Goods 

extremis.  Co.,    31    A.    B.    R.    399     (Kansas     City 

Wright   V.    Skinner   Mfg.    Co.,   20   A.  Court  of  Appeals),  wherein  a  jury  re- 

B.   R.   537,   163   Fed.   315    (C.   C.  A.   N.  turned   a   verdict   under    evidence    that 

Y.),    which    was    a    case    of    pledging  would  seem  clearly  to  have  proved  the 

equity  of  redemption   in   stock  already  existence   of   reasonable   cause   for   be- 

pledged;    In   re    Bailey    &    Son,    21    A.  lief,   though   appellate   court   could   not 

B.    R.   911,    166    Fed.    982    (D.    C.    Pa.),  rule  that  it  was  sufficient  as  matter  of 

where     goods     were     set     apart     and  law  to  warrant  a  reversal, 
marked    to    secure    an    accommodation 

3  R  B— 33 
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of  a  debtor's  property,  knowing  it  to  be  such,  and  that  other  creditors 
existed,  will  constitute  a  preference  "with  reasonable  cause  of  belief."  ^* 

McElvain  v.  Hardesty,  22  A.  B.  R.  320,  169  Fed.  31  (C.  C.  A.  Mo.):  "More- 
over, if  McElvain  did  not  have  actual  knowledge  of  the  insolvent  condition  of 
his  debtors,  we  think  in  the  circumstances  of  this  case  he  is  constructively 
chargeable  with  that  knowledge.  He  took  a  transfer  of  all  his  debtor's  prop- 
erty— of  a  going  concern — in  satisfaction  of  a  debt.  This,  in  itself,  was  an  un- 
usual thing,  and  the  reasons  which  actuated  it  must  have  sprung  from  a  fear  or 
suspicion  of  danger." 

In  re  Virginia  Hardwood  Mfg.  Co.,  15  A.  B.  R.  142,  139  Fed.  209  (D.  C.  Ark.) : 
"He  knew  that  his  mortgage  covered  so  much  of  the  assets  that  what  was 
left  was  totally  insufficient  to  pay  the  other  creditors  listed  on  the  statement. 
If  he  really  believed  that  the  bankrupt  had  (as  the  statement  shows)  assets 
amounting  to  $104,288.80,  and  that  he  was  taking  practically  all  of  it,  and 
excluding  creditors  (as  the  statement  shows)  who  held  claims  aggregating 
$13,518.78,  he  knew  that  he  was  getting  security  far  in  excess  of  his  claim,  and 
that  the  effect  of  it  was  }o  hinder  and  delay  the  other  creditors.  *  *  * 

"The  same  rule  is  true  where  a  single  creditor,  with  a  knowledge  of  the  insol- 
vency of  its  debtor,  takes  a  mortgage  upon  substantially  all  of  its  assets  with 
the  knowledge  at  the  tirne  (as  will  appear  later)  that  there  were  outstanding 
creditors  of  nearly  $49,000,  which  was  the  situation  in  the  case  at  bar  when  this 
mortgage  was  taken." 

Pollock  V.  Jones,  10  A.  B.  R.  616,  124  Fed.  163  (C.  C.  A.  S.  Car.):  "It  is  true 
that  it  is  said  that  no  good  reason  existed  for  supposing  that  Mr.  Pollock  knew 
of  this  insolvency.  It  is  to  ■  be  remarked,  however,  that  in  getting  security 
Pollock  obtained  and  accepted  a  mortgage  of  the  entire  assets  of  the  firm.  *  *  * 

"Yet,  by  taking  this  mortgage,  covering  and  controlling  their  entire  stock  of 
goods  of  every  description  in  their  possession,  present  and  future,  he  practic- 
ally made  the  firm  at  that  instant  insolvent  to  the  extent,  at  least,  of  appropriating 
all  the  assets  of  the  firm  to  the  payment  of  one n  favored  creditor,  and  if  these 
be  required  to  pay  him  in  full,  leaving  nothing  for  other  creditors." 

And  the  request  and  agreement  to  withhold  a  mortgage  from  the  records 
indicates  such  reasonable  cause.^^ 

Likewise,  the  sal^  of  an  entire  stock  of  merchandise  is  a  suspicious 
circumstance.^^ 

Much  more  is  the  acceptance  of  payment  out  of  the  stock  of  trade  where 
no  investigation  of  values  was  had,  nor  any  inquiry  into  the  debtor's 
financial  condition  and  almost  the  entire  stock  in  trade  was  thus  transferred. 

Coleman  v.  Decatur  Egg  Case  Co.,  26  A.  B.  R.  249,  186  Fed.  136  (C.  C.  A.  Mo.): 
"The  proof  shows  that  on  this  occasion  Vail  made  no  inquiries  touching  the 
debts  or  the  assets  of  the  debtor.  The  whole  transaction  consumed  but  a  few 
moments.  He  saw  the  stock  and  necessarily  knew  what  he  proposed  to  take 
would  deprive  his  debtor  of  the  great  bulk  of  its  stock  in  trade  and  would 
cripple  it  for  continued  business.     He  said  on  his  examination  that  he  did  not 

34.   In   re   McDonald   &   Sons,   34  A.  35.  Rogers  v.  Page,  15  A.  B.  R.  505, 

B.  R.  446,  178  Fed.  487  (D.  C.  S.  Car.),  140  Fed.  596  (C.  C.  A.  Tenn.). 

quoted   at   §   1406;    Eichholz  v.   Polack,  36.   Compare,  §§  1216,  1494. 
25   A.   B.   R.   243    (App.   Div.   N.   Y.). 
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know  anything  that  would  lead  him  to  believe  that  his  debtor  was  then  insol- 
vent, but  he  admits  that  he  had  suspicions. 

"  *  *  *.  It  was  an  unusual  transaction  for  a  creditor  to  require  payment  of 
his  merchandise  debts  out  of  stock  in  trade  of  the  debtor  and  especially  so, 
to  go  to  the  extent  of  taking  nearly  all  of  it.  The  record  also  seems  to  dis- 
close a  purpose  to  avoid  securing  information  touching  the  financial  condi- 
tion of  the  debtor.  Sources  of  true  information  concerning  it  were  available 
to  the  defendant  at  the  time  its  president  took  the  stock.  The  books  were 
there.  The  debtor  who  was  familiar  with  his  business  was  there.  But  neither 
the  books  were  asked  for  nor  was  any  question  put  to  the  debtor  concerning 
its  assets  or  liabilities.  The  creditor  knew  or  must  have  known  that  by  taking 
practically  all  his  stock  in  trade  he  was  taking  away  from  his  debtor,  the 
means  of  prosecuting  his  business." 

It  has  apparently  been  held  even  that  proof  of  current  rumor  and  gossip 
is  admissible.*'^ 

§  1400.  Cause  for  Belief  Simply  That  Preference  Would  Result- 
Debtor's  Intent  Immaterial. — By  the  Amendment  of  1910  the  cause 
for  belief  on  the  creditor's  part  is  no  longer  that  a  preference  was  "intended" 
to  be  given  by  the  bankrupt,  but,  rather,  that  a  preference  would  be  ef- 
fected.*® 

Herron  Co.  v.  Moore,  31  A.  B.  R.  221,  208  Fed.  134  (C.  C.  A.  Cal.) :  "Under 
the  Bankruptcy  Act,  §  60,  as  aniended  by  the  act  oi  IJIO,  it  is  no  longer 
necessary,  in  order  to  establish  a  preference,  to  prove  the  existence  of  the 
debtor's    intent    to    prefer.      It    is    sufficient    if    it    is    shown    that    the    creditor 

37.  Inferentially,  Spencer  v.  Neke-  Hurley,  28  A.  B.  R.  841,  197  Fed.  183 
moto,  24  A.  B.  R.  517  (D.  C.  Hawaii).  (D.   C.   N.  Y.). 

38.  Bankr.  Act,  as  amended  1910,  The  change  effected  by  the  Amend- 
§  60  (b):  "If  a  bankrupt  shall  have  ment  of  1910  does  not  however  af- 
procured  or  suffered  a  judgment  to  feet  the  judicial  interpretation  of  the 
be  entered  against  him  in  favor  of  any  phrase  "Reasonable  cause  to  believe." 
person  or  have  made  a  transfer  of  any  Pratt  v.  Columbia  Bank,  18  A.  B.  R. 
of  his  property,  and  if,  at  the  time  of  406,  157   Fed.   137    (D.   C.   N.   Y.). 

the  transfer,  or  of  the  entry  of  the  Decisions  Ignoring  Amendment. — A 
judgment,  or  of  the  recording  or  reg-  good  many  decisions  have  been  ren- 
istering  of  the  transfer  if  by  law  re-  dered  in  cases  arising  since  the  Amend- 
cording  or  registering  thereof  is  re-  ment  of  1910  wherein  the  courts,  ap- 
quired,  and  being  within  four  months  parently  unmindful  of  the  Amend- 
before  the  filing  of  the  petition  in  ment,  have  continued  to  speak  of  the 
bankruptcy  or  after  the  filing  thereof  necessity  of  proving  the  reasonable 
and  before  the  adjudication,  the  bank-  cause  for  belief  to  be  reasonable  cause 
rupt  be  insolvent  and  the  Judgment  or  for  belief  that  a  preference  "was  in- 
transfer  then  operate  as  a  preference,  tended"  rather  than  would  be  "ef- 
and  the  person  receiving  it  or  to  be  fected."  Instance,  Newman  v.  Dry 
benefited  thereby,  or  his  agent  acting  Goods  Co.,  31  A.  B.  R.  399  (Kansas 
therein,  shall  then  have  reasonable  City  Court  of  Appeals),  quoted  at  § 
cause  to  believe  that  the  enforcement  1277  note;  Mayes  v.  Palmer,  31  A.  B. 
of  such  judgment  or  transfer  would  R.  225,  208  Fed.  97  (C.  C.  A.  Mo.);  In 
effect  a  preference,  it  shall  be  voidable  re  Greenberger,  30  A.  B.  R.  117,  203 
by  the  trustee  and  he  may  recover  the  Fed.  583  (D.  C.  N.  Y.);  Grant  v.  Na- 
property  or  its  value  from  such  per-  tional  Bank  of  Auburn,  28  A.  B.  R 
son."  In  re  Starkweather  &  Albert,  30  713,  197  Fed.  581  (D.  C.  N.  Y)-  In  re 
A.  B.  R.  743,  306  Fed.  797  (D.  C.  Mo.);  Varley,  etc.,  Co.,  26  A.  B.  R.  840  188 
instance.  In  re  Shantz  &  Son  Co.,  30  Fed.  761  (D:  C.  Ala.);  Aiello  v.  Cramp- 
A.  B.  R.  553,  205  Fed.  425  (D.-  C.  N.  ton,  29  A.  B.  R.  1,  201  Fed.  891  (C 
Y.),     quoted    at    §    1300;     Merklein     v.  C.  A.  N.  Mex.). 
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receiving  tiie  alleged  preference  payment  had,  at  the  time  when  it  was  made, 
reasonable  cause  to  believe  that  the  bankrupt  was  insolvent,  and  that  in  accept- 
ing and  retaining  the  same  he  would  receive  a  larger  per  cent  of  his  debt 
than  the  other  creditors  of  the  same  class.  It  is  not  disputed  that,  on  the  date 
when  the  payment  were  made  to  the  appellant,  the  bankrupt  was  hopelessly 
insolvent.  It  is  not  disputed  that  the  result  of  the  payments  was  to  give 
the  appellant  a  greater  percentage  of  its  claim  than  other  creditors  of  the 
same  class.  But  it  is  earnestly  contended  that  the  evidence  falls  short  of 
showing  that,  at  the  time  of  the  payment  of  the  money  or  the  transfer  of  the 
property  by  the  bankrupt  to  the  appellant,  the  latter  had  reasonable  cause 
to  believe  that  the  payment  or  the  transfers  would  effect  the  preference  pro- 
hibited by  the  Bankruptcy  Act." 

In  re  Harrison,  28  A.  B.  R.  684,  197  Fed.  330  (D.  C.  Pa.) :  "This  amendment 
obviates  the  necessity  of  proving  (1)  the  existence  of  the  debtor's  intent  to 
prefer,  (2)  the  cause  for  belief  on  the  part  of  the  creditor  that  a  preference 
was  intended,  and  (3)  that  the  debtor  knew  his  insolvency.  The  test  now 
is,  whether  the  person  receiving  the  payment,  or  to  be  benefited  thereby,  or 
his  agent  acting  therein,  at  the  time  the  payment  was  made,  had  reasonable 
cause  to  believe  that  the  bankrupt  was  then  insolvent  and  that  in  accepting 
and  retaining  said  payment,  he  would  receive  a  larger  percentage  of  his  debt 
than  any  other  creditor   of  the   same   class." 

In  re  Herman,  31  A.  B.  R.  243;  207  Fed.  594  (£).  C.  Iowa):  "Under  the 
section  as  so  amended,  if  the  bankrupt  be  in  fact  insolvent,  it  is  only  nec- 
essary that  the  person  receiving  the  transfer,  or  his  or  her  agent  acting  therein, 
shall  have  reasonable  cause  to  believe  that  the  enforcement  of  such  transfer 
will  effect  a  preference,  to  render  the  transfer  voidable  by  the  trustee." 

Logically,  it  is  the  creditor's  knowledge  or  belief  that  a  preference  would 
be  effected  that  should  be  the  test  rather  than  his  knowledge  or  belief 
of  the  debtor's  intention  to  prefer. 

Report  No.  691  of  Senate  Judiciary  Comnjittee  of  the  61st  Congress,  Sec- 
ond  Session. 

"Further,  the  Amendment  of  1903,  making  the  existence  of  'reasonable  cause 
to  believe'  on  the  creditor's  part  a  prerequisite  to  the  trustee's  ri^ht  to  recover 
the  preference  from  him,  required  that  this  reasonable  cause  of  belief  should 
be  that  a  'preference  was  intended  to  be  given,'  rather  than  that  a  'preference 
would  be  effected.'  Logically,  it  is  the  creditor's  knowledge  or  belief  that  a 
preference  would  be  effected  that  should  be  the  test,  rather  than  his  knowledge 
or  belief  of  the  debtor's  intention  to  prefer." 

It  is  the  knowledge  of  the  effect  on  the  ci:editor's  assets  that  constitutes 
the  wrong  doing. 

§  1401.  Belief  That  Preference  Would  Be  Effected  May  Be  Pre- 
sumed.— Belief  on  the  creditor's  part  that  a  preference  would  be  effected 
by  the  transaction  may  be  presumed. 

Hewitt  V.  Boston  Strawboard  Co.,  31  A.  B.  R.  652  (Mass.):  "The  bank- 
rupt and  the  deferrdant  must  be  presumed  to  have  known  that  what  had  been 
done  resulted  in  a  preference,  even  if  the  form  of  the  transfer  consisted  of  se- 
curities  received  by  the  bankrupt   from  a   third  party." 

Before  the  Amendment  of  1910  rendered  it  unnecessary  to  prove  belief 
in  the  debtor's  intent,  it  was  nevertheless  held  that  the  belief  of  the  existence 
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of  such  intent  might  be  presumed,  and  that  where  a  creditor  had  reasonable 
grounds  to  believe  the  debtor  insolvent,  and  where  the  obvious  effect  of 
the  receipt  of  the  money  or  other  property  in  satisfaction  of  the  obligation 
under  these  circumstances  was  to  give  him  an  advantage  over  other  credi- 
tors, he  was,  chargeable  with  notice  of  intention  to  prefer.^^ 

English  V.  Ross,  15  A.  B.  R.  374,  140  Fed.  630  (D.  C.  Pa.):  "  *  *  *  and, 
now  that  it  has  turned  against  him,  he  cannot  be  heard  to  say  that  he  did  not 
know  he  was  getting  a  preference  or  that  one  was  contemplated.  Where  that 
is  the  necessary  result  of  a  transaction  it  is  conclusively  presumed  to  have 
been  intended." 

Obiter,  [Western]  Tie  &  Timber  Co.  v.  Brown,  13  A.  B.  R.  451,  196  U.  S.  502: 
"Ihis  conclusion,  moreover,  is  the  result  of  the  finding  that  Harrison,  had  no 
intention  to  give  the  tie  company  a  preference,  for  if  Harrison,  being  in- 
solvent, to  the  knowledge  of  the  company,  within  the  prohibited  period,  gave 
to  the  tie  company  authority  to  collect  the  sums  due  to  him  by  the  laborers 
for  goods  sold  them,  with  the  right,  or  even  the  option  to  apply  the  money 
to  prior  debt  due  by  Harrison  to  the  company,  the  necessary  result  of  the 
transaction  would  have  been  to  create  a  voidable  preference.  And  if  the  in- 
evitable result  of  the  transaction  would  have  been  to  create  such  a  preference, 
then  the  law  would  conclusively  impute  to  Harrison  the  intention  to  bring 
about  the  result  necessarily  arising  from  the  nature  of  the  act  which  he  did. 
Wilson  V.  City  Bank,  17  Wall.  486,  21  L.  Ed.  737.  To  give  effect,  therefore, 
to  the  finding  that  there  was  no  intention  on  the  part  of  Harrison  to  prefer, 
we  must  consider  that  the  authority  given  by  him  to  the  tie  company  to 
collect  from  the  laborers  did  not  give  that  company  the  right,  or  endow  it 
with  the  option,  when  it  had  collected,  to  retain  the  money  for  its  exclusive 
benefit,   and  to   the   detriment   of   the   other   creditors   of   Harrison. 

"The  result  of  the  facts  found,  then,  is  this:  Harrison  sold  his  goods  to  the 
laborers,  and  agreed  with  the  tie  company  that  that  company,  when  it  paid 
the  laborers,  should  deduct  the  amount  due  by  the  laborers  from  the  wages 
which  the  tie  company  owed  them,  and,  after  making  the  deduction,  should 
remit  to  Harrison  the  amount  thus  deducted,  irrespective  of  any  indebtedness 
otherwise  due  by  Harrison  to  the  tie  company.  Did  this  give  rise  to  a  voida- 
ble preference  within  the  intendment  of  §  57g  and  §  60b  of  the  Bankrupt  Act? 

"In  view  of  the  necessary  result  of  the  findings  which  we  have  previously 
pointed  out,  it  is,  we  think,  beyond  doubt  that  the  agreement  was  not  voida- 
ble preference  within  the  meaning  of  the  statute,  since,  considering  the  agree- 
ment  alone,   it  brought  about  no  preference   whatever." 

Coder  v.  McPherson,  18  A.  B.  R.  533,  152  Fed.  951  (C.  C.  A.  Iowa):  "In 
the   face  of  this  knowledge,  it  took  these   mortgages   which,   in   the   aggregate, 

39.  Hackney  v.  Hargreaves  Bros.,  13  B.    R.    387,    182    Fed.    452     (C.   C.    A. 

A.  B.  R.  169,  68  Neb.  624;  impliedly.  Neb.);  Kimmerle  v.  Farr,  26  A.  B.  R. 
In  re  Andrews,  14  A.  B.  R.  247,  135  818,  189  Fed.  295  (C.  C  A.  Mich.); 
Fed.  599   (D.  C.  Mass.).  In    re    Door    [Before    Amendment    of 

Compare,  similar  holdings  as  to  pre-  1910  to  §   60   (b)    therefore   "intended" 

sumptions    of    debtor's    intent    to    pre-  instead  of  "effected"]   28  A.   B.  R.  505 

fer   as    an    act    of   bankruptcy,    ante,    §  (C.    C.    A.    Calif.);    Wickwir    v.    Web- 

132.     Compare,  under  State  preference  ster,  etc..  Bank,  37  A.  B.  R.  157  (Sup. 

law,   Wright  v.    Gansevoort,   17   A.    B.  Ct.    la.);    In    re    Martin,    27   A.    B     R 

R.  326   (N.  Y.  Sup.  Ct).  151    (D.    C.    Tex.);    inferentially    (but 

Impliedly,  Clingman  v.  Miller,  20  A.  not    directly),    In     re     McDonald     & 

B.  R.  360,  160  Fed.  326  (C.  C.  A.  Sons,  24  A.  B.  R.  446,  178  Fed.  487 
Kans.);    Burgoyne   v.    McKillip,    25    A.  (D.  C.  S.  Car.),   quoted  at  §  1410. 
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covered  substantially  all  the  unexempt  property  the  debtor  owned  except  a 
few  hogs  and  horses.  The  real  estate  was  already  mortgaged  according  to 
Armstrong's  second  statement  for  $147,500,  and  it  took  mortgages  upon  this 
land  and  a  chattel  mortgage  upon  his  tools,  machinery,  and  crops.  The  in- 
evitable effect  of  these  incumbrances  was  to  deprive  the  unsecured  creditors 
of  every  means  of  collecting  their  debts;  for  these  mortgages  withdrew  from 
attachment  and  execution  substantially  all  the  debtor's  unexempt  property. 
The  legal  presumption  is  that  parties  intend  the  inevitable  effect  of  their  acts, 
and,  in  view  of  all  these  facts,  the  conclusion  is  irresistibly  borne  in  upon 
our  minds  that  *  *  *  the  bank  *  *  *  when  it  took  these  mortgages,  had  rea- 
sonable cause  to  believe  that  it  was  intended  thereby  to  give  it  a  preference 
over  other  creditors  of  the  same  class." 

In  re  Hines,  16  A.  B.  R.  499,  144  Fed.  143  (D.  C.  Pa.) :  "In  thus  monopolizing 
the  last  available  asset  that  the  debtor  had  to  deal  with,  he  could  but  know  that 
he  was  getting  more  than  his  share  if  Hines  proved  insolvent,  to  which  every- 
thing pointed.  Of  this  he  took  the  risk,  and  now  that  it  has  gone  against  him 
he  cannot  be  heard  to  say  that  he  did  not  know  he  was  getting  a  preference, 
or  that  one  was  contemplated.  When  that  is  the  necessary  result  of  a  transac- 
tion, it  is  conclusively  presumed  to  have  been  intended." 

And  the  creditor's  denial  of  any  knowledge  that  he  was  getting  a  prefer- 
ence will  be  unavailing.*" 

English  V.  Ross,  15  A.  B.  R.  374,  140  Fed.  630  (D.  C.  Pa.):  "Monopolizing, 
as  he  thus  did,  all  the  available  assets  of  the  bankrupt,  the  defendant  could  not 
but  know  that  he  was  getting  more  than  his  share,  if  Mangan  proved  insolvent, 
to  which  everything  pointed,  and  of  which  he  was  therefore  affected  with  notice." 

§  1402.  Reasonable  Cause  for  Belief  of  Insolvency  Requisite. — 

Reasonable  cause  for  belief  that  a  preference  would  be  effected  by  the 
transaction  necessarily  involves  reasonable  cause  to  believe  that  the  debtor 
was  in  fact  insolvent.*^  And  this  means  reasonable  cause  for  belief  that 
his  assets  at  fair  valuation  do  not  equal  his  liabilities.*^ 

In  re  Andrews,  16  A.  B.  R.  390  (C.  C.  A.  Mass.):  "This  [the  new  definition 
of  insolvency  in  the  Act  of  1S98]   has  established  so  artificial  a  rule  that  the 

40.  In  re  Hines,  16  A.  B.  R.  497,  144  f°re  "Intended"  Instead  of  "Effected " 

Fed.   142    (D.   C.   Penn.);    Sundheim  v.  — Savmgs  Bk.  v.  Jewelry  Co.,  12  A.  B, 

Ridge  Ave.  Bank,  15  A.  B.  R.  134  (af-  R-  ^81,  123  Iowa  432;  In  re  Eggert,  4 

firmed    sub    nom.    Bank   v.    Sundheim,  A.B     R.   457    103   Fed    735    (CCA 

16  A.  B.  R.  863,  D.  C.  Penn.);  instance,  ^'^■^'}j'/.^  ^'""'  ^^^•„^■  ^-  497,  144 

In   re   Thomas    Deutschle    &   Co.    (No.  E^*^-/*?.  (°-,^-  P«""-)i  ^"f  ^^  f  Pi 

2),  35  A.  B.  R.  348,  183  Fed.  430  (D.  ?°°^5,  S?"'  a"  t^'  \  ^V  "^' ^^^^  Zm'^" 
•p    p_  -V  598   (C.   C.  A.  Kans.) ;   In  re   Goodhile, 

^-  "■-'■  ^    .    ,,■  it  12   A.   B.   R.   374,   130   Fed.   471    (D.   C. 

Obiter,    court    holdmg   proof    of    ex-  j^^^-,.  j^hnson  v.  Anderson,  11  A.  B. 

istence    of    reasonable    cause    of   behef  r_   394    (Neb.);   Baden  v.   Bertenshaw, 

msuffic.ent      Hamilton     Bank    v      Bal-  ^^  a.  B.  R.  308,  68  Kans.  33;  Brewster 

"Pi^^  ^f   ^,-,  ^-   ^-   ^^^'      ^^   ^"^^   ^^  ^-  Goff  Lumber  Co.,  21  A.   B.   R.  106, 

(C.   C.  A.   Ills.).  164  Fed.  134  (D.  C.  Pa.);  In  re  Pfaffin- 

41.  Merklein  v.  Hurley,  28  A.  B.  R.  ger,  18  A.  B.  R.  807,  154  Fed.  538  (D. 
841,  197  Fed.  183  (D.  C.  N.  Y.);  In  re  C.  Ky.),  quoted  at  §  1399;  In  re  Kull- 
Lorch  &  Co.,  28  A.  B.  R.  784,  199  Fed.  berg,  33  A.  B.  R.  758,  176  Fed.  585  (D. 
944   (D.   C.   Ky.);    In   re   Carlile,   29   A.  C.   Minn.). 

B.    R.    373,    199    Fed.    613    (D.    C.    N.  42.  In  re  Pettingill  &  Co.,   14  A.   B. 

Caro.);  Shelton  v.  First  Nat.  Bank,  37  R.  753,  135  Fed.  318  (C.  C.  A.  Mass.); 

A.  B.  R.  587  (Sup.  Ct.  Okla.).  Suffel  v.  Nat'l  Bk.,  16  A.  B.  R.  363,  106 

Before  Amendment  of   1910;   There-  N.  W.  837    (Wis.). 
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usual  indicia  by  virtue  of  which  a  man  is  regarded  as  insolvent,  and,  conse- 
quently, by  virtue  of  which  a  creditor  may  be  said  to  have  reason  to  believe 
that  he  is  insolvent,  or  the  reverse,  become,  to  a  very  large  extent,  of  no 
importance." 

Thus,  a  transfer  to  secure  not  only  a  pre-existing  debt,  but  also  to 
secure  repayment  of  money  advanced  at  the  time  to  a  debtor  with  which 
to  make  a  composition  with  his  other  creditors,  has  been  upheld,  since, 
though  the  facts  were  sufficient  to  put  the  transferee  upon  inquiry  and 
such  transferee  knew  that  he  was  getting  his  claim  secured  in  full  whilst 
other  creditors  were  getting  but  a  percentage,  yet,  the  facts  were  not 
sufficient,  after  investigation,  to  show  that  the  assets  were  really  worth 
less  than  the  amount  of  the  debts. 

In  re  Bartlett,  33  A.  B.  R.  891,  173  Fed.  679  (D.  C.  Pa.):  "The  bankrupt, 
of  course,  was  embarrassed,  his  condition  being  such  that  he  had  to  go  to 
his  trade  creditors  with  a  compromise.  But  embarrassment  is  not  always 
insolvency,  although  it  suggests  it,  and  the  bank  was,  therefore,  put  on 
inquiry.  The  bank  knew  also  that  it  was  being  secured  in  full,  where  other 
creditors  were  getting  but  a  fraction.  And  while  it  supposed  that  all  the 
indebtedness  outside  of  its  own,  except  that  of  Frederick  Job,  was  taken 
care  of  by  the  compromise,  it  ran  the  chance  of  there  being  others,  and, 
as  it  now  turns  out,  the  bankrupt  also  owed  his  wife  and  uncle.  There  are 
other  considerations,  however,  by  which  the  bank  is  blameless.  It  may  be 
conceded  that,  except  for  the  compromise,  the  bankrupt  was  insolvent,  his 
indebtedness  being  close  to  $13,000,  and  his  assets,  at  top  figures,  several 
hundred  dollars  less  than  that.  But  if  he  was,  the  bank  had  no  idea  of  it. 
And  they  took  pains  to  inform  themselves.  *  *  *  The  bankrupt,  also,  three 
months  before  that,  had  made  a  statement,  showing  that  he  was  worth 
a  good  deal  more  than  this,  which  to  a  certain  extent,  they  had  the  right 
to  rely  on.  And  the  very  offer  of  a  compromise  suggested  an  excess  of  assets, 
without  which  there  was  no  inducement  for  it. 

And,  either  actual  knowledge  of  the  debtor's  insolvent  condition  or  at 
any  rate  actual  knowledge  of  such  facts  as  would  have  put  the  creditor  on 
inquiry  seems  to  be  necessary. 

In  re  Houghton  Web  Co.,  36  A.  B.  R.  203,  185  Fed.  213  (D.  C.  Mass.): 
"*  *  *  it  is  clear  that  the  creditor  cannot  be  said  to  have  had  reasonable 
cause  to  believe  such  a  preference  was  intended,  unless  the  evidence  shows 
that  it  knew,  or  ought  to  have  known,  the  substantial  truth  as  to  the  bank- 
rupt's financial  condition.  Actual  knowledge  of  the  facts  on  its  part  is  not 
charged  by  the  trustee.  He  contends  that  there  are  circumstances  shown  which 
put  the  bank  upon  inquiry  and  render  it  chargeable  with  the  knowledge  which 
would  have  been  obtained  by  due  inquiry." 

§  1403.  Also  of  All  Other  Elements  of  Preference. — Merely  to  es- 
tablish grounds  which  reasonably  would  have  caused  the  creditor  to  believe 
the  debtor  insolvent  is  not  enougli.*^ 

43.  In   re   First   Nat'l   Bk.   of   Louis-  adopted    by    D.    J.).      Compare,    also, 

ville,  18  A.  B.  R.  766,  155  Fed.  100  (C.  Johnson  v.  Anderson,  11  A.  B.  R.  294 

C.    A.    Ky.),    quoted   at    §§'    1400,    1405.  (Neb.). 

Obiter,    contra,    McMurtrey    v.    Smith,  Merely    Reasonable    Ground    of    Be- 

15    A.     B.    R.     435     (Master's    Report  lief   of   "Insolvency"   Apparently   Con- 
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Cullinane  v.  State  Bank,  13  A.  B.  R.  776,  133  Iowa  340:  "The  bank  must  have 
reasonable  cause  to  believe  not  only  that  insolvency  existed  as  a  fact,  but  that 
a  preference  was  intended." 

Babbitt  v.  Kelly,  9  A.  B.  R.  338  (Mo.  Ct.  App.) :  "To  invalidate  a  preference, 
the  party  benefited,  or  his  agent,  must  have  reasonable  cause  to  believe,  not 
that  the  debtor  is  insolvent,  but  that  a  preference  is  intended,  the  act  Says: 
that  this  involves  knowledge  by  the  preferred  creditor  or  his  agent,  or  reason- 
able cause  to  believe,  that  the  debtor  is  insolvent  at  the  time  of  the  alleged 
preferential  act,  for  the  essence  of  a  preference  denounced  by  the  Bankrupt  Law 
is  that  it  is  given  by  an  insolvent  debtor." 

Contra,  In  re  Andrews,  14  A.  B.  R.  347,  135  Fed.  599  (D.  C.  Mass.) :  "If  the 
debtor  is  insolvent,  he  intends  preference  by  any  payment  of  a  pre-existing 
debt.  If  the  creditor  has  reasonable  cause  to  believe  that  the  debtor  is  in- 
solvent then  the  creditor  has  reasonable  cause  to  believe  that  a  preference  is 
intended." 

The  proof  must  also  show  reasonable  grounds  for  believing  that  the  other 
seven  elements  of  a  preference  existed,  namely,  that  the  debtor  had  made  a 
"transfer"  of  his  property,  or  suffered  a  judgment  to  be  taken,  etc.,  that 
the  effect  thereof  would  be  to  give  one  creditor  a  greater  percentage  of  his 
debt  than  some  other  of  the  same  class,  etc.,  etc.** 


sidlered  Sufficient. — Many  of  the  re- 
ported decisions  seem  to  imply,  that 
the  reasonable  ground  of  belief  to  be 
proved  is  merely  as  to  the  debtor's  in- 
solvency. In  re  Virginia  Hardwood 
Mfg.  Co.,  15  A.  B.  R.  135,  139  Fed. 
309  (D.  C.  Ark.);  Johnson  v.  Ander- 
son, 11  A.  B.  R.  394  (Neb.). 

In  re  Andrews,  14  A.  B.  R.  347,  135 
Fed.  599  (D.  C.  Mass.,  reversed,  on 
this  point,  in  16  A.  B.  R.  391):  "If 
the  debtor  is  insolvent  he  intends 
preference  by  any  payment  of  a  pre- 
existing debt.  If  the  creditor  has  rea- 
sonable cause  to  believe  that  the 
debtor  is  insolvent,  then  the  creditor 
has  reasonable  cause  to  believe  a  pref- 
erence is  intended. 

Sufifel  V.  Nat'l  Bk.,  16  A.  B.  R.  359, 
106  N.  W.  (Wis.)  837;  In  re  Beerman, 
7  A.  B.  R.  431,  113  Fed.  663  (D.  C. 
Ga.);  In  re  King,  7  A.  B.  R.  619,  113 
Fed.  110  (D.  C.  Mass.). 

And  one  case  even  holds  that  the 
petition  must  allege  that  the  creditor 
had  reasonable  grounds  for  belief  not 
only  that  a  preference  was  intended 
but  also  that  the  debtor  was  insolvent. 
Hicks  V.  Langhorst,  6  A.  B.  R.  178 
(Com.  Pleas  Ohio),  and  note. 

This  is  incorrect:  reasonable 
grounds  for  belief  that  a  preference 
was  intended,  includes  reasonable 
ground  for  belief  that  the  debtor  was 
insolvent.  Savings  Bank  v.  Jewelry 
Co.,  13  A.  B.  R.  781,  133  Iowa  433. 

In  re  Eggert,  3  A.  B.  R.  541,  98  Fed. 
843    (affirmed   in   4   A.    B.    R.   449,    103 


Fed.  735,  D.  C.  Wis.):  "To  constitute 
a  voidable  preference,  as  defined  in 
§§'  60a,  60b,  the  creditor  must  have 
reasonable  cause  to  believe  the  debtor 
to  be  insolvent  in  fact,  as  the 
foundation  for  reasonable  cause  to  be- 
lieve that  an  unlawful  preference  is 
intended;"  hence  the  latter  allegation 
is  superfluous,  although  as  evidence  it 
is  admissible. 

Some  few  cover  the  entire  field, 
however.  See  Johnson  v.  Anderson, 
11  A.  B.  R.  394  (Sup.  Ct.  Neb.);  com- 
pare, Baden  v.  Bertenshaw,  11  A.  B. 
R.  308,  68  Kans.  33. 

Compare,  also,  In  re  Goodhile,  13  A. 
B.  R.  374,  130  Fed.  471  (D.  C.  Iowa): 
"Under  the  present  law,  this  decision 
of  the  Supreme  Court  (Merchants' 
Bank  v.  Cook,  95  U.  S.  343)  would  re- 
quire that  the  condition  of  the  debt- 
or's affairs  must  be  known  to  be  such 
that  prudent  business  men  would  con- 
clude that  the  aggregate  of  the  debt- 
or's property  at  a  fair  valuation,  was 
not  sufficient  to  pay  his  debts'  before 
there  is  reasonable  cause  to  believe 
the  debtor  is  insolvent  and  that  a 
preference  would  therefore  be  the  re- 
sult of  a  payment  while  in  such  condi- 
tion." 

44.  Hackney  v.  Raymond  Bros. 
Clarke  Co.,  10  A.  B.  R.  313,  68  Neb. 
634  (reversed  in  13  A.  B.  R.  164);  in- 
ferentially.  Bank  v.  Sundheim,  16  A. 
B.  R.  865  (C.  C.  A.  Penn.);  Cullinane 
V.  State  Bank,  13  A.  B.  R.  779,  133 
Iowa   340;   Turner  v.   Fisher,   13  A.   B. 
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Thus,  the  preferred  creditor  must  be  proved  to  have  had  reasonable  cause 
to  believe  a  greater  per  cent  would  be  obtained  thereby  by  him  than  other 
creditors  would  receive.*^ 

For  instance,  where  a  debtor  pays  some  creditors  under  a  settlement 
made  with  all,  but  has  not  enough  to  pay  the  others,  it  must  be  proved  that 
the  creditors  who  were  paid  had  reasonable  ground  for  believing,  the  debtor 
would  be  unable  to  pay  all  alike.*^ 

§  1404.  Burden  of  Proof. — The  burden  of  proof  of  the  existence  of 
the  reasonable  cause  of  belief  is  on  the  trustee,*''  as  well  as  of  each  ele- 
ment of  the  preference.'*^  But  where  the  transfer  complained  of  was  made 
to  a  relative,  that  fact  is  important  in  determining  whether  the  burden  has 
been  sustained.*^ 

§  1405.  Mere  Cause  to  Suspect  Debtor's  Insolvency  Not  Enough. 

— Merely  because  some  cause  to  suspect  insolvency  of  the  debtor  exists  is 
not  enough:  there  must  be  such  a  knowledge  of  facts  as  would  induce  a 
reasonable  belief  in  the  ordinary  man  that  a  preference  would  result  [for- 
merly, that  the  debtor  "intended"  to  give  a  preference.]^" 


R.  243,  133  Fed.  594  (D.  C.  Calif.); 
Reber  v.  Shulman  &  Bro.,  24  A.  B.  R. 
783,  179  Fed.  574  (D.  C.  Pa.). 

45.  [Before  Amendment  of  1910; 
therefore  "intended"  instead  of  "ef- 
fected."] In  re  Armstrong,  16  A.  B. 
R.  593   (D.  C.  Iowa). 

Instance,  bank  knowing  that  debtor 
had  shipped  part  of  his  stock  to  Hon- 
olulu and  securing  an  attachment  be- 
cause of  the  shipment,  but  ignorant  of 
the  existence  of  other  creditors,  the 
debtor  having  no  defense  but  consent- 
ing to  immediate  trial  which  was  fol- 
lowed by  judgment,  held  insufficient  to 
show  bank  had  reasonable  cause  to 
believe  preference  over  other  credit- 
ors would  be  obtained.  Stanley  v. 
Pajaro  Valley  Bank,  38  A.  B.  R.  467, 
196  Fed.  365  (C.  C.  A.  Cal.). 

46.  Smith   v.    Hewlett   Robin   Co.,   34 

A.  B.  R.  153,  178  Fed.  271  (C.  C.  A. 
N.  Y.). 

47.  Calhoun  Co.  Bank  v.  Cain,  18  A. 

B.  R.  509,  152  Fed.  983  (C.  C.  A.  W. 
Va.);  Getts  v.  Janesville  Grocery  Co., 
21  A.  B.  R.  5,  163  Fed.  417  (D.  C. 
Wis.). 

48.  Reber  v.  Shulman  &  Bro.,  24  A. 
B.  R.  782,  179  Fed.  574  (D.  C.  Pa.); 
Keith  V.  Gettysburg  Nat'l  Bk.,  10  A. 
B.  R.  763  (23  Penn.  Sup.  Ct.  14);  com- 
pare, In  re  Chappell,  7  A.  B.  R.  608, 
113  Fed.  545  (D.  C.  Va.),  although 
this  was  a  case  of  "innocent"  prefer- 
ences; In  re  Pfaffinger,  18  A.  B..  R. 
807,  154  Fed.  528  (D.  C.  Ky.);  (Butler) 
Paper  Co.  v.  Goembel,  16  A.  B.  R.  26, 


143  Fed.  296  (C.  C.  A.  Ills.).     See  ante, 
§   775^;   post,  §   1768. 

49.  Compare,  even  stronger  state- 
ment of  the  rule,  In  re  Sanger,  22  A. 
B.  R.  145,  169  Fed.  723  (D.  C.  W.  Va.), 
wherein  the  court  even  holds  that  in 
such  cases  the  burden  shifts. 

50.  Bardes  v.  Bank,  12  A.  B.  R.  771, 
122  Iowa  443;  Stevenson  v.  Milliken 
Tomlinson,  13  A.  B.  R.  201,  99  Me.  320 
(Sup.  Jud.  Ct.  Me.);  Turner  v.  Fisher, 
13  A.  B.  R.  243,  133  Fed.  594  (D.  C. 
Calif.);  Off  v.  Hakes,  15  A.  B.  R.  699, 
142  Fed.  364  (C.  C.  A.  Ills.);  Upson 
V.  Mt.  Morris  Bk.,  14  A.  B.  R.  6  (N. 
Y.  Sup.  Ct.  App.);  Keith  v.  Gettys- 
burg Nat'l  Bk.,  10  A.  B.  R.  762,  33 
Penn.  Sup.  Ct.  14);  In  re  Eggert,  4  A. 

B.  R.  449,  103  Fed.  741  (,C.  C.  A.  Wis.,' 
affirming  3  A.  B.  R.  541);  Hackney  v. 
Raymond  Bros.  Clarke  Co.,  10  A.  B. 
R.  313,  reversed  in  13  A.  B.  R.  164,  68 
Neb.  634;  Brown  v.  Guichard,  7  A.  B. 
R.  519  (Sup.  Ct.  N.  Y.).  Also,  see 
Laundy  v.  First  Nat'l  Bk.,  11  A.  B.  R. 
223  (Sup.  Ct.  Kans.).  But  compare, 
In  re  Beerman,  7  A.  B.  R.  431,  112 
Fed.  663  (D.  C.  Ga.);  obiter,  Crandall 
V.  Coats,  13  A.  B.  R.  716,  113  Fed.  965 
(D.  C.  Iowa);  note  to  In  re  Jacobs,  1 
A.  B.  R.  518  (D.  C.  La.);  Suffel  v. 
Nat'l  Bk.,  16  A.  B.  R.  259,  106  N.  W. 
(Wis.)  837;  In  re  Alden,  16  A.  B.  R. 
379  (Ref.  Ohio);  inferentially,  obiter. 
Bank  v.  Sundheim,  16  A.  B.  R.  865  (C. 

C.  A.  Penn.);  Getts  v.  Janesville  Gro- 
cery Co.,  21  A.  B.  R.  9,  163  Fed.  417 
(D.   C.   Wis.);    Irish  v.   Citizens   Trust 
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Grant  v.  National  Bank,  97  U.  S.  80:  "It  is  not  enough  that  some  creditor 
has  some  cause  to  suspect  the  insolvency  of  his  debtor,  but  he  must  have  such 
a  knowledge  of  facts  as  to  induce  a  reasonable  belief  of  his  debtor's  insolvency, 
in  order  to  invalidate  a  security  taken  for  his  debt.  To  make  mere  suspicion 
a  ground  of  nullity  in  such  a  case  would  render  the  business  transactions  of  the 
community  altogether  too  insecure.  It  was  never  the  intention  of  the  framers 
of  the  act  to  establish  any  such  rule.  A  man  may  have  many  grounds  of 
suspicion  that  his  debtor  is  in  failing  circumstances  and  yet  have  no  cause 
for  a  well  grounded  belief  of  the  fact.  He  may  be  unwilling  to  trust  him 
further;  he  may  feel  anxious  about  his  claims,  and  have  a  strong  desire  to 
secure  it;  and  yet  such  belief  as  the  act  requires  may  be  wanting.  Obtaining 
additional  security  or  receiving  payment  of  a  debt  under  such  circumstances 
is  not  prohibited  by  law.  Receiving  payment  is  put  in  the  sarne  category  in 
the  section  referred  to  as  receiving  security.  Hundreds  of  men  constantly 
continue  to  make  payments  up  to  the  very  eve  of  their  failure,  which  it  would 
be  very  unjust  and  disastrous  to  set  aside.  And  yet  this  could  be  done  in  a 
large  proportion  of  cases  if  mere  grounds  of  suspicion  of  their  insolvency  were 
sufficient  for  the  purpose." 

Stucky  V.  Masonic  Savings  Bank,  108  U.  S.  74:  "A  creditor  dealing  with  a 
debtor  whom  he  may  suspect  to  be  in  insolvent  circumstances,  but  of  which  he 
may  not  have  sufficient  evidence,  may  receive  payments  without  violating  the 
bankruptcy  law.  He  may  be  unwilling  to  trust  him  further:  he  may  be  anxious 
about  his  claim,  and  desire  to  secure  it;  but  such  relief  as  the  Act  requires  may 
be  wanting.  Additional  security  and  receiving  payments  under  such  circum- 
stances are  not  prohibited  by  law." 

In  re  Goodhile,  12  A.  B.  R.  374,  130  Fed.  471  (D.  C.  Iowa):  "No  doubt  they 
were  desirous  of  obtaining  what  was  due  them,  and  they  may  have  had  sus- 
picions that  she  was  embarrassed  or  might  be  insolvent  but  that  is  not  enough.'' 

And  circumstances  may  seem  suspicious  after  the  bankruptcy  occurs,  that 
would  not  have  appeared  unusual  at  the  time  of  their  occurrence,  and 
v^fould  then  have  presented  no  "reasonable  cause"  on  which  to  found  a  be- 
lief of  preference. ^1 

[Before  Amendment  of  1910;  therefore  "intended  to  be  given,''  rather  than 
"would  be  effected."]     Powell  v.  Gate  City  Bank,  24  A.  B.  R.  316,  178  Fed.  609 

Co.,    21    A.    B.    R.    39    (D.    C.    N.    Y.);  22    A.    B.    R.    891,    172    Fed.    679    (D. 

Curtiss  w.  Kingman,  20  A.  B.  R.  95,  159  C.     Pa.);     Kimmerle     v.    Farr,    26    A. 

Fed.    880     (C.     C.    A.    Mass.);     obiter,  B.    R.    818,    189    Fed.    295     (C.   C    A. 

Huttig  Mfg.  Co.  V.  Edwards,  20  A.  B.  Mich.);   Stern  v.   Paper   Co.,  28  A.   B. 

R.  349,  160  Fed.  619  (C.  C.  A.  Iowa);  R.    592,    198    Fed.    642    (C.    C.    A.    N. 

In   re   Pfaffinger,   18  A.   B.   R.  807,   154  Dak.);      impliedly.      In    re      Houghton 

Fed.  523  (D.  C.  Ky.),  quoted  at  §  1399;  Web  Co.,  26  A.  B.  R.  202,  185  Fed.  213 

impliedly,    Stevens    v.    Oscar    Holway  (D.  C.  Mass.);  Sparks  v.  Marsh,  24  A. 

Co.,   19  A.   B.  R.  399,   156   Fed.   90   (D.  B.   R.  280,  177   Fed.  739   (D.   C.  Ark.); 

C.  Me.);  Tumlin  v.  Bryan,  21  A.  B.  R.  instance       (accommodation       endorser 

319,  165  Fed.  166   (C.  C.  A.  Ga.);  Stu-  where   payment  made   not   to   him  but 

art  V.  Farmers'  Bk.  of  Cuba  City,  21  A.  to  holder),  Reber  v.  Shulman  &  Bro., 

B.  R.  403,  137  Wis.  66,  117  N.  W.  820;  24  A.   B.   R.   782,   179   Fed.   574   (D.   C. 

obiter,  Nat'l  Bk/v.  Abbott,  21  A.  B.  R.  Pa.);  Reber  v.  Louis  Shulman  &  Bro., 

436,    165    Fed.    852     (C.    C.    A.    Mo.);  25  A.  B.  R.  475,  183  Fed.  564  (C.  C.  A. 

Sharpe   v.    Allender,    22   A.    B.    R.    431,  Pa.),  affirming  24  A.  B.  R.  782.     Com- 

170   Fed.    589    (C.    C.    A.    Pa.);    In    re  pare,   Carey  v.   Donohue,  31   A.   B.   R. 

Wolf  Co.,  31  A.  B.  R.  73,  164  Fed.  448  310,  309   Fed.   328    (C.  C.  A.   Ohio). 
(D.      C.      Pa.,      affirmed      sub      nom.  51.  Tumlin    v.    Bryan,    21    A.    B.    R. 

quoted     at     §     1409;     In    re     Bartlett,  319,  165  Fed.  166  (C.  C.  A.  Ga.). 


§  1406  trusteb's  title;  and  eight  to  assets.  1287 

(C.  C.  A.  Mo.):  "Suspicion,  fear,  and  facts  that  arouse  suspicion  and  fear  in  the 
mind  of  the  creditor,  but  give  no  reasonable  ground  for  him  to  believe  that  the 
debtor  intends  a  preference  by  his  payment  or  security,  do  not  make  such  a  pref- 
erence voidable." 

Newman  v.  Dry  Goods  Co.,  31  A.  B.  R.  399  (Kansas  City  Court  of  Appeals): 
"Judicial  expressions  on  the  subject  of  what  will  and  what  will  not  constitute 
constructive  knowledge  emphasize  the  distinction  between  notice  of  facts  and 
circumstances  which  would  incite  a  man  of  ordinary  prudence  to  an  inquiry  un- 
der similar  circumstances  and  notice  of  circumstances  that  would  merely  excite 
suspicion.  The  former  is  equivalent  to  notice  of  all  the  facts  which  a  reasonably 
diligent  inquiry  would  disclose  (Coder  v.  McPherson  (C.  C.  A.,  8th  Cir.  O.),  18 
Am.  B.  R.  523,  152  Fed.  951,  82  C.  C.  A.  99.)  while  the  latter  is  deemed  insuf- 
ficient to  constitute  reasonable  cause  to  believe  that  a  preference  is  intended, 
and  will  not  put  the  creditor  upon  inquiry.     *     *     * 

"Turning  to  the  circumstances  in  evidence,  we  find  nothing  in  them  to  con- 
tradict the  testimony  of  the  credit  man  to  the  effect  that,  when  he  received 
the  information  that  Curtis  had  sold  out,  he  believed,  and  had  cause  to  believe, 
that  Curtis  was  solvent.  He  had  before  him  a  recent,  written  statement  from 
Curtis  which  showed  his  net  worth  to  be  over  $5,000,  and  on  the  strength  of 
that  statement  had  just  shipped  a  large  quantity  of  goods  to  him  on  credit. 
Actions  speak  louder  than  words,  and  it  would  be  impossible  to  think  that  de- 
fendant would  have  been  willing  to  send  goods  of  such  value  to  a  merchant  of 
whose  solvency  it  had  even  a  doubt  or  suspicion,  or  to  cause  defendant  to  take 
any  other  step  than  that  of  sending  out  an  agent  to  obtain  a  satisfactory  set- 
tlement of  its  claim.  It  is  quite  an  ordinary  occurrence  for  an  honest  and  sol- 
vent merchant  to  sell  his  business,  and  it  is  usual  for  creditors  to  regard  and 
treat  such  an  act  as  calling  upon  him  for  the  immediate  payment  of  his  debts. 
Diligence  of  a  creditor  in  such  case  cannot  be  construed  as  evidence  of  a  belief 
or  even  of  a  suspicion  that  his  debtor  might  be  insolvent.  The  only  thing  that 
the  credit  man  knew  was  that  a  customer  he  believed  to  be  solvent  had  sold 
out,  and  that  a  satisfactory  settlement  of  his  indebtedness  was  in  order,  and 
should  be  effected  with  usual  business  celerity. 

"The  inference  is  reasonable  and  in  fact  very  strong  that  the  adjuster  made 
the  settlement  in  ignorance  of  the  fact  of  Curtis'  insolvency,  and  that  he  pur- 
sued the  usual  course  of  investigation  and  inquiry.  He  made  inquiries  of  Curtis, 
the  banker,  the  purchaser,  and  others,  and  what  he  heard  from  these  various 
sources  tended  to  corroborate  the  statement  of  Curtis  that  he  had  paid  his 
other  debts  and  had  remaining  available  assets  amounting  to  almost  $1000  in 
excess  of  his  liabilities  to  defendant.  Should  we  say,  as  a  matter  of  law,  that 
he  should  have  made  other  investigations  and  inquiries?  We  think  not,  and 
hold  that  the  question  of  whether  or  not  he  received  notice  of  circumstances 
that  would  have  incited  a  man  of  ordinary  prudence  to  further  inquiry  is  shown 
by  all  the  evidence  to  involve  an  issue  of  fact  for  the  jury  to  solve."  [But  the 
.  facts  in  this  case  wuold  seem  to  have  warranted  a  different  verdict  by  the  jury.] 

§  1406.  Mere  Giving  of  Unusual  Security  Insufficient. — Thus  merely 
the  giving  of  unusual  security — as,  for  instance,  the  depositing  with  the 
creditor  of  certain  book  accounts  as  security — is  not  sufficient  in  and  of 
itself. 8^  But  agreeing  to  the  stipulation  that  a  mortgage  is  to  be  kept  off 
the  records  is  indicative  of  reasonable  cause. 

52.  Laundy  v.  First  Nat'l  Bk.,  11  A.  (C.  C.  A.  Mass.);  McDonald  v.  Clear- 
B.  R.  223  (Sup.  Ct.  Kans.).  And  com-  water  R.  Co.,  21  A.  B.  R.  183,  164  Fed. 
pare,   In  re  Andrews,   16  A.   B.   R.  391  •     1007   (U.  S.  C.  C). 
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Rogers  v.  Page,  15  A.  B.  R.  505,  149  Fed.  194  (C.  C.  A.  Tenn.):  "That  he 
should  agree  not  to  record  the  instrument  then  taken  until  he  should  deem  it 
necessary  for  his  own  protection  is  significant  of  his  knowledge  of  his  brother's 
condition  and  of  the  effect  upon  his  credit  if  recorded.  The  very  fact  that 
after  carrying  his  brother  for  years  he  should  demand  the  immediate  payment 
of  his  entire  debt  out  of  the  proceeds  of  the  sale  of  this  land,  and  his  exonera- 
tion from  liability  as  surety  by  the  payment  of  every  debt  upon  which  he  was 
bound,  admits  of  but  one  explanation  in  the  light  of  this  evidence,  and  that  is 
that  he  knew  his  brother  was  insolvent,  and  that,  if  he  was  not  thus  preferred, 
he  would  lose  a  large  part  of  his  debt." 

Likewise,  the  deeding  of  each  partner's  private  residence  to  their 
importunate  creditor,  has  been  held  sufficient  to  indicate  the  existence 
of  reasonable  cause,  even  though  the  firm  claimed  to  have  large  out- 
standing accounts  due  them  on  building  contracts,  which  they  were  unable 
to  collect. '2  But  the  giving  of  unusual  security,  along  with  other  facts,  may 
indicate  existence  of  the  reasonable  cause.^* 

So,  the  giving  of  a  mortgage  as  security  for  payment  of  a  loan  for  which 
the  mortgagee  held  the  bankrupt's  note  will  be  deemed  to  be  a  preference 
where  it  appears  that  the  bankrupt  was  in  financial  straits  and  that  that  fact 
was  known  to  the  mortgagee.^^ 

§  1407.  Mere  Nonpayment  of  Claim  Long  Past. Due,  or  Frequent 
Duns  or  Broken  Promises,  Not  Sufficient. — Neither  the  mere  nonpay- 
ment of  the  particular  creditor's  claim  nor  the  fact  that  most  of  the  indebted- 
ness to  the  creditor  is  past  due  at  the  time  of  the  payment  on  account  and 
that  the  creditor  has  been  urging  payment  and  the  debtor  repeatedly  prom- 
ising it,  is  in  itself  sufficient  cause  for  drawing  the  inference.^^ 

In  re  Goodhile,  12  A.  B.  R.  374,  130  Fed.  471  (Dl  C.  Iowa):  "It  is  true  that 
most  of  the  bankrupt's  account  with  Wyman,  Partridge  &  Co.  was  past  due 
at  the  time  of  these  payments,  and  that  the  company  was  urging  payment,  but 
that  is  not  sufficient  to  charge  it  with  reasonable  cause  to  believe  that  she  was 
insolvent.  Neither  is  the  fact  that  the  check  was  dated  ahead,  if  that  were 
true;  and,  under  the  testimony  submitted,  it  was  not.  Such  facts  would  only 
show  that  the  debtor  was  unable  to  meet  payments  promptly,  and  that  is  not 
insolvency,  under  the  present  bankruptcy  law." 

In  re  Wolf  Co.,  21  A.  B.  R.  73,  164  Fed.  448  (D.  C.  Pa.,  affirmed  sub  nom. 
Sharpe  v.  Allender,  23  A.  B.  R.  431,  170  Fed.  589  (C.  C.  A.):  "The  question 
whether  the  transfer  was  a  voidable  one  depends  on  whether  Mr.  Allender  had 
reasonable  cause  to  believe  that  a  preference  was  intended,  that  is  to  say,  that 
he  was  getting  a  prohibited  advantage  over  other  creditors  similarly  situated. 
He  was  if  the  company  was  insolvent,  but  not,  if  it  was  not;  and  the  case  turns 
therefore  on  whether  the  signs  of  insolvency  were  such  as  to  put  him  on  inquiry', 

53.  Brewster  v.  Gofif,  21  A.  B.  R.  519  (Sup.  Ct.  N.  Y.).  To  same  effect, 
239,  164  Fed.  137  (D.  C.  Pa.).  Turner  v.  Fisher,  13  A.  B.  R.  343,  133 

54.  Wright  v.  Skinner  Mfg.  Co.,  30  Fed.  594  (D.  C.  Calif.).  To  similar 
A.  B.  R.  527,  162  Fed.  315  (C.  C.  A.  effect.  Paper  Co.  v.  Goembel,  16  A.  B. 
N.  Y.).  R.    29,    143    Fed.   295    (C.    C.   A.    Ills.). 

55.  In  re  Hirshowitz,  28  A.  B.  R.  To  similar  effect,  In  re  Alden,  16  A. 
571,  199  Fed.  302   (D.   C.   Pa.).  B.   R.  379   (Ref.   Ohio). 

56.  Brown   v.    Guichard,    7   A.    B.  R. 
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affecting  him  with  whatever  inquiry  would  have  discovered.  It  is  not  easy 
to  decide,  much  less  to  point  out  in  advance,  what  will  amount  to  notice,  each 
case  standing  pretty  much  on  its  own  bottom.  Mere  financial  embarrassment 
is  not  always  enough,  although  it  usually  will  be.  The  law  differs  somewhat  in 
this  respect  from  what  it  was  formerly,  owing  to  the  different  meaning  given 
to  insolvency,  which,  under  the  Act  of  1867,  existed  if  the  debtor  was  not 
in  a  condition  to  pay  his  debts  in  the  ordinary  course  of  business  (Toof  v. 
Martin,  13  Wall.  40),  but  not  now,  unless  the  aggregate  of  his  property  is  in- 
sufficient to  meet  his  obligations.  In  the  present  instance,  the  Wolf  Co.  was 
embarrassed,  and  as  we  now  know,  insolvent.  *  *  *  Jt  ^^s  plain,  of  course, 
that  the  Wolf  Co.  was  in  embarrassed  circumstances.  Its  debts  were  known  to 
be  large,  its  operations  extended,  and  some  of  them  at  least  unprofitable,  and 
new  capital  was  needed  to  carry  on  the  business.  The  proposed  reorganiza- 
tion had  also  failed  at  least  with  the  existing  syndicate,  and  the  money  ad- 
vanced by  them  had  got  to  be  repaid  shortly.  But,  on  the  other  hand,  it  did 
'  not  follow  from  any  or  all  of  this,  that  the  company  was  insolvent  in  the  sense 
that  its  assets  were  not  sufficient  at  a  fair  valuation  to  satisfy  its  obligations. 
If  its  debts  were  large,  so  was  its  plant  and  its  business,  its  machinery  being 
sold  all  over  the  United  States  and  even  as  far  as  Japan  and  China.  In  the 
proposed  reorganization,  preferred  stock  to  the  amount  of  $400,000  was  to  be 
issued,  and  a  like  amount  of  common,  the  syndicate  who  were  to  finance  the 
operation  putting  up  $150,000  to  take  care  of  the  outstanding  bonds  and  getting 
$180,000  of  each  kind  of  stock,  W.  G.  Wolf  on  his  part  receiving  $170,000  of 
each,  leaving  $50,000  of  each  in  the  treasury.  If  figures  of  this  magnitude  were 
at  all  justified  as  they  apparently  were  in  the  contemplation  of  the  parties  it 
was  hardly  suggestive  of  insolvency.  *  *  *  The  idea  that  Allender  could  go 
to  the  books  is  not  to  be  thought  of.  Neither  could  he  expect  to  get  access 
to  the  report  of  the  experts  if  it  had  been  asked  for.  It  is  not  intimate  and 
inaccessible  information  such  as  this,  that  a  creditor  is  bound  by,  but  that 
which  is  open  to  observation  and  will  yield  to  reasonable  inquiry,  where  it  has 
not  been  expressly  brought  home  to  him.  No  doubt  in  the  present  instance, 
Allender  was  anxious  over  his  debt,  and  pressed  for  its  payment,  and  may  have 
expressed  apprehension  with  regard  to  it.  But  this  is  not  to  be  carried  too  far, 
nor  made  to  operate  too  strongly  against  him,  particularly  in  view  of  the  as- 
surances which  he  had  received  from  those  best  calculated  to  know  on  which 
he  had  a  right  to  rely,  to  the  contrary." 

At  least  such  fact  is  not  sufficient  to  authorize  a  court  to  find  reasonable 
grounds  for  belief  to  be  established  as  a  matter  of  law,^^  but  may  be  evi- 
dence tending  to  show  reasonable  cause  for  belief .^^ 

57.  Upson  V.  Mt.  Morris  Bk.,  14  A.  considerations:  the  solvent  owner  of 
B.  R.  6  (N.  Y.  Sup.  Ct.  App.  Div.);  In  property  may  well  be  refused  credit 
re  Eggert,  4  A.  B.  R.  449,  3  A.  B.  R.  if  known  to  be  slow  pay,  deceitful,  li- 
541,  102  Fed.  735   (C.  C.  A.  Wis.).  tigious    or   in   litigation." 

58.  Inferentially,  In  re  Moody,  14  A.  Huttig  Mfg.  Co.  v.  Edwards,  20  A. 
B.  R.  276,  134  Fed.  628  (D.  C.  Iowa).  B.  R.  349,  160  Fed.  619  (C.  C.  A. 
And  refusal  to  give  further  credit  Iowa);  Wright  v.  Skinner  Mfg.  Co., 
after  receipt  of  security  is  not  neces-  20  A.  B.  R.  527,  162  Fed.  315  (C.  C.  A. 
sarily   conclusive.  N.  Y.);   Herron  v.   Moore,  31  A.  B.  R. 

Paper   Co.   v.   Goembel,   16  A.    B.   R.  221,     208    Fed.     134    (C.     C.    A.     Cal.); 

29,  143  Fed.  295   (C.  C.  A.  Ills.):     "In  obiter    [reasonable    cause    held    not   to 

any  view  the  circumstance  is  of  slight  exist].    In   re    Houghton    Web    Co.,    26 

weight,   as   the   extension   of   credit   to  A.    B.    R.    202,    185    Fed.    213    (D.    C. 

purchasers     is     governed     by    various  Mass.). 
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Inferentially,  Walburn  v.  Babbitt,  16  Wall.  577:  ''The  usual  and  ordinary 
course  of  Mendelson's  business  was  to  sell  at  retail.  *  *  *  But  it  is  a  wholly 
different  thing  when  he  sells  his  entire  stock  to  one  or  more  persons." 

Toof  V.  Martin,  13  Wall.  40:  "And  reasonable  cause  they  must  be  considered 
to  have  had  when  such  a  state  of  facts  was  brought  to  their  notice  in  respect 
to  the  affairs  and  pecuniary  condition  of  the  bankrupts  as  would  have  led 
prudent  business  men  to  the  conclusion  that  they  could  not  meet  their  obliga- 
tions in  the  ordinary  course  of  business.'' 

§  1408.  Receiving  Payment  before  Due. — The  mere  receiving  of 
payment  of  a  debt  before  it  is  due  is  not,  in  itself,  proof  of  the  existence  of 
"reasonable  cause  to  believe." 

Sparker  v.  Marsh,  24  A.  B.  R.  380,  177  Fed.  739  (D.  C.  Ark.):  "Great  stress 
is  laid  on  the  fact  that  the  payments  to  the  bank  and  the  defendant  were  made 
before  the  maturity  of  the  notes.  There  is  no  evidence  whatever  to  show  that 
when  the  defendants  received  payment  that  they  had  any  knowledge  of  the  fact 
that  the  bank  had  been  paid,  but,  even  had  they  been  advised  of  that  fact,  that 
alone  would  not  have  justified  a  finding  that  they  had  reasonable  cause  to  be- 
lieve the  payment  was  intended  as  a  preference.  When  White  had'  the  money 
to  pay  these  debts,  what  would  be  more  natural  than  that  he  should  do  so,  es- 
pecially, if  by  paying  the  note  held  by  the  defendants  he  saved  the  accum,ulated 
interest  amounting  to  over  $50?" 

However,  such  receiving  of  payment  in  advance  under  certain" circum- 
stances and  taken  in  conjunction  writh  other  facts  may  be  evidence  of  the 
existence  of  a  reasonable  cause  for  behef.^^ 

(Dissenting  opinion)  Powell  v.  Gate  City  Bank,  34  A.  B.  R.  316,  178  Fed.  609 
(C.  C.  A.  Mo.) :  "I  shall  not  attempt  an  analysis  of  the  proof.  It  manifestly 
created  grave  suspicion  in  the  minds  of  the  majority  touching  the  good  faith 
of  the  bank,  but  I  think  it  went  further.  It  is  not  very  material  whether  the 
notes  held  by  the  bank  were  on  their  face  payable  in  90  days  as  claimed  by  the 
trustee,  or  whether  they  were  on  their  face  payable  on  demand  as  claimed  by 
the  bank.  The  fact  is  unquestionable  that  they  were  discounted  for  90  days. 
The  bank  collected  the  interest  on  them  in  advance  for  that  period  of  time. 
It  entered  them  in  its  books  as  payable  at  the  expiration  of  90  days  only.  I 
cannot  avoid  the  conclusion  that  whatever,  the  writing  said,  the  parties,  both 
the  Humes  Company  and  the  bank,  actually  understood  that  the  notes  were 
not  to  be  paid  until  the  expiration  of  90  days  after  their  several  dates.  That 
time  had  not  expired  as  to  any  of  the  notes  on  June  34th.  The  sudden  call  for 
their  payment  contrary  to  the  undei"Standing  indicates  something  to  my  mind. 
Intelligent  people  generally  act  with  a  motive  and  for  a  purpose,  and  this  is 
particularly  true  I  think  with  respect  to  bank  officials.  They  are  anxious  to 
loan  their  money  at  profitable  rates  of  interest  to  responsible  parties;  and  to 
keep  it  loaned,  up  to  the  full  permissible  legal  limit.  They  are  also  especially 
keen  and  quick  to  follow  up  suspicion  which  points  to  probable  loss.  This,  it 
is  conceded,  had  been  aroused  in  this  case.  With  this  condition  of  things  as  a 
background  it  is  difficult  to  conceive  why  the  Gate  City  Bank  should  have  re- 
quired the  Humes  Company  to  pay  off  a  loan  in  advance  of  its  actual  inaturity, 
especially  so  when  it  necessitated  the  refunding  of  money  already  collected  by 

59.      Compare      Shale     v.      Farmers'    Bank,  25  A.  B.  R.  888  (Sup.  Ct.  Kans.). 
quoted  at  §  1399. 
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way  of  discount,  unless  .it  believed  it  would  be   dangerous   to  leave-  its   money 
with  the  company  longer. 

"It  will  avail  nothing  to  discuss  the  testimony  further.  Suffice  it  to  say  that 
in  my  opinion  all  the  facts  and  circumstances  surrounding  the  payment  of  the 
money  to  the  bank  pointed  strongly  one  way,  and  were  entirely  sufficient  to  lead 
an  ordinary  prudent  business  man  to  conclude  that  a  preference  was  intended. 
Such  being  the  case,  the  bank  under  all  the  authorities  had  reasonable  cause  to 
believe  the  Humes  Company  intended  to  give  it  a  preference  by  such  payment." 

§  1409.  Failure  to  Investigate  No  Bxcuse  Where  Facts  Sufficient 
to  Put  on  Inquiry. — Failure  actually  to  investigate  will  not  excuse  where 
the  creditor's  information  was  sufficient  to  have  put  the  ordinary  business 
man  upon  inquiry.^** 

In  re  McDonald  &  Sons,  24  A.  B.  R.  446,  178  Fed.  487  (D.  C.  S.  Car.):  "Actual 
knowledge  is  hot  made  the  criterion  of  proof  in  such  cases,  nor  is  it  necessary 
that  it  should  appear  that  the  bank  actually  believed  that  the  mortgagor  was 
insolvent,  but  the  true  inquiry  is  whether  Mr.  Mullins,  as  president  of  the  bank, 
a  lawyer,  and  business  man  of  ordinary  prudence,  sagacity,  and  discretion,  had 
reasonable  cause  to  believe  that  the  debtor  was  insolvent,  in  view  of  all  the  facts 
and  circumstances,  and,  as  it  appears  that  the  debtor  was  in  fact  insolvent,  it 
seems  to  me  clear  that  the  circumstances  were  such  as  would  put  a  person  of 
ordinary  prudence  and  discretion  upon  inquiry,  and  that  it  was  his  duty  to  make 
all  such  reasonable  inquiry,  and  that  there  were  such  means  of  knowledge  as 
would  have  enabled  him  to  ascertain  the  true  state  of  the  case.  A  creditor,  under 
these  circumstances,  is  required  to  exercise  ordinary  prudence,  and,  if  they  failed 
to  investigate,  they  are  chargeable  with  all  the  knowledge  which  it  is  reasonable 
to  suppose  they  would  have  acquired  if  they  had  performed  their  duty  in  that 
regard.  Positive  proof  of  collusion  between  debtor  and  creditor,  by  which  one 
may  be  preferred,  is  not  generally  to  be  expected,  and  for  that  reason,  among 
others,'  the  law  allows  a  resort  to  circumstances  as  the  means  of  ascertaining  the 
truth,  and  the  rule  of  evidence  is  well  settled  that  circumstances  inconclusive 
if  separately  considered  may  by  their  joint  operation,  especially  when  corrobo- 
rated by  moral  coincidences,  be  sufficient.     Signs  of  insolvency  were  too  many 

60.  Crandall   v.    Coats,    13.  A.    B.    R.  R.   773,   155   Fed.   456  (D.   C.   S.   Car.); 

713,  133  Fed.  965   (D.  C.  Iowa);   In  re  Stephens  v.   Oscar   Holway   Co.,   19  A. 

Eggert,  4  A.   B.   R.   456,   457,   103   Fed.  B.    R.    399,   156    Fed.    90    (D.    C.    Me.); 

735     (C.    C.    A.    Wis.).      Compare,    to  (1867)    Burfee  v.  First  Nat'l  Bk.,  9   N. 

same  eflfect,  note  in  In  re  Jacobs,  1  A.  B.   Reg.   314;    Rogers   v.    Fidelity   Sav. 

B.   R.   518    (D.   C.    La.).     Compare,   to  Bk.  &  Loan  Co.,  33  A.  B.  R.  1,  172  Fed. 

same  effect,   In   re   Pease,   12  A.   B.   R.  735   (D.  C.  Ark.);   Walters  v.  Zimmer- 

66    (D.   C.    Mich.).      Compare,   also,   to  man,  30  A.  B.  R.  776,  208  Fed.  62   (D. 

same   effect.   In  re  Andrews,   14  A.   B.  C.   Ohio);   Herron  v.  Moore,  31  A,   B. 

R.    247,    135    Fed.    599    (D.    C.    Mass.).  R.  221,   208    Fed.   134    (C.   C.   A.   Cal.) ; 

Compare,  to  same  effect,  in  fraudulent  McGirr  v.  Humphreys,  26  A.  B.  R.  518, 

conveyance   case.   In  re   Moody,  14  A.  192    Fed.    55    (D.    C.    Ohio);    Coleman 

B.  R.  276,  134  Fed.  628   (D.  C.  Iowa).  v.  Decatur  Egg  Case  Co.,  26  A.  B.  R. 

Compare,   to   same   effect,    obiter,    Mc-  249,     186    Fed.     136    (C.     C.   A.     Mo.), 

M.urtrey  v.  Smith,  15  A.  B.  R.  435,  142  quoted  at  §  1399;   Gering  v.  Leyda,  26 

Fed.   853    (Spec.    Master   Approved   by  A.   B.   R.   137,   186   Fed.   110    (C.    C.   A. 

D.    J.).     Apparently    contra,    Suffel   v.  Neb.);  Spencer  v.  Nekemoto,  24  A.  B. 

Nat'l  Bk.,  16  A.  B.  R.  262   (Wis.),  106  R.   517    (D.   C.   Hawaii). 
N.    W.    837.      In    re    Mills    Co.,    20   A.  Instance   where    facts   held    not   suf- 

B.  R.  501,  162  Fed.  42  (D.  C.  N.  Car.);  ficient   to   require   further  investigation 

Wright    V.    Skinner    Mfg.    Co.,    20    A.  by   creditor.      Newman   v.   Dry    Goods 

B.   R.     527,     163     Fed.      315      (C.      C.  Co.,    31     A.    B.    R.     399    (Kansas     City 

A.    N.    Y.);    In    re    Tindal,    18    A.    B.  Court  of  Appeals),  quoted  at  §  1407. 


1292  REMINGTON  ON   BANKRUPTCY.  §    1409 

and  too  marked  not  to  warn  the  president  of  this  bank  that  he  was  getting  a 
prohibited  advantage  over  other  creditors.  The  facts  are  so  persuasive  that  they 
would  have  given  reasonable  ground  for  suspicion  to  persons  far  less  astute 
and  less  accustomed  to  the  ways  of  business  in  general  than  was  the  president 
of  this  bank.  The  unusual  nature  of  the  transaction,  in  connection  with  all  the 
circumstances,  raises  such  a  presumption  that  it  can  only  be  overcome  by  proof 
on  the  part  of  the  preferred  creditor  that  he  took  the  proper  steps  to  find  out 
the  pecuniary  condition  of  the  debtor.  Mr.  Mullins  has  not  testified  in  the 
case,  nor  has  anyone  in  behalf  of  the  bank  testified  as  to  its  knowledge  of 
the  pecuniary  condition  of  the  bankrupts,  or  that  they  made  any  inquiries  con- 
cerning it." 

Collett  V.  Bronx  Nat.  Bank,  29  A.  B.  R.  454,  300  Fed.  Ill  (D.  C.  N.  Y.):  "Here 
the  bankrupt  at  the  time  of  giving  a  preference  was  confined  in  jail,  and,  prob- 
ably fearing  prosecution  on  a  charge  of  converting  a  sum  of  money  left  with  him 
for  deposit  in  the  bank,  hastened  to  make  restitution  through  the  instrumentality 
of  the  cashier,  his  debtor,  by  satisfying  the  promissory  notes  which  the  bank 
held  against  him.  Various  officers  of  the  bank  knew  of  his  dilemma.  The  cash- 
ier had  full  information  regarding  the  accusation,  and  was  probably  aware  of 
the  bankrupt's  financial  condition.  In  any  event,  it  appears  that,  in  obedience 
to  a. telephone  message  from  the  bankrupt  after  his  apprehension,  the  cashier 
discharged  his  obligations  to  the  former  by  complying  with  his  request  to  pay 
to  the  bank  the  amount  owed  by  the  cashier  to  the  bankrupt. 

"Under  such  circumstances,  the  defendant  must  be  deemed  to  have  had  reason- 
able cause  to  believe  that  it  was  receiving  a  preference.  The  debt  was  paid  un- 
der circumstances  which  put  it  upon  inquiry  and  prompted  investigation  of  the 
bankrupt's  financial  condition  and  the  intention  with  which  the  indebtedness  was 
satisfied.  In  re  McDonald  (D.  C,  S.  C),  24  Am.  B.  R.  446,  178  Fed.  487;  In  re 
Leader  (D.  C,  Ark.),  26  Am.  B.  R.  668,  190  Fed.  624.  Nothing  was  done  by  either 
the  bank  or  its  officers  towards  making  an  investigation,  and  the  presumption 
is  warranted  that  by  the  payment  to  the  bank  of  its  indebtedness  against  the 
bankrupt  a  preference  was  intended,  and  that  the  defendant  had  reasonable 
cause  to  believe  such  was  the  intention." 

Hewitt  V.  Boston  Strawboard  Co.,  31  A.  B.  R.  652  (Mass.):  "If  he  prefers 
to  draw  inferences  favorable  to  himself,  and  to  ignore  information  which  would 
have  led  to  knowledge  that  his  debtor  was  in  failing,  circumstances,  he  can  not 
set  up  his  own  judgment  to  the  contrary,  even  if  honestly  entertained,  as  a 
reason  why  he  should  be  permitted  to  retain  a  prohibited  advantage." 

In  re  Herman,  31  A.  B.  R.  243,  207  Fed.  594  (D.  C.  Iowa):  "The  fact  that 
no  part  of  the  prior  loan  had  been  paid,  though  it  was  then  nine  months  past 
due,  with  the  request  for  an  additional  loan  of  $500  to  carry  him  over  until  fall, 
was  sufficient  to  put  her  as  a  reasonably  prudent  person  upon  inquiry  as  to  his 
then  financial  condition;  and  she  was  then  chargeable  with  all  the  information 
that  such  an  inquiry  would  have  disclosed.  If  such  inquiry  had  then  been  made, 
there  can  be  no  doubt  that  it  would  have  disclosed  that  the  bankrupt  was  hope- 
lessly insolvent,  that  he  was  being  pressed  by  the  bank  for  the  payment  of  its 
debt,  that  he  was  unable  to  do  so,  and  that  the  mortgage  was  intended  as  a  prefr 
erence  to  Mrs.  Crocker  over  the  bank  and  other  creditors  of  the  bankrupt. 

"Again,  Mrs.  Herman  acted  for  her  mother  in  requiring  the  promise  that  a 
mortgage  should  be  given  by  the  bankrupt  when  the  last  loan  was  made  (if  it 
was  made)  and  when  the  mortgage  was  recorded  it  was  delivered  to  her  to  be 
forwarded  to  her  mother.  To  hold  that  she  had  no  reasonable  grounds  to  be- 
lieve, when  she  so  received  and  forwarded  the  mortgage,  that  it  was  intended 
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as  a  preference  to  her  mother,  would  be  to  disregard  the  testimony  and  sanction 
a  deliberate  violation  of  the  Bankruptcy  Act." 

Lazarus  v.  Egan,  30  A.  B.  R.  387,  306  Fed.  518  (D.  C.  Pa.):  "I  can  not  ex- 
cuse the  conduct  of  Eagan  because  of  the  advice  of  counsel,  representing  as 
well  the  bankrupt.  The  facts  necessary  to  disclose  the  bankrupt's  true  financial 
situation  were  within  his  own  reach  and  I  can  not  be  made  to  believe  that  he 
having  lived  across  the  street  in  a  small  town,  known  the  bankrupt  for  many 
years,  and  a  director  of  the  bank  in  which  he  was  endorser  and  kept  his  ac- 
counts, was  ignorant  of  them.  ,  If  he  was,  he  remained  so  willingly,  and  the  law 
will  not  let  him  profit." 

In  re  Dorr,  38  A.  B.  R.  505,  196  Fed.  293  (C.  C.  A.  Cal.) :  "It  is  true  that 
the  mere  fact  that  the  bankrupt  had  no  money  on  deposit  at  Los  Angeles  was 
no  indication  that  he  was  unable  to  meet  his  obligations,  for  the  money  might 
well  have  been  on  deposit  in  one  or  more  of  the  many  other  banks  in  which 
he  carried  his  accounts.  But  the  fact,  if  such  had  been  the  fact,  that  the  money 
was  deposited  in  other  banks,  would  not  have  prevented  its  immediate  transfer 
to  Los  Angeles,  for  the  evidence  shows,  and  it  is  not  disputed,  that  this  could 
have  been  done  'by  wire  instantly.'  Another  fact  is  that  when,  on  July  7th,  the 
appellant  was  informed  that  the  money  could  not  be  paid  him,  he  still  demanded 
checks  for  the  full  sum  of  $40,000,  and  on  the  following  day,  when  he  found 
that  the  bankrupt  could  pay  him  but  $14,000,  he  demanded  and  received  a  fur- 
ther check  for  $36,000,  although  he  knew  that  the  check  was  drawn  on  a  bank 
in  which  there  were  no  funds  available  for  its  payment,  and  that  on  the  follow- 
ing day  he  would  have  to  return  that  check  and  receive  others  in  lieu  thereof. 
In  short,  he  was  advised  of  the  desperate  financial  straits  of  the  bankrupt,  and 
we  would  not  be  justified  in  holding  that  the  referee  and  the  court  below  erred 
in  holding  that  he  was  put  upon  inquiry  to  ascertain  whether  or  not  the  bank- 
rupt was  solvent." 

Rogers  v.  Page,  15  A.  B.  R.  505  (C.  C.  A.  Tenn.) :  "Thos.  Merriam  was  aware 
of  his  brother's  condition  at  the  time  he  bought  the  land  here  involved  or  of 
such  suspicious  facts  as  to  charge  him  with  inquiry  and  notice  of  such  facts 
as  he  might  have  leariied  by  inquiry  conducted  in  good  faith." 

McElvain  v.  Hardesty,  33  A.  B.  R.  330,  169  Fed.  31  (C.  C.  A.  Mo.):  "More- 
over, if  McElvain  did  not  have  actual  knowledge  of  the  insolvent  condition  of 
his  debtors,  we  think  in  the  circumstances  of  this  case  he  is  constructively  charge- 
able with  that  knowledge.  He  took  a  transfer  of  all  his  debtors'  property— 
of  a  going  concern — in  satisfaction  of  a  debt.  This  in  itself  was  an  unusual 
thing,  and  the  reasons  which  actuated  it  must  have  sprung  from  a  fear  or  sus- 
picion of  danger.  Solvent  and  prosperous  business  houses  do  not  commonly 
pay  debts  that  way.  He  knew  of  his  own  dishonored  notes.  He  knew  that 
his  debtors  could  not  have  carried  on  active  business  for  seven  months  and 
thereby  make  enough  to  pay  over  $3,600  upon  his  own  indebtedness,  assumed 
by  .them,  without  purchasing  supplies.  These  facts  and  many  others  disclosed 
by  the  record  were  sufficient  to  put  him  as  an  ordinarily  prudent  man  upon 
inquiry  as  to  his  debtor's  solvency  and  to  charge  him  with  all  the  knowledge 
he  could  have  acquired  by  the  exercise  of  reasonable  diligence." 

Plate  Glass  Co.  v.  Edwards,  17  A.  B.  R.  447,  148  Fed.  377  (C.  C.  A.  Iowa): 
"He  testified  to  efforts  to  ascertain  the  bankrupt's  financial  condition,  whether 
he  owed  certain  parties,  and  that  he  relied  on  the  information  obtained,  but 
he  ignored  other  sources  of  information  which  were  at  hand  and  were  so  ob- 
vious and  so  much  more  accurate  and  reliable  that  in  view  of  the  undisputed 
facts   of  the   case  intentional   avoidance   is   suggested." 

3   R  B— 34 
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In  re  Nassau,  14  A.  B.  R.  828,  140  Fed.  912  (D.  C.  Pa.):  "The  circumstances 
accompanying  the  transaction  were  such  as  to  put  the  mortgagee's  agent  upon 
inquiry,  and  it  can  scarcely  be  doubted  that  very  slight  investigation  would 
have  led  to  knowledge  of  the  bankrupt's  financial  condition." 

Brewster  v.  Goff  Lumber  Co.,  21  A.  B.  R.  106,  164  Fed.  124  (D.  C.  Pa.): 
"But  the  trustee  must  go  further,  to  make  out  a  case,  and  show  that  the 
Goflfs  had  reasonable  cause  to  believe  that  they  were  getting  a  preference; 
and  this  depends  on  whether  they  might  or  ought  to  have  known,  that  Moore 
&  Son  were  insolvent,  as  to  which  they  were  affected  with  whatever  put  them 
on  inquiry  and  would  lead  to  a  disclosure,  actual  knowledge  not  being  re- 
quired." 

Coder  V.  McPherson,  18  A.  B.  R.  523,  153  Fed.  951  (C.  C.  A.  Iowa):  "No- 
tice of  facts  which  would  incite  a  man  of  ordinary  prudence  to  an  inquiry 
under  similar  circumstances  is  notice  of  all  the  facts  which  a  reasonably  dili- 
gent inquiry  would  disclose.  The  bank  knew  that  Armstrong  had  stated  that 
he  owed  only  $36,000  in  December,  1903,  that  he  had  given  a  mortgage  to 
Arts  for  $98,503.32  in  May,  1904,  and  that  he  had  stated  on  June  13,  1904,  that 
he  owed  $147,500  secured  by  mortgages  upon  his  lands  and  $47,900  that  was 
unsecured.  According  to  these  two  statements  which  he  had  given  to  the 
bank,  his  indebtedness  had  increased  $159,400  between  December  24,  1903,  and 
June  13,  1904,  and  his  assets  less  than  $9,000.  Two  such  statements  would 
inevitably  incite  the  ordinary  creditor  to  inquire  what  had  become  of  the 
$150,000  which  the  increased  indebtedness  indicated  that  the  debtor  had  re- 
ceived and  had  not  added  to  his  property  during  these  six  months,  and  such 
an  inquest  would  have  developed  the  fact  at  once  that  Armstrong's  statements 
were  not  true." 

Thus,  careful  abstinence  from  making  inquiries  as  to  financial  condition, 
when  the  transfer,  which  itself  is  out  of  the  ordinary  course  of  trade,  is 
made,  will  tend  to  prove  cause  for  belief. ^^  And  if  the  debtor  is  known  to 
be  insolvent  it  would  seem  the  creditor  is  bound  to  exercise  ordinary  pru- 
dence and  diligence  to  ascertain  whether  or  not  such  insolvent  can  make  a 
transfer  that  will  not  be  in  violation  of  the  Bankruptcy  Act ;  ^^  and,  under 
such  circumstances,  if  the  transfer  is  out  of  the  usual  and  ordinary  course 
of  trade,  it  will  tend  to  negative  good  faith.^s 

But  the  rule  charging  the  creditor  with  knowledge  must  have  a  reasonable 
construction,  and  to  make  it  operate  justly  must  relate  to  information  con- 
cerning the  financial  condition  and  property  of  the  debtor.^*  But  it  has  been 
held,  though  the  ruling  is  doubtful  and  the  opposite  rule,  if  anything,  more 
reasonable,  that  a  higher  degree  of  proof  is  requisite  than  in  cases  of  fraud- 
ulent conveyances. 

ei.  Huttig  Mfg. -Co.  V.   Edwards,   20       R-    539,    120    Fed.    100    (D.    C.    Mass.): 

A.  B.   R.   349,   160   Fed.   619    (C.   C.   A.       I"   this    case    the    court   held    that   the 
jQ^a)  mortgage    was    out    of    the    ordinary 

62.  Analogously,     as     to     fraudulent       ^;:^°'^%^7V^^  d1tler,"S 

9?riTA  k"h    fi9« 'm    rf;    t^  business    of   about   $100   a   day,   and  I 

272,  134  Fed.  628  (D.  C.  Iowa)  mortgage  of  such  a  trader's  full  stock 

63.  Analogously,  In  re  Moody,  14  A.  ;s   an    open   confession   of    insolvency. 

B.  R.  272,  134  Fed.  628   (D.  C.  Iowa);  Citing  Nary  v.  Merrill,  8  Allen  451. 
Walburn    v.     Babbitt,    16     Wall.     577;  64.  In  re  Pfaffinger,  18  A.  B.  R.  807, 
Toof  V.  Martin,  13  Wall.  40.  154  pgd.  528   (D.  C.  Ky.),  quoted  at  § 

Inferentially,    In   re    Butler,   9   A.    B.       1399. 
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Suffel  V.  Nat'l  Bk.,  16  A.  B.  R.  363,  106  N.  W.  (Wis.)  837:  "The  obvious 
meaning  of  this  language  when  construed  in  connection  with  the  other  findings 
mentioned,  is  that  the  court  held,  as  a  matter  of  law,  that  the  present  Bank- 
rupt Act  does  not  require  the  same  diligence  of  creditors  concerning  prefer- 
ential payments,  that  is  required  of  grantees  in  cases  of  fraudulent  convey- 
ances; and  hence,  that  the  facts  known  to  the  cashier  at  the  time  of  receiving 
the  payment,  though  sufficient  to  produce  in  his  mind  a  doubt  or  suspicion  of 
Dickinson's  solvency,  yet  that  they  were  insufficient  to  prove  that  the  cashier 
had  at  the  time  reasonable  cause  to  believe  that  Dickinson  was  then  insolvent 
or  that  in  making  such  payment  he  intended  to  give  a  preference  to  the  de- 
fendant. This  is  in  harmony  with  the  conclusion  of  the  lengthy  opinion  of 
the  trial  judge,  where  he  said,  in  effect,  that  the  point  to  be  decided  was  some- 
what difficult,  but  a  considerable  reflection  had  led  him  to  the  conclusion  that 
the  knowledge  of  facts  and  circumstances  possessed  by  the  cashier,  were  well 
calculated  to  produce  a  doubt  or  raise  a  suspicion  in  the  mind  of  an  ordinarily 
intelligent  man,  as  to  Dickinson's  solvency,  but  not  such  as  was  calculated 
to  produce  a  belief  of  it;  and  as  that  was  essential  to  the  plaintiff's  cause  of 
action,  he  could  not  recover." 

And  higher,  even,  than  under  the  old  law  of  1867,  where  insolvency  had 
a  diffetent  meaiiing,  and  consequently,  also,  reasonable  cause  for  belief  of 
a  preference  had  a  different  meaning.*^ 

The  doctrine  that  the  creditor  is  chargeable  with  such  facts  as  he  would 
have  discovered  by  investigation  where  the  facts  actually  known  to  him  were 
sufficient  to  put  him  on  inquiry  is  rejected  in  some  cases. *^ 

Where  facts  are  sufficient  to  put  a  creditor  on  inquiry,  yet  if  thereupon 
such  creditor  does  properly  make  inquiry  and  fails  to  ascertain  facts  that 
would  indicate  a  deficiency  of  assets  to  meet  obligations,  it  would  seem 
that  then  the  creditor  is  excused. ^'^ 

Where  a  debtor  has  not  enough  money  to  carry  out  a  settlement  made 
on  an  equal  percentage  with  all  creditors,  it  is  exacting  too  great  a  diligence 
to  require  the  creditors  receiving  their  shares  to  investigate  the  ability  of 
the  debtor  to  pay  the  others  their  respective  shares  likewise.^ ^ 

§  1410.  Date  of  Recording,  Date  for  Existence  of  Reasonable 
Cause  of  Belief. — Even  before  the  Amendment  of  1910,  if  since  the 
Amendment  of  1903,  it  was  probably  the  true  rule  that  in  cases  where  the 
transfer  was  effected  by  an  instrument  requiring  record  by  State  law  to 
rnake  it  effective  as  against  levying  creditors,  the  date  of  such  recording 
was  the  date  at  which  the  existence  of  such  reasonable  cause  for  belief  was 
to  be  proved,  such  being  the  date  of  the  effective  transfer  as  against  other 
creditors.^* 

65.  In  re   Pettingill   &  Co.,   14  A.   B.  67.  In   re    Bartlett,   33   A.   B.    R.   891, 

R.  758    (in   note),   135   Fed.   330    (C.   C.  173    Fed.    679    (D.    C.    Pa.),    quoted    at 

A.  Mass.);  Suffel  v.  Nat'l  Bk.,  16  A.  B.  §  1403. 

R.   359,   106   N.    W.    (Wis.)    837;    In   re  68.  Smith   v.    Hewlett   Robin    Co.,   34 

Andrews,    16   A.    B.    R.    393    (C.    C.    A.  A.   B.    R.   153,   178   Fed.   371    (C.   C    A 

Mass.).  N.  Y.). 

■66.  Stuart  -v.   Farmers'    Bk.    of   Cuba  69.    See    ante,    §    1379^.     And    com- 

City,  31  A.  B.  R.  403,  137  Wis.  66,  117  pare    Carey   v.    Donohue,    31   A     B     R. 

N.  W.  830.  310,  309   Fed.   338   (C.   C.  A.   Ohio). 
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McElvain  v.  Hardesty,  33  A.  B.  R.  320,  169  Fed.  31  (C.  C.  A.  Mo.):  "As, 
for  the  purposes  of  this  case,  the  transfer  is  to  be  treated  as  made  on  the 
date  the  agreement  was  recorded,  so  the  transferee's  belief  or  cause  for  belief 
concerning  it  must  relate  to  that  time.  The  evidence  of  two  witnesses,  in- 
cluding Carter,  one  of  the  firm,  strongly  tends  to  show  that  McElvain  had 
full  knowledge  of  the  hopelessly  insolvent  financial  condition  of  the  firm  when 
he  recorded  the  agreement  and  took  possession   of  the   saloon." 

Amendment  of  1910. — But  by  the  Amendment  of  1910  to  Bankr.  Act 
§  60  (b)  the  question  has  been  put  at  rest:  the  date  of  the  recording  is  the 
date  at  which  the  "reasonable  cause"  must  be  proved  to  have  existed.'^*' 

§  1411,  Cause  for  Belief  Not  Necessarily  That  of  Person  Receiv- 
ing— May  Be  That  of  Person  Benefited. — The  reasonable  cause  for 
belief  need  not  be  on  the  part  of  the  one  actually  receiving  the  preference, 
but  may  be  either  on  the  part  of  the  one  actually  receiving  it,  or  on  the  part 
of  the  one  benefited  by  the  preference.''' ^  This  rule  is  particularly  appli- 
cable to  indorsers,  etc.,  upon  commercial  paper.'^^ 

§  1411^.  As,  for  Instance,  Endorsers  and  Others  Secondarily 
Liable. — Reasonable  cause  for-  belief  on  the  part  of  an  endorser  or  other 
person  secondarily  liable  is  sufficient  to  charge  endorser  or  other  person  with 
the  receipt  of  a  voidable  preference  even  though  the  actual  transfer  was 
made  to  the  holder.'^^ 

And,  of  course,  where  the  recovery  sought  is  from  the  person  benefited 
then  the  person  benefited  must  be  proved  to  have  had  the  reasonable  cause - 
of  belief;  as,  for  example,  where  recovery  is  sought  from  an  accommoda- 
tion endorser  for  the  bankrupt,  it  is  essential  to  prove  the  existence  of  the 
reasonable  cause  of  belief  on  the  part  of  the  endorser.''* 

§  1412.  Agent's  Knowledge  Imputed  to  Principal. — Knowledge  of 
an  agent  engaged  in  the  transaction,  or  the  existence  of  a  reasonable  cause 

70.  Bankr.  Act,  §  60  (b),  as  amended  affirmed  25  A.  B.  R.  475,  183  Fe.d.  564 
1910,  quoted  ante,  §  1334^^.     Also,  see       (C.  C.  A.  Pa.). 

ante,    §    1379^.      Compare,     Carey    v.  Compare,    where    facts    held    insuffi- 

Donohue,    31   A.    B.    R.   210,    209    Fed.  cient  to  show  that  the  president  of  a 

328    (C.   C.   A.   Ohio).  bankrupt  corporation  had  caused  it  to 

71.  Bankr.  Act,  §  60  (b) ;  compare  make  the  transfer  in  order  to  relieve 
Swarts  V.  Siegel,  8  A.  B.  R.  220,  117  'him  from  his  endorsement.  Page  v. 
Fed.  113  (C.  C.  A.  Mo.).  Also,  Swarts  Moore,  24  A.  B.  R.  745,  179  Fed.  988 
V.   Fourth   Nat'l   Bk.,   8   A.   B.    R.   673,  (D.  C.  Pa.). 

117   Fed.   1;    Landry  v.   Andrews,   6  A.  73.  See  cases  cited  at  §   1411.     Con- 

B.  R.  281,  48  Atl.  1036  (Sup.  Ct.  R.  I.).  ceded  as  the  law  though  facts  held  in- 

Compare,   inferentially,  to  same   eflfect,  sufficient     to     charge     such     endorser 

Western  Tie  &  Timber  Co.  v.   Brown,  with    such   reasonable    cause    of   belief. 

12  A.  B.  R.  Ill,  129  Fed.  728  (C.  C.  A.  Reber  v.  Shulman  &  Bro.,  34  A.  B.  R. 

Ark.,  reversed-  13  A.  B.  R.  447,  196  U.  782,  179  Fed.  574  (D.  C.  Pa.),  affirmed 

S.  502);   compare.  In  re  Sanderson,  17  25   A.   B.   R.   475,   183   Fed.   564    (C.    C. 

A.  B.  R.  875   (D.  C.  Vt.).  A.);  Sparks  v.  Marsh,  24  A.  B.  R.  280, 
Assumed  to  be  the  law  but  facts  held  177   Fed.  739    (D.   C.  Ark.). 

insufficient.     Sparks  v.  Marsh,  24  A.  B.  74.  Reber   v.    Shulman,    24   A.    B.    R. 

R.  280,  177  Fed.  739   (D.   C.  Ark.).  782,  179  Fed.  574  (D.  C.  Pa.),  affirmed 

72.  Reber  v.   Shulman  &  Bro.,  24  A.       ?5    A.    B.    R.    475,    183    Fed.    564    (C. 

B.  R.   782,   179   Fed.   574    (D.    C.    Pa.),       C.  A.). 
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for  his  believing,  is  to  be  imputed  to  the  principal. ^^ 

Hewitt  V.  Boston  Strawboard  Co.,  31  A.  B.  R.  652,  214  Mass.  360: 
"By  the  express  words  of  the  Amendatory  act  which  are  merely  declara- 
tory of  the  rule  of  law  that  knowledge  possessed  by  an  agent  may  be  imputed 
to  his  principal,  the  defendant  is  bound  by  the  information  obtained  by  the  at- 
torney who  made  the  attachment,  and  acted  for  it  in  effecting  the  settlement." 

Collett  V.  Bronx  National  Bank,  30  A.  B.  R.  599,  205.  Fed.  370  (C.  C.  A.  N. 
Y.) :  "We  think  that  the  knowledge  which  Kolbe,  as  cashier  of  the  defendant, 
had  November  16th,  viz,  that  Belling  had  borrowed  money  on  a  forged  cer- 
tificate of  the  bank's  stock  and  was  unwilling  to  make  any  explanation,  was 
imputable  to  the  bank,  and  that  it  constituted  reasonable  cause  to  believe  that 
Belling  was  insolvent.  Such  an  act,  and  such  conduct  following  it,  are  the 
clearest  evidence  of  ruin  and  desperation.  When,  on  the  next  day,  Kolbe, 
at  Belling's  request,  applied  $1,350  of  his  indebtedness  to  Belling  on  account 
of  Belling's  indebtedness  to  the  bank,  it  followed  that  the  bank  had  reasonable 
cause  to  believe  that  such  payment  would  give  it  a  preference.'' 

•  Thus,  where  a  bank  receives  a  note  for  collection  and  acts  as  a  mere 
conduit  through  which  a  direct  connection  is  made  with  the  owner  or  col- 
lector, a  privity  exists,  and  the  collecting  bank  will  be  deemed  to  he  the  agent 
of  the  owner,  so  that  the  owner  will  be  chargeable  with  knowledge  of  such 
facts  as  were  known  to  his  collector.  On  the  other  hand,  however,  if  the 
collecting  bank  acts  as  an  independent  contractor  in  making  the  collection, 
no  privity  exists  between  it  and  the  owner ;  nor,  in  such  case,  will  the  owner 
be  chargeable  with  knowledge  of  facts  known  to  the  collecting  bank.^^ 

But  this  information  must  have  been  obtained  by  the  agent  acting  in  the 
premises.'^'' 

Constam  -v.  Haley,  30  A.  B.  R.  650,  306  Fed.  260  (C.  C.  A.  Tenn.) :  "Constam 
lived  in  Baltimore.  He  had  purchased  the  note  from  Schloss  Bros.  &  Co.  the  pay- 
ees. After  the  maturity  and  nonpayment  of  his  note  he  gave  it  to  Schloss  Bros.  & 
Co.,  and  they  intrusted  it  to  Caston,  their  'credit  man,'  to  take  to  Chattanooga, 
where  the  debtor  was  in  business,  and  to  collect  or  adjust.  Caston's  Chatta- 
nooga trip  was,  primarily,  in  the  interest  of  his  regular  employer,  but  he  was 
at  the  same  time  in  this  transaction  authorized  to  represent  and  act  for  Con- 

75.1ri  re  Teague    2  A.  BR    168  (D.  stance,   bank  acting   as   lender's   agent 

C.  Ind.);  In  re  Dubant,  3  A    B.  R    42,  {„  procuring  loan  to  be  used  in  prefer- 

96  Fed.  543  (DC.  N.  Car.);  In  re  Nas-  Hng    the    bank    itself.    In   re    Lynden 

sau,  14  A.  a  R._838,  140  Fed.  912   (D.  Mercantile    Co.,    19    A.    B.    R.   444,    156 

C.   Penn.,   affirmmg  15   A.    B.    R.   793);  Pgd.  713   (D.  C    Wash) 
Campbell  v.  Balcomb,  35  A.  B.  R.  538,  re-,   i     \.  i     u     • 

183  Fed.  766  (C.  C.  A.  Ills.);  Painter  z..  ^i^^^^^'^^P/'     ^^.!     ge""^!     busmess 

Township    of    Napoleon,    26   A.    B.    R.  ^,T^  rt         k'    ul"""    ''°'^°'?'^'°^   and 

334,  190  Fed.  637  (D.  C.  Ohio).  T      ,  }  .bookkeeper;       bankrupts 

Inferentially,   In   re   Wright  Lumber  knowledge     imputed     to      corporation 

Co.,  8  A.  B.  R.  345  (D.  C.  Ark.):     This  Z^.^'^^l^^    ,f  T"r''-i?    T/«"."a^"^V 

cas^,  however,  was  a  case  of  surrender  ^"^,  ^°-',  f-,^'    ^-   ^-    "6     (Mass.), 

i  <(•  i>i         t  quoted  at  s  1413. 

01  an     innocent     preference  as  a  pre-  ^ 

requisite    to    sharing    in    the    dividends  ''6-  Balcomb  v.  Old  Nat.  Bank,  29  A. 

before  the  Amendment  of  1903.     Com-  B.  R.  329,  201  Fed.  679  (Wis.), 

pare,    inferentially,    In    re    Beerman,    7  77.  Bankr.   Act,   §    60    (b).     "*     *     * 

A.  B.  R.  431,  112  Fed.  663  (D.  C.  Ga.).  or  his  agent  acting  therein     *     *     *." 

Instance,  Brewster  v.  Goflf,  21  A.  B.  See,  also,  Blackburn  v.  Vigors   [Eng] 

R.   239,   164   Fed.   127    (D.   C.   Pa.);   in-  L.  R.  12  App.  Cas.  531. 


1298  REMINGTON  ON  BANKRUPTCY.  §    1413 

stam.  Gaston's  activity  resulted  in  the  making,  at  that  time  or  shortly  after- 
wards, of  the  first  two  or  three  of  the  payments  now  in  question.  We  think 
it  fairly  inferable  from  all  the  facts  and  circumstances  which  it  would  be  un- 
profitable to  recount  that  Caston,  on  this  occasion,  learned  enough  of  the 
actual  situation  to  give  him  reasonable  cause  to  believe  that  insolvency  existed. 
*  *  *  In  the  instant  case  Gaston's  employment  and  duty  were  relatively 
general  in  scope.  It  was  his  duty  to  do  whatever  was  for  Gonstam's  interest, 
and  to  acquire  and  communicate  to  Constam  all  he  could  learn  about  the  debt- 
or's pecuniary  condition.'' 

Babbit  V.  Kelly,  9  A.  B.  R.  335  (Gourt  of  App.  at  St.  Louis,  70  S.  W.  384): 
"Knowledge  by  an  agent  of  a  creditor,  or  the  agent's  reasonable  cause  to  be- 
lieve, that  a  debtor  is  insolvent  when  he  does  a  preferential  act  in  favor  of  the 
agent's  principal,  afifects  the  latter." 

§  1413.  Except  When  Agent  Acting  for  Own  Interest. — But,  of 
course,  the  knowledge  of  the  agent  is  not  the  knowledge  of  the  principal 
when  the  agent  is  acting  in  his  own  interest.'^* 

Obiter,  Rogers  v.  American  Halibut  Gompany,  31  A.  B.  R.  576  (Mass.  Sup.  Jud. 
Gourt):  "By  §  60b,  knowledge  possessed  by  his  agent  binds  the  creditor,  but 
this  provision  is  to  be  taken  with  the  qualification  that  where  the  agent  is  acting 
in  furtherance  of  his  own  adverse  interest  or  fraudulently  his  principal  is  not 
bound." 

At  least,  when  he  is  acting  solely  in  his  own  interest;  or  when  he  had 
acquired  the  knowledge  while  acting  as  attorney  for  the  bankrupt. 

And  it  has  been  held  that  where  a  creditor's  attorney  has,  later,  been  em- 
ployed by  the  bankrupts  and,  on  the  morning  of  the  day  on  which  they 
file  their  petition  and  schedules  in  bankruptcy,  receives  collection  of  the 
creditor's  claim  in  full  and  straightway  turns  it  over  to  his  client,  the  at- 
torney himself,  in  the  absence  of  fraud,  may  not  be  charged  with  the  amount, 
but  the  trustee  must  pursue  the  client. ^^ 

In  re  Martin  &  Go.,  29  A.  B.  R.  705,  167  Fed.  336  (D.  G.  N.  Y.) :  "The 
theory  of  the  special  commissioner  is  that,  Mr.  Turk  being  aware  of  the  bank- 
rupts' financial  condition  when  he  made  the  payment,  it  should  therefore  be 
regarded  as  a  nullity,  and  he  should  be  required  to  pay  the  money  involved 
into  the  estate.  The  theory  of  Mr.  Turk  is  that  he  merely  acted  as  agent  in 
the  matter,  and  if  there  is  to  be  any  recovery  of  the  money,  recourse  to  Mr. 
Paris,  the  principal,  should  be  had.  I  think  the  contention  of  Mr.  Turk  should 
be  sustained.  No  doubt  the  knowledge  which  an  agent  obtains  is,  under  or- 
dinary circumstances,  often  imputable  to  his  principal,  but  a  somewhat  dif- 
ferent rule  applies  where  the  relations  of  attorney  and  client  are  involved  and 
there  is  no  question  of  fraud.  In  the  latter  case  it  is  the  duty  of  an  attorney 
to  turn  a  collection,  made  in  the  ordinary  course  of  business,  over  to  his  client 
and  not  to  a  third  person.     This  matter  has  not  been  litigated  upon  any  theory 

78.  Grooks  v.  Bk.,  5  A.  B.  R.  754  Drug  Go.,  38  A.  B.  R.  798,  198  Fed. 
(N.  Y.  Sup.  Gt.):  In  this  case  the  363  (D.  G.  Wash.);  Painter  v.  Town- 
president  of  the  bank  alleged  to  be  ship  of  Napoleon,  26  A.  B.  R.  324,  190 
guilty  of  receiving  the  preference  was  Fed.  637  (D.  C.  Ohio),  quoted  at 
also  the  leading  member  of  the  debtor  §  1414. 

firm.    In  re  Ebert,  1  A.  B.  R.  340  (Ref.  79.  Gompare  post,   §   1831J4. 
Wis.);      Benner     v.      Blumauer-Frank 
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of  fraud,  in  which  event,  a  fraud  being  established,  a  more  stringent  rule  against 
the  attorney  should  be  applied  (Mayer  v.  Herman,  16  Fed.  Cas.  No.  1,341. 
Here  an  order  for  the  payment  of  money  was  made  against  an  attorney  who 
collected  the  sum  in  pursuance  of  business  committed  to  him  long  before  the 
bankruptcy,  and  who  paid  it  in  due  course  to  his  client.  It  seems  to  me  that 
compelling  the  attorney  to  pay  the  amount  again  is  not  justified,  and  the  ref- 
eree's order  to  that  effect  should  not  be  sustained." 

Doubtless  a  different  rule  would  prevail  in  case  fraud  were  involved. 

Where  the  president  of  one  corporation  stole  from  it  and  put  the  money 
into  another  corporation  and  later  stole  from  the  latter  corporation  and  re- 
placed the  money  taken  from  the  first  corporation,  without  the  knowledge 
of  the  original  victim,  it  was  held  not  to  be  a  preference,  because  of  the 
nonexistence  of  "reasonable  cause  for  belief."^"  It  would  seem  that  several 
other  elements  also  were  lacking — for  instance,  voluntary  action  of  the 
corporation  from  whom  the  money  was  last  stolen  was  lacking,  hence  there 
was  no  "transfer;"  likewise,  it  is  questionable  whether  there  was  a  de- 
pletion of  the  assets  of  the  last  corporation  since  the  money  taken  from  it 
was  stolen  money. 

However,  where  the  bankrupt  in  making  the  transfer  claimed  to  be  pref- 
erential is  also  "then  acting  therein"  for  the  creditor  receiving  the  transfer, 
his  knowledge  is  imputable  to  his  principal. 

Clarke  v.  Rogers,  228  U.  S.  534,  30  A.  B.  R.  39:  "As  we  have  said,  there  may 
be  a  unity  of  the  person  in  the  individual  and  the  trustee,  of  the  individual  and 
the  guardian;  we  must  look  beyond  it  to  the  difiference  in  his  capacities  and  the 
duties  and  obligations  resulting  from  it.  These  duties  and  obligations  are  as 
distinct  and  insistent  as  though  exercised  by  different  individuals,  and  have 
the  same  legal  consequences.  The  unity  of  the  person  has,  of  course,  an  ef- 
fect. It  constitutes  such  relationship  between  the  different  capacities  exer- 
cised as  to  impute  knowledge  of  their  exercise  and  for  what  purpose  exercised." 

Similarly,  where  the  managing  officer  of  the  bankrupt  company  made  pay- 
ments to  himself  as  a  creditor  out  of  the  funds  of  the  company. 

Cooper  V.  Miller,  30  A.  B.  R.  194,  203  Fed.  383  (C.  C.  A.  Ky.):  "While  the 
intent  of  the  company  is  not  by  reason  of  the  amendment,  important  here,  yet 
the  company  was  chargeable  with  the  knowledge  of  its  president,  and  both 
the  company  and  Miller  must  have  known  that  the  debtor  could  not  pay  its 
ether  creditors  a  percentage  of  their  claims  similar  to  the  rate  he  was  paying 
himself,  and,  consequently,  that  the  enforcement  of  the  transfer  would  inevita- 
bly give  to  him  a  preference  over  the  other  creditors  of  the  same  class.  *  *  * 
The  dual  relation  of  Miller  to  the  company,  as  its  official  head  and  as  cred- 
itor, we  think,  justifies  the  inference  that  his  admissions  of  the  company's  in- 
solvent condition,  meant  that  he  understood  the  fair  value  of  its  property  to 
be  less  than  its  debts." 

But  the  fact  that  the  agent  and  the  insolvent  have  confidential  relations; 

80.  McNaboe  v.  Columbian  Mfg.  Co.,   18  A.  B.  R.  684,  153  Fed.  967  (C.  C.  A. 
N.  Y.). 
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or  that  the  agent's  self-interests  are  antagonistic  to  those  of  his  principal,  will 
not  render  the  transaction  any  the  less  preferential. 

Campbell  v.  Balcomb,  35  A.  B.  R.  538,  183  Fed.  766  (C.  C.  A.  Ills.):  "The 
statute  purports  to  give  the  whole  law  on  the  subject.  In  it  we  find  no  ex- 
ceptions to  the  effect  that  a  preferred  creditor  may  hold  his  advantage  provided 
his  agent  and  the  insolvent  have  confidential  relations,  or  provided  his  agent 
has  self-interests  antagonistic  to  a  disclosure  to  his  principal.  To  interpolate 
such  exceptions  we  deem  beyond  the  proper  sphere  of  statutory  construction 
and  violative  of  the  spirit  of  the  act  wherein  equality  of  distribution  of  the 
bankrupt's  inadequate  assets   is  a  prime  object." 

Thus,  where  the  bankrupt  had  made  a  mortgage  to  the  president  of  a 
bank  to  which  he  owed  money,  with  the  proceeds  of  which  the  bankrupt  paid 
his  debt  to  the  bank,  the  knowledge  of  the  president  was  imputed  to  the 
bank.si 

§  1414.  Whether  Public  Corporations  Chargeable  with  "Reason- 
able Cause  for  Believing." — It  is  a  question  whether  a  public  corpo- 
ration can  be  charged  with  participation  in  the  preferential  intent,  it  not 
being  bound  by  tortious  acts  of  its  agents. ^^  But  the  exemption  only  appHes 
to  its  governmental  functions,  and  it  would  seem  that  the  same  rules  should 
apply  to  public  corporations  as  to  other  creditors. 

Painter  v.  Napoleon  Township,  19  A.  B.  R.  412,  156  Fed.  289  (D.  C.  Ohio): 
"The  recitals  of  the  bill  indicate  that  the  pleader  intended  to  cover  violations 
of  §  60a  and  §  60b,  Bankruptcy  Act,—  *  *  *  as  amended  by  act,  Feb.  5,  1903, 
*  *  *  and  §  67e  of  the  Bankrupt  Act.  By  the  Act  of  1903  amending  §§  23b, 
60b,  and  70e,  a  trustee  in  bankruptcy  is  authorized  to  bring  a  suit  to  recover 
property.  This  is  not  an  action  for  personal  injury  arising  from  the  negligent 
act  of  otnission  or  commission  on  the  part  of  the  township's  agents,  but  an 
action  authorized  by  the  national  bankrupt  law  to  recover  money  charged  to 
have  been  paid  to  the  board  of  township  trustees  by  Delventhal,  while  insol- 
vent, within  five  days  prior  to  his  adjudication  as  a  bankrupt,  with  an  intent 
to  create  a  preference  and  to  defraud  his  other  creditors,  and  to  have  been  re- 
ceived by  the  board  with  reason  on  its  part  to  believe  and  know  that  he  was 
insolvent  at  the  time  of  payment,  and  that  the  payment  was  purposely  made 
to  prefer  the  township  as  a  creditor.  If  the  averments  of  the  bill  are  true, 
and  if  the  effect  of  the  payment  to  the  board  of  trustees  was  to  enable  it  to 
obtain  a  greater  percentage  of  its  debt  than  any  other  creditor  of  the  same 
class,  then  Delventhal's  property,  in  the  distribution  of  which  his  creditors  are 
entitled  to  share,  was  wrongfully,  and  in  violation  of  the  provisions  of  the 
Bankrupt  Act  received  and  appropriated  by  the  board  of  trustees  to  the  use 
and  benefit  of  the  township,  and  the  board  now  seeks  to  retain  and  enjoy  the 
benefits  thus  obtained  by  its  own  wrongful  act.  The  nature  of  the  bankrupt's 
liability  to  the  township  is  not  stated,  nor  is  there  a  showing  of  when  and  how 
such  liability  arose;  but,  if  the  board's  contention  is  correct,  an  insolvent 
debtor,  Within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy,  or 
after  the  filing  of  such  petition  and  before  the  adjudication  thereof,  may  de- 
signedly and  successfully,  with  an  intent  to  defraud  his  creditors,  create  a 
preference  in  favof  of  a  township  whose  agents  know  or  have  reasonable  cause 

81.  Walters  v.  Zimmerman,  30  A.  B.  82.  In  re  Shultz  &  Marks,  11  A.  B. 

R.  776,  208  Fed.  62  (D.  C.  Ohio).  R.  690  (Ref.  N.  Y.). 
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to  believe  and  know  that  a  preference  in  its  behalf  is  intended,  and  that  the 
enforcement  of  such  transfer  will  be  to  enable  it  to  obtain  a  greater  percentage 
of  its  debt  than  any  other  of  the  bankrupt's  creditors  of  the  same  class.  The 
township  would  thereby  obtain  and  retain  a  greater  percentage  of  its  debt  than 
any  other  creditor  of  the  same  class,  and  thus  defeat  the  salutary  provisions  of  a 
beneficent  law  designed  to  accomplish  an  equitable  distribution  among  cred- 
itors of  bankrupt  estates.  In  Marsh  v.  Fulton  County,  10  Wall.  676,  19  L.  Ed. 
1040,  Mr.  Justice  Field  said:  'The  obligation  to  do  justice  rests  upon  all  per- 
sons, natural  and  artificial,  and,  if  a  county  obtains  the  money  or  property 
of  others  without  authority,  the  law,  independent  of  any  statute,  will  compel 
restitution  or  compensation.'  The  same  obligation  in  this  respect  rests  upon 
a  township  as  upon  a  county.  The  rights  and  remedies  of  a  trustee  in  bank- 
ruptcy are  created  and  defined  by  Congress,  which,  under  the  federal  Consti- 
tution (article  1,  §  8,  cl.  4),  has  exclusive  control  of  the  subject  of  bankruptcies, 
with  the  one  qualification  that  its  laws  thereon  shall  be  uniform  throughout 
the  United  States.  The  rights  given  and  the  remedies  thus  created  by  federal 
statute  may  be  enforced  against  townships  or  their  boards  of  trustees.  Nor  is 
the  State's  permission,  by  legislative  enactment  or  otherwise,  necessary  to  the 
maintenance  of  an  action  of  this  character,  or  to  make  townships  or  their 
boards  of  trustees  liable  therein.  Had  the  Legislature  of  Ohio  specially  en- 
acted that  townships  and  their  boards  of  trustees  should  be  exempt  from  lia- 
bility in  cases  like  this,  such  enactment  would  be  ineffective.  Bliss  v.  City  of 
Brooklyn,  8  Blatchf.  533,  Fed.  Cas.  No.  1,544;  May  v.  Cora'rs  of  Logan  County 
(C.  C),  30  Fed.  350;  May  v.  County  of  Ralls  (C.  C),  31  Fed.  473.  If  a  State 
law  conflicts  with  an  act  of  Congress,  the  State  law  must  yield  (Smith  v.  Par- 
sons, 1  Ohio,  236,  13  Am.  Dec.  608),  because  the  laws  of  the  United  States, 
when  made  in  pursuance  of  the  Constitution,  form  the  supreme  law  of  the 
land,  anything  in  the  Constitution  or  laws  of  the  State  to  the  contrary  notwith- 
standing (McCulloch  V.  Maryland,  4  Wheat.  316,  4  L.  Ed.  579;  article  6,  Const. 
U.  S.;  In  re  Debs,  158  U.  S.  564,  579,  15  Sup.  Ct.  900,  39  L.  Ed.  1092;  Lewis' 
Sutherland's  Stat.   Constr.    [2d   Ed.]    22)." 

Painter  v.  Township  of  Napoleon,  26  A.  B.  R.  324,  190  Fed.  637  (D.  C.  Ohio) : 
"To  say  that  Napoleon  Township  did  not  know  of  the  insolvency  of  Henry 
Delventhal  and  did  not  know  of  his  indebtedness  to  it  and  could  not  know  it 
until  the  trustees  were  convened  in  session  is  to  state  a  proposition  that  we 
are  sure  no  reasonable  person  would  adhere  to,  and  yet,  in  the  ultimate,  that 
is  the  proposition  involved  in  the  claim  that  the  township  had  no  reasonable 
cause  to  know  the  results  of  this  situation  because  the  facts  were  known  to 
one  member  of  the  board  only.  If  they  were  known  to  William  Delventhal  of- 
ficially, then,  surely,  they  were  known  to  the  township.  If  we  may  say  that 
they  were  known  to  William  Delventhal  unofficially  only,  then  we  reach  the 
absurd  conclusion  that  if  they  were  known  unofficially  or  in  the  same  way  to 
each  of  the  three  individual  members  of  the  board  of  trustees,  the  township 
could  not  be  charged  with  knowledge  until  these  three  gravely  got  together 
and   resolved  that  their  unofficial  knowledge  should   become  public." 

And  knowledge  of  one  of  the  township  trustees  who  was  a  brother  of 
the  debtor  has  been  held  sufficient  to  bind  the  township. ^^ 

§  1415.  Whether  Purchaser  at  Trustee's  Sale  Entitled  to  Set 
Aside  Preferential  Encumbrances  on  Property  Purchased. — A  pur-, 

83.    Painter    v.    Township    of    Napoleon,  36  A.  B.  R.  334,  190  Fed.  637  (D. 
C.  Ohio),  quoted  supra,  §  1414. 
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chaser  of  property  from  the  trustee,  or  of  the  trustee's  interest  in  property, 
at  judicial  sale  has  been  held  entitled  to  set  aside  preferential  encumbrances 
upon  the  property  or  other  preferential  transfers  of  it  precisely  as  would 
be  the  trustee  himself. 

Bryan  i'.  Madden,  11  A.  B.  R.  763,  78  N.  Y.  Sup.  320:  "If  this  action  had 
been  brought  by  the  trustee  his  right  to  recover  would  have  appeared  to  be 
clear.  Instead  of  bringing  an  action,  however,  by  order  of  the  District  Court 
he  was  directed  to  transfer  the  interest  of  the  bankrupt  to  a  purchaser  upon 
a  sale  made  by  him  which  he  did.  *  *  *  The  intention  and  effect  was  to 
assign  whatever  right  the  trustee  in  bankruptcy  had,  and  that  right  was  the 
same  as  the  one  which  the  trustee  himself  could  reach,  for  by  the  orders  for  the 
sale  and  the  sale  the  trustee  parted  with  every  interest  he  had  in  the  bank- 
rupt's contracts.  *  *  *  So  far  as  he  undertakes  to  pass  property  rights  he 
assigns  all  that  he  can  assign,  and  it  is  a  wholesome  rule  that  he  can  dispose 
of  property  interests  which  may  be  the  subject  of  litigation,  allowing  others 
interested  to  carry  the  burden." 

But  this  ruling  has  been  expressly  disapproved. 

Manufacturing  Co.  v.  Lumber  Co.,  23  A.  B.  R.  595,  175  Fed.  335  (C.  C. 
A.  Mich.) :  "A  conveyance  of  property  by  a  bankrupt  within  four  months 
before  bankruptcy,  which  would  be  fraudulent  at  the  common  law,  is  a  void 
conveyance  under  the  sixty-seventh  section  of  the  bankruptcy  law,  and  the 
title  would  vest  in  the  bankrupt's  trustee.  But  it  is  otherwise  as  to  a  con- 
veyance which  is  a  mere  preference  under  §  60  of  the  same  act,  and 
would  be  merely  voidable  at  the  suit  of  the  trustee.  This  is  not  a  suit  by  the 
trustee,  but  by  an  assignee  of  the  trustee.  If  the  delivery  was  a  preference, 
the  trustee  only  could  maintain  a  suit  to  avoid  it.  He  may  not  transfer  to  an- 
other this  right  of  avoidance.  Bryan  v.  Madden,  15  Am.  B.  R.  388,  109  App. 
Div.  876,  96  N.  Y.  Supp.  465,  has  been  cited  to  the  contrary.  We  cannot  agree 
to  the  conclusion  of  the  Supreme  Court  of  New  York." 

It  has  been  held  that  whilst  the  naked  right  of  action  to  set  aside  the 
transfer  is  not  in  itself  assignable,  yet  it  may  pass  to  the  purchaser  as  an 
incident  to  the  sale  of  the  trustee's  interest  in  the  property. 

In  re  Downing,  27  A.  B.  R.  309,  199  Fed.  339  (D.  C.  N.  Y.) :  "It  seems  to 
me  that  inasmuch  as  the  trustee  in  bankruptcy  was  vested  with  all  the  right, 
remedies  and  powers  of  a  judgment  creditor  of  the  bankrupt  with  execution 
returned  unsatisfied,  and  one  of  those  rights  is  (assuming  the  transfer  was 
in  fraud  of  creditors)  to  set  aside  the  transfer,  have  the  specific  real  property 
.?old,  or  sell  same,  and  the  proceeds  applied  to  the  payment  of  all  proved  and 
allowed  claims  against  the  bankrupt,  the  trustee  has  an  interest  in  such  prop- 
erty. His  rights  and  interest  are  something  more  fhan  a  mere  possibility  or 
expectancy,  not  coupled  with  any  interest  in  or  growing  out  of  property.  And 
-it  is  something  more  than  a  litigious  right.  If  the  action  is  prosecuted  suc- 
cessfully the  judgment  reaches  and  operates  on  the  specific  property  sold  or 
transferred  by  the  bankrupt, — the  title  of  the  fraudulent  vendee  is  divested, — 
and  the  true  title  transferred  to  a  purchaser  as  to  the  trustee  in  bankruptcy  and 
the  proceeds  so  far  as  necessary  go  to  the  trustee  for  creditors  or  to  the  pur- 
chaser of  such  rights  from  such  trustee.  It  is  true  that  the  transferee  (as- 
signee) of  the  trustee  in  bankruptcy  would  not  be  prosecuting  the  action  for 
the   benefit   of  the  creditors   of  the   bankrupt  but  in  his   own   interest   and   for 
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his  own  benefit.  The  answer  to  this  is  that  such  assignee  of  the  trustee  has 
paid  a  consideration  for  the  transfer  of  the  rights  to  the  trustee,  who  holds 
the  same  for  the  creditors." 

It  has  also  been  held  that  such  a  purchaser  may  maintain  suit  in  the 
trustee's  name  to  set  aside  the  fraudulent  encumbrance. 

In  re  Downing,  37  A.  B.  R.  309,  199  Fed.  329  (D.  C.  N.  Y.):  "I  am  compelled 
to  hold  that  while  the  right  of  a  trustee  in  bankruptcy  to  bring  suit  to  set 
aside  a  deed  as  made  in  fraud  of  the  creditors  of  the  bankrupt  may  not  alone 
be  assigned,  still  a  trustee  in  bankruptcy  has  a  transferable  interest  in  real  es- 
tate owned  by  the  bankrupt  and  transferred  by  him  in  fraud  of  his  creditors 
more  than  four  months  before  the  institution  of  proceedings  in  bankruptcy 
against  him,  and  that  such  trustee  may  transfer  or  convey  same  and  assign 
with  it  the  rights  vested  in  him  by  statute  to  maintain  an  action  to  set  aside 
such  fraudulent  transfer." 

§  1416.  Right  of  Preferred  Creditors  to  Offset  New  Credit.— If  a 
creditor  has  been  preferred,  and  afterwards,  in  good  faith,  gives 
the  debtor  further  credit,  without  security  of  any  kind,  for  property 
which  becomes  a  part  of  the  debtor's  estate,  the  amount  of  such 
new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in 
bankruptcy  may  be  set  off  against  the  amount  which  would  other- 
wise be  recoverable  from  him.** 

Gans  V.  Ellison,  8  A.  B.  R.  153,  114  Fed.  734  (C.  C.  A.  Pa.):  "Upon  the 
true  interpretation  of  paragraph  'a'  of  §  60,  the  preference  in  such  case  as  this 
is  the  net  gain  to  the  creditor  upon  the  transactions  between  him  and  the  debtor. 
The  net  balance  in  favor  of  the  creditor  is  the  real  preference  under  the  law. 
For  only  to  the  extent  of  such  net  gain  does  the  creditor  'obtain  a  greater  per- 
centage of  his  debt  than  any  other  creditors  of  the  same  class.'  And  so,  on  the 
other  hand,  only  to  the  amount  of  the  net  gain  to  the  creditor  is  the  estate  of 
the  debtor  impaired.  If,  then,  a  creditor  innocently  preferred  has  given  return 
credits  afterwards  he  has  surrendered  his  preference  to  the  extent  of  such  re- 
turn credits.  To  effectuate  justice,  both  sides  of  the  account  are  to  be  con- 
sidered in  the  case  of  a  creditor  who  innocently  has  received  preferences, 
and  afterwards  in  good  faith  has  given  the  debtor  further  credit  without  se- 
curity, for  property  which  has  become  a  part  of  the  debtor's  estate.  Other- 
wise it  is  plain  that  such  innocently  preferred  creditor  would  be  compelled  to 
surrender  his  preference  a  second  time  before  he  could  prove  his  claim  against 

84.  Bankr.  Act,  §  60  (c);  Kaufman  390  (C.  C.  A.  Ga.);  impliedly,  In  re 
V.  Treadway,  12  A.  B.  R.  683,  195  U.  Bullock,  8  A.  B.  R.  646,  116  Fed.  667 
S.  371,  quoted  post,  §  1433;  Peterson  (D.  C.  N.  Car.);  impliedly,  In  re  Sa- 
V.  Nash,  7  A.  B.  R.  181,  113  Fed.  311  gor  &  Bro.,  9  A.  B.  R.  361,  131  Fed. 
(C.  C.  A.  Minn.),  quoted  post,  §  1418;  658  (C.  C.  A.  N.  Y.);  compare,  Carle- 
In  re  Christenson,  4  A.  B.  R.  303,  101  ton  Dry  Goods  Co.  v.  Rogers,  9  A.  B. 
Fed.  802  (D.  C.  Iowa);  In  re  Sodol-  R.  787  (C.  C.  A.  Tex.);  Price  v.  Derby- 
sky,  7  A.  B.  R.  123,  111  Fed.  511  (D.  shire  Coffee  Co.,  21  A.  B.  R.  280,  128 
C.  Minn.);  McKey  v.  Lea,  5  A.  B.  R.  App.  Div.  472,  112  N.  Y.  Supp.  830; 
267,  195  Fed.  933  (C.  C.  Ills.);  com-  compare.  In  re  Peacock,  24  A.  B.  R. 
pare,  Kimball  v.  Rosenham  Co.,  7  A.  159,  178  Fed.  851  (D.  C.  N.  Car.);  In 
B.  R.  718,  114  Fed.  85  (C.  C.  A.  Ark.);  re  Searles,  29  A.  B.  R.  635,  200  Fed. 
In  re  Thompson's  Sons,  7  A.  B.  R.  214,  893  (D.  C.  N.  Y.) ;  Rogers  v.  American 
112  Fed.  651  (D.  C.  Penn.);  Kahn  v.  Halibut  Co.,  31  A.  B.  R.  576  (Mass.). 
Export   Co.,   8   A.   B.   R.   157,   115   Fed. 
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the  bankrupt's  estate."     Although  this  case  was  decided  as  to  "innocent"  pref- 
erences  before   the  Amendment  of  1903,  the  principles   involved   are  the   same. 

§  1417.  Right  Distinguished  from  Offset  under  §  68.— This  is  a  dif- 
ferent right  from  that  referred  to  in  §  68,  relative  to  the  preservation  of 
the  right  of  offset  of  mutual  debits  and  credits.^^ 

§  1418,  Basis  of  Right. — The  basis  of  the  right  of  oflset  of  new  credits 
against  previous  preferences  is  the  pro  tanto  enrichment  of  the  trust  fund, 
by  the  new  property  thrown  into  it  after  the  previous  depletion  of  it  oc- 
casioned by  the  taking  of  the  preference  out  of  it. 

The  theory  of  thus  allowing  offset  against  preferences  seems  to  be  that 
the  goods  so  furnished  on  credit  after  the  preference,  were  contributions 
to  the  trust  fund  already  belonging  to  creditors  by  virtue  of  the  insolvency 
of  the  debtor ;  that  cor  relatively  to  the  right  of  all  creditors  to  share  as  equal 
beneficiaries  in  the  trust  fund  after  the  insolvency,  is  the  right  of  a  party 
to  withdraw  such  subsequent  contributions  therefrom.^* 

Jacquith  v.  Alden,  9  A.  B.  R.  773,  189  U.  S.  78:  "In  the  present  case  all  the 
rubber  was  sold  and  delivered  after  the  bankrupt's  property  had  actually  be- 
come insufficient  to  pay  their  debts,  and  their  estate  was  increased  in  value 
thereby  to  an  amount  in  excess  of  the  payments  made.  The  account  was  a 
running  account,  and  the  effect  of  the  payments  was  to  keep  it  alive  by  the  ex- 
tension of  new  credits,  with  the  net  result  of  a  gain  to  the  estate  of  $546.89, 
and  a  loss  to  the  seller  of  that  amount,  less  such  dividends  as  the  estate  might 
pay.  In  these  circumstances  the  payments  were  no  more  preferences  than  if 
the  purchases  had  been  for  cash,  and,  as  parts  of  one  continuous  bona  fide 
transaction,  the  law  does  not  demand  the  segregation  of  the  purchases  into  in- 
dependent items  so  as  to  create  distinct  pre-existing  debts,  thereby  putting  the 
seller  in  the  same  class  as  creditors  already  so  situated,  and  impressing  pay- 
ments with  the  character  of  the  acquisition  of  a  greater  percentage  of  a  total 
indebtedness  thus  made  up."  " 

Peterson  v.  Nash,  7  A.  B.  R.  185,  112  Fed.  311  (C.  C.  A.  Minn.):  "Nash 
Brothers  by  delivering  merchandise  to  the  debtor,  within  four  months  next 
preceding  the  institution  of  proceedings  in  bankruptcy  by  her,  and  extending 
credit  to  her  therefor  and  doing  this  in  the  ordinary  course  of  business  without 
knowledge  of  insolvency,  in  good  faith  enhanced  the  value  of  the  debtor's 
estate,  and  while  so  doing,  in  like  good  fatih,  received  payments  on  general 
account  for  an  amount  less  in  the  aggregate  than  the  value  of  the  merchandise 
delivered  to  her.  The  giving  and  receiving  under  such  circumstances,  may 
properly  enough  be  regarded  as  one  transaction,  resulting  not  in  a  preferential 

85.  Compare  discussion  as  to  the  C.  A.  N.  Y.J;  In  re  Topliff,  8  A.  B.  R. 
right  of  offset,  ante,  §  1170,  et  seq.  141,  114  Fed.  323  (D.  C.  Mass.);  In  re 
Compare  [Western]  Tie  &  Timber  Co.  Tourdan  (S.  C.  Dickson  v.  Wyman),  7 
V.  Brown,  12  A.  B.  R.  Ill,  129  Fed.  A.  B.  R.  186,  111  Fed.  726  (C.  C.  A. 
728  (C.  C.  A.  Ark.,  reversed  13  A.  B.  Mass.);  Carleton  Dry  Goods  Co.  v. 
R.  447,  196  U.  S.  502).  Rogers,  9  A.  B.  R.  787  (C.  C.  A.  Tex.); 

86.  Compare  discussion  as  to  "Net  Morey  Mercantile  Co.  v.  Schiffer,  7  A. 
Results"  under  "Eighth  Element  of  B.  R.  670,  114  Fed.  447  (C.  C.  A. 
Preference,"  ante,  §  1386;  Gans  v.  EI-  Colo.).  But  see  In  re  Calton  Export 
lison,  8  A.  B.  R.  153,  114  Fed.  734  (C.  &  Import  Co.,  8  A.  B.  R.  257  (affirmed 
C.  A.  Penn.);  impliedly.  In  re  Sagor  &  in  10  Am.  B.  R.  14,  121  Fed.  663,  D.  C. 
Bros.,  9  A.  B.  R.  361,  121  Fed.  658  (C.  N.  Y.). 
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payment  to  the  creditor,  but,  in  reality,  in  the  creation  of  an  indebtedness   in 
favor  of  the  creditor  for  the  difference  between  the  two." 

§  1419.  Net  Result,  as  to  Enrichment  of  Estate  after  Insolvency, 
Test. — After  the  insolvency,  the  aggregate  result  to  the  trust  fund,  as  to 
whether  it  has  been  enriched  by  the  transaction  taken  as  a  whole  notwith- 
standing the  alleged  preference,  is  to  govern. 

And  the  different  items  of  payments,  new  goods,  credits,  etc.,  are  not  to 
be  taken  separately,  nor  are  merely  those  new  credits  coming  after  any  par- 
ticular payment  by  the  debtor  to  be  offset  against  the  payments  preceding 
the  particular  new  credits;  but  the  transaction,  after  the  insolvency  within 
the  four  months,  is  to  be  taken  as  a  whole  and  the  net  result  taken. ^^ 

In  re  Geo.  M.  Hill  Co.,  13  A.  B.  R.  337,  130  Fed.  315  (C.  C.  A.  Ills.):  "We 
think  that  in  stating  the  accounts  between  the  parties,  within  the  rule  declared 
in  Jacquith  v.  Alden,  all  the  transactions  between  the  parties  must  be  included, 
and  that  we  are  not  limited  to  an  account  as  it  is  stated  or  was  kept  by  the 
bank,  because  we  are  to  inquire  whether  the  net  result  of  the  transaction  was 
to  increase  or  decrease  the  estate  of  the  bankrupt.  If  the  account  was  stated 
including  that  amount,  there  remains  no  question  that  the  net  result  of  the 
dealings  was  to  decrease  the  bankrupt's  estate,  and  that  the  bank  is  therefore 
chargeable  with  the  amount  of  that  net  decrease  as  a  condition  of  proving  its 
claim."  ■* 

Yaple  V.  Dahl-Millikin  Grocery  Co.,  11  A.  B.  R.  596,  193  U.  S.  526:  "Two 
questions  are  propounded  by  this  certificate,  namely: 

"  '1.  Where  a  creditor  has  a  claim  for  a  balance  due  against  an  insolvent 
debtor  afterwards  adjudged  a  bankrupt,  upon  an  open  account  for  goods  sold 
and  delivered  four  months  before  the  adjudication  in  bankruptcy,  and  during 
said  period  makes  a  number  of  sales  of  merchandise  on  credit  to  the  insolvent 
debtor,  which  becomes  a  .part  of  the  debtor's  estate,  and  during  the  same  period 
receives  payments  of  sums  on  account,  from  time  to  time,  which  payments  are 
received  in  good  faith,  without  knowledge  of  the  debtor's  insolvency  on'  the 
part  of  the  creditor,  the  sales  exceeding  in  amount  during  said  period  the  pay- 
ments made  during  the  same  time — has  the  creditor,  under  such  circumstances, 
received  a  preference  which  he  is  obliged  to  surrender  before  his  claim  shall 
be  allowed  under  the  Bankrupt  Act? 

"  '3.  If  each  of  such  payments  is  a  preference  under  the  act,  is  it  to  be  set 
off,  under  §  60c  of  the  Act,  by  deducting  subsequent  sales  therefrom,  carrying 
forward  to  the  next  payment  any  excess  of  preferences,  but  not  of  sales,  treat- 
ing any  excess  of  preferences  as  thus  ascertained  as  a  sum  to  be  surrendered 
before  the  allowance  of  the  creditor's  claim?' 

87.  See  ante,  §  1296.     Jacquith  u.  Al-  124  Fed.  852  (D.  C.  N.  Y.);  In  re  King, 

den,    9    A.    B.    R.    773,    189    U.    S.    78,  7   A.    B.   R.    619,    113    Fed.    110    (D.    C. 

quoted   at   preceding   paragraph.     Mo-  Mass.);   In  re  Topliff,  8  A.  B.  R.  141, 

rey  Mercantile  Co.  v.  Schiffer,  7  A.  B.  114  Fed.  323  (D.  C.  Mass.);  contra.  In 

R.  670,  114  Fed.  447   (C.  C.  A.   Colo.);  re   Bailey,  7  A.   B.   R.   36   (D.   C.  Vt); 

Kimball  v.  Rosenham,  7  A.  B.  R.  718,  contra,    In    re    Carlton    Export   &   Im- 

114  Fed.  85   (C.  C.  A.  Ark.);  Peterson  port  Co.,  8  A.  B.  R.  357,  affirmed  in  10 

V.  Nash  Bros.,  7  A.  B.  R.  181,  113  Fed.  A.   B.   R.   14,   131   Fed.   663    (D.   C.    N. 

311    (C.   C.   A.   Minn.);   In   re  Jourdan  Y.) ;    compare,    In   re   Jones,    10   A.    B. 

(S.  C.  Dickson  v.  Wyman),  7  A.  B.  R.  R.  513   (D.  C.  S.  C).     Compare,  In  re 

186,  111  Fed.  726  (C.  C.  A.  Mass.);  In  Peacock,  34  A.  B.  R.  159,  178  Fed.  851 

re  Watkinson,   16  A.   B.   R.   38    (D.   C.  (D.  C.  N.  Car.). 
Penn.);  In  re  Delling,  10  A.  B.  R.  688, 
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"The  first  question  is  answered  in  the  negative  on  the  authority  of  Jacquith 
V.  Alden,  189  U.  S.  78,  9  Am.  B.  R.  773,  and  the  second  need  not  be  answered." 

Wild  &  Co.  V.  Provident  Life  &  Trust  Co.,  22  A.  B.  R.  109,  214  U.  S.  292, 
reversing  18  A.  B.  R.  506,  153  Fed.  562.  "The  facts  of  the  case  are  simple. 
The  bankrupt  became  insolvent  on  or  before  January  1,  1901,  but  the  claimants 
had  no  knowledge  of  their  insolvency  during  the  running  of  the  account  here- 
after referred  to,  and  the  merchandise  therein  specified  was  sold  and  delivered 
in  the  ordinary  course  of  business.  The  appellants  sold  and  delivered  merchan- 
dise in  various  items,  beginning  February  14,  1901,  and  ending  October  8,  1901. 
The  total  price  of  the  merchandise  thus  delivered  was  $3,377.28.  There  were 
payments  on  account  on  June  29  and  October  10,  amounting  to  $811.36,  leav- 
ing the  net  amount  by  which  the  bankrupt  estate  was  enriched  $2,565.92.  The 
last  payment,  on  October  10,  was  $634.78,  and  was  two  days  after  the  last  sale 
and  delivery  of  merchandise.  The  single  question  in  the  case  is  whether 
that  payment  was  a  preference.  It  is  conceded  that  it  would  not  be  a  pref- 
erence, in  view  of  the  other  facts  in  the  case,  if  it  had  been  followed  by  a  sale 
and  delivery  of  goods  of  any  value,  however  small.  This  concession  is  made 
necessary  by  the  decision  in  Jacquith  v.  Alden,  189   U.  S.  78,  9  Am.   B.   R.  733, 

*  *  *  which  is,  in  all  respects,  like  the  present  case,  except  that  two  days 
after  the  payment  which  was  alleged  to  be  a  preference,  merchandise  of  trifling 
value  was  sold  and  delivered  to  the  bankrupt.  But  the  decision  in  that  case  was 
not  rested  upon  the  fact  of  this  slight  sale  subsequent  to  the  last  payment. 
It  was  rather  put  upon  the  broader  principle  that  all  the  dealings  between  the 
creditor  and  the  'bankrupt  were  after  the  bankrupt's  insolvency,  and  that 
their  net  effect  was  to  enrich  the  bankrupt's  estate  by  the  total  sales,  less  the 
total  payments.  The  majority  of  the  court  •  thought  these  facts  distinguished 
the  case  from  Pirie  v.  Chicago  Title  &  T.  Co.,  182  U.  S.  438,  5  Am.  B.  R.  814, 

*  *  *  though  there  was  a  difference  of  opinion  upon  that  point.  But  all 
doubt  was  resolved  in  Yaple  v.  Dahl-Millikan  Grocery  Co.,  193  U.  S.  526,  11 
Am.  B.  R.  596,  *  *  *  where  the  precise  question  which  is  now  here  was  de- 
cided by  the  court,  and  it  was  held,  where  a  creditor  has  a  claim  upon  an 
open  account  for  goods  sold  and  delivered  during  the  period  of  four  months 
before  the  adjudication  in  bankruptcy,  the  account  being  made  up  of  debits  and 
credits,  leaving  a  net  amount  due  from  the  bankrupt  estate,  that  payments 
made  under  such  circumstances  did  not  constitute  preferences  which  the  cred- 
itor was  bound  to   surrender  before  proving  his   claim  in  bankruptcy." 

Compare,  In  re  Watkinson,  17  A.  B.  R.  58  (D.  C.  Pa.):  "We,  therefore,  hold 
that  an  increase  of  the  bankrupt's  estate,  as  a  net  result  of  the  transactions 
between  the  bankrupt  and  a  creditor  within  four  months  prior  to  filing  the 
petition  in  bankruptcy  where  the  last  transaction  was  a  payment  on  account  of 
the  indebtedness,,  is  not  sufficient  to  relieve  the  creditor  from  surrendering  this 
last  payment  as  preferential  before  he  is  permitted  to  prove  the  balance  of  his 
claim  against  the  bankrupt's  estate,  when  the  account  runs  far  back  beyond  the 
four  months  before  the  petition  is  presented  and  the  transactions  between  them 
end  with  a  large  payment  on  account  of  the  whole  indebtedness.  Under  such 
circumstances  it  is  a  preferential  claim  and  must  be  surrendered  before  the 
balance  of  the  account  of  the  creditor  can  be  proven.  Kimball  v.  Rosenham 
Co.,  7  Am.  B.  R.  718,  114  Fed.  85;  Sagor  Bros.,  9  Am.  B.  R.  361.  Where  in  a 
running  account  payment  by  the  bankrupt  within  the  four  months  have  induced 
new  credits,  which  resulted  in  a  net  increase  to  the  estate,  the  creditor  may  be 
said  to  have  once  surrendered  his  preference  by  the  giving  of  the  subsequent 
credit,  but  where,  as  in  this  case,  the  bankrupt,  beginning  far  beyond  the  four 
months   limit,   makes   a  number   of  purchases,   and  then   finally,   within   the   four 
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months,  makes  a  large  payment  on  account,  the  creditor  has  been  preferred. 
To  hold  otherwise  would  clearly  give  him  a  greater  percentage  of  his  debt  than 
would  be  given  to  others  of  the  same  class." 

§  1420.  Where  Entire  Transaction  Occurs  within  Four  Months 
and  after  Insolvency,  No  Preference. — Where  the  entire  transaction — 
all  the  items  of  the  running  account — occur  within  the  four  months  period 
and  after  insolvency,  payments  on  account  are  not  preferential  and  need 
not  be  surrendered.^* 

§  1421.  Distinct  Transactions  with  Same  Creditor  within  Pour 
Months,  Not  Severed. — Preference  on  one  debt  must  be  surrendered  be- 
fore any  debt  may  be  allowed.  Distinct  transactions  with  the  same  creditor 
within  the  four  months  period,  provided  of  course  they  result  in  debts  of 
the  same  "class,"  can  not  be  severed.  Thus,  if  the  debtor  owes  the  same 
creditor  on  a  building  contract;  on  a  note  for  money  borrowed  and  also  on 
an  open  account  for  goods  bought,  all  which  obligations  constitute  debts  of 
the  same  "class"  within  the  purview  of  the  bankruptcy  act,  and  pays  off  • 
in  full  two  of  these  obligations  under  such  circumstances  as  would  render 
the  payment  preferences,  the  creditor  can  not  have  his  claim  on  the  third 
obligation  allowed  without  surrendering  the  preferences  on  the  other  two. 
It  makes  no  difference  that  the  two  transactions  are  "closed."  All  the  trans- 
actions during  the  four  months  period  and  after  insolvency,  in  the  relation 
of  debtor  and  creditor,  are  to  be  considered.*^ 

88.  Jaquith  v.  Alden,  9  A.  B.  R.  77b,  Fed.  400  (C.  C.  A.  Ind.) ;  contr?,  In 
189  U.  S.  78  (affirming  Jaquith  v.  Al-  re  Abraham  Steers  Lumber  Co.,  7  A. 
den,  9  A.  B.  R.  165,  C.  C.  A.  Mass.);  B.  R.  333,  113  Fed.  406  (C.  C.  A. 
Yaple  V.   Dahl   Millakan   Grocery   Co.,  N.  Y.). 

11  A.  B.  R.  596,  193  U.   S.  536;   In  re  Contra,    In    re    Barrett,    6    A.    B.    R. 

Geo.  M.  Hill  Co.,  12  A.  B.  R.  321,  130  199     (Ref.    N.    Y.):      A  case    wrongly 

Fed.  315  (C.  C.  A.  Ills.).     Although  in  reasoned  but  right  in  its  results   since 

the  Yaple  and  also  in  the  Hill  Co.  cases  the  payment  of  current  rent  is  not  the 

the  original  account  did  not  originate  discharge    of   a   pre-existing   debt,   but 

within   the    four    months   period   as    in  is  the  discharge  of  a  contemporaneous 

the  Jaquith  v.  Alden.  obligation. 

89.  In  re  Rosenberg,  7  A.  B.  R.  316  Contra,  Doyle  v.  Milw.  Nat'l  Bk.,  8 
(Ref.  N.  Y.);  In  re  Jones,  10  A.  B.  R.  A.  B.  R.  535,  116  Fed.  395  (C.  C.  A. 
513  (D.  C.  S.  C);  contra,  inferentially.  Wis.);  In  re  Dickinson,  7  A.  B.  R.  679 
In  re  Lyon,  10  A.  B.  R.  25,  131  Fed.  733  (Ref.  N.  Y.);  Wolf  v.  Levy,  10  A.  B. 
(C.  C.  A.  N.  Y.,  affirming  7  A.  B.  R.  R.  153,  132  Fed.  127  (D.  C.  Tenn.);  In 
412);  contra.  The  Abraham  Steers  re  Champion,  7  A.  B.  R.  560  (Ref. 
Lumber  Co.,  7  A.  B.  R.  332,  113  Fed.  Ala.);  In  re  Seay,  7  A.  B.  R.  700,  113 
406  (C.  C.  A.  N.  Y.).  Fed.  969  (D..  C.  Ga.). 

In   cases   involving  "Innocent"  pref-  Dividing     of    Indebtedness     InefTec- 

erences     before     the     Amendment     of  tual. — Much   less    can    a    creditor   with 

1903:     In  re  Conhaim,  3  A.  B.  R.  249,  an    entire    indebtedness    avoid    this    re- 

97  Fed.  934  (D.  C.  Wash.);  In  re  Bes-  suit   by    dividing    it    by    the    taking    of 

wick,  7  A.  B.  R.  395  (Ref.  Ohio);  In  re  several      distinct      promissory      notes 

Rogers    Milling    Co.,    4   A.    B.    R.    540,  therefor. 

103    Fed.    687    (D.    C.    Ark.);    Dunn   v.  Dunn  v.  Gans,  12  A.   B.  R.  316,  129 

Cans,  13  A.  B.  R.  316,  139  Fed.  750  (C.  Fed.   750    (C.    C.   A.    Penn.) :     "We   do 

C.  A.   Penn.);   In  re   Bashline,   6  A.   B.  not  think  that  any  fair  construction  of 

B.    194,    109    Fed.    965    (D.    C.    Penn.);  §  57  (g)  would  permit  a  creditor  of  an 

Strobel  V.  Knost,  99  Fed.  409;  Electric  insolvent  debtor  to  escape  the  penalty 

Corp'n  V.  Worden,  3  A.   B.  R.  634,  99  imposed  by  that  section   for  receiving 
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Swarts  V.  Siegel,  8  A.  B.  R.  689,  117  Fed.  13  (C.  C.  A.  Mo.):  "A  creditor 
who  has  received  a  preference  on  one  claim  against  a  bankrupt  estate  is  thereby 
debarred  from  the  allowance  of  any  claim  until  the  preference  is  first  sur-. 
rendered." 

Livingston  v.  Heineman,  10  A.  B.  R.  39,  130  Fed.  786  (C.  C.  A.  Ohio,  revers- 
ing In  re  New,  8  A.  B.  R.  566) :  "Sometime  within  four  months  preceding  the 
filing  of  the  petition  in  bankruptcy  the  bank  was  the  owner  and  legal  holder 
of  the  two  series  of  notes,  which,  in  so  far  as  the  bank  was  concerned,  and  for 
the  purposes  of  the  administration  of  the  bankrupt's  estate,  constituted  but  a 
single  claim  for  $9,000,  no  part  of  which  could  have  been  allowed,  in  favor  of 
the  bank,  without  the  restoration  to  the  bankrupt's  estate  of  the  two  prefer- 
ential payments.  The  disability  of  the  bank  in  this  respect  inheres  in  the 
claim,  and  operates  against  the  holder  into  whose  hands  it  may  come,  whether 
by  assignment  or  subrogation." 

In  re  Teslow,  4  A.  B.  R.  757,  104  Fed.  239  (D.  C.  Minn.):  "The  prohibition 
(against  proof  of  claim  without  surrender  of  preference)  extends  to  all  claims 
of  such  creditors  against  the  estate  of  the  bankrupt,  and  is  not,  as  in  the  Act 
of  1867,  confined  to  the  claims  'on  account  of  which  the  preference  is  made  or 
given.'  " 

In  re  Meyer,  8  A.  B.  R.  598,  115  Fed.  997  (D.  C.  Tex.):  "While  the  note  for 
$350  was  given  to  settle  a  prior,  separate,  and  distinct  indebtedness  on  the  part 
of  the  bankrupt  to  Walshe  &  Co.,  yet  at  the  time  of  bankruptcy  a  portion  of 
this  note  was  still  owing,  and  constituted  a  portion  of  the  whole  debt  owing  by 
the  bankrupt  to  Walshe  &  Co.  To  rule  that  a  creditor  could  withhold  from 
proof  a  note  upon  which  he  had  received  substantial  partial  payments,  and 
present  for  allowance  other  obligations  of  indebtedness  without  a  surrender 
of  partial  payments  received,  would  be,  in  the  judgment  of  the  court,  to 
ignore  the  plain  import  of  the  language  above  quoted  from  the  Bankruptcy 
Act." 

In  re  Jourdan,  7  A.  B.  R.  186  (C.  C.  A.  Mass.):  "Section  57  (g)  classifies 
according  to  creditors  and  not  according  to  claims." 

S-warts  V.  Fourth  Nat'l  Bk.,  8  A.  B.  R.  673,  117  Fed.  1  (C.  C.  A.  Mo.):  "The 
unequivocal  language  and  the  unquestionable  legal  effect  of  this  section  are  to 
prohibit  the  allowance  of  any  claim  of  a  creditor  who  has  received  a  preference, 
either  upon  that  or  upon  any  other  claim  he  holds  against  the  estate  of  the 
bankrupt,  unless  he  has  first  surrendered  his  preference." 

In  re  Thompson's  Sons,  10  A.  B.  R.  388,  289  (D.  C.  Penna.,  affirmed  sub  nom. 
Cans  V.  Ellison,  8  A.  B'.  R.  153,  114  Fed.  734,  C.  C.  A.   Pa.):     "It  seems   clear 

a  preference,  by  simply  dividing  the  thereto,  can  not  apply  payments  re- 
indebtedness  into  several  amounts  or  ceived  during  the  four  months  upon 
parts,  evidenced  by  several  promis-  the  items  due  before  the  three  months 
sory  notes.  *  *  *  We  agree  with  and  thus  leave  a  priority  claim  for  the 
the  opinion  of  the  court  below  that  §  full  amount  allowed  by  statute  and  a 
57  (g)  of  the  Act  of  1898  concerns  small  common  claim,  but  must  sur- 
creditors  and  not  claims."  render    all    the    payments    received    by 

But  where  money  was  loaned  to  be  him  within  the  four  months  as  prefer- 
used  for  a  specific  purpose  but  was  ences — the  payments  cannot  be  con- 
not  used  at  all,  its  return  to  the  lender  sidered  as  having  been  made  on  prior- 
within  the  four  months  is  not  a  pref-  ity  claims,  for  the  claims  were  not 
erence.  Dressel  v.  North  State  Lum-  priority  claims  when  the  bankruptcy 
ber  Co.,  9  A.  B.  R.  541,  119  Fed.  531  actually  occurred  although  they  would 
(D.  C.  N.  Car.).  have     been    priority    claims     had     the 

Creditor   holding  a   claim   for  wages  bankruptcy    occurred    sufficiently'    ear- 
in  excess  of  statutory  amount,  and  ex-  lier.       In    re     King    Co.,     7    A.    B.    R. 
tending   back   during   all    of   the    three  619,  113  Fed.  110   (D.  C.  Mass.). 
months   and   for   several   months   prior 
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that  the  purpose  of  the  act  was  that  among  creditors  proving  their  claims,  one 
should  not  receive  a  greater  proportionate  share  of  the  bankrupt  estate  than 
another.  To  make  a  distinction  between  a  creditor  who  lends  $5,000  upon  one 
promissory  note  and  receives  $2,500  in  part  payment  thereof,  and  another 
creditor  who  lends  the  same  sum  on  two  promissory  notes  and  receives  the 
same  payment,  is  inequitable  and  unjust." 

§  1422.  Subsequent  Credit,  to  Extent  of  Security  Given,  Not 
to  Be  Offset. — The  new  credit  must  have  been  given  without  security  of 
any  kind,  else  it  can  not  be  offset,  except  as  to  the  deficit  in  the  vahie  of 
the  security.®" 

§  1423.  Goods  Purchased  by  Subsequent  Credit  Must  Go  to  Enrich 
Estate. — The  goods  so  purchased  by  the  subsequent  credit  must  go  to  form 
part  of  the  estate.^^ 

Bank  of  Wayne  v.  Gold,  36  A.  B.  R.  733  (App.  Div.  N.  Y.),  130  N.  Y.  Supp. 
943:  "Counsel  for  appellant  further  urges  that  in  any  event  it  was  entitled  to 
recover  certain  advances  made  by  it  in  connection  with  the  mortgaged  prop- 
erty after  it  had  taken  possession  thereof  under  the  mortgage,  and  before  the 
bankruptcy  proceedings  were  begun.  This  claim  is  made  under  subdivision 
'c'  of  §  60  of  the  Bankruptcy  Act.  Reference  to  this  provision  of  the 
act  discloses  that  the  further  credit  given  the  debtor  by  the  creditor,  which 
may  be  set  off  as  therein  provided,  must  not  only  be  given  in  good  faith  and 
without  security,  but  must  also  result  in  property  which  becomes  a  part  of  the 
debtor's  estate.  Whether  any  recovery  for  such  alleged  expenditure  could  in 
any  event  be  had  in  the  present  action  it  is  unnecessary  now  to  determine;  for 
the  proof  does  not  disclose  that  any  part  thereof  resulted  in  any  advantage  to, 
or  increase  of,  the  mortgaged  property." 

Impliedly,  In  re  Morrow,  13  A.  B.  R.  394,  134  Fed.  686  (D.  C.  Ohio):  "Three 
years  were  given  in  which  to  pay  the  then  existing  indebtedness,  and  to  keep 
the  business  going  the  bankrupts  were  to  be  supplied  with  goods  from  time  to 
time,  upon  short  credit;  and,  as  the  evidence  shows,  the  goods  so  supplied  were, 
in  fact,  used  in  carrying  on  the  business." 

But  it  need  not  be  proved  that  the  goods  for  which  the  unpaid  new  credit 
was  given,  remained  part  of  the  bankrupt  estate  up  to  the  time  of  adjudi- 
cation. 

Kaufman  v.  Tredway,  13  A.  B.  R.  683,  196  U.  S.  503:  "The  trial  court,  and 
its  views  were  approved  by  the  Superior  Court,  held  that  the  statute  required 
not  merely  that  the  creditor  in  good  faith  gave  the  debtor  credit  without 
security  and  that  the  money  or  property  in  fact  passed  to  the  debtor  and  became 
a  part  of  his  estate,  but  also  that  it  remained  such  until  the  time  of  the  bank- 
ruptcy and  was  transferred  to  the  trustee,  or  at  least  that  it  was  used  in  pay- 
ment of  preferred  debts.    *    *    * 

90.  Bankr.  Act,  §  60  (c).  the  credits  given  in  excess  of  this  sum 

Inferentially,   In  re  Tanner,  6  A.   B.  held    to    be    "without   security    of   any 

R.    196    (Ref.    N.    Y.):     This    was    the  kind." 

case  of  a  chattel  mortgage  being  given  91.  Bankr.  Act,  §  60  (c).     Impliedly, 

to  secure   a  floating  balance   of  credit  Kaufman  v.  Tredway,  13  A.  B.  R.  683, 

not   to   exceed   a  certain   limited   sum:  196  U.  S.  503. 

2   R   B— 35 
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"It  will  be  noticed  that  the  words  used  in  paragraph  'c'  are  not  'the  bankrupt's 
estate,'  but  'the  debtor's  estate.'  'Debtor'  is  also  found  in  the  preceding  clause 
as  descriptive  of  the  one  to  whom  the  credit  is  given.  While  the  same  person 
is  both  debtor  and  bankrupt,  first  debtor  and  then  bankrupt,  the  use  of  the 
former  term  is  suggestive  of  the  time  of  the  transaction  as  well  as  the  status 
of  the  recipient  of  the  credit.  The  paragraph  further  provides  that  'the  amount 
of  such  new  credit  remaining  unpaid  at  the  time  of  the  adjudication  in  bank- 
ruptcy may  be  set  ofif.'  It  is  the  nonpayment  and  not  the  fact  that  the  property 
remains  still  a  part  of  the  debtor's  estate  which  entitles  to  a  set-off.  It  would 
seem  that  if  Congress  intended  that  which  the  trial  court  held  to  be  of  the 
meaning  of  the  statute  it  would  have  said  'which  becomes  a  part  of  the  bank- 
rupt's estate'  or  'which  becomes  and  remains  a  part  of  the  debtor's  estate  until 
the  adjudication  in  bankruptcy.'  " 

§  1424.  Creditor  Must  Have  Acted  in  Good  Faith  in  Acquiring 
Offset. — The  creditor  must  have  acted  in  good  faith  in  the  matter  of  ac- 
quiring the  offset. 82 

Kaufman  v.  Tredway,  12  A.  B.  R.  685,  196  U.  S.  502:  "Further,  Congress 
provided  that  the  creditor  act  in  good  faith.  Thus  it  excluded  any  arrangement 
by  which  the  creditor,  seeking  to  escape  the  liability  occasioned  by  the  prefer- 
ence he  has  received,  passes  money  or  property  over  to  the  debtor  with  a 
view  to  its  secretion  until  after  the  bankruptcy  proceedings  have  terminated, 
or  with  some  other  wrongful  purpose.  It  means  that  the  creditor  should  not 
act  in  such  a  way  as  to  intentionally  defeat  the  Bankrupt  Act,  but  should  let 
the  debtor  have  the  money  or  property  for  some  honest  purpose.  Requiring 
that  it  should  become  a  part  of  the  debtor's  estate  excluded  cases  in  which  the 
creditor  delivered  the  property  to  a  third  person  on  the  credit  of  the  debtor, 
or  delivered  it  to  him  with  instructions  to  pass  it  on  to  some  third  party.  The 
purpose  was  that  the  property  which  passed  from  the  creditor  should  in  fact 
become  a  part  of  the  debtor's  estate,  and  that  the  credit  should  be  only  for 
such  property." 

§  1425.  Payments  upon  Purchases  on  Subsequent  Credit  Not 
Themselves  Preferences. — Any  payments  made  upon  the  purchases  thus 
made  on  the  subsequent  credit  are  not  to  be  held  preferences. ^^ 

Impliedly,  In  re  Morrow,  13  A.  B.  R.  394,  134  Fed.  686  (D.  C.  Ohio):  "The 
payments  were  not  intended  to  be  applied  upon  the  pre-existing  indebtedness, 
the  time  for  the  payment  of  which  had  been  extended  one,  two  and  three  years, 
but  were  for  goods  which  became  a  part  of  the  bankrupt's  estate." 

§  142 5 J.  Offset  Only  Applicable  upon  Antecedent  Preferential 
Transfers. — The  offset  is  available  only  upon  antecedent  preferential 
transfers.  The  credit  to  be  set  off  must  be  a  "subsequent"  credit.  The 
credit  may  not  be  set  off  against  a  subsequent  preferential  transf er.^* 

Price  V.  Derbyshire  Coffee  Co.,  21  A.  B.  R.  280,  128  App.  Div.  474,  112  N.  Y. 
Supp.  830:     "The   complaint   stated  thirteen   causes  of  action,   each   being  pred- 

92.  Impliedly,  In  re  Morrow,  13  A.  old  account.  In  re  Watkinson,  16  A.  B. 
B.  R.  394,  134  Fed.  686   (D.  C.  Ohio).  R.  38  (D.  C.  Penn.). 

93.  Compare  same  rule  applied  94.  Also,  In  re  Beswick,  7  A.  B.  R. 
where   payments   were   applied    on    the  403   (Ref.  Ohio).     Also,  see  cases  cited 

under  §  1426. 
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icated  upon  the  payment  by  the  bankrupt  of  a  promissory  note  made  in  favor 
of  the  defendant.  These  payments  are  alleged  to  have  been  made  at  various 
dates  between  January  3  and  April  30,  1906.  The  set-offs  claimed  in  the  answer 
are  for  merchandise  alleged  to  have  been  sold  by  defendant  to  the  bankrupt 
upon  credit  on  February  30  and  March  9,  1906.  We  think  that  the  fair  and  ob- 
vious construction  of  subdivision  c  of  §  60  of  the  Bankruptcy  Act  is  that  fur- 
ther credits  extended  to  a  person  who  thereafter  becomes  a  bankrupt,  may  be 
set  off  only  against  antecedent  preferential  payments,  and  not  against  such  as 
may  have  been  made  after  the  extension  of  the  new  credits.  It  follows  in  the 
present  case  that  the  set-offs  claimed  by  the  defendants  are  inapplicable  to  some 
of  the  causes  of  action  set  forth  in  the  complaint." 

But  of  course  such  rule  must  be  qualified  so  as  not  to  include  pay- 
ments made,  not  on  the  pre-existing  indebtedness,  but  upon  the  sub- 
sequent new  credit.^s 

§  1426.  "Innocently"  Received  Preferences  before  Amendment 

of  1903. — Before  the  Amendment  of  1903  to  the  Bankruptcy  Act  it  was 
held  that  preferences  must  be  surrendered  before  the  claim  of  the  creditor 
could  be  "allowed,"  whether  he  had  received  the  preference  with  reasonable 
cause  to  believe  a  preference  was  intended  to  be  given  him  or  not.  In  other 
words,  preferences  per  se  prevented,  until  surrender,  the  allowance  of  the 
preferred  creditor's  claim. ^^ 

Flowing  from  these  rulings  quite  a  body  of  decisions  grew  up  relative 
to  so-called  "innocently"  received  preferences,  which,  in  many  respects  and 
upon  many  points,  are  still  pertinent,  althoug'h  "innocently"  received  prefer- 
ences need  no  longer  be  surrendered.  Thus,  as  to  the  right  of  offset  of  new 
credits  as  well  as  other  matters,  the  decisions  as  to  "innocently"  received 
preferences  are  in  general  still  applicable  and  instructive. 

§  1427.  "Surrender  of  Preferences"  as  Prerequisite  to  Allowance 
of  Claim. — As  to  the  requirement  that  preferences  received  by  a  creditor 
must  be  surrendered  before  his  claim  will  be  allowed,  as  also  as  to  other 
matters  of  practice  in  the  recovery  of  preferences,  see  ante,  §  768,  et  seq.^'^ 

95.  Compare,  cases  cited  at  §  1426;  812  (D.  C.  Iowa);  In  re  Arndt,  4  A. 
also,  see  §  1425.  B.   R.  773,   104  Fed.  234   (D.   C.   Wis.); 

96.  Carson,  Pirie  v.  Chic.  Title  &  Morey  Mercantile  Co.  v.  Schififer,  7  A. 
Trust  Co.,  5  A.  B.  R.  814,  182  U.  S.  B.  R.  670,  114  Fed.  447  (C.  C.  A. 
438.  Colo.) ;  Cans  v.  Ellison,  8  A.  B.  R.  153, 

97.  Offsets  to  "Innocent  Prefer-  114  Fed.  734  (C.  C.  A.  Penn.,  affirming 
ences"  before  Amendment  of  1903. — It  In  re  E.  O.  Thompson's  Sons,"  7  A.  B. 
was  held,  before  the  Amendment  of  R.  214);  Kahn  v.  Export  &  Commis- 
1903,  that  the  same  right  of  offset  ex-  sion  Co.,  8  A.  B.  R.  157,  115  Fed.  290 
isted  in  relation  to  "innocently"  re-  (affirming  In  re  Southern  Overall 
ceived  preferences  as  to  those  re-  Mfg.  Co.,  6  A.  B.  R.  633,  cited  in  Dunn 
ceived  with  "reasonable  cause  for  be-  v.  Gans,  12  A.  B.  R.  316,  C.  C.  A. 
lieving  a  preference  was  intended  to  Penn.);  In  re  Soldosky,  7  A.  B.  R.  123, 
be  given."  McKey  v.  Lee,  5  A.  B.  R.  Ill  Fed.  511  (D.  C.  Minn.);  In  re 
267,  105  Fed.  923  (C.  C.  A.  Ills.);  In  Bothwell,  8  A.  B.  R.  213  (D.  C.  N.  J.); 
re  Ryan.  5  A.  B.  R.  396,  105  Fed.  760  Peterson  v.  Nash,  7  A.  B.  R.  181,  113 
(D.  C.  Ills.);  In  re  Sechler,  5  A.  B.  R.  Fed.  311  (C.  C.  A.  Minn.);  In  re 
579,  106  Fed.  484  (D.  C.  Kans.) ;  In  re  Thompson's  Sons,  7  A.  B.  R.  214,  112 
Christenson,   4  A.   B.   R.  202,   101   Fed.  Fed.  651    (D.   C.   Penn.,  affirming  6   A. 
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§  1428.  But  Lien,  Itself  Not  Preference,  Not  Denied  Validity  be- 
cause Preference  on  Distinct  Transaction  Not  Surrendered. — But  a 

liep  which  itself  is  not  a  preference  is  not  to  be  denied  validity  because  the 
lienholder  has  received  a  preference  on  a  distinct  transaction  and  has  not 
surrendered  the  same.  The  prerequisite  of  surrender  of  preferences  is  ap- 
plicable only  when  a  claim  is  presented  for  allowance  to  share  in  divi- 
dends.^^  The  trustee's  remedy  in  other  instances  is  a  direct  action  to  re- 
cover the  preference. 

SUBDIVISION   "b." 

LiBNs  BY  IvEGAi,  Proceedings  Nullified  by  Bankruptcy. 

§  1429.  Second  Branch  of  Trustee's  Peculiar  Title  and  Rights 
Conferred  by  Bankruptcy  Act — Nullification  of  Liens  by  Legal  Pro- 
ceedings.— ^We  have  now  completed  our  study  of  the  law  relating  to 
voidable  preferences  and  of  the  circumstances  which  must  exist  in  order  to 
entitle  the  trustee  in  bankruptcy  to  recover  the  property  affected  by  the 
preference  for  the  benefit  of  the  bankrupt  estate;  and  in  doing  so  we  have 
finished  one  branch  of  the  third  and  last  division  of  the  subject  of  the  title 
and  rights  of  the  trustee.  As  will  be  recalled,  the  third  division  was  taken 
up  with  the  title  conferred  on  the  trustee  by  the  peculiar  provisions  of  the 
bankruptcy  law  itself  in  the  protection  of  the  insolvent  .fund  from  depletion : 
that  is  to  say,  from  depletion  by  the  debtor's  voluntary  act  by  way  of  void- 
able preferences;  from  depletion  by  the  creditor's  act  irrespective  of  the 
debtor's  co-operation,  as  by  liens  obtained  by  legal  proceedings  invalidated 
by  bankruptcy ;  and  from  depletion  by  fraud,  as  by  way  of  fraudulent  con- 
veyances within  the  four  -months  preceding  bankruptcy.  We  have  finished 
with  voidable  preferences.  We  come  now  naturally  to  the  second  branch  of 
the  third  division  of  the  subject,  and  enter  upon  the  consideration  of  the 
invalidity  of  liens  obtained  by  legal  proceedings. 

All  liens  obtained  by  legal  proceedings  upon  property  of  the 
bankrupt  within  four  months  preceding  the  filing  of  the  bank- 
ruptcy petition  and  when  he  is  insolvent,  are  nullified  by  the  adju- 
dication in  bankruptcy. 

Section  67  "f"  of  the  Statute  contains  broad  and  sweeping,  unequivocal 
and  unescapable  provisions  annulling  all  liens,  of  every  kind  whatsoever, 
obtained  by  legal  proceedings  when  the  bankrupt  was  insolvent  upon  the 

B.  R.  663);  In  re  Beswick,  7  A.  B.  R.  ver,  6  A.  B.  R.  636,  109  Fed.  784  (D.  C. 

403  (Ref.  Ohio);  In  re  Tanner,  6  A.  B.  Iowa).     Compare,  Wild  &  Co.  v.  Life 

R.  196  (Ref.  N.  Y.);  In  re  Rosenberg,  &  Trust  Co.,  18  A.  B.  R.  506,  153  Fed. 

7   A.   B.   R.   316    (Ref.    N.   Y.);    contra,  563   (C.  C.  A.  Pa.),  reversed,  on  other 

In  re  Abraham   Steers   Lumber   Co.,   7  points,   in  S3   A.    B.   R.   109,   314  U.   S. 

A.  B.  R.  333,  113  Fed.  406  (C.  C.  A.  N.  293,  quoted,  on  other  points,  at  §  1419. 

Y.,  affirming  6  A.   B.   R.   315);   contra,  98.  In  re  Franklin,   18  A.   B.   R.  318, 

In  re  Keller,  6  A.  B.  R.  334,  109  Fed.  151  Fed.  743  (D.  C.  N.  Car.). 
118   (D.   C.   Iowa);   contra,   In  re   OH- 
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property  of  the  bankrupt  within  the  four  months  preceding  the  filing  of  the 
bankruptcy  petition.^^ 

Clarke  v.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486  (affirming  In  re  Kenney, 
5  A.  B.  R.  355,  and  3  A.  B.  R.  353,  and  3  A.  B.  R.  494):  "The  judgment  in 
favor  of  petitioner  was  not  like  that  in  Metcalf  v.  Barker,  one  giving  effect  to 
a  lien  theretofore  existing,  but  one  which  with  the  levy  of  an  execution  issued 
thereon  created  the  lien;  and  as  judgment,  execution  and  levy  were  all  within 
four  months  prior  to  the  filing  of  the  petition  in  bankruptcy,  the  lien  created 
thereby  became  null  and  void  on  the  adjudication  of  bankruptcy." 

This  section  of  the  Bankruptcy  Act  was  not  repealed  by  the  amend- 
ment of  §  60b  in  the  amendatory  act  of  1910.1 

§  1430.  Void,  Irrespective  of  Constituting  Acts  of  Bankruptcy. 

— And  such  liens  are  void  irrespective  of  their  constituting  acts  of  bank- 


99.  Bankr.  Act,  §  67  "f":  "That  all 
levies,  judgments,  attachments,  or 
other  liens,  obtained  through  legal 
proceedings  against  a  person  who  is 
insolvent,  at  any  time  within  four 
months  prior  to  the  filing  of  a  petition 
in  bankruptcy  against  him,  shall  be 
deemed  null  and  void  in  case  he  is  ad- 
judged bankrupt,  and  the  property  af- 
fected by  the  levy,  judgment,  attach- 
ment, or  other  lien  shall  be  deemed 
wholly  discharged  and  released  from 
the  same  and  shall  pass  to  the  trustee 
as  a  part  of  the  estate  of  the  bankrupt, 
unless  the  court  shall,  on  due  notice, 
order  that  the  right  under  such  levy, 
judgment,  attachment,  or  other  lien 
shall  be  preserved  for  the  benefit  of 
the  estate,  and  thereupon  the  same 
may  pass  to  and  shall  be  preserved  by 
the  trustee  for  the  benefit  of  the  es- 
tate as  aforesaid.  And  the  court  may 
order  such  conveyance  as  shall  be  nec- 
essary to  carry  the  purposes  of  this 
section  into  effect:  Provided,  that 
nothing  herein  contained  shall  have 
the  effect  to  destroy  or  impair  the  ti- 
tle obtained  by  such  levy,  judgment, 
attachment,  or  other  lien,  of  a  bona 
fide  purchaser  for  value  who  shall 
have  acquired  the  same  without  no- 
tice  or  reasonable   cause  for  inquiry.'' 

Metcalf  V.  Barker,  9  A.  B.  R.  43,  187 
U.  S.  165  (reversing  In  re  Lesser  Bros., 
5  A.  B.  R.  320);  In  re  Kemp,  4  A.  B. 
R.  343,  101  Fed.  689  (D.  C.  Colo.); 
Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed. 
920  (C.  C.  A.  S.  C);  In  re  Francis  Val- 
entine Co.,  3  A.  B.  R.  533,  94  "Fed.  793 
(C.  C.  A.  Calif.,  affirming  2  A.  B.  R. 
188,  93  Fed.  935);  In  re  Richards,  3  A. 
B.  R.  518  (D.  C.  Wis.,  affirmed  in  3  A. 
B.  R.  145,  96  Fed.  937,  C.  C.  A.  Wis.); 
In  re  Breslauer,  10  A.  B.  R.  33,  131  Fed. 
910  (D.  C.  N.  Y.);  In  re  Kenney,  3  A. 


B.  R.  353,  97  Fed.  557  (C.  C.  A.  N.  Y., 
affirmed  in  5  A.  B.  R.  355,  and  affirm- 
ing 2  A.  B.  R.  494,  distinguishing  4  A. 
B.  R.  330);  In  re  Reichman,  1  A.  B.  R. 
17,  91  Fed.  634  (D.  C.  Mo.);  In  re 
Fellerath,  3  A.  B.  R.  40,  95  Fed.  121 
(D.  C.  Ohio);  In  re  Benedict,  8  A.  B. 
R.  463  (N.  Y.  Sup.  Ct.) ;  In  re  Vaughn, 
3  A.  B.  R.  362,  97  Fed.  560  (D.  C.  N. 
Y.);  In  re  Higgins,  3  A.  B.  R.  364,  97 
Fed.  775   (D.  C.  Ky.);  In  re  Burrus,  3 

A.  B.  R.  296,  97  Fed.  936  (D.  C.  Va.) ; 
Watschke  v.  Thompson,  7  A.  B.  R.  504 
(Sup.  Ct.  Minn.);  Maurau  v.  Carpet 
Lining  Co.,  6  A.  B.  R.  734  (Sup.  Ct.  R. 
I.);  In  re  Brown,  91  Fed.  359;  In  re 
Friedman,  1  N.  B.  N.  208;  Mfg.  Co.  v. 
Mitchell,  1  N.  B.  N.  262,  1  A.  B.  R.  701 
(Ct.  Com.  Pleas  Penn.);  Schmielovitz 
V.  Bernstein,  5  A.  B.  R.  364,  47  Atl.  884 
(Sup.  Ct.  R.  I.);  Levor  v.  Seiter,  5  A. 

B.  R.  576  (N.  Y.  Sup.  Ct.,  reversed,  on 
other  grounds,  in  8  A.  B.  R.  459) ;  In 
re  Kenney,  3  A.  B.  R.  494,  95  Fed.  437 
(D.  C.  N.  Y.,  affirmed  in  3  A.  B.  R.  353, 
5  A.  B.  R.  355,  9  A.  B.  R.  476);  In  re 
Richard,  3  A.  B.  R.  506,  95  Fed.  358 
(D.  C.  N.  Car.);  Hardt  v.  Schuylkill 
Plush  &  Silk  Co.,  8  A.  B.  R.  479  (Sup. 
Ct.  N.  Y.  App.  Div.),  obiter.  In  re  We- 
inger,  Bergman  &  Co.,  11  A.  B.  R.  437, 
126  Fed.  875  (D.  C.  N.  Y.);  In  re 
Bailey,  16  A.  B.  R.  389,  144  Fed.  214 
(D.  C.  Ore.);  In  re  McCartney,  6  A. 
B.  R.  368,  109  Fed.  639  (D.  C.  Wis.); 
In  re  Hammond,  3  A.  B.  R.  490  (D.  C. 
Mass.).  Compare,  Rome  Planing  Mill, 
3  A.  B.  R.  133,  96  Fed.  812  (D.  C.  N. 
Y.);  In  re  Walsh  Bros.,  20  A.  B.  R. 
473,  159  Fed.  560,  163  Fed.  353  (D.  C. 
Iowa) ;  Cook  v.  Robinson,  28  A.  B.  R.' 
182,  194  Fed.  753   (C.  C.  A.  Alaska). 

1.    In   re   Petersen,    29   A.    B.    R.   36, 
200  Fed.  739  (C.  C.  A.  III.). 
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§  1431.  Void,    Irrespective    of   Constituting    Preferences.— And 

are  void  irrespective  of  their  constituting  preferences.^ 

Thus,  they  are  void  though  the  lien  be  not  obtained  upon  a  provable 
debt.4 

§  1432.  Void,  Irrespective  of  Consent  or  Permission  of  Debtor. 

— And  are  void  irrespective  of  any  consent  or  permission  of  the  debtor.^ 

§  1433.  Void,  Though    Judgment  Not    Dischargeable. — And    are 

void  even  though  the  judgment,  upon  which  the  levy  was  made  or  lien  ob- 
tained, is  not  dischargeable.* 

§  1434.  Void,  Irrespective  of  Creditor's  Knowledge  of  Debtor's 
Insolvency. — And  are  void  irrespective  of  any  knowledge  by  the  creditor 
of  the  debtor's  insolvency.'^ 

§  1435.  Invalidating  of  Liens  Obtained  by  Legal  Proceedings 
Distinguished  from  Barring  of    Debt  by  Bankrupt's    Discharge. — 

The  invalidating  of  liens  on  the  bankrupt's  property  by  the  adjudication  in 
bankruptcy  is  to  be  distinguished  from  the  barring  of  debts  by  the  inter- 
position of  the  bankrupt's  discharge :  the  former  concerns  only  proceedings 
in  rem  afifecting  assets,  the  latter  only  obligations  in  personam  enforceable 
out  of  any  new  estate  the  bankrupt  might  obtain  after  adjudication.* 

Bk.  of  Commerce  v.  Elliott,  6  A.  B.  R.  415,  85  N.  W.  (Wis.)  417:  "Whether 
the  court  erred  in  refusing  to  give  appellant  judgment  in  form  against  Elliott 
obviously  depends  upon  whether,  after  the  discharge  in  bankruptcy  and  the 
entry  of  the  plea  by  Elliott  in  bar  of  further  prosecution  of  the  main  suit  as 
to  him,  appellant  had  a  cause  of  action  in  any  sense  upon  which  a  judgment 
could  be  rendered.  It  is  conceded  that  if  a  defendant  is  discharged  in  bank- 
ruptcy from  a  debt,  pending  proceedings  to  enforce  it,  he  is  entitled  to  plead 
such  circumstances  in  bar  of  further  proceedings  for  a  personal  judgment,  if 
the  plaintiff  does  not  voluntarily  discontinue  the  action,  and  to  recover  on  such 

2.  In  re  Richards,  3  A.  B.  R.  145,  96  Y.  Sup.  Ct.) ;  Bear  v.  Chase,  3  A.  B. 
Fed.  935  (C.  C.  A.  Wis.,  affirming  2  A.       R.  746,  94  Fed.  793  (C.  C.  A.  S.  C). 

B.  R.  518).  The    rule    that    a    stay    will    not    be 

3.  In  re  Richards,  3  A.  B.  R.  145,  96  granted  against  a  debt  that  is  not  dis- 
Fed.  935  (C.  C.  A.  Wis.);  In  re  Baird,  chargeable  has  reference  to  stays  in 
11  A.  B.  R.  435,  126  Fed.  845  (D.  C.  behalf  of  the  bankrupt  to  enable  him 
Vt.);  contra.  In  re  Collins,  2  A.  B.  R.  to  interpose  his  discharge  and  not  to 
1  (Ref.  Iowa);  contra,  inferentially.  In  liens  by  legal  proceedings  within  the 
re  Huffman,  1  A.  B.  R.  587  (Ref.  four  months,  as  to  which  stay  will  be 
Penn.);  In  re  Peterson  (Robinson  v.  granted  though  the  debt  be  not  dis- 
Central  Trust  Co.),  29  A.  B.  R.  36,  300  chargeable. 

Fed.   739   (C.   C.  A.   Ills.).  7.  In  re  Richards,  3  A.  B.  R.  145,  97 

4.  Compare   ante,   §   1308,   and   post.      Fed.  935   (C.  C.  A.  Wis.). 

§  1441^.    Also,  see  In  re  Green,  34  A.  8.  See  Berry  v.  Jackson,  8  A.  B.  R. 

B.    R.    665,   179   Fed.    870    (D.    C.    Pa.),  485  (Sup.  Ct.  Ga.).     See  post,  §  2663,  et 

quoted  post  at  §  134154.  seq.,  "Effect  of  Discharge  on  Rights  of 

5    In  re  Richards,  3  A.  B.  R.  145,  96  Parties."     Instance,   impliedly,   Sample 

Fed    935   (C.  C.  A.  Wis.).  v.  Beasley,  30  A.   B.   R.   164,   158   Fed. 

6.  In  re  Benedict,  8  A.  B.  R.  463  (N.  606   (C.   C.  A.  La.). 
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plea.  But  it  is  said  that  if  an  action  is  wholly  in  rem,  or  partly  in  rem  and 
partly  in  personam,  its  status  as  an  action  to  reach  the  res  is  not  disturbed  by 
a  discharge  of  the  defendant  in  bankruptcy,  if  the  plaintifif's  interest  therein 
be  preserved  by  the  Bankruptcy  Act.  The  authorities  seem  to  be  uniform  to 
that  effect."  * 

Powers  Dry  Goods  Co.  v.  Nelson,  7  A.  B.  R.  506,  10  N.  Dak.  580:  "The 
lien  of  an  attachment  on  personal  property  of  a  bankrupt  is  not  destroyed  by 
a  mere  discharge  of  the  debt  secured  by  the  lien,  through  a  discharge  under 
the  present  National  Bankruptcy  Act;  and,  unless  such  lien  is  one  which  is 
itself  declared  void  by  said  act,  it  may  be  enforced,  through  a  modified  form 
of  judgment,  as  against  the  property  on  which  the  lien  exists." 

§  1436.  Void,  However,  Only  as  to  Trustee  attd  Bankrupt,  Not  as 
to  Lienholders. — The  lien  is  not  dissolved  except  for  the  benefit  of  the  es- 
tate ®  and  of  the  bankrupt ;  ^"^  and  if  it  is  preserved  for  the  benefit  of  the 
estate  it  is  to  be  treated  in  determining  priorities  as  still  valid  as  to  all  other 
parties  and  lienholders  interested  in  the  property.  But  if  not  preserved, 
then  it  is  annulled  as  to  all  lienholders  as  well  as  others. i" 

In  expHcating  this  clause  "f"  of  §  67,  the  following  propositions  are  to 
be  borne  in  mind :  There  are  five  elements  that  must  exist  to  make  the 
lien  void. 

§  1437.  First  Element  Requisite  to  Nullify  Lien  by  Le^fal  Pro- 
ceedings— Must  Be  Lien  by  Legal  Proceedings. — The  lien  must 
have  been  obtained  by  legal  proceedings  and  the  legal  proceedings 
must  have  created  the  lien."  Thus,  liverymen's  liens  are  not  liens  ob- 
tained by  legal  proceedings. ^^  Thus,  mechanics'  liens  do  not  come  within 
these  rules,  for  they  are  not  liens  created  by  legal  proceedings,  although 
the  recording  and  filing  of  an  affidavit  or  the  institution  of  legal  proceed- 
ings may  be  necessary  to  preserve  or  evidence  them.^^  Likewise,  it  was 
formerly  queried  whether  a  landlord's  distraint  was  a  legal  proceeding  j  ^* 

9.  In  re  Merrow,  12  A.  B.  R.  615  (D.  Appeals  holding  this  was  not  a  lien 
C.  Mass.).  obtained  by  legal  proceedings. 

9a.    Compare    post,    §    1447^;    also  In   re    Collins,    3    A.    B.    R.    1    (Ref. 

Chic,   etc.,   R.    Co.  v.   Hall,   229   U.   S.  Iowa):      This    case    is    not    authority, 

511,  30  A.   B.   R.   619,  wherein  the   Su-  however,    on   all   its    other   points.      In 

preme   Court  holds  that  this  provision  re  Drolesbaugh,  2  N.  B.  N.  &  R.  1029. 

redounds    also    to    the    benefit .  of    the  12.   In   re    Pratesi,   11   A.    B.    R.   319, 

bankrupt.  126  Fed.   588    (D.   C.   Del.):     A  livery- 

10.  Thompson  v.  Failbanks,  13  A.  B.  man's  lien  is  not  dependent  upon  legal 
R.  437,  196  U.   S.   516.  proceedings    but    is    a    perfect    lien    di- 
ll. In  re  McKane,  18  A.  B.   R.  594,  rectly  created  by  statute  and  as   such 

152  Fed.  733,  155  Fed.  674  (D.  C.  N.  is  cognizable  and  enforceable  in  bank- 
Y.),  quoted  at  §  1444.  Compare,  to  ruptcy.  In  re  Mero,  12  A.  B.  R.  171, 
same  effect,  In  re  Rome  Planing  Mills;  128  Fed.  630  (D.  C.  Conn.). 
3  A.  B.  R.  123,  96  Fed.  813  (D.  C.  N.  13.  See  ante,  subdiv.  "F,"  div.  2, 
Y.).  "Trustee's  Title  as  Successor  to  Bank- 
In  re  Emslie,  4A.  B.  R.  126,  102  Fed.  rupt's  Title,"  §  1155,  et  seq.  Contra,  (a 
291  (C.  C.  A.  N.  Y.),  where  the  Dis-  poorly  considered  case,  however).  In 
trict  Court  was  reversed  for  holding  a  re  Monroe  Lumber  Co.,  24  A.  B.  R. 
mechanic's  lien  void  because  the  lien  371  (D.  C.  Miss.),  quoted  at  §  1155. 
affidavit  had  been  filed  within  the  four  14.  In  re  Belknap,  12  A.  B.  R.  326, 
months    period,    the    Circuit    Court    of  129  Fed.  646   (D.   C.  Penn.). 
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some  courts  having  held  that  it  was  a  legal  proceeding  and  that  the  lien 
thereof  was  invalidated  by  the  bankruptcy,!^  other  courts  having  held  that 
they  are  not  legal  proceedings  creating  the  lien.^^ 

It  would  seem  that  the  Supreme  Court  of  the  United  States  has  set  the 
matter  at  rest,  holding  that  landlord's  distraint  is  not  a  lien  by  legal  pro- 
ceedings invalidated  by  §  67  of  the  Bankruptcy  Act. 

Henderson  v.  Mayer,  225  U.  S.  631,  28  A.  B.  R.  389:  "Similar  rulings  [see 
quotation  of  preceding  portions  of  this  decision  at  §  1155]  have  been  made 
where  the  landlord  has  only  a  common-law  right  of  distress.  In  re  West  Side 
Paper  Co.  (C.  C.  A.  3d  Cir.),  30  A.  B.  R.  660,  162  Fed.  110,  89  C.  C.  A.  110. 
This  is  often  referred  to  as  a  lien,  but  it  is  'only  in  the  nature  of  security.'  3 
Black  Com.  18.  The  pledge,  or  quasi-pledge,  which  the  landlord  is  said  to  have, 
is,  at  most,  only  a  power  to  seize  chattels  found  on  the  rented  premises.  These 
he  could  take  into  possession  and  hold  until  the  rent  was  paid.  Doe  ex  dem, 
Gladney  v.  Deavors,  11  Ga.  84.  But  before  the  distraint  the  landlord  at  com- 
mon law  has  'no  lien  on  any  particular  portion  of  the  goods  and  is  only  an  or- 
dinary creditor  except  that  he  has  the  right  of  distress  by  reason  of  which  he 
may  place  himself  in  a  better  position.'     Sutton  v.  Reese,  9  Jur.  (N.  S.)  456. 

"It  is  true  that  prior  to  levy  it  covers  no  specific  property,  and  attaches  only 
to  what  is  seized  under  the  distress  warrant  issued  to  enforce  the  lien  given  by 
statute.  But  in  this  respect  it  is  the  full  equivalent  of  a  common-law  distress — 
the  lien  of  which  is  held  not  to  be  discharged  by  67f.  *  *  *  The  fact  that 
the  warrant  could  be  levied  upon  property  which  had  never  been  on  the  rented 
premises  does  not  change  the  nature  of  the  landlord's  right,  though  it  may  in- 
crease the  extent  of  his  security." 

Similarly,  in  most  States  subcontractors'  liens  are  held  not  to  be  liens 
created  by  legal  proceedings;  although  in  other  States  they  are  held  to  be 
created  thereby. ^'^ 

§  1438.  Liens  from  All  Courts  Equally  Nullified.— Clause  "f"  ap- 
plies to  liens  from  any  court,  state  or  federal.  ^^ 

§  1439.  All   Kinds  of  Liens  by  Legal   Proceedings    Nullified. — 

Clause  "f"  applies  to  any  kind  of  a  lien  by  legal  proceedings;  thus,  to  a 
"Testatum  fi.  fa."  issued  within  the  four  months  ;i8  thus,  to  receiverships 
in  equitable  actions ;  ^^  and,  to  receiverships  in  proceedings  supplementary 

15.  In  re  Dougherty  Co.,  6  A.  B.  R.  19.  Mecke  v.  Rosenberg,  9  A.  B.  R. 
457,  109  Fed.  480  (D.  C.  Ga.).                       323,  303  Penn.  St.  131. 

16.  In  re  Seebold,  5  A.  B.  R.  358,  105  20.  In  re  Brown,  1  A.  B.  R.  107  (D. 
Fed.  910  (C.  C.  A.  La.) ;  In  re  West  C.  Ore.) :  In  action  to  set  aside  a 
Side  Paper  Co.,  20  A.  B.  R.  660,  162  fraudulent  conveyance.  In  re  Kersten, 
Fed.  110  (C.  C.  A.  Pa.),  quoted  at  6  A.  B.  R.  516,  110  Fed.  929  (D.  C. 
S  1160  See  post,  §§  1444,  3204;  In  re  Wis.);  Hanson  v.  Stephens,  11  A.  B. 
Robinson  &  Smith,  18  A.  B.  R.  563,  154  R.  172,  43  S.  E.  1038  (Sup.  Ct.  Ga.). 
Fed.  343  (C.  C.  A.  Ills.),  quoted  at  §  So  also,  does  clause  "c"  of  §  67;  Coal 
1444-  Plant,  trustee  v.  Gorham  Mfg.  Land  v.  Ruffner  Bros.,  31  A.  B.  R.  474, 
Co.,  23  A.  B.  R.  42,  174  Fed.  852  (D.  165  Fed.  881  (C.  C.  A.  W.  Va.).  Re- 
C    N    Y  )  ceivership  in  creditor's  bill.     First  Nat. 

'l7  '  See   ante,   §   1156.  Bk.  v.  Title  &  Trust  Co.,  24  A.  B.  R. 

18.  Wood  V.  Carr,  10  A.  B.  R.  577  330,  178  Fed.  187  (C.  C.  A.  Pa.),  quoted 
(Ky.  Court  of  App.).  and  discussed  at  §  1603.    , 
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to  executions ;  ^^  and,  to  receiverships  over  partnerships,  dissolved  by  the 
death  of  a  partner  j^^  and  to  receiverships  to  dissolve  corporations  ;2^  like- 
wise, to  receiverships  in  foreclosure  suits  where  property  not  covered  by 
the  lien  is  also  sought  to  be  sequestrated ;  ^*  also,  to  equity  suits  to  reach 
the  surplus  of  spendthrift  trust  income  j^^  also  to  attachments  ;26  and  to  at- 
tachments by  mesne  process  where  property  has  been  sold  but  the  proceeds 
are  still  in  the  officer's  hands  -^"^  also  to  garnishment  proceedings.^® 

Klipstein  v.  Allen  Miles  Co.,  14  A.  B.  R.  15,  136  Fed.  385  (C.  C.  A.  Ga.): 
"Besides  this  the  garnishment  proceedings  being  had  within  four  months  prior 
to  the  bankruptcy  proceedings,  the  surety  is  not  relieved  because  of  the  dis- 
charge of  the  debtor  because  his  bankruptcy  avoided  the  lien  acquired  by  the 
garnishment  and  destroyed  the  remedy  by  which  a  judgment  could  be  recovered 
against  the  defendant  which  is  indispensable  to  make  the  lien  of  any  avail  to 
the  plaintiff." 

And  to  creditors'  bills. ^^     And  to  receiverships  under  creditors'  bills.^** 

Dunn  Salmon  Co.  v.  Fillmore,  19  A.  B.  R.  172  (N.  Y.):  "Assuming  that  the 
commencement  of  the  action  by  the  plaintiff  gave  him  a  lien  upon  the  claim 
against  the  defendant  Fillmore,  the  lien  was  created  within  four  months  of  the 
adjudication  of  bankruptcy,  and  when  the  defendant  Jones  was  unquestionably 
insolvent,  and  hence  was  void  under  the  Bankruptcy  Act  as  against  creditors. 
Section  67,  subd.  f.  In  other  words,  this  particular  creditor  was  prevented  by 
the  Bankruptcy  Act  from  enforcing  his  rights  as  against  the  lien  attempted 
to  be  created,  because  he  would  thereby  gain  a  preference  contrary  to  the 
Bankruptcy  Act.  *  *  *  Although  counsel  have  not  argued  the  case  upon 
that  theory,  it  seems  to  me  that  the  complaint  may  fairly  be  treated  as  the  or- 
dinary creditors'  bill  to  set  aside  a  transfer  of  the  judgment  debtor  fraudulent 
against  his  creditors.  In  that  view  of  the  case,  the  lien  created  by  the  com- 
mencement of  the  action  was  void  under  the  Bankruptcy  Act;  and,  under  the 
provisions  of  the  Bankruptcy  Act  already  referred  to  and  under  §  7  of  article 
I  of  the  Fersonal  Property  Law,  being  chapter  47  of  the  General  Laws,  the 
sole  right  to  maintain  an  action  for  the  benefit  of  the  creditors  resides  in  the 
trustee  in  bankruptcy.'' 

21.  In  re  Tyler,  5  A.  B.  R.  152,  104  27.  Schmilovitz  v.  Bernstein,  5  A.  B. 
Fed.  778  (D.  C.  N.  Y.) ;  In  re  Matthews      R.  265  (Sup.  Ct.  R.  I.). 

&  Son,  20  A.   B.   R.   570,   163   Fed.   127  28.  In  re  McCartney,  6  A.  B.  R.  368, 

(D.    C.    N.    Y.).  109  Fed.  639  (D.  C.  Wis.);  Hall  v.  Chi- 

22.  Wilson  V.  Parr,  8  A.  B.  R.  230,  cago,  etc.,  Co.,  25  A.  B.  R.  53  (Sup. 
115  Ga.  629.  Ct.  Neb.);  In  re  Ransford,  28  A.  B.  R. 

23.  Mauran  v.   Carpet  Lining  Co.,  6  78,  194  Fed.  658   (C.  C.  A.  Mich.). 

A.   B.   R.   734    (Sup.   Ct.   R.   I.) ;    In   re  29.  Metcalf  v.  Barker,  9  A.  B.  R.  36, 

Lengert  Wagon   Co.,   6  A.   B.   R.   535,  187  U.  S.  165   (reversing  In  re  Lesser 

110  Fed.  937  (D.  C.  N.  Y.).  Bros.,  5  A.  B.  R.  330,  C.  C.  A.  N.  Y.) ; 

24.  In  re  Knight,  11  A.  B.  R.  1,  135  In  re  Adams,  1  A.  B.  R.  94  (Ref.  N. 
Fed.  35  (D.  C.  Ky.).  Perhaps,  In  Y.);  instance,  Continental  Nat'l  Bk.  v. 
re  Hecox,  31  A.  B.  R.  314,  164  Fed.  833  Katz,  1  A.  B.  R.  19  (Superior  Ct.  Ills.) ; 
(C.   C.   A.   Colo.).  First  Nat..  Bk.  v.  Title  &  Trust  Co.,  24 

25.  In  re  Tiffany,  13  A.  B.  R.  310,  A.  B.  R.  330,  178  Fed.  187  (C.  C.  Fa.), 
137   Fed.  314   (D.   C.   N.  Y.).  quoted  and   discussed   at   §   1603. 

26.  In  re  Brown,  1  A.  B.  R.  107,  91  30.  First  Nat.  Bk.  v.  Title  &  Trust 
Fed.  358  (D.  C.  Ore.);  In  re  Walsh  Co.,  34  A.  B.  R.  330,  178  Fed.  187  (C. 
Bros.,  20  A.  B.  R.  473,  159  Fed.  560,  C.  A.  Pa.),  quoted  and  discussed  at 
163  Fed.  353  (D.  C.  Iowa).  §   1603. 
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§  1440.  Including  Lien  Acquired  by  Creditors  by  General  As- 
signments.— All  kinds  of  liens  by  legal  proceedings  are  thus  nullified,  in- 
cluding the  lien  acquired  by  creditors  by  virtue  of  statutes  regulating  as- 
signments for  the  general  benefit  of  creditors.^! 

§  1441.  Including  Statutory  Suits  in  Behalf  of  All  Creditors  for 
Setting  Aside  Fraudulent  or  Preferential  Transfers  Prohibited  by 
State  Law. — The  better  reason  would  seem  to  be  that  §  67  also  includes 
the  lien  acquired  by  creditors  by  virtue  of  statutory  suits  for  the  setting  aside 
of  transfers  fraudulent  or  preferential  under  State  law  and  the  administra- 
tion and  distribution  of  the  debtor's  property  for  the  general  benefit  of  all 
creditors. 

Compare,  Miller  v.  Acid  &  Fertilizer  Co.,  31  A.  B.  R.  416,  211  U.  S.  496-. 
"It  is  obvious  that  if,  at  the  time  of  the  alleged  preferential  transfer  to 
Miller,  there  were  no  other  creditors  of  the  individual  estate  of  Guillory 
than  Miller,  under  the  rule  laid  down  by  the  Bankrupt  Act,  the  transfer 
to  him  of  assets  of  the  individual  estate,  in  payment  of  an  individual  debt, 
did  not  constitute  a  preference.  That  it  might  have  constituted  a  preference 
under  the  State  law  results  from  the  difiference  in  the  classification  made  by 
the  State  law,  on  the  one  hand,  and  the  bankruptcy  law  on  the  other.  So, 
also,  it  is  evident,  having  regard  to  the  separation  between  the  partnership 
and  individual  estates  made  by  the  Bankrupt  Act  and  the  method  of  distribu- 
tion of  those  estates,  that,  if-  there  were  no  individual  creditors,  and  the  sum 
paid  to  Miller  was  returned  to  the  estate  as  a  preference,  it  would  be  his  right 
to  at  once  receive  back,  by  way  of  distribution,  that  which  he  was  obliged  to 
pay  in  upon  the  theory  that  it  was  a  preference.  *  *  *  As  the  suit  by  the 
creditors  was  brought  within  four  months  before  the  adjudication  in  bank- 
ruptcy, their  right  to  a  lien  or  preference  arising  from  the  suit  was  annulled 
by  the  provisions  of  subdivision  f  of  §  67  of  the  bankrupt  law.  But  that  sec- 
tion authorizes  the  trustee,  with  the  authority  of  the  court,  upon  due  notice,  to 
preserve  liens  arising  from  pending  suits  for  the  benefit  of  the  bankrupt  estate, 
and  to  prosecute  the  suits  to  the  end  for  the  accomplishment  of  that  purpose." 

One  case,  however,  seems  to  make  a  distinction  between  suits  brought  to 
set  aside  transfers  as  fraudulent  and  suits  brought  not  precisely  to  set  aside 
transfers  but  rather  to  declare  them,  under  the  statute,  to  inure  (as  being 
preferential),  to  the  benefit  of  all  creditors  joining  in  the  suit,  this  case 
holding,  in  effect,  that  such  a  statutory  suit  regarding  a  transfer  made  be- 

31.  In  re  Fish  Bros.  Wagon  Co.,  21  Chattel    mortgage    kept    off    record 

A.   B.   R.   147,   164   Fed.   553    (C.   C.  A.  ten   months,   then   filed,   void   by   state 

Kans.),  quoted  at  §  1489;     inferentially,  law  as  against  a  trust  mortgage  for  the 

In  re  Andrae  Co.,  9  A.  B.  R.  135,  117  benefit   of  certain  creditors,  thereafter 

Fed.   561   (D.   C.  Wis.).  executed,   which   trust   mortgage   itself 

But  compare.  In  re  Gray,  3  A.  B.  R.  is  void  as  a  preference  by  bankruptcy 

647   (N.  Y.  Sup.   Ct.  App.  Div.) :     This  occurring     within     four    months,     held 

case    states    an    unnecessary    rule — the  that   the   lien   of   the   preference   could 

assignment  is  void  under   §   67    (f)    as  not  be  preserved  for  the  benefit  of  all 

creating  a  lien  by  legal  proceedings,  or  creditors,  to  nullify  the   chattel   mort- 

under  §    67     (c)   as    being  created    in  gage,  all  occurring  before  the  Amend- 

fraud  upon  the  Act.     See  post,  "Super-  ment  of  1910.     Rouse   &  Ottenwess  v. 

seding  of    State    Court's    Custody    in  Huxoll,  31  A.   B.   R.  115,  308   Fed.  881 

Cases  of  General  Assignment,"  §  1602,  (C.    C.   A.    Mich.), 
et  seq. 
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fore  the  four  months  period,  although  instituted  within  the  four  months 
preceding  bankruptcy,  does  not  create  a  lien  by  legal  proceedings  within  the 
purview  of  §  67  but  simply  "perfects,"  a  "security,"  analogous  to  that  of 
mechanics'  liens;  and  that  the  bankruptcy  court  is  to  recognize  the  special 
rights  of  creditors  so  joining  in  the  statutory  suit  and  whether  to  grant  them 
priority  over  other  creditors  under  §  64  (b)  (5),  or  permit  them  to  go  on 
with  their  statutory  suit  to  its  conclusion. 

Moore  v.  Green,  16  A.  B.  R.  651,  145  Fed.  480  (C.  C.  A.  W.  Va.,  reversing 
In  re  Porterfield,  16  A.  B.  R.  11,  138  Fed.  193):  "The  proceeding  in  tlie  State 
Court  was  one  instituted  under  the  statute  of  West  Virginia,  which  enabled 
a  creditor  of  an  insolvent  debtor  to  apply  to  a  court  of  equity  to  vacate  a 
preference  in  favor  of  a  particular  creditor,  and  have  the  conveyance  declared 
to  be  for  the  benefit  of  all  creditors  properly  joining  in  such  suit.  This  suit 
was  regularly  instituted  by  the  petitioner  here,  the  holder  of  an  unsecured  debt 
of  some  $3,700,  and  the  same  under  said  statute  clearly  inured  to  the  benefit 
of  himself  and  all  other  creditors  authorized  thereunder  to  intervene  in  the 
suit;  and  such  rights  could  not,  and  should  not,  be  destroyed  by  the  subsequent 
act  of  the  grantor  in  the  trust  deed  in  favor  of  his  wife  voluntarily  waiting 
beyond  the  four  months  period,  and  then  availing  himself  of  the  benefit  of  the 
Bankruptcy  Act.  Certainly  such  a  result  ought  not  to  be  brought  about  unless 
the  interpretation  of  the  bankruptcy  law  imperatively  requires  it.  Until  the 
husband  chose  to  go  into  bankruptcy,  his  creditors  had  no  right  under  the 
bankrupt  law  to  require  him  so  to  do,  he  being  a  person  'engaged  chiefly  in 
farming  or  tillage  of  the  soil,'  and  they  had  to  look  to  the  State  law  alone  to 
ascertain  their  status  respecting  his  property  by  assailing  the  deed  made  in 
favor  of  his  wife,  which  they  did.  They  could  not  anticipate  that  he  would 
subsequently  go  into  bankruptcy.  Having  thus  availed  themselves  of  the  rem- 
edy prescribed  by  the  State  statute  to  enforce  a  right  secured  to  them  conse- 
quent upon  the  grantor's  act  while  insolvent — to  wit,  the  conveyances  of  his  prop- 
erty to  give  a  preference — upon  instituting  such  proceedings  in  the  State  court 
they  thereby  became  lienors  and  secured  creditors,  pursuant  to  said  statute,  un- 
der the  deed  of  conveyance  thus  executed  by  the  bankrupt,  which  conveyance 
the  law  declared  upon  the  institution  of  the  suit  inured  to  the  benefit  alike  of 
the  secured  creditor  in  the  deed  and  his  other  creditors  properly  joining  them. 
The  true  intent,  spirit,  and  meaning  of  the  Bankrupt  Act,  after  enumerating  the 
debts  for  which  preference  is  thereby  specially  given,  such  as  the  payment  of 
costs,  taxes,  etc.,  and  certain  labor  claims,  is  to  adopt  the  order  of  priority  for 
the  payment  of  debts  prescribed  by  the  State  law;  and  by  §  64b,  subsec.  5, 
debts  of  the  character  here  under  consideration  are  plainly  covered,  namely, 
'debts  owing  to  any  person  who  by  the  laws  of  the  State  is  entitled  to  priority.' 
The  debt  secured  by  the  trust  deed  of  the  13th  of  June,  1902,  to  Mrs.  Porter- 
field,  the  estate  of  whose  husband  is  now  being  administered  by  the  bankrupt 
court,  would  clearly  be  entitled  to  priority  under  the  laws  of  West  Virginia, 
under  the  deed  securing  the  same,  either  in  the  State  court  or  in  the  bankruptcy 
Court  sitting  in  said  State.  The  debt  itself  has  not  been  assailed,  and  the  deed 
was  apparently  made  in  good  faith,  and  within  the  time  specified  by  the  laws 
oWthe  State  under  which  the  deed  was  given  a  proceeding  was  regularly  taken, 
the  effect  of  which  was  not  to  destroy  the  deed,  but  to  cause  the  same,  by  rea- 
son of  the  insolvency  of  the  grantor  in  the  deed,  to  inure  to  the  benefit  of 
other  creditors,  as  well  as  the  beneficiary  named  in  the  deed.  This  was  the 
condition  existing  at  the  time  of  the   bankruptcy  proceeding,  and   hence  as   to 
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the  property  covered  by  that  deed  to  the  extent  of  the  debt  therein  secured 
the  bankruptcy  court  took  and  possessed  itself  of  such  property  impressed  with 
the  lien,  and  liable  not  alone  to  that  of  the  beneficiary  named  in  the  deed,  but 
subject  to  the  rights  of  all  persons  whose  interests  had  attached  thereto  by 
reason  of  the  law  of  the  State  at  the  time  of  the  institution  of  the  bankruptcy 
proceeding.     *     *     * 

"The  lien  here  claimed  is  analogous  to  that  of  mechanics,  materialmen,  sub- 
contractors, etc.,  which  class  of  liens  have  been  respected  and  enforced  under 
the  present  Bankruptcy  Act.  They  are  given  a  lien  by  statute,  but  to  be  effect- 
ive the  same  must  be  preserved  and  secured  within  a  prescribed  period  by  fil- 
ing such  claims,  duly  perfected,  etc.,  for  recordation  in  the  designated  court  of 
the  State.  Being  thus  entitled  to  this  inchoate  lien,  taking  the  steps  to  secure 
the  benefit  thereof  within  four  months  of  bankruptcy  has  in  every  instance,  so 
far  as  we  are  advised,  been  held  not  to  be  the  taking  of  legal  proceedings  in 
contravention  of  the  Act,  but  merely  doing  the  necessary  thing — taking  the 
essential  step — to  secure  the  existing  right  under  the  statute.  In  this  class  of 
claims,  by  reason  of  the  work  done  or  supplies  furnished  under  the  agreement 
between  the  parties,  the  statute  declares  that  there  shall  exist  for  the  amount 
due  a  lien,  upon  the  same  being  properly  perfected.  In  this  case  the  lien  arises 
pursuant  to  the  statute,  and  under  and  by  virtue  of  the  deed  or  transfer  of  the 
debtor's  property,  he  being  an  insolvent,  provided  the  creditors  assail  the  same 
within  the  statutory  period.  To  say  that  they  should  lose  the  right  thus  se- 
cured by  taking  the  step  necessary  to  secure  or  make  the  same  effective  would 
be  an  anomaly.  This  view  of  the  law  has  been  steadily  maintained  by  the 
bankruptcy  courts  under  the  present  Bankruptcy  Act." 

The  effect  of  the  holding  in  Moore  v.  Green  was  not  especially  wrong 
on  the  facts  of  the  case,  except  perhaps  for  the  refusal  of  the  bankruptcy 
court  to  permit  any  other  creditors  to  share  in  the  property  recovered  than 
those  who  had  joined  in  the  statutory  suit,  but  the  reasoning  seems  full  of 
dangerous  doctrine. 

By  the  same  reasoning  creditors'  suits  of  all  kinds,  started  within  the  four 
months  period,  would  be  valid  wherever  any  transfer  therein  sought  to 
be  set  aside  was  made  before  the  four  months  period.  They  could  all  be 
held  to  be  simply  the  "perfecting"  of  a  "security"  within  the  four  months 
period,  given  before  that  period  to  the  particular  creditor  invoking  the  stat- 
utory remedy. 

The  better  reason  would  seem  to  be  that  §  67  also  includes  the  lien  acquired 
by  creditors  by  virtue  of  statutory  suits  for  the  setting  aside  of  transfers 
fraudulent  and  preferential  under  State  law  and  the  administration  and  dis- 
tribution of  the  debtor's  property  for  the  general  benefit  of  all  creditors. 

Compare,  inferentially,  and  perhaps  obiter.  First  Nat.  Bank  v.  Title  &  Trust 
Co.,  34  A.  B.  R.  330,  178  Fed.  187  (C.  C.  A.  Pa.):  "Section  67f,  like  clauses  1, 
2  and  3  of  the  first  sentence  of  67c,  relates  only  to  liens  obtained  for  the  ben- 
efit of  less  than  all  of  the  bankrupt's  general  creditors,  and  not  to  a  lien  whifh 
benefits  all  the  creditors,  and  the  dissolution  of  which  will  result  in  giving  pri- 
ority to  particular  creditors  *  *  *  As  a  lien  acquired  by  a  particular  cred- 
itor may  be  preserved  for  the  benefit  of  all  creditors  under  §  67f,  we  see  no 
reason  why  a  lien  acquired  for  the  benefit  of  all  creditors,  especially  where  its 
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dissolution  will  result  in  giving  priority  to  a  particular  creditor  and  thereby 
militate  against  the  best  interests  of  the  general  body  of  creditors,  should  not 
be  preserved  under  67c." 

§  1441j^.  Including  Lien  for  Non-Provable  or  Non-Dischargeable 
Debt. — Liens  by  legal  proceedings  obtained  on  obligations  that  are  them- 
selves not  provable  or  that  are  not  dischargeable  are  equally  as  well  nullified, 
for  there  is  no  qualification  in  the  nullification  of  liens  by  legal  proceedings 
corresponding  to  that  of  the  avoidance  of  preferences,  that  the  obligation 
on  which  the  lien  is  obtained  must  be  a  provable  debt.  Thus,  the  levy  of 
execution  on  a  fine  imposed  by  the  State  for  the  illegal  selling  of  liquor  has 
been  held  nullified. 

In  re  Green,  24  A.  B.  R.  665,  179  Fed.  870  (D.  C.  Pa.):  The  grounds  for  the 
referee's  decision  seem  to  be  that  the  claim  of  the  commonwealth,  being  a  fine, 
is  not  a  provable  claim  in  bankruptcy;  that,  not  being  provable,  it  will  not  be 
affected  by  a  discharge  of  the  bankrupt;  and  that,  not  being  provable  and  not 
^fifected  by  the  discharge  of  the  bankrupt,  the  remedies  provided  by  the  State 
of  Pennsylvania  for  the  recovery  of  the  judgment  should  not  be  affected  by 
the  Bankruptcy  Act. 

"It  does  not  seem  to  us  necessary  to  determine  whether  or  not  the  judg- 
ment in  favor  of  the  commonwealth  is  provable,  or  whether  or  not  the  claim 
would  be  affected  by  the  discharge  of  the  bankrupt.  It  is  sufficient  to  note  that 
the  commonwealth  of  Pennsylvania  has  recovered  a  lien  upon  the  bankrupt's 
estate  within  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy.  I 
am  satisfied  that  §  67f  of  the  Bankruptcy  Act  makes  no  exceptions  in  favor  of 
any  lien  creditor  whose  lien  has  been  obtained  through  legal  proceedings 
against  the  bankrupt  within  four  months  prior  to  the  filing  of  the  petition, 
other  than  such  person  who  may  have  obtained  title  by  virtue  of  such  proceed- 
ings and  has  been  a  bona  fide  purchaser  for  value  without  notice  or  reasonable 
cause  for  inquiry." 

§  1442.  "Legal  Proceedings"  Must  Have  Operated  to  Create  Lien. 

— Legal  proceedings  must  have  operated  to  create  the  lien.^^  Thus,  replevin 
actions  where  title  is  claimed  by  the  plaintiff  are  not  within  the  prohibition 
of  the  section.  The  cause  of  action  is  inconsistent  with  a  lien.  It  is  the  as- 
sertion of  a  right  in  the  property  itself  as  owner,  not  a  claim  of  lien  on  an- 
other's property. 

§  1443.  Unfounded  Replevin  Actions. — But  where  the  replevin  action 
is  a  mere  excuse  and  without  foundation,  and  is  an  attempt  to  seize  assets 
of  the  bankrupt  or  to  get  a  preference,  it  has  been  held  that  it  will  be  void.^* 

In  re  Hymes  Buggy  &  Implement  Co.,  12  A.  B.  R.  482,  130  Fed.  977  (D.  C. 
Mo.) :  "The  case  at  bar  affords  an  apt  illustration  of  the  inequality  and  ab- 
surdity of  allowing  an  exemption  from  the  operation  of  §  67f  in  favor  of  a 
claimant  who  proceeds  by  writ  of  replevin.  The  evidence  in  this  case  shows 
that  almost  simultaneously  with  the  institution  of  the  replevin  suit  the  petitioner 

32.   Woods  V.  Klein,  22  A.  B.  R.  722,  33.    In  re  Haynes,   10  A.  B.   R.  715, 

223  Pa.  St.  257,  quoted  at  §  1444.    Also,  123   Fed.   1001    (D.   C.   Vt.).     Compare 

compare   all  cases   cited  under  §  1429,  facts.  In  re  Heinsfurter,  3  A.  B.  R.  109, 

et  seq.  97  Fed.  198  (D.  C.  Iowa). 
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instituted  attachment  proceedings  against  the  bankrupt,  indicating  that  it  knew 
of  the  insolvency,  and  seized  goods  in  the  mass  of  property  in  said  storehouse, 
but  without  segregating  them.  Becoming  aware,  doubtless,  that  the  seizure 
under  the  writ  of  attachment  would  be  nullified  by  the  institution  of  proceed- 
ings in  bankruptcy,  the  petitioner,  under  advice  of  counsel,  let  go,  and  resorted 
to  the  writ  of  replevin,  the  service  of  which  was  hardly  complete  when  the 
proceedings  in  bankruptcy  were  instituted." 

Obiter,  In  re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  427,  136  Fed.  875  (D.  C. 
N.  Y.) :  "The  strict  meaning  of  the  word  'levy'  is  usually  a  seizure  of  the  de- 
fendant's property,  but  it  does  not  seem  to  me  a  strained  construction  to  hold, 
in  view  of  the  general  purpose  of  this  section,  that  it  includes  any  seizure  of 
property  in  the  bankrupt's  possession  which  he  claims  to  own.  If  the  lan- 
guage of  §  67f  is  not  comprehensive  enough  to  cover  a  suit  in  replevin  to  recover 
property  sold  and  delivered  on  credit,  under  a  contract  which  the  plaintiff 
claims  a  right  to  rescind  for  fraud,  and  a  court  of  bankruptcy  has  no  right  to 
interfere  for  the  protection  of  general  creditors  in  this  class  of  cases,  very 
grave  injustice  may  result." 

But  even  in  cases  where  the  replevin  action  is  thus  a  mere  subterfuge,, 
the  proper  practice  would  be  for  the  trustee  to  intervene  therein  and  assert 
his  rights ;  for  if  it  were  a  mere  subterfuge,  the  replevin  suit  would  fail  and 
the  trustee  be  thus  vindicated.  The  plaintiff  in  the  replevin  suit  is  entitled 
to  his  day  in  court  to  prove  it  is  not  a  mere  subterfuge ;  and  where  else  should 
he  maintain  his  rights  than  in  the  suit  itself  ?  ^* 

§  1444.  Legal  Proceedings  Not  Themselves  Creating  Liens  but 
Merely  Enforcing  Pre-Existing  Rights  or  Liens  Not  Affected. — Le- 
gal proceedings  that  do  not  themselves  operate  to  create  liens,  but  simply  to 
enforce  or  give  effect  to  pre-existing  rights  or  liens,  are  not  affected.^^ 

Obiter,  Clarke  v.  Larremore,  9  A.  B.  R.  478,  188  U.  S.  486:  "The  judgment 
was  not,  like  that  in  Metcalf  v.  Barker,  one  giving  effect  to  a  lien  theretofore 
existing,  but  one  which  with  the  levy  of  execution  thereon  created  the  lien." 

Thus,  §  67f  does  not  refer  to  seizures  by  replevin.^^  Likewise,  foreclo- 
sure suits,  where  no  new  lien  is  created  but  merely  a  former  valid  lien  en- 
forced, are  not  affected.^^ 

34.  Impliedly,  In  re  Rudnick  &  Co.,  N.  Y.);  Colston  v.  Austin,  etc.,  Co., 
20  A.  B.-R.  33,  160  Fed.  903  (C.  C.  A.  28  A.  B.  R.  93,  194  Fed.  939  (C. 
N.  Y.),  quoted  at  §  1585.  C.  A.  Del.),  quoted  at  §  1384^;   In  re 

35.  See  post,  "Conflict  of  Jurisdic-  Van  Da  Grift,  etc.,  Co.,  27  A.  B.  R. 
tion,"  §  1586.     Metcalf  v.   Barker,  9  A.  474,   192   Fed.   1015    (D.   C.   Ky.). 

B.  R.  36,  187  U.  S.  165  (reversing  In  re  Contra,    In    re    Monroe    Lumber   Co. 

Lesser  Bros.,  5  A.  B.  R.  320,  C.  C.  A.  (a   poorly   considered    case,    however), 

N.  Y.);   In  re   Kavanaugh,   3  A.   B.   R.  24  A.   B.  R.  371   (D.   C.  Miss.),  quoted 

832,    99    Fed.   928    (D.    C.    Ky.) ;    contra,  at  §  1155. 

In  re  Knight,  11  A.   B.   R.   1,   125  Fed.  36.  See  ante,  §  1443;  post,  §  1585. 

35    (D.   C.  Ky.) :     But  in  this  case  the  37.     See   post,    "Conflict   of   Jurisdic- 

receivership  operated  to  do  more  than  tion,"  §  1586. 

enforce  existing  valid  liens.     Also,  see  Instance   (though  also  instituted  be- 

ante,  §§  1160,  1437;  post,  §§  1501,  1589,  fore    the    four    months — an    immaterial 

224.     In     re  Matthews     &  Son,  20     A.  consideration).    Sample   v.   Beasley,   20 

B.  R.     570,  163     Fed.  137     (D.     C.     N.  A.   B.   R.   164,   158  Fed.   606    (C.   C.  A. 

Y.);    In   re   McKane,   18   A.   B.   R.   594,  La.). 
152     Fed.    733,  155     Fed.     674   (D.     C. 
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Woods  V.  Klein,  23  'A.  B.  R.  723,  223  Penn.  St.  257:  "The  appellee  acquired 
no  right  or  lien  as  a  preference  over  other  creditors  of  the  appellant  within  four 
months  of  the  institution  of  the  bankruptcy  proceedings.  What  he  did  within 
that  period  was  the  exercise  of  a  right  and  the  enforcement  of  a  lien  which  had 
been  acquired  18  months  before.  The  right  was  to  take  possession  of  the  mort- 
gaged boat  and  sell  it  at  any  time  upon  the  default  of  the  mortgagor.  The  pref- 
erence was  obtained  when  the  lien  attached  in  1905,  and  not  when  it  was  enforced 
in  1907.  No  provision  of  the  Bankrupt  Act  contemplates  that  a  valid  lien,  ac- 
quired more  than  four  months  before  the  filing  of  a  petition  in  bankruptcy  shall 
be  vacated  by  the  bankruptcy  proceedings,  or  that  the  enforcement  of  such  a  lien 
by  execution  shall  constitute  an  illegal  preference.  Owen  v.  Brown,  9  Am.  B.  R. 
717,  120  Fed.  813  (C.  C.  A.).  There  is  a  clear  distinction  between  the  bald  crea- 
tion of  a  lien  within  the  four  months  and  the  enforcement  of  one  previously  ac- 
quired. *  *  *  The  lien  that  is  invalidated  by  the  Bankrupt  Act  is  one  created 
by  a  levy,  judgment,  attachment,  or  otherwise,  within  four  months.  Where  the 
lien  is  obtained  more  than  four  months  prior  to  the  institution  of  the  bankruptcy 
proceedings,  it  is  not  only  not  to  be  deemed  null  and  void  on  an  adjudication  of 
bankruptcy,  but  its  validity  is  recognized.  When  the  lien  is  obtained  within  four 
months,  the  property  of  the  bankrupt  is  discharged  therefrom,  but  not  other- 
wise." 

In  re  McKane,  18  A.  B.  R.  594,  152  Fed.  733,  155  Fed.  674  (D.  C.  N.  Y.):  "As  to 
the  second  motion,  in  which  a  stay  of  the  sale  under  the  foreclosure  is  asked, 
a  hasty  examination  seems  to  indicate,  from  the  reasoning  set  forth  in  the  case 
of  Metcalf  v.  Barker,  187  U.  S.  165,  9  Am.  B.  R.  36,  that  the  judgment  in  foreclos- 
ure has  not  created  the  lien,  and  is  not  within  the  provisions  of  §  67f.  The  judg- 
ment is  merely  a  decree  by  a  court  having  competent  jurisdiction  directing  the 
enforcement  of  a  lien  which  can  not  be  affected  or  vacated  by  bankruptcy  pro- 
ceedings." 

Nor  are  seizures  by  the  sheriff  on  execution  of  property  already  mort- 
gaged to  the  same  creditor  for  the  same  debt  affected ;  ^*  nor  does  §  67  "f " 
refer  to  proceedings  to  give  effect  to  landlord's  liens. 

In  re  Robinson  &  Smith,  18  A.  B.  R.  563,  154  Fed.  343  (C.  C.  A.  Ills.):  "And 
the  claim  of  appellant  is  that  the  seizure  in  distress  is,  within  these  paragraphs, 
in  the  nature  of  a  suit  or  proceeding  in  attachment,  and  having  been  begun  within 
the  four  months  before  bankruptcy,  is  annulled  by  the  adjudication  of  bankruptcy. 
We  can  not  concur  in  this  view.  The  whole  question  is  one  of  interpretation 
of  the  Bankruptcy  Act — the  policy  of  that  act  respecting  the  recognition  of  liens 
in  the  distribution  of  bankrupt  estates.  Paragraphs  'c'  and  'f  quoted  were  meant, 
in  our  judgment,  to  relate  only  to  those  actions  or  proceedings  taken  by  creditors, 
who  having  no  existing  lien  or  right  of  lien  resting  in  existing  contract,  entered 
into  in  good  faith,  seek  to  obtain  preference  by  being  first  in  a  race  of  diligence 
—■&  preference  that  the  bankruptcy  law  annuls,  because  the  purpose  of  that  law 
is  to  substitute  equality  for  diligence.  But  the  lien  obtained  by  the  distress 
warrant  under  the  kind  of  lease  involved  in  this  case  is  not  the  result  of  a  race 
of  diligence.  Under  the  lease,  and  the  Illinois  law  interpreting  the  lease  and  the 
rights  of  the  parties  thereunder  (Powell  v.  Dailey,  163  111.  646,  45  N.  E.  414; 
Atkins  V.  Byrnes,  71  111.  332)  the  right  of  lien  was  created  when  the  lease  was 
.executed,  and  the  tenant  entered  upon  possession  of  the  premises — a  right  put 
wholly,  at  that  time,  within  the  control  of  the  landlord,  and  maturing  the  mo- 

38.  Analogously,  In  re  Chapman,  3  contra,  In  re  Booth,  3  A.  B.  R.  770,  96 
A..  B.  R.  607,  99  Fed.  395  (D.  C.  Ga.) ;      Fed.  943  (D.  C.  Ga.). 
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ment  the  landlord  chose  to  mature  it.  And  though  it  did  not  actually  attach 
(as  in  the  New  York  case,  4  Am.  B.  R.  136,  103  Fed.  393,  supra)  until  within  four 
months  of  the  bankruptcy,  it  was  the  kind  of  lien,  it  seems  to  us,  that  §  67d  was 
intended  to  preserve;  for  unquestionably  as  between  the  parties  to  the  lease  it 
was  a  lien,  not  simply  because  the  distress  warrant  was  actually  levied,  but  be- 
cause, by  contract  between  them,  the  levy  of  the  distress  warrant  was  authorized; 
and  as  against  creditors,  such  a  lien  prevails  from  the  moment  it  is  made  a  matter 
of  record  or  public  notice,  not  solely  because  by  such  record  or  notice  the  lien 
attaches,  but  because,  from  the  moment  of  such  record  or  notice,  the  creditors 
are  informed  that  the  lien,  or  the  right  to  such  lien,  had  been  in  existence  from 
the  time  that  the  contract  authorizing  it  was  entered  into.  In  other  words,  the 
lien  is  not  one  that  the  creditor  has  obtained  irrespective  of  any  right  or  lien 
given  him  by  the  debtor,  but  wholly  by  resort  to  the  judicial  proceedings  in 'law 
or  equity  that  are  open  to  all;  but  is  a  lien  given  directly  by  the  debtor  and  ac- 
cepted by  the  creditor,  in  good  faith,  and  not  in  contemplation  of  bankruptcy — 
just  the  kind  of  relationship  that  distinguishes  a  lien  attaching  as  the  result  of 
contract,  from  a  lien  springing  out  of  some  independent  and  adverse  proceed- 
ings." 

Nor  will  it  cause  the  bankruptcy  court  to  supersede  the  custody  of  the 
State  court  under  levy  thereon.^^ 

Nor  does  it  refer  to  warrants  of  eviction  in  landlord's  proceedings  to  re- 
cover possession  of  leased  premises.**' 

Nor  does  it  refer  to  the  mere  appointment,  within  the  four  months,  of 
a  receiver  in  supplementary  proceedings,  where  the  supplementary  proceed- 
ings were  instituted  before  the  four  months,  property  not  being  seized  by 
him.*i 

§  1445.  Lien  Valid  in  Part,  and  Void  as  to  Balance. — Where  the  suit 
is  in  part  a  mere  foreclosure  suit  or  other  suit  to  realize  upon  a  valid  pre- 
existing lien,  and  in  part  creates  a  lien  by  legal  proceedings  upon  other  as- 
sets of  the  insolvent  during  the  four  months  period,  the  legal  proceedings 
will  be  valid  as  to  the  first  part  and  be  nullified  as  to  the  latter,  and  the  cus- 
tody of  the  State  Court  will  be  preserved  as  to  the  first  part  and  be  super- 
seded as  to  the  latter  part.'*^ 

§  1446.  Receiverships,  etc.,  May  Operate  to  Create  "Liens  by  Le- 
gal Proceedings," — And  mere  receiverships,  even  before  the  Amendment 
of  1903  made  them  acts  of  bankruptcy,  were  held  to  be  legal  liens  and  to 
be  supplanted  by  subsequent  bankruptcy  proceedings.*^ 

39.  In  re  Seebold,  5  A.  B.  R.  358,  105  8  A.  B.  R.  30,  113  Fed.  483  (C.  C.  A. 
Fed.  910  (C.  C.  A.  La.);  In  re  West  Ga.).  But  compare.  Coal  Land  Co.  v. 
Side  Paper  Co.,  30  A.  B.  R.  660,  162  Ruffner  Bros.,  31  A.  B.  R.  474,  165  Fed. 
Fed.  110  C.  C.  A.  Pa.),  quoted  at  §  881  (C.  C.  A.  W.  Va.),  quoted  at  §§ 
1160.  1603,  1903. 

40.  Plant,  trustee,  v.  Gorham  Mfg.  43.  First  Nat.  Bk.  v.  Title  &  Trust 
Co.,  23  A.  B.  R.  43,  174  Fed.  852  (D.  Co.,  34  A.  B.  R.  330,  178  Fed.  187  (C. 
C.  N.  Y.).  Compare,  as  to  forum,  C.  A.  Pa.),  quoted  post  at  §  1603;  Wil- 
however,  post,  §§  1796,  1799.  son  v.  Parr,  8  A.  B.  R.  234,  115  Ga.  639; 

41.  Wrede  v.  Clark,  31  A.  B.  R.  821  Moore  v.  Green,  16  A.  B.  R.  651,  145 
(N.  Y.  Sup.  Ct.  App.  Div.),  quoted  at  Fed.  480  (  C  C.  A.  W.  Va.).  See  sub- 
§  1455.  ject     of     "Assignment    and    Receiver- 

42.  Carling  v.  Seymour  Lumber  Co.,  ships,"  post,  §  1603. 
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Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  739  (Sup.  Ct.  R.  I.):  "It  seems  to 
us  that  the  word  'judgment,'  as  used  above,  is  sufficiently  broad  to  apply  to  the 
judgment  of  this  court  in  appointing  the  receiver  of  the  Crown  Carpet  Lining 
Co.,  and  that  the  adjudication  of  bankruptcy  against  said  corporation  nullified 
and  avoided  the  judgment  of  this  court,  and  that  the  property  held  by  the  re- 
ceiver must  be  turned  over  for  administration  under  the  bankruptcy  proceed- 
ings.    *     *     * 

"For  the  reasons  above  stated,  we  are  of  the  opinion  that  the  application  of 
the  trustee  in  bankruptcy  that  the  funds  in  the  hands  of  the  receiver  appointed 
by  this  court  be  turned  over  to  him,  must  be  granted." 

And  in  some  cases  are  held  to  be  supplanted  by  virtue  of  §  67c  instead 
of  by  §  67f.*4 

§  1447.  Second  Element  Requisite  to  Nullify  Liens  by  Legal  Pro- 
ceedings.— The  lien  must  have  been  obtained  upon  property  which 
otherwise  would  have  gone  into  the  bankrupt's  estate  to  swell  the 
trust  fund  for  all  creditors,  or  upon  exempt  property,  or  upon  prop- 
erty affected  by  some  transfer  or  lien  which  itself  in  turn  is  void 
under  state  law  as  to  the  lien  by  legal  proceedings  concerned  or  in- 
ferior in  priority  thereto. *5 

Where  a  writ  of  attachment  has  been  levied  within  the  four  months  pe- 
riod and  while  the  bankrupt  was  insolvent,  but  has  been  discharged  by  an 
undertaking  for  which  the  surety  takes  no  security  from  the  bankrupt's  es- 
tate, the  writ  will  not  be  vacated  after  the  adjudication  in  bankruptcy  so  as 
to  discharge  the  surety,  for  the  bond  has  taken  the  place  of  the  bankrupt's 
property.*** 

44.  Coal  Land  Co.  v.  Ruflfner,  21  A.      ever,  the  levy  was  held  void,  as  creat- 

B.  R.  474,  165  Fed.  881  (C.  C.  A.  W.  ing  a  "preference,"  Impliedly,  contra, 
Va.);  First  Nat.  Bk.  v.  Title  &  Trust  In  re  Beals,  8  A.  B.  R.  639,  116  Fed. 
Co.,  24  A.  B.  R.  330,   178   Fed.  187   (C.  530    (D.    C.    Ind.).      Contra,   In   re   Mc- 

C.  A.  Pa.),  quoted  at  §  1603.  Cartney,   6  A.   B.   R.   366,   109   Fed.   621 

45.  Impliedly,    perhaps.    In    re    Dur-  (D.  C.  Wis.). 

^?'^'  ,*s^-  ?■■  ,^  ■^^°'  ^°*  ^^^-  ^P  .^P-  Compare,  inferentially.  In  re  Lehigh 
CArk.),  which  was  a  case  of  a  sheriff  s  Lumber  Co  4  A  B  R  221  (D  C 
seizure  of  exempt  property  after  ad-  Penn.),  where  the  'court  impliedly 
judication  where  there  were  no  exemp-  hoi^g  that  a  lien  obtained  within  four 
tions  against  purchase  price  levy.  months  of  a  partnership  bankruptcy, 
Jewett  Bros  v.  Huffman,  13  A  B.  R.  ^^^^  the  individual  property  of  a  non- 
738  (N  Dak.);  McKinney  v.  Cheney,  bankrupt  member,  is  not  void,  al- 
ii A.  BR.  54,  118  Ga.  387;  obiter  though  of  course  it  must  be  conceded 
Powers  Dry  Goods  Co.  v.  Nelson,  7  the  individual  assets  are  sub  modo  a 
A   B.  R.  506  (Sup.  Ct.  N.  Dak).  f^^d  for  the  firm  creditors.     See  ante. 

Impliedly        (perhaps),       White       v.  "Exemptions,"  §  1100. 

Thompson,    9    A.    B.    R.    653,    119    Fed.  t   (         <.•  n       t            oi,-         <,=    a     tj 

868   (C.  C.  A.  Ala.),  which  was  a  case  R^"lrr8;  Fed    Qqo'm    C^'n    T  f 

of  attachment   of  exempt  property,  al-  ^-  ^^^'  ^^^  ^ed.  990  (D.  C.  N.  J.), 

though     the     decision    was     placed     on  Instance,    American     Steel     &    Wire 

other  grounds.     Impliedly,  In  re  Allen  Co.  v.  Coover,  25  A.  B.  R.  58  (Sup.  Ct. 

&   Co.,   13   A.   B.   R.   518,   134   Fed.   630  Okla.),    which    was    a    case    of    an  at- 

(D.   C.   Va.);   obiter,   In   re   Hopkins   1  tachment       of      partnership      property 

A.  B.  R.  309  (Ref.  Ala.).    But  see  con-  which  was  not  nullified  because  of  the 

tra.    In   re   Tune,   8    A.    B.    R.   285,    115  adjudication  of  a  member   of  the  firm. 

Fed.    906    (D.    C.    Ala.).      Inferentially,  45a.    Nat'l    Surety    Co.   v.   Medlock, 

contra.  In  re  Bolinger,  6  A.  B.  R.  171,  108  19  A.  B.  R.  654,  3  Ga.  App.  665,  58  S. 

Fed.  374  (D.  C.  Penn.),  in  which,  how-  E.  1131,   quoted  at  §  1455. 

2   R  B— 26 
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King  V.  Block  Amusement  Co.,  30  A.  B.  R.  784,  126  App.  Div.  48,  111  N.  Y. 
Supp.  103:  "Counsel  for  appellant  contends  that  the  effect  of  these  provisions 
is  merely  to  discharge  the  lien  of  the  attachment,  and  not  to  vacate  the  writ. 
He  concedes  that,  so  far  as  the  bankrupt  is  concerned,  the  cause  of  action  has 
been  discharged,  but  he  urges  that  his  client  should  be  permitted  to  proceed 
to  judgment  against  the  bankrupt  with  a  perpetual  stay  against  the  enforcement 
of  the  judgment  against  the  bankrupt,  which  would  protect  the  latter  in  all  the 
rights  guaranteed  by  the  Bankruptcy  Act,  and  at  the  same  time  would  enable 
the  plaintiff  to  enforce  the  liability  of  the  surety  on  the  undertaking.  Authority 
for  that  course  is  found  in  many  cases  where  the  warrant  of  attachment  was 
procured  more  than  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy. 
Hill  V.  Harding,  130  U.  S.  699;  Holyoke  v.  Adams,  59  N.  Y.  333;  Metcalf  v.  Barker, 
187  U.  S.  165,  9  Am.  B.  R.  36.  See,  also,  Hillyer  v.  Le  Roy,  12  Am.  B.  R.  733,  179 
N.  Y.  369,  and  Pikert  v.  Eaton,  81  App.  Div.  423.  In  all  of  these  cases  it  is  to  be 
borne  in  mind  that  unless  the  right  of  the  plaintiff  to  continue  the  action  to 
judgment  were  preserved  he  would  lose  the  lien  duly  acquired  by  the  attachment 
or  the  benefit  of  the  security  of  the  undertaking  which  took  its  place.  The  effect 
of  the  contention  of  the  learned  counsel  for  appellant  would  be  to  place  his  client 
in  a  better  position  by  having  obtained  the  undertaking,  than  if  the  levy  had 
stood  upon  the  property,  for  it  is  clear  that  under  the  provisions  of  the  Federal 
statute  herein  quoted,  if  no  undertaking  had  been  given  to  discharge  the  levy, 
the  levy  would  be  discharged  by  the  decree  in  bankruptcy  and  the  trustee  in 
bankruptcy  would  be  entitled  to  the  property.  In  that  event  the  plaintiff's  only 
right  would  have  been  to  share  with  other  general  creditors  in  his  proportion 
of  the  proceeds  derived  from  the  sale  of  the  property.  It  is  conceded  that  if 
the  surety  had  taken  security,  it  would  be  the  duty  of  the  court  under  subdivi- 
sion f  of  §  67  of  the  Bankruptcy  Act  to  vacate  the  warrant  of  attachment 
as  a  condition  of  requiring  the  surety  to  deliver  over  to  the  trustee  in  bankruptcy 
the  property  pledged.  It  is  argued  in  behalf  of  respondent  that  since  the  at- 
tachment was  issued  within  four  months  of  filing  the  petition  in  bankruptcy, 
and  the  lien  thereof,  if  the  undertaking  had  not  been  given,  would  have  been 
discharged  by  the  bankruptcy  of  the  defendant,  the  plaintiff  has  not  been  prej- 
udiced by  the  giving  of  the  undertaking,  and  a  construction  should  not  be  placed 
upon  the  act  which  would  give  the  plaintiff  the  advantage  of  holding  the  surety 
on  the  undertaking  when  he  could  not  have  held  the  property  under  the  attach- 
ment and  that  the  proper  construction  of  these  provisions  of  the  Bankruptcy 
Act  is  that  where  the  lien  is  acquired  by  virtue  of  a  judgment  or  warrant  of 
attachment  recovered  or  issued  within  four  months  of  filing  the  petition  in  bank- 
ruptcy both  the  lien  and  the  instrument  under  which  it  was  acquired  should 
be  deemed  null  and  void,  *  *  *  and  the  United  States  Circuit  Court  of  Ap- 
peals, Fifth  Circuit,  so  held,  in  effect,  in  Klipstein  &  Co.  v.  Allen-Miles  Co., 
14  Am.  B.  R.  15,  136  Fed.  385.  Our  Court  of  Appeals,  however,  held  under 
the  Bankruptcy  Act  of  1867,  which,  although  different  in  terms  on  this  point,  is 
not  sufficiently  different  in  substance  to  warrant  us  in  distinguishing  and  not 
following  the  authority,  that  a  warrant  of  attachment  which  had  been  issued 
within  four  months  of  filing  the  petition  in  bankruptcy  and  had  been  discharged 
by  a  similar  undertaking  but  not  vacated,  was  unaffected,  at  least  as  to  the 
surety,  by  the  subsequent  adjudication  in  bankruptcy  and  discharge  of  the  bank- 
rupt, and  that  where  the  action  was  prosecuted  to  judgment  the  liability  of  the 
surety  became  thereby  fixed.  McCombs  v.  Allen,  83  N.  Y.  114.  In  the  case 
at  bar  this  court  following  Holyoke  v.  Adams,  supra,  recently  held  that  this 
defendant  should  not  be  permitted  to  amend  its  answer  by  setting  up  its  dis- 
charge  in   bankruptcy   which   would  prevent   plaintiff   obtaining  judgment   upon 
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which  the  liability  of  the  surety  might  be  enforced.  125  App.  Div.  933.  It 
would  seem  to  follow  that  the  defendant  was  not  entitled  to  have  the  warrant 
of  attachment  vacated.  We  are  not  concerned  with  the  question  as  to  the  rem- 
edy of  the  surety  over  against  the  estate  in  bankruptcy  or  against  the  bankrupt 
personally  in  the  event  that  it  shall  be  obliged  to  pay  any  judgment  that  may 
be  recovered  herein  (see  Hill  v.  Harding,  supra,  and  Klipstein  &  Co.  v.  Allen- 
Miles  Co.,  supra),  and  no  opinion  is  expressed  on  those  points." 

But  after  such  lien  by  legal  proceedings  has  been  acquired,  subsequent 
transfers  may  have  been  made  or  liens  may  have  been  acquired  that  would 
have  prevented  the  property  passing  to  the  trustee  even  if  the  lien  by  legal 
proceedings  were  extinguished.  In  such  event  the  lien  is  void  only  in  a  cer- 
tain way,  namely,  it  is  void  as  to  the  trustee  but  is  good  as  to  subsequent 
transferees  and  lienholders,  and  if  it  is  preserved  for  the  benefit  of  the 
bankrupt  estate,  the  trustee  gets  the  advantage  of  the  priority  of  the  lien  by 
legal  proceedings,  but  uses  such  advantage  for  the  benefit  of  all  creditors. 

First  National  Bk.  v.  Staake,  15  A.  B.  R.  644,  303  U.  S.  141:  "The  argument, 
is  based  upon  the  theory  that  the  second  clause  was  not  intended  to  apply  to 
liens  acquired  upon  the  estate  of  third  parties,  but  to  property  which  would 
have  passed  to  Baird's  trustee  had  the  attachment  not  been  levied.  In  other 
words,  that  the  bankruptcy  court  has  nothing  to  do  with  the  property,  since  it 
really  did  not  belong  to  the  bankrupt,  and  would  have  passed  to  his  vendee  if 
the  attachments  had  not  been  levied  upon  it.  Indeed  the  opinion  especially 
finds  that  'had  valid  attachments  not  been  levied,  the  property  would  have  passed 
to  the  trustee  of  the  Roanoke  Furnace  Company.' 

"To  what  extent  liens  obtained  by  prior  judicial  proceedings  shall  be  recog- 
nized is  a  matter  wholly  within  the  discretion. of  Congress.  It  might  have  val- 
idated all  such  liens,  even  though  obtained  the  day  before  proceedings  were 
instituted.  It  might  probably  have  invalidated  all  such  liens  whenever  obtained. 
It  took  a  middle  course,  and  invalidated  all  liens  obtained  through  legal  pro- 
ceedings within  four  months  prior  to  the  filing  of  the  petition,  but  at  the  same 
time  preserved  to  the  general  body  of  creditors,  as  against  third  parties  (such 
as  purchasers  under  an  unrecorded  deed),  such  liens  as  attaching  creditors  had 
secured  upon  property  which  would  have  passed  to  the  subsequent  purchaser 
in  case  the  attachment  had  not  been  levied.  It  is  true  that  the  attaching  cred- 
itors are  thereby  deprived  of  the  fruits  of  their  diligence,  but  the  same  thing 
would  have  happened  had  the  attachment  been  levied  upon  property  to  which 
the  bankrupt  had  the  whole  and  undisputed  title,  or  of  which  he  had  made  a 
fraudulent  conveyance.  As  remarked  by  the  District  Judge,  'In  cases  where 
the  bankrupt  makes  a  valid  conveyance,  or  where  his  fraudulent  vendee  makes 
a  valid  conveyance,  the  purpose  of  the  law  is  worked  out  by  preserving  and 
enforcing  the  liens  of  the  attaching  creditors  for  the  pro  rata  benefit  of  all  the 
creditors.' 

"Section  67f  is  merely  carrying  out  the  general  purpose  of  the  Act,  of  se- 
curing to  the  creditors  the  entire  property  of  the  bankrupt,  reckoning  as  part 
of  such  property  liens  obtained  by  attaching  creditors  against  real  estate  which 
had  been  transferred  to  another,  though  no  deed  had  been  actually  executed  and 
recorded. 

"The  argument  that  §  67f  in  question  here,  refers  only  to  liens  upon  property 
which,  if  such  liens  were  annulled,  would  pass  to  the  trustee  of  the  bankrtipt, 
we  think  is  unsound,  since  that  contingency  is  amply  provided  for  by  the  prior 
flause   of  the  section  annulling  all  such   liens,  and  providing  that  property  at- 
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fected  thereby  shall  pass  to  the  trustee  as  a  part  of  the  estate.  Under  the 
argument  of  the  attaching  creditors  in  this  case,  the  subsequent  clause  would 
be  entirely  unnecessary.  This  clause  evidently  contemplates  that  attaching 
creditors  may  acquire  liens  upon  property  which  would  not  pass  to  the  bankrupt, 
if  the  liens  were  absolutely  annulled,  and  therefore  recognizes  such  liens,  but 
extends  their  operation  to  the  general  creditors.  Had  no  proceedings  in  bank- 
ruptcy been  taken  doubtless  this  property  would  have  been  sold  for  the  benefit 
of  the  attaching  creditors." 

Property  affected  by  a  transfer  or  lien  which  itself  is  void  as  to  the  nulli- 
fied "lien  by  legal  proceedings  within  four  months"  will  pass  to  the  trustee 
even  though  it  would  not  have  passed  to  the  trustee  if  the  nullified  lien  never 
had  existed.  In  other  woirds  the  nullified  lien  may  be  used  as  an  instrument 
to  avoid  other  liens  or  transfers  which  themselves  would  not  be  avoided  by 
the  bankruptcy. 

Martin  v.  Globe  Bank  &  Trust  Co.,  27  A.  B.  R.  553,  193  Fed.  841  (C.  C.  A. 
,Ky.):  "It  is  insisted,  however,  that  these  decisions  are  not  relevant,  because 
under  §  1907  of  the  Statutes  of  Kentucky  the  deed  was  valid,  except  as  to  those 
creditors  whose  debts  were  existing  at  the  date  of  its  delivery;  and  that,  since 
the  banks  were  the  only  creditors  of  that  class  who  obtained  liens  through  the 
commencement  of  suits  and  levies  of  attachments,  the  benefits  of  such  liens 
cannot  be  extended  to  anyone  else.  *  »  ♦  As  respects  liens  so  acquired 
within  the  four  months,  it  is  difficult  to  conceive  of  language  of  wider  scope 
than  this  [67c  and  67f].  It  is  not  claimed  that  Atkins  was  not  insolvent  at  the 
time  these  suits  were  commenced  and  the  attachments  levied,  and  the  reason 
for  this  is  obvious.  Atkins  was  adjudicated  a  bankrupt  within  the  next  suc- 
ceeding four  months,  and  the  present  controversy  leaves  no  room  for  doubt 
as  to  his  insolvency  at  the  date  of  the  suits  and  attachments.  If  the  distinction 
urged  on  behalf  of  the  banks  were  sound,  it  is  hard  to  perceive  why  it  would 
not  be  applicable  to  every  case  where  some  of  a  body  of  creditors,  who  all 
admittedly  have  equal  rights,  are  more  diligent  than  the  others  in  securing  liens 
through  attachments  or  any  of  the  other  means  stated  in  67c  and  f;  for  all  the 
practical  results  and  hardships  among  the  creditors  would  in  that  event  be 
identical  with  those  complained  of  here.  It  is  plainly  within  the  power  of  Con- 
gress to  enact  that  liens  so  acquired  within  a  specified  period  should,  through 
bankruptcy  proceedings,  be  applied  to  the  common  benefit  of  all  the  creditors 
of  a  bankrupt." 

§  1447^.  Exempt  Property. — It  was  for  a  long  time  a  disputed  ques- 
tion whether  liens  by  legal  proceedings  obtained  within  the  four  months 
period  upon  exempt  property  were  nullified  by  the  bankruptcy,* ^  but  the 
question  has  been  definitely  set  at  rest  by  the  Supreme  Court  of  the  United 
States  to  the  effect  that  liens  by  legal  proceedings  on  exempt  property  are 
nullified  equally  with  those  on  non-exempt  property. 

Chicago,  etc.,  R.  Co.  v.  Hall,  229  U.  S.  511,  30  A.  B.  R.  619  "*  *  *  he  in- 
sists that  if  there  was  a  lien  against  his  wages,  it  was  obtained  by  garnishment 
served  within  four  months  of  his  bankruptcy  and  discharged  by  virtue  of  the 
provisions  of  §  67f.  *  *  *  The  railroad,  on  the  other  hand  contends  that  un- 
der §  70  the  trustee  acquires   no   title  to  'property  which   is   exempt'   and   that 

46.  See  ante,  §  1100. 
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liens  thereon  are  not  discharged  by  §  67f,  since  that  section  has  reference  only 
to  liens  on  property  which  can  'pass  to  the  trustee  as  part  of  the  estate  of  the 
bankrupt.'  On  this  question  there  is  a  difference  of  opinion,  some  state  and 
federal  courts  holding  that  the  Bankruptcy  Act  was  intended  to  protect  the 
creditors'  trust  fund  and  not  the  bankrupt's  own  property  and  that  therefore 
liens  against  the  exempt  property  were  not  annulled  even  though  obtained  by 
legal  proceedings  within  four  months  of  the  filing  of  the  petition.  In  re  Driggs 
CD.  C.  N.  Y.),  22  A.  B.  R.  621,  171  Fed.  897;  Re  Durham  (D.  C.  Ark.),  4  A. 
B.  R.  760,  104  Fed.  231.  On  the  other  hand,  Re  Tune  (D.  C.  Ala.),  8  A.  B.  R. 
285,  115  Fed.  906;  Re  Forbes  (C.  C.  A.  9th  Cir.),  26  A.  B.  R.  355,  186  Fed.  79, 
hold  that  67f,  annuls  all  such  liens,  both  against  the  property  which  the  trustee 
takes  and  that  which  may  be  set  aside  to  the  bankrupt  as  exempt.  This  view, 
we  think,  is  supported  both  by  the  language  and  the  general  policy  of  the  Act 
which  was  intended  not  only  to  secure  equality  among  creditors,  but  for  the 
benefit  of  the  debtor  in  discharging  him  from  his  liability  and  enabling  him  to 
start  afresh  with  the  property  set  apart  to  him  as  exempt.  Both  of  these  ob- 
jects would  be  defeated  if  judgments  like  this  present  were  not  annulled,  for 
otherwise  the  two  Iowa  plaintiffs  would  not  only  obtain  a  preference  over  other 
creditors,  but  would  take  property  which  it  was  the  purpose  of  the  Bankruptcy 
Act  to  secure  to  the  debtor. 

"Barring  exceptional  cases,  which  are  specially  provided  for,  the  policy  of 
the  Act  is  to  fix  a  four  months  period  in  which  a  creditor  cannot  obtain  an  ad- 
vantage over  other  creditors  nor  a  lien  against  the  debtor's  property.  'All  liens 
obtained  by  legal  proceedings'  within  that  period  are  declared  to  be  null  and 
void.  That  universal  language  is  not  restricted  by  the  later  provision  that  the 
property  affected  by  the  *  *  *  lien  shall  be  released  from  the  same  and 
pass  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt.  It  is  true  that  title 
to  exempt  property  does  not  vest  in  the  trustee  and  cannot  be  administered  by 
him  for  the  benefit  of  creditors.  But  it  can  pass  to  the  trustee  as  a  part  of  the 
estate  of  the  bankrupt  for  the  purposes  named  elsewhere  in  the  statute,  included 
in  which  is  the  duty  to  segregate,  identify  and  appraise  what  is  claimed  to  be 
exempt.  *  *  *  in  other  words,  the  property  is  not  automatically  exempt,  but 
must  'pass  to  the  trustee  as  a  part  of  the  estate' — not  to  be  administered  for  the 
benefit  of  creditors,  but  to  enable  him  to  perform  the  duties  incident  to  setting 
apart  to  the  bankrupt  what,  after  a  hearing,  may  be  found  to  be  exempt.  Cus- 
tody and  possession  may  be  necessary  to  carry  out  these  duties  and  all  levies, 
seizures  and  liens  obtained  by  legal  proceedings  within  the  four  months  that 
may  or  do  interfere  with  that  possession  are  annulled.  *  *  *  The  section  does 
not,  however,  defeat  rights  in  the  exempt  property  acquired  by  contract  or  by 
waiver  of  the  exemption.  These  may  be  enforced  or  foreclosed  by  judgment 
obtained  even  after  the  petition  in  bankruptcy  was  filed  under  the  principle  de- 
clared in  Lockwood  v.  Exchange  Bank,  190  U.  S.  294,  10  A.  B.  R.  107,  47  L. 
Ed.  1061,  23  Sup.  Ct.  Rep.  751.  *'  *  *  Those  liens  having  been  annulled  by 
§  67f  of  the  Bankruptcy  Act,  furnished  no  defense  for  the  railroad  when  sued 
by  Hall  for  his  wages,  earned  in  Nebraska,  exempt  by  the  laws  of  that  state 
and  duly  set  apart  for  him  by  the  referee  in  bankruptcy." 

§  1448.  "Judgment"  Means  Judgment  Lien,  Not  Judgment  Itself. 

— The  "judgment" .  referred  to  in  §  67f ,  where  the  statute  invalidates  all 
"judgments"  and  "other  liens,"  does  not  refer  to  judgments  where  no 
lien  is  obtained.    It  means  judgment  liens.*''' 

47.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  Bros.,  5  A.  B.  R.  320,  C.  C.  A.  N.  Y.); 
187  U.  S.  165   (reversing  In  re  Lesser      obiter,  Kinmouth  &  Braeutigam,  10  A. 
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In  re  Beaver  Coal  Co.,  7  A.  B.  R.  543,  113  Fed.  889  (C.  C.  A.  Ore.,  affirming 
6  A.  B.  R.  404,  110  Fed.  630):  "Construing  tlie  language  above  quoted  from 
§  67  'f  we  think  it  refers  solely  to  liens,  and  that  it  does  not  mean  that  all 
judgments  rendered  within  four  months  prior  to  bankruptcy  shall  be  null  and 
void.  The  use  of  the  words  'judgments,'  and  'or  other  liens'  indicates  that  it 
was  the  purpose  of  the  act  to  avoid  liens  only  which  were  obtained  by  judicial 
proceedings  within  the  prescribed  time,  and  not  to  declare  void  judgments  as 
such.  This  view  is  in  harmony  with  other  provisions  of  the  Bankruptcy  Law. 
Judgments  rendered  even  after  bankruptcy  are  sustained  as  determining  the 
claim  thereby  adjudged." 

In  re  Blair,  6  A.-  B.  R.  206,  108  Fed.  529  (D.  C.  Mass.):  "Section  67f  avoids 
certain  liens,  if  created  within  four  months.  This  is  its  object.  It  does  not 
avoid  judgments  or  levies,  except  so  far  as  these  create  a  lien." 

In  re  Kavanaugh,  3  A.  B.  R.  833,  99  Fed.  938  (D.  C.  Ky.):  "This  does,  indeed, 
make  certain  liens  and  judgments  void  if  obtained  within  four  months  of  the 
adjudication;  but  it  appears  to  us  to  be  evident  that  the  language,  properly 
construed,  was  intended  only  to  apply  to  such  judgments  as  of  themselves 
created  liens.  Liens  thus  created  were  intended  to  be  overthrown  and  made 
ineffectual  by  the  adjudication  in  bankruptcy,  unless  preserved  for  the  benefit 
of  the  estate. 

"Probably  in  most  of  the  States  of  the  Union — certainly  in  many  of  them — a 
judgment  for  debt,  particularly  if  docketed  and  indexed,  creates  a  lien  upon  the 
debtor's  property;  and  we  apprehend,  from  the  connection  in  which  the  word 
'judgment'  is  used  in  the  paragraph  quoted,  that  it  was  meant  to  confine  its 
meaning  to  that  class  of  judgments.  The  section  in  the  main  relates  to  liens, 
although  subsection  'e'  provides  that  certain  mortgages  or  transfers  made  after 
the  passage  of  the  Bankrupt  Act  shall  also  be  void  upon  certain  conditions 
therein  provided. 

"It  seems  to  us  that  a  clear  distinction  should  be  drawn  between  judgment  in 
this  sense,  upon  a  debt — a  mere  personal  liability — and  a  decree  of  the  chan- 
cellor declaring  the  property  rights  of  parties  in  a  case  like  the  one  before  us, 
but  which  in  no  way  created  a  lien." 

Doyle  V.  Heath,  4  A.  B.  R.  705,  33  R.  I.  313:  "Literally  construed,  again  §  67f 
avoids  'all  judgments'  against  a  bankrupt  rendered  within  four  months  of  the 
filing  of  the  petition,  irrespective  of  the  time  of  the  institution  of  the  suit  in 
which  the  judgment  was  ordered,  and  all  such  judgments  are  avoided,  although 
no  lien  or  preference  was  created  thereby,  for  the  language  is  without  limita- 
tion or  exception.  But  the  difficulty  and  unreasonableness  of  adopting  a  literal 
construction  of  the  words  'all  judgments'  appear  upon  considering  the  effect 
produced  upon  other  sections  of  the  act,  and  upon  other  provisions  of  the 
United  States  statutes  concerning  judgments.  In  the  first  place,  the  words  are 
found  in  the  act  under  the  subtitle  'Liens,'  and  they  are  conjoined  with  'levies, 
attachments  or  other  liens.'  Again,  under  §  '63a  of  the  act  the  debts  which  may 
be  proved  against  a  bankrupt  are  defined  as  including  '(1)  a  fixed  liability,  as 
evidenced  by  a  judgment  or  an  instrument  in  writing  absolutely  owing  at  the 
time  of  the  filing  of  the  petition  against  him;'  and  this  without  restriction  as  to 
the  date  of  entry  of  the  judgment.     And  §  63   (5)   also  includes   debts  'founded 

B.  R.  85,  52  Atl.  326  (N.  J.  Ch.) ;  In  re  note   to   In    re    Beaver   Coal   Co.,   5    A. 

Bailey,   16   A.    B.   R.   390,   144   Fed.   214  B.   R.   787    (D.   C.   Ore.).     Compare,   to 

(D.   C.   Ore.):  In  re  Pease,  4  A.  B.   R.  same   effect,    analogously,    In   re   Chap- 

550  (Ref.  N.  Y.);  compare,  analogously,  man,  3  A.   B.  R.  607   (D.  C.  Ga.).     See 

Owen   V.    Brown,   9    A.    B.    R.    717,    120  (1867)   Catlin  v.  Hoffman,  9  N.  B.  Reg. 

Fed.  813  (C.  C.  A.  Colo.).  See  editor's  345. 
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upon  provable  debts  reduced  to  judgment  after  the  filing  ■of  the  petition.'  Un- 
der §  17,  among  debts  not  afifected  by  a  discharge  are  '(2)  judgments  in  actions 
for  fraud  or  obtaining  property  by  false  pretenses  or  false  representations,  or 
for  willful  and  malicious  injury  to  the  person  or  property  of  another' — a  manifest 
inconsistency  if  the  words  'all  judgments'  are  to  be  taken  literally.  Again, 
§  905,  Rev.  St.  U.  S.,  provides  that  'the  records  and  judicial  proceedings  of  the 
courts  of  any  State  or  Territory  when  duly  authenticated  as  therein  specified, 
shall  have  such  faith  and  credit  given  to  them  in  every  court  in  the  United 
States  as  they  have  by  law  or  usage  in  the  courts  of  the  State  from  which 
they  are  taken.  And  it  is  hardly  to  be  supposed  that  this  general  provision 
of  federal  legislation,  first  substantially  enacted  in  1790,  was  intended  to  be 
repealed  by  the  single  addition  of  the  word  'judgments'  in  this  clause  of  the 
Bankrupt  Act  of  1898.  And,  if  the  words  'all  judgments'  are  to  be  literally 
construed,  they  must  include  judgments  rendered  in  the  courts  of  foreign 
countries,  irrespective  of  treaty  stipulations,  and  even  the  judgments  of  the 
very  court  in  which  the  estate  of  the  bankrupt  is  being  administered.  We 
decline  to  adopt  such  a  construction  of  the  language  of  the  act,  and  we  con- 
strue the  words  'all  judgments'  to  be  qualified  and  defined  by  their  context, 
and  to  be  limited  to  the  lien  or  preference  created  by  such  a  judgment." 

And  it  means  liens  by  way  of  levy  of  execution  or  attachment,  or  by  way 
of  creditor's  bill  under  judgment.*^ 

§  1449.  Judgments  Whose  Liens  Annulled  Yet  Valid  for  Other 
Purposes,  as  Res  Adjudicata,  etc. — A  judgment  whose  Hen  is  thus  an- 
nulled may  yet  be  vaHd  so  far  as  it  fixes  the  extent  and  validity  of  the  claims 
involved;  and  may  even  be  res  judicata  as  to  the  fraudulent  character  or 
otherwise  of  transfers  therein  sought  to  be  set  aside.** 

Metcalf  V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  44:  "Moreover  other  provisions 
of  the  act  render  it  unreasonable  to  impute  the  intention  to  annul  all  judg- 
ments recovered  within  four  months.  By  §  63a,  fixed  liabilities  evidenced  by 
judgments  absolutely  owing  at  the  time  of  the  filing  of  the  petition,  or  founded 
upon  provable  debts  reduced  to  judgments  after  the  filing  of  the  petition  and 
before  the  consideration  of  application  for  discharge,  may  be  proved  and  al- 
lowed, while  under  §  17  judgments  in  actions  of  fraud  are  not  released  by  a 
discharge,  and  other  parts  of  the  act  would  be  wholly  unnecessary  ii  §  67f 
must  be  taken  literally." 

In  re  Lesser  Bros.,  5  A.  B.  R.  320  (C.  C.  A.  N.  Y.,  affirming  3  A.  B.  R.  815, 
reversed  on  other  grounds,  in  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S. 
165):  "In  this  case,  it  is  not  necessary  to  say  that  the  entire  judgment  is  null 
and  void,  because  the  judgment  was  to  the  effect  that  the  transfers  and  assign- 
ments of  personal  property  and  the  receiverships  were  fraudulent  and  void, 
and  this  part  of  the  judgment  is  not  affected  by  the  Bankrupt  Act.  The  lien, 
however   which   was   created   by   the   judgment   has   become   discharged   by   the 

48.  Bear  v.  Chase,  3  A.  B.  R.  746,  99  49.  Obiter,  In  re  Beaver  Coal  Co.,  7 

Fed.  920   (C.   C.  A.   S.  C);   In  re  Dar-  A.    B.    R.    542,   113    Fed.   889    (C.    C.   A. 

win,  8  A.  B.  R.  703   (C.  C.  A.  Tenn.) ;  Ore.),  quoted  ante,  at  §  1448.     Obiter, 

In  re  Lesser  Bros.,  5  A.  B.  R.  330   (C.  Doyle  v.   Heath,  4  A.   B.   R.  705,  22   R. 

C.     A.      N.     Y.,     reversed,     on     other  I.   213.     Contra,   St.    Cyr.   v.   Daignault, 

grounds,   sub  nom.     Metcalf  v.   Barker,  4    A.    B.    R.    638,    103    Fed.    854    (D.    C. 

9   A.    B.    R.   36,   187   U.    S.   165);    In   re  Vt.). 
Matthews  &  Son,  20  A.  B.  R.  570,  163 
Fed.   127    (D.   C.   N.   Y.). 
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provisions  of  §  67,  and  the  Metcalfs  cannot  have  the  benefit  of  the  decree 
which  directs  payment  to  them  of  their  judgments  in  the  actions  at  law  because 
the  preference   created  by  the   decree  was  made   null  by   the   bankrupt  Act." 

In  re  Pease,  4  A.  B.  R.  547  (Ref.  N.  Y.):  "The  word  'judgment'  is  found  in 
a  section  captioned  by  the  word  'Liens,'  and  given  over  to  that  subject  alone. 
It  is  apparently  limited  by  the  succeeding  words,  'or  other  liens,'  and  the  words, 
'the  property  affected  by  the  levy,  judgment,  attachment  or  other  lien  shall  be 
deemed  wholly  discharged  and  released  from  the  same.'  Further,  by  §  63a  (1) 
and  (4),  judgments  are  provable  debts;  while,  if  all  judgments  against  an  in- 
solvent within  four  months  are  void,  some  of  the  words  in  §  60a,  defining 
preferences,  would  be  nonsense.  An  examination  of  §  3a  (3)  and  §  17a  (2) 
will   further   demonstrate   the  weakness   of  the   contention. 

"The  word  'judgment'  is  necessary  in  this  clause.  Judgments  become  liens 
on  realty  without  a  levy  or  other  proceeding.  Accurately  expressed,  the  judg- 
ment is  one  thing  and  the  lien  another;  correctly,  a  judgment  so  a  lien  is  a 
judgment  lien.  This  is  what  is  meant  by  the  statute.  Had  the  word  'judgment' 
been  omitted,  judgment  liens,  unlike  other  liens,  might  perhaps  have  been  held 
good,   even  if  against  an  insolvent   and  within   the   four   months.'' 

Expressive  but  obiter,  Kinmouth  v.  Braeutigam,  10  A.  B.  R.  85  (N.  J.  Ch.): 
"The  sentiment  of  the  Federal  courts  seems  to  be  that  §  67,  par.  'f,'  applies 
only  to  the  lien  of  judgments,  and  not  to  the  judgments  themselves.  The  judg- 
ment itself  may  remain  until  it  is  ascertainable  whether  the  bankrupt  will  or 
will  not  be  discharged.  In  case  of  a  discharge  of  the  bankrupt,  the  judgment  is 
released.  In  case  of  the  failure  of  the  bankrupt  to  obtain  his  discharge,  the 
judgment  remains.  But  even  in  the  latter  event  it  can  never  be  enforceable 
against  any  property  owned  by  the  bankrupt  at  the  time  he  filed  his  petition  in 
bankruptcy,  but  can  only  be  used  against  after-acquired  property.  This  view 
in  respect  to  the  entry  of  a  judgment  after  the  filing  of  the  petition  in  bank- 
ruptcy, as  well  as  in  regard  to  the  force  of  such  judgment  as  a  lien,  is  supported 
by  the  provisions  of  §  63,  par.  "a,"  subd.  5,  of  the  Bankrupt  Act.  Debts  of  the 
bankrupt  may  be  proved  and  allowed  against  his  estate  which  are  founded 
upon  provable  debts  reduced  to  judgment  after  the  filing  of  the  petition,  and 
before  the  consideration  of  the  bankrupt's  application  for  discharge,  less  costs 
incurred  and  interest  accrued  after  the  filing  of  the  petition,  and  up  to  the 
time  of  the  entry  of  such  judgment.  Here  is  a  recognition  of  judgments  en- 
tered between  the  filing  of  the  petition  and  the  application  for  discharge; 
while  |he  provision  respecting  the  provability  of  debts  so  reduced  to  judgment, 
less  costs  and  interest  accrued  after  the  filing  of  the  petition,  is  an  implied 
negation  of  the  existence  of  any  lien  to  be  obtained  in  any  manner  against  the 
bankrupt's  property  by  force  of  such  judgment." 

And  while  §  67f  discharges  the  lien  of  an  attachment,  it  does  not  vacate 
the  writ.50 

§  1450.  Lien  by  Legal  Proceedings  May  Have  Been  Indirectly  Ef- 
fected.— The  appropriation  may  be  effected  indirectly  by  the  legal  proceed- 
ings. Thus  the  property  of  the  bankrupt  may  be  discharged  from  the  at- 
tachment levy  by  the  giving  of  a  redelivery  bond,  but  if  the  bankrupt  has 
pledged  property  of  the  estate  to  indemnify  the  surety  on  the  redelivery 

60.    King   V.    Block    Amusement    Co.,       cited   in    In   re   Squiers,   21   A.   B.   346, 
20   A.   B.   R.   784,   126   App.   Div.   48,   111       165    Fed.    515    (D.    C.    N.    Y.). 
N.    Y.    Supp.    102,    quoted    at    §    1447, 
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bond,  it  is  the  same  as  if  the  attachment  lien  still  subsisted  on  the  bank- 
rupt's property.51 

§  1450^.  Lien  on  Property  in  Foreign  Country. — Where  the  creditor 
has  obtained  a  lien  by  legal  proceedings  upon  the  bankrupt's  property  in 
foreign  countries,  such  creditor  will  not  be  allowed  to  share  in  the  dividends 
until  he  has  surrendered  the  lien.^^ 

In  re  PoUmann,  19  A.  B.  R.  474,  156  Fed.  231  (D.  C.  N.  Y.) :  "Inasmuch  as 
there  is  no  evidence  of  insolvency  on  Pollmann's  part  in  November,  1904,  the 
referee  has  based  his  finding  entirely  on  §  67c  (3),  *  *  *  holding  that  the 
German  procedure  was  of  the  nature  of  'an  attachment  upon  mesne  process,' 
that  it  was  begun  'within  four  months  before  the  filing  of  a  petition  in  bank- 
ruptcy' against  Pollmann,-  and  that  such  lien  (i.  e.,  attachment)  'was  sought 
and  permitted  in  fraud  of  the  provisions  of  this  act.'  In  the  able  opinion  filed 
by  the  referee  I  concur.  If  the  procedure  above  outlined  had  taken  place,  as 
it  well  might,  in  the  United  States,  it  cannot  be  doubted  that  the  successful 
attachment  creditor  would  have  been  obliged  to  refund  the  proceeds  of  his  • 
attachment.  ♦  *  *  The  fact  that  the  lien  was  obtained  in  a  foreign  country 
can  make  no  difference  in  the  meaning  of  the  phrase  'in  the  fraud  of  the  pro- 
visions of  this  act.'  That  expression  does  not  necessarily  mean  active  fraud 
or  illegality,  but  intent  to  prevent  equitable  distribution  of  the  debtor's  prop- 
erty, and  where  that  intent  obtains  is  immaterial.  But,  further,  the  decision  is 
in  my  opinion  right  upon  broad  equitable  grounds.  It  may  well  have  been  that 
the  trustee  acquired  no  title  whatever  to  the  German  realty.  Oakey  v.  Bennett, 
11  How.  33,  *  *  *  .  But  this  proves  no  more  than  that  Klemm  was  entitled 
to  enjoy  in  Germany  the  fruits  of  his  German  legal  proceedings." 

§  1451.  Third  Element  to  Nullify  Lien. — The  lien  must  have  been 
obtained  within  the  four  months  preceding  the  filing  of  the  bank- 
ruptcy petition. 53 

51.  Impliedly,  In  re  Eastern  Com-  B.  R.  494,  and  itself  affirmed  sub  nom. 
mission  &  Importing  Co.,  12  A.  B.  R.  Clark  v.  Larremore,  9  A.  B.  R.  476, 
305,  129  Fed.  847  (D.  C.  Mass.);  188  U.  S.  486);  Dunn  Salmon  Co.  v. 
obiter.  King  v.  Block  Amusement  Co.,  Fillmore,  19  A.  B.  R.  172  (N.  Y.), 
20  A.  B.  R.  784,  126  App.  Div.  48,  111  quoted  on  other  point  at  §  1439.  Bat- 
N.   Y.   102,   quoted   at  §   1447.  chelder   &  Co.   v.   Wedge,   19   A.   B.   R. 

Instance      of     indirect     effecting     of  268,     80     Vt.     353;     obiter,     Woods    v. 

lien,    Klipstein    v.    Allen    Miles,    14    A.  Klein,    22    A.    B.    R.    722,    223    Pa.    St. 

B.  R.  15,  136  Fed.  385   (C.  C.  A.  Ga.) :  257,  quoted  on  other  points  at  §   1444; 

Surety    not    indemnified    "but    released  In  re   Koslowski,   18  A.  B.   R.   723,   153 

because    garnishment    was    within    four  Fed.   823    (D.   C.    Pa.), 

months    and   therefore   liability   on   the  In    re    Collins,    2    A.    B.   R.  1    (Ref. 

surety's   bond  fell  with  fall   of  lien.  Iowa) :      But    this    case    is    not    to    be 

Instance      of     indirect     effecting     of  considered  as  authority  in  so  far  as  it 

lien:     Hill  v.   Harding,   107   U.   S.   631.  lays  down  the  rule  that  the  lien  must 

52.  Compare,  ante,   §   1294^.  have   created   a   preference. 

53.  Clark  v.  Larremore,  9  A.  B.  R.  Philmon  v.  Marshall,  11  A.  B.  R. 
476,  188  U.  S.  486,  affirming  In  re  Ken-  180,  116  Ga.  811,  where  the  court  in- 
ney,  5  A.  B.  R.  355,  105  Fed.  897  (dis-  troduces  the  further  element  of  proof 
tinguished,  on  other  points,  in  In  re  of  the  claim  in  the  bankruptcy  pro- 
Andre,  13  A.  B.  R.  135,  C.  C.  A.  N.  ceedings,  holding  that  "a  discharge 
Y.).  In  re  Richards,  3  A.  B.  R.  145,  does  not  affect  the  lien  of  a  creditor 
96  Fed.  935  (C.  C.  A.  Wis.,  affirming  who  did  not  prove  his  debt  in  the 
2  A.  B.  R.  518).  In  re  Kenney,  5  A.  bankruptcy  court  when  the  lien  was 
B.  R.  355,  105  Fed.  897  (C.  C.  A.  N.  created  more  than  four  months  pre- 
Y.,  affirming  3  A.   B.  R.  353  and  2  A.  ceding    the    filing    of-  the    bankruptcy 
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Metcalf  V.  Barker,  187  U.  S.  165,  9  A.  B.  R.  36:  "When  it  is  obtained  within 
four  months  the  property  is  discharged  therefrom  but  not  otherwise." 

Compare,  to  same  efifect,  In  re  Dunavant,  3  A.  B.  R.  41  (D.  C.  N.  Car.):  "A 
proceedings  in  bankruptcy  does  not  affect  liens  accruing  four  months  prior  to 
petition  filed." 

Keystone  Brew.  Co.  v.  Schermer,  31  A.  B.  R.  279,  241  Pa.  361:  "It  will  be  no- 
ticed that  under  this  section,  two  things  are  required  in  order  to  render  the  lien 
void:  First,  it  must  have  been  entered  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy."     [This  case  quoted  further  at  §  1460.] 

And  it  is  not  the  date  of  the  sale  under  the  lien  that  is  to  be  taken  but 
the  date  the  lien  becomes  attached. 

Owen  V.  Brown,  9  A.  B.  R.  717  (C.  C.  A.  Colo.):  "The  date  of  the  sale  is 
immaterial,  whenever  it  took  place  it  had  relation  'back  to  the  date  the  lien 
of  the  judgment  attached." 


petition."  The  decision  is  correct, 
but  there  seems  to  be  an  unnecessary 
reference  to  the  discharge  and  also 
to  the  filing  of  proofs  of  claim.  The 
lien  if  void  at  all  would  not  be  void 
by  virtue  of  the  discharge  nor  of  the 
filing  of  a  proof  of  claim  but  simply 
by  virtue  of  the  provisions  of  the  law 
annulling  liens  on  adjudication  of 
bankruptcy. 

Also,  see  In  re  Snell,  11  A.  B.  R. 
35,  125  Fed.  154  (D.  C.  Calif.);  Levor 
V.  Seiter,  5  A.  B.  R.  576  (N.  Y.  Sup. 
Ct.,  reversed,  on  other  grounds,  in  8 
A.  B.  R.  459);  In  re  Engle,  5  A.  B.  R. 
372,  105  Fed.  893  (D.  C.  Penn.);  In  re 
Francis-Valentine  Co.,  2  A.  B.  R.  188, 
94  Fed.  793  (D.  C.  Calif.,  affirmed 
in  2  A.  B.  R.  522,  93  Fed.  953);  In 
re  Blumberg,  1  A.  B.  R.  633,  94  Fed. 
476   (D.  C.  Tenn.). 

In  re  English,  10  A.  B.  R.  133  (D. 
C.  N.  Y.,  reversed  in  11  A.  B.  R.  674, 
127  Fed.  940):  "In  the  case  at  bar, 
an  equitable  lien  upon  partnership  as- 
sets was  created  by  the  transfer  of 
the  interest  in  the  partnership  estate 
more  than  four  months  prior  to  the 
filing  of  the  petition.  Subsequently 
such  lien,  by  decree  of  the  State 
court,  was  reaffirmed,  and  became  an 
established  liability,  which  had  accrued 
previously,  and  prior  to  the  four 
months'  period.  This  interest  was  par- 
amount to  the  rights  acquired  by  the 
trustee  in  bankruptcy  to  the  funds  in 
the  hands  of  the  receiver.  It  therefore 
follows  that  jurisdiction  of  the  State 
court  over  the  partnership  property  of 
the  bankrupts  was  not  divested  by  the 
proceedings  in  bankruptcy."  This 
case  was  reversed  in  11  A.  B.  R.  674  as 
far  as  it  concerned  the  refusal  of  the 
bankruptcy  court  to  order  the  State 
court  receiver  to  turn  over  the  bal- 
ance in  his  hands  to  the  trustee  rather 
than  to    distribute    it   to    creditors    it- 


self. The  reviewing  court  also  criti- 
cizes the  designating  of  the  rights 
of  the  transferee  as  being  by  way  of 
"an  equitable  lien."  The  case  was 
simply  that  of  a  payment  of  a  firm 
creditor  by  the  partnership's  transfer 
of  part  of  its  assets  more  than 
four  months  before  bankruptcy;  the  in- 
stitution of  proceedings  for  dissolution 
and  winding  up,  culminating  in  an  or- 
der entered  within  four  months  of  sub- 
sequent bankruptcy  finding  the  trans- 
feree to  be  a  tenant  in  common — and 
also  to  have  an  equitable  lien  thereby — 
and  also  endeavoring  to  make  distri- 
bution among  creditors — the  latter 
part  of  the  order  being  the  objectiona- 
ble part. 

Obiter,  In  re  Bailey,  16  A.  B.  R.  291, 
144  Fed.  214  (D.  C.  Ore.);  In  re  Kava- 
naugh,  3  A.  B.  R.  832,  99  Fed.  928  (  D. 
C.  Ky.). 

Compare,  Owen  v.  Brown,  9  A.  B.  R. 
717  (  C.  C.  A.  Colo.):  This  case  was 
concerned  with  a  preference  by  legal 
proceedings  as  an  act  of  bankruptcy 
yet  lays  down  the  broad  principle  that 
"No  provision  of  the  Bankruptcy  Act 
of  1898  contemplates  that  valid  judg- 
ment liens  on  real  property  acquired 
before  the  passage  of  the  act  or  more 
than  four  months  before  the  filing  of 
the  petition  shall  be  vacated  or  that 
the  due  enforcement  of  such  liens  by 
execution  shall  constitute  an  illegal 
preference." 

Compare,  analogously.  In  re  Heck- 
man,  15  A.  B.  R.  501  (C.C.  A.  Wash.); 
impliedly,  In  re  S.  Oh.  Mi.,  18  A.  B. 
R.  138  (D.  C.  Hawaii);  In  re  Arden, 
26  A.  B.  R.  684,  188  Fed.  475  (  D.  C.  N. 
Y.);  Keystone  Brewing  Co.  v.  Jacob 
Schermer,  et  al  31  A.  B.  R.  279  rSuo. 
Ct.  Penna.);  instance.  In  re  Randolph, 
26  A.  B.  R.  633,  187  Fed.  186  (D.  C.  W. 
Va.). 
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§  1452.  If  Obtained  after  Filing  of  Petition,  Not  Nullified  by 
§  67  "f" — Though  Perhaps  Otherwise  Void. — Liens  obtained  by  legal 
proceedings  after  the  filir^  of  the  bankruptcy  petition  are  not  nullified 
by  §  67  "f,"  though  they  may  be  void  for  other  reasons;  for  §  67  "f,"  re- 
lating to  liens  by  legal  proceedings,  unlike  §  60  (a),  relating  to  preferences, 
does  not  affect  liens  obtained  after  the  filing  of  the  petition. 

Kinmouth  v.  Braeutigam,  4  A.  B.  R.  345,  46  Atl.  (N.  J.)  769:  "It  is,  argued  on 
behalf  of  the  motion  that  the  words,  'at  any  time  within  four  months  prior 
to  the  filing  of  a  petition  in  bankruptcy,'  mean  at  any  time  after  a  date  that 
is  four  months  prior  to  the  filing  of  the  petition,  even  although  the  lien  is  ob- 
tained subsequent  to  such  filing.  I  cannot  assent  to  this  construction.  The 
words  are  perfectly  plain,  and  have  no  inclusion  of  a  judgment  obtained  after 
the  filing  of  the  petition.  The  way  to  prevent  judgment  in  a  pending  action 
is  to  stay  the  suit  until  the  adjudication  in  bankruptcy,  and  a  sufficient  time 
afterwards  to  afford  opportunity,  to  obtain  and  plead  a  discharge.  Possibly,  if 
default  be  made,  the  court  will,  upon  discharge  being  granted,  open  the  judg- 
ment in  order  to  allow  it  to  be  ple^i^d;  but  it  will  not  vacate  a  judgment  regu- 
larly obtained,  because  of  the  possibility  of  a  subsequent  discharge." 

Kinmouth  v.  Braeutigam,  10  A.  B.  R.  85,  52  Atl.  (N.  J.)  326:  "Being  entered 
not  within  four  months  preceding  the  filing  of  the  petition  in  bankruptcy,  but 
after  the  filing  of  the  petition,  it  was  not  successfully  challenged  on  a  motion 
to  vacate  it." 

In  re  Engel,  5  A.  B.  R.  373  (D.  C.  Pa.):  "It  has  been  recently  decided  in  St. 
Cyr  V.  Daignault  that  a  judgment  by  default  taken  since  adjudication  is  void, 
and  that  a  permanent  stay  of  proceedings  should  be  granted.  I  have  no  doubt 
that  the  grant  of  a  permanent  stay  was  right,  but,  with  great  respect  for  the 
opinion  of  the  learned  judge  who  decided  that  case,  I  find  myself,  unable  to 
agree  with  the  reason  given  therefor.  I  do  not  think  that  clause  'f  of  §  67 
applies  to  judgments  entered  after  the  adjudication.  It  seems  clear  to  me  that 
this  clause  refers  entirely  to  judgments  and  other  liens  obtained  within  four 
months  preceding  the  filing  of  the  petition;  and,  indeed,  I  do  not  find  any 
provision  in  the  act  dealing  with  the  lien  of  judgments  entered  after  the  pro- 
ceeding in  bankruptcy  has  been  begun.  The  reason  for  this  apparent  omission 
may  be  found  in  the  fact  that  §  70  expressly  provides  that,  after  the  trustee  has 
been  appointed,  the  title  to  the  bankrupt's  property  shall  vest  in  him  as  of  the 
date  of  the  adjudication;  and  while  it  is  true  that  during  the  interval  between 
-  the  adjudication  and  the  appointment  of  the  trustee  the  title  to  the  property  re- 
mains in  the  bankrupt,  it  is  a  title  liable  to  be  devested  upon  the  appointment 
of  a  trustee,  and  a  title  upon  which  no  permanent  lien  can  be  acquired.  It  may 
have  been  thought  unnecessary,  therefore,  to  pay  any  attention  to  what  must 
be  an  unavailing  effort  to  obtain  a  lien." 

§  1453.  Whether  Lien  Obtainable  by  Legal  Proceedings  after  Fil- 
ing Bankruptcy  Petition. — It  has  been  broadly  stated  that  no  lien  can  be 
obtained  by  legal  proceedings  on  the  bankrupt's  property  after  the  filing 
of   the  petition,  neither  before  adjudication, s*   nor  after  adjudication,  al- 

54.  Kinmouth  v.  Braeutigam,  10  A.  B.  compare.  In  re  Engle,  5  A.  B.   R.  373, 

R.    83,    52   Atl.   226    (N.   J.);    Kinmouth  105  Fed.  893  (D.  C.  Penn.). 

V.    Braeutigan    4   A.    B.    R.    344    (N.    J.  It  would  seem  on  principle  that  liens 

Ch.);    State    Bk.,   v.    Cox,   16    A.    B.    R.  by    legal    proceedings    obtained    before 

32,      143     Fed.     91     (C.     C.     A.     Ills.);  the     passage     of     the    Bankrupt     Act 


1336 


REMINGTON  ON   BANKRUPTCY. 


§  1455 


though  before  a  trustee  is  appointed. ^^ 

But  this  inability  does  not  arise  through  the  prohibitions  of  §  67  (f) 
as  we  have  seen  in  the  preceding  paragraph ;  although,  as  we  have  also  seen, 
preferences  may  be  created  by  the  act  of  the  bankrupt  after  the  filing  of  the 
petition  if  before  adjudication,  and  may  be  created  even  by  way  of  legal 
proceedings.'®  But  it  arises  from  the  fact  that  the  assets  are  already  se- 
questrated in  the  bankruptcy  court  and  that  a  seizure  thereof  by  another 
court  is  consequently  prohibited. ^'^ 

§  1454.  Computation  of  Time. — The  time  is  to  be  computed  by  ex- 
cluding the  day  the  act  was  committed  and  including  the  day  the  petition 
was  filed ;  ^^  and  it  is  held  that  fractions  of  a  day  are  not  to  be  consid- 
ered.58 

§  1455.  Attachment  or  Other  Lien  Effected  before  Four  Months, 
but  Judgment  Not  Rendered  until  within,  Lien  Good. — Where  an  at- 
tachment or  execution  is  levied  or  the  sulfimons  upon  a  creditor's  bill  served 
more  than  four  months  before  the  debtor  goes  into  bankruptcy,  the  lien  thus 
obtained  is  not  annulled,  although  the  judgment  or  decree  determining  it  to 
be  proper  may  not  be  rendered  until  within  four  months  before  the  bank- 
ruptcy.^" 


would  not  be  affected.  And  it  has 
been  held,  indeed,  that  a  creditor's  ac- 
tion begun  before  the  passage  of  the 
Bankruptcy  Act  is  not  abated.  Nat'l  Bk. 
V.  Hobbs,  9  A.  B.  R.  190,  118  Fed.  626 
(U.  S.  C.  C.  Ga.).  But  compare  the  fol- 
lowing cases:  Owen  v.  Brown,  9  A. 
B.  R.  717,  120  Fed.  812  (C.  C.  A. 
Colo.);  Nat'l  Bk.  of  The -Republic  v. 
Hobbs,  9  A.  B.  R.  190,  118  Fed.  62G 
(C.  C.  A.  Ga.);  contra,  analogously, 
In  re  Brown,  1  A.  B.  R.  107  (D.  C. 
Ore.);  In  re  Adams,  1  A.  B.  R.  94 
(Ref.  ]Si.  Y.,  distinguished  in  re  M':y- 
ers,  1  A.  B.  R.  353).  These  cases  could 
p11  be  equally  as  well  decided  on  the 
four  months  limitation  since  they  are 
instances  in  all  cases  where  bank- 
ruptcy did  not  occur  within  the  four 
months. 

55.  In  re  Engle,  5  A.  B.  R.  372,  105 
Fed.  893  (D.  C.  Penn.);  St.  Cyr.  v. 
Daignault,  4  A.  B.  R.  638,  103  Fed. 
854   (D.  C.   Vt.). 

56.  See  definition  of  preference  in 
Bankr.  Act,  §  60  (a). 

57.  Compare  doctrine  of  §  1270  9/10, 
"Maxim  That  Filing  of  Petition  a  Caveat, 
Attachment  and  Injunction."  Inferen- 
tially.  State  Bk.  v.  Cox,  16  A.  B.  R. 
32,  143  Fed.  91  .(C.  C.  A.  Ills.): 
"It  is  sufficient  to  remark  that 
the  alleged  cause  of  action  does 
not  rest  upon  the  provision  relating 
to  preferences,  but  upon  the  prohib- 
ited seizure  and  appropriation  of 
property    of    the    estate   vested,  in    the 


court  of  bankruptcy  for  administra- 
tion." Compare,  to  same  effect.  In 
re  Engle,  5  A.  B.  R.  372,  105  Fed.  893 
(D.   C.   Perin.). 

58.  Bankr.  Act,  §  31;  Dutcher  v. 
Wright,  94  U.  S.  553;  In  re  Dupree, 
97  Fed.  28;  In  re  Stevenson,  2  A.  B. 
R.  66,  94  Fed.  110  (D.  C.  Del.);  In 
re  Planing  Mill  Co.,  6  A.  B.  R.  38 
(Ref.  N.  Y.);  Jones  v.  Stevens,  5  A. 
B.  R.  571,  48  Atl.  170  (Sup.  Jud.  Ct. 
Me.).  See  Leidigh  Carriage  Co.  v. 
Stengel,  et  al.,  95  Fed.  637  (C.  C.  A. 
Ohio).      Compare,    ante,    §    1375. 

59.  In  re  Warner,  16  A.  B.  R.  519 
(D.  C.  Conn.);  In  re  Planing  Mill  Co., 
6  A.  B.  R.  38  (Ref.  N.  Y.);  Jones  v.* 
Stevens,  5  A.  B.  R.  571,  48  Atl.  170 
(Sup.  Jud.  Ct.  Me.).  Compare  (anal- 
ogously— fraudulent  conveyance  under 
§  67  [e]).  In  re  Hill,  15  A.  B.  R.  499 
(D.  C.  Calif.).  Contra,  Manufacturing 
Co.  V.  Grant,  60  Me.  88.  It  is  the  date 
of  the  filing  of  the  petition,  not  of  the 
issuance  nor  service  of  the  subpoena 
that  controls.  In  re  Lewis,  1  A.  B.  R. 
458    (D.    C.    N.   Y.). 

60.  In  re  Blumberg,  1  A.  B.  R.  633, 
94   Fed.   476   (D.   C.   Tenn.). 

Pepperdine  v.  Bk.  of  Seymour,  10 
A.  B.  R.  570  (Court  of  Appeals  St. 
Louis) :  "Under  the  interpretation  of 
the  statutory  provisions  by  the  courts 
of  this  State  a  specific  lien  is  secured 
from  the  moment  of  levy  by  attach- 
ment   upon    the    property    seized,    ma- 
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The  lien  itself  was  obtained  when  the  levy  was  made — the  subsequent 
decree  simply  established  the  fact  that  it  was  rightly  obtained. 

Metcalf  V.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165  (reversing  In  re  Lesser  Bros., 
5  A.  B.  R.  330,  which  in  turn  had  affirmed  3  A.  B.  R.  185):  "In  our  opinion 
the  conclusion  to  be  drawn  from  this  language  is  that  it  is  the  lien  created  by 
a  levy,  or  a  judgment,  or  an  attachment,  or  otherwise,  that  is  invalidated,  and 
that  where  the  lien  is  obtained  more  than  four  months  prior  to  the  filing  of 
the  petition,  it  is  not  only  not  to  be  deemed  to  be  null  and  void  on  adjudica- 
tion, but  its  validity  is  tecognized.  When  it  is  obtained  within  four  months  the 
property  is  discharged  therefrom,  but  not  otherwise.  A  judgment  or  decree  in 
enforcement  of  an  otherwise  valid  pre-existing  lien  is  not  the  judgment  de- 
nounced by  the  statute,  which  is  plainly  confined  to  judgments  creating  liens. 
If  this  were  not  so  the  date  of  the  acquisition  of  a  lien  by  attachment  or 
creditor's  bill  would  be  entirely  immaterial. 

"Moreover  other  provisions  of  the  act  render  it  unreasonable  to  impute  the 
intention  to  annul  all  judgments  recovered  within  four  months. 

"By  §  63a,  fixed  liabilities  evidenced  by  judgments  absolutely  owing  at  the 
time  of  the  filing  of  the  petition,  or  founded  upon  provable  debts  reduced  to 
judgments  after  the  filing  of  the  petition  and  before  the  consideration  of 
application  for  discharge,  may  be  proved  and  allowed,  while  under  §  17  judg- 
ments in  actions  of  fraud  are  not  released  by  a  discharge,  and  other  parts  of 
the  act  would  be  wholly  unnecessary  if  §  67f  must  be  taken  literally.'' 


tured  by  the  judgment,  and  the  exe- 
cution thereunder  relates  back  to  the 
time  of  the  levy,  so  that  a  sale  there- 
under passes  a  title  divested  and  dis- 
charged of  all  succeeding  incumbrances. 
The  lien  is  created  by  the  attachment 
levy,  and  bears  date  thereof,  but  is 
fixed  by  the  judgment." 

Colston  V.  Austin  Run  Mining  Co., 
28  A.  B.  R.  92,  194  Fed.  929,  (C.  C.  A. 
Del.),  quoted  ante,  §  1384i/^;  Nat'l  Bk. 
V.  Moses,  11  A.  B.  R.  772  (Sup.  Ct. 
N.  Y.);  In  re  Beaver  Coal  Co.,  7  A. 
B.  R.  542,  113  Fed.  889  (C.  C.  A.  Ore., 
Affirming  6  A.  B.  R.  404);  Owen  v. 
Brown,  9  A.  B.  R.  717,  120  Fed.  812 
(C.  C.  A.  Colo.);  In  re  Blair.  6  A.  B. 
R.  206,  108  Fed.  529  (D.  C.  Mass.);  In 
re  Chapman,  3  A.'  B.  R.  607,  99  Fed. 
395  (D.  C.  Ga.);  In  re  Frazier  v. 
Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707 
(.C.  C.  A.  N.  Car.);  In  re  Kavanaugh, 
3  A.  B.  R.  832,  99  Fed.  928  (D.  C. 
Ky.);  Pickens  v.  Dent,  5  A.  B.  R.  644, 
106  Fed.  653  (C.  C.  A.  W.  Va.);  im- 
pliedly, Bank  v.  Katz,  1  A.  B.  R.  19 
(Superior  Ct.  Ills.) ;  impliedly,  Reid  v. 
Cross,  1  A.  B.  R.  34  (Superior  Ct. 
Ills.) ;  Taylor  v.  Taylor,  4  A.  B.  R.  311, 
59  N.  J.  Eq.  86;  Doyle  v.  Heath,  4  A. 
B.  R.  705,  32  R.  I.  313;  In  re  U.  S. 
Graphite  Co.,  30  A.  B.  R.  573,  159 
Fed.  300,  161  Fed.  583  (D.  C.  Pa.); 
Nat'l  Surety  Co.  v.  Medlock,  19  A.  B. 
R.   654,  2   Ga.   App.  665,   58   S.   E.   1131. 


Compare,  analogous  proposition  ante, 
§    1444. 

In  re  De  Lue,  1  A.  B.  R.  387,  91 
Fed.  510  (D.  C.  Mass.):  But  perhaps 
this  case  is  based  rather  on  the  error 
that  67  "f"  applies  only  to  involuntary 
bankruptcies.  Compare,  Peck  Lum- 
ber Mfg.  Co.  V.  Mitchell,  1  A.  B.  R. 
701,  95  Fed.  258  (Com.  Pleas  Pa.). 
Compare,  Bank  u.  Elliott,  6  A.  B.  R. 
409,  85  N.  W.  417.  Compare,  analo- 
gously. In  re  English,  10  A.  B.  R.  133 
(D.  C.  N.  Y.).  In  this  case  the  hen 
was  created  more  than  four  months 
prior  to  the  filing  of  the  petition  in 
bankruptcy,  not  by  legal  proceedings, 
but  by  the  transfer  of  an  interest  in 
the    partnership    estate. 

But  in  some  States  the  lien  has 
been  held  as  not  attaching  until  judg- 
ment. In  such  States  a  contrary  rule, 
therefore,  would  obtain;  thus  as  to 
creditor's  bills;  and  thus  as  to  attach- 
ments: In  re  Lesser,  5  A.  B.  R.  336, 
108  Fed.  301  (C.  C.  A.  N.  Y.,  disap- 
proved in  In  re  Blair,  6  A.  B.  R.  206, 
108  Fed.  539,  and  reversed  by  U.  S. 
Sup.   Court  in   Metcalf  v.   Barker,   9  A. 

B.  R.  36,  187  U.  S.  165):  In  re  John- 
son,  6  A.   B.   R.   302,   108   Fed.   373    (D. 

C.  Vt.);  In  re  Tobias  Lesser,  5  A.  B.  R. 
326    (D.   C.    N.    Y.). 

Perhaps  these  latter  cases  are  also 
to  be  considered  as  overruled  by  Met- 
calf V.  Barker,  9  A.  B.  R.  36,  187  U. 
S.  165. 
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Such  is  the  rule  where  the  attachment  or  garnishment  itself  is  superseded 
by  the  giving  of  a  redelivery  bond,  the  bond  taking  the  place  of  the  prop- 
erty.* O"      • 

Nat'l  Surety  Co.  v.  Medlock,  19  A.  B.  R.  654,  3  Ga.  App.  665,  58  S.  E.  1131: 
"Whether  the'  service  of  a  summons  of  garnishment  creates  a  technical  lien 
on  the  funds  in  the  hands  of  the  garnishee  or  not,  still,  especially  when  the 
garnishee  admits  liability  and  pays  the  fund  into  court,  or  in  lieu  of  such 
actual  payment  a  statutory  bond  is  substituted,  the  court  acquires  such  a 
hold  upon  the  money  or  the  res,  such  a  right  to  retain  and  administer  the  fund, 
or  what  has  been  substituted  for  the  fund,  the  bond,  that  the  subsequent 
adjudication  in  bankruptcy,  made  more  than  four  months  thereafter,  will 
not  disturb  it." 

And  the  rule  is  the  same  where  the  sheriff  sells  the  property  and  holds 
the  proceeds  to  await  final  judgment. 

In  re  Crafts-Riordan  Shoe  Co.,  26  A.  B.  R.  449,  185  Fed.  931  (D.  C.  Mass.): 
"While  the  sale  might  have  been  prevented  by  giving  bond  to  dissolve  the  at- 
tachment, it  cannot  be  said  that  any  'preference'  obtained  by  the  attachment, 
would  have  been  vacated  or  discharged  by  such  a  bond,  which  would  have 
left  the  plaintiffs  in  full  possession  of  any  advantage  over  other  creditors  which 
their  attachment  may  have  given  them." 

Similarly,  where  within  the  four  months,  a  receiver  was  appointed  in 
proceedings  supplementary  to  execution  which  had  been  instituted  be- 
fore the  four  months,  the  lien  was  held  to  revert  to  the  date  of  the  order 
in  the  supplementary  proceedings,  not  to  the  date  of  the  appointment  of 
the  receiver. 

Wrede  v.  Clark,  21  A.  B.  R.  821  (N.  Y.  Sup.  Ct,  App.  Div.,  reversing  21  A. 
B.  R.  170):  "The  question  for  determination  is  whether  the  service  of  the 
order  in  supplementary  proceedings  upon  the  judgment  debtor  prior  to  the 
four  months'  period  created  a  lien  upon  his  property  rights  in  the  seat  on  the 
Stock  Exchange,  so  that  if  the  trustee  in  bankruptcy  took  anything 
he  took  it  subject  to  such  lien;  or  whether,  although  the  plaintiff  was  ap- 
pointed and  qualified  as  receiver  during  the  four  months'  period,  his  title  to 
the  judgment  debtor's  rights  in  the  seat  related  back  to  the  commencement 
of  the  proceedings  instituted  by  service  of  the  order  on  the  judgment  debtor, 
so  that  no  title  whatever  passed  to  the  trustee  in  bankruptcy.  We  are  of  the 
opinion  that  a  lien  was  created  as'  of  the  commencement  of  the  proceedings 
and  that  the  surplus  being  insufficient  to  pay  the  judgment  represented  by 
plaintiff  the  trustee  in  bankruptcy  was  entitled  to  no  part  of  it  and  that  all 
of  it  should  have  been  awarded  to  the  plaintiff-receiver.  Section  2469  of  the 
Code  of  Civil  Procedure  prescribes  that  where  a  receiver  in  supplementary 
proceedings  has  been  appointed  and  has  duly  qualified  so  that  title  to  the 
property  of  the  judgment  debtor  shall  become  vested  in  him,  such  title 
extends  back  by  relation  for  the  benefit  of  the  judgment  creditor  in  whos.e 
behalf  the  special  proceedings  was  instituted  to  the  time  of  the  service  of 
the  order  for  examination,  and  that  such  title  by  relation  back  to  the  time 
of   the    commencement   of   the    proceedings    shall   be    good   as    against   all    per- 

60a.    King  v.  Block  Amusement  Co.,   20  A.  B.  R.  784,  126  App.  Div.  48,  111 
N.  Y.  Supp.  102,.  quoted  at  §  1447. 
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sons  except  a  purchaser  in  good  faith  without  notice  and  for  a  valuable 
consideration  or  the  payment  of  a  debt  due  the  judgment  debtor  in  good 
faith  and  without  notice.  The  language  of  the  section  is  plain  and  the  courts 
have  not  attempted  to  construe  it  other  than  literally,  but  have  held  that 
upon  the  appointment  of  a  receiver  in  supplementary  proceedings  and  his 
qualification  he  takes  the  legal  title  to  all  the  personal  property  of  the  judg- 
ment debtor,  whether  in  his  hands  or  in  the  hands  of  others,  as  of  the  date 
of  service  of  the  order  in  supplementary  proceedings,  except  as  to  purchasers 
in  good  faith  or  a  debtor  who  has  paid  his  debt  in  good  faith.  (Ward  v. 
Petrie,  157  N.  Y.  301,  307.)  The  commencement  of  the  proceedings  sup- 
plementary to  execution  gave  the  judgment  creditor  a  lien  upon  the  prop- 
erty of  the  judgment  debtor,  and  that  lien  having  been  acquired  more  than 
four  months  prior  to  the  bankruptcy  proceedings  was   not  affected  thereby." 

And  where  a  creditor's  petition  was  begun  or  levy  made  before  the  pas- 
sage of  the  Bankruptcy  Act,  the  creditor's  bill  is  not  abated  nor  the  lien 
annulled,  although  final  judgment  in  the  creditor's  bill  or  in  the  attachment 
suit,  or  in  the  suit  to  enforce  the  execution  lien,  may  not  be  rendered  until 
within  the  four  months  or  until  after  adjudication. ^i 

The  same  rule  has  been  held  to  apply  to  the  case  of  a  judgment  rendered 
within  the  four  months  upon  an  award  of  arbitrators  made  before  the  four 
months,  where,  by  State  law,  the  lien  of  such  judgment  reverts  to  the  date 
of  the  rendering  of  the  award. ^^ 

Likewise,  where  the  attachment  is  obtained  before  the  four  months 
but  judgment  is  not  rendered  until  after  adjudication,  the  lien  is  un- 
affected.^^ 

§  1456.  But  Where  State  Court  Attempts  Further  Distribution.^ 

But  where  the  State  court  goes  further  within  the  four  months  period  than 
to  make  effectual  the  lien  obtained  by  the  legal  proceedings  prior  to  the 
four  months  period,  and  attempts  further  distribution  of  the  remaining 
assets,  a  different  question  arises. 

Compare,  In  re  English,  11  A.  B.  R.  674,  127  Fed.  940  (C.  C.  A.  N.  Y.,  re- 
versing 10  A.  B.  R.  133):  "As  to  the  residue  of  the  funds,  however,  in  the  hands 
of  the  state  court  receiver,  the  situation  is  different.  The  state  court  judgment 
has  settled  the  rights  of  the  contending  tenants  in  common,  and'  distributed 
the  property  between  them.  The  funds  remaining  after  Anna  English  has 
had  her  share  are  now  no  longer  undivided  property  of  tenants  in  common, 
but  have  been  held  to  belong  in  severalty  to  the  bankrupts.  So  much  of  the 
judgment  of  the  state  court  as  directs  the  distribution  of  these  funds  of  the 
bankrupts  to  their  creditors  is  void,  being  within  the  four  months.  Therefore 
the  receiver  now  holds  them  only  as  a  custodian  temporarily  until  he  can  turn 
them  over  to  the  bankrupts.  But  the  trustee  in  bankruptcy  now  stands  in  the 
shoes  of  the  bankrupts,  and  it  is  to  him  that  they  should  be  turned  over.  And 
they  should  be  turned  over  in  their  entirety,  because  there  is  no  lien  upon 
them  in  favor  of  any  creditor  which  the   bankrupt  act  respects.     There   is   no 

61.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  1459.  But  compare,  discussion  in  § 
187   U.   S.   165.  1459. 

62.  In  re  Koslowski,  18  A.  B.  R.  723,  63.  Batchelder  v.  Wedge,  19  A.  B. 
163   Fed.   823    (D.   C.   Pa.),  quoted  at   §  R.  268,  80  Vt.  353. 
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pretense  that  any  of  the  60  creditors  had  any  lien  for  his  claim  prior  to  the 
judgment  of  August  5,  1901,  and  whatever  lien  that  judgment  gave  him  was 
cut  off  a  week  later  by  the  filing  of  petition  and  the  subsequent  adjudication  of 
bankruptcy.'' 

§  1457.  Conversely,  Suit  Started  before  but  Lien  Obtained  within 
Pour  Months,  Lien  Palls. — Conversely,  where  the  suit  was  started  be- 
fore the  four  months  limit,  but  the  attachment  was  obtaineid  within  it,  the 
attachment  falls. ^* 

In  re  Higgins,  3  A.  B.  R.  364,  97  Fed.  775  (D.  C.  Ky.) :  "There  does  not 
seem  to  me  to  be  any  sound  reason  for  supposing  that  Congress  could  have  in- 
tended to  refer  to  anything  except  the  beginning  of  that  part  of  the  proceeding 
which  secured  the  writ  under  which  there  was  a  seizure  of,  and  consequent 
lien  upon,  some  of  the  debtor's  property,  whereby  it  was  put  in  a  position  where 
other  creditors  could  see  that  a  lien  was  being  claimed  upon  it  to  the  exclusion 
of  their  otherwise  equal  right  to  share  in  it." 

§  1458.  Likewise  Levy  within  Pour  Months  on  Judgment  Ren- 
dered before,  Annulled. — And  a  levy  of  execution  within  the  four  months 
upon  a  judgment  rendered  before  the  four  months,  is  also  annulled ;  **  un- 
less the  judgment  itself  was  a  lien,^  in  which  event  the  execution  of  the 
court's  judgment  might  not  contravene  the  provisions  of  §  67  "f ."  *® 

§  1459.  State  Law  Controls  as  to  Nature  of  Lien,  Time  Takes 
Effect,  Abandonment,  etc. — The  law  of  the  State  will  control  as  to  the 
nature  of  the  lien  (for  instance,  whether  it  be  a  "lien  by  legal  proceed- 
ings" or  not),  the  time  it  takes  effect  and  the  facts  sufficient  to  constitute 
an  abandonment  or  vitiation  of  it.^^ 

64.  In  re  Friedman,  1  A.  B.  R.  511  gously,  Owen  v.  Brown,  9  A.  B.  R. 
(Ref.  N.  Y.  since  D.  J.);  Cook  v.  717,  120  Fed.  812  (C.  C.  A.  Colo.). 
Robinson,  28  A.  B.  R.  182,  194  Fed.  753  Obiter,  impliedly.  In  re  S.  Ah.  Mi.,  18 
(C.    C.   A.   Alaska.).  A.   B.   R.  141   (D.   C.   Hawaii). 

65.  Peck  Lumber  Co.  v.  Mitchell,  1  67.  See  ante,  discussion  of  nature  of 
A.  B.  R.  701  (Penn.  Com.  Pleas.);  In  trustee's  title,  §  1139,  et  seq.  As  to 
re  S.  Ah.  Mi.,  18  A.  B.  R.  141  (D.  C.  time  it  takes  effect,  inferentially, 
Hawaii).  Thompson   v.    Fairbanks,   13   A.    B.    R. 

In  re  Darwin,  8  A.  B.  R.  703   (C.  C.  437,  196  U.  S.  516;  In  re  De  Lue,  1  A. 

A.   Tenn.):     In   this   case   it  was   held,  B.    R.    387,   91    Fed.  510  (D.  C.  Mass.); 

that  the  rule  of  the  common  law  pre-  Pepperdine    v.    Bank,    10   A.    B.    R.  576 

vailed — that   the   lien   of   the   execution  (St.  Louis  Ct.  Appeals), 

related     back    ito     the     teste     thereof  Obiter,  In  re  Shoemaker,  7  A.  B.  R. 

which    is    the    first   day    of   the  term  at  437,   112    Fed.    648    (D.    C.   Va.) :      This 

which     the     judgment     was    rendered;  case,  however,  was  taken  up  with  the 

but  that  this  fiction  might  be  rejected  question    of    comity    and    simply    held 

when    necessary   to    the    attainment   of  the  rights  were  to  be  left  to  the  State 

justice.  Court   for   determination. 

Obiter,  possibly  contra,  In  re   Shoe-  Inferentially,  In  re  S.  Ah.  Mi.,  18  A. 

maker,    7    A.    B.    R.    437,    112    Fed.    648  B.    R.   140    (D.   C.   Hawaii);   contra.   In 

(D.   C.   Va.).  re   Darwin,   8   A.   B.   R.   703    (C.   C.   A. 

Contra,   In  re   Collins,  2   A.   B.   R.   1  Tenn.).      Compare,    Mohr    &    Sons    v. 

(Ref.    Iowa):      This    case    follows    the  Mattox,   12  A.   B.   R.   333,   120   Ga.   962; 

case   of   De   Lue,  which   was   based   on  compare,   Doyle  v.   Heath,   4  A.   B.   R. 

a  misconception  of  §  67  "f".  705,  22  R.  I.  213.     Compare,  apparently 

Impliedly,   contra,   White   v.   Thomp-  but  not  really  contra.  In  re  Engle,  5  A. 

son,  9  A.  B.  R.  653   (C.  C.  A.  Ala.).  B.  R.  372,   105   Fed.  893   (D.   C.  Pa.). 

68.    Bankr.    Act,     §    67     (f);     analo-  As  to  lien  of  supplementary"  proceed- 
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In  re  Thackara  Mfg.  Co.,  15  A.  B.  R.  359,  140  Fed.  126  (D.  C.  Pa.):  "The 
question  raised  in  the  present  case  is  whether  such  a  lien,  which  would  be 
protected  if  duly  prosecuted,  has  been  abandoned  or  has  become  vacated, 
through  the  action  of  the  lien  creditor  in  issuing  an  execution,  and  allowing 
the  same  to  be  retained  by  the  sheriff  over  a  long  period  of  time,  under  an 
arrangement  with  the  debtor  by  which  the  greater  part  of  the  indebtedness 
was  gradually  liquidated;  subsequent  executions  being  in  several  cases  paid 
in  full. 

"If  the  lien  thus  obtained,  which  was  valid  in  its  inception,  continued  to  be 
valid  as  against  other  creditors,  it  is  no  doubt  protected  by  the  Bankrupt  Act 
and  the  claim  must  be  allowed,  but  the  referee  (Richard  S.  Hunter,  Esq.)  held 
it  to  be  invalid  under  the  law  of  Pennsylvania — ^by  which  law  it  must  be  judged 
— and  refused  to  award  priority  for  the  unpaid  balance  of  the  debt.  This  ruling 
is  now  before  the  court  on  review,  and  its  correctness  has  been  vigorously 
attacked.     I  am  of  opinion,  however,  that  the  referee  was  right." 

On  principle,  it  would  seem  that  the  time  of  the  actual  "obtaining"'  of 
the  judgment  lien  or  of  the  levy  of  execution  or  attachment  should  con- 
trol ;  but  the  tendency  of  some  decisions  bearing  upon  the  point  seems  to  be 
in  the  opposite  direction,  to  the  effect  that  it  does  not  necessarily  control  where 
the  statutes  or  decisions  of  the  State  declare  that  the  Hen  of  a  judgment  or 
levy  shall  revert  to  the  beginning  of  the  term  or  to  the  attesting  of  the  writ 
or  to  some  other  date.*^ 

Impliedly,  In  re  Koslowski,  18  A.  B.  R.  723,  153  Fed.  823  (D.  C.  Pa.): 
"But  on  the  other  hand,  to  the  extent  that  the  action  is  sustained  and  a  judg- 
ment recovered  within  the  amount  of  the  award,  the  lien  is  carried  back  to 
the  date  of  its  entry,  and  takes  rank  accordingly.  First  National  Bank's  Ap- 
peal, 100  Pa.  418.  This  is  familiar  law,  which  hardly  needs  the  citation  of  au- 
thorities. The  only  question  is  as  to  how  to  apply  it.  It  is  contended  by  the 
trustee  and  the  contesting  creditors,  as  already  intimated,  that,  as  the  judg- 
ment which  was  secured  by  the  claimant  was  essential  to  give  effect  to  the 
award,  and  was  obtained  within  four  months  of  bankruptcy,  the  lien  of  the 
award  is  incapable  of  enforcement,  the  judgment  being  nullified  either  by 
those  provisions  of  the  Bankruptcy  Act  (§  67f)  which  make  void  'all  levies, 
judgments,  attachments,  or  other  liens,  obtained  through  legal  proceedings, 
against  a  person  who  is  insolvent,  at  any  time  within  four  months  prior  to  the 
filing  of  a  petition  in  bankruptcy  against  him;'  or  by  those  (§  60a,  b)  which 
prohibit  and  make  voidable  a  preference  of  one  creditor  over  another  which 
has  been  similarly  secured.  *  *  *  Where  a  valid  lien  has  been  secured 
more  than  four  months  prior  to  bankruptcy,  proceedings  to  enforce  the  same 
do  not  conflict  with  the  bankruptcy  law,  and  may  be  instituted  and  prosecuted 
to  the  end,  if  that  is  requisite.  *  *  *  jjj  ^jjg  present  instance,  therefore,  the 
applicant  was  entirely  within  his  rights  in  taking  judgment  as  he  did  by  agree- 
ment with  the  bankrupt,  and  it  is  immaterial  that  this  was  within  a  few  days 
of  the  filing  of  the  petition.  And  the  merits  having  been  thereby  concluded 
in  his  favor,  the  lien  of  the  judgment  is  carried  back  to  the  award,  which  being 

ings,  Wrede  v.  Clarke,  21  A.  B.  R.  821  68.    Rock   Island   Plow   Co.  v.   Rear- 

(N.   Y.   Sup.   Ct.  App.   Div.),   quoted  at  don,  222  U.  S.  354,  27  A.  B.  R.  493,  af- 

§  1455.  firming  Reardon  v.  Rock  Island  Plow 

Blick  V.  Nimmo,  30  A.  B.  R.  770  (Md.  Co.,  22  A.  B.  R.  26,  168  Fed.  654  (C.  C. 

Ct.   of  Appeals).  A.  Ills.). 

3  R  B— 37 
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sustained  to  its  full  amount,  excepting  interest,  is  binding  as  of  the  date  of  its 
entry,  and  must  be  paid." 

Inferentially,  but  not  necessarily  supporting  the  proposition.  In  re  Fellerath, 
3  A.  B.  R.  40,  95  Fed.  121  (D.  C.  Ohio):  "The  first  day  of  that  term  of  court 
was  on  November  1st,  1898,  so  that  the  judgment  lien  dated  back  to  that  day, 
although  the  sheriff  could  make  no  levy  on  the  judgment  until  January  14,  1899." 

But  compare.  In  re  Engle,  5  A.  B.  R.  373  (D.  C.  Pa.):  "The  bonds  accompany 
and  are  secured  by  a  mortgage,  and  it  is  argued  in  support  of  the  validity  of  the 
executions  that  the  lien  of  the  judgments  is  carried  back  by  the  law  of  Penn- 
sylvania to  the  date  when  the  mortgage  was  recorded,  and  should,  therefore, 
be  considered  as  if  the  lien  had  originated  at  that  time.  This  may  be  true  for 
certain  purposes,  but,  under  the  present  circumstances,  I  must  decline  to 
assign  a  fictitious  date  to  the  existence  of  the  lien.  It  is  no  doubt  true  that  the 
bonds  are  for  the  same  debt  that  is  secured  by  the  mortgage,  but  the  judgments 
are  general  judgments,  capable  of  being  levied  upon  any  real  or  personal  prop- 
erty belonging  to  the  debtor,  as  well  as  upon  the  property  mortgaged,  and 
in  all  essential  respects  are  like  a  judgment  recovered  after  trial.  Their  lien, 
therefore,  must  be  considered  as  beginning,  if  at  all,  upon  the  date  of  entry." 

Thus,  the  Hen  of  supplementary  proceedings  has  been  held  to  revert  to 
the  date  of  the  service  of  the  order  (anterior' to  the  four  months),  and  not 
to  have  arisen  at  the  date  of  the  appointment  of  a  receiver  therein,  though - 
the  latter  was  appointed  within  the  four  months  time.®^ 

But  it  has  been  held  that  the  lien  of  a  levy  under  an  execution  on  an 
old  judgment  upon  property  acquired  by  the  bankrupt,  within  the  four 
months  period,  while  insolvent,  is  void  under  §  67  "f"  of  the  Bankrupt  Act, 
in  a  state  where  the  rule  of  the  common  law  prevails,  that  the  lien  of  the 
execution  relates  back  to  the  test  thereof,  which  is  the  first  day  of  the 
term  at  which  the  judgment  was  rendered,  although  such  first  day  of  the 
term  was  more  than  four  months  before  the  bankruptcy.'"' 

And"  it  would  seem  on  principle  that  the  bankruptcy  courts  need  not, 
in  this  particular,  adopt  the  fictions  of  the  State  law,  since  the  peculiar 
title  and  rights  coiiferred  by  the  Bankruptcy  Act  for  the  protection  of  the 
insolvent  fund  are  involved. 

§  1460.  Fourth  Element  to  Nullify  Lien — Insolvency.^ — The  debtor 
must  have  been  insolvent  at  the  time  it  was  obtained.''^ 

69.  Wrede  v.  Clark,  21  A.  B.  R.  821  As  to  what  constitutes  insolvency, 
(N.  Y.  Sup.  Ct.  App.  Div.),  quoted  at  "fair  valuation,"  etc.,  and  the  time  the 
§  1455.  insolvency   is    to    be   taken,    see    ante, 

70.  In  re  Darwin,  8  A.  B.  R.  703  (C.  "Sixth  Element  of  a  Preference,"  § 
C.  A.  Tenn.).  1342,  et  seq. 

71.  Bankr.  Act,  §  67  (f ) ;  Simpson  v.  Adjudication  of  Bankruptcy  as  Proof 
Van  Etten,  6  A.  B.  R.  204,  108  Fed.  199  of  Insolvency.— The  adjudication  of 
(D.  C.  Penn.);  Levor  v.  Seiter,  5  A.  B.  bankruptcy  itself  is  proof  of  insol- 
R.  576  (N.  Y.  Sup.  Ct,  reversed,  on  vency  if  based  on  an  act  of  bank- 
other  grounds,  in  8  A.  B.  R.  459,  74  N.  ruptcy  involving  insolvency  at  the 
Y.  Supp.  499) ;  incidentally,  Clarke  v.  date  of  the  levy,  Levor  v..  Seiter,  5 
Larremore,  9  A.  B.  R.  476,  188  U.  S.  A.  B.  R.  576,  69  N.  Y.  Supp.  987  (re- 
486;  impliedly,  Hardt  v.  Schuylkill,  versed,  on  other  grounds,  in  8  A.  B.  R. 
etc.,  Co.,  8  A.  B.  R.  481,  74  N,  Y.  459,  74  N.  Y.  Supp.  499).  See  also, 
Supp.  549;   In  re   Collins,  3  A.  B,   R.  1  post,    §    1776. 

(Ref.  Iowa):    Insolvency,  however,  ad-  in  re  Friedman,  1  A.  B.  R.  510  (Ref. 

mitted  by  agreement   of  parties.  N.   Y.):     "*     *     *     it  is  essential  that 
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Keystone  Brew.  Co.  v.  Schermer,  31  A.  B.  R.  279,  341  Pa.  361:  "It  will  be  no- 
ticed that  under  this  section,  two  things  are  required  in  order  to  render  a  lien 
void:  First,  it  must  have  been  entered  within  four  months  prior  to  the  filing  of 
the  petition  in  bankruptcy  *  *  *.  Second,  the  judgment  must  have  been  en- 
tered against  a  person  who  was  insolvent  at  the  date  of  its  entry.  *  *  * 
Whether  or  not  the  bankrupt  was  insolvent  at  the  time  of  the  entry  of  the  judg- 
ment is  a  question  of  fact  which  has  been  determined  by  the  referee,  and  he 
has  found  that  the  judgment  debtor  was  not  insolvent  when  the  judgment  was 
entered:  It  was  not  therefore  void  for  this  reason.  If-the  lien  of  the  judgment 
on  the  bankrupt's  real  estate  was  valid,  and  was  not  avoided  by  the  adjudication 
in  bankruptcy,  then  his  grantee  took  the  land  subject  to  the  lien  of  the  judgment, 
and  no  action  by  the  trustee  in  bankruptcy  to  which  the  lien  creditors  were 
not  parties,  could  affect  their  rights." 

And  the  burden  of  proof  of  the  insolvency  is  on  the  trustee  or  other  party 
asserting  it. 

Keystone  Brewing  Co.  v.  Schermer,  30  A.  B.  R.  279,  241  Pa.  361:  "We  think, 
too,  that  the  referee  rightly  held  that  the  burden  of  proving  the  insolvency  of 
the  judgment  debtor  at  the  date  of  the  entry  of  the  judgment  rested  upon  the 
party  alleging  it.  On  the  record  the  judgment  is  regular  and  apparently  valid, 
and  it  is  incumbent  on  those  attacking  its  validity  to  establish  their  allegations 
by  affirmative  proof." 

§  1461.  Fifth  Element  to  Nullify  Lien  by  Legal  Proceedings — 
Debtor  Must  Eventually  Be  Adjudged  Bankrupt. — The  debtor  must 
eventually  be  adjudged  bankrupt,  else  the  lien  is  not  invalidated.'^^  Thus, 
before  adjudication,  the  lien  is  not  annulled  and  no  power  exists  to  com- 
pel summary  surrender  of  the  property  levied  on,  although  injunction  may 
issue  to  preserve  the  status  quo.^^a    Consequently,  a  receiver  may  not,  before 

the    bankrupt    should    be    insolvent    at  son    that    by    subdivision    "f"    of    §    67 

the  time  the   attachment  is   levied."  all  attachments  levied  against  a  person 

Dunn  Salmon  Co.  v.  Pillmore,  19  A.  insolvent  at  any  time  within  the  filing 

B.   R.   172,   106   N.   Y.   88;   inferentially,  of     the     petition     in     bankruptcy     are 

Coal  Land  Co.  v.  Ruffner,  21  A.  B.  R.  deemed     null    and    void     in    case    the 

474,   165   Fed.   881    (C.   C.   A.   W.   Va.);  adjudication    in    bankruptcy    is    made. 

Keystone  Brewing  Co.  v.  Jacob  Scher-  *     *     *     Cook's   attachment   therefore 

mer  et  al.,   31  A.   B.   R.  279    (Sup.   Ct.  having  been  rendered  null  and  void  by 

Penn.) ;    Wise    Coal    Co.    v.    Columbia,  reason    of    the    adjudication    in    bank- 

etc,    Co.,    27  A.    B.   R.   445     (Ct.   App.  ruptcy,    it  was    of  no  further    potency 

Div.).  to  affect  or  encumber  the  property  of 

But  see  curious  construction  of  §  67f,  the  bankrupt,    and  it    follows  that    the 

to  the  effect  that  if  the  insolvency  oc-  inquiry    as    to    the    insolvency    of    the 

curred    at    any    time    within    the    four  bankrupt    at    the    time    the    attachment 

months  it  is  sufficient,  even  though  not  was   levied   was   wholly   irrelevant   and 

existing   at   the   time   the   lien   was   ob-  immaterial.     It  could  in  no  way  affect 

tained,   as   if   the   clause   "at   any   time"  the     inefficacy    of     the    attachment    so 

modified     merely    the     insolvency    and  rendered   by   the   adjudication." 

not    the    liens    by    legal    proceedings.  Newberry  Shoe  Co.  v.  Collier,  25  A. 

Cook   V.    Robinson.    28    A.    B.    R.    1S2,  B.  R.  130   (Sup.  Ct.  Va.). 

194   Fed.   753    (C.   C.  A.  Alaska):     "So  72.    In  re   Greek  Mfg.   Co.,  21  A.   B. 

that  the  plaintiff  in  error  is_  precluded  R.  717,  167  Fed.  427   (D.  C.  Pa.);   also, 

by  the  adjudication  to  question  the  in-  see,   impliedly,   all  other   decisions,   un- 

solvency    of   Robinson    at   the    time    of  der  this  subdivision,  since  they  are  all 

the  filing  of  the  petition  in  bankruptcy,  predicated,    impliedly    at    any    rate,    on 

and    it    does    not   affect    the    case_  that  adjudication. 

Robinson  may  not  have  been  insol-  73a.  See  post,  "On  Adjudication,  In- 
vent at  the  time  the  attachments  of  validating  of  Lien  Relates  Back,  etc.," 
Cook    were  levied.      This  for    the  rea-  §  1467. 
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adjudication,  be  required  summarily  to  surrender  the  assets  in  his  hands, 
though  the  receivership  has  been  created  within  the  four  months  pre- 
ceding the  bankruptcy. 

Obiter,  impliedly,  In  re  Kernsten,  6  A.  B.  R.  519,  110  Fed.  929  (D.  C.  Wis.): 
"The  further  question  as  to  jurisdiction  over  the  assets  of  the  bankrupts,  now 
in  the  possession  of  the  receiver  appointed  by  the  Circuit  Court  of  Calumet 
County,  which  is  set  up  in  a  plea  by  the  answering  creditors,  is  not  one  affect- 
ing the  jurisdiction  of  the  court  to  proceed  to  an  adjudication  in  bankruptcy,  and 
cannot  be  raised  at  this  stage  of  the  proceedings,  nor  in  the  form  here  presented. 
It  is  true  that  jurisdiction  over  the  estate  of  a  bankrupt  is  essential  for  its 
due  administration  under  the  provisions  of  the  act  of  Congress,  but  if  the 
jurisdiction  of  the  bankruptcy  court  to  that  end  is  ultimately  questioned,  the 
issue  can  arise  only  after  bankruptcy  is  adjudged  and  a  trustee  or  other  cus- 
todian is  appointed  and  qualified  to  take  possession." 

State  ex  rel  Strohl  v.  Sup.  Ct.  of  Kings  Co.,  2  A.  B.  R.  97  (Sup.  Ct.  Wash.): 
"It  would  seem  that  a  corporation  created  under  the  laws  of  this  State  should 
be  subject  to  the  chancery  jurisdiction  of  the  courts,  and  that  creditors  of 
such  corporations  should  have  their  ordinary  remedies  under  existing  State 
laws  until  such  corporation  is  adjudged  a  bankrupt  under  the  law  of  Congress 
and  by  the  proper  tribunal.  Unquestionably,  upon  such  adjudication  the  power 
of  the  State  court  to  further  proceed  ceases." 

Thus,  likewise,  liens  by  legal  proceedings  upon  an  individual  partner's 
property  obtained  by  an  individual  creditor  are  not  nullified,  where  the 
partnership  is  adjudicated  bankrupt  but  the  partner  is  not  adjudicated 
bankrupt  as  an  individual.f^" 

The  lien  is  not  invalidated  by  the  mere  filing  of  the  petition.  It  is  null 
and  void  only  "in  case  the  debtor  be  adjudged  bankrupt.'"^^" 

§  1462.  Invalidity  of  Liens  by  Legal  Proceedings  Ultimately 
Rests  on  Basis  of  Preference. — Upon  reflection,  it  becomes  evident  that 
the  invahdity  of  such  liens  rests  on  almost  the  same  basis  as  the  voidabil- 
ity of  preferences.''* 

In  re  Kenney,  5  A.  B.  R.  357,  105  Fed.  897  (C.  C.  A.  N.  Y.,  affirmed,  on 
other  grounds,  in  Clarke  v.  Larremore,  188  U.  S.  486) :  "There  can  be  no 
doubt  that  it  was  the  intention  of  Congress  by  this  section  to  prohibit  creditors 
of  a  bankrupt  from  obtaining  preferences  over  other  creditors,  as  the  result  of 
any  legal  proceedings  against  him,  during  the  period  of  four  months  prior  to  the 
filing  of  the  petition;  and  apt  words  are  used  to  express  that  intention.  The 
property  of  the  bankrupt  is  safeguarded  against  all  such  proceedings  by  the 
provisions  that  such  of  them  as  would  ordinarily  be  liens  against  such  bankrupt 

73b.    Contra,  and  that  assignee  of  in-  73c.    Bankr.  Act,   §  67  "f." 

dividual  may  be  ordered  summarily  to  74.      Inferentially,      compare,      In     re 

surrender  assets:    In  re  Stokes,  6  A.  B.  Koslowski,   18   A.   B.   R.   723,   153   Fed. 

R.    263,    106    Fed.    312    (D.    C.    Penn.).  823    (D.    C.    Pa.),    quoted    partially    at 

And    this    is    so    notwithstanding    the  §  1459;  inferentially,  Dunn  Salmon  Co. 

partnership    bankruptcy    draws    in    the  v.  Pillmore,  19  A.  B.  R.  172,  106  N.  Y. 

individual  estates  of  the  members  even  88;   impliedly,   Woods   v.   Klein,   22   A. 

though  they  be  not  adjudged  bankrupt  B.    R.   722,   223    Pa.    St.   257,    quoted   at 

individually.      See    analogous    proposi-  §   1444. 
tion     under     "Preferences,"     §§     1291, 
131354;    post,    §    2266. 
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shall  be  deemed  null  and  void,  and  the  property  wholly  discharged  and  re- 
leased from  the  same.  A  broad  and  liberal  construction  of-  the  section  should 
be  adopted  if  necessary  to  effect  this  intent,  but  no  strained  construction  is 
necessary  in  the  face  of  language  so  comprehensive." 

First  Nat'l  Bk.  v.  Staake,  15  A.  B.  R.  645,  202  U.  S.  141:  "If  the  interest  of 
Baird  in  this  property  were  sold  solely  for  the  benefit  of  the  attaching  credit- 
ors, it  would  obviously  result  in  a  preference  to  those  creditors  over  the  general 
creditors  of  his  estate,  and  in  fraud  of  the  Bankruptcy  Act,  which  is  designed 
to  secure  equality  among  all  creditors." 

In  re  Tune,  8  A.  B.  R.  291,  115  Fed.  906  (D.  C.  Ala.):  "The  main  reason 
for  the  four  months  provision  was  to  prevent  the  race  by  creditors  to  seize  the 
estate  of  the  insolvent  when  it  is  found  that  he  is  in  failing  circumstances  and 
to  prevent  the  preferences  whic^  would  follow  if  liens  and  attachments  were 
allowed  during  that  period." 

In  the  case  of  legal  liens  to  be  sure,  it  is  not  necessary  to  prove  that  the 
judgment  lien  was  obtained  by  a  creditor — as  the  term  creditor  is  used  in 
bankruptcy — a  judgment  lien  obtained  by  anyone  being  equally  void;  nor  is 
it  necessary  to  prove  that  the  effect  of  the  enforcement  of  the  lien  would 
be  to  give  such  a  one  a  greater  percentage  of  his  claim  than  some  one  else ; 
nor  is  it  necessary  to  prove  the  lienholder  had  reasonable  cause  for  believ- 
ing anything — beliefs  and  intents,  in  short,  cutting  no  figure  in  considering 
the  invalidity  of  legal  liens.'' ^ 

Yet  the  theoretical  basis  of  the  invalidity  of  legal  liens  is  the  same  as  that 
of  the  voidability  of  preferences — protection  of  the  trust  fund  belonging  to 
all  the  creditors,  so  that  the  maxim,  "Equality  is  equity"  may  have  full 
sway. 

In  re  Richards,  3  A.  B.  R.  153,  96  Fed.  935  (C.  C.  A.  Wis.):  "It  asserts  the 
principle  that,  as  between  creditors,  "equality  is  equity"  and  that  the  race  of 
diligence  must  cease,  with  respect  to  legal  proceedings  against  a  person  who 
is  insolvent,  at  the  commencement  of  four  months  preceding  the  filing  of  the 
petition." 

In  re  Baird,  11  A.  B.  R.  437  (D.  C.  Va.):  "While  the  State  law  gives  to 
diligent  creditors  who  attach  a  priority  of  payment — a  preference — over  those 
who  do  not  attach,  it  is  beyond  dispute  that  the  intent  of  the  Bankrupt  Law 
(except  as  to  rights  gained  more  than  four  months  before  the  filing  of  the 
petition  in  bankruptcy)  is  just  the  reverse.  The  intent  of  the  latter,  except 
as  aforesaid,  is  to  pro  rata  all  available  assets,  and  to  prevent  any  priority  of 
payment  being  obtained  by  any  creditor  within  the  four  months,  whether  by 
consent  of  the  debtor  or  by  the  diligence  of  the  creditor." 

Nevertheless  the  operation  of  §  67  (f)  is  not  confined  to  liens  that  create 
preferences.'^*' 

§  1463.  Clause  "f '  of  §  67  Supersedes  Clause  "c"  Where  in 
Conflict. — Clause  "f"  of  §  67  supersedes  clause  "c"  of  the  same  section,'^'' 
wherever  they  are  in  conflict. 

75.  In  re  Richards,  3  A.  B.  R.  145,  77.  Bankr.  Act  §  67  (c) :  "A  lien 
96  Fed.  935  (C.  C.  A.  Wis.);  In  re  created  by  or  obtained  in  or  pursuant 
Baird,  11  A.  B.  R.  435   (D.  C.  Va.).  to  any  suit  or  proceeding  at  law  or  in 

76.  See  ante,  this  subdivision,  para-  equity,  including  an  attachment  upon 
graph,  §  1431.  mesne  process  or  a  judgment  by  con- 
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In  re  Richards,  3  A.  B.  R.  145,  96  Fed.  935  (C.  C.  A.  Wis.):  "These  two  sub- 
divisions, 'c'  and  'f,'  in  our  judgment,  are  plainly  antagonistic  and  irreconcilable. 
The  former  saves  a  lien  obtained  through  legal  proceedings  begun  within  four 
months,  unless  it  was  obtained  and  permitted  while  the  debtor  was  insolvent, 
or  the  creditor  had  reasonable  cause  to  believe  such  insolvency,  or  the  lien 
was  sought  and  permitted  in  fraud  of  the  provisions  of  the  act.  The  question 
of  the  pecuniary  condition  of  the  debtor  and  knowledge  upon  the  part  of  the 
creditor  are  influential  in  determining  the  validity  of  the  lien  so  obtained.  But 
subdivision  'f  is  broader  in  its  scope,  and  avoids  all  liens  obtained  through 
legal  proceedings  within  the  time  stated  against  a  person  who  is  insolvent, 
within  the  meaning  of  the  subdivision,  irrespective  of  knowledge  on  the  part 
of  the  creditor  of  the  fact  of  insolvency,  and  irrespective  of  the  question  whether 
the  obtaining  of  the  lien  was  in  any  way  suffered  and  permitted  by  the  debtor. 
It  avoids  all  liens  obtained  through  legal  proceedings  against  a  person  who  is 
insolvent  within  four  months  before  the  filing  of  the  petition.  We  are  unable 
to  reconcile  these  provisions.  They  are  broadly  and  clearly  in  antagonism. 
It  is  a  question,  therefore,  how  they  may  be  reconciled,  for  that  is  impossible. 
The  question  is,  which  shall  prevail?  The  rule  in  such  cases  is  stated  by 
Puffendorf  (Potter,  Dwar.  St.  [Ed.  1871]  p.  132):  'When  we  meet  with  a 
seeming  repugnancy  in  the  terms,  conjectures  are  necessary  to  work  out  the 
genuine  sense,  by  reconciling  it,  if  it  is  possible,  to  those  terms  that  seem  to  be 
repugnant.  But,  if  there  be  a  clear,  evident  repugnancy,  the  latter  vacates  the 
former.     This  rule  applies  to  the  making  of  laws,  wills  and  contracts.' 

"Under  this  rule,  subdivision  'f  must  control,  and  we  find  confirmation  of  the 
justice  of  this  rule  in  the  history  of  this  "act.  Two  bills  in  bankruptcy  were 
presented  to  Congress;  one  to  the  Senate  and  one  to  the  House  of  Representa- 
tives. They  were  broadly  divergent  in  spirit.  One  was  supposed  to  be 
largely  in  the  interest  of  the  creditor;  the  other  largely  in  the  interest  of  the 
debtor.  Subdivision  'c'  of  §  67  was  contained  in  the  House  bill;  subdivision 
'f  was  contained  in  the  Senate  bill.  The  two  houses  v/ere  at  disagreement 
respecting  these  bills,  and  the  matter  was  referred  to  a  conference  committee 
of  the  two  houses  near  the  end  of  the  session,  resulting  in  the  incorporation 
into  the  House  bill  of  subdivision  'f,'  which  was  in  the  Senate  Bill.  Mr.  Hen- 
derson,  in   presenting   the   conference   report   to   the    House,    stated   that   subdi- 

fession,    which    was    begun    against    a  ered    to  perfect    and  enforce    the  same 

person   within   four  months   before   the  in  his  name  aS  trustee  with  like  force 

filing  of  a  petition  in  bankruptcy  by  or  and    effect  as    such  holder    might  have 

against  such  person  shall  be   dissolved  done    had  not  bankruptcy    proceedings 

by  the   adjudication  of  such   person  to  intervened." 

be    a    bankrupt    if    (1)    it    appears    that  In  re  Tune,  8  A.  B.  R.  285,  115  Fed. 

said    lien   was    obtained    and   permitted  906    (D.    C.    Ala.);    impliedly;    Bear    v. 

while  the  defendant  was  insolvent  and  Chase,  3  A.  B.  R.  746,  99  Fed.  920   (C. 

that  its  existence  and  enforcement  will  C.  A.  S.  C.) :    compare.  In  re  Hopkins, 

work  a  preference,  or  (2)  the  party  or  1  A.  B.  R.  209  (Ref.-Ala.),  where  clause 

parties  to  be  benefited  thereby  had  rea-  67   (c)   is  held  to  apply  to  "new"  liens 

sonable  cause  to  believe  the  defendant  created  by  legal  proceedings.     Also,  for 

was  insolvent  and  in  contemplation  of  peculiar  but  erroneous  construction,  see 

bankruptcy,   or   (3)    that  such   lien  was  In  re  Collins,  2  A.  B.  R.  1  (Ref.  lovva), 

sought    and  permitted    in  fraud    of  the  begun   within   the   four   months   period 

provisions    of  this  Act;    or  if    the  dis-  while  clause  67  (f)  applies  to  liens  cre- 

solution    of    such    lien    would    militate  ated    within    the    four    months    on    old 

against  the  best  interests  of  the  estate  proceedings  instituted  before  that  time, 

of    such  person    the  same    shall  not  be  This  construction  was  rejected:     In  re 

dissolved,  but  the  trustee  of  the  estate  Friedman,  1  A.  B.  R.  510  (Ref.  N.  Y.). 

of  such  person,   for   the   benefit  of  the  Cook   v.  Robinson,    28  A.  B.    R.  182, 

estate,  shall  be  subrogated  to  the  rights  194  Fed.  753  (C.  C.  A.  Alaska), 
of  the  holder  of  such  lien  and  empow- 
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vision  'f,'  was  incorporated  into  the  bill  to  strengthen  the  bill.  31  Congressional 
Record,  pt.  7,  p.  6438,  June  28,  1898.  The  confusion  results  from  the  omission 
of  the  conference  committee  to  modify  the  language  of  subdivision  'c,'  or  to 
strike  it  out  altogether;  but  the  passage  of  the  bill  by  the  House  with  subdi- 
vision 'f,'  contained  in  it,  after  this  report  of  the  conference  committee,  must 
be  taken  as  an  indication  of  the  will  of  the  lawmaking  power  that  the  provi- 
sions of  subdivision  'f  shall  prevail,  notwithstanding  anything  antagonistic  to 
them  previously  found  in  the  act.  We  are  of  opinion,  therefore, 
under  the  rule  stated,  corroborated  and  justified  by  the  action  of  Congress, 
that  the  provisions  of  subdivision  'f  must  prevail  over  those  of  subdivision  'c,' 
and  that  all  liens  obtained  through  legal  proceedings  within  the  time  stated 
against  a  person  who  is  insolvent,  and  irrespective  of  any  sufferance  or  per- 
mission thereof  by  the  debtor  and  of  any  knowledge  by  the  creditor  of  the 
debtor's  insolvency,  are  avoided  if  that  subdivision  can  be  held  to  apply  to 
voluntary  proceedings  in  bankruptcy,  and  if  another  objection,  hereinafter 
considered,  is  unavailing." 

In  re  Rhodes,  3  A.  B.  R.  380  (D.  C.  Pa.):  "  *  *  *  under  the  rule  that 
when  there  is  a  clear  and  evident  repugnancy  between  the  two  classes  of  the 
same  statute,  the  latter  vacates  the  former." 

I 

Since  clause  "f"  covers  in  great  part  the  same  transactions  and  is  broader 

than  clause  "c,"  clause  ''c"  need  not  be  considered  here  further  than  simply 
to  observe  that  the  persistence  of  both  these  clauses  indicates  the  conflict  that 
wages  all  through  the  law  between  the  two  different  theories  that  struggled 
for  supremacy  in  the  framing  of  the  law.  The  first  theory — that  em- 
bodied in  clause  "c" — introduced  the  element  of  intent  and  knowledge; 
whilst  the  other  theory — that  embodied  in  clause  "f" — cast  aside  all  consid- 
eration of  the  intent  with  which  a  preference  was  given  or  received  and  made 
the  result  of  the  transaction  the  real  test,  that  is  to  say,  made  its  effect 
upon  the  insolvent  fund  the  test — as  to  whether  the  shares  of  the  other  cred- 
itors were  going  to  be  made  less  by  the  transaction  than  was  proportionate. 
Clause  "c,"  makes  the  invalidity  depend  upon  the  knowledge  of  the  creditor 
as  to  its  working  a  preference,  or,  at  any  rate,  upon  the  debtor's  "permit- 
ting" of  the  lien.'''* 

Nevertheless,  clause  (c)  is  not  to  be  entirely  disregarded,  for  it  is  still 
part  of  the  statute.'''® 

First  Nat.  Bk.  v.  Title  &  Trust  Co.,  24  A.  B.  R.  330,  178  Fed.  187  (C.  C.  A. 
Pa.).  "It  has  been  suggested,  however,  that  §§  67c  and  67f  are  in  such  conflict 
that  both  of  them  cannot  stand,  and  that  67f  must  stand  as,  the  later  declaration 
of  the  legislative  will.  *  *  *  In  so  far  as  67c  is  in  conflict  with  67f,  the  for- 
mer is  doubtless  superseded  by  the  latter  section.  But,  if  our  construction  of 
67c  is  correct,  the  lien  now  under  consideration  was  not  dissolved  by  any  of  its 
provisions,  but,  on  the  contrary,  it  was  preserved,  and  the  trustee,  by  operation 
of  law  and  without  any  intervening  court  order,  subrogated  to  the  rights  of  the 

78.  In  re  Arnold,  2  A.  B.  R.  180  (D.  basis  of  the  decision  in  In  re  Pollman, 
C.  Ky.);  compare,  In  re  Burrus,  3  A.  19  A.  B.  R.  474,  156  Fed.  221  (D.  C.  N. 
B.  R.  296,  97  Fed.  926  (D.  C.  Va.).  Y.),    quoted  at    §  1450^;    and  in    Coal 

79.  Compare  reference  thereto,  First  Land  Co.  v.  Ruffner,  21  A.  B.  R.  474, 
Nat'l  Bk.  V.  Staake,  15  A.  B.  R.  642,  202  165  Fed.  881  (C.  C.  A.  'W.  Va.),  quoted 
U.    S.    141.      This    clause,    also,    is    the  at  §  1603. 
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former  receiver.  Section  67f  does  not  conflict  with  this  view  of  67c.  Section  67f| 
like  clauses  1,  2,  and  3,  of  the  first  sentence  of  67c,  relates  only  to  liens  obtained 
for  the  benefit  of  less  than  all  of  the  bankrupt's  general  creditors,  and  not  to  a 
lien  which  benefits  all  the  creditors  and  the  dissolution  of  which  will  result  in 
giving  priority  to  particular  creditors.  A  trustee  in  bankruptcy  is  not  by  67f  sub- 
rogated by  mere  operation  of  law  to  the  rights  of  a  levying  creditor.  He  must 
obtain  an  order  of  court  preserving  the  rights  of  the  levying  creditor  for  the 
benefit  of  the  bankrupt's  estate,  as  was  done  in  First  National  Bank  v.  Staake,  202 
U.  S.  148,  15  Am.  B.  R.  639.  There  the  Supreme  Court,  after  quoting  both  67c 
and  67f,  and  without  intimating  that  67c  is  superseded  by  67f,  upheld  the  lien  of 
an  attachment  levied  on  lands  which  the^efendant  in  attachment  had  conveyed, 
and  against  whom  bankruptcy  proceedings  were  commenced  within  four  months 
after  the  levy,  not  for  the  benefit  of  the  attaching  creditor,  but  for  the  benefit 
of  the  trustee  in  bankruptcy  who  thereby  acquired  priority  over  the  grantee's  un- 
recorded deed." 

And  it  is  upon  this  clause,  most  reasonably,  that  the  superseding  of  the 
custody  of  the  State  courts  rests  in  cases  of  assignments  for  the  benefit  of 
creditors,  receiverships,  etc.,**'  and  it  is  rather  under  this  section  than  under 
§  67  "f"  that  such  general  assignments,  receiverships,  etc.,  within  the  four 
months,  are  to  be  declared  null  and  void  as  liens  by  legal  proceedings, 
since  §  67  "f"  requires  insolvency  to  exist  as  an  essential  element  to  the 
nullification;  whilst  §  67  "c"  would  not  so  require  but  would  declare  such 
assignments,  receiverships,  etc.,  within  the  four  months,  absolutely  null 
and  void,  as  being  sought  and  permitted  in  fraud  of  the  provisions  of  this 
Act." 

And  again,'  it  is  under  this  clause  that  the  bankruptcy  court  has  re- 
quired the  surrender  of  a  lien  obtained  in  a  foreign  country  upon  property 
of  the  bankrupt  there,  as  a  prerequisite  to  the  creditor's  participation  in 
the  bankruptcy  here.*^ 

§  1464.  Clause  "f"  Applies  to  Voluntary  Bankruptcies  as  Well 
as  to  Involuntary. — Clause  "f"  applies  to  voluntary  bankruptcies  as  well 
as  to  involuntary  bankruptcies,  notwithstanding  it  refers  in  its  mere  word- 
ing only  to  cases  where  a  petition  is  filed  "against"  a  person ;  ^^  for  clause 

80.  See  discussion,  post,  §  1603,  et  {Sup.  Ct.  N.  Y.);  In  re  Richards,  2  A. 
seq.  Compare,  Coal  Land  Co.  v.  Ruff-  B.  R.  518  (affirmed  in  3  A.  B.  R.  145, 
ner,  21  A.  B.  R.  474,  165  Fed.  881  (C.  C.  C.  A.  Wis.,  96  Fed.  935);  McKenney 
C.  A.  W.  Va.);  compare.  First  Nat.  Bk.  v.  Cheney,  11  A.  B,  R.  54,  118  Ga.  387; 
V.  Title  &  Trust  Co.,  24  A.  B.  R.  330,  Mohr  &  Sons  v.  Mattox,  12  A.  B.  R. 
178  Fed.  187  (C.  C.  A.  Pa.),  quoted  at  332  (Sup.  Ct.  Ga.);  In  re  Blair,  6  A.  B. 
§   1603.  R.  206    (D.   C.   Mass.,    disapproving  In 

81.  In  re  Gutwillig,  1  A.  B.  R.  393,  92  re  De  Lue,  1  A.  B.  R.  387,  91  Fed.  510); 
Fed.  337  (C.  C.  A.  N.  Y.).  In  re  Vaughan,  3  A.  B.  R.  363,  97  Fed. 

82.  In  re  Pollman,  19  A.  B.  R.  474,  560  (D.  C.  N.  Y.);  In  re  Lesser,  3  A. 
156  Fed.  221  (D.  C.  N.  Y.),  quoted  at  B.  R.  815,  100  Fed.  433  (D.  C.) ;  In  re 
§  1450J4.                      •  McCartney,  6  A.  B.  R.  367,  109  Fed.  621 

83.  Peck  Lumber  Co.  v.  Mitchell,  1  (D.  C);  Jones  v.  Stevens,  94  Me.  582, 
A  B  R  701  (Penn.  Com.  Pleas);  48  Atl.  170,  5  A.  B.  R.  571;  obiter.  In  re 
Brown  v.  Case,  6  A.  B.  R.  744,  61  N.  Higgins,  3  A.  B.  R.  367  (D.  C.  Ky.);  In 
E  279  (Mass.  Sup.  Jud.  Ct);  Mencke  v.  re  Dobson,  3  A.  B.  R.  420  (D.  C.  Ills.); 
Rosenberg,  9  A.  B.  R.  323,  202  Penn.  In  re  Fellerath,  2  A.  B.  R.  40,  95  Fed. 
St    131;  In  re  Benedict,  8  A.  B.  R.  463  121  (D.  C.  Ohio);  In  re  Brown,  1  A.  B. 
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(1)  of  §  1  says:    "A  person  'against'  whom  a  petition  has  been  filed  shall 
include  a  person  who  has  filed  a  voluntary  petition." 

§  1465.  Does  Not  Impair  Obligations  of  Contract  nor  Divest 
Vested  Rights. — Clause  "f"  does  not  impair  the  obligation  of  a  contract 
nor  divest  the  attaching  creditor  of  a  vested  right. s* 

§  1466.  Operates  Only  on  Liens  Obtained  before  Filing  of  Pe- 
tition.— Clause  "f"  avoids  only  liens  obtained  before  the  filing  of  the  pe- 
tition, and  does  not  affect  those  sought  to  be  obtained  afterwards.  The 
latter  are  to  be  reached  in  other  ways,  if  at  all.^^ 

In  re  Engle,  5  A.  B.  R.  373,  105  Fed.  893  (D.  C.  Pa.):'  "I  do  not  think  that 
clause  'f  of  §  67  applies  to  judgments  entered  after  the  adjudication.  It  seems 
clear  to  me  that  this  clause  refers  entirely  to  judgments  and  other  liens  obtained 
within  four  months  preceding  the  filing  of  the  petition;  and,  indeed,  I  do  not. 
find  any  provision  in  the  act  dealing  with  the  lien  of  judgments  entered  after 
the  proceeding  in  bankruptcy  has  been  begun.  The  reason  for  this  apparent 
omission  may  be  found  in  the  fact  that  §  70  expressly  provides  that,  after  the 
trustee  has  been  appointed,  the  title  to  the  bankrupt's  property  shall  vest  in 
him  as  of  the  date  of  the  adjudication;  and  while  it  is  true  that  during  the 
interval  between  the  adjudication  and  the  appointment  of  the  trustee  the  title 
to  the  property  remains  in  the  bankrupt,  it  is  a  title  liable  to  be  devested  upon 
the  appointment  of  a  trustee,  and  a  title  upon  which  no  permanent  lien  can  be 
acquired.  It  may  have  been  though  unnecessary  therefore,  to  pay  any  atten- 
tion to  what  must  be  an  unavailing  effort  to  obtain  a  lien.  A  similar  view 
concerning  the  scope  of  §  67f  has  been  expressed  in  the  Supreme  Court  of 
New  Jersey.  Kinmouth  v.  Breautigam,  4  Am.  B.  R.  344,  46  Atl.  769.  I  have 
been  speaking  of  voluntary  bankruptcy  merely.  In  a  case  of  involuntary  bank- 
ruptcy a  question  might  be  presented  concerning  the  lien  of  a  judgment  entered 
after  the  filing  of  the  petition,  but  before  the  entry  of  adjudication,  and  this 
question  I  have  not  considered." 

§  1467.  On  Adjudication,  Invalidating  of  Lien  Relates  Back  to 
Inception  of  Lien. — The  invalidity  relates  back  to  the  inception  of  the 
lien,  so  that,  for  all  purposes,  the  lien  may  be  said  never  to  have  existed.** 

R.  107,  91  Fed.  359  (DC.  Oregon);  In  a.  B.   R.  1   (Ref.  Iowa,  disapproved  in 

re  Friedman,  1  N.  B.  N.  308;  Mfg.  Co.  McKenney   v.  Cheney,    11  A.  B.    R.  58, 

V.  Mitchell,  1  N.  B.  N.  262;  obiter.  Bear  ug    Qa.   387).     Instance,   In   re   Walsh 

V   Chase,  3  A.  B.  R.  746,  99  Fed.  930  (C.  Bros.,  30  A.  B.  R.  472,  159  Fed.  560,  163 

C.    A.  S.  C);    Doyle  v.  Heath,    4  A.  B.  Ped.  353  (D.  C.  Iowa);  Hall  v.  Chicago, 

R.  705,  33  R.  I.  313  ,    „    ^    ,„,  etc.,  R.   Co.,  35  A.   B.  R.  53   (Sup.     Ct. 

Contra,  In  re  De  Lue,  1  A.  B.  R.  387,  Neb  ) 

Rl  ^"^«  ^i"  R°-R'^".nfi'?n^H  T  R^nin  '?  84.    Wood    V.  Carr,    10  A.    B.  R.    577 

Blair,  6  A.  B.  K.  206,  and  m  Brown  v.  ,-^      ^       ^     r    a       \ 

Case,  6  A.  B.  R.  744,  Supreme  Jud.  Ct.  ^^y.  Court  of  App  ). 

Mass.);  also,  contra,  In  re  Easley,  1  A.  ,  85.    Contra,    St.  Cyr    v.  Daignault,    4 

B.    R.  715,    93  Fed.  419    (D.  C,    disap-  A.  B.  R.  638,  103  Fed.  854  (D.  C.  Vt.); 

proved    in  Brown    v.  Case,    6  A.    B.  R.  compare,    Kinmouth  v.  Braeutigam,    10 

744,    Supreme    Jud.    Ct.    Mass.);    also,  A.  B.  R.  83,  63  N.  J    Eq.  103;  apparent 

contra.    In    re    O'Connor,    95    Fed.    943  instance,    Evans  v.  Stalle,    11  A.    B.  R. 

(D.  C,  disapproved  in  Brown  v.  Case,  183  (Minn.).     See  ante,  §  1453. 

6     A.    B.     R.    744,     -Supreme    Jud.    Ct.  86.    Clarke    v.  Larremore,    9  A.  B.  R. 

Mass.);    also,    contra,    In    re    Collins,   3  478,   188   U.   S.   486. 
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Mohr  &  Sons  v.  Mattox,  13  A.  B.  R.  332  (Sup.  Ct.  Ga.):  "The  adjudication 
of  the  defendant  as  a  bankrupt  on  a  petition  filed  within  four  months  of  the 
entering  of  the  judgments  rendered  the  judgments  null  and  void,  and  the 
nullity  and  invalidity  related  back  to  the  time  of  entry  of  the  judgments,  and 
affected  them  and  all  subsequent  proceedings." 

Thus,  a  sheriff  may  not  be  mulcted  by  an  execution  creditor  for  failure 
to  proceed  with  diligence  to  realize  upon  an  execution,  where  the  execution 
debtor  subsequently  goes  into  bankruptcy  within  the  four  months,  although 
had  he  proceeded  with  diligence,  he  might  have  made  the  money  on  his  ex- 
ecution and  safely  turned  it  over  to  the  execution  creditor  before  the  bank- 
ruptcy. 

Mohr  &  Sons  v.  Mattox,  12  A.  B.  R.  333  (Sup.  Ct.  Ga.,  distinguish- 
ing Levor  V.  Seiter,  8  A.  B.  R.  459;  also,  McKenney  v.  Cheney,  11  A.  B.  R.  54): 
"The  judgment  creditor,  obtains  his  lien  subject  to  its  being  defeated  if  the 
defendant  is  adjudicated  a  bankrupt  upon  a  petition  filed  within  four  months 
from  the  entry  of  judgment.  It  was  not  the  laches  of  the  sheriff  which  caused 
the  movants  to  lose  their  rights  under  their  judgment,  but  the  bankruptcy  law, 
which  nullified  their  lien." 

§  1468.  Lien  Absolutely  Void  and  Falls  of  Itself.— The  lien  falls 
of  itself  and  becomes  null  and  void  without  the  necessity  of  bringing  an 
action  to  annul  it.  It  is  ipso  facto  void.  In  other  words,  it  is  absolutely 
void,  not  simply  voidable. *'' 

Schmilovitz  v.  Bernstein,  5  A.  B.  R.  265  (Sup.  Ct.  R.  I.):  "It  was  conceded 
in  the  argument  of  the  case,  and  it  is  well  settled  by  adjudications  under  the 
Bankrupt  Act  of  1867,  that  an  attachment  on  mesne  process  made  within  four 
months  before  the  commencement  of  proceedings  under  the  United  States  Bank- 
rupt Act  by  or  against  the  defendant  in  an  action  in  a  State  court  was  dis- 
solved ipso  facto  by  the  bankruptcy  proceedings.  *  *  i=  The  provisions  of 
the  Act  of  1898  have  the  same  effect  with  respect  to  attachments  by  mesne 
process,  and  work  the  dissolution  of  other  specified  liens  as  well." 

In  re  Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C.  Ala.):  "There  is  no  longer  any 
right  of  possession  in  the  officer  of  the  State  Court  who  then  holds  merely  as 
bailee  for  the  person  rightfully  entitled  to  possession,  and  becomes  a  tres- 
passer if  he  fails  to  deliver  on  proper  demand." 

In  re  Beals,  8  A.  B.  R.  639,  116  Fed.  530  (D.  C.  Ind.) :  "The  moment  that 
Thomas  C.  Beals  was  adjudged  a  bankrupt,  the  statute  operated  ex  proprio 
vigore  to  nullify  and  render  void  the  judgment  set  up  in  the  answer  of  the 
Pennsylvania  Company,  and  to  wholly  release  and  discharge  the  debt  due  the 
bankrupt  from  such  judgment.  On  what  principle  can  this  court  hold  the 
judgment  to  be  of  any  force  and  effect  in  the  face  of  a  valid  statute  which 
declares  such  a  judgment  to  be  a  nullity?  The  adjudication  under  this 
statute  wipes  out  the  judgment  of  the  justice  as  effectually  as  though  it  never 
existed,   and   releases  and   discharges   the   debt   due   the   bankrupt  from   the   gar- 

87.    In    re  Breslauer,    10  A.  B.    R.  33;  Fed.  930  (C.  C.  A.  S.  C.) ;  impliedly,  In 

121    Fed    910    (D.  C.  N.  Y.);    Mohr  &  re    Walsh  Bros.,    30  A.  B.  R.  472,    159 

Sons  V.  Mattox,  13  A.  B.  R.  332   (Sup.  Fed.  560,    163   Fed.    352   (D.  C.    Iowa); 

Ct    Ga.);  In  re  Richards,  3  A.  B.  R.  506  impliedly,  In  re  Cohn,  18  A.  B.  R.  786 

(D    C.  N.  Car.);   In  re  Jennings,  8  A.  (Ref.  Calif.,  affirmed  by  D.  C);  obiter, 

B     R    365    (Ref.   N.  Y.);    inferentially.  In  re  Smith,  33  A.  B.  R.  864,  176  Fed. 

Bear  &  Co.  v.  Chase.  3  A.  B.  R.  746,  99  436  (D.  C.  N.  Y.),  quoted  at  §  234. 
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nishee  judgment  as  completely  and  effectually  as  would  a  formal  release 
executed  by  the  judgment  plaintiff.  In  obedience  to  the  positive  mandate  of 
the  statute,  the  court  must  deem  the  attachment  null  and  void,  and  the  wages 
due  the  bankrupt  wholly  released  and  discharged  from  the  same.  It  is  too 
firmly  settled  to  be  open  to  doubt  that,  if  a  garnishee  pays  over  money  on  a  void 
judgment,  he  must  bear  the  loss.  He  will  not  be  heard  to  say  that  he  paid  it 
in  obedience  to  a  void  judgment  after  notice  and  knowledge  that  the  judgment 
has  been  rendered  null  and  void  by  operation  of  law.  The  adjudication  having 
rendered  the  judgment  against  the  bankrupt  and  the  Pennsylvania  Company 
null  and  void,  it  must  be  treated  as  a  nullity  whenever  and  wherever  drawn  in 
question,  either  in  a  direct  or  in  a  collateral  proceeding.  Here  the  judgment  is 
drawn  in  question  collaterally,  and  its  nullity  results  from  the  subsequent 
adjudication  by  this  court  of  Thomas  C.  Beals  as  a  bankrupt." 

Laches,  therefore,  cannot  be  urged  as  against  the  trustee. 

Hardt  v.  Schuylkill  Plush  &  Silk  Co.,  8  A.  B.  R.  479,  69  App.  Div.  90,  74  N. 
Y.  Supp.  549:  "I  know  of  no  laches  on  the  part  of  the  trustee  that  would  make 
this  attachment  valid,  which  is  made  void  by  the  provision  of  the  Bankrupt 
Act." 

§  1469.  Nevertheless  Creditors  Not  to  Sit  by,  Else  Estopped. — 

Nevertheless  it  would  hardly  be  the  law  that  creditors  could  sit  by,  and, 
without  bringing  to  the  officer's  attention  the  fact  of  the  fihng  of  the  bank- 
ruptcy petition,  permit  him  to  pay  over  the  proceeds  of  an  execution  sale 
to  the  execution  creditor. 

§  1470.  Requisite  to  Bring  Situation  to  Notice  of  Court  or  Offi- 
cer Seeking  to  Enforce  Lien. — ^However,  in  practice  it  will  be  found 
that,  while  it  is  not  necessary  to  institute  an  action  to  annul  the  lien,  it  is 
usually  necessary,  and  is  certainly  proper,  to  institute  proceedings  of  some 
kind,  to  bring  the  matter  to  the  notice  of  the  court  or  officer  in  charge.*^ 

§  1471.  May  Come  into  Court  Where  Lien  Obtained  and  Ask  for 
Surrender. — Thus,  the  trustee  in  bankruptcy  may  come  into  the  case  where 
the  lien  was  obtained  and  ask  the  court  there  for  the  surrender  of  the 
property.89 

Hardt  v.  Schuylkill,  etc.,  Co.,  8  A.  B.  R.  481,  74  N.  Y.  Supp.  549:  "Although 
by  the  express  provision  of  the  statute  the  attachment  is  to  be  deemed  null 
and  void  and  the  property  affected  by  the  attachment  deemed  wholly  discharged 
and  released  from  the  same,  we  agree  with  the  court  below  that  it  was  the  proper 
practice  to  apply  to  the  court  for  an  order  formally  discharging  the  attachment 
and  releasing  the  goods  of  the  bankrupt  from  the  levy.  Certainly  the  sheriff 
could  not  be  required  to  assume  the  responsibility  of  releasing  a  levy  valid  but 
for  the  adjudication  of  bankruptcy.  It  is  the  duty  of  the  court,  upon  these  facts 
being  called  to  its  attention,  to  vacate  the  attachment  and  remove  the  lien  so 

88.    Hardt  v.  Schuylkill  Silk  Co.,  8  A.  89.    Instance,  In  re  Benedict,  8  A.  B. 

B.  R.  481,  74  N.  Y.  Supp.  549.  R.  463,  75  N.  Y.  Supp.  165  (N.  Y.  Sup. 

Notification    of  Attaching    Officer  by  Ct.);  inlpliedly.  In  re  Hecox,  31  A.  B. 

Referee.— Instance,  In  re  Walsh  Bros.,  R.    314,  164  Fed.    823  (C.  C.    A.  Colo.), 

20  A.  B.  R.  473,  159  Fed.  560,  163  Fed.  quoted  at  §  1611. 
353   (D.  C.  Iowa). 
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that  the  trustee  in  bankruptcy  can  take  the  proper  proceedings  to  recover  the 
property  of  the  bankrupt's  estate.'' 

In  re  Lesser  Bros.,  5  A.  B.  R.  320  (C.  C.  A.  N.  Y.,  reversed,  on  other  grounds, 
sub  nom.  Metcalf  v.  Barker,  187  U.  S.  165):  "Inasmuch  as  the  fund  was  in  the 
custody  of  the  State  court  and  had  been  in  such  custody  prior  to  the  institution 
of  the  proceedings  in  bankruptcy,  it  was  proper  to  make  no  order  in  regard  to 
the  action  of  that  court,  but  to  direct  the  trustee  in  bankruptcy  to  apply  to  it 
for  its  order  upon  the  receivers  to  make  payment  to  him." 

The  trustee  in  bankruptcy,  also,  may  come  into  the  case  where  the  lien 
was  obtained  and  ask  the  court  there  for  the  preservation  of  the  lien  of  the 
State  court  proceedings.^*' 

§  1472.  Comity  Requires  Resort  First  to  Court  Wherein  Lien 
Obtained. — Comity  requires  that  resort  be  first  had  to  the  State  Court 
wherein  the  proceedings  involving  the  lien  are  pending.^^ 

Obiter,  Scheyer  v.  Book  Co.,  7  A.  B.  R.  390,  112  Fed.  407  (C.  C.  A.  Ga.): 
"In  opposition  to  the  adjudication,  it  has  been  very  vigorously  insisted  in 
this  court  that  the  adjudication  in  bankruptcy  should  not  be  rendered,  because 
the  State  Bankruptcy  Court,  through  its  receiver  and  under  the  judgment  of 
dissolution,  has  taken  possession  of  all  the  property  of  the  corporation,  and  that 
by  reason  of  the  comity  which  does  and  ought  to  prevail  between  courts  of  the 
States  and  courts  of  the  United  States,  the  adjudication  in  bankruptcy  can 
result  in  no  administration  or  other  beneficial  effect.  For  the  purposes  of  this 
case,  we  may  concur  with  the  learned  counsel  in  his  views  on  this  matter  of 
comity,  but  we  are  of  opinion,  notwithstanding,  that  the  petitioning  creditors 
have  the  right  to  have  their  insolvent  debtor  adjudged  a  bankrupt,  if  for  no 
other  reason  still  for  the  purpose  of  insisting  upon  the  application  of  the 
provisions  of  the  Bankrupt  Law  annulling  preferences  in  certain  cases. 

"Section  67f  of  the  act  of  1898  reads;     *     *       * 

"Even  if  the  State  court  shall,  on  proper  application,  refuse  to  deliver  over 
the  estate  of  the  corporation  to  the  trustee  in  bankruptcy,  which  may  be 
properly  requested  of  the  State  court  by  the  trustee  on  the  ground  that,  under 
the  Bankrupt  Law  of  the  United  States,  which  is  paramount  to  the  Insolvency 
and  Liquidation  Laws  of  the  State  of  Alabama,  the  bankruptcy  court  has  ex- 
clusive jurisdiction  in  the  administration  and  settlement  of  the  bankrupt's 
estate,  still  the  trustee  may  intervene  in  said  proceedings  in  the  State  court,  and 
pray  that  the  provisions  of  the  Bankrupt  Law  applicable  to  the  administration 
of  the  estate  of  the  insolvent  and  defunct  corporation  shall  be  applied  in  behalf 
of  the  general  creditors,  and  thereby  procure  a  ruling  in  the  State  court  an- 
nulling the  preferences  herein  complained  of,  or  other  rulings  in  harmony 
with  the  Bankrupt  Laws  of  the  United  States." 

In  re  Hecox,  21  A.  B.  R.  314,  164  Fed.  823  (C.  C.  A.  Colo.)— a  case  of  a  re- 

90.  See  post,  §  1489;  Conti  v.  Sunseri,  court  should  decline  to  enjoin  the  of- 
18  A.  B.  R.  898  (Pa.  Com.  Pleas).  ficer  of  that  court." 

91.  Impliedly,  In  re  Shoemaker,  7  A.  Compare,  In  re  Lengert  Wagon  Co., 
B.  R.  437,  112  Fed.  648  (D.  C.  Va.):  6  A.  B.  R.  535,  110  Fed.  927  (D.  C.  N. 
"Solely  on  the  ground  that  the  State  Y.);  In  re  Hanks,  2  A.  B.  R.  634  (D. 
court  had  acquired  jurisdiction  of  the  C.  Ala.) ;  impliedly,  Maurau  v.  Carpet 
subject  matter  of  this  controversy  prior  Lining  Co.,  6  A.  B.  R.  734,  50  Atl.  (R. 
to  the  institution  of  the  bankruptcy  I.)  331;  Wilson  v.  Parr,  8  A.  B.  R.  234, 
proceedings,    comity  requires    that  this  115  Ga.  629;   (1867)   Ex  parte  Waddell, 

Fed.  Cas.  17.027. 
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ceivership  created  within  the  four  months:  "In  contemplation  of  the  Bank- 
rupt Act,  in  so  far  as  concerned  his  right  to  the  custody  of  the  property  of 
the  bankrupt,  he  stood  as  if  he  had  never  been  appointed  by  the  State  court. 
In  such  situation,  as  he  holds  the  property  not  in  his  own  right,  but  solely  in 
his  claimed  official  capacity,  it  was  his  duty,  on  notification  and  demand  by  the 
trustee  in  bankruptcy,  to  deliver  the  property  to  him.  But  inasmuch  as  he  was 
the  appointee  of  the  State  court,  as  a  mere  act  of  courtesy,  sometimes,  but 
hardly  accurately,  termed  'judicial  comity,'  the  bankrupt  court  in  the  first  in- 
stance directed  the  trustee  to  prefer  a  request  to  the  State  court  for  an  order 
on  its  receiver  to  deliver  the  property  in  his  custody  to  the  trustee.  In  such 
case,  if  the  State  court  decline  to  reciprocate  the  consideration  thus  paid  to  its 
dignity,  the  law  is  well  settled  that  it  is  then  competent  for,  and  the  duty  of, 
the  bankrupt  court  to  order  the  receiver  to  deliver  the  property  over  to  the 
trustee,  and  he  would  be  in  contempt  if  he  refuse  to  comply  therewith.  Con- 
trolling authorities  affirm  the  foregoing  proposition." 

In  re  Lesser,  3  A.  B.  R.  823,  100  Fed.  439  (D.  C.  N.  Y.,  reversed,  on  other 
grounds,  sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165) :  "Although 
the  partnership  receivers,  under  the  adjudication  in  the  Court  of  Appeals, 
have  no  legal  title  to  the  property,  they  are  still  the  custodians  of  it,  as  officers 
of  the  State  court  appointed  in  the  second  equity  suit  as  above  stated.  The 
fund  is,  therefore,  in  the  custody  of  the  State  court,  and  the  trustee  should 
apply  to  that  court  to  make  the  proper  order  for  the  payment  thereof  by  its 
receiver  to  the  trustee,  in  whom  it  is  vested  by  the  Bankrupt  Act.  The  obli- 
gations of  the  Bankrupt  Act  are  as  binding  upon  that  court  as  upon  this;  and 
it  is  not  to  be  doubted  that  on  proper  application  the  State  court  will  give  ap- 
propriate directions.'' 

In  re  Kersten,  6  A.  B.  R.  516,  110  Fed.  931  (D.  C.  Wis.):  "If  the  adjudication 
of  bankruptcy  so  operates,  "as  remarked  in  the  recent  decision  of  the  Supreme 
Court  in  Bryan  v.  Bernheimer  (5  Am.  B.  R.  633,  629,  U.  S.),  that  the  property 
of  the  bankrupts  is  'thereby  brought  within  the  jurisdiction  of  the  court  of 
bankruptcy,'  it  nevertheless  rests  with  the  State  court,  in  the  first  instance,  at 
least,  to  determine  its  course  when  such  contingency  is  duly  presented.  More- 
over, the  judicial  custody  can  be  changed  only  through  action  by  the  State 
court  for  its  release,  or  through  plenary  procedure,  in  conformity  with  the 
law  which  governs  both  jurisdictions,  and  in  accord  with  comity. 

In  re  Seebold,  5  A.  B.  R.  364,  105  Fed.  910  (C.  C.  A.  La.):  "The  State  court 
had  the  amplest  possession  of  the  subject  of  the  controversy  and  full  jurisdic- 
tion of  the  parties  at  the  date  of  the  institution  of  the  bankruptcy  proceedings. 
There  is  no  provision  in  the  present  bankrupt  law  which  authorizes  or  permits 
the  courts  of  bankruptcy,  by  the  use  of  either  summary  or  plenary  process,  to 
stop  the  proceedings  of  the  State  court  in  a  suit  in  which  it  had  already,  before 
the  institution  of  the  proceedings  in  bankruptcy,  obtained  possession  of  the  sub- 
ject matter  and  jurisdiction  of  the  parties.  What  effect  the  provisions  of  the 
Bankruptcy  Act  may  have  to  stay  proceedings  in  a  State  court  is  a  question  of 
which  that  court  has  full  jurisdiction  to  decide,  subject  to  prescribed  methods 
of  review,  and  which  the  courts  of  bankruptcy  may  not  attempt  to  limit  or  con- 
trol without  a  manifest  disregard  of  that  comity  which  is  an  essential  element 
of  our  public  law,  and  under  which  our  State  and  national  systems  of  judiciary 
work  is  admirable  harmony.  Certainly  with,  and  probably  without,  an  order  of 
the  court  of  bankruptcy,  the  trustee  in  this  case  could  have  made  his  application 
to  the  State  court  in  the  suit  therein  pending,  setting  up  his  claim,  or  the 
claim  of  the  estate  he  represents,  to  the  proceeds  in  question.'' 

Catling  V.  Seymour  Lumber  Co.,  8  A.  B.  R.  30,  113  Fed.  483  (C.  C.  A.-  Ga.) : 
"When  the  State  court  is  in  possession,  .through  its   receiver,   of  assets  that  it 
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is  without  jurisdiction  or  authority  to  hold  against  a  receiver  or  trustee  ap- 
pointed in  bankruptcy  proceedings,  instead  of  making  a  peremptory  order  on 
the  receiver  of  the  State  court  to  surrender  the  funds,  an  injunction,  if  neces- 
sary, might  be  granted  by  the  bankruptcy  court  to  prevent  the  unlawful  distri- 
bution of  the  assets,  until  application  could  be  made  to  the  State  conrt  for  an 
order  to  its  receiver  to  surrender  the  assets  to  the  proper  custodian.  The  laws 
of  the  United  States  being  equally  binding  on  all  the  courts,  we  cannot  assume 
that  the  State  court  would  refuse  to  administer  them.  We  a.'e  not  now  called 
on  to  decide  what  course  should  be  taken  in  the  event  of  a  disregard  of  the 
Bankrupt  Law  by  the  State  court.  That  such  application  should  be  made  in 
the  first  instance  to  the  State  court  is  sustained,  not  only  by  the  analogous 
cases  relating  to  comity,  but  by  adjudications  directly  in  point  on  this  question 
of  practice  under  the  Bankrupt  Law." 

In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.) :  "It  would  not  only 
be  unseemly,  but  altogether  disagreeable,  to  this  court,  to  pursue  any  course 
which  would  be  wanting  in  the  utmost  respect  and  courtesy  to  the  State 
tribunal,  and  orders  will  be  made  directing  the  trustee  to  apply  to  that  court 
for  leave  to  enter  a  special  appearance  in  the  case  there  pending,  styled 
'First  National  Bank  of  Fulton  v.  Henry  Knight  and  others,'  for  the  purpose 
of  filing  a  copy  of  this  opinion,  the  orders  made  in  pursuance  thereof,  a  copy 
of  the  adjudication  in  bankruptcy,  and  an  accompanying  application  for  an 
order  of  that  court  directing  its  receiver  to  turn  over  to  the  trustee  in  bank- 
ruptcy the  property  of  the  bankrupt  held  by  the  receiver." 

And  injunction  by  the  Bankruptcy  Court  will  be  refused  if  sought  in  the 
first  instance ;  ^^  except  perhaps  long  enough  to  enable  the  trustee  to  apply 
to  the  State  Court  for  a  surrender.^^ 

And  the  application  to  the  State  court  first  is  not  such  an  election  of 
forum  nor  is  a  refusal  thereof  such  a  res  judicata  as  to  preclude  subsequent 
application  to  or  action  by  the  bankruptcy  court.** 

And  the  requirement  is  simply  by  way  of  comity,  and  where  an  emer- 
gency exists,  the  trustee  need  not  apply  first  to  the  State  Court,  and  the 
bankruptcy  court  has  the  right  to  proceed  at  once  by  direct  summary  pro- 
ceedings against  the  court  officer.^^ 

§  1473.  Bankruptcy  Court  May  Enjoin.^The  trustee  or  other  proper 
party,  if  any  there  be,  to  the  bankruptcy  proceedings  may  obtain  an  injunc- 
tion.8« 

92.  In  re  Shoemaker,  7  A.  B.  R.  C);  In  re  Hecox,  21  A.  B.  R.  314,  164 
437,  115  Fed.  648  (D.  C.  Va.) :  The  Fed.  823  (C.  C.  A.  Colo.).  Compare 
court,  whilst  deciding  the  case  prop-  Hooke  v.  Aldridge,  16  A.  B.  R.  664,  145 
erly,  evinces  somewhat  of  a  misunder-  Fed.  865  (C.  C.  A.  Tex.). 

standing    of    the    principles    underlying  95.    Analogously,  In  re  Hornstein,  10 

the    avoiding    of    legal    liens    in    bank-  A.  B.  R.  308,  122  Fed.  266  (D.  C.  N.  Y.). 

ruptcy    and    the    jurisdiction    of    courts  96.    In  re  Kenney,  2  .A.  B.  R.  494,  95 

of  bankruptcy.      Compare,    In  re   Len-  Fed.  427  (D.  C.  N.  Y.,  affirmed  in  3  A. 

gert    Wagon  Co.,    6  A.  B.    R.  535,    110  B.  R.  353,  5  A.  B.  R.  355,  C.  C.  A.  and 

Fed.  927   (D.   C.   N.  Y.).  reaffirmed   sub    nom.    Clarke   v.    Larre- 

93.  Carling  v.  Seymour,  8  A.  B.  R.  41,  more,  9  A.  B.  R.  47,  188  U.  S.  486);  In 
113  Fed.  483  (C.  C.  A.  Ga.);  In  re  Len-  re  Northrop,  1  A.  B.  R.  427  (Ref.  N. 
gert  Wagon  Co.,  6  A.  B.  R.  535,  110  Y.);  In  re  Globe  Cycle  Wks.,  2  A.  B. 
Fed.  927   (D.  C.   N.  Y.).  R.  447   (Ref.   N.  Y.);  Blake  v.  Francis 

94.  See  post,  §  1637.  Bear  v.  Chase,  Valentine,  1  A.  B.  R.  372,  89  Fed.  691 
3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  (D.    C.    Calif.):      This    case    is    not   ap- 
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In  re  Ransford,  38  A.  B.  R.  78,  194  Fed.  658  (C.  C.  A.  Mich.):  "The  objec- 
tion, that,  by  reason  of  the  alleged  adverse  nature  of  the  claim  made  by  peti- 
tioner, the  District  Court  had  no  jurisdiction  to  entertain  summary  proceed- 
ings, by  way  of  injunction,  cannot  be  sustained.  It  follows,  from  what  has 
been  said  in  the  opinion,  that  the  petitioner  was  not  in  adverse  possession,  ac- 
tual or  constructive,  of  the  fund  in  question.  The  proceeding  in  the  District 
Court  was  a  controversy  between  the  trustee  in  bankruptcy  and  the  petitioner, 
as  to  which  was  entitled  to  receive  payment  from  the  garnisheed  defendant  of 
the  indebtedness  primarily  owing  to  the  bankrupt's  estate.  The  rights  of  a  gar- 
nishing creditor  can  be  no  greater  than  those  of  an  attaching  creditor,  and  as 
the  rights  of  the  latter  are  voided  by  a  bankruptcy  proceeding,  the  same  must 
be  true  of  those  of  the  former." 

In  re  Kimball,  3  A.  B.  R.  161  (D.  C.  Penn.):  "Where  the  personal  property 
of  the  bankrupt  at  the  date  of  the  adjudication  is  subject  to  the  levy  of  a 
pending  execution,  the  right  of  this  court  to  enjoin  the  execution  creditor, 
if  the  execution  is  an  unlawful  preference  and  contrary  to  the  provisions  of  the 
Bankrupt  Act,  is  clear." 

Bear  v.  Chase,  3  A.  B.  R.  755,  99  Fed.  930  (C.  C.  A.  S.  C.) :  "The  power 
of  the  United  States  District  Court  to  enjoin  and  restrain  the  parties  from  the 
further  prosecution  of  the  suits  in  the  State  court  was  plenary,  and  should 
have  been  exercised  because  necessary  to  the  maintenance  of  its  jurisdiction 
and  the  due  administration  of  the  bankrupt  law." 

In  re  Lessef  Bros.,  5  A.  B.  R.  330  (C.  C.  A.  N.  Y.,  reversed,  on  other  grounds, 
sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U.  S.  165) :  "The  District  Court 
had  jurisdiction  to  stay  the  appellants  by  virtue  of  its  power  as  a  court  of 
bankruptcy,  *  *  *  and,  as  §  67  gives  the  court  of  bankruptcy  power  to  make 
orders  in  the  premises,  it  was  also  proper  for  that  court  to  proceed  as  a  court 
of  bankruptcy,  by  order  after  notice  upon  a  summary  petition,  and  direct  the 
Metcalfs  not  to  go  into  the  State  court  upon  their  own  motion  and  attempt  to 
obtain  payment." 

§  1474.  Or  May  (after  Adjudication)  Issue  Order  to  Surrender. — 

,  The  bankruptcy  court  may,  after  adjudication  of  bankruptcy,  issue  an  order 
upon  the  State  Court  officer  to  turn  over  the  property.^'' 

proved  in  its  full  extent.     In  re   Chas.  477,  188   U.   S.  486);   In  re  Hoffman,   1 

D.  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.);  A.  B.  R.  587  (Ref.  Penn.);  instance.  In 

instance,   In   re   Breslauer,  10  A.   B.   R.  re  Reiser,  7  A.  B.  R.  690,  115  Fed.  199 

33,    131    Fed.    919    (D.    C.    N.    Y.);    in-  (D.  C.  Pa.). 

stance,  where  injunction  refused,  In  re  Impliedly,    In    re    Grassier    &   Reich- 
Shoemaker,  7  A.  B.  R.  437  (D.  C.  Va.).  wald,  18  A.  B.  R.  694,  154  Fed.  478  (C. 

As  to  whether  referee  may  issue  the  C.  A.  Calif.);  instance,  receiver  in  sup- 
restraining  order,  see  ante,  as  to  "Ju-  plementary  proceedings,  In  re  Mat- 
risdiction  of  Referees,"  §  537.  thews    &    Sons,    20    A.    B.    R.    570,    163 

And  the  Bankruptcy  Court  does  not  Fed.  137  (D.  C.  N.  Y.);  instance,  con- 
lose  the  right  to  issue  the  restraining  stable  ordered  to  surrender  possession, 
order  in  the  bankruptcy  proceedings  In  re  Cohn,  18  A.  B.  R.  786  (Ref. 
themselves,  by  the  trustee's  previous  Calif.) ;  instance  (placed  however  on 
application  in  the  State  Court;  at  any  other  grounds  than  lien  by  legal  pro- 
rate, where  he  had  had  no  order  to  ceedings),  In  re  Hecox.  21  A.  B.  R.  314, 
make  the  previous  application.  164   Fed.   823    (C.   C.   A.   Colo.),   quoted 

97.   In  re  Francis-Valentine  Co.,  2  A.  at  §  1611. 
B.  R.  533,  89  Fed.  691   (C.  C.  A.  Calif.,  Instance  where   order  refused,   In   re 

affirming  3  A.  B.  R.  188);  In  re  Kenney,  Seebold,    5  A.  B.    R.  358,    105  Fed.  910 

3  A.  B.  R.  353,  97  Fed.  554  (D.  C.  N.  Y.,  (C.   C.  A.   La.) :     This   case,   in  its  last 

affirmed  by  C.  C.  A.,  5  A.  B.  R.  355,  105  syllabus  and  also  in  the  language  of  the 

Fed.  897,    and  by    Supreme  Court    sub  opinion,  seems  to  deny  the  right  of  the 

nom.   Clarke  v.   Larremore,  9  A.   B.  R.  bankruptcy  court  to  order  surrender  of 
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And  it  has  been  held  that  the  marshal  or  receiver  may  be  ordered  to  seize 
the  property  before  adjudication ;  ^s  but  this  hardly  would  be  justified,  for 
the  lien  is  not  annulled  by  the  mere  filing  of  the  petition,  but  only  by  the 
adjudication.^* 

§  1475.  Trustee  May  Replevin. — Of  course,  the  trustee  in  bankruptcy 
may  resort  to  replevin  to  gain  possession. 

§  1476.  Or  May  Sue  State  Court's  Officer  for  Money  Had  and  Re- 
ceived.— The  trustee  may  sue  the  State  Court's  officer  for  money  had  and 
received;  and  this  latter  method  is  held  in  one  case  to  be  the  only  proper 
course  where  the  property  has  been  sold  and  the  State  court  been  appealed 
to  without  effect.^  And  in  all  these  cases,  of  course,  it  is  necessary  for  the 
attorney  of  the  trustee  to  prove  the  five  elements  making  the  lien  void,  in 
order  to  gain  possession  of  the  property  levied  on. 

§  1477.  Where  Sheriff  Already  Paid  Over  Proceeds  to  Execution 
Creditor  Latter  becomes  Adverse  Party  Not  to  Be  Summarily  Dealt 
with. — Where  the  sheriff  has  already  paid  over  to  the  execution  creditor 
the  whole  or  a  part  of  the  proceeds  of  the  execution  sale,  the  execution 
creditor  becomes  an  adverse  party  and  cannot  be  required  summarily  to  sur- 
render what  he  has  received :  he  can  be  reached  only  by  plenary  action. ^ 


the  proceeds  of  a  levy  made  within 
four  months,  but  it  is  not,  perhaps, 
really  contra,  since  the  facts  show  the 
levy  was  simply  the  giving  of  the  ef- 
fect to  an  inchoate  landlord's  lien  al- 
ready existing  and  so  was  not  within 
the  inhibitions  of  §  67  (f)  but  rather 
within  the  doctrine  of  paragraph  1214, 
ante. 

In  re  Fellerath,  2  A.  B.  R.  40,  95  Fed. 
121  (D.  C.  Ohio);  contra,  In  re  Franks, 
2  A.  B.  R.  634,  95  Fed.  635  (D.  C.  Ala.). 

Even  if  a  replevin  proceedings  is 
pending  against  the  sheriff  by  a 
stranger  who  claims  the  property  for 
himself  and  asserts  it  did  not  belong 
to  the  bankrupt,  yet  the  sheriff  must 
turn  over  the  property  to  the  bank- 
ruptcy trustee,  since  his  holding  of  it 
is,  in  any  event,  without  title:  the 
stranger  must  work  out  his  rights  in 
the  bankruptcy  proceedings.  In  re 
Francis-Valentine  Co.,  2  A.  B.  R.  522, 
89   Fed.   691    (C.   C.  A.   Calif.). 

That  the  referee  may  make  such  or- 
der, after  adjudication  and  reference, 
see  ante,  §  540;  post,  §  1827. 

Contempt  by  officer  in  failing  to 
obey  order  of  surrender,  see  post, 
§   1856  and   §   2330. 

Obiter,  Staunton  v.  Wooden,  24  A.  B. 
R.  736,  179  Fed.  61  (C.  C.  A.  Cal.). 
Compare  post,  §§  1661,  1827. 

98.  In  re  Richard,  2  A.  B.  R.  506  (D. 
C.  N.  Car.). 


99.    Compare,  ante,  §  1461. 

1.  In  re  Franks,  2  A.  B.  R.  634,  95 
Fed.  635   (D.  C.  Ala.). 

Trustee's  Positive  Affidavit  as  to 
Bankrupt's  Insolvency. — The  trustee's 
own  positive  affidavit  that  the  bank- 
rupt was  insolvent  at  the  time  has 
been  held  sufficient  proof  of  the  ele- 
ment of  insolvency,  it  not  appearing  • 
that  the  trustee  did  not  have  the  means 
of  knowing.  Hardt  v.  Schuylkill  Plush 
&  Silk  Co.,  8  A.  -B.  R.  479,  74  N.  Y. 
Supp.  549. 

2.  Compare,  apparently  contra,  to 
the  effect  that  the  creditor  may  be 
ordered  to  surrender  the  proceeds  of 
the  sale  of  the  attached  property,  In 
re  Hammond,  3  A.  B.  R.  466,  98  Fed. 
845  (D.  C.  Mass.).  But  obviously  this 
was  a  case  where  the  proceeds  were 
still  in  the  officer's  hands  although  the 
Court   says   in   the    "creditors' "    hands. 

But  if  the  lien  by  legal  proceedings 
was  obtained  before  the  filing  of  the 
petition  and  within  the  four  months, 
but  the  sale  and  turning  over  of  the 
proceeds  did  not  take  place  until  after 
the  filing  of  the  petition  and  aopoint- 
ment  of  the  receiver  in  bankruptcy 
although  before  the  adjudication,  the 
proceeds  in  the  hands  of  the  judgment 
creditor,  who  was  cognizant  of  the  re- 
ceivership, may  be  summarily  ordered 
surrendered.  In  re  Breslauer,  10  A.  B. 
R.  33,  121  Fed.  910  (D.  C.  N.  Y.).     But 
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Levor  V.  Seitor,  8  A.  B.  R.  459,  74  N.  Y.  Supp.  499:  "While  proceedings 
are  pending  for  the  enforcement  of  a  lien  created  by  judgment  or  otherwise, 
and  before  the  lien  is  in  fact  satisfied  by  the  lienor  receiving  the  amount 
thereof,  doubtless  the  trustee  in  bankruptcy  has  the  right  to  avoid  the  lien  or 
to  follow  the  proceeds  of  the  sale  of  the  property  to  which  the  lien  attached 
until  they  are  actually  paid  over  to  the  lienor.  *  *  *  Until  the  avails  of 
sale  actually  reach  the  possession  of  the  judgment  creditor,  the  proceeding 
to  enforce  the  judgment  may  still  be  regarded  dt.  incomplete;  but  when  the 
proceeds  are  paid  over,  the  lien  of  the  judgment  is  in  fact  satisfied,  in  this 
case  pro  tanto." 

In  re  Blair,  4  A.  B.  R.  220,  102  Fed.  987  (D.  C.  N.  Y.) :  "Although  the  collec- 
tion by  execution  and  payment  to  the  creditor  constituted  a  'preference'  (§  GOa), 
yet  as  the  money  was  received  by  the  creditor  before  the  petition  in.  bankruptcy 
was  filed,  the  transaction  thereby  became  consummated,  thus  differing,  fiom 
Kenny's  case  (3  Am.  B.  R.  353).  If  the  preference  was  received  by  the  creditor 
without  reasonable  cause  to  believe  a  preference  was  intended  (§  60b),  it  seems 
not  to  be  recoverable  back  by  the  trustee.    *    *     * 

"Under  the  recent  decisions  of  the  Supreme  Court,  I  am  of  opinion  that  this 
transaction  being  completely  executed  by  the  payment  of  the  money  by  the 
sheriff  before  the  petition  was  filed,  the  remedy  of  the  trustee  is  by  plenary 
action  alone  in  the  State  court." 

Inferentially,  obiter,  Clarke  v.  Larremore,  9  A.  B.  R.  476,  188  U.  S.  486:  "A 
different  question  might  have  arisen  if  the  writ  had  been  fully  executed  by  pay- 
ment to  the  execution  creditor.'' 

In  re  Knickerbocker,  10  A.  B.  R.  381,  121  Fed.  1004  (D.  C.  N.  Y.) :  "It 
is  quite  true  that  by  §  67f,  30  Stat.  565,  all  judgments,  liens,  levies,  and  other 
liens  are  invalidated  by  adjudication  in  bankruptcy,  and  the  property  affected  by 
them  passes  to  the  trustee;  but  where  the  proceeds  of  an  execution  sale  have 
actually  been  paid  to  the  judgment  creditor — in  other  words,  where  the  transac- 
tion is  completely  executed — the  execution  creditor  ceases  to  be  a  lienor,  but 
has  title  to  the  proceeds  of  his  excution.  This  title  may  or  may  not  be  de- 
feasible, as  may  be  disclosed  by  an  action  brought  to  recover  these  pro- 
ceeds.   *    *    * 

"The  referee  was  of  the  opinion  that,  as  the  judgment  was  not  satisfied  in 
full  by  the  money  realized  on  the  execution  sale,  the  respondents  were  credit- 
ors of  the  bankrupt,  and  that  jurisdiction  may  therefore  be  exercised  over  this 
controversy.  This  contention  is  without  merit.  The  respondents  are  not 
now  before  this  court  in  the  capacity  of  creditors.  They  are  not  seeking  to 
prove  a  claim,  and  no  order  has  been  made  directing  a  surrender  of  a  preference 
as  a  condition  of  its  allowance.  *  *  ♦  The  remedy  of  the  trustee,  however, 
must  be  sought  in  a  plenary  suit  brought  under  the  provisions  of  §  23  (b),  as 
amended,  either  in  this  court  or  the  proper  State  tribunal,  at  his  election.'' 

In  re  Bailey,  16  A.  B.  R.  289,  144  Fed.  214  (D.  C.  Ore.):  "Being  invalidated, 
the  property  is  divested  of  the  encumbrance  and  the  trustee  takes  it  by  suc- 
cession from  the  bankrupt  as  if  none  had  ever  existed  or  had  been  claimed. 
The  distinction  should  be  held  in  mind  between  the  lien  claimed  on  the  prop- 
erty by  virtue  of  the  levy,  attachment,  etc.,  and  the  property  itself.  It  is  the 
lien  that  §  67  'f  treats  of  and  is  designed  to  affect  directly.     The  property  is 

this  would  come  rather  under  the  rules  Calif.) ;  In  re  Resnek,  21  A.  B.  R.  74.0, 

relative  to  the  superseding  of  receiver-  167    Fed.    574    (D.    C.    Pa.),    quoted    at 

ships.  §    1478;    obiter,    Rodolf    v.    First    Nat. 

Obiter,  In  re  Grassier  &  Reichwald,  Bank    of  Tulsa,    28  A.  B.  R.  897    (Sup. 

18  A.  B.  R.  694,  154  Fed.  478  (C.  C.  A.  Ct.   Okla.). 
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only  affected  indirectly  by  a  discliarge  of  the  lien.  *  *  *  The  case  at  bar, 
however,  presents  a  different  condition  from  either  of  the  foregoing,  by 
reason  of  the  fact  that  the  purchaser,  who  is  the  judgment  creditor,  has  come 
into  the  property  by  virtue  of  the  sheriff's  sale,  which  had  been  consummated 
prior  to  the  filing  of  the  petition  in  bankruptcy,  and  everything  had  been  done 
that  was  required  by  law  to  be  done  for  a  transfer  of  the  debtor's  property  to 
the  purchaser,  through  the  process  of  the  court,  so  that,  at  the  time  of  the  filing 
of  the  petition  in  bankruptcy,  the  debtor  was  not  the  owner  of  the  property,  and 
not  being  the  owner,  a  fortiori  he  was  not  the  owner  of  the  proceeds  thereof. 
Keeping  in  mind,  now,  that  it  is  the  lien  that  is  declared  void  by  virtue  of  §  67f, 
and  not  the  transfer,  one  can  readily  understand  that  the  section  does  not  affect 
the  transaction  vitally,  or  render  it  void.  *  *  *  But,  while  there  seems  to  be 
some  contradiction  among  the  authorities  as  to  when  the  summary  proceeding 
will  be  entertained,  it  is  well  settled  that  it  is  not  appropriate  for  the  recovery 
of  the  property,  or  the  proceeds  thereof,  after  the  same  has  passed  into  the  hands 
of  the  purchaser,  all  prior  to  the  petition  and  adjudication  in  bankruptcy.  After 
the  property  has  passed  under  such  conditions,  it  amounts  to  a  transfer,  and  it 
becomes  a  preference,  if  liable  at  all  to  the  suit  of  the  trustee,  and  the  manner  of 
recovery  is  prescribed  by  §  60a  and  §  60b  of  the  Bankruptcy  Act.  In  such  events, 
it  is  also  necessary  to  show  that  the  preference  was  received  by  the  beneficiary 
under  a  belief  on  his  part,  or  having  reasonable  grounds  therefor,  that  it  was 
intended  for  such  purpose.     Otherwise,  even  the  transfer  is  not  voidable." 

But  a  delivery  of  the  attached  property  to  the  attaching  creditor  upon  the 
giving  of  a  redelivery  bond  by  the  creditor,  is  not  within  the  doctrine  of  this 
paragraph,  for  the  property,  in  such  circumstances,  is  still  in  the  custody  of 
the  court,  in  the  eyes  of  the  law,  the  bond  standing  in  the  stead  of  the  prop- 
erty, in  specie ;  and  the  doctrine  of  this  paragraph  refers  only  to  the  proceeds 
of  property  sold  under  order. ^ 

§  1478.  And  Recovery  Only  to  Be  Had  on  Other  Grounds  than  §  67 
(f). — And  in  case  the  sheriff  has  already  paid  the  proceeds  over  to  the 
execution  creditor  at  the  time  of  the  filing  of  the  bankruptcy  petition,  re- 
covery can  be  had  only  on  proof  of  a  voidable  preference  or  of  some  other 
ground  of  recovery  than  simply  §  67  itself,  for  the  proviso  in  §  67  (f)  ap- 
plies only  to  cases  where  the  lien  was  still  in  existence  at  the  time  of  the 
filing  of  the  bankruptcy  petition.* 

Levor  v.  Seiter,  8  A.  B.  R.  459,  74  N.  Y.  Supp.  499,  reversing  S.  C,  5  A.  B.  R. 
576,  69  N.  Y.  Supp.  987:  "If  the  amount  were  received  by  the  creditor  without 
reasonable  cause  to  believe  a  preference  was  intended,  it  seems  not  to  be  recover- 
able back  by  the  trustee. 

"It  is  not  shown  in  the  case  at  bar,  that  the  sheriff  paid  the  money  over  to  the 
judgment  creditors  after  the  petition  in  bankruptcy  was  filed.     We  have,  there- 

3.  Instance,  In  re  Cohn,  18  A,  B.  R.  R.  389,  144  Fed.  214  (D.  C.  Ore.), 
786    (Ref.   Calif.).  quoted,  §  1477;  In  re  Blair,  4  A.  B.  R. 

4.  See  ante,  §  1338.  Compare,  obiter,  220,  103  Fed.  987  (D.  C.  N.  Y.),  quoted, 
Clarke  v.  Larremore,  9  A.  B.  R.  477,  §  1477;  compare,  to  same  effect,  Mohr 
188  U.  S.  486.  In  re  Kenney,  3  A.  B.  &  Sons  v.  Mattox,  13  A.  B.  R.  330  (Sup. 
R  494  95  Fed.  437,  3  A.  B.  R.  353,  97  Ct.  Ga.) ;  compare,  to  same  effect.  In 
Fed.  554,  5  A.  B..R.  355,  105  Fed.  897  re  Sharp,  1  A.  B.  R.  379  (Ref.  Ky.);  In 
(affirmed  sub  nom.  Clarke  v.  Larre-  re  Weitzel,  27  A.  B.  R.  370,  191  Fed. 
more',    supra);    In  re   Bailey,    16  A.   B.  463   (D.  C.  N.  Y.). 
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fore,  a  case  which  in  our  opinion  does  not  fall  within  §  67f  of  the  Bankrupt  Law, 
and  in  which  a  recovery  can  not  be  had  under  §  60,  because  of  the  failure  to 
prove  the  requirements  of  that  section." 

Botts  V.  Hammond,  3  A.  B.  R.  775,  99  Fed.  916  (C.  C.  A.  N.  Y.) :  "Both  of  these 
subdivisions  ('c'  and  'f  of  §  67)  deal  with  the  lien  as  existing.  But  in  the  case 
before  us  the  lien  had  been  merged  in  the  judgment;  the  property  had  been  sold 
under  lawful  orders  of  the  court,  having  full  jurisdiction;  the  money  has  been  dis- 
tributed, and  the  lien  gone.  There  is  nothing  upon  which  the  subdivision  of 
this  section  can  act  or  to  which  these  provisions  can  apply.  Were  it  possible 
for  the  District  Court,  sitting  in  bankruptcy,  to  go  back,  and  set  aside  every 
step  taken,  put  the  trustee  in  possession  of  the  property,  let  him  administer 
the  same  de  novo,  and  pursue  all  the  s'teps  which  have  been  taken,  only  with 
increased  cost  and  expense,  the  petitioning  creditors  have  lost  all  claim  on  the 
process  of  the  court  by  their  delay,  after  full  notice,  in  taking  any  steps  until 
the  money  was  distributed,  and  all  the  other  creditors  had  committed  themselves 
and  had  discharged  their  debtor." 

In  re  Resnek,  21  A.  B.  R.  740,  167  Fed.  574  (D.  C.  Pa.):  "Where,  within  four 
months  before  the  filing  of  a  petition  in  bankruptcy  against  an  insolvent  debtor, 
an  execution  has  been  issued  and  levy  and  sale  made  and  the  proceeds  paid 
over  to  the  judgment  creditor  before  the  filing  of  the  petition,  the  case  does  not 
fall  within  the  provisions  of  §  67f  of  the  Bankruptcy  Act,  and  the  lien  created 
by  the  judgment  and  levy  is  not  rendered  void  by  the  adjudication.  The  rem- 
edy, if  any  the  trustee  has,  against  the  creditor,  is  under  the  provisions  of  §§  60a 
and  60b  of  the  Bankruptcy  Act  in  a  plenary  action,  where  it  will  be  necessary 
to  allege  and  show  that  the  creditor  had  reasonable  cause  to  believe  .that  the 
bankrupt,  by  suffering  judgment  to  be  taken  against  him,  intended  to  give  a 
preference." 

Compare,  inferentially,  to  same  effect,  Johnson  v.  Anderson,  11  A.  B.  R.  394 
(Sup.  Ct.  Neb.) :  "In  an  action  by  a  trustee  in  bankruptcy,  to  recover  the  pro- 
ceeds of  the  property  of  the  bankrupt  paid  over  to  a  creditor  on  a  judgment 
in  completed  attachment  proceedings  in  his  favor  within  four  months  before 
the  bankruptcy,  it  must  be  alleged  in  the  petition  that  the  creditor  had  reason- 
able grounds  to  believe  the  bankrupt  was  insolvent,  and  that  by  suffering  the 
attachment  proceedings  and  judgment  to  be  taken  against  him,  thereby  in- 
tended to  make  a  preference." 

Peck  V.  Connell,  6  A.  B.  R.  93  (Penn.  Com.  Pleas,  afifirmed  in  8  A.  B.  R.  500): 
"If  the  proceedings  have  been  allowed  to  go  on  and  the  lien  has  been  enforced 
by  sale,  there  is  nothing  which  enables  the  money  realized  or  the  value  of  the 
property  to  be  reached  in  the  hands  of  the  lien  creditor.  Before  it  had  got  to  that 
point  the  bankrupt  court  might  have  intervened  and  stayed  the  process;  or  the 
court  from  which  it  issued,  at  the  instance  of  creditors  who  had  or  were  about 
to  institute  bankruptcy  proceedings,  might  itself  have  done  so.  But  the  execution 
went  on,  a  sale  was  had,  and  the  proceeding  is  now  closed  in  consequence,  leav- 
ing nothing  for  either  the  bankruptcy  court  or  this  court  to  act  upon." 

And  if  such  ground  is  that  of  preference,  then  reasonable  cause  for  be- 
lieving a  preference  would  be  effected  must,  of  course,  be  proved ;  ^   as,  for 

5.    Levor  v.  Seiter,  8  A.  B.  R.  459,  74  claim    in    the    bankruptcy    proceedings 

N.  Y.  Supp.  499;   In  re  Knickerbocker,  the   referee   has   jurisdiction   to   require 

10  A.   B.   R.  381,   121   Fed.   1004   (D.   C.  the  property  seized  under  the  void  le- 

N.  Y.);   In  re  Bailey,  16  A.  B.  R.  289,  gal  process  to  be  turned  over  on  proof 

144    Fed.  214    (D.  C.  Ore.),    quoted  at  of  the  voidability  of  the  lien.     Inferen- 

§  1477;  In  re  Resnek,  21  A.  B.  R.  740,  tially,    In  re  Huffman,    1  A.  B.    R.  587 

167  Fed.  574  (D.  C.  Pa.),  quoted  supra.  (Ref.   Penn.). 

But  perhaps   if  the  creditor  files   his 
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jnstance,  a  preference  by  way  of  judgment  "procured"  or  "suffered."^ 

§  1479.  Proceeds  of  Execution  or  Attachment  Sale  in  Sheriff's 
Hands  Pass  to  Trustee. — The  proceeds  of  an  execution  or  attachment 
sale  still  in  the  sheriff's  hands,  or  in  the  hands  of  the  State  Court  at  the  time 
of  the  debtor's  bankruptcy,  pass  to  the  trustee,  if  the  levy  had  been  made 
within  the  four  months  while  the  bankrupt  was  insolvents 

Clarke  v.  Larremore,  Trustee,  9  A.  B.  R.  476,  188  U.  S.  486  (affirming  In  re 
Kenney,  5  A.  B.  R.  355) :  "It  is  said  that  that  money  was  not  the  property  of 
the  bankrupt  but  of  the  creditor  in  the  execution.  Doubtless  as  between  i.he 
judgment  creditor  and  debtor,  and  while  the  execution  remained  in  force,  the 
money  could  not  be  considered  the  property  of  the  debtor,  'ind  could  not  be 
appropriated  to  the  payment  of  his  debts  as  against  the  rights  of  the  jvdgment 
creditor,  but  it  had  not  become  the  property  absolutely  of  the  creditor.  The 
writ  of  execution  had  not  been  fully  executed.  Its  command  to  the  sheriff 
was  to  seize  the  property  of  the  judgment  debtor,  sell  it  and  pay  the  proceeds 
over  to  the  creditor.  The  time  within  which  that  was  to  be  done  had  not  elapsed, 
and  the  execution  was  still  in  his  hands  not  fully  executed.  The  rights  of  the 
creditor  were  still  subject  to  interception.  Suppose,  for  instance,  there  being 
no  bankruptcy  proceedings,  the  judgment  had  been  reversed  by  an  appellate 
court  and  the  mandate  of  reversal  filed  in  the  trial  court,  could  it  for  a  moment 
be  claimed  that,  notwithstanding  the  reversal  of  the  judgment,  the  money  in 
the  hands  of  the  sheriff  belonged  to  the  judgment  creditor,  and  could  be  recov- 
ered by-  him,  or  that  it  was  the  duty  of  the  sheriff  to  pay  it  to  him?  The  pur- 
chaser at  the  sheriff's  sale  might  keep  possession  of  the  property  which  he  had 
purchased,  but  the  money  received  as  the  proceeds  of  such  sale  would  undoubtedly 
belong  and  be  paid  over  to  the  judgment  debtor.  The  bankruptcy  proceedings 
operated  in  the  same  way.  They  took  away  the  foundation  upon  which  the  rights 
of  the  creditor,  obtained  by  judgment,  execution,  levy  and  sale,  rested.  The 
duty  of  the  sheriff  to  pay  the  money  over  to  the  judgment  creditor  was  gone, 
and  that  money  became  the  property  of  the  bankrupt,  and  was  subject  to  the 
control  of  his  representative  in  bankruptcy." 

Obiter,  Mohr  &  Sons  v.  Mattox,  12  A.  B.  R.  332  (Sup.  Ct.  Ga.):  "If  the  sheriff 
had  immediately  levied  the  executions  and  sold  the  property,  but  had  not 
turned  over  the  proceeds  to  the  plaintiffs,  the  trustee  in  bankruptcy  would  have 
been  entitled  to  the  same  for  administration  in  the  bankruptcy  court." 

6.  In  re  Resnek,  21  A.  B.  R.  740,  167  Y.);  In  re  Hammond,  3  A.  B.  R.  466, 
Fed.  574  (D.  C.  Pa.),  quoted  ante.  98  Fed.  845   (D.  C.  Mass.). 

7.  In  re  Richards,  3  A.  B.  R.  518  (D.  For  a  peculiar  instance  of  contempt 
C.  Wis.,  affirmed  in  3  A.  B.  R.  145,  96  where  a  constable  turned  back  to  a 
Fed.  935,  C.  C.  A.) ;  In  re  Franks,  2  A.  purchaser  at  execution  sale  the  excess 
B.  R.  634,  95  Fed.  635  (D.  C.  Ala.);  of  the  proceeds  of  sale  after  satisfying 
Schmilovitz  v.  Bernstein,  5  A.  B.  R.  a  judgment  for  labor,  but  denied  re- 
265,  47  Atl.  884  (Sup.  Ct.  R.  I.);  In  re  ceipt  of  more  than  enough  and  failed 
Kenney,  5  A.  B.  R.  355,  105  Fed.  897  to  pay  anything  over  to  the  trustee.  In 
(C.  C.  A.  N.  Y.,  affirming  3  A.  B.  R.  re  Geiser,  12  A.  B.  R.  208  (D.  C. 
353,  97  Fed.  554,  and  3  A>  B.  R.  494  and  Mont.). 

itself  affirmed  sub  nom.  Clarke  v.  Lar-  In  re  Matthews  &  Son,  20  A.  B.  R. 

remore,  9  A.  B.  R.  477,  188  U.  S.  486).  570,    163  Fed.    127  (D.    C.  N.  Y.);    im- 

Jones  V   Stevens,  5  A.  B.  R.  571,  48  Atl.  pliedly,  In  re  Grassier  &  Reichwald,  18 

170  (Sup.  Jud.  Ct.  Mo.),  in  which  case,  A.    B.  R.  694,    154  Fed.    478   (C.    C.  A. 

however,    it   does    not   appear    whether  Calif.),  quoted  at  §'  1796;  impliedly,  In 

the  proceeds  were  still  in  the  sheriff's  re    Walsh  Bros.,    20  A.  B.    R.  472,    159 

hands     or     not.       Inferentially,     In     re  Fed.  560,  163  Fed.  352   (D.  C.  Iowa). 
Northrop,    1    A.    B.    R.    427    (Ref.    N. 
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Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C.  C.  A.  S.  C.) :  "But  the  pro- 
ceeds arising  from  such  sale  must  stand  in  lieu  of  the  property  sold,  for  it  is 
expressly  provided  that  such  property  shall  pass  to  the  trustee  as  a  part  of  the 
estate,  unless  the  lien  be  preserved  for  the  benefit  of  the  estate." 

And  the  delivery  of  the  attached  property  to  the  attaching  creditor,  under 
redelivery  bond,  would  not  alter  the  case,  since  such  property  is,  in  legal 
contemplation,  still  in  the  possession  of  the  court's  officer,  the  bond  answer- 
ing therefor. 8 

But  if  the  levy  was  not  made  within  the  four  months,  then  the  mere 
continued  possession  by  the  sheriff  of  the  proceeds  of  sale  will  not  cause  the 
proceeds  to  pass  to  the  trustee  in  bankruptcy.^ 

§  1480.  Or  Property  Itself  May  Be  Pursued  and  Recovered.— The 

property  itself  may  be  pursued  and  recovered,  unless  it  is  in  the  hands  of  a 
bona  fide  purchaser. i*" 

Watschke  v.  Thompson,  7  A.  B.  R.  505  (Minn.):  "When  the  trustee  received 
his  appointment  *  *  *  there  was  one  of  two  courses  of  action  open  to  him 
— to  accept  the  result  of  the  dissolution,  and  pursue  the  property,  wherever  it 
might  be,  or  upon  due  notice,  to  obtain  an  order  preserving  the  benefit  of  the 
attachment,  if  for  any  purpose  the  interests  of  the  estate  would  thereby  be  best 
conserved." 

§  1481.  Bona  Fide  Purchasers  at  Legal  Sales  Protected. — Bona  fide 
purchasers  at  sales  by  officers  of  courts  are  protected  in  case  subsequent 
bankruptcy  invalidates  the  lien  by  legal  proceedings.'^^ 

8.  Compare,  ante,  §  1477.  Instance,  ment  sale  of  his  father's  goods  for  $50, 
In  re  Cohn,  18  A.  B.  R.  786  (Ref.  where  the  sale  was  made  the  day  after 
Calif.).  the    petition    in    bankruptcy    was    filed 

9.  In  re  Easley,  1  A.  B.  R.  715,  93  against  the  father,  was  held  not  within 
Fed.  419  (D.  C.  Va.).  But  see  as  to  the  protection  of  the  proviso.  In  re 
right  of  bankruptcy  court  to  order  Goldberg,  10  A.  B.  R.  97  (D.  C.  N. 
summary  delivery  of  the  property  sub-  Y.,  Ray,  J.).  Also,  same  case  in  9  A. 
ject  to  the  lien  of  the  levy,  post,  §  1816.  B.  R.  156,  117  Fed.  692. 

10.  Bankr.  Act,  §  67  (f ) ;  In  re  Bres-  2.  Purchaser  at  execution  sale:  as- 
lauer,  10  A.  B.  R.  33,  121  Fed.  910  (D.  signee's  attorney  present,  forbidding 
C.  N.  Y.).                                                                sale     and    flourishing     a    copy    of    the 

Compare  facts  [sold  subsequent  to  debtor's  general  assignment:  debtor 
adjudication  in  another  State],  Staun-  himself  present  proclaiming  his  own 
ton  V.  Wooden,  24  A.  B.  R.  736,  179  insolvency:  thereafter  bankruptcy:  held, 
Fed.  61  (C.  C.  A.  Cal.).  purchaser  not  a  purchaser  without  no- 
il. Bankr.  Act,  §  67  (f) :  "Provided  tice  nor  reasonable  cause  for  inquiry, 
that'  nothing  herein  contained  shall  Brown  v.  Case,  6  A.  B.  R.  744,  61  N. 
have  the  effect  to  destroy  or  impair  E.  279,  180  Mass.  45. 
the  title  obtained  by  such  levy,  judg-  3.  Attaching  creditor  not  purchaser 
ment,  attachment  or  other  lien,  of  a  for  value  in  good  faith  under  the  bank- 
bona  fide  purchaser  for  value  who  shall  ruptcy  act,  notwithstanding  statutory 
have  acquired  the  same  without  notice  provisions  of  the  State,  In  re  Kaupisch 
or  reasonable   cause  for   inquiry."  Creamery  Co.,  5  A.  B.  R.  790,  107  Fed. 

Inferentially,  obiter,  Jones  v.  Stevens,  93   (D.  C.  Ore.). 

5  A.  B.  R.  571,  94  Me.  582  (Sup.  Jud.  Ct.  4.    Purchaser  at  execution   sale  after 

Me.);  obiter.  In  re  Kenney,  2  A.  B.  R.  filing   of  petition   but   before   adjudica- 

494  (D.  C.  N.  Y.),  and  3  A.  B.  R.  353,  tion.    In  re  Breslauer,    10  A.  B.    R.  33, 

affirmed  by  5  A.  B.  R.  355,  105  Fed.  897.  121  Fed.  910   (D.   C.   N.   Y.). 

Instances  where  held  not  bona  fide  5.  Purchaser  buying  only  "the  bank- 
purchasers  without  notice,  etc.:  1.  Son  rupt's  interest"  and  being  notified  of 
purchasing  $500  of  property  at  attach-  attachments     levied     more     than     four 


1362  REMINGTON  ON   BANKRUPTCY.  §    1484)4 

Clarke  v.  Larremore,  9  A.  B.  R.  478,  188  U.  S.  486:  "It  is  true  that  the  stock 
and  fixtures,  the  property  originally  belonging  to  the  bankrupt,  had  been  sold, 
but  having,  so  far  as  the  record  shows,  passed  to  a  "bona  fide  purchaser  for 
value,'  it  remained  by  virtue  of  the  last  clause  of  the  section  the  property  of  the 
purchaser,  unaffected  by  the  bankruptcy  proceedings." 

In  re  Franks,  2  A.  B.  R.  634,  95  Fed.  635  (D.  C.  Ala.):  "The  property,  how- 
ever, has  passed  into  the  hands  of  a  third  person  under  a  sale  by  the  sheriff, 
and  it  may  be  assumed  that  such  person  is  a  bona  fide  purchaser  for  value,  and 
that  the  trustee  cannot  for  that  reason  recover  and  reclaim  it  from  him.  But 
whether  this  be  so  or  not,  the  trustee  has  an  equal  right  to  claim  and  recover 
the  proceeds  of  the  sale." 

§  1482.  Purchaser  Has  Burden  of  Proof  of  Bona  Fides.— The  pur- 
chaser at  a  judicial  sale  has  the  burden  of  proof  that  he  is  within  the  pro- 
viso of  §  67  (f).i2 

§  1483.  Sheriff  Paying  Over  Proceeds  before  Filing  of  Petition 
Protected. — If  the  sheriff  or  other  officer  pays  over  the  proceeds  of  the 
sale  under  the  judicial  process  that  was  levied  within  the  four  months  pre- 
ceding the  filing  he  may  not  be  sued  therefor,  at  any  rate  if  he  pays  them 
over  before  the  filing  of  the  petition. ^^ 

§  1484.  But  Perhaps  Liable  if  Pays  after  Petition  Filed.— But  if  he 

pays  them  over  after  the  filing  of  the  bankruptcy  petition,  probably  he  is 
liable  therefor.^* 

And  the  trustee  and  creditors  can  hardly  be  charged  with  laches,  because 
the  lien  is  absolutely  null  and  void.^^ 

§  1484 1 .  If  Pays  after  Bankruptcy,  Creditor  Summarily  Ordered 
to  Surrender. — If  the  sheriff  pay  over  the  proceeds  to  the  creditor  after 
the  bankruptcy,  the  creditor  may  be  ordered  summarily  to  surrender  them.i^ 

In  re  Grassier  &  Reichwald,  18  A.  B.  R.  694,  154  Fed.  478  (C.  C.  A.  Calif.): 
"If  the  property  had  been  in  the  adverse  possession  of  the  petitioner  before 
the  bankrupts  filed  their  petition  to  be  adjudicated  bankrupts  there  can  be  no 
doubt  that  a  plenary  suit  would  have  been  necessary.  But  assuming,  as  we 
may  under  the  record,  the  facts  to  have  been,  as  it  is  claimed  by  the  respond- 
ent  herein   that  they   were,   that   certain   property   of   the   bankrupts   was   taken 

months  prior  to  the  bankruptcy.  Batch-  Goldberg,  9  A.  B.  R.  156,  117  Fed.  69S 

elder  v.  Wedge,  19  A.  B.  R.  268,  80  Vt.  (D.  C.  N.  Y.). 

353  13.     But     compare,     perhaps     contra. 

In    re  Weitzel,    27  A.  B.    R.  370,    191  Jones   v.    Stevens,    5    A.    B.    R.    571,    48 

Fed.    463    (D.    C.    N.    Y.).      Compare  Atl.  170,  94  Me.  582. 

[where    sale  not    made  until    after  ad-  14.    Compare,  In  re  Richard,  2  A.  B. 

judication,     though     made     in     another  R.  506  (D.  C.  N.  Car.);  compare.  In  re 

state   than   that  where   the   bankruptcy  Breslauer,  10  A.  B.  R.  33,  121  Fed.  910 

proceedings    were    pending],    Staunton  (D.  C.  N.  Y.). 

V    Wooden    24  A    B.   R.   736,   179   Fed.  15.    Hardt  v.  Schuylkill  Plush  &  Silk 

61   (C.  C.  A.  Calif.).  Co.,  8  A.  B.  R.  479  (Sup.  Ct.  N.  Y.  App. 

12.    Mencke  v.  Rosenberg,  9  A.  B.  R.  Div.). 

323,  202  Penn.  St.  131.  16.  Obiter  and  impliedly  [not  pro- 
Injunction  may  issue  to  restrain  pro-  ceeds     but     property     itself     pursued], 

ceedings   until   the    question    of   setting  Staunton  v.  Wooden,  24  A.   B.   R.   739, 

aside   the   sale   may   be   decided,    In   re  179  Fed.  61  (C.  C.  A.  Cal.). 
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upon  a  void  attachment  and  that  the  money  realized  on  the  sale  thereof  was 
paid  to  the  petitioner  on  a  judgment  entered  in  his  favor  by  default  against 
the  bankrupts  several  weeks  after  they  had  filed  their  petition  in  the  District 
Court  to  be  adjudicated  bankrupts,  and  that  this  was  known  to  the  petitioner, 
we  think  there  can  be  no  question  that  under  the  provisions  of  §  3  (7)  and  § 
67f  of  the  Bankruptcy  Act,  authorizing  the  referee  to  compel  the  surrender  of 
funds  to  the  trustee,  the  proceeding  had  before  the  referee  in  this  case  was  per- 
missible." 

And  where  several  creditors  receive  different  portions  of  the  proceeds 
from  the  sheriff,  under  a  common  scheme  to  thwart  the  creditors  in  bank- 
ruptcy, an  order  against  "them  all  jointly  will  lie." 

§  1485.  Lien  for  Costs  Falls  with  the  Rest. — The  lien  for  the  plain- 
tiff's costs  falls  with  the  execution  or  attachment  lien  itself  and  the  sheriff 
has  no  right  to  retain  his  fees  out  of  the  property  turned  over,  nor  are 
the  costs  entitled  to  priority  of  payment  out  of  the  bankrupt  estate,^*  unless 
the  lien  is  preserved  for  the  benefit  of  the  estate. 

In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  912  (D.  C.  Calif.):  "It  is  true  that,  under 
the  laws  of  the  State  of  California,  the  SuUivan-Kelley  Company  acquired  a  lien 
upon  the  property  attached  in  its  suit  against  the  bankrupt  for  the  satisfaction 
of  any  judgment  which  it  might  recover  in  that  action,  and  which  judgment 
would  of  course,  include  the  costs  of  the  action;  but  this  lien  was  dissolved  by 
the  adjudication  in  bankruptcy   (Subdivisions  c,  f,   §  67.     Id.;   In  re  Ward,  9   N. 


17.  Ryan  v.  Hendricks,  21  A.  B.  R. 
570.  Ififi  Fed.  94   CC.  C.  A,  Wis.1. 

18.  In  re  Jennings,  8  A.  B.  R.  358 
(Ref.  N.  Y.);  In  re  Beaver  Coal  Co., 
5  A.  B.  R.  787,  107  Fed.  98;  also,  6  A. 

B.  R.  404,  107  Fed.  (D.  C.  Ore.),  af- 
firmed in  7  A.  B.  R.  542;  In  re  Iro- 
quios  Mach.  Co.,  33  A.  B.  R.  183,  166 
Fed.  629  (D.  C.  R.  I.),  quoted  at  § 
3197.  But  compare.  In-  re  Schmidt  & 
Co.,  31  A.  B.  R.  593,  165  Fed.  1006   (C. 

C.  A.  N.  Y.),  quoted  at  §  1486;  In  re 
Goldberg  Bros.,  16  A.  B.  R.  531,  144 
Fed.  566  (D.  C.  Me.);  apparently  con- 
tra. In  re  Copper  King,  16  A.  B.  R.  149, 
144  Fed.  689  (D.  C.  Calif.).  See  post,  §§ 
1618,    1619. 

In  re  The  Copper  King,  16  A.  B. 
R.  149,  144  Fed.  689  (D.  C.  Calif.);  In 
re  Young,  2  A.  B.  R.  673,  96  Fed.  606 
(D.  C.  N.  Y.);  In  re  Thompson  Mer- 
cantile Co.,  11  A.  B.  R.  579  (Ref. 
Minn.);  (1867)  In  re  Fortune,  2  B. 
Reg.  663;  (1867)  Gardner  v.  Cook,  7 
B.  Reg.  346;  (1867)  In  re  Ward,  9 
B.  Reg.  349;  (1867)  In  re  Hatje,  13 
B.  Reg.  548;  (1867)  In  re  Preston,  6 
B.  Reg.  545.  (1867)  But  contra,  appar- 
ently. In  re  Foster,  3  Story  131;  (1867) 
In  re  Housberger,  3  Ben.  504,  3  B. 
Reg.  93;  (Eng.)  London  v.  King,  50 
Geo.   303. 

In  re  Francis- Valentine  Co.,  3  A.  B. 
R.  532  (Affirming  2  A.  B.  R.  188,  93 
Fed.    935,    D.    C.    Calif.):      In   the    case 


in  the  District  Court,  the  court  did 
not  decide' whether  the  lien  itself  was 
void  but  merely  that  the  sheriff  must 
turn  over  all  the  proceeds  and  work 
out  his  lien,  if  he  had  any,  in  the  bank- 
ruptcy court. 

And  it  is  perhaps  to  be  inferred 
from  one  case  that  the  sheriff  or  other 
court  officer  may  be  entitled  to  his 
costs  as  an  equitable  lien,  like  as- 
signees on  turning  over  assigned 
property  in  case  perhaps  the  attach- 
ment operated  to  benefit  all  creditors. 
In  re  Francis-Valentine  Co.,  2  A.  B. 
R.  522  (affirming  2  A.  B.  R.  188,  93 
Fed.  945,  D.  C.  Calif.).  Such  right, 
however,  could  not  be  deemed  a  right 
of  "priority"  for  the  "actual  and  nec- 
essary expense  of  preserving  the  es- 
tate" under  §  64  (b)  except  perhaps 
as  to  such  part  thereof  as  accrued 
"subsequent  to  the  filing  of  the  peti- 
tion;" nor  could  it  come  within  the 
other  priority  accorded  by  §  64  (b) 
(3)  unless  it  operated  to  "recover 
property  fraudulently  transferred  or 
concealed,"  which  an  attachment 
could  hardly  be  said  to  accomplish. 
Compare,  to  such  effect,  under  the 
law  of  1867,  In  re  Fortune,  3  B.  Reg. 
663;  Gardner  v.  Cook,  7  B.  Reg.  346; 
In  re  Ward,  9  B.  Reg.  349;  In  re 
Jenks,  15  B.  Reg.  301;  Zeiber  v.  Hill, 
8  B.  Reg.  339;  In  re  Holmes,  14  B. 
Reg.   493. 
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B.  R.  349,  Fed.  Cas.  No.  17145),  leaving  to  that  company  only  the  right  to  prove 
the  debt  sued  for,  and  the  costs  incurred  in  good  faith  prior  to  the  filing  of  the 
petition  in  bankruptcy,  as  an  unsecured  claim  against  the  estate  of  the  bankrupt." 

But,  in  cases  where  State  or  United  States  laws  give  priority  to  the  costs, 
they  may  have  the  same  priority  in  bankruptcy,  under  §  64  (b)   (5).^^ 

In  re  Lewis,  4  A.  B.  R.  51,  99  Fed.  935  (D.  C.  Mass.) :  "Priority  of  a  sheriff's 
(attachment)  fees  under  the  Massachusetts  statute  (insolvency)  will  be  rec- 
ognized and  enforced  in  the  bankruptcy  court  by  virtue  of  §  64  (b)  (5)  giving 
priority  to  debts  owing  to  any  person  who  by  the  laws  of  the  State  or  the 
United   States   is   entitled   to   priority." 

§  1486.  Sheriff  No  Right  to  Retain  Creditor's  Costs,  nor  to  Retain 
Property  Till  Costs  Paid. — At  any  rate,  the  sheriff  has  no  right  to  retain 
the  execution  creditor's  costs  out  of  the  proceeds  of  sale  nor  to  retain  the 
property  until  the  costs  are  paid,  for  those  costs  are  a  claim  only  against 
the  one  who  made  them,  namely,  the  creditor  himself,  and  are  not  a  lien 
on  the  fund;  since  the  creditor  himself  has  no  valid  lien  therefor.^o 

But  compare.  In  re  Schmidt  &  Co.,  31  A.  B.  R.  593,  177  Fed.  1006  (C.  C.  A.  N. 
Y.),  which  arose  upon  a  petition  to  review  an  order  directing  the  trustee  in 
bankruptcy  to  pay  the  fees  of  the  sheriff  of  New  York  on  two  executions  levied 
upon  property  of  the  bankrupt  within  four  months  prior  to  the  filing  of  the  pe- 
tition in  bankruptcy.  "We  are  satisfied  that  the  language  used  by  Congress  in 
the  67th  section  of  the  Bankrupt  Act  providing  that  levies  under  judgment  within 
the  period  named  'shall  be  deemed  null  and  void'  was  not  intended  to  deprive 
the  State's  officer  of  his  statutory  fees,  accruing  prior  to  bankruptcy,  under 
proceedings  in  the  State  courts,  which  were  in  all  respects  regular  and  in  ac- 
cordance with  the  State  law  and  practice." 

However,  it  may  be  proper  for  the  sheriff  to  retain  out  of  the  fund  in  his 
hands  the  costs  which  the  bankrupt  himself  made. 

§  1487.  Creditor  May  Prove  Claim  Where  Lien  Nullified,  Also 
Costs. — The  creditor  whose  lien  is  thus  rendered  null  and  void  by  the 
bankruptcy  is  not  debarred  from  proving  his  claim  as  an  unsecured  debt 
for  sharing  in  the  dividends. ^^    And  he  may  also  prove  his  costs. ^^ 

And  if  the  attachment  does  not  fall,  131;   (1867);   In  re  Preston,   5  B.  Reg. 

neither     does     the      sheriff's    lien    for  293   and   6   B.    Reg.   545;    (1867)    In   re 

costs.     In  re  Beaver  Coal  Co.,  7  A.  B.  Housberger,   2   B.   Reg.   92;    (1867)    In 

R.   542   (C.   C.   A.   Ore.,   affirming  6   A.  re  Jenks,  15  B.  Reg.  301;   (1867)   In  re 

B.  R.  404,  110  Fed.  630).  Holmes,  14     B.  Reg.  493;   (1867)  Gard- 

19.  Complete     discussion    and    cita-  ner  v.  Cook,  7  B.  Reg.  346. 

tion   of   cases,   see   post,   §§   21«6,   2197.  21.  In  re  Gerson  Richard,  2  A.  B.  R. 

20.  In  re  Francis- Valentine  Co.,  2  T'.?^  ^^'^^  ^^l-^P"  P' J^'ij'^l''-^':, '",' 
A.  B.  R.  532,  affirming  2  A.  B.  R.  188,  ^''^^^^'t,^" /«%S"=^"i7\  H'^'^"'^''.,^ 
93  Fed.  935  (D.  C.  Calif.);  (1867)  In  A-  B^  \-  ^^^  ^^^J^'^-^^^''  }^^  )l,^}: 
re  Ward,  9  B.  Reg.  349;  (1867)  Zei-  '^"f  A  ^^  ^'  ^-  ^^'  ^^  ^^^-  ^^^  (°-  '^■ 
ber  V.  Hill,  8  B.  Reg.  239;  (1867)  In  „„\  .„  c  a  ij  t.  oo  n=  i?  ^ 
^^  C(-„,o„=  c  -R  -Rofr  9QS-  risR7i  Hor  ^^-  I"  r^  Alleu,  3  A.  B.  R.  38,  95  Fed. 
re  btevens,  5  a.  Keg.  298,  (1867)  J-lar-  ,„  «  n^\U\-  t„  ^^  Ti„™„o,,« 
non  V.  Jamieson,  1   Cranch   C.   C.  288.  ^^^    (DC.Cahf.),    In    re    Thompson 

(Eng.).     Compare,  however,  London  v.  H?''=^""'^,E°-^   ^^   \   ^- ^-   "^/.^'l 

\r.  ^'cn  r>  onA.  /iQcr>^  itT  ,»  w^.-  MiHU.).  [1867]  Coutra,  In  re  Ward, 
Kmg,  50   Geo.   302;    (1867)    In  re  For-  >  .  ^eibe^ 

tune,  1  Low  306;  In  re  Foster,  2  Story  ^    ^.^^^  |  g    j^^^l  ^^^j 
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§  1488.  Creditor  Whose  Lien  Nullified  under  No  Duty  to  Keep 
Officer  in  Possession. — The  creditor  whose  lien  is  thus  dissolved  is  under 
no  duty  to  keep  the  sheriff  or  other  officer  in  possession,  but  may  turn  the 
property  back  to  the  bankrupt,  if  no  receiver  or  trustee  has  been  ap- 
pointed ;  ^*  if,  however,  he  does  retain  possession,  the  bankruptcy  court  is 
to  determine  for  itself  what  is  the  reasonable  expense  of  the  preservation, 
and  is  not  bound  by  the  amount  actually  paid  for  keeper's  fees ;  ^*  nor  by 
the  sheriff's  statutory  costs. 

§  1488^.  Seizure  from  Sheriff  by  Third  Person. — After  adjudica- 
tion the  possession  of  the  sheriff  or  other  levying  officer  where  the  lien  is 
thus  nullified  under  §  67  is  not  adverse  to  the  bankruptcy  court.  ^^ 

And  a  seizure,  by  replevin  or  otherwise,  from  his  custody,  has  been 
treated  as  a  direct  interference  with  the  custody  of  the  bankruptcy  court. 

In  re  Walsh  Bros.,  20  A.  B.  R.  472,  159  Fed.  560,  163  Fed.  352  (D.  C.  Iowa): 
"It  is  urged  that,  if  the  plaintiffs  in  the  several  replevin  suits  sold  the  prop- 
erty replevied  by  them  respectively  to  the  bankrupts,  under  such  circum- 
stances as  will  entitle  them  to  rescind  the  sales  and  reclaim  the  property,  the 
title  to  such  property  would  not  pass  to  the  trustee  in  bankruptcy.  The  merits 
of  this  contention  will  not  be  heard  or  considered  upon  this  hearing.  It  is  ad- 
mitted that  the  property  had  been  delivered  to  the  bankrupts  pursuant  to  con- 
tracts of  purchase  thereof,  and  was  in  their  possession  when  it  was  seized  by 
the  sheriff  under  the  attachment,  and  was  in  his  custody  at  the  time  of  the  ad- 
judication in  bankruptcy.  The  adjudication  in  bankruptcy  discharged  the  attach- 
ment and  released  the  attached  property  therefrom,  unless  the  court  of  bank- 
ruptcy shall  order  the  lien  preserved  for  the  benefit  of  the  bankrupt  estate.  Bank- 
ruptcy Act,  §  67f,  *  *  *  The  adjudication  also  operated  as  a  seizure  of  the 
property,  and  it  was  in  custodia  legis  from  that  time;  and  upon  the  appointment 
and  qualification  of  the  trustee  the  title  and  right  thereto  passed  to  the  trustee, 
who  then  became  its  legal  custodian  for  the  court  of  bankruptcy,  and  that  court 
will  award  it  to  whomever  it  rightly  belongs.  White  v.  Schloerb,  178  U.  S.  542, 
4  Am.  B.  R.  178,  *  *  *  In  re  Granite  City  Bank,  14  Am.  B.  R.  404,  137,  Fed. 
818,  *  *  *  The  seizure  of  the  property  upon  the  writs  of  replevin  was  there- 
fore a  direct  interference  with  the  rightful  custody  of  the  court  of  bankruptcy 
and  wholly  unauthorized.    White  v.  Schloerb,  178  U.  S.  542,  4  Am.  B.  R.  178." 

And  such  seizure  has  been  held  to  be  a  contempt  of  the  bankruptcy 
court.  26 

§  1489.  Preservation  of  Lien  for  Benefit  of  Estate. — The  court 
may,  on  due  notice,  order  that  the  right  under  such  levy,  judgment, 

23,  In  re  Allen,  3  A.  B.  R.  38,  96  Fed.  claimer.   In   re   Neely,   7   A.   B.   R.   313, 

912   (D.  C.  Calif.).  113  Fed.  210  (C.  C.  A.  N.  Y.). 

For   case   of   subrogation   to   lien   of  24.    In    re    Allen,  3   A.   B.   R.  38,   96 

nullified   attachment,    see    In   re    Ham-  Fed.    912    (D.    C.    Cali'f.). 

mond,  3  A.  B.  R.  491,  98  Fed.  845   (D.  25.   In   re  Walsh   Bros.,   20   A.    B.   R. 

C.  Mass.).  472,    159    Fed.    560,    163  Fed.  352  (D.  C. 

For  case  of  allowing  suit  to  proceed  Iowa),  quoted  further  at  §  1897.     Also 

to    enable    creditor    to    obtain    lien    on  see  §  1661. 

exempt  property;   In  re  Jackson,  8  A.  26.   In   re  Walsh   Bros.,   20  A.   B.   R. 

B.  R.  594   (D.  C.  Penn.).  472,    159    Fed.    560,    163    Fed.    352    (D. 

No     costs     against     successful     re-  C.  Iowa),  quoted  further  at  §  1807. 
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attachment  or  other  lien  be  preserved  for  the  benefit  of  the  estate, 
and  thereupon  the  same  may  pass  to  and  be  preserved  by  the  trus- 
tee for  the  benefit  of  the  estate,  although  void  as  to  the  particular 
creditor  so  levying.^T 

First  Nat'l  Bk.  v.  Staake,  15  A.  B.  R.  642,  202  U.  S.  141:  "This  section  (67f) 
makes  two  distinct  provisions  for  the  disposition  of  the  property  of  an  insolvent 
attached  within  four  months  prior  to  the  filing  of  a  petition  in  bankruptcy  against 
him.  First,  such  attachments  shall  be  declared  null  and  void,  and  the  property 
affected  shall  be  deemed  released,  and  shall  pass  to  the  trustee  of  the  estate 
of  the  bankrupt;  or  second,  the  court  may  order  that  the  right  acquired  by  the 
attachment  shall  be  preserved  for  the  benefit  of  the  estate.  In  the  first  case 
the  whole  property  passes  free  from  the  attachment.  In  the  second,  so  much 
of  the  value  of  the  property  attached  as  is  represented  by  the  attachments  passes 
to  the  trustee  for  the  beiiefit  of  the  entire  body  of  creditors  that  is  'for  the  benefit 
of  the  estate' — in  other  words  the  statute  recognizes  the  lien  of  the  attachment, 
but  distributes  the  lien  among  the  whole  body  of  creditors. 

"The  first  provision  contemplates  the  attachment  of  property  to  which  the 
bankrupt  has  the  complete  legal  and  equitable  title,  which,  as  soon  as  the 
attachment  is  dissolved,  passes  at  once  to  the  bankrupt's  trustee  as  part  of  his 
estate.  The  second  provision  evidently  does  not  apply  to  this,  as  there  is  no 
object  in  preserving  the  lien  of  the  attachment  for  the  benefit  of  the  estate, 
since  under  the  first  clause  the  entire  value  of  the  property  attached  passes  to 
the  trustee  free  from  the  attachment.  The  second  clause  contemplates  prop- 
erty in  which  the  bankrupt  has  an  interest  which  has  been  secured  to  attaching 


87.  Bankr.  Act,  §  67  (f ) :  "Unless 
the  court  shall,  on  due  notice,  order 
that  the  right  under  such  levy,  judg- 
ment, attachment,  or  other  lien  shall 
be  preserved  for  the  benefit  of  the  es- 
tate; and  thereupon  the  same  may 
pass  to  and  shall  be  preserved  by  the 
trustee  for  the  benefit  of  the  estate 
as   aforesaid." 

Also,  Bankr.  Act,  §  67  (b) :  "When- 
ever a  creditor  is  prevented  from  en- 
forcing his  rights  as  against  a  lien 
created  by  his  debtor,  who  afterwards 
becomes  a  bankrupt,  the  trustee  of 
the  estate  of  such  bankrupt  shall  be 
subrogated  to  and  may  enforce  such 
rights  of  such  creditor  for  the  bene- 
fit of  the  estate." 

Instance,  Martin  v.  Globe,  etc.,  Co., 
27  A.  B.  R.  545,  193  Fed.  841  (C.  C.  A. 
Ky.);  Obiter,  impliedly,  In  re  Hins- 
dale, 7  A.  B.  R.  85,  111  Fed.  502  (D. 
C.  Vt.);  In  re  Lesser,  5  A.  B.  R.  326 
(C.  C.  A.,  affirming  3  A.  B.  R.  815,  but 
itself  reversed  sub  nom.  Metcalf  v. 
Barker,  9  A.  B.  R.  36,  187  U.  S.  165; 
Patten  v.  Carley,  8  A.  B.  R.  482  (N. 
Y.  Sup.  Ct.  App.  Div.);  Thompson  v. 
Fairbanks,  13  A.  B.  R,  446,  196  U.  S. 
516;  impliedly.  In  re  Howland,  6  A.  B. 
R.  495  (Ref.  N.  Y.);  In  re  ATerrow,  12 
A.  B.  R.  615,  131  Fed.  993  (D.  C. 
Mass.);  In  re  Kenney,  5  A  B.  R.  355, 
105  Fed.  897  (C.  C.  A.  N.  Y.,  affirming 


3  A.  B.  R.  353,  and  2  A.  B.  R.  494  and 

itself  affirmed  sub  nom.  Clarke  v. 
Larremore,  9  A.  B.  R.  476,  188  U.  S. 
486);  In  re  Adams,  1  A.  B.  R.  94 
(Ref.  N.  Y.);  Obiter,  impliedly,  In  re 
Walsh  Bros.,  20  A.  B.  R.  472,  159  Fed. 
560,  163  Fed.  352  (D.  C.  Iowa);  Good- 
nough  Stock  Co.  v.  Galloway,  22  A. 
B.  R.  803,  171  Fed.  940  (D.  C.  Ga.) ; 
obiter,  impliedly,  Davis  v.  Crompton, 
20  A.  B.  R.  53,  158  Fed.  735  (C.  C.  A. 
Pa.),  quoted  at  §  1S43J4;  Conti  v.  Sun- 
seri,  18  A.  B.  R.  891  (Pa.  Com.  Pleas). 

Instance,  In  re  S.  Ah.  Mi.,  18  A.  B. 
R.  138  (D.  C.  Hawii):  Indirect  Order 
of  Preservation:  "Judgment  was  ob- 
tained by  a  creditor  against  the  bank- 
rupt more  than  four  months  previous 
to  adjudication,  and  execution  taken 
out  and  levy  made  within  the  four 
months.  Sale  of  the  property  had 
been  advertised  and  was  about  to  be 
made,  at  the  date  of  adjudication.  On 
motion  of  plaintiff  and  for  saving  of 
expense  to  the  estate,  the  court  of 
bankruptcy  ordered  the  officer  making 
the  levy  to  proceed  with  the  sale." 

Compare,  where  nullification  of  lien 
or  supersedence  of  State  court's  cus- 
tody occurs  through  §  67  (c)  rather 
than  §  67  f.,  First  Nat.  Bk.  v.  Title  & 
Trust  Co.,  24  A.  B.  R.  330,  178  Fed. 
187  (C.  C.  A.  Pa.),  quoted  at  §§  1446, 
1491,    1603. 
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creditors  by  the  levy  of  the  writ,  but  which  might  have  passed  to  another  per- 
son, as,  for  instance,  a  purchaser  under  an  unrecorded  deed,  but  for  the  fact 
that  the  attaching  creditors  had  acquired  a  prior  lien  thereon.  In  such  case  the 
statute  recognizes  the  validity  of  the  lien,  but  preserves  it  for  the  benefit  of 
the  entire  body  of  creditors,  by  reason  of  the  fact  that  the  attachment  was  dis- 
solved as  a  preferential  lien- in  favor  of  the  attaching  creditors,  by  the  institution 
of  proceedings  in  bankruptcy. 

"In  the  present  case  Baird  had  contracted  to  convey  the  property  to  the 
Roanoke  Furnace  Company,  possession  had  been  taken  and  the  consideration 
paid,  but  the  deed  was  not  actually  executed  and  recorded  until  after  the  attach- 
ment had  been  levied.  Hence,  under  the  Virginia  statute,  the  validity  of  .which 
is  not  questioned,  the  lien  of  the  attachment  took  precedence  of  the  deed,  and 
would  have  remained  a  prior  lien,  had  it  not  been  for  the  institution  of  the  bank- 
ruptcy proceedings  within  four  months.  This  dissolved  the  attachment,  and  had 
the  case  rested  here,  the  property  would  have  apparently  passed  to  the  Furnace 
Company,  or  to  its  trustee  in  bankruptcy,  Shimer;  but  at  this  point  the  court,  un- 
der the  second  proviso  of  67f,  interposed  and  recognized  the  lien  of  the  attach- 
ment, not,  however,  solely  for  the  benefit  of  the  attaching  creditors,  but  for  the 
benefit  of  Baird's  estate.  Shimer  made  no  objection,  and  the  court  declined  to  ex- 
press an  opinion  as  to^his  rights. 

"This  is  one  of  the  very  contingencies  provided  for  by  the  second  clause  of 
the  section,  which  apparently  vests  in  the  court  a  certain  discretion  with  regard 
to  the  preservation  of  the  right  acquired  under  the  attachment  or  other  lien. 
In  this  case  the  court  recognized  the  validity  of  the  lien,  the  trustee  of  the  Fur- 
nace Company  making  no  objection  to  this;  but  the  attaching  creditors  insist 
that,  as  the  lien  was  acquired  for  their  own  benefit,  they  should  not  be  required 
to  share  with  the  general  creditors  of  Baird's  estate." 

In  re  New  York  Economical  Printing  Co.,  6  A.  B.  R.  615,  110  Fed.  518  (C.  C.  A. 
N.  Y.):  "Subdivision  'b'  §  67  (Act  of  1898),  preserves  for  the  benefit  of  the  es- 
tate in  bankruptcy  a  right  which  some  particular  creditor  has  been  prevented 
from  enforcing  by  the  intervention  of  the  debtor's  bankruptcy.  If  a  creditor, 
by  an  execution  or  a  creditors'  bill,  has  secured  a  legal  or  equitable  lien  upon  the 
mortgaged  property  before  the  mortgagor  has  been  adjudicated  a  bankrupt,  un- 
der this  provision  his  rights  will  or  will  not  inure  to  the  benefit  of  the  estate, 
depending  upon  the  time  when  the  lien  was  acquired.  If  acquired  more  than 
four  months  before  the  commencement  of  the  bankruptcy  proceeding,  his  lien 
would  inure  to  his  own  exclusive  benefit;  but,  if  acquired  at  any  time  within  the 
four  months,  it  would  be  null  and  void,  under  subdivision  'f  of  the  section,  ex- 
cept as  preserved  for  the  benefit  of  the  estate  as  provided  in  that  subdivision 
and  in  subdivision  'b.'  " 

In  re  Baird,  11  A.  B.  R.  438,  126  Fed.  845  (D.  C.  Va.) :  "The  power  of  the 
court,  and  indeed  its  duty  to  take  away  from  the  attaching  creditors  the  benefit 
of  their  liens  and  give  it  to  the  trustee  is  found  specifically  in  §  67f," 

Obiter,  Watschke  v.  Thompson,  7  A.  B.  R.  504  (Sup.  Ct.  Minn.):  "The  ad- 
judication in  bankruptcy  had  the  effect  of  dissolving  the  attachment  against 
.the  property  of  the  bankrupt  and  restoring  the  title  of  the  property  to  the  estate. 
When  the  trustee  received  his  appointment,  on  Nov.  29th,  there  was  one  or  two 
courses  of  action  open  to  him;  to  accept  the  result  of  the  dissolution,  and  pursue 
the  property,  wherever  it  might  be,  or,  upon  due  notice,  to  obtain  an  order  pre- 
serving the  benefit  of  the  attachment,  if  for  any  purpose  the  interests  of  the  es- 
tate would  thereby  be  best  conserved." 

Obiter,  In  re  Sentenne  &  Green  Co.,  9  A.  B.  R.  648,  120  Fed.  436  (D.  C.  Pa.): 
In  this  case  the  question  arose  as  to  whether  certain  after-acquired  property 
came  under  the  lien  of  a  chattel  mortgage  attempting  to   cover   after-acquired 
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property  and  if  so,  whether  attachments  cut  off  the  mortgagee's  right  as  to 
such  property  and  should  be  preserved  for  the  benefit  of  the  creditors  in  bank- 
rutcy,  the  court  finally  refusing  to  order  preservation  because  of  inequity, 
saying,  however,  obiter,  "But  it  is  conceded  that.  In  re  New  York  Economical 
Printing  Co.,  6  Am.  B.  R.  615,  49  C.  C.  A.  133,  110  Fed.  514,  the  Circuit  Court  of 
Appeals  of  this  circuit  determined  that  a  trustee  was  not  permitted  to  attack 
the  mortgage  unless  he  represented  a  creditor  'armed  with  process;'  but  the 
trustee  urges  that  he  is  thus  enabled  by  the  fact  that  he  has  been  subrogated 
by  the  order  of  this  court  to  the  rights  of  the  creditors  who  levied  attachments 
upon  the  after-acquired  property,  even  before  there  was  any  attempt  to  fore- 
close the  mortgage.  If  the  order  of  subrogation  be  allowed  to  stand,  the  trustee's 
position  seems  to  be  correct." 

The  levying  creditor  derives  no  special  benefit  from  the  preserving  of  the 
hen.  It  is  not  preserved  for  his  benefit.  Thus  the  trustee  is  obhged  to  as- 
sume two  apparently  inconsistent  attitudes — in  the  State  Court,  that  the 
lien  is  valid,  in  the  bankruptcy  court,  that  it  is  void.  These  attitudes  are 
really  not  inconsistent,  however,  for  the  lien  is  valid  in  the  State  Court  and 
invalid  in  the  bankruptcy  court. 

Subrogation  to  nullified  attachment  liens,  which  under  State  law  would 
have  cut  off  chattel  mortgagees'  rights  to  after-acquired  property,  has  been 
sometimes  granted  ^^  and  sometimes  refused  ^^  on  grounds  of  equity. 

Likewise,  the  preservation  of  other  attachment  liens,  which  would  have 
cut  off  intervening  rights,  have  been  granted  ^°  or  refused  as  the  court  has 
deemed  equitable. 

Likewise,  subrogation  to  the  nullified  liens  of  creditors'  bills  has  been 
sometimes  granted,^!  and  at  other  times  refused  ^^  as  the  court  has  deemed 
equitable. 

The  lien  of  an  assignment  for  the  benefit  of  creditors  has  been  preserved 
in  order  to  invalidate  unrecorded  liens  which  otherwise  would  be  good  as 
against  the  trustee  in  bankruptcy. 

In  re  Fish  Bros.  Wagon  Co.,  21  A.  B.  R.  149,  164  Fed.  553  (C.  C.  A.  Kans.) : 
"We  think  that  a  title  or  lien  acquired  by  an  assignee  under  a  general  assignment 
valid  according  to  the  law  of  the  State  where  it  is  made,  that  is  to  the  advantage 
of  the  estate  when  it  has  passed  into  bankruptcy,  is  not  necessarily  destroyed  by 
the  supersession  of  the  assignment  proceeding,  but  that  upon  the  order  of  the 
court  of  bankruptcy  it  may  be  retained  by  the  trustee  for  the  benefit  of  the 
creditors.  This  conclusion  is  in  harmony  with  the  object  sought  by  express 
provisions  of  the  Bankruptcy  Act  for  the  preservation  of  liens  obtained  in  judi- 
cial proceedings  against  the  debtor,  and  it  is  a  fair  corollary  of  the  set-Jed  rule  al- 
lowing the  assignee  compensation  for  acts  that  are  beneficial  to  the  estate  which 
afterwards  passes  to  the  trustee.'' 

28.  In  re  New  England  Piano  Co.,  9  381,  133  Fed.  717  (C.  C.  A.  Va.) ;  In 
A  B.  R.  763,  122  Fed.  937  (C.  C.  A.  re  Merrow,  12  A.  B.  R.  615,  131  Fed. 
Mass.).  993  (D.  C.  Mass.). 

29.  Thompson  v.  Fairbanks,  13  A.  B.  31.  Patten  v.  Colley,  8  A.  B.  R.  482 
R.  437,  196  U.  S.  516;  In  re  Moore,  6  (N.  Y.  Sup.  Ct.  App.  Div.),  Appar- 
A  B  R  175,  107  Fee*  234  (D.  C.  Vt.") ;  ently,  Dunn  S?.tmon  Co.  v.  Pillmore, 
In  re  Sentenne  &  Green  Co.,  9  A.  B.  19  A.  B.  R.  172  (N.  Y.). 

R    648,  120  Fed.  436   (D.  C.  Penn.).  32.    Kohout   v.    Chaloupka,   11   A.    B. 

30.  Receivers  v.  Staake,  13  A.  B.  R.       R.  265  (Sup.  Ct.  Neb.). 
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Similarly,  the  liens  of  executions  have  been  preserved,  to  cut  off  unre- 
corded conditional  sales  contracts  and  other  unrecorded  instruments. 

Plow  Co.  V.  Reardon,  223  U.  S.  354,  27  A.  B.  R.  493  (affirming  Reardon  v. 
Plow  Co.,  33  A.  B.  R.  26,  168  Fed.  654  C.  C.  A.) :  "The  claim  of  the  trustee  was 
in  substance  (1)  that  delivery  to  the  sheriff  of  executions  upon  the  Sechler  an:i 
Cordage  judgments  operated  without  levy  to  create  liens  upon  the  real  and  per- 
sonal property  of  Brown,  the  judgment  debtor,  within  the  county;  (3)  that  such 
liens  were  paramount  to  rights  in  the  property  possessed  by  a  vendor  under  a 
contract  of  conditional  sale;  and  (3)  that  the  effect  of  the  subrogation  order  was 
to  render  inoperative  as  a  preference  the  liens  obtained  by  the  judgment  creditors 
through  their  executions,  and  to  preserve  such  liens  as  of  the  date  of  the  fding  of 
the  proceedings  in  voluntary  bankruptcy  for  the  benefit  of  tUc  estate  in  bank- 
ruptcy. That  the  Circuit  Court  of  Appeals  rightly  held  the  aHlrmative  of  these 
three  propositions  we  entertain  no  doubt.  Upon  the  first  two  propositions  that 
court  said: 

"  'As  the  law  of  Illinois  must  govern  the  answer  to  both  questions,  and  the 
rule  there  is  well  settled,  as  we  believe,  for  an  affirmative  answer  to  each,  no 
difficulty  appears  in  the  solution.  Paragraph  9  of  chapter  77,  Rev.  Stat.  1874  (3 
Starr  &  C.  Anno.  Stat.  1896,  p.  2336)  provides:  "No  execution  shall  bind  the 
goods  and  chattels  of  the  person  against  whom  it  is  issued  until  it  is  delivered  to 
the  sheriff  or  other  proper  officer  to  be  executed."  This  is  a  modification  of  the 
rule  at  common  law  which  created  a  lien  from  the  issuance  of  the  writ,  and  its 
effect  to  create  a  lien  in  favor  of  the  execution  creditor  is  recognized  in  numerous 
decisions  noted  in  Starr  &  C.  Anno.  Stat,  supra.  See  Frink  v.  Pratt,  130  111.  337, 
331,  23  N.  E.  819,  one  of  the  citations  in  appellee's  brief.  The  cases  cited  contra, 
declaratory  of  the  rule  that  an  officer  receiving  the  execution  has  "no  interest 
in  the  property  itself"  to  maintain  an  action  therefor  "until  after  a  levy,"  do  not 
touch  the  present  inquiry  of  lien  in  favor  of  the  execution  creditor,  and  are  plainly 
inapplicable.  Upon  the  second  question,  it  is  stated  in  Gilbert  v.  National  Cash 
Register  Co.,  176  111.  288,  396,  53  N.  E.  22,  that  "whatever  may  be  the  rule  in 
other  jurisdictions,"  this  rule  is  established  in  Illinois:  "If  a  person  agrees  to 
sell  to  another  a  chattel  on  condition  that  the  price  shall  be  paid  within  a  certain 
time,  retaining  the  title  in  himself  in  the  meantime,  and  delivers  the  chattel  to 
the  vendee  so  as  to  clothe  him  with  an  apparent  ownership,  a  bona  fide  purchaser 
or  execution  creditor  of  the  latter  is  entitled  to  protection  as  against  the  claim 
of  the  original  vendor."  The  authorities  there  cited  for  such  rule  are  deemed 
sufficient  referenge;  and  we  remark  that  no  departure  appears  from  the  doctrine 
thus  stated  in  any  of  the  Illinois  cases  called  to  our  attention.' 

"As  the  execution  issued  upon  the  judgments,  which  executions  were  held  under 
conditional  sale  contracts,  and  such  liens  were  paramount  to  the  rights  of  the 
vendor,  the  plow  company,  it  is  manifest  that  the  right  of  the  judgment  creditors 
to  resort  to  such  property  in  satisfaction  of  their  liens  could  not  be  destroyed  by 
a  mere  transfer  of  possession  from  one  party  to  the  contract  to  the  other  party 
thereto.  It  also  follows  in  reason,  we  think,  that  the  liens  of  the  execution  cred- 
itors in  the  property  as  they  existed  when  the  petition  in  voluntary  bankruptcy 
'was  filed  could  not  be  subsequently  destroyed  by  the  acts  of  the  creditors,  the 
third  parties,  to  the  prejudice  of  the  estate,  and  that  if  the  rights  of  the  bankrupt 
estate  could  be  lost  by  the  laches  of  the  trustee,  the  record  presents  no  evidence 
of  such  laches." 

Reardon  v.  Rock  Island  Plow  Co.,  23  A.  B.  R.  36,  168  Fed.  654  (C.  C.  A. 
Ills.):  "The  Bankruptcy  Act  provides  (§  67b,  c.  f.)  for  the  preservation  of 
liens  in  favor  of  the  estate,  when  obtained  by  any  creditor  of  the  bankrupt, 
through  legal  proceedings  or  otherwise,  and  set  aside  in  bankruptcy,  with   the 
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trustee  subrogated  therein  for  their  enforcement;  and  the  eflfect  of  this  pro- 
vision, in  reference  to  an  order  in  bankruptcy  so  preserving  a  lien  obtained  in 
legal  proceedings,  is  not  open  to  question  (First  National  Bank  v.  Staake, 
203  U.  S.  141,  146,  148,  15  Am.  B.  R.  639,  36  Sup.  Ct.  580,  50  L.  Ed.  967)  as 
rendering  it  inoperative  as  a  preference,  while  the  statute  recognizes  its  force 
otherwise,  but  'distributes  the  lien  among  the  whole  body  of  the  creditors,' 
in  conformity  with  the  policy  of  the  act.  The  executions  described  in  the  bill 
were  issued  in  favor  of  judgment  creditors  of  the  bankrupt  and  in  the  hands 
of  the  sheriff  for  levy;  and  when  bankruptcy  intervened,  liens  being  claimed, 
the  court  made  this  statutory  order,  on  notice  to  the  claimants — the  only  no- 
tice, as  we  believe,  intended  by  the  provision — so  that  the  trustee  became 
subrogated  to  any  lien  obtained  by  such  creditors,  as  of  the  date  of  the  ad- 
judication of  bankruptcy." 

Likewise,  the  lien  of  creditors  under  a  suit  to  set  aside  a  transfer  that  is 
preferential  under  State  law  but  not  under  the  Bankruptcy  Law  has  been 
preserved. 

Miller  v.  Acid  &  Fertilizer  Co.,  21  A.  B.  R.  416,  211  U.  S.  496  (affirming  117 
La.  821) :  "It  is  obvious  that  if,  at  the  time  of  the  alleged  preferential  trans- 
fer to  Miller,  there  were  no  other  creditors  of  the  individual  estate  of  Guillory 
than  Miller,  under  the  rule  laid  down  by  the  Bankrupt  Act,  the  transfer  to 
him  of  assets  of  the  individual  estate,  in  payment  of  an  individual  debt,  did 
not  constitute  a  preference.  That  it  might  have  constituted  a  preference  un- 
der the  State  law  results  from  the  difference  in  the  classification  made  by  the 
State  law,  on  the  one  hand,  and  the  bankruptcy  law  on  the  other.  *  *  *  As 
the  suit  by  the  creditors  was  brought  within  four  months  before  the  adjudication 
in  bankruptcy,  [the  filing  of  the  petition?]  their  right  to  a  lien  or  preference 
arising  from  the  suit  was  annulled  by  the  provisions  of  subdivision  f  of  §  67 
of  the  bankrupt  law.  But  that  section  authorized  the  trustee,  with  the  author- 
ity of  the  court,  upon  due  notice,  to  preserve  liens  arising  from  pending  suits 
for  the  benefit  of  the  bankrupt  estate,  and  to  prosecute  the  suits  to  the  end 
for  the  accomplishment  of  that  purpose.  *  *  *  It  is  inferable  that  the  parties 
proceeded."     [For  further  quotation,  see  §  1491.] 

Of  course  orders  of  subrogation  are  improper  where  the  lien  by  legal  pro- 
ceedings was  obtained  more  than  four  months  before  the  filing  of  the  bank- 
ruptcy petition. 5^ 

No  order  of  subrogation  will  be  granted  where  the  lien  is  upon  property 
not  exempt  as  to  the  lien  but  exempt  as  to  others. 

In  re  Jackson,  8  A.  B.  R.  594  (D.  C.  Pa.):  "The  referee  refused  to  make 
the  order  holding  that  exempt  property  could  not  be  administered  by  a  court 
of  bankruptcy  and  that  the  effect  of  the  order  prayed,for  would  be  to  draw  the 
administration  of  such  property  into  this  court.     I  agree  with  him." 

The  referee  has  jurisdiction  to  order  the  trustee  to  intei-vene.^* 

§  1490.  Costs  of  Court  Remain  Lien  in  Cases  of  Preservation. — 

Costs  of  Court  in  cases  where  liens  are  thus  preserved  for  the  benefit  of  the 

33     Nat'l    Bk.   v.    Moses,    11  A.  B.  R.  34.  Conti  v.  Sunseri,  18  A.  B.  R.  891 

772  (Sup.  Ct.  N.  Y.).  (Pa.   Com.   Pleas.). 
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estate  probably  would  not  fall,  but  would  be  a  lien  on  the  fund  as  it  comes 
into  the  bankruptcy  court.ss 

§  1491.  Order  of  Preservation  Requisite. — The  bankruptcy  court 
must  enter  some  order  to  the  effect  that  the  lien  is  preserved  for  the  bene- 
fit of  the  estate,  otherwise  it  is  not  preserved. ^^ 

In  re  Baird,  11  A.  B.  R.  438,  126  Fed.  845  (D.  C.  Va.) :  "It  is  further  argued 
that  the  case  at  bar  is  not  within  the  intent  of  the  Act,  because  the  right  here 
contended  for  by  the  trustee  is  not  mentioned  in  §  70  (a)  of  the  Act.  This 
argument  does  not  seem  to  me  to  be  of  any  force.  Section  70  (a)  is  an  enumera- 
tion of  those  properties  the  title  to  which  passes  to  tlie  trustee  by  operation  of 
law.  The  right  here  asked  for  by  the  trustee  can  be  given  him  only  by  order 
of  court.  It  would  have  been  inconsistent,  even  absurd,  to  have  provided  in 
§  70  (a)  that  the  rights  of  attaching  creditors  in  a  case  such  as  we  have  here 
shall  vest  in  the  trustee  by  operation  of  law,  when  it  had  been  provided  in 
67  (f)  that  such  rights  should  be  vested  in  the  trustee  by  order  of  court." 

Watschke  v.  Thompson,  7  A.  B.  R.  504  (Sup.  Ct.  Minn.):  "Such  an  action 
cannot  be  maintained  unless  it  is  based  upon  the  order  of  the  court  provided  for 
in  subdivision  'f  of  §  67,  preserving  the  attachment  for  the  benefit  of  the  estate." 

Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516:  "The  mortgage  as- 
signed to  the  bank,  and  the  attachment  obtained  by  Ryan,  having  been  dis- 
solved by  the  bankrupt  proceedings,  the  defendant's  rights  under  his  mort- 
gage of  April  15,  1891,  stood  the  same  as  though  there  had  been  no  subsequent 
mortgage  given,  or  attachment  levied.  This  is  the  view  taken  by  the  State 
court  of  the  effect  of  the  dissolution  of  the  mortgage  and  -attachment  liens 
under  the  Bankrupt  Act,  and  we  think  it  is  a  correct  one.  It  is  stated  in  the 
opinion  of  the  State  court  as  follows: 

"  'It  is  urged  that  with  the  annulment  of  the  attachment,  the  property  af- 
fected by  it  passed  to  the  trustee  as  a  part  of  the  estate  of  the  bankrupt  under 
the  express  provisions  of  §  67f.  There  would  be  more  force  in  this  contention 
were  it  not  for  the  provision  that,  by  order  of  the  court,  an  attachment  lien 
may  be  preserved  for  the  benefit  of  the  estate^  If  there  is  no  other  lien  on  the 
property,  there  can  be  no  occasion  for  svich  order;  for,  on  the  dissolution  of 
the  attachment,  the  property,  unless  exempt,  would  pa,ss  to  the  trustee  anyway. 
It  is  only  when  the  property  for  some  reason  may  not  otherwise  pass  to  the 
trustee  as  a  part  of  the  estate  that  such  order  is  necessary.  We  think  such  is 
the  purpose  of  that  provision,  and  that  unless  the  lien  is  preserved,  the  prop- 
erty, as  in  the  case  at  bar,  may  be  held  upon  some  other  lien,  and  not  pass  to 
the  trustee.     Re  Sentenne  &  G.  Co.,  9  A.  B.  R.  648,  120  Fed.  436.'" 

35.  Obiter,  In  re  Thompson  Mercan-  of  the  creditor,  under  the  provisions 
tile  Co.,  11  A.  B.  R.  579  (Ref.  Minn.);  of  §  67,  'Liens,'  cl.  3,  no  question  in 
inferentially,  In  re  Goldberg  Bros.,  16  respect  to  which  is  presented  here." 
A.  B.  R.  522,  144  Fed.  566  (D.  C.  Me.);  In  re  Sentenne  &  Green  Co.,  9  A. 
Receivers  v.  Staake,  13  A.  B.  R.  281,  B.  R.  648,  120  Fed.  436  (D.  C.  N.  Y.). 
133  Fed.  717  (C.  C.  A.  Va.).  See  ante,  Indirect  order  of  preservation — or- 
§   693.  der  directing  sheriff  to  proceed  to  sell 

36.  Obiter  and  impliedly,  In  re  Hins-  under  the  levy.  In  re  S.  Ah.  Mi.,  18 
dale,    7    A.    B.    R.    85,  111  Fed.  502  (D.  A.  B.  R.  138   (D.  C.  Hawaii). 

C.   Vt.) :     "The  property   had   been   at-  Davis   v.   Crompton,   20   A.   B.   R.   53, 

tached  before  the  bankruptcy  proceed-  158    Fed.    735    (G.    C.    A.    Pa.),    quoted 

ings,  but,  if  that  attachment  became  a  at   §   1243J4.     Also,   compare,   Miller  v. 

lien    paramount,    it    could    probably    be  Acid  &  Fertilizer  Co.,  21  A.  B.  R.  416, 

preserved    only    by    the    trustee    being  211   U.   S.   496,   quoted,   on   other   point 

allowed  to  be  subrogated  to  the  rights  at  §  1489. 
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Goodnough  Stock  Co.  v.  Galloway,  33  A.  B.  R.  803,  171  Fed.  940  (D.  C.  Ga.): 
"There  is  provided  in  that  subdivision  [Bankr.  Act,  §  67f]  a  method  whereby 
the  lien  of  attachment  may  in  proper  cases  be  preserved  for  the  benefit  of  the 
estate.  This  may  be  done  by  order  of  the  court  on  due  notice.  No  attempt, 
however,  was  made  in  the  bankruptcy  proceeding  to  so  preserve  the  attachment 
lien  of  the  bank  for  the  benefit  of  the  estate,  and  no  such  order  of  court  has 
been  made  within  the  purview  of  the  Act,  and  hence  it  cannot  be  insisted  that 
the  attachment  lien  still  exists  for  any  purpose.  The  statute  was  designed  to 
preserve  some  interest  acquired  by  virtue  of  the  attachment,  which  would  not 
pass  to  the  trustee  by  virtue  of  the  bankruptcy  proceeding.  *  ♦  *  if  the  prop- 
erty passes  at  any  rate  to  the  trustee,  there  is  no  necessity  for  invoking  the 
order  of  the  court.  The  attachment  being  dissolved,  the  trustee  is  not  further 
embarrassed  in  his  settlement  of  the  estate." 

And  a  reasonable  tinne  is  allowed  the  trustee  to  apply  for  such  order.^'^ 
The  order  of  preservation  is  to  be  made  by  the  bankruptcy  court,  not  by 
the  State  court. 

Obiter,  Miller  v.  Acid  &  Fertilizer  Co.,  21  A.  B.  R.  416,  311  U.  S.  496:  "It 
is  inferable  that  the  parties  proceeded  upon  the  erroneous  conception  that 
the  State  court,  where  the  suit  was  pending,  was  competent  to  authorize  the 
trustee;  but,  as  no  question  on  that  subject  was  made  below  or  is  here  raised, 
we  may  not  reverse  the  judgment  in  favor  of  the  trustee  because  of  the  ab- 
sence of  authority  from  the.  bankrupt  court,  when  presumably  the  .  want  of 
authority  would  have  been  supplied  had  its  absence  been  challenged.  As- 
suming, therefore,  that  the  trustee  was  properly  authorized,  it  follows  that  he 
was  entitled  to  preserve  and  enforce  the  privilege  or  lien  which  arose  in 
favor  of  the  creditors,  resulting  from  their  pending  action,  even  although  the 
cause  of  action  arose  from  the  State  law,  and  the  application  of  that  law  was 
essential  to  secure  the  relief  sought.  To  the  accomplishment  of  this  end  the 
bankrupt  law  was  cumulative  and  did  not  abrogate  the  State  law."  [For  fur- 
ther quotation,  see  ante,  §  1489.] 

And  the  referee  has  jurisdiction  to  make  the  order.^^ 

But  if  the  order  is  not  made  until  after  the  property  is  surrendered  by 
the  creditor,  it  is,  perhaps,  too  late ;  since,  then,  there  is  no  longer  any  lien  in 
existence  to  which  the  trustee  might  be  subrogated.^^ 

In  re  Walsh  Bros.,  38  A.  B.  R.  343,  195  Fed.  576  (D.  C.  la.):  "The  adjudica- 
tion at  once  discharged  and  released  the  lien  of  the  attachment,  unless  the 
court  should  order  it  preserved  for  the  benefit  of  the  bankrupt  estate  as  pro- 
vided in  the  section  above  quoted.  That  section  does  not  prescribe  when  such 
order  shall  be  made,  nor  the  proceedings  required  to  preserve  the  lien.  The 
trustee  was  .elected  February  13,  1908,  and  no  request  was  made  by  him  or  by 
any  creditor  to  have  the  attachment  lien  preserved,  and  no  order  was  made 
by   the    referee   authorizing    him    to   appear   in    the    State    court   until   April    13, 

37.  Watschke  v.  Thompson,  7  A.   B.pellant  has  no  authority  to  maintain  an 
R.   504  (Sup.  Ct.  Minn.) :     "Of  course,action  which  seeks  to  secure  the  benefit 
a  reasonable  time  would  be  permittedof  the  attachment." 
for  a  trustee  in  which  to  acquaint  him-     38.  Conti  v.  Sunseri,  18  A.  B.  R.  891 
self  with  the  facts,  and  to  apply  to  the(Pa.   Com.   Pleas). 

court   and   obtain   the   necessary   order,     39.  Davis  v.  Crompton,  30  A.   B.   R. 
but   until    such    order    is    obtained   ap-64   (C.  C.  A.  Pa.),  quoted  at  §  134354- 
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following.  The  attachment  lien  had  then  been  dissolved  and  released  by  opera- 
tion of  law  for  two  months,  and  the  trustee  could,  only  be  subrogated  to  such 
rights  as  the  attaching  creditor  then  had,  which  were  none.  In  any  case  wherein 
it  is  desired  to  preserve  an  attachment  or  execution  lien  upon  the  property  for 
the  benefit  of  the  estate  under  §  67f,  steps  must  be  taken  to  that  end  before 
the  lien  is  discharged.  Davis  v.  Crompton  (C.  C.  A.,  3d  Cir.),  20  Am.  B.  R. 
53,  158  Fed.  735-743,  85  C.  C.  A.  633.  The  subrogation  of  the  trustee  as  plain- 
tiff in  the  attachment  suit  after  the  lien  has  been  discharged  does  not  revive 
the  lien.  The  trustee  therefore  acquired  no  rights  under  the  attachment  of 
P.  Walsh,  Sr." 

But  an  order  of  preservation  has  been  held  not  to  be  requisite  where  the 
Hen  is  dissolved  under  §  67c,  or  the  state  courts'  custody  superseded,  under 
that  section,  rather  than  under  §  67  "f." 

First  Nat.  Bk.  v.  Title  &  Trust  Co.,  24  A.  B.  R.  330,  178  Fed.  187  (C.  C.  A. 
Pa.):  "In  so  far  as  67  (c)  is  in  conflict  with  67  (f)  the  former  is  doubtless 
superseded  by  the  latter  section.  But,  if  our  construction  of  67  c.  is  correct, 
the  lien  now  under  consideration  was  not  dissolved  by  any  of  its  provisions, 
but  on  the  contrary,  it  was  preserved,  and  the  trustee,  by  operation  of  law  and 
without  any  intervening  court  order,  subrogated  to  the  rights  of  the  former 
receiver.  Section  67  f,  does  not  conflict  with  the  view  of  67  c.  Section  67  f, 
like  clauses  1,  2  and  3  of  the  first  sentence  of  67  c,  relates  only  to  liens,  ob- 
tained for  the  benefit  of  less  than  all  of  the  bankrupt's  general  creditors,  and 
not  to  a  lien  which  benefits  all  the  creditors  and  the  dissolution  of  which  will 
result  in  giving  priority  to  particular  creditors.  A  trustee  in  bankruptcy  is  not 
by  67  f  subrogated  by  mere  operation  of  law  to  the  rights  of  a  levying  creditor. 
He  must  obtain  an  order  of  court  preserving  the  rights  of  the  levying  creditor 
for  the  benefit  of  the  bankrupt's  estate,  as  was  done  in  First  Nat'l  Bk.  v.  Staake, 
202  U.  S.  148,  15  A.  B.  R.  639."     This  case  is  further  quoted  at  §§  1446  and  1603. 

§  1491|.  Notice  on  Lienor  Requisite. — Notice  to  the  lienor  is  requi- 
site where  the  preservation  of  the  lien  is  sought  for  under  §  67  (f ).  *** 

§  1491  J.  Whether  Extent  of  Lien  Measures  Extent  of  Trustee's 
Rights. — It  would  seem  to  follow,  logically,  that  the  extent  of  the  lien  pre- 
served would  measure  the  extent  of  the  trustee's  rights  acquired  by  virtue 
of  the  preservation.  So  that,  as  to  any  surplus  of  value  of  the  property  over 
the  amount  of  the  lien,  the  trustee  would  stand  in  the  bankrupt's  shoes.*^ 

However,  it  may  be  that  all  that  is  -requisite  is  to  establish  the  qualifi- 
cations of  the  creditor  as  a  lien  creditor  and  that  when  the  transfer  is 
voidable  as  to  him  it  is  voidable  as  to  all  others  entitled  to  his  rights  to  the 
extent  not  of  his  loss  but  of  their  losses. 

40.     Reardon    v.    Rock    Island    Plow  §  67   (c)   rather  than  of  §  67  (f).  First 

Co.,   22  A.    B.   R.   26,   168   Fed.   654    (C.  Nat.  Bank  v.  Title   &  Trust  Co.,  24  A. 

C.  A.   Ills.),  quoted  at  §  1489.  B.  R.  330,  178  Fed.  187   (C.  C.  A.  Pa.), 

But     an     order    of    preservation    is  quoted  at  §§  1446,  1491  and  1603. 
held,    not    to    be    necessary   where    the  41.  See  §§  124314,  i24Syi.    Also,  com- 

sujperseding    of   the    State    court's    cus-  pare,   §  1225J4. 
tody   occurs   through   the   operation   of 
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§  1492.  Lien  Not  Preserved,  Is  Void  as  to  Other  Lieuholders  on 
Same  Property. — And  if  the  lien  is  not  preserved  by  order,  it  is  void  as 
to  other  lienholders  on  the  same  property. 

Thompson  v.  Fairbanks,  13  A.  B.  R.  437,  196  U.  S.  516:  "The  trustee  moved 
under  §  67f  *  *  *  on  notice  to  the  defendant,  for  an  order  that  the  right 
or  lien  under  the  Ryan  attachment  should  be  preserved,  so  that  the  same 
might  pass  to  the  trustee  for  the  benefit  of  the  estate,  as  provided  for  in  that 
section.  This  was  denied.  And  unless  such  permission  had  been  granted,  the 
lien  of  the  attachment  was  not  preserved  by  the  Act,  but,  on  the  contrary,  it 
was  dissolved  under  §  67c." 

And  this  is  so  notwithstanding  the  dissolution  of  the  lien  is,  as  held  in 
In  re  Merrow,  12  A.  B.  R.  615,  131  Fed.  993  (D.  C.  Mass.)  for  the  benefit 
of  the  estate.  Although  the  dissolution  be  for  the  benefit  of  the  estate,  the 
benefit,  by  the  neglect  of  the  trustee,  has  been  relinquished  to  the  lien- 
holders.  It  is,  indeed,  precisely  because  the  other  liens  are  valid  and  that 
the  lienholders  and  not  the  trustee  would  get  the  benefit  of  the  dissolution 
that  the  lien  is  to  be  preserved.  The  dissolution  of  liens  by  legal  proceed- 
ings under  §  67  (f )  was  intended  for  the  benefit  of  the  estate,  not  for  that 
of  other  lienholders,  no  matter  how  valid  -might  be  their  own  Hens. 

SUBDIVISION   "d' 

Fraudulent  Transfers  without  Proof  of  Transferee's  Participation 
IN  Fraud  under  §  67  (e). 

§  1493.  Third  Branch  of  Trustee's  Peculiar  Title  and  Rights  Con- 
ferred by  Bankruptcy  Act — Fraudulent  Transfers  within  Four 
Months. — Under  the  last  class  of  titles  obtained  by  the  trustee  in  bank- 
ruptcy, the  third  subject  added  is  not  comprehended  within  the  ordinary 
common-law  rights  of  creditors.*^ 

For  the  bankruptcy  act  by  its  peculiar  provisions  makes  void  all 
transfers  made  by  a  bankrupt  within  four  months  of  his  bank- 
ruptcy, where  such  transfers  were  made  with  the  intent  on  his  part 
to  hinder,  delay  or  defraud  creditors,  although  the  transferee  in 
no  way  participated  in  such  intent;  unless  such  transferee  shall 
prove,  by  way  of  defense,  his  own  bona  fides  and  his  giving  of  a 
present,  fair  consideration  therefor.** 

42.  In  re  Gray,  3  A.  B.  R.  647,  47  tion,  with  the  intent  and  purpose  on 
App.  Div.  N.  Y.  554  (N.  Y.  Sup.  Ct.  his  part  to  hinder,  delay,  or  defraud 
App.  Div.).  his  creditors,  or  any  of  them,  shall  be 

43.  Bankr.  Act,  §  67  (e) :  "All  con-  null  and  void  as  against  the  creditors 
veyances,  transfers,  assignments,  or  of  such  debtor,  except  as  to  purchas- 
incumbrances  of  his  property,  or  any  ers  in  good  faith-  and  for  a  present 
part  thereof,  made  or  given  by  a  per-  fair  consideration;  and  all  property  of 
son  adjudged  a  bankrupt  under  the  the  debtor  conveyed,  transferred,  as- 
provisions  of  this  act  subsequent  to  signed,  or  encumbered  as  aforesaid 
the  passage  of  this  act  and  within  four  shall,  if  he  be  adjudged  a  bankrupt, 
months  prior  to  the  filing  of  the  peti-  and  the  same  is  not  exempt  from  ex- 
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This  simply  throws  upon  the  transferee  the  burden  of  proving  good  faith 
and  present  consideration,  instead  of  throwing  upon  creditors  the  burden 
of  proving  his  participation  in  the  fraudulent  intent. 

In  view  of  the  fact  that  all  property  fraudulently  conveyed  passes  to  the 
trustee  by  operation  of  §  70  of  the  Act,  it  is  evident  no  reason  for  the 
adding  of  the  first  sentence  of  this  §  67  (e)  could  have  existed  had  it  not 
been  that  by  this  peculiar  provision  conveyances,  transfers  and  incum- 
brances made  by  the  bankrupt  within  the  four  months  preceding  bankruptcy 
are  void,  even  if  made  with  merely  his  own  intent  to  hinder,  delay  and  de- 
fraud creditors,  unless  the  transferee  prove  his  own  good  faith  and  ade- 
quate consideration.  At  common  law  and  under  the  statutes,  except  this 
bankruptcy  statute  in  its  §  67  (e),  a  prima  facie  case  for  setting  aside  a 
transfer  as  fraudulent  is  not  complete  unless  proof  be  made  by  the  creditor 
of  the  transferee's  participation  in  the  fraudulent  intent;  and  a  suit  to  set 
aside  a  fraudulent  conveyance,  may  fail  precisely  because  of  this  inability 
to  prove  affirmatively  the  transferee's  participation  in  the  fraudulent  in- 
tent. 

By  this  provision  of  the  first  part  of  §  67  (e),  then,  fraudulent  convey- 
ances within  the  four  months  are  voidable  if  made  with  solely  the  debtor's 
intent  to  hinder,  delay  or  defraud  creditors,  even  if  there  be  no  participation 
of  the  transferee  in  the  intent,  unless  the  transferee  himself  prove  his  own 
good  faith  and  his  giving  of  a  present,  fair  consideration  therefor. 

§  1494.  Prima  Facie  Case  without  Proof  of  Transferee's  Par- 
ticipation.— It  is  not  necessary,  then,  in  order  to  make  a  case  for  setting 
aside  a  fraudulent  conveyance  made  within  four  months  of  bankruptcy,  to 
prove  in  the  first  instance  a  participation  in  the  fraudulent  intent  on  the 
part  of  the  person  receiving  the  conveyance,  but  good  faith  and  present, 
fair  consideration  is  a  defense  to  be  pleaded  and  proved  by  the  trans- 
feree.** 

ecution   and   liability  for  debts   by  the  nection   with    the   "Title    of   the    Trus- 

law  of  his   domicile,   be   and   remain   a  tee     as    Successor    to    the    Creditors," 

part    of   the    assets    and    estate    of   the  ante,  §  1316. 

bankrupt  and  shall  pass  to  his  said  Other  distinctions  as  to  §  67  (e). 
trustee,  whose  duty  it  shall  be  to  re-  (1)  The  distinction  is  also  made  in 
cover  and  reclaim  the  same  by  legal  one  case  that  fraudulent  conveyances 
proceedings  or  otherwise  for  the  bene-  made  within  the  four  months  period 
fit  of  the  creditors."  are  absolutely  void  upon  the  filing  of 
Section  67  (e)  Covers  Two  Classes  the  bankruptcy  petition  while  those 
of  Fraudulent  Transfers. — It  must  be  made  before  that  time  are  voidable 
observed  that  §  67  (e)  covers  two  merely.  In  re  Grohs,  1  A.  B.  R.  465 
classes  of  fraudulent  transfers:  First,  (Ref.  Ohio).  This  seems  to  be  a  mis- 
those  where  the  transferror's  fraudu-  conception  of  the  object  of  the  statute, 
lent  intent  alone  need  be  proved  to  (3)  In  another  case.  §  67  (e)  is  con- 
make  out  a  prima  facie  case;  second,  sidered  to  include  "frauds  upon  the 
those  which  are  fraudulent  by  State  Act"  as  contradistinguished  from 
law.  The  first  class  only  is  being  con-  other  frauds  upon  creditors.  In  re 
sidered  at  this  place  since  it  alone  is  Gray,  3  A.  B.  R.  649,  47  App.  Div.  N. 
a  title  peculiarly  conferred  by  the  Y.  554  (N.  Y.  Sup.  Ct.  App.). 
Bankruptcy  Act.  The  second  class  44.  Also,  see  Friedman  v.  Vorchof- 
has    already    been    considered    in    con-  sky,  105  111.  App.  414;  Shelton,  trustee. 
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Sherman  v.  Luckhardt,  H  A.  B.  R.  26  (Sup.  Ct.  Kansas,  overruling  Sherman 
V.  Luckhardt,  9  A.  B.  R.  312  Sup.  Ct.  Kas.) :  "The  clauses  quoted  from  §  57 
and  §  60  treat  alone  the  subject  of  preferences.  No  mention  is  there  made  of 
fraud.  The  lawmaking  power  dealt  with  the  subject  of  fraud  in  clause  "e"  of 
§  67  of  the  act,  and,  in  language  so  plain,  concise,  exact  and  unequivocal  as 
to   leave    no   room   for    doubt   or   construction,    there    inhibited   all    transfers    of 


V.  Price,  23  A.  B.  R.  431,  174  Fed.  891 
(D.  C.  Ala.) ;  Unmack  v.  Douglass,  55 
Atl.  12;  McNulty  v.  Wiesen,  12  A.  B. 
R.  341,  130  Fed.  1012  (D.  C.  Pa.):  The 
reasoning  of  the  court  in  this  case  is 
riot,  however,  to  be  approved  in  its  en- 
tirety. 

And  also  compare,  to  the  effect  that 
67  (e)  does  not,  at  any  rate,  refer  to 
payments  of  money,  Blakey  v.  Boon- 
ville  Bk.,  2  A.  B.  R.  462  (D.  C.  Ind.). 
This  case  was  reversed  in  Booneville 
Nat'l  Bk.  V.  Blakey,  6  A.  B.  R.  13,  107 
Fed.  241  (C.  C.  A.  Ind.),  but  not  on 
this    ground. 

Inferentially,  In  re  Knopf,  16  A.  B. 
R.  445,  144  Fed.  245  (D.  C.  S.  C);  in- 
stance. In  re  Head  and  Smith,  7  A.  B. 
R.  556  (D.  C.  Ark.),  the  latter  being  a 
case  where  one  partner  sold  out  to  an- 
other partner  when  the  partnership 
was  insolvent;  held  to  be  a  hindering, 
delaying  and  defrauding  of  firm  cred- 
itors in  an  attempt  to  convert  firm 
property  into  individual  property. 

Instance,  In  re  Steininger  Mercan- 
tile Co.,  6  A.  B.  R.  68,  107  Fed.  669  (C. 
C.  A.  Ga.) ;  Executing  mortgages  in 
behalf  of  favored  creditors  who  are 
not  pressing  for  payment  nor  asking 
for  security,  the  mortgages  covering 
all  the  debtor's  property  and  being 
concededly  made  with  the  intent  that 
the  debtors  might  thereby  enforce  in- 
dulgence from  other  creditors  and  fur- 
ther advances  from  the  mortgagees. 

Instance,  In  re  Egan  State  Bk.  v. 
Rice,  9  A.  B,  R.  437,  119  Fed.  107  (C. 
C.  A.  S.  Dak.,  affirming  In  re  Platte, 
6  A.  B.  R.  568):  Chattel  mortgage 
with  power  of  sale,  where  the  pro- 
ceeds of  the  sales  are  not  applied  on 
the  debt  (no  participation  in  the  fraud- 
ulent intent  appearing  on  the  mortga- 
gees' part). 

Instance  held  not  invalid  under  §  67 
(e).  Chattel  mortgage  within  the  four 
months  and  duly'  recorded,  there  being 
an  oral  agreement  that  the  goods 
should  be  filled  to  customers  supplied 
by  a  particular  commission  house  ,and 
in  its  name  and  net  proceeds  to  be  ap- 
plied to  payment  of  mortgage  debt, 
justifies  no  inference  that  the  mortgage 
was  made  with  intent  to  hinder,  delay 
or  defraud  creditors.  In  re  Durham,  8 
A.  B.  R.  115,  114  Fed.  750  (D.  C.  Md.). 


Instance  held  not  invalid  under  §  67 
(e) :  Partner  pledging  his  insurance 
policies  to  creditor  of  firm  with  stipu- 
lation not  to  become  firm  property,  all 
under  advice  of  counsel — not  under  § 
67  (-e)  nor  fraudulent:     In  re  Bloch,  15 

A.  B.  R.  748  (C.  C.  A.  N.  Y.). 
Instance,  held  not  invalid  under  §  67 

(e).  Coder  v.  Arts,  18  A.  B.  R.  513,  153 
Fed.  943  (C.  C.  A.  Iowa.). 

Instance,  held  invalid  under  §  67  (e) 
but  transferee's  intent  not  adverted  to. 
Henkel  v.  Seider,  20  A.  B.  R.  773,  163 
Fed.  553  (D.  C.  N.  Y.) :  Voluntary 
transfers  to  wives  to  avoid  creditors. 

Instances,  In  re  Pease,  12  A.  B.  R.  66, 
129  Fed.  446  (D.  C.  Mich.):  Chattel 
mortgage  executed  within  four  months 
period,  for  presently  passing  consider- 
ation, namely,  a  loan  to  be  used  in 
making  preferential  payments,  known 
by  mortgagee  or  of  which  he  had  rea- 
sonable grounds  for  inference,  is  void 
under  67  (e). 

Instance,    Clingman   v.    Miller,    30  A. 

B.  R.  360,  160  Fed.  326  (C.C.  A.  Kans.), 
although  this  was  also  under  the  last 
clause  of  §  67  (e)  as  well  as  under  the 
first  clause,  and  therefore  properly  ap- 
pearing also  at  §  1269,  where  it  can  be 
found;  the  court  in  this  case  holding 
that  where  an  insolvent  debtor,  in  a  ju- 
risdiction where  the  statute  provides 
that  every  general  assignment  shall  be 
for  the  benefit  of  all  the  creditors  of 
the  assignor,  on  the  same  day  that  he 
made  a  general  assignment  for  credit- 
ors, transferred  certain  property  to  a 
particular  creditor  by  a  separate  in- 
strument, the  trustee  in  bankruptcy,  in 
a  suit  to  recover  the  value  of  property 
transferred  to  the  particular  creditor,  is 
entitled  to  go  to  the  jury  on  the  ques- 
tion whether  the  transfer  was  a  part  of 
the  transaction  which  resulted  in  the 
making  of  the  general  assignment,  so 
as  to  make  the  transfer  void  both  un- 
der the  State  law  and  also  under  §  67 
(e)  of  the  Bankruptcy  Act,  1898,  and 
the  direction  of  a  verdict  against  the 
plaintiff     constitutes     reversible    error. 

Contra,  obiter,  in  Jacobs  v.  Van  Sic- 
kle, 11  A.  B.  R.  470  (C.  C.  A.  N.  J.). 
And  see  contra,  to  main  proposition, 
note  to  In  re  McLam,  3  A.  B.  R.  245, 
97  Fed.  925.  Also,  contra,  compare, 
under  law  of  1867,  Tiffany  v.  Lucas,  15 
Wall.  410. 
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the  property  of  an  insolvent  debtor  made  within  four  months  prior  to  the  in- 
stitution of  bankruptcy  proceedings  under  the  act  wherein  the  debtor,  with 
the  intent  on  his  part  of  hindering,  delaying  or  defrauding  his  creditors,  parted 
with  his  property  regardless  of  the  knowledge  of  or  participation  in  such  fraud 
by  the  creditor.  This  is  a  case  of  first  instance  in  this  State  in  construing  the 
above  provisions  of  the  act.  In  other  jurisdictions  a  like  view  of  the  act  has 
been  reached.  Friedman  v.  Verchofsky,  105  111.  App.  414;  Unmack  v.  Doug- 
lass (Conn.),  55  Atl.  13.  There  are  cases  holding  a  contrary  view.  Congleton 
V.  Schreihofer  (N.  J.  Ch.),  54  Atl.  144;  Gamble  v.  Elkin  (Pa.),  54  Atl.  782. 
However,  the  reasoning  employed  in  these  cases,  contrary  to  the  view  expressed 
in  this  opinion,  does  not  commend  itself  to  our  judgment  or  meet  our  ap- 
proval. Such  a  construction  of  the  act  would  nullify  one  of  its  most  important 
and  beneficial  provisions.'' 

In  re  McLam,  3  A.  B.  R.  245,  97  Fed.  922  (D.  C.  Vt.) :  "The  provision  of 
the  latter  act  is  more  prohibitive  than  that  of  the  former,  for  no  reasonable 
cause  of  belief  of  insolvency  and  fraud  on  the  act,  by  the  person  receiving 
the  preference,  is  necessary  to.  avoid  it.  The  purpose  and  intent  of  the  bank- 
rupt only  is  looked  at,  and  if  contrary  to  the  act,  is  sufficient." 

In  re  Moody,  14  A.  B.  R.  276,  131  Fed.  525  (D.  C.  Iowa):  "By  the  plain 
language  of  this  section,  if  Moody  intended  by  the  sale  to  hinder,  delay  or 
defraud  his  creditors,  the  conveyance  is  null  and  void  as  to  such  creditors, 
except  as  against  good  faith  purchasers  for  a  present,  fair  consideration.  It  is 
not  necessary  that  the  purchaser  should  participate  in  the  fraudulent  purpose 
of  Moody  to  render  the  transaction  void  as  against  the  trustee.  Such  purpose 
being  shown  it  must  then  be  made  to  appear  that  the  purchase  was  in  good 
faith,  and  for  a  present  fair  consideration,  paid  at  the  time  of  such  purchase." 

In  re  Hill,  15  A.  B.  R.  499,  140  Fed.  984  (D.  C.  Calif.):  "The  evidence  is, 
in  my  opinion,  sufficient  to  justify  the  finding  of  the  referee  that  the  intention 
of  the  bankrupt  in  executing  the  mortgage  was  to  hinder,  delay,  and  defraud 
his  other  creditor.  It  is  clear  from  the  evidence  that  it  was  the  bankrupt's 
intention  in  executing  this  mortgage  to  give  a  preference  to  the  petitioner. 
Such  an  intent  upon  his  part  is  one  'to  hinder,  delay,  or  defraud  his  creditor/ 
within  the  meaning  of  subdivision  'e'  of  §  67  of  the  Bankruptcy  Act;  and,  in 
determining  whether  a  conveyance  or  transfer  of  property  made  by  a  bank- 
rupt was  in  violaton  of  that  section,  'the  purpose  and  intent  of  the  bankrupt 
only  is  looked  at,  and,  if  contrary  to  the  Act,  is  sufficient'  to  render  such  con- 
veyance  or  transfer  void." 

The  commonly  recurring  instance  of  an  insolvent  merchant  selling  out 
his  entire  stock  in  trade  for  less  than  fair  value  and  to  close  out ;  *5  and  the 
selling  out  of  the  entire  stock  of  a  retail  merchant  without  inventory.^e  have 
been  held  in  several  cases  to  come  under  this  section,  throwing  the  burden 
of  proof  of  bona  fides  upon  the  purchaser. 

§  1495.  But  Transferee's  Good  Faith  and  Valuable  Consideration, 
Defense. — But  that  the  transferee  was  acting  bona  fide  and  gave  a  present, 
fair  consideration  is  a  defense.*'' 

45.  In  re  Moody,  14  A.  B.  R.  272,  134  46.  In  re  Knopf,  16  A.  B.  R.  432  (D. 

Fed.  631  (D.  C.  Iowa).    To  same  effect,  C.  S.  C);  In  re  Rosenberg,  33  A.  B.  R. 

compare,  Allen  v.  McMannes,  19  A.  B.  900  (Ref.  N.  Y.).     See  ante,  §  1270J4. 

R.     376,    156    Fed.    615    (D.    C.    Wis.),  47.  Dokken  v.  Page,  17  A.  B.  R.  328, 

quoted  at  §  1216;   In  re  Rosenberg,  22  147  Fed.  439   (C.  C.  A.  N.  Dak.);  Shel- 

A.  B.  R.  900  (Ref.  N.  Y.).     See  ante,  §  ton,  trustee,  v.  Price,  33  A.   B.   R.  431, 

1370^.  174  Fed.  891  (D.  C.  Ala.);  Meservey  v. 
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McNulty  V.  Wiesen,  12  A.  B.  R.  341,  130  Fed.  1012  (D.  C.  Pa.):  "Nor  is 
the  averment  in  the  answer  that  the  assignment  was  made  to  the  respond- 
ents without  any  intent  on  their  part  to  hinder,  delay  or  defraud  the  creditors 
of  the  bankrupt  impertinent,  for  the  reason  that  under  §  67e  *  *  *  they 
are  required  to  show  that  they  are  purchasers  of  these  accounts  in  good  faith, 
and  for  a  present,  fair  consideration." 

In  re  Moody,  14  A.  B.  R.  376,  134  Fed.  631  (D.  C.  Iowa):  "Such  purpose 
(transferror's  fraudulent  purpose)  *  *  *  being  shown,  it  must  then  be 
made  to  appear  that  the  purchase  was  in  good  faith,  and  for  a  present,  fair 
consideration,  paid  at  the  time  of  such  purchase." 

And  the  burden  of  proof  of  such  good  faith  is  on  the  transferee.*^  And 
a  presently  passing  consideration  must  have  been  given.*^ 

Where  the  consideration  moving  from  the  transferee  is  purely  executory, 
his  innocence  will  not  suffice. ^° 

§  1496.  What  Constitutes  "Good  Faith."— The  standard  of  good 
faith  as  a  defense  for  the  transferee  under  §  67  (e)  is  the  same  as  that  of  a 
creditor  in  accepting  payments  or  transfers  of  property  as  payment  or  as 
security  from  an  insolvent  debtor.^  ^ 

In  re  Moody,  14  A.  B.  R.  276,  134  Fed.  631  (D.  C.  Iowa):  "And  it  is  uni- 
formly held  that  each  (a  creditor  or  purchaser),  when  dealing  with  one  who 
is  in  fact  insolvent  and  may  be  adjudged  a  bankrupt  within  four  months,  to 
exercise  ordinary  prudence  and  diligence  to  ascertain  whether  or  not  such 
insolvent  can  make  a  transfer  of  his  property  to  him  that  will  not  be  in  viola- 
tion of  the  Bankruptcy  L,aw.'' 

Thus,  transactions  known  by  the  purchaser  to  be  out  of  the  usual  and  or- 
dinary course  of  business  tend  to  negative  good  faith;  such  as  the  sale  of 
an  entire  stock  of  goods  at  less  than  cost.^^ 

Walburn  v.  Babbit,  16  Wall.  577:  "But  it  is  wholly  a  different  thing  when 
he  sells  his  entire  stock  to  one  or  more  persons.  This  is  an  unusual  occur- 
rence, out  of  the  ordinary  mode  of  transacting  such  business,  is  prima  facie 
evidence  of  fraud,  and  throws  the  burden  of  proof  on  the  purchaser  to  sustain 
the  validity  of  his  purchase.     *     *     * 

"But  the  law  will  not  let  him  escape  in  this  way.  The  question  raised  by 
the  statute  is  not  his  actual  belief,  but  what  he  had  reasonable  cause  to  believe. 
In  purchasing  in  the  way  and  under  the  circumstances  he  did,  the  law  told  him 
that  a  fraud  of  some  kind  was  intended  on  the  part  of  the  seller,  and  he  was 
put  on  inquiry  to  ascertain  the  true  condition  of  Mendelson's  [the  bankrupt 
vendor]    business.     This  he   did  not  do,  nor  did  he   make  any  attempt  in  that 

Roby,  28  A.  B.  R.  529,  198  Fed.  844  (C.  49.  Impliedly,  Henkel  v.  Seider,  30  A. 

C.  A.  Colo.);  Ogden  v.  Reddish,  29  A.  B.  R.  773,  163  Fed.  553  (D.  C.  N.  Y.). 

B.  R.  531,  300  Fed.  977  (D.  C.  Ky.);  In  50.  See  ante,  §  1319 J4. 

re  Mahland,  26  A.  B.  R.  81,  184  Fed.  743  51.  See  ante,  §  1216;  compare,  Wright 

(D.  C.  N.  Y.).  V.    Sampter,    18    A.    B.  R.  355,  152  Fed. 

48.    Horner-Gaylord  Co.  v.  Miller  &  196  (D.  C.  N.  Y.).    Compare  rules  post, 

Bennett,  17  A.  B.  R.  257,  147  Fed.  295  §  1504. 

(D.  C.  W.  Va.) ;  In  re  Rosenberg,  33  A.  52.  In  re  Moody,  14  A.  B.  R.  373,  134 

B.    R.    900    (Ref.    N.  Y.).     See  ante,  §  Fed    631.    (D.    C.    Iowa).    Compare,    § 

137054.  1504;  In  re  Rosenberg,  23  A.  B.  R.  900 

(Ref.  N.  Y.).     See  ante,  §  1370i/^. 
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direction.  Indeed,  he  contented  iiimself  with  limiting  his  inquiries  to  the 
object  Mendelson  had  in  selling  out,  and  to  his  future  purposes.  Something 
more  was  required  than  this  information  to  repel  the'  presumption  of  fraud 
which  the  law  raised  in  the  mere  fact  of  a  retail  merchant  selling  out  his 
entire  stock  of  goods.  If  this  sort  of  information  could  sustain  the  sale,  the 
provision  of  the  bankrupt  law  we  are  considering  would  be  no  protection  to 
creditors,  for  any  one  in  Mendelson's  situation,  and  with  the  purpose  he  had 
in  view,  would  be  likely  to  give  the  party  with  whom  he  was  dealing  a  plau- 
sible reason  for  his  conduct.  The  presumption  of  fraud  arising  from  the  un- 
usual nature  of  the  sale  in  this  case  can  only  be  overcome  by  proof  on  the 
part  of  the  buyer  that  he  took  the  proper  steps  to  find  out  the  pecuniary  con- 
dition of  the  seller.  All  reasonable  means,  pursued  in  good  faith,  must  be 
used  for  this  purpose.  If  Summerfield  [the  vendee]  had  employed  any  means 
at  all  directed  to  this  end,  he  would  have  discovered  the  actual  insolvency 
of  Mendelsop.  In  choosing  to  remain  ignorant  of  whal  the  necessities  of  his 
case  required  him  to  know,  he  took  the  risk  of  the  impeachment  of  the  trans- 
action by  the  assignee  in  bankruptcy,  in  case  Mendelson  should,  within  the 
time  limited  in  the  statute,  be  declared  3  bankrupt." 

Dokken  v.  Page,  17  A.  B.  R.  238,  147  Fed.  438  (C.  C.  A.  N.  Dak.):  "The 
claim  of  the  intervener  is  a  palpable  fraud  on  the  Bankrupt  Act.  It  is  full 
time  that  speculating  purchasers  from  insolvent  debtors  should  know  that 
under  the  bankrupt  act  they  cannot  stop  their  ears  and  shut  their  eyes  lest 
they  may  hear  or  see  that  such  a  merchant  as  Tveten  was  selling  out  his 
entire  stock  of  goods  in  order  to  defeat  his  creditors  in  the  collection  of  their 
just  claims.  Such  speculators  on  chance  seem  to  think  that  they  can  escape 
the  statute  by  studiously  and  cunningly  placing  themselves  in  a  position  to  half 
satisfy  conscience  by  saying: 

"  T  did  not  know  the  vendor  was  bankrupt.  He  did  not  so  inform  me;  and 
I  did  not  ask  him.  I  did  not  know  about  his  creditors,  as  I  did  not  examine 
his  books.  I  did  not  take  an  inventory  of  the  goods  or  carefully  examine  them, 
as  I  had  a  general  knowledge  of  their  character,  and  did  not  look  further' — 
and  the  like. 

"Under  the  Bankrupt  Act  such  a  purchaser,  within  the  four  months'  lim- 
itation, is  presumptively  a  purchaser  with  knowledge.  To  protect  his  pur- 
chase the  burden  rests  upon  him  to  show  satisfactorily  that  he  was  a  pur- 
chaser in  good  faith;  that  he  paid  a  present,  fair  consideration  for  the  prop- 
erty; and  that  he  did  not  know  or  have  reason  to  believe  that  the  vendor  was 
insolvent." 

Although  the  mere  fact  that  the  sale  was  one  out  of  the  usual  course  of 
business  is  not  of  itself  prima  facie  proof  of  fraudulent  intent,  but  merely 
a  badge  to  be  taken  into  consideration  along  with  other  facts. 

Houck  V.  Christy,  18  A.  B.  R.  330,  153  Fed.  612  (C.  C.  A.  Kans.) :  "It 
may  be  that,  in  the  recent  case  of  Dokken  v.  Page  (C.  C.  A.),  17  Am.  B. 
R.  228,  147  Fed.  438,  involving  a  sale  by  a  retail  merchant  of  his  entire  stock 
of  goods,  we  gave  undue  prominence  to  the  language  of  the  court  in  Wal- 
brun  V.  Babbitt;  but  it  was  not  our  intention  to  say  that  the  fact  that  the 
sale  was  out  of  the  usual  and  ordinary  course  of  business  was,  when  taken 
alone,  prima  facie  evidence  of  fraud  under  the  present  Bankruptcy  Act,  but 
only  that  it  was  a  circumstance  which,  in  connection  with  the  surrounding 
facts  disclosed  in  the  opinion,  vitiated  the  sale  there  under  consideration." 
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Thus,  a  purchaser  is  not  in  good  faith  where  he  willfully  closes  his  eyes 
to  information  with  his  reach. ^3 

Thus,  likewise,  purchasers  from  one  known  to  be  insolvent,  or  purchasing 
an  entire  stock  at  less  than  cost,  are  put  upon  inquiry,  and  are  bound  to 
investigate,  and  are  not  exercising  good  faith  if  they  do  not  investigate. ^^ 

Houck  V.  Christy,  18  A.  B.  R.  330,  153  Fed.  613  (C.  C.  A.  Kans.) :  "One  is 
not  a  purchaser  in  good  faith,  if  he  purchases  with  knowledge  of  the  fraudulent 
intent  of  the  vendor,  or  under  such  circumstances  as  should  put  him  upon 
inquiry  as  to  the  object  for  which  the  vendor  sells.  Jones  v.  Simpson,  116  U. 
S.  609,  614,  *  *  *  _  Apart  from  what  Christy  had  learned  through  his  con- 
nection with  the  bank,  he  and  Cover  knew  that  Stephenson  was  engaged  in  a 
business  in  which  men  usually  have  creditors,  that  he  had  been  recently  incum- 
bering his  property  for  small  amounts,  that  he  was  hastily  disposing  of  all  of 
it  for  much  less  than  its  fair  value,  that  he  was  insisting  that  lie  be  paid  in 
cash,  which  it  is  easy  to  conceal  from  creditors,  and  that  the  transaction  was 
altogether  unusual.  Plainly,  therefore,  they  had  knowledge  of  what  reasonably 
should  have  put  them,  as  prudent  men,  upon  inquiry  as  to  his  solvency  and  pur- 
pose, and  were  chargeable  with  all  the  knowledge  which  would  have  been  ac- 
quired by  prosecuting  the  inquiry  with  reasonable  diligence;  which  they  did  not 
do." 

In  re  Levine,  28  A.  B.  R.  481,  196  Fed.  S89  (D.  C.  N.  Y.) :  "To  allow  a 
creditor  to  invest  the  amount  of  his  debt  in  a  partnership  business,  and  to  re- 
ceive in  exchange  stock  of  a  corporation  organized  to  take  over  that  business, 
and  then  to  allow  the  corporation  to  buy  back  that  stock  by  the  giving  of  a 
chattel  mortgage  upon  the  assets  and  by  the  payment  of  cash,  when  all  of  the 
parties  had  knowledge  of  the  entire  transaction,  and  when  the  business  was 
at  all  times  insolvent,  is  a  plain  fraud  upon  all  of  the  creditors.'' 

And  it  has  apparently  been  held  that  a  mortgagee  who  gives  present  and 
adequate  consideration  but  who  knows  the  proceeds  are  to  be  used  to  defeat 
the  purpose  of  the  Bankrupt  Act,  as,  for  instance,  to  create,  indirectly,  a 
preference;  is  not  acting  in  "good  faith"  in  the  transaction,  and  that  his 
mortgage  is  voidable. ^^ 

But  where  adequate  consideration  was  given,  and  the  sale  was  talked  of 
for  a  long  time  beforehand  and  everything  appeared  fair  and  above  board, 
the  transferee's  good  faith  has  been  held  established.^^ 

It  has  been  held  in  Maine  that  a  purchaser  in  good  faith  of  an  entire 
stock  of  merchandise  in  bulk  is  protected  even  where  there  has  been  failure 
to  comply  with  the  Anti  Bulk-Sales-Act,  such  act  not  making  such  sale 
fraudulent  in  law.^''^ 

More  than  merely  the  delaying  of  creditors  is  requisite;  and  where  the 
transfer  is  based  upon  a  presently  passing  consideration,  it  will  not  be  void- 

53.  Lumpkin  v.  Foley,  29  A.  B.  R.  685,  A.  B.  R.  900  (Ref.  N.  Y.).  See  ante,  §§ 
304  Fed.  378  (C.  C.  A.  Ga.).  1237,   1370i/^. 

54.  Dokken  v.  Page,  17  A.  B.  R.  338,  55.  Roberts  v.  Johnson,   18   A.   B.   R. 
147  Fed.  439  (C.  C,  A.  N.  Dak.);  In  re  136,  151  Fed.  567   (C.  C.  A.  Md.\ 
Moody,   14  A.   B.   R.  273,  134   Fed.   631  56.   In   re   Bartlett,   23   A.   B.   R.   891, 
(D.    C.    Iowa).      Also,    see    Wager    v.  173  Fed.  679  (D.  C.  Pa.). 

Hall,    16   Wall.    584;    Walburn    v.    Bab-  57.   Gorham  v.    Buzzell,   34   A.   B.    R. 

bitt,  16  Wall.  577;  In  re  Rosenberg,  33      440,  178  Fed.  596  (D.  C.  Maine.). 
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able  for  fraud  unless  it  actually  hinders  or  defrauds  creditors  and  unless 
the  transferee  knew  or  had  reasonable  notice  when  he  took  it  that  it  was 
intended  to  hinder  or  defraud  the  creditors  of  the  transferror,  or  was  made 
in  contemplation  of  or  fraud  of  the  bankruptcy  law;  and  in  the  absence  of 
such  knowledge  or  notice  the  fact  that  the  lien  or  other  transfer  actually 
hinder  creditors  by  withdrawing  securities  or  property  from  application  to 
the  payment  of  their  debt  is  insufficient  to  avoid  it.®^ 

§  1496^.  Badges  of  Fraud  Considered  All  Together,  Not  Sep- 
arately.— Badges  of  fraud  altogether  inconclusive  if  separately  considered, 
may,  by  their  number  and  joint  operation,  be  sufficient  to  constitute  con- 
clusive proof  of  fraudulent  intent  on  the  part  of  both  transferror  and 
transferee.58 

§  1496|.  Great  Latitude  in  Admission  of  Evidence. — Questions  of 
fraud  can  scarcely  ever  be  proved  by  direct  evidence,  hence  the  necessity 
for  admission  of  all  circumstances  fairly  connected  with  the  transac- 
tion.«*> 

Lumpkin  v.  Foley,  39  A.  B.  R.  673,  204  Fed.  373  (C.  C.  A.  Ga.,  affi'g  In  re  Wal- 
den  Bros.  Clothing  Co.,  39  A.  B.  R.  80,  199  Fed.  315,  D.  C.  Ga.):  "Fraud  is 
not  to  be  presumed,  but  that  does  not  imply  that  fraud  may  not  be  proved  by 
circumstances  as  well  as  by  direct  evidence.  Fraud  may  be  actual  arising  from 
facts  and  circumstances  of  imposition.  It  may  be  apparent  from  the  intrinsic 
nature  and  subject  of  the  bargain  itself.     Hume  v.  U.  S.,  133  U.  S.  406. 

"The  testimony  of  the  witnesses  considered  by  the  referee  in  connection  with 
all  the  circumstances,  taken  with  Lumpkin's  testimony,  satisfied  the  referee  that 
the  claimant  shut  his  eyes  to  the  situation,  and  we  cannot  say  that  the  referee 
IS  wrong  in  his  contention  that  Lumpkin  tacitly  acquiesced  in  a  subtle  scheme 
between  the  bankrupt  and  the  favored  few  of  its  creditors. 

"As  was  said  by  Mr.  Justice  Day  in  Wecker  v.  National  Enameling  Co.,  204 
U.  S.  182:  'In  cases  where  the  direct  issue  of  fraud  is  involved,  knowledge  may 
be  imputed  where  one  willfully  closes  his  eyes  to  information  within  reach.' 

"There  seems  to  be  no  dearth  of  authority  that  a  purchaser  is  not  in  good 
faith  who  makes  no  effort  to  determine  whether  one  may  make  a  transfer  which 
will  not  be  in  violation  of  the  Act.  Houck  v.  Christy  (C.  C.  A.,  8th  Cir.),  18 
Am.  B.  R.  330,  152  Fed.  615;  Dokken  v.  Page  (C.  C.  A.,  8th  Cir.),  17  Am.  B.  R. 
228,  147  Fed.  439,  77  C.  C.  A.  674;  Shauer  v.  Allerton,  155  U.  S.  607;  Harrell 
V.  Beall,  17  Wall.  590." 

§   1497.   Section   67    (e)    Not  Applicable  to  Mere   Preferential 

Transfers.— Section  67  (e)  does  not  apply  to  mere  preferential  transfers.^! 

58.  Powell  V.  Gate  City  Bank,  24  A.  Atee  v.  Shade,  36  A.  B.  R.  151,  185 
B.  R.  316,  178  Fed.  609  (C.  C.  A.  Mo.).  Fed.   443   (C.    C.   A.   Mo.);    In   re   Kull- 

59.  Houck    V.    Christy,    18    A.    B.    R.  berg,  23  A.  B.  R.  758,  176  Fed.  585  (D. 
330,    153    Fed.    612    (C.    C.    A.    Kans.),  C.    Minn.);    In   re    Bloch,   15   A.    B.    R. 
quoted    at    §    1496;    also,    see    ante,    §§  748,  142  Fed.  674  (C.  C.  A.  N.  Y.). 
109,  13165^.  Contra,   In  re   Jones,   9  A.   B.   R.   263 

60.  In  re  Luber,  18  A.  B.  R.  476,  152  (D.  C.  S.  C.) :  In  this  case  a  prefer- 
Fed.  492  (D.  C.  Pa.),  quoted  at  §  ence  was  held  to  be  voidable  under  67 
1145^.  (e)   without  participation   of  the  trans- 

61.  In  re  Varley,  etc.,  Co.,  26  A.  B.  ferree  in  the  intent.  This  decision 
R.  840,  188  Fed.  761   (D.  C.  Ala.);  Mc-  was  manifestly  placed  upon  the  wrong 
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Van  Iderstine,  trustee,  v.  Nat'l  Discount  Co.,  23  A.  B.  R.  345,  174  Fed.  518 
(C.  C.  A.  N.  Y.) :  "There  is  a  marked  distinction  between  a  preferential  pay- 
ment and  a  fraudulent  conveyance.  Every  preferential  payment  must  to  some 
extent  hinder  and  delay  creditors,  but  it  is  not  necessarily  a  fraudulent  con- 
veyance. *  ♦  *  A  preferential  payment  may  be  constructively  fraudulent, 
but  it  is  not  in  and  of  itself  a  fraudulent  conveyance.  It  can  only  become  the 
latter  in  the  unusual  case  where  actual  fraud  in  ■addition  to  the  preferences  is 
established.  Thus  a  secret  trust  in  favor  of  a  person  making  such  payments 
might  turn  a  mere  preference  into  a  fraudulent  conveyance.  But  there  is  no 
proof  in  this  case  of  any  intent  to  hinder  or  defraud  creditors  more  than  the 
preferential  payments  in  themselves  would  have  hindered  them." 

Coder  V.  Arts,  313  U.  S.  223,  22  A.  B.  R.  1:  "A  consideration  of  the  pro- 
visions of  the  bankruptcy  law  as  to  preferences  and  [fraudulent]  conveyances 
shows  that  there  is  a  wide  diflference  between  the  two,  notwithstanding  they 
are  sometimes  spoken  of  in  such  a  way  as  to  confuse  the  one  with  the  other. 
A  preference,  if  it  have  the  eflfect  prescribed  in  §  60,  of  enabling  one  creditor  to 
obtain  a  greater  portion  of  the  estate  than  others  of  the  same  class,  is  not 
necessarily  fraudulent.  Preferences  are  set  aside  when  made  within  four 
months,  with  a  view  to  obtaining  an  equal  distribution  of  the  estate,  and  in 
such  cases  it  is  only  essential  to  show  a  transfer  by  an  insolvent  debtor  to  one 
who  himself  or  by  his  agent  knew  of  the  intention  to  create  a  preference.  In 
construing  the  Bankruptcy  Act  this  distinction  must  be  kept  constantly  in  mind. 
As  was  said  in  Githens  v.  Shiffler  (D.  C),  7  Am.  B.  R.  453,  113  Fed.  505:  'An 
attempt  to  prefer  is  not  to  be  confounded  with  an  attempt  to  defraud,  nor  a 
preferential  transfer  with  a  fraudulent  one.'  In  re  Maher,  16  A.  B.  R.  343,  144 
Fed.  503-509,  it  was  well  said  by  the  district  court  of  Massachusetts:  'In  a 
preferential  transfer  the  fraud  is  constructive  or  technical,  consisting  in  the  in- 
fraction of  that  rule  of  equal  distribution  among  all  creditors  which  it  is  the 
policy  of  the  law  to  enforce  when  all  cannot  be  fully  paid.  In  a  fraudulent  trans- 
fer the  fraud  is  actual — the  bankrupt  has  secured  an  advantage  for  himself  out 
of  what  in  law  should  belong  to  his  creditors,  and  not  to  him.' " 

Sargent  v.  Blake,  20  A.  B.  R.  115,  160  Fed.  57  (C.  C.  A.  Me.):  "Intentional 
transfers  by  insolvents  to  secure  or  pay  pre-existing  debts  within  four  months 
prior  to  the  filing  of  a  petition  in  bankruptcy  which  are  not  voidable  as  pref- 
erences under  §  67e,  or  violative  of  other  provisions  of  law,  and  which  are 
made  without  intent  to  hinder,  delay,  or  defraud  creditors  more  than  such  se- 
curities or  payments  necessarily  have  that  effect,  do  not  evidence  an  intent  to 
hinder,  delay,  or  defraud  creditors  within  the  meaning  of  §  67e  of  the  Bank- 
ruptcy Act  of  1898.  It  is  not  every  intent  to  hinder  or  delay  creditors  in  col- 
lecting, or  to  prevent  them  from  collecting,  but,  an  intent  to  do  so  unlawfully 
only  that  is  denounced  by  that  section.'' 

Coder  v.  Arts,  18  A.  B.  R.  513,  152  Fed.  943  (C.  C.  A.  Iowa,  affirmed  in 
Coder  V.  Arts,  23  A.  B.  R.  1,  213  U.  S.  223:  "A  transfer  by  an  insolvent, 
within  four  months  prior  to  the  filing  of  a  petiton,  for  the  purpose  of  securing 
or  paying  a  pre-existing  debt,  without  any  intent  or  purpose  to  affect  other 
creditors   injuriously  beyond   the   necessary   eflfect   of   the   security,   is   lawful,   if 

ground.  It  was  not  voidable  under  which  see  In  re  Duffy,  9  A.  B.  R.  358; 
67  (e)  for  the  reason  that  it  was  a  Githens  v.  Shiffler,  7  A.  B.  R.  453,  112 
conveyance  made  to  hinder,  delay  or  Fed.  505,  and  ante,  §§  1397,  1321,  113. 
defraud  creditors,  but  was  simply  a  But  also  compare.  Spencer  v.  Nek- 
preference  voidable  under  60  (b).  emoto,  24  A.  B.  R.  517  (D.  A.  Hawaii), 
The  court  evidently  labored  under  a  which  also  seems  rather  to  have  been 
confusion  between  the  intent  to  pre-  merely  a  case  of  preference,  though 
fer   and    the    intent   to    defraud,    as    to  held   voidable   on   both   grounds. 
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not  violative  of  other  provisions  of  law,  and  it  does  not  evidence  any  intent 
to  hinder,  delay,  or  defraud  creditors  within  the  meaning  of  Bankruptcy  Act, 
1898,  §  67e." 

§   1498.  And  Trustee  Must  Show  Bankrupt's  Actual  Fraud. — 

And  the  trustee  must,  of  course,  as  part  of  his  case  in  chief  show  the  bank- 
rupt's fraud  in  making  the  transfer."^ 

Coder  V.  Arts,  313  U.  S.  223,  22  A.  B.  R.  1:  "But  the  act  does  not  dispense 
with  the  necessity  of  showing,  to  avoid  a  conveyance  or  transfer  under  §  67e, 
that  the  bankrupt  had  the  actual  intent  to  hinder,  delay,  or  defraud  creditors. 
What  is  meant  when  it  is  required  that  such  conveyances,  in  order  to  be  set 
aside,  shall  be  made  with  the  iqtent  on  the  bankrupt's  part  to  hinder,  delay, 
or  defraud  creditors?  This  form  of  expression  is  familiar  to  the  law  of  fraud- 
ulent conveyances,  and  was  used  at  the  common  law,  and  in  the  statute  of 
Elizabeth,  and  has  always  been  held  to  require,  in  order  to  invalidate  a  con- 
veyance, that  there  shall  be  actual  fraud;  and  it  makes  no  difference  that  the 
conveyance  was  made  upon  a  valuable  consideration,  if  made  for  the  purpose 
of  hindering,  delaying,  or  defrauding  creditors.  The*  question  of  fraud  depends 
upon  the  motive.  Kerr,  Fraud  &  Mistake,  196,  201.  The  mere  fact  that  one 
creditor  was  preferred  over  another,  or  that  the  conveyance  might  have  the 
effect  to  secure  one  creditor  and  deprive  others  of  the  means  of  obtaining 
payment,  was  not  sufficient  to  avoid  a  conveyance;  but  it  was  uniformly  rec- 
ognized that,  acting  in  good  faith,  a  debtor  might  thus  prefer  one  or  more 
creditors.  Stewart  v.  Dunham,  115  U.  S.  61,  *  *  *  Huntley  v.  Kingman  & 
Co.,  153  U.  S.  537,  *  *  *  We  are  of  opinion  that  Congress,  in  enacting  67e, 
and  using  the  terms  'to  hinder,  delay,  or  defraud  creditors,'  intended  to  adopt 
them  in  their  well-known  meaning  as  being  aimed  at  conveyances  intended 
to  defraud.  In  §  60  merely  preferential  transfers  are  defined,  and  the 
terms  on  which  they  may  be  set  aside  are  provided;  in  67e,  transfers  fraudulent 
under  the  well  recognized  principles  of  the  common  law  and  the  statute  of 
Elizabeth  are  invalidated.  The  same  terms  are  used' in  §  3,  subdivision  1,  in 
which  it  is  made  an  act  of  bankruptcy  to  transfer  property  with  intent  to 
hinder,  delay,  or  defraud  creditors.  Such  transfers  have  been  held  to  be  only 
those  which  are  actually  fraudulent." 

Thompson  v.  Fairbanks,  196  U.  S.  516,  13  A.  B.  R.  443:  "There  is  no  finding 
that  in  parting  with  the  possession  of  the  property,  the  mortgagor  had  ,any 
purpose  of  hindering,  delaying  or  defrauding  his  creditors  or  any  of  them. 
Without  a  finding  to  the  effect  that  there  was  an  intent  to  defraud,  there  was 
no  invalid  transfer  of  the  property  under  the  provisions  of  §  67  (e)  of  the  Bank- 
ruptcy Law." 

The  rule  of  67  (e)  simply  relieves  the  trustee  from  the  necessity,  other- 
wise existing,  of  showing  the  transferee's  participation  therein. 

§   1499.   Transfer  Must  Have   Been  within  Four  Months.— The 

transfer  must  have  been  made  within  the  four  months  preceding  the  filing 
of  the  bankruptcy  petition  to  be  voidable,  if  the  transferee's  participation 
in  the  fraudulent  intent  be  not  shown.^^ 

62.  Meservey  v.  Roby,  28  A.  B.  R.  R.  499,  140  Fed.  981  (D.  C.  Calif.);  im- 
529,  198  Fed.  844  (C.  C.  A.  Colo.);  im-  pliedly,  Henkel  v.  Seider,  20  A.  B.  R. 
pliedly,  In  re  Bloch,  15  A.  B.  R.  748,  773,  163  Fed.  553  (D.  C.  N.  Y.);  Un- 
142   Fed.   676    (C.   C.   A.   N.   Y.).  derleak  v.  Scott,  38  A.  B.  R.  926   (Sup. 

63.  Impliedly,    In    re    Hill,    15    A.    B.  Ct.   Minn.). 
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But  if  made  on  the  same  day  of  the  month  of  the  fourth  month  pre- 
ceding, it  is  "within  four  months."^* 

Voluntary  conveyances  by  way  of  gift,  to  avoid  creditors,  are  not  limited 
to  four  months  and  do  not  have  to  come  under  §  67  (e).®^  They  are  void 
under  Bankruptcy  Act,  §  70  (a)  (4),  being  "property  transferred  by  him 
in  fraud  of  his  creditors,"  title  to  which  passes  to  the  trustee  by  operation 
of  law. 

§  1499J.  Insolvency,  Whether  Requisite. — Insolvency  is  not  a 
requisite  element,  under  the  first  clause  of  §  67  (e),  though  generally  nec- 
essary as  evidence  towards  establishing  fraudulent  intent.^"^ 

Obiter,  Spencer  v.  Nekemoto,  24  A.  B.  R.  517  (D.  C.  Hawaii):  "Under  tlie 
allegation  that  the  payment  to  Nekemoto  was  marie  with  the  intent  to-  hinder, 
delay  and  defraud  his  creditors,  proof  of  insolvency  is  not  essential,  under  §  67 
(e),  covering  this  point,  although  insolvency  would  appear  to  be  generally 
an  existing  condition  where  there  is   an  attempt  to  defraud   creditors." 

Division  4. 

Protection  op  Liens  Which  Are  Not  Contrary  to  the  Bankrupt  Act. 

§  1500.  Protection  of  Liens  Which  Are  Not  in  Contravention  of 
Act. — "Liens  given  or  accepted  in  good  faith  and  not  in  contempla- 
tion of  or  in  fraud  upon  the  act  and  for  a  present  consideration, 
which  have  been  recorded  according  to  law,  if  record  be  necessary 
to  impart  notice,  are,  but  to  the  extent  of  such  present  considera- 
tion only,  not  affected."  ^^ 

Liens  given  at  any  time  before  the  filing  of  the  petition  upon  a  presently 
passing  consideration,  that  is  to  say,  not  in  payment  of  a  pre-existing  debt 
— not  in  consideration,  in  other  words,  of  a  reduction  of  HabiHties,  but  in 
consideration  of  the  contemporaneous  increase  or  at  least  replacing  of  assets 
— are  valid,  if  they  are  given  or  accepted  in  good  faith  and  not  in  con- 
templation of  or  fraud  upon  the  Bankruptcy  Law,  and  if,  also,  they  have 
been  duly  recorded  where  the  State  laws  require  recording  in  order  to  im- 
part notice.^* 

64.  In  re  Hill,  15  A.  B.  R.  499,  140  fected  by  this  act."  See  cases  involv- 
Fed.  981   (D.  C.   Calif.).  ing   liens    under   various    subjects    ante 

65.  In  re  Scheuch,  8  A.  B.  R.  727,  and  post,  "Title  of  Trustee  as  Succes- 
116  Fed.  555  (D.  C.  Wash.);  In  re  sor  to  Bankrupt;"  "Fraudulently  Con- 
Toothacker  Bros.,  12  A.  B.  R.  99,  128  veyed  Property;"  "Preferences;"  etc. 
Fed.  187   (D.  C.  Conn.).  Necessarily   the   subject   of  valid  liens 

66.  Compare   ante,   §§  116,   121854-  would  be  involved  in  many  such  cases 

67.  Bankr.  Act,  §  67  (d),  as  amended  and  other  cases. 

in   1910:     "Liens   given   or  accepted   in  McDonald    v.    Taylor    &    Co,    36    A. 

good  faith  and  not  in  contemplation  of  B.    R.    635    (App.    Div.    N.    Y.) ;    In    re 

or   in   fraud  upon    this   act,    and   for    a  Stroum,  27  A.   B.   R.   721,   193  Fed.  762 

present  consideration,  which  have  been  (C,  C.  A.  Mass.). 

recorded    according    to    law,    if    record  68.  In  re  Wolf,  3  A.  B.  R.  555,  98  Fed. 

thereof  was  necessary  in  order  to  im-  84  (D.  C.  Iowa);  Tiffany  v.  Boatman's 

part  notice,  shall,  to  the  extent  of  such  Inst.,  18  Wall.  375;  Crim  v.  Woodford, 

present  consideration   only,  not  be   ef-  14  A.  B.  R.  303,  136  Fed.  34   (C.  C.  A. 
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Hiscock  V.  Varick  Bk.,  18  A.  B.  R.  9,  206  U.  S.  38:  "The  contracts  under 
which  they  were  pledged  were  valid  and  enforceable  under  the  laws  of  New 
York  where  the  debt  was  incurred  and  the  lien  created.  The  Bankruptcy  Act 
did  not  attempt  by  any  of  its  provisions  to  deprive  a  lienor  of  any  remedy 
which  the  law  of  the  State  vested  with  him;  on  the  other  hand,  it  provided, 
§  67  (d)  etc." 

Ridgeway  v.  Kendrick,  31  A.  B.  R.  497,  308  Fed.  849  (C.  C.  A.  N.  J.):  "And 
it  cannot  be  avoided  as  a  fraudulent  lien  because  the  evidence  shows  that  it  was 
recorded  according  to  law,  and  was  both  given  and  accepted  'in  good  faith  and 
not  in  contemplation  of,  or  in  fraud  upon  this  act,  and  for  a  present  considera- 
tion.'    It  is,  therefore,  protected  by   Bankruptcy  Act   §   67d  as   amended   1910." 

In  re  Soudan's  Mfg.  Co.,  8  A.  B.  R.  45  (C.  C.  A.  Ind.) :  "It  is  equally  clear 
that  §  67  (d)  saves  from  invalidity  the  security  thus  founded  upon  a  present 
consideration  if  accepted  in  good  faith  and  not  in  contemplation  of  or  in  fraud 
upon  the  Act,  and  in  the  absence  of  notice  which  impeaches  the  good  faith  of 
the  transaction  as  so  defined  the  mortgagee  is  entitled  to  the  benefits  of  his  lien 
notwithstanding  the  fraud,  if  any  there  was,  on  the  part  of  the  mortgagor." 

Darby  u.  Inst.,  1  Dill.  144,  Fed.  Cas.  3571:  "An  insolvent  person  may  properly 
make  efforts  to  extricate  himself  from  his  embarrassment,  and  therefore  he 
may  borrow  money,  and  give  at  the  time  security  therefor,  provided,  always, 
the  transaction  be  free  from  fraud  in  fact,  and  upon  the  Bankrupt  Act.  And 
hence  it  is  a  settled  principle  of  bankrupt  law,  both  in  England  and  in  this 
country,  that  advances  made  in  good  faith  to  a  debtor  to  carry  on  business, 
upon  security  taken  at  the  time,  do  not  violate  either  the  terms  or  policy  of 
the  Bankrupt  Act." 

In  re  Porterfield,  15  A.  B.  R.  11,  138  Fed.  193  (D.  C.  W.  Va.,  reversed,  on 
other  grounds,  sub  nom.  Moore  v.  Green,  16  A.  B.  R.  651,  145  Fed.  480):  "Both 
the  State  and  Bankrupt  Act  recognize  the  right  to  make  a  transfer  giving  prefer- 
ence for  a  new,  and  not  an  existing  consideration  or  debt,  if  made  in  good 
faith." 

Stedman  v.  Bk.  of  Monroe,  9  A.  B.  R.  4,  117  Fed.  337  (C.  C.  A.  Iowa): 
"But  no  such  result  followed  in  respect  to  the  $3000  actually  loaned  when  the 
mortgage  was  given.  As  to  that  sum  the  security  of  the  mortgage  was  valid 
under  the  terms  of  §  67d  unless  it  was  given  in  contemplation  of  bankruptcy  or 
in  fraud  upon  the  act." 

In  re  Brown,  5  A.  B.  R.  231  (D.  C.  Pa.):  '•*  *  *  and  such  liens  are  de- 
clared by  clause  'd'  of  §  67  to  be  unaflfefted  by  the  Act.  The  term  "unaffected' 
may  perhaps  be  too  broad,  other  sections  do  affect  such  liens  in  some  respects 
not  material,  but  the  general  meaning  of  the  phrase  is  clear.  Such  liens  are  left 
as  the   act   finds   them  and    (passing   the   question   whether   the   Court   may   in- 

W.   Va.);    Bank  v.   Bruce,    6   A.    B.    R.  ley   Bank   Co.   v.   Mack,  20  A.  B.  R.  40, 

312,   109   Fed.   69    (C.   C.   A.   S.    C);   In  163    Fed.   155    (C.    C.   A.   Ohio);    In   re 

re   Clifford,   14   A.   B.   R.   383,   136    Fed.  Hersey,  33  A.  B.  R.  863,  171  Fed.  1001 

475    (D.   C.   Iowa);   Davis  v.   Turner,   9  (D.  C.  Iowa);   Martin  v.  Orgain,  23  A. 

A.   B.   R.  705,  716,  120   Fed.  605   (C.   C.  B.  R.  454,  174  Fed.  773  (C.  C.  A.  Tex.); 

A.    N.    Car.) ;    obiter.    Farmers'    Bk.    of  impliedly,   Simmons  v.   Greer,  33  A.   B. 

Edgefield  v.  Carr,  11  A.  B.  R.  733,  127  R.  443,  174  Fed.  654  (C.  C.  A.  S.  Car.); 

Fed.   690    (C.   C.   A.   S.   Car.);   instance.  In  re  Kulberg,  23  A.  B.  R.  758,  176  Fed. 

In  re  Cobb,  3  A.  B.  R.  139,  96  Fed.  821  585    (D.   C.    Minn.);   Vollmer  v.    Plage, 

(D.    C.    N.    Car.);    impliedly.    In    re    U.  36  A.  B.  R.  590,  186  Fed.  598  (D.  C.  N. 

S.    Food    Co.,    15    A.    B.    R.    339    (Ref.  Y.);  McAtee  v.  Shade,  36  A.  B.  R.  151, 

Mich.);   obiter,   Roberts  v.  Johnson,  18  185  Fed.  443  (C.  C.  A.  Mo.);  Powell  v. 

A.    B.    R.    135,    151    Fed.    567  (C.  C.  A.  Gate    City    Bank,    34    A.  B.  R.  317,  178 

Md.);  obiter.  In  re  Wright,  2  A.  B.  R.  Fed.  609  (C.  C.  A.  Mo.). 
366,  96  Fed.  187  (D.  C.  Ga.) ;  Ohio  Val- 
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terfere  in  the  case  of  a  fraudulent  or  oppressive  enforcement)  they  may  be 
proceeded  upon  according  to  their  terms."  But  the  court  in  In  re  Brown 
implies  that  the  burden  of  showing  bad  faith  is  upon  the  trustee.  The  facts  do 
not  disclose  whether  the  transfer  was  within  the  four  months  period  or  not. 

Am.  Mach.  Co.  v.  Norment,  19  A.  B.  R.  679,  157  Fed.  801  (C.  C.  A.  N.  C): 
"This  deed  of  trust  having  been  executed  within  four  months  of  the  bankruptcy 
adjudication  can  only  be  maintained  onthe  ground  that  the  debt  secured  thereby 
was  made  in  good  faith  and  without  fraud  to  secure  a  present  advancement  or 
loan  of  money  to  the  bankrupt  company,  and  therefore  saved  by  subdivision  'd' 
of  §  67  of  the  Bankrupt  Act." 

Thus,  an  embarrassed  debtor  may  borrow  money  and  give  a  mortgage  to 
carry  on  his  business,  and  if  the  lender  lend  in  good  faith,  his  mortgage  is 
valid.69 

Obiter,  In  re  Pease,  13  A.  B.  R.  68,  129  Fed.  446  (D.  C.  Mich.):  "The  propo- 
sitions that  advances  may  be  lawfully  made  in  good  faith  to  a  debtor  to  carrv 
on  his  business,  and  that  the  lender  may  lawfully  take  security  at  the  time  for 
such  advances  without  violating  the  Bankrupt  Act,  are  beyond  denial." 

But  if  the  loan  be  in  bad  faith,  it  is  void  even  though  on  a  present  con- 
sideration.''*' 

Likewise,  mortgages  to  secure  future  advances  are  valid  if  made  in  good 
faith,  at  any  rate  to  the  amount  of  the  advances  at  the  time  of  the  bank- 
ruptcy .'^^    It  will  be  useful  to  explicate  this  clause  in  some  detail. 

§  1501.  Is  Converse  of  Avoidance  of  Liens  Opposed  to  Bank- 
ruptcy Act. — This  provision  of  the  law  protecting  certain  liens  is,  sub- 
stantially, simply  the  converse  of  other  provisions  of  the  statute  invalidat- 
ing certain  transfers.  Thus,  transfers  that  are  fraudulent  as  to  creditors 
certainly  are  not  "bona  fide,"  so  we  find  that  the  right  to  avoid  fraudulent 
transfers  of  property,  which  we  have  heretofore  discussed  as  one  of  the 
trustee's  rights,  has  its  converse  in  the  protection  given  by  §  67  (d)  to 
"bona  fide"  liens.  Again,  the  avoidance  of  preferences  and  fraudulent 
transfers  is  one  of  the  chief  obje«ts  and  purposes  of  the  Bankruptcy 
Act,  and  therefore  we  find,  in  §  67  (d)  the  converse  of  the  trustee's  peculiar 
rights  conferred  by  the  Bankruptcy  Act  to  avoid  preferences  and  fraudu- 
lent transfers  in  the  provision  protecting  liens  "not  in  contemplation 
of  nor  in  fraud  upon  the  Act  and  upon  present  consideration." '^^ 

Compare,  Young  v.  Upson,  8  A.  B.  R.  377,  115  Fed.  192  (D.  C.  N.  Y.) :  "The 
security  was  given  for  a  present  consideration  and  therefore  no  fraud  on  cred- 
itors, under  the  Bankruptcy  Act." 

69.  In  re  Wolf,  3  A.  B.  R.  555,  98  Fed.  Roberts  v.  Johnson,  18  A.  B.  R.  135, 
974  (D.  C.  Iowa);  Davis  v.  Turner,  9  A.      151  Fed.  567  (C.  C.  A.  Md.). 

B.    R.    704,    120    Fed.    605  (C.  C.  A.  N.  71.  In  re  U.  S.  Food  Co.,  15  A.  B.  R. 

Car.);  In  re  Soudans  Mfg.  Co.,  8  A.  B.  329     (Ref.     Mich.).       See     also,    ante, 

R.  45,  113  Fed.  804  (C.  C.  A.  Ind.).  "Third    Element    of    a    Preference,"    § 

70.  In  re  Pease.  13  A.  B.  R.  66,  129  1319. 

Fed.     446     (-D.    C.    Mich.) ;     impliedly,  72.  Compare,  In  re  Brown,  5  A.  B.  R. 

231  (D.  C.  Penn.). 
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Again,  we  find  the  converse  of  the  right  of  the  trustee  to  recover  prop- 
erty in  cases  of  unrecorded  liens,  in  the  exception  of  §  67  (d)  that  the 
liens,  to  be  protected,  must  be  recorded,  if  recording  is  necessary  in  order 
to  impart  notice.  Thus,  this  §  67  (d),  protecting  certain  liens,  is  simply 
the  converse  of  other  provisions  of  the  Act  prohibiting  certain  other  trans- 
fers.'^^ 

Likewise,  we  find  the  converse  of  the  nullification  of  liens  acquired  by 
legal  proceedings  while  the  debtor  is  insolvent  within  four  months  of  the 
bankruptcy,  under  §  67  (f),  in  the  protection  of  liens  not  acquired  by  legal 
proceedings,  or  where  the  legal  proceedings  simply  enforce  a  lien  already 
existing  and  not  acquired  by  legal  process.'^* 

This  provision  protects  assignments,  given  for  presently  passing  con- 
sideration, of  wages  to  be  earned  in  the  future  under  existing  contracts 
of  employment.'' s 

It  is  probable  that,  even  had  there  been  no  specific  enactment  protecting 
such  liens,  yet,  under  the  doctrine  of  "expressio  unius  exclusio  alterius" 
bona  fide,  duly  recorded  liens,  based  on  present  consideration  and  not  in 
contravention  of  the  Bankruptcy  Act,  would  have  been  protected.''® 

In  re  Soudans  Mfg.  Co.,  8  A.  B.  R.  51,  113  Fed.  804  (C.  C.  A.  Ind.):  "In 
the  Bankruptcy  Act  of  1867  no  express  provision  appeared  for  this  class  of 
security,  but  in  Tiffany  v.  Institution,  18  Wall.  375,  388,  21  L.  Ed.  868,  the 
Doctrine  applicable  to  security  given  upon  a  present  consideration  was  thus 
stated:    *    *    * 

"There  is  nothing  in  the  Bankrupt  Law  which  interdicts  the  lending  of 
money  to  a  man  in  Darby's  condition  (an  insolvent),  if  the  purpose  be  honest, 
and  the  object  not  fraudulent.  And  it  makes  no  difiference  that  the  lender  had 
good  reason  to  believe  the  borrower  to  be  insolvent,  if  the  loan  was  made  in 
good  faith,  and  without  any  intention  to  defeat  the  provisions  of  the  Bankrupt 
Act.  It  is  not  difficult  to  see  that  in  a  season  of  pressure  the  power  to  raise 
money  may  be  of  immense  value  to  a  man  in  embarrassed  circumstances.  With 
it  he  might  be  saved  from  bankruptcy,  and  without  it  financial  ruin  would  be 
inevitable.  If  the  struggle  to  continue  his  business  be  an  honest  one,  and 
not  for  the  fraudulent  purpose  of  diminishing  his  assets,  it  is  not  only  not  for- 
bidden, but  is  commendable." 

And  it  must  not  be  considered  that  liens  which  do  not  come  within  its 
provisions-  are  rendered  invalid  by  it,  unless  they  be  otherwise  invalid. 

Impliedly,  Coder  v.  Arts,  18  A.  B.  R.  53  3,  152  Fed.  943  (C.  C.  A.  Iowa): 
"And  finally,  mortgages  or  transfers,  to  secure  pre-existing  debts  made  within 
four  months  of  the  filing  of  a  petition  in  bankruptcy,  are  legal  and  valid,  un- 
less voidable  by  reason  of  some  provision  of  the  bankruptcy  law,  or  of  some 
State   laws,   notwithstanding  the   fact   that   they   create   preferences.     They   are 

73.  Compare  McAtee  v.  Shade,  26  A.  75.  Citizens  Loan  Ass'n  v.  Boston, 
B.  R.  151,  185  Fed.  443  (C.  C.  A.  Mo.),  etc.,  R.  Co.,  19  A.  B.  R.  650  (Mass.), 
quoted  at  §  1504.  quoted  at  §  2678,  also,  see  §  451. 

74.  See  ante,  §§  1155,  1160,  1161,  1444.  76.  Davis  v.  Turner,  9  A.  B.  R.  704, 
Also,  see  -In  re  Robinson  &  Smith,  18  120  Fed.  605   (C.  C.  A.  N.  Car.). 

A.    B.    R.    563,    154    Fed.    343  (C.  C.  A. 
111.). 
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valid  unless  avoided;  not  void  unless  validated.  The  provision  of  §  67d,  that 
liens  for  present  considerations  given  and  accepted  in  good  faith  shall  not  be  af- 
fected by  the  bankruptcy  law,  does  not  strike  down  or  render  voidable  those 
given  and  accepted  for  past  considerations." 

There  is  some  apparent  ambiguity  in  tlie  use  of  the  word  "only"  in  the 
Amendment  of  1910  to  §  67d,  whereby  the  possible  construction  might  be 
given  to  this  amendment  that  by  implication  all  other  liens  except  those 
mentioned  in  §  67d,  as  thus  amended,  are  "affected"  by  the  act.  However, 
such  is  not  a  proper  construction  of  the  amendment.  Section  67d,  no  more 
now  than  formerly,  creates  any  additional  right  of  avoiding  liens ;  it  is  still 
merely  the  converse  of  the  avoidance  of  liens  opposed  to  the  Bankruptcy 
Act.  The  object  of  the  amendment  is  manifest.  Some  of  the  decisions  had 
gone  to  the  extent  of  holding  an  entire  lien  valid  if  any  portion  of  it  were 
given  on  present  consideration,  thus  affording  a  ready  means  of  defeating 
the  Bankruptcy  Law  in  reference  to  preferential  liens.  The  true  rule,  even 
before  the  Amendment  of  1910,  was  that  a  lien  might  be  valid  as  to  the 
part  covered  by  presently  passing  consideration  and  yet  be  void  as  to  the 
rest  (see  ante,  §  1326,  note),  and  the  Amendment  of  1910  simply  puts  the 
question  at  rest.'''' 

§  1502.  Lien  within  Four  Months  Valid  if  Other  Essentials  Exist. 

— It  will  be  observed  that  the  lien  may  be  given  even  during  the  four 
months  period  preceding  bankruptcy — it  may  be  given  at  any  time,  even 
up  to  the  hour  of  bankruptcy,  provided  the  other  essentials,  good  faith, 
present  consideration  and  recording,  exist.'' ^ 

Obiter,  In  re  Wright,  2  A.  B.  R.  366,  96  Fed.  187  (D.  C.  Ga.):  "This  shows 
that  this  paragraph  refers  to  liens  given  or  accepted  within  four  months  pre- 
ceding the  bankruptcy  proceedings.  Otherwise,  if  a  lien  had  been  given  or  ac- 
cepted even  though  not  for  a  present  consideration,  but  for  an  antecedent  debt, 
the  lien  would  be  good  under  all  the  provisions." 

§  1503.  First  Essential  to  Protection  of  Lien — Unless  Both 
Parties  Guilty,  Lien  Protected. — The  lien  must  either  be  given  or  be 
accepted  in  good  faith;  that  is  to  say,  the  bad  faith  of  either  party  alone 
will  be  insufficient ;  they  must  both  participate  in  the  bad  faith  to  make  the 
lien  bad  on  that  account.'' ^ 

Thus,  for  instance,  where  the  loan  is  made  at  the  time  and  the  lender 
has  reason  to  suppose  that  the  purpose  of  the  loan  is  to  give  encouragement 
to  the  borrower,  the  security  is  upheld.^"  Thus,  likewise,  where  a  borrower 
is  actually  insolvent,  but  is  a  man  of  good  standing,  having  a  large  number 
of  supposedly  profitable  contracts  and  the  necessity  is  supposed  to  be  sim- 

77.  See  Report  No.  691  of  the  Senate  79.     Inferentially,     Farmers'    Bk.    v. 
Judiciary  Committee   of   the   61st   Con-  Carr,  11  A.  B.  R.  733  (C.  C.  A.  S.  C). 
gress.  Second  Session.  80.   Obiter,  Sebring  v.  Wellington,  6 

78.  In  re  Hersey,  22  A.  B.  R.  863,  171  A.  B.  R.  673  (Sup.  Ct.  N.  Y.  App.  Div., 
Fed    1001  (D.  C.  Iowa).  citing   Tiffany    v.    Institution,    85  U.  S. 

375,  and  Clark  v.  Iselin,  88  U.  S.  360). 
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ply  to  tide  over  temporary  business  embarrassment  the  lien  will  be  pro- 
tected.®^ 

§  1504.  What  Constitutes  "Good  Faith."— "Good  faith"  means 
that  the  creditor  should  nOt  act  in  such  a  way  as  to  intentionally  defeat  the 
Bankrupt  Act,  but  should  let  the  debtor  have  the  money  or  property  for 
some  honest  purpose. ^^ 

Thus,  mere  knowledge  of  the  borrower's  insolvency,  without  more,  is 
not  enough  to  destroy  the  good  faith. ^^ 

Tiffany  v.  Boatman's  Sav.  Inst,  18  Wall.  376:  "There  is  nothing  in  the  Bank- 
rupt Act  which  interdicts  the  lending  of  money  to  a  man  in  Darby's  condition, 
if  the  purpose  be  honest  and  the  object  not  fraudulent.  And  it  makes  no  differ- 
ence that  the  lender  had  good  reason  to  believe  the  borrower  to  be  insolvent  if 
the  loan  was  made  in  good  faith,  without  any  intention  to  defeat  the  provisions 
of  the  Bankrupt  Act.  It  is  not  difficult  to  see  that  in  a  season  of  pressure  the 
power  to  raise  ready  money  may  be  of  immense  value  to  a  man  in  embarrassed 
circumstances.  *  *  *  His  estate  is  not  impaired  or  diminished  in  consequence, 
as  he  gets  a  present  equivalent  for  the  securities  he  pledges  for  the  payment  of 
the  money  borrowed.  Nor  in  doing  this  does  he  prefer  one  creditor  over  an- 
other. *  *  *  The  preference  at  which  the  law  is  directed  can  only  arise  in 
case  of  an  antecedent  debt." 

Obiter,  In  re  Pease,  12  A.  B.  R.  68,  129  Fed.  446  (D.  C.  Mich.):  "These 
two  elements  must  have  concurred  in  the  transaction,  to  avoid  the  conveyance. 
It  was  not  enough  that  the  grantor  was  believed  to  be  insolvent  in  order  to  de- 
feat the  title  of  the  grantee,  but  it  must  also  appear  that  the  grantee  knew 
that  the  conveyance  was  made  with  a  view  to  effect  any  (some)  purpose  pro- 
hibited by  the  Act." 

It  has  been  held  that  the  fact  that  neither  the  creditor  nor  debtor  knew 
or  had  reason  to  know  that  the  debtor  was  insolvent,  or  in  failing  circum- 
stances, must  be  made  to  appear.  And  in  some  cases  it  has  been  held  that 
such  fact  must  be  made  to  appear  clearly  and  without  question ;  s*  although  the 
requirement  that  lack  of  reasonable  cause  for  believing  the  debtor  insolvent 
must  appear  clearly  and  without  question  is  probably  not  proper. 

Impliedly,  Ohio.  Valley  Bank  Co.  v.  Mack,  20  A.  B.  R.  40,  163  Fed.  155 
(C.  C.  A.  Ohio) :  "It  is  enough  to  say  that  the  state  of  the  evidence  does 
not,  under  the  principles  affecting  appeals  upon  questions  of  fact  determined 
by  a  referee  who  heard  the  witnesses  and  confirmed  by  the  district  judge,  war- 
rant a  refusal  to  accept  the  conclusion  of  the  courts  below  that  Stockhoff  did 
not  knowingly  abet  the  bankrupt  in  giving  a  preference  to  Charles  Mack,  Sr. 
He  stands  therefore  in  the  attitude  of  one  who  took  a  security  for  money  ad- 
vanced at  the  time  in  good  faith.    This  saves  his  mortgage.'' 

81.  Crim  v.  Woodford,  14  A.  B.  R.  entially,  Crim  v.  Woodford,  14  A.  B.  R. 
303,  136  Fed.  34  (C.  C.  A.  W.  Va.).  310,  136  Fed.  34  (C.  C.  A.  W.  Va.).    Ob- 

82.  Kaufman  v.  Treadway,  13  A.  B.  iter,  Sebring  v.  Wellington,  6  A.  B.  R. 
R.    685,    195    U.    S.    271.      See   ante,  §§  673   (Sup.  Ct.  App.  Div.). 

1327,   1496.  84.  Farmers'  Bk.  v.  Carr,  11  A.  B.  R. 

83.  Inferentially,  In  re  Wolf,  3  A.  B.  733  (C.  C.  A.  S.  C,  citing  McNear  v. 
R.  555,  96  Fed.  974  (D.  C.  Iowa);  infer-       Mclntyre,  7  A.  B.  R.  639,  113  Fed.  113). 

3  R  B— 30 
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In  any  event  a'll  such  cases  proceed  on  an  erroneous  idea  of  the  rule. 
The  rule  is  not  that  both  parties  must  show  good  faith,  but  that  if  either 
party  show  bad  faith,  the  lien  will  not  be  destroyed  because  of  the  other 
party's  bad  faith. 

And,  at  any  rate,  notice  of  the  insolvency  of  the  borrower,  to  impeach 
the  bona  fides  of  the  loan,  must  be  based  on  a  valuation  of  assets  in  the 
condition  when  the  loan  was  made  with  the  works  in  operation  and  not  on 
the  appraised  value  after  adjudication.*^ 

But  he  is  not  in  good  faith  where  he  willfully  closes  his  eyes  to  informa- 
tion within  reach.s^ 

Thus,  similarly,  a  debtor  may  give  a  mortgage  on  his  property  or  sell  it  to 
raise  the  money  to  make  his  statutory  deposit  in  going  into  bankruptcy,  and 
the  mortgage  will  be  good.*^  Again,  a  .debtor  may,  in  contemplation  of 
voluntary  bankruptcy  proceedings  by  him  or  involuntary  proceedings 
against  him,  prepay  or  secure  an  attorney  for  services  to  be  rendered  in  the 
future  in  relation  to  the  bankruptcy.** 

But  where  the  lienholder  is  not  acting  in  good  faith,  but  is  aiding  a  cred- 
itor to  obtain  a  preference  by  a  colorable  transaction,  the  lien  will  not  be 
good.*^ 

Thus,  where  the  managing  officers  of  the  bankrupt  corporation  were 
also  managing  officers  of  a  little  bank  which  had  so  grossly  overloaned  to 
the  bankrupt  that  the  bank  examiner  had  severely  criticized  them,  where- 
upon one  of  the  officers  had  endorsed  the  note  and  then  afterwards  had 
made  new  notes  to  the  bank,  extinguishing  the  original  obligation,  a  mort- 
gage made  to  him  by  the  bankrupt  at  the  time  of  the  extinguishment,  and 
withheld  from  record  for  a  time  though  eventually  filed  before  the  bank- 
ruptcy, was  held  preferential  and  also  not  to  have  been  in  "good  faith." 

McAtee  v.  Shade,  26  A.  B.  R.  151,  185  Fed.  442  (C.  C.  A.  Mo.):  " 'Good  faith,' 
and  'not  in  contemplation  of  or  in  fraud  upon  the  Bankruptcy  Act,'  are  of  the 
essence  of  this  subsection,  without  which  the  liens  therein  mentioned  cannot  be 
upheld  even  though  there  be  a  present  consideration  for  them.  We  think  that 
these  essentials  are  lacking  in  the  transaction  of  June  38th   between  the  bank- 

85.  In  re  Soudan  Mfg.  Co.,  8  A.  B.  in  13  A.  B.  R.  164,  68  Neb.  624.  In  re 
R.  51,  113  Fed.  804  (C.  C.  A.  Ind.).  Beerman,  7  A.   B.  R.  431,  112  Fed.  663 

86.  Lumpkin  v.  Foley,  29  A.  B.  R.  (D.  C.  Ga.),  where  mortgage  was  given 
673,  204  Fed.  373  (C.  C.  A.  Ga.),  quoted  to  raise  money  to  prefer  a  creditor, 
at  §  1496.  mortgagee     knowing    of    the    proposed 

87.  In  re  Blanchard,  20  A.  B.  R.  417,.  use  and  taking  a  bond  of  indemnity 
161  Fed.  793  (D'.  C.  N.  Car.).  (1867)  from  the  creditor.  Inferentially,  In  re 
In  re  Keefer,  4  N.  B.  Reg.  126.  Pease,  12  A.  B.  R.  66,  129  Fed.  446  (D. 

88.  Bankr.  Act,  §  60  (d);  Furth  v.  C.  Mich.).  Compare  the  facts  in  In  re 
Stahl,  10  A.  B.  R.  442,  205  Penn.  439;  Pease,  13  A.  B.  R.  148,  101  Fed.  107 
In  re  Morris,  11  A.  B.  R.  145,  125  Fed.  (D.  C.  Iowa).  Compare,  rule  protecting 
841  (D.  C.  N.  Car.);  In  re  Blanchard,  bona  fide  purchasers  for  value  in  cases 
20  A.  B.  R.  417.  161  Fed.  793  (D.  C.  N.  of  fraudulent  transfers  and  what  will 
Car  )  not  amount  to  bona  fides  in  such  cases, 

89.' Roberts  v.  Johnson,  18  A.  B.  R.  ante,  §  1494;  and  Houck  v.  Christy,  18 

132   151  Fed.  567  (C.  C.  A.  Md.);  Hack-  A.    B.    R.    330,    152    Fed.  612  (C.  C.  A. 

ney  v.   Raymond   Bros.   Clarke   Co.,   10  Kans.).       See     ante,     §    1301.    et    seq. 

A.    B.    R.    213    (Neb.);    compare,  same  Lumpkin  v.  Foley,  29  A.  B.  R.  685,  304 

case,    on   reconsideration   and   reversal,  Fed.  373  (C.  C.  A.  Ga.). 
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rupt  and  Quinn,  and  that  the  mortgage  to  Quinn  was  made  by  the  bankrupt 
with  intent  to  prefer  Quinn  and  the  Jackson  Bank  within  the  meaning  of  §  60b 
of  the  Bankruptcy  Act,  and  accepted  by  Quinn  with  reasonable  cause  to  believe 
that  it  was  so  intended.  The  property  covered  by  the  trust  deeds  to  the  bank 
was  the  same  as  that  covered  by  the  mortgage  to  Quinn.  These  trust  deeds 
were  made  in  May,  1905,  but  were  never  recorded,  for  the  reason,  as  Quinn 
says:  'We  did  not  want  the  public  to  know  we  had  made  so  large  a  loan  to 
English,  therefore  they  were  kept  secret  and  not  placed  of  record,  and  only  the 
directors  of  the  bank  knew  of  them.'  Quinn,  English,  and  the  other  directors  of 
the  bank  knew  the  circumstances  under  which  these  trust  deeds  were  ma3e;  that 
the  bankrupt  was  then  insolvent;  that  they  were  intended  by  it  as  a  preference 
to  the  bank,  and  were  accepted  by  the  bank  with  reasonable  cause  to  believe 
that  they  were  so  intended.  The  bank,  therefore,  could  not  hold  the  property 
under  the  trust  deeds  as  against  the  trustee  in  the  event  of  bankruptcy.  It  was 
plainly  the  purpose,  therefore,  of  Quinn  and  English  by  the  transaction  of  June 
28,  and  of  July  6  following,  to  save  to  the  bank  the  property  covered  by  the  un- 
recorded trust  deeds  (but  which  it  had  lost  because  of  its  failure-to  record  them 
in  due  time),  under  the  cover  of  a  new  mortgage  to  Quinn  upon  the  same  prop- 
erty for  a  present  consideration,  but  which  was  in  fact,  as  the  trust  deeds  were,  a 
preference  and  therefore  in  fraud  of  the  bankruptcy  law.  The  estate  of  the 
bankrupt  was  not  enhanced  in  the  least  by  this  transaction,  and  its  only  pur- 
pose was  to  substitute  Quinn  as  its  sole  creditor,  instead  of  the  bank  with 
Quinn  as  guarantor  of  its  indebtedness.  It  was  a  clever  attempt  to  evade  the 
provisions  of  the  Bankruptcy  Act,  and  if  permitted  to  succeed  would  work  a 
plain  fraud  upon  that  act.  Mr.  Quinn  did  not  place  his  mortgage  of  record  until 
August  8,  1906,  at  6:10  p.  m.,  the  evening  before  the  attachment  suit  of  the  Stur- 
divant  Bank  against  the  bankrupt  was  commenced.  He  says  the  reason  that  he 
did  not  record  it  when  it  was  made  was:  'That  English  requested  that  it  be  not 
placed  of  record  because  his  interests  were  so  interwoven  with  the  bank  that 
placing  it  on  record  would  shatter  the  confidence  of  the  community  in  the  bank. 
Another  reason  was  to  give  English  an  opportunity  to  consummate  a  deal  in  St. 
Louis.'  But  one  conclusion  can  be  drawn  from  this  statement  of  Mr.  Quinn, 
and  that  is  that  he  knew,  when  he  took  the  mortgage  of  June  28th,  of  the  in- 
solvency of  the  bankrupt  corporation,  that  the  mortgage  was  intended  as  a  pref- 
erence for  his  own  benefit  and  that  of  the  bank,  and  as  a  shield  to  the  bankrupt 
while  its  president  was  negotiating  a  deal  in  St.  Louis,  and  was  to  be  placed  of 
record  only  in  case  a  situation  should  arise  making  it  necessary  to  do  so,  and 
that  he  accepted  it  with  that  in  view  and  with  reasonable  cause  to  believe  that 
it  was  intended  as  a  preference,  and  with  actual  knowledge  that  it  was  in  con- 
templation of  a  'fraud  upon  the  Bankruptcy  Act.  We  are,  therefore,  of  the 
opinion  that  the  mortgage  to  Quinn  cannot  be  sustained  under  §  67d,  and  is  void 
under  §  60b  of  the  Bankruptcy  Act.'' 

Lack  of  "good  faith,"  it  has  been  held,  must  amount  to  actual  fraud,  to 
effect  an  avoidance  of  a  lien  given  on  a  presently  passing  consideration. 

Powell  V.  Gate  City  Bank,  24  A.  B.  R.  317,  178  Fed.  609  (C.  C.  A.  Mo.) :  "The 
loan  and  security  were  not  voidable  unless  R.  A.  Clark  knew  or  had  reasonable 
notice  that  they  were  intended  to  hinder,  delay,  or  defraud  the  creditors  of  the 
bank,  or  that  they  were  made  in  contemplation  of  or  in  fraud  upon  the  bank- 
ruptcy law.  Liens  accepted  in  good  faith  for  a.  present  consideration  and  not  in 
contemplation  of  or  in  fraud  upon  that  act  are  not  afifected  thereby.  Section  67d. 
The  security  given  for  a  present  loan  is  not  avoided  by  the  fact  that  it  actually 
hinders  or  delays  creditors  by  the  withdrawal  of  the  security  from  application 
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to  the  payment  of  their  claims  unless  it  was  given  with  an  actual  intent  to  de- 
fraud such  creditors  and  the  recipient  had  actual  or  legal  notice  of  that  purpose. 
Actual  fraud  in  which  the  recipient  of  the  lien  or  security  participates  is  indis- 
pensable to  the  avoidance  of  a  transaction  of  this  nature." 

And,  likewise,  liens  given  for  a  presently  passing  consideration,  but  the 
proceeds  of  which  are  used  in  making  preferences,  are  nevertheless  good 
if  the  mortgagee  is  ignorant  of  their  intended  use  ^^  or  simply  knows  that  the 
proceeds  are  to  be  used  to  pay  existing  creditors,  but  does  not  know  that 
such  payment  of  existing  creditors  would  work  a  preference.®^ 

§  1505.  Second  Essential  to  Protection  of  Lien — Not  to  Be  Given 
and  Accepted  in  Contemplation  of  Bankruptcy  or  in  Fraud  of  Act. 

— The  lien  must  not  be  given  and  accepted  (for  the  word  "or"  should  be 
construed  "and"  here)  in  contemplation  of  bankruptcy  proceedings  nor  in 
fraud  upon  this  Act.'^ 

The  word  "or"  must  be  construed  "and"  here  because  otherwise  a  debtor 
who  is  about  to  file  his  petition  in  bankruptcy  could  not  make  an  ad- 
vantageous sale  to  any  one  cognizant  of  the  fact  that  he  is  contemplating 
bankruptcy,  although  thereby  a  fund — already  well  converted  into  money — 
would  be  brought  into  the  bankruptcy  court  much  to  the  advantage  of  cred- 
itors.   As  long  as  no  fraud  is  thus  perpetrated,  it  is  perfectly  valid.®^ 

The  taking  of  possession  within  the  four  months  period  of  after-acquired 
property  under  a  chattel  mortgage  covering  after-acquired  property,  in  con- 
templation of  bankruptcy  proceedings,  may  or  may  not  be  valid,  dependent 
upon  the  state  law  determining  whether  such  taking  of  possession  reverts 
to  the  date  of  the  original  mortgage  or  not.®* 

In  States  where,  as  in  New  Hampshire  and  Vermont,  neither  assignees 
nor  administrators  occupy  the  position  of  levying  creditors,  bankruptcy  will 
not  so  operate. 

Compare,  In  re  Peasley,  14  A.  B.  R.  499,  137  Fed.  190  (D.  C.  N.  Y.) :  Under 
New  Hampshire  law  assignees,  as  for  instance  an  administrator  of  an  insolvent 
estate  are  neither  attaching  creditors  nor  purchasers  for  value. 

§  1506.  Third  Essential  to  Protection  of  Lien — "Present  Con- 
sideration."— The  lien  must  be  given  for  a  "present  consideration. "^^ 

90.  See  ante,  §  1301,  et  seq.;  also  see  92.  In  re  Pease,  12  A.  B.  R.  66,  139 
In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  Fed.  446  (D.  C.  Mich.);  McAtee  v. 
750  (D.  C.  Md.);  Davis  v.  Turner,  9  Shade,  36  A.  B.  R.  151,  185  Fed.  442  (C. 
A.  B.  R.  705,  120  Fed.  605  (C.  C.  A.  N.  C.  A.  Mo.),  quoted  at  §  1504. 

Car.) ;  Ohio  Valley  Bank  Co.  v.  Mack,  93.  Compare,   Kaufman  v.  Treadway, 

30  A.  B.  R.  40,  163  Fed.  155   (C.  C.  A.  12  A.  B.   R.  685,   195  U.  S.  271.     In  re 

Ohio),    quoted    supra.  Blanchard,    20    A.    B.    R.    417,  161  Fed. 

91.  Compare,  In  re  KuUberg,  33  A.  B.  793  (D.  C.  N.  Car.).  But  compare  Mc- 
R.  758,  176  Fed.  585  (D.  C.  Minn.);  Atee  v.  Shade,  36  A.  B.  R.  151,  185  Fed. 
also,  compare,  Stedman  v.  Bank  of  443  (C.  C.  A.  Mo.),  quoted  at  §  1504. 
Monroe,  9  A.  B.  R.  4,  117  Fed.  237  (C.  94.  Thompson  v.  Fairbanks,  13  A.  B. 
C.    A.);    also,    compare,    In  re  Soudans  R.  437,  196  U.  S.  516. 

Mfg.    Co.,    8    A.    B.  R.  45,  113  Fed.  804  95.     See    ante,      §     1336i^.     Jones   v. 

(C.  C.  A.);  McAtee  v.  Shade,  36  A.  B.  Coates,  28  A.  B.  R.  349,  196  Fed.  860  (C. 

R.    151,    185    Fed.    442    (C.    C.  A.  Mo.),  C.    A.    Mo.);    McDonald   v.   Clearwater 

quoted  supra.  R.  Co.,  21  A.  B.  R.  182,  164  Fed.  1007 
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If  it  be  given  in  part  for  a  presently  passing  consideration,  and  in  part 
for  a  pre-existing  debt  it  is  protected  pro  tanto.^^ 

§  1507.  Fourth  Essential  to  Protection  of  Lien — "Recording" 
Where  State  Law  "Requires  to  Impart  Notice." — The  lien  must  be 
recorded  if  the  laws  in  force  affecting  the  particular  kind  of  lien  involved 
require  recording  in  order  to  impart  notice.  This  is  simply  a  reaffirmation 
of  clause  (a)  of  §  67 ^"^ 

§  1508.  Chattel  Mortgages  and  Conditional  Sales  Contracts, 
Withheld  for  Time  but  Filed  before  Bankruptcy. — Chattel  mortgages 
and  conditional  sales  contracts,  withheld  from  record  by  agreement,  al- 
though recorded  or  filed  before  bankruptcy,  are  not  void  for  lack  of  record, 
although  they  may  be  void  as  being  a  fraud  upon  creditors  under  the  State 
law.98 

§  1509.  Chattel  Mortgages  Covering  Future-Acquired  Property. 

— The  subject  of  the  protection  of  a  lienholder's  rights  as  to  future-acquired 
property  is  considered  elsewhere.^® 


(U.  S.  C.  C.  Idaho) ;  Simmons  v.  Greer, 
33  A.  B.  R.  443,  174  Fed.  654  (C.  C.  S. 
Car.);  obiter  and  impliedly,  In  re  Bart- 
lett,  22  A.  B.  R.  891,  172  Fed.  679  (D. 
C.  Pa.);  In  re  Gesas,  16  A.  B.  R.  872, 
146  Fed.  734  (C.  C.  A.  Idaho). 

As  to  the  meaning  of  the  term  "pres- 
ent consideration"  in  this  connection, 
and  for  cases  where  liens  are  involved, 
see  ante,  "Third  Element  of  Prefer- 
ence," §  1314. 

96.  In  re  Hersey,  22  A.  B.  R.  863, 
171  Fed.  1001  (D.  C.  Iowa).  In  re 
Mahland,  26  A.  B.  R.  81,  184  Fed.  743 
(D.    C.   N.   Y.). 

As  to  liens  given  in  part  for  presently 
passing  consideration  and  in  part 
by  vvay  of  preference,  being  good  pro 
tanto  and  void  as  to  the  rest,  see  ante, 
"Third  Element  of  Prefetence,"  § 
1326. 

As  to  whether  mechanics'  liens, 
landlords'  liens,  etc.,  are  given  for 
"present  consideration,"  see  ante,  §§ 
1155,     1160,     1161,    1444. 

As  to  cases  where  the  transferee  is 
innocent  but  the  consideration  moving 
from  him  is  wholly  executory,  see  ante, 
§  121954. 

97.  Bankr.  Act,  §  67  (a):  "Claims 
which  for  want  of  record  or  for  other 
reasons  would  not  have  been  valid 
liens  as  against  the  claims  of  the  cred- 
itors of  the  bankrupt  shall  not  be  liens 
against  his  estate." 

Bank  -v.  Bruce,  6  A.  B.  R.  311, 
109  Fed.  69  (C.  C.  A.  S.  C.) ;  In  re  An- 


drae  Co.,  9  A.  B.  R.  135,  117  Fed.  561 
(D.  C.  Wis.). 

Instance  held  proper  place  of  filing, 
In  re  Franklin,  18  A.  B.  R.  218,  151 
Fed.  642  (D.  C.  N.  Car.).  See  ante, 
"Third  Element  of  Preference,"  §  1379; 
see  ante,  "Liens  Void  for  Want  of 
Record,"  §  1229,  et  seq. 

And  "creditor"  under  Massachu- 
setts law  does  not  mean  merely  one 
levying  process  but  includes  a  general 
creditor,  so  that  the  trustee  may  avoid 
such  a  lien  though  no  levy  has  been 
made,  as,  for  instance,  where  it  is  re- 
corded in  one  place  whilst  the  statute 
requires  it  to  be  recorded  in  two  places. 
In  re  McDonald,  23  A.  B.  R.  51,  173 
Fed.  99  (D.  C.  Mass.). 

It  has  been  held,  although  the  hold- 
ing is  of  doubtful  authority  that  if  the 
prior  lien  for  which  the  present  one 
was  given  in  exchange  was  not  re- 
corded as  required  by  statute  the  pres- 
ent one  is  avoidable  as  a  preference. 
Contra,  Deland  v.  Miller,  11  A.  B.  R. 
744,   119    Iowa  .368. 

Rosenbluth  v.  DeForest,  etc.,  Co.,  27 

A.  B.  R.  359  (Sup.  Ct.  Conn.);  Obiter, 
Dougherty  v.  First  Nat.  Bank,  38  A.  B. 
R.  263,   197   Fed.  341   (C.   C.   A.   Ohio). 

98.  Compare,  Gove  v.  Morton  Trust 
Co.,  12  A.  B.  R.  397,  96  App.  Div.  N.  Y. 
177  (N.  Y.  Sup.  Ct.  App.  Div.).  See, 
also,  ante,  this  chapter,  division  "2," 
subdiv.  "A,'"  §  1333. 

99.  See  ante,  §§  1199,  1238.  Com- 
pare, In  re  Medina  Quarry  Co.,  24  A. 

B.  R.  769,  179  Fed.  939   (D.  C.  N.  Y.). 
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Division  5. 

Rights  of  Creditors  against  Third  Parties  Jointly  or  Secondarily 

Liable. 

§  1510.  Rights  of  Creditors,  against  Sureties  for  Bankrupt,  etc. 
— The  rights  of  the  creditor  against  third  parties  liable  jointly  with 
the  bankrupt  or  secondarily  for  him,  are  not  impaired  by  the 
bankrupt's  adjudication  nor  by  the  bankrupt's  discharge. i 

§  1511.  Applies  to  Secondary  Liability  on  Obligation  Itself,  Not 
to  Sureties  in  Court  Proceedings^Attachment  and  Appeal  Bonds 
Released  if  Liability  Dependent  on  Judgment. — The  provision  of  § 
16  applies  only  to  those  secondarily  liable  on  the  obligation  itself  and  not  to 
those  who  become  surety  for  the  bankrupt  in  court  proceedings  instituted 
against  the  bankrupt.  Wherever  the  liability  of  the  surety  is  dependent 
upon  judgment  being  obtained  against  the  bankrupt,  as  usually  is  the  case 
with  attachment  and  appeal  bonds,  then  his  discharge,  preventing  judg- 
ment, will  prevent  the  surety's  liability  from  attaching.^ 

Wolf  V.  Stix,  99  U.  S.  1:  "The  cases  are  numerous  in  which  it  has  been  held 
— and,  we  believe,  correctly — that,  if  one  is  bound  as  surety  for  another  to  pay 
any  judgment  that  may  be  rendered  in  a  specified  action,  if  the  judgment  is 
defeated  by  the  bankruptcy  of  the  person  for  whom  the  obligation  is  assumed 


1.  Bankr.  Act,  §  16  (a):  "The  lia- 
bility of  a  person  who  is  a  codebtor 
with,  or  guarantor,  or  in  any  manner  a 
surety  for  a  bankrupt  shall  not  be  al- 
tered by  the  discharge  of  such  bank- 
rupt." Jacquith  v.  Rowley,  9  A.  B.  R. 
525,    188    U.    S.    620. 

Compare,  §  33  of  Act  of  1867.  Na- 
tional Bank  v.  Sawyer,  6  A.  B.  R.  154 
177  Mass.  490;  Hoyt  v.  Freel,  4  N. 
Bank  Reg.  34,  8  Abb.  Pr.   (N.  S.)   220. 

Elsbree  v.  Burt,  9  A.  B.  R.  87  (R.  I. 
Sup.  Ct.) :  Stockholders'  liability  for 
corporate  debts  not  discharged  by  cor- 
poration's discharge. 

In  re  Marshall  Paper  Co.,  4  A.  B.  R. 
469,  103  Fed.  872  (C.  C.  A.  Mass.): 
This  was  a  case  of  directors'  and  stock- 
holders' liability. 

Impliedly,  Terry  v.  Johnson,  13  A.  B. 
R.  17  (C.  C.  A.  La.):  "The  court  of 
bankruptcy,  it  appears,  was  not  able  to 
see  how  seizure  of  a  stranger's  prop- 
erty to  satisfy  an  admitted  debt  of  a 
bankrupt  could  harm  the  bankrupt  or 
his  creditors,  or  why,  if  the  party 
whose  property  was  seized  did  not 
complain,  others  should  be  heard  to 
do  so.  It  is  clear  to  us  that  the  de- 
murrer to  the  bill  is  well  taken.  The 
judgment  of  the  District  Court  is  there- 
fore affirmed." 


Penn.  Trust  Co.  v.  McElroy,  7  A.  B. 
R.  391  (D.  C.  Penn.):  Guarantor  of 
paper  bound  to  creditor  although  some 
paper  is  forged  or  fictitious. 

National  Surety  Co.  v.  Medlock,  19 
A.  B.  R.  654  (Ga.),  58  S.  E.  1131:  Gar- 
nishee in  libel  suit  bound  where  gar- 
nishment levied  before  four  months 
period. 

Bailey  v.  Reeves,  28  A.  B.  R.  850,  101 
Miss.  438;  Schunack  v.  Art  Metal  Nov. 
Co.,  26  A.  B.  R.  731,  84  Conn.  331; 
Butterick   Pub.   Co.   v.   Bowen   Co.,   26 

A.  B.  R.  718,  33  R.  I.  40;  Brown  Coal 
Co.  V.  Antezak,  25  A.  B.  R.  898,  164 
Mich.    110. 

Release  of  Dower  in  Preferential 
Mortgage,  Securing'  Bankrupt's  Debt. 
— Not  available  to  mortgagee  on  set- 
ting aside  of  mortgage.  In  re  Linga- 
felter,  24  A.  B.  R.  656,  181  Fed.  24  (C. 
C.  A.  Ohio). 

2.   Compare,  Terry  v.  Johnston,  13  A. 

B.  R.  17  (C.  C.  A.  La.);  (1867)  Odell 
V.  Wootten,  4  N.  B.  Reg.  183,  38  Ga. 
225.  Crook-Horner  Co.  v.  Gilpin,  33  A. 
B.  R.  350  (Md.  Ct.  App.);  compare,  In 
re  Mercedes  Import  Co.,  31  A.  B.  R. 
590,  166  Fed.  427  (C.  C.  A.  N.  Y.) ; 
Windisch-Muhlhauser  Brew.  Co.  v. 
Simms,  36  A.  B.  R.  714  (Sup.  Ct. 
La..) ;  Wise  Coal  Co.  v.  Columbia,  etc., 
Co.,    27  A.  B.    R.  445   (Ct.    App.  Mo.). 
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the  surety  will  be  released.  The  obvious  reason  is  that  the  event  has  not 
happened  on  which  the  liability  of  the  surety  was  to  depend.  Of  this  class 
of  obligations  are  the  ordinary  bonds  in  attachment  suits  to  dissolve  an  at- 
tachment, appeal  bonds,  and  the  like.'' 

Klipstein  v.  Allen-Miles,  14  A.  B.  R.  15,  136  Fed.  385  (C.  C.  A.  Ga.) :  "The 
question  is  not  whether  the  discharge  of  the  defendant  released  the  liabilitj- 
of  the  surety,  but  whether  the  discharge  prevented  the  happening  of  the  con- 
tingency 'upon  which  the  liability  of  the  surety  was  to  arise.  If  no  judg- 
ment can  be  rendered  against  the  defendant  because  of  the  discharge  in  bank- 
ruptcy, then  no  liability  exists  on  the  part  of  the  surety.  *  *  *  The  liability 
of  the  surety  on  the  dissolving  garnishment  bond  is  not  altered  by  the  discharge 
of  the  bankrupt  defendant,  but  the  discharge  prevents  the  happening  of  the 
contingency  on  which  that  liability  depends.  *  *  *  Moreover,  we  think  that 
§  16  of  the  Bankrupt  Act  manifestly  refers  to  co-debtors,  guarantors,  or  sure- 
ties for  the  bankrupt  on  the  same  or  original  debt — the  debt  on  which  the  re- 
lease is  given  by  the  discharge." 

Goyer  v.  Jones,  8  A.  B.  R.  437,  440,  79  Miss.  253:  "The  appellant  insists  that, 
as  §  16  of  the  Bankrupt  Law  preserves  the  liability  of  any  person  who  is 
in  any  manner  a  surety  of  a  bankrupt  he  should  have  been  .permitted  to  take 
a  judgment  in  the  Circuit  Court  on  the  appeal  bond  against  both  M.  B.  and  R. 
A.  Jones,  with  a  view  of  having  the  execution  of  said  judgment  stayed  perpetually 
as  to  M.  B.  Jones,  and  for  the  sole  purpose  of  enforcing  the  judgment  as  to  R. 
A.  Jones.  The  bond  stipulates  only  for  the  payment  of  such  judgment  as  may 
be  rendered  in  the  Circuit  Court  against  M.  B.  Jones." 

Likewise,  where  judgment  against  the  principal  is  prevented  through  the 
operation  of  §  67  "f"  annulling  liens  obtained  by  legal  proceedings  within 
four  months  of  bankruptcy. 

Klipstein  v.  Allen-Miles,  14  A.  B.  R.  15,  136  Fed.  385  (C.  C.  A.  Ga.):  "Be- 
sides this,  the  garnishment  proceedings  being  had  within  four  months  prior 
to  the  bankruptcy  proceedings,  the  surety  is  not  relieved  because  of  the  dis- 
charge of  the  debtgr,  but  because  his  bankruptcy  avoided  the  lien  acquired 
by  the  garnishment  and  destroyed  the  remedy  by  which  a  judgment  could  be 
recovered  against  the  defendant,  which  is  indispensable  to  make  the  lien  of  any 
avail  to  the  plaintiff." 

§  1511  J.  Stockholder's  Liability  Not  Released. — The  bankruptcy 
of  a  corporation  will  not  release  a  stockholder,  director  or  officer  thereof 
from  any  liability,  as  such,  under  the  laws  of  the  State  or  of  the  United 
States.^ 

§  1512.  Creditor  Entitled  to  All  Remedies  against  Sureties. — A 

creditor  may  pursue  all  remedies  against  sureties  for  the  bankrupt. 

§  1513.  Conversely,  Rights  and  Defenses  of  Sureties  of  Bank- 
rupt Not  Affected. — Conversely,  the  rights  and  defenses  of  sureties  and 
joint  obligors  of  the  bankrupt  are  not  affected.* 

3.   Bankr.   Act,   §   4    (b)    "The   bank-  v.  Agnew,  21  A.  B.  R.  292  (N.  Y.) ;  Els- 

ruptcy  of  a   corporation   shall  not   re-  bree  v.   Burt,  9  A.   B.   R.   87,   24   R.   I. 

lease     its  officers,    directors  or     stock-  322;  In  re  Marshall  Paper  Co.,  4  A.  B. 

holders,   as   such,     from   any     liability  R.  469,  102  Fed.  872  (C.  C.  A.  Mass.). 

under  the  laws  of  a  State  or  Territory  4.    Penn.  Trust  Co.  v.  N.  Y.  Elroy,  7 

or  of  the  United  States."  Firestone  Co.  A.  B.  R.  391  (C.  C.  A.  Penn.),  wherein 
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§  1513^.  Creditor's  Acceptance  of  Composition,  Whether  Re- 
leases Surety. — Where  the  creditor  is.  one  of  those  whose  consents  in 
writings,  etc.,  have  enabled  the  bankrupt  to  fulfill  the  prerequisites  of  the 
right  to  make  a  composition,  it  is  altogether  likely  that  the  surety  is  re- 
leased, unless  he  had  consented  to  such  action.  Whatever  might  be  the  case 
with  regard  to  a  creditor  who  participates  in  the  composition  for  the  first 
time  after  confirmation,  it  is  manifestly  an  entirely  different  case  where 
his  own  active  consent  has  helped  the  bankrupt  to  get  the  majority  in 
number  and  amount  of  claims  allowed,  which  is  the  prerequisite  to  his 
right  to  file  a  petition  for  confirmation  of  composition.^ 

In  re  Benedict,  18  A.  B.  R.  604  (Ref.  N.  Y.) :  "While  through  a  'compo- 
sition' the  principal  debtor  is  as  completely  relieved  from  his  personal  liability 
as  he  would  be  by  a  'discharge,'  yet  such  relief  is  obtained  in  a.  different  man- 
ner. Relief  under  composition  cannot  be  obtained  without  the  co-operation  of 
the  creditors.  The  active  consent  of  the  necessary  number  of  creditors  is  a 
condition  precedent.  Without  this  active  co-operation  on  the  part  of  the  cred- 
itors the  liability  of  the  principal  debtor  would  remain  undischarged  and  the 
remedies  of  the  surety  unimpaired.  Under  the  Bankruptcy  Act,  two  methods  of 
relief  are  open  to  the  insolvent  debtor.  The  relief  to  be  obtained  is  equally  ef- 
fectual and  complete  whichever  method  is  followed.  Under  the  first  method, 
the  insolvent  surrenders  his  entire  property  for  a  distribution  of  the  entire  avails 
among  his  creditors.  Urider  the  second  method,  he  may  surrender  the  whole,  or,  as 
in  this  case,  only  a  portion  of  his  property,  and  with  the  co-operation  of  the  req- 
uisite number  of  creditors  and  the  consent  of  the  court,  he  may  be  equally 
relieved  from  further  liability  to  pay  his  indebtedness.  Such  relief,  while 
equally  effectual  and  for  many  purposes  of  the  same  quality  as  the  other, 
it  appears  to  me  should  not  be  considered  a  'discharge'  within  the  meaning  of 
§  16  and  so  as  to  destroy  otherwise  existing  rights  of  other  persons  secondarily 
liable.  If  a  surety  is  required  to  pay  the  debt  of  his  principal,  equity  demands 
that  he  should  have  an  opportunity  to  indemnify  himself — at  least  to  the  full 
measure  of  the  principal's  ability  to  pay — and  that  if  in  any  way  the  holder  of 
the  claim  has  co-operated  to  deprive  him  of  this  right,  such  holder  should  be  de- 
nied recourse  to  the  surety.  This  view  has  full  sanction,  it  appears  to  me,  in  the 
Matter  of  McDonald,  reported  at  Federal  Cases,  8,753,  where  it  was  decided  un- 
der the  Act  of  1867  that  if  the  holder  of  a  note  assented  to  the  'discharge'  of  the 
maker,  without  the  consent  of  the  endorser,  the  endorser  would  be  released. 
Under  that  act,  unless  an  estate  paid  fifty  per  cent.,  the  'discharge'  could  only  be 
granted  upon  consent  of  the  majority  in  number  and  amount  of  the  creditors. 
McDonald  was  unable  to  pay  the  required  percentage  for  a  discharge.  He 
procured  the  written  consent  of  the  required  number  and  value  of  his  creditors 
and  was  discharged."    ' 

§  1513f.  Surety's  Right  to  Defend  Attachment  Suit,  Where 
Bankrupt's  Trustee  Refuses. — Where  the  trustee  of  a  bankrupt  defend- 
ant in  an  attachment  suit  declines  to  defend,  the  surety  upon  the  attach- 
ment bond  is  entitled  to  defend. 

a    guarantor    was    held    pro    tanto    re-  quoted  at   §   1513^/2.     See   cases  in   the 

leased   by  the   creditor's   acceptance   of  following    section. 

other   security   for   part.      In   re    Bene-  5.     Compare,   inferentially,    Firestone 

diet     18  A.   B.    R.   604     (Ref.   N.    Y.),  Co.  v.  Agnew,  21  A.  B.  R.  293  (N.  Y.). 
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Bluegrass  Canning  Co.  v.  Steward,  33  A.  B.  R.  736,  175  Fed.  537  (C.  C.  A. 
Ky.):  "Pending  the  suit  below  the  canning  company  was  adjudicated  a  bank- 
rupt, and  this  fact  was  shown  in  the  case.  The  creditors  declined  to  prose- 
cute the  suit.  The  court  below  allowed  the  suit  to  go  on  in  the  name  of 
the  bankrupt  upon  the  execution  of  a  bond  indemnifying  the  bankrupt  against 
costs  by  J.  E.  Gunther,  a  surety  upon  the  attachment  bond,  but  announced  that 
it  would  dismiss  the  case  if  the  defendants  would  release  the  sureties  upon  the 
attachment  bond.  This  was  declined,  and  the  motion  to  dismiss  the  suit  because 
of  the  plaintiff's  bankruptcy  was  denied.  The  surety  upon  the  attachment  bond 
had  a  direct  interest  in  the  successful  prosecution  of  the  suit,  and,  if  he  was  will- 
ing to  indemnify  the  bankrupt,  was  properly  allowed  to  go  on  with  the  case  for 
his  own  protection.  The  bankruptcy  of  the  corporation  did  not  dissolve  it.  3 
Clark  &  Marshall,  Private  Corporations,  p.  863.  While  the  bankrupt  trustee  may 
intervene  and  prosecute  a  pending  suit  if  he  will,  yet,  if  he  does  not,  we  see  ho 
reason  why  the  bankrupt  may  not  go  on  with  it  if  he  wishes." 

§  1514.  Right  to  Retain  Indemnity  Given  at  Signing  Unaffected. 

— The  rights  of  the  surety  to  retain  and  reimburse  himself  from  funds 
that  have  been  left  with  him  for  indemnity  by  the  bankrupt  principal  are 
unaffected  where  the  indemnity  was  given  at  the  time  of  becoming  surety.® 

§  1515.  No  Duty  on  Creditor  to  Prove  Claim  against  Bankrupt 
Principal. — It  is  not  incumbent  upon  the  creditor  to  take  any  steps  to 
prove  the  claim,  where,  at  any  rate,  the  surety  does  not  demand  it;  nor  to 
notify  the  surety  or  endorser,  nor  tender  the  note,  so  as  to  give  the  latter  an 
opportunity  to  present  it.'' 

§  1516.  Right  of  Surety  or  Endorser  to  Prove  Creditor's  Claim 
against  Bankrupt  Principal. — If  the  surety  or  endorser  demands  of  the 
creditor  that  he  prove  the  claim,  and  the  creditor  fails  or  refuses  to  do  so, 
the  surety  or  endorser  may  prove  the  claim  himself.^  He  undoubtedly  may 
prove  it  without  demand,  provided  he  is  able  to  attach  the  written  instru- 
ment to  his  proof  of  claim. 

§  1517.  Where  Creditor  Refuses  to  Let  Surety  Have  Written  In- 
strument to  Attach  to  Proof,  Surety  Not  Released. — If  the  creditor 
himself  fails  to  prove  the  claim  and  refuses  to  permit  the  surety  to  have  the 
written  instrument  to  file  with  the  proof  of  claim  as  required  by  statute,  the 
surety  is  nevertheless  not  released.    His  remedy  is  to  pay  the  debt.^ 

§  1518.  Unless  Surety  Offers  to  Indemnify  Creditor  against  Ex- 
pense.— But,  if  the  surety  should  offer  to  indemnify  the  creditor  against 
expense  and  the  creditor  should  still  refuse,  then,  doubtless,  the  surety 
would  be  released,  at  least  to  the  extent  of  dividends  lost.^<* 

6.    Compare,  In  re  Franklin,  6  A.  B.  7.     Bank  v.    Sawyer,  6    A.  B.    R.  154 

R.  285,  106  Fed.  666   (D.  C.  Mass.,  af-  (Sup.   Jud.   Ct.   Mass.). 

firmed  by  Sup.  Ct.  U.  S.  in  Jacquith  v.  8.     Bankr.  Act,     §  57  (i).      See  ante, 

Rowley,  9  A.  B.  R.  525,  188  U.  S.  630).  §§  611,   643,   645. 

Obiter,    In   re   Eastern    Commission    &  9.    Compare  Bank  v.  Sawyer,  6  A.  B. 

Importing    Co.,    13    A.    B.    R.    305,    139  R.  154  (Sup.  Jud.  Ct.  Mass.). 

Fed.  847   (D.  C.  Mass.).  10.    Dbiter,  Bank  v.  Sawyer,  6  A.  B. 

R.  154  (Sup.  Jud.  Ct.  Mass.). 
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§  1519.  Creditor  Entitled  to  Prove  against  Both  Principal  and 
Surety  Where  Both  Bankrupt. — A  creditor  may  prove  the  full  amount 
of  his  note  or  other  commercial  paper  against  both  maker  and  endorser 
where  both  are  in  bankruptcy,  and  may  collect  from  both  estates  dividends 
until  his  whole  debt  is  satisfied.'^ 

Board  of  Commrs.  Kan.  v.  Hurley,  32  A.  B.  R.  209,  169  Fed.  92  (C.  C.  A.  Kan.) : 
"The  obligee  in  a  bond,  or  the  holder  of  a  claim  upon  which  several  parties  are 
personally  liable,  may  prove  his  claim  against  each  of  the  estates  of  those  who 
become  bankrupt,  and  may  at  the  same  time  pursue  the  others  at  law,  and  he 
may  recover  notwithstanding  payments  after  the  bankruptcy  by  other  obligors 
or  by  their  estates  dividends  from  each  estate  in  bankruptcy  upon  the  full  amount 
of  his  claim  at  the  time  the  petition  in  bankruptcy  was  filed  therein,  until  from 
all  sources  he  has  received  full  payment  of  his  claim,  but  no  longer.  The  filing 
of  a  petition  in  bankruptcy  vests  in  each  creditor  of  the  bankrupt  an  equitable 
estate  in  such  a  proportion  of  his  property  as  the  creditor's  claim  bears  to  the 
entire  amount  of  the  provable  claims." 

§  1520.  But  Bankrupt  Estate  Not  to  Pay  Two  Dividends  on  Same 
Claim. — But  a  sound  and  well-established  rule  applicable  to  the  settlement 
of  insolvent  estates  is  that  the  estate  must  never  pay  two  dividends  with 
respect  to  the  same  claim. ^^ 

First  Nat'l  Bk.  v.  Eason,  17  A.  B.  R.  593,  149  Fed.  204  (C.  C.  A.  Tex.):  "The 
appellant  has  two  obligations  of  the  bankrupt,  one  is  on  a  note  of  $15,000  of 
which  the  bankrupt  was  maker,  the  other  is  on  an  indorsement  on  a  forged  note 
for  $15,000,  given  as  collateral  to  secure  the  first-mentioned  note.  The  appellant 
seeks  to  prove  both  obligations  against  the  bankrupt's  estate.  There  was  only 
one  consideration,  really  only  one  debt,  and  the  appellant  is  entitled  to  only  one 
satisfaction.  The  payment  of  either  obligation  would  extinguish  the  other.  The 
District  Court  held  that  the  appellant  could  not  prove  both  and  thus  establish 
a  double  liability  against  the  bankrupt's  estate. 

"The  decree  appealed  from  is  affirmed." 

§  1521.  Creditor  Receiving  Dividends  Out  of  Maker's 'Estate 
First,  Whether  May  Prove  Only  for  Unpaid  Balance  against  Surety. 

— But  if  the  creditor  receives  dividends  out  of  the  maker's  estate  before  he 
has  proved  his  claim  against  the  endorser,  it  has  been  held  that  he  may 
prove  against  the  endorser  merely  for  the  unpaid  balance. ^^  Yet  this 
would  not  be  the  rule  except  in  cases  where  such  dividends  out  of  the 
maker's  estate  were  received  before  the  filing  of  the  surety's  bankruptcy 
petition. 

Board  of  Commrs.  Kans.  v.  Hurley,  22  A.  B.  R.  209,  169  Fed.  92  (C.  C. 
A.  Kans.):  "A  single  question  remains:  Is  the  claim  of  a  creditor  against 
the  estate  of  a  surety  in  bankruptcy  upon  which  the  principal  has  made  partial 

11.  In  re  Swift,  5  A.  B.  R.  415,  106  Co.,  1  Fed.  169;  Oriental  Bank  v.  Euro- 
Fed.   65   (D.   C.   Mass.).     But   compare,       pean  Bank,   7  L.   R.   (Ch.  App.)   69. 

In  re  Martin,  5  A.  B.  R.  424,  105  Fed.  13.    In    re  Swift,    5  A.  B.  R.  415,    106 

753  (D.  C.  N.  Y.).  Fed.    65    (D.    C.    Mass.).     Compare,   to 

12.  (1841)    In  re  Sterling,  Ahrens   &      same  general  effect,  In  re  Martin,  5  A. 

B.  R.  423,  105  Fed.  753   (D.  C.  N.  Y.). 
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payments  after  the  date  of  the  filing  of  the  petition  in  bankruptcy  entitled  to 
allowance  at  and  to  dividends  upon  the  amount  owing  upon  it  when  the  petition 
was  filed,  or  upon  the  amount  remaining  unpaid  upon  it  when  the  final  allowance 
of  it  is  made,  or  when  the  respective  dividends  are  paid?  In  the  discussion  of 
this  question  preferences,  securities  consisting  of  pledged  or  mortgaged  property, 
such  as  are  required  to  be  surrendered  or  applied  upon  claims  by  the  bankruptcy 
law,  are  laid  out  of  consideration,  and  what  is  said  has  no  reference  to  rights  un- 
der them,  because  no  such  rights  are  in  issue  here.  Laying  out  of  view  then  such 
preferences  and  securities,  the  status  of  claims  at  the  time  of  the  filing  of 
the  petition  in  bankruptcy,  and  not  at  any  subsequent  time,  fixes  the  rights 
of  their  owners  to  share  in  the  distribution  of  the  estate  of  the  bankrupt. 
Bankruptcy  Act,  §  63  a  (1),  *  *  *  Swarts  v.  Siegel,  8  Am.  B.  R.  690,  117 
Fed.  13,  15,  54  C.  C.  A.  399,  401;  In  re  Bingham  (D.  C),  a  Am.  B.  R.  233,  94  Fed. 
796.  On  that  date  the  property  of  the  bankrupt  passes  from  his  control  to  the 
court  or  to  its  receiver,  and  thence  to  the  trustee  in  trust  for  the  creditors 
of  the  bankrupt  in  proportion  to  the  amounts  of  their  claims  at  that  time.  On 
that  date  there  vests  in  each  creditor  as  a  cestui  que  trust  an  equitable  estate  in 
such  a  part  of  the  property  of  the  bankrupt  as  the  amount  of  his  provable  claim 
at  that  time  bears  to  the  entire  amount  of  the  provable  claims  against  the 
estate.  *  *  *  The  obligee  in  a  bond,  or  the  holder  of  a  claim,  upon 
which  several  parties  are  personally  liable,  may  prove  his  claim  against  the 
estates  of  those  who  become  bankrupt  and  may  at  the  same  time  pursue  the 
others  at  law,  and,  notwithstanding  partial  payments  after  the  bankruptcy  by 
other  obligors  or  their  estates,  he  may  recover  dividends  from  each  estate  in 
bankruptcy  upon  the  full  amount  of  his  claim  at  the  time  the  petition  in  bank- 
ruptcy was  filed  therein  until  from  all  sources  he  has  received  full  payment  of 
his  claim,  but  no  longer.  In  re  Babcock  (Mr.  Justice  Story),  3  Fed.  Cas.  389, 
291  (No.  696);  Ex  parte  Farnsworth,  8  Fed.  Cas.  1055,  1056  (No.  4,672;  In  re 
Hicks,  12  Fed.  Cas.  113,  114  (No.  6,456);  In  re  Howard,  13  Fed.  Cas.  635,  627  (No. 
6,750);  Downing's  Assignee  v.  Traders'  Bank,  3  Dill.  136,  144,  7  Fed.  Cas.  1008, 
1011  (No.  4,046);  In  re  Souther,  22  Fed.  Cas.  815  (No.  13,184)." 

§  1522.  Creditor  Receiving  Dividends  Out  of  Surety's  Estate 
First,  Surety  Entitled  to  Subrogation  to  Creditor's  Claim  against 
Maker's  Estate  in  Proportion  to  Dividend  Paid  by  Surety. — And  if 

the  creditor  shall  have  received  his  dividend  on  his  full  claim  from  the 
surety's  estate  first,  the  surety's  estate  will  be  entitled  to  subrogation  to 
the  creditor's  claim  against  the  maker  to  the  extent  of  the  dividends  paid 
by  the  surety's  estate. 

[1841]  In  re  Sterling,  Ahrens  &  Co.,  1  Fed.  169:  "It  is  quite  obvious,  that  if 
this  proof  is  allowed  the  Oriental  Bank  will  pay  a  double  dividend  on  the  same 
debt.  It  appears  to  me  clearly  that  it  is  substantially  the  same  debt,  because, 
if  all  parties  had  been  solvent,  whatever  sums  the  Oriental  Bank  might  have 
paid  to  the  Agra  Bank,  although  they  would  have  paid  it,  no  doubt,  for  the  pur- 
pose of  performing  the  contract  they  had  entered  into  by  their  indorsement, 
yet,  substantially,  whatever  sums  they  might  have  paid  to  the  Agra  Bank  would 
have  gone  in  reduction  of  the  sum  which  the  Oriental  had  promised  to  pay  to 
the  European  Bank  In  that  case  the  Oriental  Bank  could  never  have  been  called 
upon  to  pay  these  bills  twice  over.  It  would  have  made  no  difference  that  they 
had -entered  into  two  contracts  with  the  two  separate  parties  that  they  would 
pay  the  bills,  namely,  with  the  European  Bank  as  acceptors,  and  with  the  Agra 
Bank  as  holders.     It  is  clear  that  they  would  have  performed  both  contracts  by 
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paying  the  bills  once.  ***!(;  has  been  the  law  for  a  great  number  of  years, 
with  reference  to  proofs  in  bankruptcy,  that  if  an  acceptor  accepts  bills  for  the 
accommodation  of  the  drawer,  and  the  drawer  enters  into  a  contract,  express  or 
implied  (and  I  do  not  think  there  is  any  difference  between  the  two),  that  he 
will  provide  for  the  bills  when  they  become  due,  and  then  the  drawer  becomes 
bankrupt,  there  cannot  be  a  double  proof  against  his  estate,  namely,  one  proof 
by  the  holder  of  the  bill,  and  the  other  proof  by  the  acceptor  of  the  bill  on  the 
contract  of  indemnity.  *  *  *  The  principle  itself — that  an  insolvent  estate, 
whether  wound  up  in  chancery  or  in  bankruptcy,  ought  not  to  pay  two  dividends 
in  respect  of  the  same  debt — appears  to  me  to  be  a  perfectly  sound  principle. 
If  it  were  not  so  a  creditor  could  always  manage,  by  getting  his  debtor  to  enter 
into  several  distinct  contracts  with  different  people  for  the  same  debt,  to  obtain 
higher  dividends  than  the  other  creditors,  and  perhaps  get  his  debt  paid  in  full. 
1  apprehend  that  is  what  the  law  does  not  allow;  the  true  principle  is  that  there 
shall  only  be  one  dividend  in  respect  of  what  is  in  substance  the  same  debt,  al- 
though there  may  be  two  separate  contracts." 

§  1523.  Discharge  of  Bankrupt  Principal,  Equivalent  to  Return 
of  Execution  Unsatisfied. — Discharge  of  the  bankrupt  maker  is  equiva- 
lent to  a  return  of  execution  wholly  or  partly  unsatisfied,  so  far  as  the 
creditor's  rights  against  the  surety  are  concerned. i* 

§  1524.  Staying  Discharge  and  Permitting  Creditor  to  Take 
Judgment  to  Fix  Liability  on  Surety.— It  is  proper  for  the  bankruptcy 
court  to  stay  proceedirigs  for  a  discharge  and  to  refuse  to  stay  proceedings 
against  the  bankrupt,  in  order  to  permit  a  qualified  judgment  to  be  taken, 
where  the  obtaining  of  such  a  judgment  or  the  taking  of  other  steps  is 
necessary  in  order  to  perfect  the  creditor's  rights  against  a  third  party, 
surety  or  guarantor.!^ 

In  re  Mercedes  Import  Co.,  21  A.  B.  R.  590,  166  Fed.  427  (C.  C.  A.  N.  Y.),  re- 
versing 20  A.  B.  R.  648:  "The  district  judge  was  not  obliged  to  grant  the  stay 
under  §  11  of  the  Bankruptcy  Act,  but  did  so  because  he  thought  that  the  creditor 
had  no  better  equity  against  the  surety  than  he  had  against  the  bankrupt.  As 
the  trustee  in  bankruptcy  has  no  interest  whatever  in  the  claim  against  the 
surety  we  think  the  creditor's  rights  and  equities  are  questions  to  be  disposed 
of  by  the  State  court.  *  *  *  We  think  the  court  in  which  the  action  is  pend- 
ing should  be  left  free  to  take  whatever  steps  it  thinks  equitable  in  the  premises 
in  accordance  with  its  own  practice,  and  the  order  granting  the  stay  is  therefore 
reversed." 

14.  In  re  Martin,  5  A.  B.  R.  423,  105  rule  affirmed  but  not  applied  because 
Fed.  753   (D.  C.  N.  Y.).  indemnity  given.    In  re  Maaget,    23  A. 

15.  In  re  Marshall  Paper  Co.,  2  A.  B.  B.  R.  14,  173  Fed.  232  (D.  C.  N.  Y.); 
R.  633  (D.  C.  Mass.),  reversed,  on  other  In  re  Ennis  &  Stoppani,  23  A.  B.  R. 
grounds,  in  4  A.  B.  R.  468,  102  Fed.  679,  171  Fed.  755  (D.  C.  N.  Y.),  quoted 
872.  See  note  to  Continental  Nat.  Bk.  post,  this  same  section;  obiter  (cred- 
V.  Katz,  1  A.  B.  R.  31  (Super.  Ct.  111.).  itor  seeking  to  subject  property  not 
Compare,  analogously,  as  to  realizing  exempt  as  to  him  without  staying  dis- 
on  liens  notwithstanding  discharge,  charge),  Bowen  &  Thomas  v.  Keller, 
Powers    Dry    Goods    Co.   v.    Nelson,    7  23  A.  B.  R.  737,  130  Ga.  31.     Also,  see 

A.  B.  R.  506,  10  N.  Dak.  580.  King  v.  §§  648,  1914,  2200,  2446,  2712.  And  the 
Block  Amusement  Co.,  20  A.  B.  R.  784,  same  rule  would  prevail  as  to  exempt 
126  App.  Div.  48,  111  N.  Y.  Supp.  103,  property.  See  §  1103,  et  seq.  Corn- 
quoted    at  §  1447;    In  re  Maher,    22  A.  pare,  ante,  §  234,  note. 

B.  R.  290,  169    Fed.  997    (D.  C.  Ga.); 
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In  re  Remington  Auto  &  Motor  Co.,  9  A.  B.  R.  533,  119  Fed.  441  (D.  C.  N. 
Y.) :  "Some  of  the  creditors  of  this  alleged  bankrupt  corporation  are  now  seek- 
ing to  put  their  respective  claims  in  judgment,  issue  execution,  and  thus  place 
themselves  in  a  position  to  bring  an  action  in  equity  of  the  nature  and  for  the 
purpose  mentioned.  If  this  preliminary  action  be  necessary  when  bankruptcy 
has  intervened,  the  injunction  should  not  be  made  permanent  or  continued;  for, 
if  such  a  liability  exists,  and  it  can  be  enforced  only  by  a  creditor  with  judgment 
and  execution  returned  unsatisfied,  or  by  the  trustee,  when  appointed,  after  a 
creditor  or  creditors  have  put  themselves  in  this  position,  then  to  grant  or  make 
permanent  this  injunction  will  be  to  deprive  the  creditors  of  their  rights.  Is 
this  liability  an  asset  of  the  corporation,  and,  if  so,  will  it  pass  to  the  trustee  when 
appointed,  and  may  he  enforce  it  for  the  benefit  of  all?  Will  the  proof  of  the 
insolvency  of  the  corporation  and  the  adjudication  of  its  bankruptcy,  followed  by 
the  proof  in  due  course  of  the  claims  of  creditors,  be  a  substitute  for  judgment 
against  the  corporation  and  execution  returned  unsatisfied?  If  so,  then  action 
by  creditors  against  the  stockholders  of  the  corporation  may  be  unnecessary. 
But  suppose  the  trustee,  when  appointed,  should  refuse  to  bring  the,  action,  must 
the  creditors  lose  their  rights  to  proceed  against  the  stockholders  which  they 
might,  should  they  be  denied  the  right  to  put  their  claims  against  the  corpora- 
tion into  judgment?  *  *  *  So  long  as  uncertainty  exists  as  to  the  effect  of 
enjoining  these  creditors  from  prosecuting  their  claims  against  this  corporation 
to  judgment,  the  wise  course  is  to  permit  the  creditors  to  bring  their  actions  and 
prosecute  them  to  judgment;  otherwise  the  creditors  may  be  deprived  of  a  valua- 
ble part  of  the  assets  of  the  corporation." 

Obiter,  In  re  Eastern  Commission  &  Importing  Co.,  13  A.  B.  R.  305,  129  Fed. 
847  (D.  C.  Mass.):  "Again,  if  after  adjudication  he  were  seeking  to  proceed 
with  his  suit  in  order  to  obtain  a  special  judgment  *  *  *  this  court  might 
refuse  to  exercise  its  discretion  to  stay  him." 

Bank  v.  Elliott,  6  A.  B.  R.  415,  85  N.  W.  (Wis.)  417:  "It  is  conceded  that  if 
a  defendant  is  discharged  in  bankruptcy  from  a  debt,  pending  proceedings  to 
enforce  it,  he  is  entitled  to  plead  such  circumstances  in  bar  of  further  proceed- 
ings for  personal  judgment,  if  the  plaintiff  does  not  voluntarily  discontinue  the 
action,  and  to  recover  on  such  plea.  But  it  is  said  that  if  an  action  is  wholly 
in  rem,  or  partly  in  rem  and  partly  in  personam,  its  status  as  an  action  to  reach 
the  res  is  not  disturbed  by  a  discharge  of  the  defendant  in  bankruptcy,  if  the 
plaintiff's  interest  therein  be  preserved  by  the  Bankruptcy  Act.  The  authorities 
seem  to  be  uniform  to  that  effect.  Roberts  v.  Wood,  38  Wis.  60;  Bates  v.  Tap- 
pan,  99  Mass.  376;  Bowman  v.  Harding,  56  Me.  559;  Leighton  v.  Kelsey,  57  Me. 
85;  Ingraham  v.  Phillips,  1  Day,  117;  Jones  v.  Lellyett,  39  Ga.  64;  Pierce  v.  Wil- 
cox, 40  Ind.  70;  Stoddard  v.  Locke,  43  Vt.  574;  May  v.  Courtnay,  47  Ala.  185; 
Kittredge  v.  Warren,  14  N.  H.  509;  Munson  v.  Railroad  Co.,  120  Mass.  81. 

"In  Bowman  v.  Ha-rding,  it  was  insisted  on  behalf  of  the  discharged  party 
that  he  was,  by  the  express  terms  of  the  Bankruptcy  Act,  released  from  all  his 
debts,  and  that  no  such  discharged  debt  could,  by  implication,  be  considered 
to  have  sufficient  life  to  form  the  basis  of  a  judgment  even  in  form  against  him. 
The  court  thought  otherwise,  reasoning  that  the  language  of  the  Bankruptcy 
Act,  preserving  a  lien  incident  to  a  debt,  by  implication  preserved  the  debt, 
notwithstanding  its  discharge,  so  far  as  necessary  to  make  the  lien  effective. 
Treating  of  the  same  subject,  in  Leighton  v.  Kelly,  supra,  the  court  said,  in 
substance,  the  provisions  of  the  Bankruptcy  Act  are  not  to  be  construed  so  as 
to  preclude  the  rendition  of  such  a  judgment  as  is  necessary  to  enable  a  lien 
claimant,  whose  interest  in  property  is  preserved  to  him  by  the  act,  to  per- 
fect and  realize  upon  it.     In  Bates  v.  Tappan  this  language  was  used: 
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"  'The  provisions  for  a  full  discharge  *  *  *  must  be  construed,  as  they 
well  may  be,  so  as  not  to  prevent  the  enforcement  of  a  lien,  which  the  statute  itself 
permits,  by  any  requisite  proceedings  therefor  which  do  not  involve  a  judgment 
in  personam.  A  lien  by  attachment  can  be  enforced  in  no  other  ways  than  by 
the  qualified  judgment  which  was  rendered  in  the  Superior  Court,  and  it  must 
therefore  be  affirmed.' 

"The  present  Bankruptcy  Act  has  the  same  features  as  the  Act  of  1867,  which 
were  the  foundation  of  the  adjudications  cited.  It  provides  that  'AH  levies,  judg- 
ments, attachments,,  or  other  liens,  obtained  through  legal  proceedings  against 
a  person  who  is  insolvent,  at  any  time  within  four  months  prior  to  the  filing 
of  a  petition  in  bankruptcy  against  him,  shall  be  deemed  null  and  void  in  case 
he  is  adjudged  a  bankrupt,'  etc.  Section  67f.  The  language  as  clearly,  by  impli- 
cation, preserves  all  liens  claimed  in  legal  proceedings,  of  sufficient  age  to  be 
outside  the  four  months  limit,' as  it  expressly  annuls  those  within  such  limit.  The 
preservation  of  certain  liens  necessarily  left  the  lien  claimants  free  to  pursue 
the  necessary  legal  or  equitable  remedies  to  render  them  effective." 

Provided  such  third  party  by  becoming  siich  surety  had  not  released 
property  of  the  bankrupt  from  an  attachment,  execution  or  other  seques- 
tration by  legal  proceedings  itself  annulled  by  the  bankruptcy.^® 

Hill  V.  Harding,  130  U.  S.  699:  "If  an  attachment  of  property  in  an  action  in 
a  State  court  is  dissolved  by  the  defendant's  entering  into  a  recognizance,  with 
sureties,  to  pay,  within  90  days  after  any  final  judgment  against  him,  the  amount 
of  that  judgment  and  the  defendant,  after  verdict  against  him,  obtains  his  dis- 
charge in  bankruptcy  upon  proceedings  commenced  more  than  four  months 
after  the  attachment,  the  Bankrupt  Act  does  not  prevent  the  State  court  from 
rendering  judgment  against  him  on  the  verdict,  with  a  perpetual  stay  of  exe- 
cution, so  as  to  have  the  plaintiff  at  liberty  to  proceed  against  the  sureties. 
Such  attachment  being  recognized  as  valid  by  the  Bankruptcy  Act  (Rev.  St.,  § 
5044),  a  discharge  in  bankruptcy  does  not  prevent  the  attaching  creditors  from 
taking  judgment  against  the  debtor  in  such  limited  form  as  may  enable  them  to 
reap  the  benefit  of  their  attachment.  When  the  attachment  remains  in  force, 
the  creditors,  notwithstanding  the  discharge,  may  have  judgment,  against  the 
bankrupt,  to  be  levied  only  upon  the  property  attached.  Peck  v.  Jenness,  7  How. 
613,  623;  Doe  v.  Childress,  21  Wall.  642.  When  the  attachment  has  been  dis- 
solved, in  accordance  with  the  statutes  of  the  State,  by  the  defendant's  entering 
into  a  bond  or  recognizance,  with  sureties,  conditional  to  pay  to  the  plaintiffs, 
within  a  certain  number  of  days  after  any  judgment  rendered  against  him  on 
a  final  trial,  the  amount  of  that  judgment,  the  question  whether  the  State  court 
is  powerless  to  render  even  a  formal  judgment  against  him  for  the  single  purpose 
of  charging  such  sureties,  *  *  *  depends  upon  the  extent  of  the  authority 
of  the  State  court  under  the  local  law." 

In  re  Ennis  &  Stoppani,  22  A.  B.  R.  679,  171  Fed.  755  (D.  C.  N.  Y.) :  "Though 
I  cannot  wholly  vacate  the  stay,  I  can,  however,  permit  the  petitioner  to  enter 
his  judgment  against  the  bankrupt,  and  to  do  so  much  else  as  may  be  necessary 
to  perfect  any  rights  he  may  have  under  the  undertaking,  if  any.     The  undertak- 

16.  Inferentially  and  obiter,  .  In  re  (D.  C.  Mass.,  affirmed  sub  nom.  Jac- 
Eastern  Commission  &  Importing  Co.,  quith  v.  Rowley,  9  A.  B.  R.  525,  188 
12  A.  B.  R.  305,  129  Fed.  847  (D.  C.  U.  S.  620);  inferentially,  obiter,  Pax- 
Mass.);  inferentially,  obiter,  Klipstein  ton  v.  Scott,  10  A.  B.  R.  81,  93  N.  W. 
V.  Allen-Miles,  14  A.  B.  R.  15,  136  Fed.  611  (Neb.):  "If  the  creditor  have  an 
385  (C.  C.  A.  Ga.);  analogously,  In  re  attachment  or  other  lien  he  may  have 
Franklin,   6  A.   B.   R.  285,  106  Fed.  666  a   special  judgment   entered   in   rem." 
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ing  was  taken  out  more  than  four  months  before  the  petition  was  filed;  and,  as- 
suming that  the  indemnity  given  the  surety  created  a  lien  under  §  67c  or  67f, 
which  it  is  not  necessary  to  decide,  such  a  lien  is  not  invalid.  If  the  petitioner 
can  enforce  the  undertaking,  I  will  aid  him  to  do  so." . 

Thus,  if  the  surety  were  simply  a  surety  on  appeal  from  a  judgment  in 
personam,  where  the  judgment  did  not  operate  to  sequestrate  any  prop- 
erty, probably  such  qualified  judgment  would  be  proper,  or  where,  as  in 
Hill  V.  Harding  130  U.  S.  699,  the  attachment  lien  vacated  was  good 
against  bankruptcy,  having  been  taken  more  than  four  months  preceding 
bankruptcy. 

But  where  the  surety  has,  by  becoming  surety,  released  the  bankrupt's 
property  from  an  invalid  lien,  it  would  be  manifestly  improper  to  aid  the 
creditor  in  obtaining  the  money  value  of  that  which  the  Bankruptcy  Act 
forbids  him  to  obtain  in  specie.'^'^ 

And  the  matter  of  stay  rests  in  the  sound  discretion  of  the  court. ^^ 

But  stay  should  not  be  granted  on  application  of  the  trustee  where 
assets  of  the  bankrupt  estate  are  not  involved  nor  creditors'  rights  prej- 
udiced. Thus,  where  stay  of  a  creditor's  suit  in  personam  had  been 
granted  on  the  ground  that  the  bond  in  attachment  had  been  given  to 
the  creditor  after  the  passage  of  the  Bankruptcy  Act  and  that  therefore 
the  creditor  must  be  presumed  to  have  taken  it  with  the  act  in  view,  the 
upper  court  held  that  the  stay  was  erroneous  because  it  did  not  concern 
the  trustee  what  judgment  was  had  to  bind  the  surety. ^^ 

Such  staying  of  discharge  and  refusal  to  stay  the  creditors'  proceedings 
are  not  a. denial  of  the  bankrupt's  right  to  discharge,  nor  do  they  in  the 
slightest  degree  interfere  with  his  obtaining  the  full  benefit  of  the  discharge 
when  subsequently  granted.  This  is  so  for  the  reason  that  the  judgment 
so  obtained  "after  the  filing  of  the  petition  and  before  the  consideration  of 
his  application  for  discharge"  is,  by  the  express  words  of  §  63  (b)  (5)  a 
provable  debt;  and,  being  a  provable  debt  is,  consequently,  discharged  by 
the  discharge  of  the  bankrupt.  Its  enforcement  against  the  bankrupt  in 
personam  or  against  his  subsequently  acquired  property  may  be  enjoined 
precisely  as  the  enforcement  of  any  other  provable  judgment  debt  may  be 
enjoined. 

But,  even  though  the  bankruptcy  court  should  thus  stay  the  discharge 

17.      Inferentially,     Klipstein  v.     Al-  charge,"   post,   §§   3414,   3711,  2713. 
len-Miles,  14  A.  B.  R.  15,  136  Fed.  385  18.   In  re  Mercedes  Import  Co.,  21  A. 

(C.  C.  A.  Ga,);  inferentially.  In  re  East-  B.  R.  590,  166  Fed.  427  (C.  C.  A.  N.  Y., 

ern    Commission  &    Importing  Co.,    12  reversing    20    A.    B.    R.    648,    on    other 

A.  B.  R.  305,  306,  129   Fed.  847   (D.  C.  grounds);  In  re  Mercedes  Import  Co., 

Mass.).      Analogously,   obiter,    King   v.  20  A.  B.  R.  648,  166  Fed.  427,  reversed, 

Block  Amusement  Co.,  20  A.  B.  R.  48,  on    other  grounds,    in  21  A.    B.  R.  590, 

111  N.  Y.  Supp.  102,  quoted  at  §  1447;  166  Fed.  437. 

inferentially,  Crook-Horner  Co.  v.  Gil-  19.   !„  re  Mercedes  Import  Co.,  31  A. 

pin,   23   A.   B.   R.   350    (Md.    Ct.   App.).  b.  R.  590,  166  Fed.  427  (C.  C.  A.  N.  Y., 

See   analogous   subject  under  the  sub-  reversing    20    A.    B.    R.    648),    quoted 

ject  of  "Exemptions,"  ante,  §  1070  and  supra. 
§   1103.     See   under    subject    of    "Dis- 
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in  order  to  permit  a  qualified  judgment  to  be  taken  with  perpetual  stay 
of  execution  thereafter,  the  question  might  still  remain  as  to  whether 
the  policy  of  the  State  law  would  permit  the  State  court  to  render  such 
qualified  judgment. ^^ 

20.     Compare,    Crook-Horner    Co.    v.      Kendrick  &  Roberts  v.  Warren   Bros., 
Gilpin,  33.  A.  B.  R.  350  (Md.  Ct.  App.) ;       110  Md.  47,  72  Md.  461. 


PART  V. 

Discovering,  Collecting  and  Separating  Assets. 


CHAPTER  XXXI. 

Discovering  Assets;   General  Examinations  of  Bankrupts  and  Wit- 
nesses. 

Synopsis  of  Chapter. 

§  1525.     General  Examinations  of  Bankrupts  and  Witnesses. 

§  1536.  Analogous   to   Examinations   of   Insolvent   Debtors    Elsewhere. 

§  1537.  Who  May  Be  Examined — "Any  Designated  Person"  Including  Bankrupt 
and  Wife. 

§  1538.  Examination  of  Each  Witness  a  Separate   Proceeding. 

§  1529.  At  Whose   Instance  Examination  to  Be  Had. 

§  1530.  One   General  Examination  of  Bankrupt  a  Matter  of  Absolute  Right. 

§  1531.  But  Examination  of  Other  Persons  Not. 

§1532.  Creditor  before  Filing  Claim  May  Examine,  but  Proof  May  Be  Required. 

§  1533.  Application   for   Examination — Notice    Not   Required. 

§  1534.  Notice  to  Witness  Proper,  Where  Second  Examination  Sought. 

§  1535.  Notice  to   Creditors  of   Examination   of  Bankrupt   Requisite. 

§  1536.  None  to  Creditors  nor  Bankrupt  for   Examination  of  Other  Witnesses. 

§  1537.  Order  for  Examination  to  Be  Entered  and  Served. 

§  1538.  None  Requisite  for  Examination  of  Bankrupt  at  First  Meeting. 

§  1539.  But  Requisite  in  Other  Cases. 

§  1540.  Second  Examination  May  Be  Had. 

§  1541.  But  Good  Cause  Must  Be  Shown. 

§  1543.  Bankrupt  Examined  at  Any  Time  after  Adjudication,  Even  after  Dis- 
charge. 

§  1543.  Whether  Bankrupt  May  Be  Put  under  "General"  Examination  before 
Adjudication. 

§  1544.  No  Notice  Requisite  Where  Bankrupt  Witness  upon  Issues  between  Par- 
ties. 

§  1545.  Bankrupt  Examined  without  Notice  before  First  Meeting,  in  Relation 
to  Pending  Application. 

§  1546.  Also,  Even  before  Adjudication. 

§  1547.  Broad    Scope    of   General    Examination — "Acls,    Conduct   and    Property." 

§  1548.  Production  of  Books,  Papers  and  Documents  Enforced. 

§  1549.  Whether  Federal  Equity  Rules  Govern  "General"  Examinations. 

S  1550.  Witness  Not  Excused  because  Testimony  Would  Reveal  Private  Affairs. 

§  1551.  But  Examiner  Must  Develop  Facts  Showing  Sufficient  Connection  with 
Bankrupt   to   Make    Further   Inquiry   Relevant. 

§  1553.  Whether   General  Examinations  to  Be  in  Writing. 

§  1553.  Objections  to  Be  Entered  on  Record. 

§  1554.  Referee  to  Rule  on  Admissibility  and  to  Exclude  Incompetent  Testi- 
mony. 

§  1555.  General  Examination  Competent  as  Admission  in  Subsequent  Litigation 
against  Same  Party. 

§  15551/^.  But  Not  to  Be  Considered  Unless  Actually  Introduced  or  Stipulated  in. 

§  1556.  Bankrupt's  Testimony  Not  to  Be  Used  in  Criminal  Proceedings  against 
Him. 

§  1556^.  But  Such  Immunity  Is  Not  a  Bar  to  Prosecution  for  Perjury  Com- 
mitted by  Bankrupt  When  Examined  under  §  7  (9). 
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§  1557.  Whether  Protection  Applies  Only  to  Federal  Prosecution. 

§  1558.  Incriminating  Questions — Constitutional  Rights  Preserved,  Notwith- 
standing §  7  (9). 

§  1559.  Where  Answer  by  No  Reasonable  Possibility  Could  Tend  to  Incriminate, 
No  Privilege. 

§  1560.  Privilege  Does  Not  Authorize  Refusal  to  Be  Sworn  Altogether  nor  to 
Produce   Documents   nor   to  File   Schedules. 

§.  1561.  Privilege  to  Be  Claimed  at  Time  Question  Asked  or  Production  De- 
manded. 

§  1562.  Privilege   Not  Waived  by  Voluntary  Bankruptcy. 

§  1562>i.  Conditional  Waiver  of  Privilege. 

§  1563.  Pendency  of  Litigation  with  Witness,  No  Excuse  for  Refusing  to  Testify. 

§  1564.  Conversely,    Pendency    of   Litigation   Not    Requisite. 

§  1564]^^.  Right  to  Inspect  Testimony  Taken  on  General  Examination. 

§  1565.  Privileged  Communications  Respected. 

§  1566.  Bankrupt's  Wife   Examined  Touching  "Business   Relations." 

§  1567.  Competency  of  Witnesses   Governed  by  What  Law. 

§  1568.  Contempt   for  "Willfully   Evasive"   or  "Flagrantly   False"   Testimony. 

§  1568^.  Attendance  of  Bankrupts  or  Witnesses  Confined  as  Prisoners  or  in  In- 
stitutions. 

§  1569.  Attendance  of  Witnesses  Residing  Out  of  State  or  Farther  than  One 
Hundred  Miles. 

§  1570.  General  Examination  of  Nonresident  Bankrupt  or  Witness  before  An- 
other Referee,  or  State  Judge. 

§  1571.  Order  for  Examination  in  Another  District,  Whether  Ancillary  Proceed- 
ings Requisite. 

§  1572.  Method  Where  before  Judge  of  State  Court  or  Another  Referee. 

§  157254.  Depositions. 

§  1573.  Witness,  as  Such,  Not  Entitled  to  Attorney. 

§  1574.  But  Is  Entitled  if  Witness  Be  Creditor  or  Bankrupt. 

§  1575.  Witness'  Fees  and  Mileage. 

§  1576.  Contempt  for  Disobedience  of  Subpoena. 

§  1577.  No  Witness'  Fees  to  Bankrupt,  but  Expenses,  Where  Examined  Away 
from  His  Town. 

§  1578.  Bankrupt  Voluntarily  Removing  Residence  after  Adjudication  Not  En- 
titled to  Reimbursement. 

§  1579.  Employment   of  Stenographer. 

§  1525.  General  Examinations  of  Bankrupts   and  Witnesses. — A 

court  of  bankruptcy  may,  upon  application  of  any  officer,  bankrupt  or  cred- 
itor, by  order  require  any  designated  person,  including  the  bankrupt  and 
his  wife,  to  appear  in  court  or  before  the  referee,  or  the  judge  of  any  state 
court,  to  be  examined  concerning  the  acts,  conduct  or  property  of  a  bank- 
rupt whose  estate  is  in  process  of  administration  under  the  act,  provided 
that  the  wife  may  be  examined  only  touching  business  transacted  by  her 
or  to  which  she  is  a  party  and  to  determine  the  facts  whether  she  has 
transacted  or  been  a  party  to  any  business  of  the  bankrupt.^ 
And  it  is  made  one  of  the  statutory  duties  of  the  bankrupt,  when  present 

1.  Bankr.     Act,     §     21     (a).       In     re   Bryant,  26  A.   B.  R.   504,  188   Fed.  530 
(D.  C.  Pa.). 
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at  the  first  meeting  of  his  creditors,  and  at  such  other  times  as  the  court 
shall  order,  to  submit  to  an  examination  concerning  the  conducting  of  his 
business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and 
other  persons,  the  amount,  kind  and  whereabouts  of  his  property,  and,  in 
addition,  all  matters  which  may  affect  the  administration  and  settlement 
of  his  estate. 2 

§  1526.  Analogous  to  Examinations  of  Insolvent  Debtors  Else- 
where.— The  bankrupcty  law  furnishes  a  most  searching  and  summary 
method  for  the  discovery  of  hidden  assets,  by  means  of  the  examination 
of  the  bankrupt  and  other  witnesses,  and  this  examination  is  in  practice 
much  used  and  has  always  been  a  feature  of  bankruptcy  jurisprudence 
from  the  earhest  statute  of  King  Henry  VIII  down  to  the  present  time.^ 

It  is  true  that  similar  provisions  are  to  be  found  in  other  branches  of 
jurisprudence  taken  up  with  the  affairs  of  insolvent  debtors,  as,  for  instance, 
the  examination  of  the  debtor  in  assignment  or  insolvency  proceedings. 

Boyd  V.  Glucklich,  8  A.  B.  R.  403,  116  Fed.  131  (C.  C.  A.  Iowa):  "In  some 
of  the  States  there  are  laws  providing  for  the  examination  of  debtors  under 
oath  for  the  purpose  of  discovering  what,  if  any,  property  they  have  applicable 
to  the  payment  of  their  debts.  The  proceeding  is  analogous  in  all  respects  to 
the  examination  of  the  bankrupt  under  the   Bankrupt  Act." 

Nevertheless,  it  is  found  in  practice  that,  so  far,  at  any  rate,  as  concerns 
assignment  proceedings,  the  examination  of  the  debtor,  the  assignor,  does 
not  approach  in  its  keenness  the  examination  of  the  debtor  which  is  had 
in  bankruptcy.  Perhaps  the  reason  for  this  is  not  hard  to  find.  In  as- 
signment proceedings  the  creditors  have,  in  fact  (whatever  be  the  theory), 
no  common  agent  to  do  the  examining  for  them  as  they  have  in  bankruptcy, 
and  of  course  no  one  creditor  cares  to  assume  the  responsibility  and  ex- 
pense of  such  an  examination  alone  when  he  himself  will  reap  only  a  pro 
rata  share  of  the  benefits  resulting  from  the  discovery  of  any  hidden  assets. 
To  be  sure,  in  theory,  assignment  laws  afford  quite  as  ample  opportunity 
for  such  examination  as  does  the  bankruptcy  law  and  they  also  supply 
an  officer  to  make  the  examination ;  but  that  officer  is  the  assignee  himself, 
who  owes  his  office  to  the  favor  of  the  debtor,  and  most  commonly  is  a 
personal  friend  or  even  the  attorney  of  the  assignor,  and  consequently  is 
more  interested  in  befriending  the  assignor  than  in  exposing  property  con- 
cealed by  him.  It  is  not,  then,  a  matter  of  surprise  that  an  examination 
of  the  assignor  under  such  circumstances  would  be  likely  to  be  luke- 
warm. 

In  bankruptcy  proceedings,  on  the  other  hand,  the  examination  of  the 
bankrupt  follows  almost  as  a  matter  of  course,  and  being  conducted  by  the 

8.  Bankr.  Act,  §  7   (9).     In  re  Walter  3.  See  introd.,  §  (g),  page  6. 

W.    Chamberlain,   25   A.    B.   R.   37,   180 
Fed.  304  (D.  C.  N.  Y.). 
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trustee  elected  by  the  creditors  and  responsible  to  them,  is  most  searching 
and  inquisitorial  in  its  character. 

In  re  Bryant,  36  A.  B.  R.  504,  188  Fed.  530  (D.  C.  Pa.):  "The  vigorous  and 
skillful  use  of  examination  of  insolvent  bankrupts  is  often  the  only  means  by 
which  creditors  are  enabled  to  prevent  the  bankruptcy  act  being  turned  into  a 
shield  for  dishonesty.  If  hardship  and  inconvenience  result  from  such  exami- 
nations, as  they  sometimes  may,  it  should  be  remembered  that  a  discharge  of 
the  bankrupt  from  his  debts  is  a  great  privilege  and  a  prize  that  will  reward 
the  honest  debtor  amply  for  such  inconvenience.'' 

§  1527.  Who  May  Be  Examined— "Any  Designated  Person"  In- 
cluding Bankrupt  and  Wife.— Any  designated  person  may  be  examined; 
including  the  bankrupt  and  his  wife.*  Thus,  a  trustee  or  assignee  in  in- 
solvency may  be  examined.^  Likewise,  the  officers  of  a  corporation  in 
which  the  bankrupt  was  a  stockholder  or  otherwise  interested,  may  be  ex- 
amined and  be  required  to  produce  corporate  books  for  inspection."  The 
bankrupt,  of  course,  may  be  examined.'''  And  the  officers  and  members 
of  corporations  are  for  certain  purposes  "the  bankrupts"  in  cases  of  bank- 
rupt corporations,®  but  of  course  not  so  as  to  entitle  them  to  all  the  priv- 
ileges, or  subject  them  to  all  the  liabilities  of  bankrupts.  And  it  is  even  a 
question  whether  such  officers,  when  examined,  are  not  entitled  to  witness 
fees,  as  any  other  witness.    The  bankrupt's  wife  may  be  examined. ^ 

§   1528.   Examination  of  Each  Witness  a  Separate  Proceeding. 

— These  general  examinations  of  different  witnesses  are  not  all  one  pro- 
ceedings, and  need  not  be  adjourned  from  day  to  day  until  examination  of 
all  the  witnesses  is  finished.  Each  witness'  examination  is  a  separate  and 
independent  matter,  and  when  it  is  concluded  there  need  be  no  adjourn- 
ment for  other  witnesses.  'Witnesses  may  be  examined  independently,  and 
in  fact  their  examinations  are  wholly  independent.  "^^ 

§  1529.  At  Whose  Instance  Examination  to  Be  Had. — The  ex- 
amination may  be  had  at  the  instance  of  the  trustee,  receiver,  or  any  other 
officer,  or  of  any  creditor,  or  of  the  bankrupt  ^^  himself.     Thus,  it  may  be 

4.  Bankr.  Act,  §  21   (a).  obligation   to    submit   to   the    examina- 

5.  In  re  Pursell,  8  A.  B.  R.  96,  114  tion  involved  the  duty  of  answering 
Fed.    371    (D.    C.    Conn.).  truthfully  and  as  intelligently,  connect- 

6.  In  re  Fixen  &  Co.,  3  A.  B.  R.  edly  and  fully  as  mental  equipment 
833,  96   Fed.   748    (D.   C.   Calif.);   In  re  would  permit." 

Horgan  &  Slattery,  3  A.B.  R.  353,  357,  8.  Alphin  &  Lake  Cotton   Co.,  13  A. 

98  Fed.  414   (C.  C.  A.  N.  Y.).  B.   R.   653,   131   Fed.   834   (D.   C.  Ark.). 

7.  Bankr.   Act,   §§   31    (a),   7    (9).  Imphedly,    In    re    Horgan    &    Slattery, 
In  re  Fellerman,  17  A.  B.  R.  790,  149  3  A.  B.  R.  353,  257,  98  Fed.  414  (C.  C. 

Fed.    344    (D.    C.    N.    Y.) :      "*     *      *  A.  N.  Y.). 

and  when  examined  at  the   first  meet-  9.   See   post,  §   1565,  et  seq. 

ing  of  the  creditors  it  was  the  duty  of  10.     Compare,     inferentially.     In     re 

each  of  them  (§  7,  subsec.  9)  to  submit  Cobb,  7  A.  B.  R.  104  (Ref.  Mass.]). 

to  an  examination  concerning  'his  deal-  11.   Dismissal   of  Discharge   Petition  ' 

ings  with  his  creditors  and  other  per-  for    Failure    to    Have    First    Meeting 

sons,'   and   in    respect     of   'all   matters  Called. — The    failure    to    call    the    first 

which    may    affect    the    administration  meeting   of   creditors,   so   as    to   afford 

and  settlemert   of  his  estate,'  and  the  an  opportunity  for  examination  of  the 
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had  at  the  instance  of  the  receiver ;  ^^  likewise,  at  the  instance  of  the 
trustee,  or  creditors. ^^ 

Ordinarily  the  trustee  makes  the  application;  but,  in  case  he  refuses  to 
do  so,  the  creditor  may  apply  for  an  order  directing  the  trustee  to  examine, 
or  permitting  the  creditor  himself  to  examine, ^^  at  the  expense  of  the 
estate. 

§  1530.  One  General  Examination  of  Bankrupt  a  Matter  of  Ab- 
solute Right.— It  is  an  absohite  right,  of  which  creditors  may  not  be  de- 
prived, to  have  at  some  time  and  place  an  opportunity  to  examine  the 
bankrupt. 

§   1531.   But  Examination  of  Other  Persons  Not. — But  it  is  not  an 

absolute  and  unqualified  right  that  a  creditor  has  to  demand  the  issuance 
of  a  summons  for  the  general  examination  of  a  third  person:  it  lies  within 
the  discretion  of  the  court. 

In  re  Andrews,  12  A.  B.  R.  367,  130  Fed.  383  (D.  C.  Mass.):  In  this  case  a 
summons  for  the  examination  of  the  bankrupt's  former  assignee  for  creditors 
was  asked  for  by  a  creditor,  but  was  refused  by  the  referee,  for  reasons  not 
stated  in  the  opinion  of  the  reviewing  court,  and  the  refusal  was  sustained,  the 
reviewing  court  presuming  that  the  examination  was  being  asked  for  in  another 
interest  than  that  of  the  estate.    The  Court  said: 

"This  provision  is  not  intended  to  give  the  creditor  an  unqualified  right  to  de- 
mand the  issuance  of  the  summons.  Ordinarily,  the  examination  is  made  by 
the  trustee,  and  after  his  appointment  a  creditor  should  ordinarily  apply  to  him. 
If  the  trustee  refuses  to  undertake  the  examination,  the  creditor  may  apply  to 
the  court  for  an  order  directing  him  to  do  so.  To  order  the  trustee  to  examine 
is  manifestly  a  matter  of  discretion.  Doubtless  the  creditor  may  apply  to  the 
court  in  order  to  carry  on  the  examination  himself,  but  the  court  is  not  wholly 
without  discretion  to  refuse  the  application.'' 

bankrupt  is  by  rule  held  in  the  South-  rupt  not  having  any  money  and  cred- 
ern  and  Eastern  Districts  of  New  York  ijors  not  being  willing  to  spend  any 
sufficient  cause  for  dismissing  the  dis-  more  money,  frequently  no  first  meet- 
charge.  And  It  has  been  held  that  jng  ^as  called  for  months.  The  subse- 
such  dismissal  is  not  obnoxious  to  the  q^ent  modification  of  the  indemnity 
bankriiptcy  act.  In  re  Wollowitz,  27  rule  has  obviated  the  need  of  the  dis- 
A.  B.  R.  558,  193  Fed.  105  (C.  C.  A.  N.  missal  rule.  The  dismissal  rule  still 
Y.).  See  also,  §  2480.  The  bankruptcy  prevails,  however,  in  the  Eastern  Dis- 
rule  20  of  the  Southern  District  of  trict  of  New  York. 
New    York    provides    as    follows:      "If  ^„   -r          v.Vpn  /C  Cn    9  A    R    T?    s99 

the    first    meeting   of    creditors    is    not  q.  V.^  7/«      m     r     Arf^      T          ' 

11   J        J  ii                ■      1-          r  iU     u      1  9"     red.    748      (U.    L.     Calif.)       In     re 

called  and  the  exanimation  of  the  bank-  pieischer,  18  A.  B.  R.  194,  151  Fed.  81 

rupt  at  such  meeting  begun,  carried  on  (D    C    N    Y")               ■     "  < 

and  completed  before  the  discharge  is  '       '       '^' . 

filed,  the  referee  is  directed  to  certify  ^3.^"  ""^  Andrews,   13  A.  B.   R.  367, 

such  facts  to  the  court,  and  thereupon,  130  Fed.  383   (D.   C.  Mass.);  impliedly, 

upon  notice  to  the  bankrupt,  an  appli-  I"  re  Walker,   3  A.   B.   R.   34,   96  Fed. 

cation   to  dismiss  the   petition   for   dis-  550   (D.    C.   S.   Dak.);   impliedly.   In   re 

charge  may  be  made."     This   rule  was  Jehu.  2  A.   B.   R.  498,  94  Fed.  638    (D. 

necessitated   by   the    rule,    since   modi-  C.  Iowa). 

fied,   permitting   the    referee   to   refuse  14.  In  re  Andrews,  13  A.  B.  R.  367, 

to   call   the   first   meeting   of   creditors  130  Fed.  383  (D.  C.  Mass.) :     Compare 

until   indemnified   therefor.    The    result  similar   rule   as   to   other   action   in   be- 

of  this  latter  rule  was  that,  the  bank-  half  of  creditors,  post,  §  834. 
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And  cause  should  be  shown;  but  the  sufficiency  of  grounds  rests  within 
the  discretion  of  the  court,  the  court  including  the  referee. 

In  re  Abbey  Press,  13  A.  B.  R.  17,  134  Fed.  51  (C.  C.  A.  N.  Y.) :  "Any  or- 
der for  examination  of  any  witness  other  than  the  bankrupt,  whether  on  a 
first  or  second  examination,  should  be  for  a  special  cause  shown,  but  the  au- 
thorities cited  show  that  it  has  been  uniformly  held  that  it  is  within  the  dis- 
cretion of  the  referee  to  decide  in  each  particular  case  what  cause  is  sufficient 
and  upon  what  information  he  will  make  the  order." 

§  1532.  Creditor  before  Filing  Claim  May  Examine,  but  Proof 
May  Be  Required. — A  creditor  who  has  not  filed  his  claim  nor  had  the 
same  allowed,  may  examine  the  bankrupt  and  witnesses,  even  though  he 
may  not  be  entitled  to  vote  for  trustee,  share  in  dividends  or  otherwise 
participate  in  creditors'  meetings  until  his  claim  has  been  allowed. ^^  But 
the  referee  may  require  proof  that  he  is  a  creditor. 

In  re  Walker,  3  A.  B.  R.  35,  96  Fed,  550  (D.  C.  N.  Dak.):  "The  question 
raised  before  the  referee  depends  upon  the  meaning  of  the  term  "creditor,'  as 
employed  in  these  sections.  By  §  1  of  the  act  it  is  provided  that,  unless  the 
same  be  inconsistent  with  the  context,  the  word  'creditor'  shall  be  construed 
to  include  'anyone  who  owns  a  demand  or  claim  provable  in  bankruptcy.'  There 
is  nothing  in  the  context  which  requires  a  restricted  meaning  of  the  term  as 
employed  in  the  sections  above  quoted.  Throughout  the  act,  whenever  the 
word  is  used  in  a  narrow  sense,  apt  language  is  employed  to  indicate  such  an 
intention.  For  example,  only  those  whose  claims  have  been  allowed  are  per- 
mitted to  vote  for  the  trustee  (§  56),  or  share  in  the  dividends  (§  65),  or  determine 
whether  a  composition  shall  be  accepted  (§  12b).  These  are  some  of  the  cases 
in  which  the  context  shows  that  the  term  'creditor'  is  used  in  a  narrower  sense 
than  that  indicated  by  the  definition  in  §  1,  and,  when  no  such  restriction  is 
declared  by  the  context,  the  general  terms  of  the  definition  must  be  held  to  apply. 
*  *  *  If  he  is  entitled  to  oppose  the  discharge  without  proving  his  claim,  he 
ought  likewise  to  be  allowed  to  examine  the  bankrupt  for  the  purpose  of  es- 
tablishing the  grounds  of  his  objections;  and  it  has  been  expressly  decided  that 
a  creditor  is  entitled  to  make  such  examination  without  first  filing  specifications 
of  his  objections  to  the  discharge.  In  re  Price,  91  Fed.  635.  [1  A.  B.  R.  419.] 
The  general  principle  to  be  deduced  from  the  entire  act  would  seem  to  be  that 
only  those  creditors  whose  claims  have  been  proved  and  allowed  can  participate 
either  in  the  management  of  the  estate  or  in  the  dividends  derived  therefrom, 
but  as  to  all  other  matters  any  person  having  a  provable  claim  is  entitled  to  be 
heard." 

In  re  Jehu,  2  A.  B.  R.  498,  94  Fed.  638  (D.  C.  Iowa):  "I  know  of  no  provision 
of  the  Bankrupt  Act  which  requires  that  a  creditor  must  file  and  prove  up  his 
claim  before  he  is  entitled  to  an  order  for  the  examination  of  the  bankrupt. 
Before  granting  an  order  for  the  examination  of  a  bankrupt,  the  referee  should 
be  satisfied  that  the  party  applying  for  the  order  is  in  fact  a  creditor  of  the 
bankrupt;  but,  if  this  fact  be  shown,  no  good  reason  exists  why  the  examina- 
tion should  not  be  had,  even  though  the  creditor  may  not  have  proved  his  claim 
in  set  form.'' 

15.  In  re  Rose,  19  A.  B.  R.  169  (D.  A.  B.  R.  528,  174  Fed.  911  (D.  C.  N. 
C.   Pa.);   obiter,   In  re   Samuelsohn,  33       Y.). 
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To  this  end  he  may  probably  require  the  creditor  to  prove  his  claim  in 
the  usual  manner  of  such  proof  in  bankruptcy.  But  the  referee  need  not 
require  such  method.  And  it  has  been  held,  in  some  cases,  that  the  fact 
that  the  bankrupt  included  the  person  in  his  schedules  is  sufficient  proof. ^^ 

In  re  Walker,  3  A.  B.  R.  35,  96  Fed.  550  (D.  C.  N.  Dak.):  "Was  there  suffi- 
cient evidence  before  the  referee  to  show  that  the  creditor  has  a  provable  claim 
against  the  estate?  I  think  there  was.  The  claim  was  listed  by  the  bank- 
rupt as  a  debt  which  he  was  owing,  and  he'  was  required  by  §  7  of  the  act  to 
state  under  oath  the  amount  of  the  claim,  and  the  consideration  out  of  which  it 
arose.  This,  of  course,  would  not  establish  the  claim,  nor  the  right  of  the  cred- 
itor to  share  in  dividends;  but  as  to  such  matters  as  the  examination  of  the 
bankrupt,  and  as  against  him,  it  certainly  makes  out  at  least  a  prima  facie  case 
that  the  claim  exists  and  is  provable  against  the  estate." 

And  a  fortiori,  a  creditor  who  has  not  proved  his  claim  may  examine 
the  testimony  already  taken  and  written  out  on  general  examination,  and 
may  even  require  it  to  be  filed  with  the  referee. i'' 

In  re  Kuffler,  18  A.  B.  R.  587,  153  Fed.  667,  155  Fed.  1018  (D.  C.  N.  Y.) : 
"These  cases  all  support  the  view  that  under  the  circumstances  a  person  listed 
as  a  creditor  in  the  bankrupt's  schedules  is  within  the  meaning  of  §§  1,  31a,  and 
55b  of  the  bankruptcy  law.  If  an  outsider  should  appear  at  any  time  in  bank- 
ruptcy proceedings  and  demand  the  right  to  examine  the  bankrupt,  for  the 
purpose  of  obtaining  evidence,  in  order  to  make  up  his  mind  whether  he  should 
claim  to  be  a  creditor,  the  situation  would  be  entirely  different.  But  when,  as 
in  the  present  case,  a  person  listed  as  a  creditor  states  that  he  has  a  claim 
against  the  bankrupt's  estate,  and  demands  an  examination  in  order  to  decide 
whether  he  will  take  an  affirmative  part  in  the  bankruptcy  proceedings,  it  would 
seem  that  the  court  has  power  to  let  him  do  so.  This  will  not  in  any  way 
abrogate  the  rule  in  this  district,  which  is  entirely  proper  for  general  purposes, 
and  the  permission  granted  the  creditor  upon  this  motion  will  not  free  him 
from  any  responsibilities  or  obligations  to  meet  the  pecuniary  expenses  of  the 
examination   he   desires." 

And  thus  it  has  been  held  that  a  scheduled  creditor,  though  his  claim 
be  barred  by  the  statute  of  limitations,  may  examine. 

In  re  Kuffler,  18  A.  B.  R.  587,  153  Fed.  667,  155  Fed.  1018  (D.  C.  N.  Y.) : 
"The  statute  of  limitations  is  a  defense,  and  not  a  part  of  the  affirmative  claim; 
and  it  has  been  held  in  a  number  of  cases  that  a  debt  may  be  provable,  even 
where  the  defense  of  the  statute  of  limitations  is  good  as  against  an  action 
brought  in  the  State  courts  of  the  State  in  which  the  bankruptcy  proceeding  has 
been  instituted.  In  re  Ray,  1  N.  B.  R.  303,  Fed.  Cas.  No.  11,589;  In  re  Shepard, 
1  N.  B.  R.  439,  Fed.  Cas.  No.  13,753.  Such  debts,  therefore,  being  provable  and 
covered  by  a  discharge,  it  would  seem  that  all  the  more  a  creditor  included  in 
the  schedules,  whose  identity  is  established  satisfactorily  to  the  referee,  is  en- 
titled to  be  given  an  opportunity  to  ascertain  the  exact  condition  of  the  bank- 
rupt's  estate  before  he  determines  whether  it  is   worth  his   while  to  become  a 

16.   See   ante,   §   580.     In   re   Jehu,   3  17.  In  re  Samuelsohn,  23  A.  B.  R.  538. 

A.  B.  R.  498,  94  Fed.  638  (D.  C.  Iowa);       174  Fed.  911   (D.   C.  N.  Y.),  quoted  at 
In  re  Rose,  19  A.  B.  R.  169  (D.  C.  Pa.).       §  915. 
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partj'  to  the  proceeding  and  attempt  to  obtain  a  portion  of  whatever  dividend 
may  be   declared." 

§   1533.  Application  for  Examination — Notice   Not   Required. — 

The  application  for  an  order  for  the  examination  should  be  to  the  court  of 
bankruptcy,  that  is  to  say,  in  practice,  to  the  referee.  It  need  not  be  in 
writing  and  no  particular  form  is  necessary.  No  notice  need  be  given  to 
the  witness  sought  to  be  examined,  if  it  is  his  first  examination;  no  cause 
need  be  given  where  it  is  the  bankrupt  whose  examination  is  sought,^^ 
although  cause  should  be  shown  for  the  examination  of  other  witnesses ; 
no  divulging  of  the  questions  to  be  propounded  need  be  made;  and  neither 
the  bankrupt  nor  other  witness  will  be  heard  upon  the  propriety  of  issuing 
such  order.13 

In  re  Howard,  3  A.  B.  R.  585,  95  Fed.  415  (D.  C.  Calif.):  "The  order  re- 
quiring Hyde  to  appear  as  a  witness,  and  be  examined  concerning  the  acts, 
conduct,  and  property  of  the  bankrupt,  was  valid,  although  there  was  no  formal 
application  therefor,  showing  what  questions  were  proposed  to  be  asked  upon 
such  examination,  or  the  particular  facts  in  relation  to  which  he  was  to  be 
examined.  The  statute  does  not  contemplate  that  any  such  showing  shall 
be  made  as  the  basis  for  an  order  of  this  character.  The  simple  application 
or  demand  for  such  an  order  by  any  of  the  persons  named  in  §  21  of  the  Bank- 
ruptcy  Law   is   all   that   is   required   to   support   it." 

In  re  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  51  (C.  C.  A.  N.  Y.) :  "Under 
the  corresponding  sections  of  the  Act  of  1867,  it  was  held,  that  the  register 
had  jurisdiction  to  make  such  orders  for  the  examination  of  witnesses,  In  re 
Pioneer  Paper  Co.,  7  N.  B.  R.  250,  Fed.  Cas.  No.  11,178,  and  that  it  was  discre- 
tionary with  the  register  to  require  a  written  application  or  to  grant  such  order 
en  a  verbal  one;  and  such  appears  to  us  to  be  the  proper  construction  of  the 
present  law  and  to  have  been  the  general  practice  under  it.  In  re  Pioneer  Paper 
Co.,  supra;  In  re  SoKs,  4  N.  B.  R.  68,  Fed.  Cas.  No.  13,165;  In  re  Vetterlein,  4 
N.  B.  R.  599,  Fed.  Cas.  No.  16,926." 

§  1534.  Notice  to  Witness  Proper,  Where  Second  Examination 
Sought. — But  if  the  witness  has  already  been  subjected  to  one  full  exam- 
ination in  the  same  proceedings  the  better  practice  would  require  notice 
to  him  of  the  second  application,  that  he  be  given  opportunity  to  object  to 
another  examination ;  and  good  cause  should  be  shown  by  the  applicant  why 
the  witness  should  be  re-examined ;  but  such  notice,  even  under  such  cir- 
cumstances, is  not  mandatory  nor  jurisdictional,  ^°  and  perhaps  is  not  usu- 
ally given. 

§  1535.  Notice  to  Creditors  of  Examination  of  Bankrupt  Requi- 
site.— Ten  days'  notice  by  mail  to  all  creditors  must  be  given  of  every 
examination  of  the  bankrupt  himself. ^^ 

18.  In  re  Bryant,  36  A.  B.  R.  504,  188  20.  Impliedly,  In  re  The  Abbey  Press, 
Fed.  530  (D.  C.  Pa.),  quoted  on  other  13  A,  B.  R.  11,  134  Fed.  51  (C.  C.  A. 
points  at  §§  1536,  1540.  N.   Y.). 

19.  In  re  Cobb,  7  A.  B.  R.  104  (Ref.  21.  Bankr.Act,  §  58  (a):  "Creditors 
Mass.,  affirmed  by  D.  C).  To  same  shall  have  at  least  ten  days'  notice  by 
general  effect,  In  re  Fixen  &  Co..  3  mail,  to  their  respective  addresses  as 
A.  B.  R.  833,  96  Fed.  748  (D.  C.  Califl.  they  appear  in  the  list  of  the  bankrupt 
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§  1536.  None  to  Creditors  nor  Bankrupt  for  Examination  of 
Other  Witnesses. — No  notice  to  creditors  is  necessary  of  the  examina- 
tion of  other  witnesses  than  the  bankrupt;  for  no  provision  requiring 
notices  in  such  cases  is  found  in  the  statute,  the  orders  in  bankruptcy  or 
the  prescribed  forms. 

In  re  Cobb,  7  A.  B.  R.  104,  106  (Ref.  Mass.):  "Under  the  present  act  no 
notice  is  required  to  be  given  of  the  examination  of  a  witness  by  the  trustee 
under  §  21a,  and  there  seems  to  be  no  better  reason  for  giving  notice  to  the 
bankrupt  under  that  section  than  there  was  under  §  36  of  the  earlier  act.  There 
might  indeed  be  very  good  reasons  why  the  trustee  should  wish  to  pursue  his 
investigations  without  the  bankrupt's  knowledge,  and  as  it  is  the  bankrupt's 
duty  to  give  his  trustee  all  the  information  and  assistance  in  his  power,  it  would 
certainly  seem  incongruous  to  allow  his  attorney  to  appear  and  cross-examine 
a  witness  whom  the  trustee  wishes  to  examine,  when  the  purpose  of  cross-ex- 
amination generally  is  adverse  to  the  interest  of  the  party  by  whom  the  witness 
is  presented." 

Nor  is  notice  to  the  bankrupt  of  the  examination  of  other  witnesses 
requisite.^^ 

§   1537.   Order  for  Examination  to  Be  Entered  and  Served. — An 

order  must  be  entered  for  the  examination  of  each  witness.^* 

Thereupon  a  copy  of  this  order,  or  a  subpoena,  is  issued  and  served  upon 
the  witness.    It  should  properly  be  under  the  seal  of  the  court. 2* 

§  1538.  None  Requisite  for  Examination  of  Bankrupt  at  First 
Meeting. — No  order  is  necessary  to  procure  the  general  examination  of 
the  bankrupt  himself  when  he  is  present  at  the  first  meeting  of  creditors, 
because  the  statute  itself  provides  in  §  7,  clause  (9),  that  the  bankrupt  shall 
"submit  to  examination  when  present  at  the  first  meeting  of  creditors  and 

or  as  afterwards  filed  with  the  papers  of   the    court,   under   the   seal    thereof, 

in    the    case    by    the    creditors,    unless  and     be  tested     by  the     clerks;     and 

they  waive  notice  in  writing  of  (1)  All  blanks,  with  the  signature  of  the  clerk 

examinations  of  the  bankrupt."  and   seal   of  the   court,   may,   upon   ap- 

22^  In  re  Cobb,  7  A.   B.  R.   104,   106  plication,  be  furnished  to  the  referees." 

(Ref.  Mass.).  Inferentially,   In  re  Abbey  Press,   13 

23.    Form    for    order:      "Upon    this  A.  B.  R.  13,  134  Fed.  51   (C.  C.  A.  N. 

day    of  ,   191—,   upon  Y.)  :     "The   subpoena   did   not  bear  the 


application  of  the  trustee  (or  if  such  seal  of  the  court.  The  petitioner,  how- 
be  the  case,  upon  application  of ,  ever,  attended  before   the   referee,   and 

a  creditor),  at  the  hearing  whereof  no  does  not  seem  to  have  made  the  objec- 
adverse  interest  was  present,  it  is  or-  tion  there.  This  defect  was,  therefore, 
dered  that  John  Smith  be  and  he  waived  by  the  appearance  of  the  wit- 
hereby  is  ordered  to  appear  before  the  ness  without  objection  on  that  ground, 
referee  in  bankruptcy,  at  his  offices,  and,  as  he  was  actually  before  the  ref- 
etc,    etc.,    upon    the    day    of  eree  when  the  order  to  be  sworn  was 


191 — ,  at  10:00  o'clock  in  the  made,  the  absence  of  the  seal  is  imma- 

forenoon    to    be    examined    concerning  terial."     See  ante,  §  548J4. 

the  acts,   conduct  and  property  of  the  Inferentially     (as     to     notice     upon 

above  named  bankrupt,  in    accordance  surety  on  bond  of  assignee,  where  as- 

with   law."     In   re   Fixen   &   Co.,   2   A.  signee  called  to  accounting),  Cohen  v. 

B.   R.   825,  96   Fed.   748    (D.   C.    Calif.).  American  Surety  Co.,  23  A.  B.  R.  909, 

24.  General  Order  III:    "All  process,  132  App.  Div.  N.  Y.  917. 
summons  and   subpoenas  shall  issue    out 
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at  such  other  times  as  the  court  may  order,"  and  the  prescribed  form  of  the 
notice  of  the  first  meeting  of  creditors  contains  ,a  notification  that  the  bank- 
rupt may  be  examined  at  the  first  meeting.^^ 

§  1539.  But  Requisite  in  Other  Cases.— If  it  is  desired  to  gener- 
ally examine  the  bankrupt  at  any  other  time  than  either  at  the  first  meeting 
of  creditors  or  at- some  adjourned  session  of  the  first  meeting,  an  order 
must  be  entered  and  ten  days'  notice  be  given  to  all  creditors. ^^^ 

§  1540.  Second  Examination  May  Be  Had. — After  the  conckision 
of  one  general  examination,  a  subsequent  general  examination  of  the  bank- 
rupt, or  of  a  witness,  may  be  had.^'^ 

In  re  Bryant,  26  A.  B.  R.  504,  188  Fed.  530  (D.  C.  Pa.)  :  "Surely  the  bankrupt 
should  not  be  unnecessarily  harrassed,  vexed,  or  annoyed,  but  where  it  appears 
that  the  creditors  may  be  benefited  by  further  examination  or  for  any  other 
good   reason   appearing  the   order   should   be   allowed." 

In  re  Mellen,  3  A.  B.  R.  228,  97  Fed.  326  (D.  C.  N.  Y.) :  "But  this  does 
not  necessarily  supersede  a  further  examination  of  the  bankrupt  if,  on  appli- 
cation by  objecting  creditors,  the  referee  shall  deem  a  further  examination  rea- 
sonable and  necessary." 

§  1541.  But  Good  Cause  Must  Be  Shown. — But  such  subsequent 
examination,  by  better  practice,  is  not  to  be  obtained  except  for  good  cause 
and  upon  notice  to  him  of  the  application  for  a  second  examination. ^s 

However,  it  is,  of  course,  not  necessary  to  state  what  is  expected  to  be 
proved :  it  is  an  investigation,  not  a  trial. 

In  re  Bryant,  26  A.  B.  R.  504,  188  Fed.  530  (D.  C.  Pa.):  "Nor  was  the  trustee 
required  to  set  forth  the  nature  and  character  of  the  testimony  in  detail  intended 
to  be  adduced.  The  very  purpose  "of  an  examination  under  §  21a  is  to  discover 
property  of  the  bankrupt  or  to  learn  of  its  whereabouts  and  as  to  the  acts  of  the 
bankrupt  with  respect  thereto.  Such  an  examination  is  in  its  very  nature  an 
investigation  intended  to  satisfy  the  minds  of  those  whose  judgment  it  is  true 
is  frequently  not  well  founded  by  which  the  honest  debtor  has  all  to  gain." 

§  1542.  Bankrupt  Examined  at  Any  Time  after  Adjudication, 
Even  after  Discharge. — A  bankrupt  may  be  required  to  attend  for  exami- 
nation whenever  reasonably  required  by  creditors. ^^ 

25.  Whether  Bankrupt  Must  Attend  Ped.  635  (D.  C.  N.  Y.).  As  to  orders 
Other  Meetings  unless  Ordered.— Nev-  for  examinations  of  bankrupts  or  non- 
ertheless,  apparently,  the  bankrupt  resident  witnesses  before  a  State  Judge 
need  not  attend  the  first  meetmg  nor  gr  before  another  referee  than  the  one 
any  other  meetmg  of  creditors  unless  before  whom  the  case  is  pending,  see 
ordered    so    to    do.      See    Bankr.    Act,  post,  §  1570. 

§  J^S^^    ^V'         ou     1         1^    A     T5    T?  27.  In  re  Smelting  Co.,  15  A.   B.  R. 

Obiter,   In   re   Shanker,   15   A.   B.    K.  „,    „.    ..„   p^    qqfi   m    C    Ppnn  "> 

109,   138  Fed.   863    (D.   C.   Penn.).  ^^'  ^\^^^  ^^^:  ^^^  ^^-  >"  ^^""J"  „ 

Although  he  must  attend  the  hearing  ^28.   In   re   Price    1   A     B     R.   419,   91 

upon  his  application  for  discharge  with-  ^^d    ^^^   (°-  C-  N.  Y.).     Compare,  In 

out  being  ordered  so  to  do:     In  re  Mel-  ^e   Abbey   Press     13   A     B.   R.    17,    134 

len,  3  A.  B.  R.  226,  97  Fed.  326  (D.  C.  Fed.   51   (C.   C.  A.  N.    Y.). 
N.   Y.) ;     In   re   Shanker,   15   A.    B.    R.  29.  In  re  Bryant,  26  A.  B.  R.  504,  IBS 

109,  138  Fed.  862   (D.  C.  Penn.).  Fed.  530  (D.  C.  Pa.),  quoted  on  other 

26.  In   re   Price,   1   A.   B.    R.   419,   91  points    at    §§    1526,    1540,    1541. 
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In  re  Mellen,  3  A.  B.  R.  336,  97  Fed.  336  (D.  C.  N.  Y.)  :  "The  correct  practice, 
is  to  require  the  bankrupt  to  attend  for  examination  whenever  reasonably  re- 
quired by  creditors  for  the  purpose  of  establishing  their  objections  to  liis  dis- 
charge.'' 

He  may  be  examined  even  after  his  discharge,^''  at  any  rate  to  see  if  he 
has  concealed  anything  since  his  discharge.^! 

But  there  seems  no  good  reason  for  limiting  the  right  of  examination  to 
the  discovery  of  assets  concealed  since  the  discharge,  nor  to  restrict  it  to 
■a  period  of  one  year  from  the  discharge.  As  long  as  the  estate  is  not  closed, 
the  right  of  general  examination  exists,  subject  of  course  to  the  right  of 
the  bankrupt  not  to  be  subjected  to  unnecessary  or  repetitious  examination. 

§  1543.  Bankrupt  May  Be  Put  under  "General"  Examination 
before  Adjudication. — Although  there  was  considerable  doubt  for  some 
time  on  the  question, ^^  it  has  now  been  definitely  settled  by  the  Supreme 
Court  of  the  United  States  that  the  alleged  bankrupt  may  be  put  under 
general  examination  before  adjudication. ^^ 

Cameron  v.  United  States,  331  U.  S.  710,  31  A.  B.  R.  604:  "This  proceeding 
was  prior  to  the  adjudication  in  bankruptcy,  which  followed  a  few  days  later. 
Whether  the  examination  of  Cameron  upon  oath  at  that  stage  of  the  proceed- 
ings was  authorized  by  the  Bankruptcy  Act  depends  upon  a  construction  of 
clause  a,  §  31,  of  the  act.  The  controversy  is  over  the  meaning  of  the  phrase, 
■"a  bankrupt  whose  estate  is  in  process  of  administration  under  this  act.'  The 
construction  of  this  provision  differs  in  the  federal  courts,  some  of  them  having 
held  that  there  can  be  no  such  examination  until  after  adjudication,  as  it  is  only 
then  that  the  bankrupt  can  be  subjected  to  such  proceedings.  *  *  *  ^f^Q 
are  of  opinion  that  the  estate  was  in  process  of  administration  at  the  time  when 
the  examination  before  the  commissioner  was  ordered,  and  the  testimony  of 
Cameron  given.  This  court  has  decided  that  the  filing  of  the  petition  in  bank- 
ruptcy operates  to  place  the  property  of  the  alleged  bankrupt  in  custodia  legis, 
and  prevents  any  creditor  from  attaching  it;  and,  although,  by  the  terms  of  the 
Act,  the  estate  does  not  vest  in  the  trustee  at  the  time  of  the  filing  of  the  pe- 
tition  under   the   control   of   the   court   with   a   view  to   its   ultimate    distribution 

30.  In  re  Westfall  Bros.  Co.,  8  A.  B.  However,  it  was  always  conceded 
R.   431   (Ref.   N.  Y.).  that  the  bankrupt  might  be  examined, 

31.  In  re  Peters,  1  A.  B.  R.  348  (Ref.  under  the  general  powers  of  the  court, 
■'^''-^ss.).  as  a  witness  on  a  motion  or  other  pro- 

32.  Holdings  before  Cameron  v.  ceedings  raising  an  issue.  Obiter,  In 
United  States,  that  general  examination  re  Back  Bay  Auto  Co.,  19  A.  B.  R.  835, 
not  available  until  adjudication.     Skub-  158.   Fed.   679    (D.   C.   Mass.). 

insky  v.   Bodek,   33  A.   B.   R.    689,   173  33.  Decisions   affirming   the   right  to 

Fed.   333    (C   C.   A.   Pa);   In   re   Back  examination    before    adjudication,    be- 

Bay   Auto    Co.,    19   A.    B.    R.    835,    158  before  Cameron  v.  United  States.  In  re 

Fed.    679    (D.    C.    Mass.);    Podolin    v.  Fixen   &   Co.,  3  A.  B.   R.   832,  96  Fed. 

McGettigan,  29  A.   B.  R.  406,  193   Fed.  748   (D.   C.   Calif.);   In  re  Fleischer,  18 

1031  (C  C.  A.  Pa.);  In  re  Thompson,  A.    B.   R.    194,    151   Fed.   81    (D.    C.   N. 

34   A.   B.   R.   655,   179   Fed.   874;    In   re  Y.) ;  Ex  parte  Bick,  19  A.  B.  R.  68,  155 

Davidson,  19  A.  B.  R.  833,  158  Fed.  678  Fed.    908    (C.    C.    N.   Y.) ;   Wechsler   v. 

(D.  C.  Mass.);  In  re  Crenshaw,  19  A.  United  States,  19  A.  B.  R.  1,  158  Fed. 

B.  R.  366,  155   Fed.  371   (D.   C  Ala.);  579  (C.  C.  A.  N.  Y.) ;  United  States  v. 

In  re  Herskovitz,  18  A.  B.  R.  349,  153  Liberman,    33   A.    B.    R.    734,    176    Fed. 

Fed.  316   (D.  C.  N.  Y.);   In  re  Starke,  161   (D.   C.   N.  Y.). 
18  A.  B.  R.  467,  155  Fed.  694  (D.  C.  N. 
Y.). 
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among  creditors.  Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  333  U.  S.  300, 
307,  27  A.  B.  R.  263;  and  see  Mueller  v.  Nugent,  184  U.  S.  1,  14,  7  A.  B.  R.  234, 
Everett  v.  Judson,  228  U.  S.  474,  478,  479,  30  A.  B.  R.  1,  46  L.  R.  A.  (N.  S.)  154. 
And  this  is  true,  notwithstanding,  as  contended  by  the  petitioner,  that  should 
the  attempt  to  obtain  an  adjudication  of  bankruptcy  fail  upon  the  subsequent 
hearings,  the  receivership  would  necessarily  be  vacated  and  the  property  turned 
back  to  the  alleged  bankrupt. 

"In  order  to  arrive  at  the  true  meaning  of  §  21a  other  provisions  as  well  as 
the  purpose  of  the  Act  must  be  had  in  view.  The  object  of  the  examination  of 
the  bankrupt  and  other  witnesses  to  show  the  condition  of  the  estate  is  to 
enable  the  coiirt  to  discover  its  extent  and  whereabouts,  and  to  come  into  pos- 
session of  it,  that  the  rights  of  creditors  may  be  preserved.  If  such  examina- 
tion is  postponed  until  after  adjudication,  which  may  not  take  place  for  at  least 
twenty  days,  within  which  the  bankrupt  in  involuntary  bankruptcy  is  given  leave 
to  appear  and  plead,  the  estate  may  be  concealed  and  disposed  of,  and  the  pur- 
pose of  the  Act  to  hold  it  to  distribute  for  the  benefit  of  creditors  defeated. 
The  importance  of  such  early  examination  of  bankrupts  was  emphasized  in  Re 
Fleischer  (D.  C.  N.  Y.),  18  A.  B.  R.  194,  151  Fed.  81.  By  subdivision  9  of  §  7 
of  the  Act,  it  is  provided  that  the  bankrupt  shall,  'when  present  at  the  first 
meeting  of  his  creditors,  and  at  such  other  times  as  the  court  shall  order,  submit 
to  an  examination  concerning  the  conducting  of  his  business,  the  cause  of  his 
bankruptcy,  his  dealings  with  his  creditors  and  other  persons,  the  amount,  kind, 
and  whereabouts  of  his  property,  and,  in  addition,  all  matters  which  may  afiect 
the    administration    and    settlement    of    his    estate.' 

"Here  is  found  authority  to  examine  the  bankrupt  at  such  other  times  than 
the  first  meeting  of  creditors  as  the  court  may  direct.  This  section  should  be 
read  with  §  21a,  and  throws  light  upon  its  proper  construction.  In  this  case 
the  petitioner  had  invoked  the  jurisdiction  of  the  court,  a  receiver  had  been 
appointed  to  take  possession  of  the  property,  the  court  was  so  far  in  possession 
of  it  as  to  prevent  other  courts  from  seizing  it,  and  thus  defeating  the  bankruptcy 
jurisdiction.  We  are  of  opinion  that  the  estate  was  then  in  process  of  admin- 
istration, and  the  examination  ordered  was  within  the  jurisdiction  of  the  court.'' 

Under  the  law  of  1841, 3*  as  also  under  the  law  of  1867,^5  it  appears  to 

34.  Ex  parte  Lee,  Fed.  Cas.  8178  (D.  "In  one  sense  this  is  true.  He  does 
C.    N.   Y.).  not    necessarily    become    technically    a 

35.  In  re  Salkey,  9  Bank.  Reg.  107,  bankrupt  until  he  is  so  decided  to  be 
Fed.  Cas.  13,953  (D.  C.  Ills.):  "The  by  the  Court.  The  argument  urged 
question  is  whether  it  is  competent  for  that  there  should  not  be  this  inquisi- 
District  Judge  to  make  an  order  for  torial  power  exercised  over  the  debtor 
examination  of  a  debtor  prior  to  an  for  the  purpose  of  prying  into  his  busi- 
adjudication.  *  *  *  The  question  ness  affairs,  and  because  the  examina- 
arises  under  the  26th  section  of  the  lion  might  be  injurious  to  his  credit 
banki-upt  law.  That  section  provides  by  disclosing  facts  affecting  the  same, 
that  the  Court  might,  on  the  applica-  can  hardly  have  much  weight  when  it 
tion  of  the  assignee  in  bankruptcy,  is  recollected  that  the  law  provides 
or  of  any  other  creditor,  at  all  times  certain  means  by  vvhich  the  Court  may 
require  the  'bankrupt'  to  submit  to  an  proceed  to  determine  whether  or  not 
examination.  the  debtor  committed  an  act  of  bank- 

"It  is  said  that  the  word   'bankrupt'  ruptcy.     The  power  of  the  Court  seems 

is  used  here  and  that  there  is  a  distinc-  to  be  plenary,  prior  to  the  adjudication, 

tion  made,  in  the  bankrupt  law  subse-  not    only    over    the    debtor's    property, 

quent     to   an     adjudication    in     bank-  but  over  his  person, 
ruptcy.    *    *    *    It  is   insisted  that  the  "It  might  be  said  with  as  much  rea- 

world  'bankrupt'  indicates   that  an   ex-  son  that  the  Court  should  not  exercise 

amination   can   not   be   had   until   after  this  power  over  either  his  property  or 

an  adjudication.    *    *    *  h's  person  until  it  had  actually  decided 
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have  been  possible,  upon  good  cause  shown,  to  obtain  an  order  for  the  "gen- 
eral" examination  of  the  bankrupt  before  adjudication.  Under  the  Amend- 
ment of  1910,  even  before  the  decision  of  the  Supreme  Court  in  Cameron 
V.  United  States,  it  was  manifest  that,  in  instances  of  compositions  in  bank- 
ruptcy without  adjudication  under  Bankrtiptcy  Act,  §  12  (a),  the  bankrupt 
could  have  been  put  under  general  examination  before  adjudication. 

§  1544.  No  Notice  Requisite  Where  Bankrupt  Witness  upon  Is- 
sues between  Parties. — No  notice  to  creditors  is  necessary  where  the 
bankrupt  is  called  to  testify  as  a  mere  witness  upon  some  issue  between 
parties  in  the  case. 

The  statutory  requirement  that  ten  days'  notice  by  mail  must  be  given  to 
creditors  "of  all  examinations"  of  the  bankrupt,  is  probably  to  protect  the 
bankrupt  from  vexatious  repetitions  of  examination  by  different  creditors,^^ 
and  does  not  refer  to  cases  where  the  bankrupt  may  be  needed  as  a  witness 
to  testify  for  or  against  some  particular  issue  between  parties  in  the  pro- 
ceedings, but  refers  to  what  is  termed  the  "general  examination''  of  the 
bankrupt,  where  the  bankrupt  is  put  upon  the  stand  and  asked  miscellaneous 
questions  in  a  general  inquiry  concerning  his  affairs,  where  no  issue  is 
raised,  where  nothing  is  to  be  proved  and  where  no  judgment  or  order  re- 
sults. Of  course,  whenever  a  party  needs  the  bankrupt's  testimony  to  sup- 
port or  defend  some  claim  or  right,  the  party  is  entitled  to  the  testimony 
of  the  bankrupt,  precisely  as  much  as  to  that  of  any  other  necessary  wit- 
ness; and  no  notice  to  creditors  is  required — a  simple  subpoena  at  most  is 
all  that  is  needed  to  bring  the  bankrupt. 

§  1545.  Bankrupt  Examined  without  Notice  before  First  Meet- 
ing, in  Relation  to  Pending  Application. — In  this  way  a  bankrupt  may 

him  to  be  a  bankrupt  because,  if  upon  ings   in   bankruptcy   to   be   commenced 

a    trial   of   the   fact   of  bankruptcy,   he  under  a  certain  state  of  facts.     *     *     * 

should  be   decided   not  a  bankrupt,   of  That   being   done,   a   prima   facie   case 

course   all   the   proceedings    would   be-  exists,    and    then    the    law    clothes    the 

come  irregular.  Court    with    all    the    powers    necessary 

"An  examination  under  the  order  as  to  accomplish  the  great  object  in  view, 
made  in  this  case,  is  something  which  namely,  to  protect  the  general  credit- 
necessarily  grows  out  of  the  adminis-  ors_  of  the  debtor  by  discovering  and 
tration  of  the  law,  which  gives  to  the  taking  possession  of  all  his  property 
Court  under  certain  circumstances  pre-  for  equal  distribution  among  them, 
scribed  therein,  power  over  the  per-  "One  of  the  principal  objects  of  the 
son  and  property  of  the  debtor,  for  the  law  would  be  frustrated  if  adequate 
purpose  of  protecting  the  rights  of  means  were  not  provided  for  the  ascer- 
creditors.  *  *  *  Independently  of  tainment  of  all  the  facts  affecting  the 
the  26th  section,  however,  it  would  property  of  the  debtor.  *  *  * 
seem  to  follow  as  a  necessary  conse-  "So  that,  on  the  whole,  in  view  of 
quence,  from  the  general  scope  of  the  the  purpose  of  the  26th  section,  and 
bankrupt  law,  that  circumstances  might  the  general  scope  of  the  bankrupt  law, 
exist  after  the  commencement  of  pro-  I  can  not  doubt  the  existence  of  the 
ceedings  in  Ijankruptcy,  and  after  the  power  exercised,  in  the  instance,  by 
debtor  is  broug-ht  within  the  control  of  the  District  Court." 

the  Court,  which  would  warrant  an  im-  36.  In  re  Price,  1  A.  B.  R.  419,  91  Fed. 

mediate  examination.     *     *     *  326  (D.  C.  N.  Y.). 

"The   bankrupt   law   allows   proceed- 
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be  examined  as  a  witness  before  he  has  filed  his  list  of  creditors,  in  aid  of 
some  application  or  motion  of  some  party  to  the  proceedings.  Thus,  it  has 
been  held  allowable  to  examine  him,  without  notice  to  creditors,  for  the 
purpose  of  gathering  the  information  requisite  to  fill  out  the  bankrupt's 
own  schedules ;  ^'^  and  to  direct  the  bankrupt  to  furnish  information  to  aid 
the  court  and  its  officer,  the  receiver,  in  the  preservation  of  the  estate  for 
creditors,  without  the  giving  of  notice.-'^ 

§  1546.  Also,  Even  before  Adjudication. — And  even  before  adjudi- 
cation.^^ 

§  1547.  Broad  Scope  of  General  Examination — "Acts,  Conduct 
and  Property." — No  rigid  rules  can  be  laid  down  as  to  the  method  and 
scope  of  the  general  examination  of  the  bankrupt  and  witnesses.-'*' 

In  re  Foerst,  1  A.  B.  R.  259,  93  Fed.  190  (D.  C.  N.  Y.)  :  "There  is  no  pre- 
cise rule  governing  the  admissibility  of  such  testimony,  other  than  that  it  should 
be  reasonably  pertinent  to  the  subject  of  inquiry.  In  general,  a  large  latitude 
of  inquiry  should  be  allowed  in  the  examination  of  persons  closely  connected 
with  the  bankrupt  in  business  dealings,  or  otherwise,  for  the  purpose  of  dis- 
covering assets  and  unearthing  frauds,  upon  any  reasonable  surmise  that  they 
have  assets  of  the  debtor.  The  intent  of  the  Bankrupt  Law  is  that  only  the 
honest  debtor  shall  be  discharged;  and  that  any  proper  assets  of  the  estate,  how- 
ever concealed,  shall  be  made  available  to  creditors.  The  examination  for  this 
purpose  is  of  necessity,  to  a  considerable  extent,  a  fishing  examination.  The 
extent  to  which  it  shall  be  permitted  to  go  must  be  determined  by  the  sound 
judgment  of  the  officer  before  whom  it  is  taken.  Reasonable  examination  should 
not  be  allowed  to  be  checked  by  constant  objections  that  the  materiality  of  the 
answer  may  not  be  immediately  apparent,  where  no  harm  can  arise  to  the  wit- 
ness from  the  disclosure,  if  the  transaction  is  honest.  If  the  result  of  such 
an  examination  may  often  be  a  considerable  amount  of  immaterial  testimony, 
this  is  a  much  less  evil  than  to  stifle  examination  by  technical  rules  which  would 
defeat  the  purpose  of  the  act,  and  discredit  the  administration  of  the  law  in  the 
interest  of  creditors.  Unreasonable  discursiveness  in  the  examination  will  be 
in  some  measure  checked  by  making  it  at  the  expense  of  the  examining  party; 
if  plainly  frivolous,  or  prolix,  it  should  be  stopped.  Where  questionable  pro- 
ceedings have  been  disclosed,  greater  latitude  in  the  prosecution  of  inquiries 
should  be  allowed;  and  the  precise  form  or  order  in  which  the  questions  are 
put  can  scarcely  be   deemed  material. 

"Upon  the  above  general  principles,  and  upon  the  matters  already  disclosed 
on  this  examination,  I  think  the  witness  should  answer  as  respects  any  moneys 
or  property  acquired  by  her  during  the  year  prior  to  the  adjudication,  or  even 
farther  back,  should  further  testimony  show  such  inquiries  to  be  reasonably, 
pertinent." 

Compare,  In  re  Williams,  10  A.  B.  R.  538,  123  Fed.  321  (D.  C.  Tenn.) :  "It 
is  proper  to  remark  here  that  the  ordinary  provisions  of  law  for  taking  the 
testimony   of   absent   witnesses    contemplate   their   examination   as   witnesses    to 

37.  In  re  Franklin  Syndicate,  4  A.  B.  2  A.  B.  R.  822,  96  Fed.  748  CD  C 
R.  244,  101   Fed.  402    (D.   C.   N.  Y.).  Calif.). 

38.  Abrahamson  v.  Bretstein,  1  A.  B.  39.  In  re  Fixen  &  Co.,  3  A.  B  R  833 
R.  44  (Ref.  N.  Y.);  In  re  Fixen  &  Co.,  96  Fed.  748  (D.  C.  Calif.). 

40.  Bankr.   Act,  §  3l   (a). 
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prove  definite  issues  made  by  the  pleadings  in  the  case  in  which  they  are  ex- 
amined as  witnesses.  But  in  bankruptcy  proceedings,  while  the  scope  of  their 
examination  is  much  broader,  the  purpose  is  none  the  less  definite,  although 
peculiar  to  bankruptcy  proceedings.  While  they  are  witnesses  in  every  sense 
of  the  word,  they  are  examined  inquisitorially  for  the  purpose  of  discovering 
"what  general  or  specific  knowledge  they  have  of  the  bankrupt's  affairs  and 
property;  or,  to  use  the  language  of  §  31  of  the  Act  of  1898,  they  are  ex- 
.  amined  at  large  'concerning  the  acts,  conduct,  or  property  of  a  bankrupt.' 
There  may  be  no  action  at  law  or  bill  in  equity  or  libel  in  admiralty  or  other 
like  proceedings  in  which  they  are  examined  as  witnesses  upon  issues  made 
by  pleadings  in  the  ordinary  way  bttt  there  is  pending,  in  the  bankruptcy  court 
upon  pleadings  appropriate  to  that  purpose,  the  administration  of  a  bankrupt 
estate  about  which  the  trustee  needs  information  from  those  who  have  knowl- 
edge of  the  bankrupt's  affairs,  and  every  bankruptcy  system  provides  for  an 
inquisitorial  examination  of  all  those  wherever  present  who  had  such  knowl- 
edge. It  is  this  kind  of  examination  which  is  provided  for  by  the  bankruptcy 
statute  and  procured  by  the  ordinary  practice  for  the  taking  of  the  testimony 
of  witnesses  when  they  reside  beyond  the  jurisdiction  of  the   court." 

No  issue  is  involved.  No  fact  is  asserted  on  one  side  and  denied  on  the 
other.  No  fact  is  to  be  proved  or  disproved,  The  examination  is  simply 
a  general  inquiry  into  the  "acts,  conduct  and  property  of  the  bankrupt," 
the  cause  of  his  failure,  the  whereabouts  of  his  property,  the  contracts  re- 
lating to  his  business,  and  in  short  an  examination  into  all  matters  and  things 
of  reasonable  interest  to  the  creditors ;  *i  and,  as  a  consequence,  a  great 
latitude  of  inquiry  is  permitted. 

U.  S.  V.  Wechsler,  16  A.  B.  R.  5,  —  Fed.  —  (D.  C.  N.  Y.) :  "In  the  case  of  =  trial 
upon  issues  framed  it  must  be  material  to  those  issues,  but  this  section  of  the 
Bankrupt  Act,  you  will  perceive,  does  not  provide  for  any  trial.  There  is  no  deci- 
sion to  be  made  necessarily  as  the  result  of  the  giving  of  this  evidence.  It  is 
an  investigation.  He  is  to  be  examined  concerning  the  acts,  conduct  or  property 
of  the  bankrupt.  It  is  a  broad  field  of  inquiry  and  intended  to  be  so,  and  this 
section  is  the  section  under  which  the  investigations  usually  take  place  about 
the  property  of  the  bankrupt,  particularly  in  cases  where  there  is  any  suspicion 
that  there  has  been  any  attempt  to  take  property  and  conceal  it  from  credit- 
ors. *  *  *  If  there  have  been  recent  transfers  of  property  or  payments  of 
money  on  the  eve  of  bankruptcy,  that  is  a  suspicious  fact,  particularly  if  they 
have  been  transferred  to  relatives  or  connections.  All  .such  transfers  become 
material  subjects  of  inquiry;  and  in  order  to  ascertain  what  the  truth  is  about 
them  the  party  examining  the  bankrupt  is  not  confined  to  a  mere  inquiry  in 
the  first  instance  whether  the  property  has  been  transferred,  or  a  mere  expla- 
nation of  what  it  was  transferred  for,  but  counsel  have  a  right  to  inquire  into 
all  the  surrounding  circumstances  in  the  case  in  order  to  ascertain  what  the 
truth  is  in  that  respect." 

In  re  Horgan  &  Slattery,  3  A.  B.  R.  253,  98  Fed.  414  (C.  C.  A.  N.  Y.) :  "The 
provisions  of  the  Bankruptcy  Act  authorizing  the  examination  of  third  persons 
as  witnesses,  and  compelling  the  production  of  books  and  documents  upon 
such  examinations,  -are  intended  to  enable  creditors  to  discover  transactions 
which  may  effect  the  right  of  the  bankrupt  to  obtain  a  discharge,  and  to  enable 

41.   Inferentially,   In   re   Rose,   19   A.   B.  R,  169  (D.  C.  Pa.). 
3   R   B— 32 
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the  trustee  to  ascertain  whether  any  assets  exist  which  should  be  collected  and 
applied  toward  the  payment  of  the  bankrupt's  debts.  It  is  the  duty  of  the  Bank- 
ruptcy Court  to  see  that  such  examinations  are  not  permitted  to  transcend  the 
limit  of  a  legitimate  investigation  for  these  purposes;  but  of  necessity  this  is  a 
duty  which  involves  the  exercise  of  a  wide  discretion,  and  which  should  not  be 
interfered  with  by  an  appellate  court  except  when  it  has  been  manifestly  abused." 

Obiter,  In  re  Carley,  5  A.  B.  R.  554,  106  Fed. '862  (D.  C.  Ky.):  "Speaking 
generally,  I  think  the  provisions  of  §  21a  of  the  Bankruptcy  Act  should  be. 
liberally  construed,  so  as  to  enforce  full  and  frank  answers  by  witnesses  who 
are  being  examined  under  its  provisions  as  to  the  'acts,  conduct  or  property 
of  the  bankrupt,'  the  object  being  to  secure  information  on  those  subjects  for 
use  in  the  administration  of  the  _  bankrupt's  estate.  The  statute  was  intended 
for  beneficial  purposes,  and  in  order  to  affect  them  witnesses  should  fully  dis- 
close all  their  knowledge  relative  either  to  the  acts,  the  conduct  or  the  property 
of  the  bankrupt." 

Obiter,  In  re  Wilcox,  6  A.  B.  R.  362,  366,  109  Fed.  628  (C.  C.  A.  N.  Y.) :  "The 
right  of  the  trustee  extends  to  a  discovery  of  whatever  tends  to  bring  to  light 
the  estate  of  the  bankrupt  so  as  to  enable  the  trustee  to  pursue  the  estate  and 
reduce  it  to  possession  and  to  enable  creditors  'to  discover  transactions  which 
may  affect  the  right  of  the  bankrupt  to  obtain  a  discharge.' " 

Compare,  obiter.  In  re  Rauchenplat,  9  A.  B.  R.  763  (D.  C.  Porto  Rico) :  "Great 
latitude  should  be  allowed  in  evidence  to  find  a  bankrupt's  assets,  or  unearth 
fraud,  but  the  court,  or  if  acting  by  its  referee,  has  a  discretion  how  far  this 
should  proceed,  and  the  referee  had  a  legal  discretion  as  to  the  extent  of  the 
examination  of  the  books  of  the  witness." 

The  examiner  is  not  bound  to  state  what  he  expects  to  prove  by  any 
of  his  questions.  He  is  not  trying  to  prove  anything.  He  is  simply  in- 
quiring and  informing  himself  about  his  debtor's  affairs.*^ 

In  re  Fixen  &  Co.,  2  A.  B.  R.  832,  96  Fed.  748  (D.  C.  Calif.) :  "The  examina- 
tions thus  provided  for  are  not  intended  as  means  of  producing  testimony  perti- 
nent to  issues  then  on  trial,  but  their  object  is  to  afford  to  the  creditors,  and 
the  officer  charged  with  administering  the  trust,  full  information  touching  the 
bankrupt's  estate  in  order  that  necessary  steps  may  be  taken  for  its  possession 
and  preservation." 

Impliedly,  In  re  Jacobs  &  Roth,  18  A.  B.  R.  738,  154  Fed.  988  (D.  C.  Pa.): 
"In  the  course  of  the  examination  of  Jacob  Jacobs,  one  of  the  bankrupts,  Mr, 
Sachs,  representing  certain  of  the  creditors,  showed  the  witness  a  paper,  being 
a  statement  of  credit  fnade  to  the  Fushan-Zeman  Shoe  Company  in  September 
last,  and  asked  him  if  he  had  signed  it.  Objection  was  made  to  the  question 
and  the  referee  ruled  that  the  witness  was  entitled  to  at  least  a  statement  of  the 
purpose,  to  which  Mr.  Sachs  replied,  'Purpose  to  show  that  the  witness  made 
a  written  statement  on  or  about  September  4th,  1906,  that  it  is  material,  that 
the  testimony  given  by  him  at  this  hearing  as  regards  the  financial  condition 
of  the  partnership  about  said  time,'  presumably  meaning  thereby  that  it  is  ma- 
terial with  reference  to  the  testimony  given  by  him  at  this  hearing  to  know 
the   financial   condition   of  the   partnership   about   said   time.     The   referee   ruled 

42.    [1867]    In    re    Earl,    Fed.    Cases,  ri867]    In   re   Mendenhall,   Fed.   Cases, 

No.   4244;    [1867]    In   re   Krueger,   Fed.  No.   9423;    In   re    Bryant,    36   A.    B.    R. 

Cases,  No.  7,943;   [1867]   In  re  Lathrop,  504.   188   Fed.   530    (D.   C.   Pa.),   quoted 

Fed.    Cases,    No.    8,106;     [1867]     In    re  at  §§   1526,   1540,  and  particularly  at  § 

Stuyvesant,    Fed.     Cases,    No.     13,582;  1541. 
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that  this  question  had  relation  more  to  an  application  for  discharge  than  to  an 
examination  of  the  bankrupt  at  this  time,  and  sustained  the  objection.  The  ofifer 
was  then  renewed  and  the  further  reason  given  that  it  is  for  the  purpose  of  prov- 
ing that  on  the  strength  of  the  written  statement  offered  the  bankrupt  obtained  . 
credit  and  merchandise  from  one  of  the  present  creditors  and  that  this  is  within 
the  scope  of  the  purpose  of  an  examination  of  the  bankrupt,  which  is  for  the 
purpose  of  disclosing  all  his  affairs  and  dealings  with  his  creditors.  Upon  the 
objection  being  renewed,  it  was  again  sustained,  and  a  certificate  asked  for.  The 
very  clause  of  the  Bankrupt  Act  quoted  by  the  referee  authorizes  the  examina- 
tion of  the  bankrupt  as  to  any  matter  which  will  aid  his  creditors  in  ascertaining 
what  has  become  of  the  property  with  vvhich  at  any  time  within  a  reasonable 
period  prior  to  the  bankruptcy  proceedings  he  has  certified  himself  as  being  pos- 
sessed of,  in  order  to  enable  them  to  ascertain  whetlier  or  not  he  has  been  guilty 
of  making  fraudulent  disposition  of  his  property  or  otherwise  disposing  of  the 
same  to  their  prejudice  and  also  to  learn  generally  regarding  the  character  and 
^.mount  of  his  estate  at  that  time  as  compared  with  the  present  and  his  conduct 
and  disposition  thereof  in  the  meantime." 

The  only  limitation  upon  the  inquiry  is  that  it  shall  be  pertinent  to  the 
acts,  conduct  or  property  of  the  bankrupt  in  some  way. 

In  re  Howard,  2  A.  B.  R.  582,  585,  95  Fed.  415  (D.  C.  Calif.):  "Of  course, 
when  the  person  whose  attendance  is  required  appears  before  the  referee,  his 
examination  must  be  relevant  to  matters  concerning  the  acts,  conduct,  or  prop- 
erty of  the  bankrupt,  and  it  must  be  presumed  that  the  referee  will  confine  the 
examination  within  legal  limits;  that  is,  within  limits  pertinent  to  such  general 
inquiry,  and  the  witness  will  be  justified  in  refusing  to  answer  irrelevant  or 
impertinent   questions." 

Of  course,  questions  relating  to  his  religion  or  to  his  domestic  infelicities 
or  to  his  politics  are  improper.  Also  questions  whose  answers  could  not  in 
any  way  throw  light  on  any  present  assets  or  on  any  act  that  would  prevent 
discharge ;  *^  so,  also,  would  it  be  improper  repeatedly  to  cover  the  same 
ground.** 

The  examination  should  be  decorous  and  decent,  and  should  not  be  unduly 
prolonged  nor  unnecessarily  vexatious.  This  is  about  all  that  can  be  said 
as  to  the  nature  of  the  general  examination  of  the  bankrupt  and  witnesses. 

In  re  Jacobs  &  Roth,  18  A.  B.  R.  738,  154  Fed.  988  (D.  C.  Pa.):  "It  is 
not  intended  by  this  to  state  that  a  general  voyage  of  discovery  is  to  be  au- 
thorized covering  any  and  every  period  of  the  bankrupt's  business  dealings  and 
transactions,  but  only  such  as  within  a  reasonable  time  of  the  bankruptcy  pro- 
ceeding can   fairly  be  taken   to   shed  some  light  upon  his  affairs   at  that  time." 

Of  course,  as  before  stated,  when  the  bankrupt  is  called  as  a  witness  in  sup- 
port of  some  issue  raised  between  parties  to  the  proceedings,  then  the  rules 
for  his  examination  are  the  same  as  for  any  other  witness  and  the  fact  that 
it  is  the  bankrupt  who  is  testifying  will  not  alter  the  rules  except,  perhaps, 
in  so  far  as  he  may  or  may  not  be  considered  an  interested  party. 

The  subject  of  the  examination  is  to  be  confined  to  the  acts,  conduct  and 

43.  In  re  Hayden,  1  A.  B.  R.  670,  9b  44.   In   re   Romine,   14   A.   B.   R.   789, 

Fed.   199    (D.    C.   N.   Y.).  138  Fed.  837   (D.   C.  W.  Va.). 
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property  of  the  bankrupt  and  his  deahngs  with  his  creditors,  etc.,  preced- 
ing the  adjudication;  nevertheless,  facts  occurring  subsequently  thereto 
also  may  be  inquired  into  if  in  their  nature  they  are  such  as  would  likely 
throw  light  on  the  acts,  conduct  or  property  of  the  bankrupt  before  the 
adjudication,  or  on  the  amount,  kind  and  whereabouts  of  the  property.^' 

The  examination  is  not  limited  to  transactions  occurring  within  the  four 
months  preceding  the  bankruptcy.  A  full  understanding  of  the  acts,  con- 
duct and  property  of  the  bankrupt  may  involve  inquiry  into  facts  occur- 
ring months  and  even  years  beforehand.*^ 

And  it  must  not  be  forgotten  that  he  may  be  examined,  too,  as  to  "all 
matters  that  may  affect  the  administration  and  settlement  of  his  estate."  **'^ 

§  1548.  Production  of  Books,  Papers  and  Documents  Enforced. 

— The  production  of  books,  papers  and  documents  may  be  enforced.  As  to 
the  bankrupt's  books,  documents,  etc.,  the  Act  itself  vests  their  title  in  the 
trustee.*'' 

Third  parties,  examined  as  witnesses,  may  be  required  to  produce  their 
books  of  account,  where  showing  has  been  made  that  property  probably 
has  been  turned  over  to  them  in  violation  of  the  Bankruptcy  Act.  Perhaps 
mere  circumstances  of  suspicion  may  .suffice  to  lay  a  predicate  for  the 
production. 

And  even  such  showing  is  not,  on  principle,  necessary  if  the  books 
also  involve  transactions  with  the  bankrupt,  or  in  which  the  trustee  is 
interested.  Thus,  the  minute  book  of  a  corporation  has  been  ordered 
produced. 

In  re  United  States  Graphite  Co.,  20  A.  B.  R.  380,  159  Fed.  300,  161  Fed. 
583  (D.  C.  Pa.) :  "The  referee  is  engaged  in  making  inquiry  as  to  an  alleged  fraud 
between  the  Pennsylvania  Graphite  Company,  whose  minute  book  is  required, 
and  the  bankrupt  estate,  and  further,  the  corporation — the  owner  of  the  minute 
book — is  also  interested  in  having  an  order  made  for  security  for  payment  of 
rent.  So  that  in  these  two  questions  under  investigation,  if  not  in  the  others, 
the  Pennsylvania  Graphite  Company  is  a  party  to  this  litigation,  and  is  required, 
in  response  to  the  subpoena  for  that  purpose,  to  produce  such  specified  books 
and  papers  as  bear  upon  the  questions  investigated.  When  the  book  has  been 
produced  before  the  referee,  of  course,  counsel,  intending  to  establish  certain 
facts  from  this  minute  book,  is  entitled  to  see  it  and  to  examine  its  contents  for 
the  purpose  of  ascertaining  what  it  contains  in  relation  to  the  questions  at  issue. 

45.  Impliedly,  In  re  Walton,  1  N.  B.  R.  823,  96  Fed.  748  (D.  C.  Calif.); 
B.  N.  533.  Compare,  under  law  of  1867,  compare,  In  re  Romine,  14  A.  B.  R. 
In   re   McCrien,   Fed.    Cas.   8,666,   3    N.       793,  138   Fed.  837   (D.   C.  W.  Va.). 

B.  Reg.  90;  (1867)  In  re  Rosenfield,  1  See  instance  of  contempt  for  failure 
N.  B.  Reg.  60,  Fed.  Cas.  13,059.  to  produce,  the  bankrupt's  excuses  not 

46.  In  re  Brundage,  4  A.  B.  R.  47,  being  accepted  as  reasonable  by  the 
100  Fed.  613  (D.  C.  Iowa);  In  re  Pur-  court,  In  re  Alper,  19  A.  B.  R.  612,  163 
sell,   8   A.    B.   R.   96,   114   Fed.   371    (D.  Fed.    207    (D.    C.    N.   Y.). 

C.  Conn.).  Instance,  In  re  Hyman  J.  Herr  (No. 
46a.  Bankr.  Act,  §  7   (9).  1),  25  A.   B.   R.   141,   183   Fed.  715    (D. 

47.  Bankr.  Act,  §  70  (a)  (!)■  See  C.  Pa.);  In  re  Soloway  &  Katz,  28  A. 
ante,   §  956.     In  re   Fixen   &  Co.,  2  A.       B.  R.  229,  196  Fed.  132   (D.  C.  Conn.). 
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An  indiscriminate  call  for  a  book  or  paper  which,  upon  its  face,  could  in  all  prob- 
ability have  no  bearing  upon  the  questions  investigated,  would  be  improper,  and 
an  objection  to  its  examination  by  counsel  for  an  adverse  party  would  be  sus- 
tained, but  where  it  appears  that  the  books  or  paper  called  for  is  so  obviously 
the  document  containing  the  truthful  information  concerning  the  questions  in- 
vestigated, it  is  clearly  the  right  of  counsel  to  examine  the  book  or  paper  to  see 
what  it  discloses  as  to  the  matters  at  issue." 

It  has  been  held,  though  it  is  a  somewhat  dangerous  precedent,  that  an 
officer  of  a  corporation  of  which  the  bankrupt  was  a  stockholder  can  not 
be  compelled  on  "general  examination"  of  the  bankrupt  to  produce  the  cor- 
poration's books,  etc.,  for  the  purpose  of  enabling  the  trustee  to  ascertain 
the  value  of  the  stock.*s  However,  were  a  controversy  pending  wherein 
the  value  of  the  stock  should  become  of  importance,  undoubtedly  such  en- 
quiries might  become  proper  on  general  examination  as  an  aid  to  the 
trustee,  for  it  is  the  function  of  a  general  examination  to  aid  the  trustee 
in  realizing  on  the  assets. 

And  claimants  proving  debts  to  share  in  dividends  must  produce  their 
books  and  documents  that  are  pertinent  to  the  claims.*^ 

In  re  Wheeler,  19  A.  B.  R.  461,  158  Fed.  603  (C.  C.  A.  Conn.):  "The  president 
of  the  bank  was  on  the  stand  and  the  book  was  within  his  control,  being  in  the 
hands  of  his  counsel.  Said  counsel  testified  that  the  book  did  not  belong  to  the 
bank,  but  was  the  president's  personal  property,  containing  a  mere  compilation 
from  the  books  of  the  bank,  a  mere  mathematical  computation  or  calculation. 
Manifestly  this  statement  is  largely  hearsay;  whether  the  book  contains  original 
entries  or  merely  compilations  from  other  entries  could  be  told  only  by  one  who 
knew  when  and  under  what  circumstances  the  entries  were  made.  The  presi- 
dent himself  testified  that  the  book  was  one  which  'he  kept  during  all  the  time 
that  these  payments  were  being  made,'  that  the  'payments  were  entered  therein 
as  they  were  made,'  and  that  the  entries  were  in  the  handwriting  of  the  president 
or  the  cashier.  Under  these  circumstances  the  evidence  was  competent,  certainly 
as  to  details  of  date  and  amount  which  could  not  be  carried  by  the  unaided  mem- 
ory; and  it  should  have  been  produced.  Whether  or  not  any  particular  entry  was 
obnoxious  to  some  valid  objection,  was  a  question  to  be  determined  by  the  ref- 
eree with  the  book  before  him." 

§  1549.  Whether  Federal  Equity  Rules  Govern  "General"  Exam- 
inations.— General  Order  No.  XXII  provides  that  the  "examination  and 
cross-examination  of  the  witnesses  shall  be  had  in  conformity  with  the  mode 
now  adopted  in  courts  of  law  of  the  United  States,"  that  mode  being  pre- 
scribed by  U.  S.  Rev.  Stat.,  §  721,  as  follows : 

"The  laws  of  the  several  States,  except  where  the  Constitution,  treaties  or  stat- 
utes of  the  United  States  otherwise  require  or  provide,  shall  be  regarded  as  rules 
of  decision  in  trials  at  common  law,  in  the  courts  of  the  United  States,  in  cases 
where  they  apply." 

Yet  it  is  doubtful  whether  this  rule  adopts  the  common-law  federal  rules, 

48.  In  re  Seligman,  26  A.  B.  R.  664,  49.  In  re  Clark,  21  A.  B.  R.  776  (Ref 

193  Fed.  750  (D.  C.  N.  Y.).  Calif.). 
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in  toto,  whereby  the  mode  of  examination  and  cross-examination  of  wit- 
nesses prevaiHng  in  the  courts  of  the  particular  State  is  accepted  in  the 
federal  court. ^^ 

And,  in  the  so-called  "general  examinations"  of  the  bankrupt  and  of 
witnesses,  it  is  doubtful  whether  the  strict  rules  of  Dravo  v.  Fabel,  132 
U.  S.  489,  as  to  taking  the  opposite  party's  deposition,  apply.  The  rele- 
vancy or  irrelevancy  of  questions  is  for  the  court  to  determine. ^^ 

§  1550.  Witness  Not  Excused  because  Testimony  Would  Reveal 
Private  Affairs. — A  witness  will  not  be  excused  from  answering  an  ap- 
parently relevant  question  because  of  his  assertion  that  the  answer  would 
disclose  the  personal  affairs  of  himself  or  others,  not  material  to  the  sub- 
ject of  inquiry;  52  nor  from  producing  books  or  documents,  for  the  same 


reason 


53 


§  1551.  But  Examiner  Must  Develop  Facts  Showing  Sufficient 
Connection  with  Bankrupt  to  Make   Further  Inquiry  Relevant. — 

But,  after  the  witness  has  positively  negatived  the  idea  that  the  matter  in- 
quired into  has  any  relation  to  the  acts,  etc.,  of  the  bankrupt,  it  devolves 
upon  the  examiner  to  develop  facts  showing  sufficient  connection  with  the 
acts,  conduct  or  property  of  the  bankrupt  to  make  further  inquiry  reason- 
ably relevant. 5* 

In  re  Carley,  5  A.  B.  R.  556,  106  Fed.  862  (D.  C.  Ky.) :  "But  the  act  does  not 
demand  such  liberality  of  construction  when  it  is  sought  to  inquire  into  the  acts, 
conduct  or  property  of  any  persons  other  than  the  bankrupt  liimself.  Indeed,  the 
act  does  not  authorize,  in  this  mode  of  proceeding,  any  examination  whatever 
into  matters  other  than  those  specifically  mentioned,  which  might,  however,,  in- 
clude cases  where  the  acts,  conduct  or  property  of  the  witness  are  so  connected 
or  interwoven  with  those  of  the  bankrupt  as  to  make  them  virtually  the  same  by 
reason  of  community  of  interest." 

Compare,  as  to  practice  on  opposition  to  discharge,  In  re  Romine,  14  A.  B. 
R.  785,  138  Fed.  837  (D.  C.  W.  Va.) :  "It  has  been  settled  beyond  peradventure 
for  very  many  years  that  courts  do  not  compel  production  of  books  simply  to 
gratify  curiosity,  or  permit  'fishing'  excursions  into  them  to  see  what  can  be 
found  that  may  or  may  not  be  of  advantage  to  the  parties  making  the  demand. 
A  party  cannot  obtain  a  roving  commission  for  the  inspection  or  production  of 
books  or  papers  in  .order  that  he  may  ransack  them  for  evidence  to  mak'e  out 
his  case.  He  is  entitled  to  production  and  inspection  only  when  the  same  is  ma- 
terial and  necessary  to  establish  his  cause  of  action.  The  application  will  not 
be  granted  where  the  facts  to  be  proved  by  the  books  can  be  otherwise  estab- 
lished.    It  will  therefore  be  denied  when  the  party  has  in  his  possession  or  under 

50.  Compare,  inferentially.  In  re  De-  53.  In  re  Fixen  &  Co.,  3  A.  B.  R.  832, 
Gottardi,  7  A.  B.  R.  739,  740,  114  Fed.       96   Fed.   748    (D.   C.   Calif.). 

328    (D.    C.    Calif.).  54.    Compare,   In   re   Fixen   &   Co.,   2 

51.  People's  Bank  v.  Brown,  7  A.  B.  A.  B.  R.  832,  96  Fed.  748  (D.  C.  Calif.). 
R.  475,  113  Fed.   652   (C.   C.  A.  N.  J.).  Apparently  rule  taken   for  granted,   In 

52.  People's  Bank  v.  Brown,  7  A.  B.  re  United  States  Graphite  Co.,  20  A. 
R.  475,  113  Fed.  652  (C.  C.  A.  N.  J.).  B.  R.  280,  159  Fed.  300,  161  Fed.  533 
Compare,    In   re   Howard,   3   A.    B.    R.  (D.  C.  Pa.),  quoted  at  §  1548. 

582,  585,  95  Fed.  415   (D.  C.  Calif.). 
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his  control  the  means  of  acquiring  all  the  information  he  seeks  to  obtain,  or  when 
the  books  do  not  in  themselves  contain  evidence,  but  merely  information  by  which 
evidence  can  be  obtained.  It  is  not  permitted  to  enable  a  party  to  ascertain 
whether  he  has  cause  of  action  or  defense,  or  to  ascertain  the  evidence  on  which 
his  opponent's  action  or  defense  rests.'' 

But  proof  in  advance  of  the  existence  of  any  particular  interest  or  right 
or  relation  between  the  witness  and  the  bankrupt  estate  is  not  requisite  so 
long  as  the  circumstances  developed  might,  with  other  circumstances  to 
which  the  inquiries  are  directed,  lay  a  foundation  if  true,  for  recovery  of 
assets  or  for  proof  of  such  acts  as  might  bar  discharge  or  affect  the  claims 
of  parties. 

Inferentially,  People's  Bk.  v.  Brown,  7  A.  B.  R.  476,  112  Fed.  652  (C.  C.  A. 
N.  J.) :  "It  is  true  that  when  the  appellee  was  interrogated  respecting  this 
real  estate  it  had  not  been  shown  that  the  bankrupt  had  any  interest  in  it; 
but  his  relationship  to  the  parties,  to  several  transactions  concerning  it,  the  his- 
tory of  those  transactions,  and  the  communications  which  ensued  between  the 
bankrupt  and  the  witness  when  the  latter  was  served  with  a  subpoena,  did 
appear,  and  disclosed  a  state  of  facts  which  justified  the  investigation.  Its 
object  was  to  determine  whether  the  bankrupt  did  not  have  an  interest  in  the 
property  which  should  be  applied  to  the  payment  of  his  debts,  and  the  dis- 
covery sought  would  have  been  superfluous  if,  as  a  condition  precedent  to  its 
requirement,  it  had  been  necessary  to  independently  establish  the  existence  of 
such  interest.  Although  it  is  the  duty  of  the  court  to  confine  such  examina- 
tions within  the  limits  to  which  the  purposes  for  which  they  are  authorized 
restrict  them,  yet,  where  there  are  circumstances  warranting  the  investigation, 
no  obstruction  of  it  should  be  permitted  which  is  not  justified  by  law.     *     *     * 

"The  relevancy  of  any  particular  matter  to  the  subject  under  judicial  investi- 
gation is  always  for  determination  by  the  court,  and  no  witness  is  entitled  to 
decide  for  himself  that  the  facts  which  he  is  asked  to  disclose  would  tend  to 
prove  the  existence  or  nbnexistence  of  the  ultimate  fact  to  which  it  is  intended 
to  relate  them.  *  *  *  'It  is,  in  substance,  but  an  expression  of  his  under- 
standing that  the  facts  which  he  declines  to  reveal  would,  if  revealed,  appear 
to  be  immaterial,  and  to  this  opinion  of  his,  though  not  even  evidential,"  he 
asks  that  there  shall  be  conceded  determinative  force.'' 

§  1552.  Whether   General  Examinations   to   Be   in   Writing. — It 

would  seem  that,  as  a  rule,  the  general  examinations  of  witnesses  and 
bankrupts  are  to  be  taken  down  in  writing,  by  or  under  the  direction  of 
the  referee,  in  the  form  of  a  deposition,  and  that  they  may  be  in  narrative 
form  ;55  or  by  question  and  answer.  But  it  has  been  held,  on  the  other 
hand,  to  be  a  matter  resting  in  the  sound  discretion  of  the  referee,  whether 
the  examination  shall  be  oral  or  be  taken  in  writing.^^  And  such  would 
seem  to  be  the  reasonable  rule. 

Undoubtedly,  the  requirement  that  it  be  taken  in  writing  may  be  waived 
by  counsel  of  both  parties.^''     Other  examinations,  taken  upon  issues  joined, 

55.  Gen.  Ord.  XXII;  In  re  Romine,  57.  Compare,  inferentially,  obiter.  In 
14  A.  B.  R.  785,  138  Fed.  837  (D.  C.  re  Wilcox,  6  A.  B.  R.  366,  109  Fed. 
W.  Va.).                                                              628  (C.  C.  A.  N.  Y.). 

56.  In  re   Goldstein,  19  A.   B.   R.   96, 
155    Fed.   695    (D.    C.    N.   Y.). 
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are  not  subject  to  this  requirement. 

The  deposition  must  be  read  over  to  the  bankrupt  or  other  witness,  and 
signed  by  him  in  the  referee's  presence. ^^ 

The  bankrupt  or  other  witness  should  always  be  permitted  to  make  a 
correction  in  any  statement  theretofore  made  and  the  reason  therefor  may 
be  taken  into  consideration  by  the  court  in  passing  upon  the  credibility  of 
the  witness."^  Such  correction,  however,  does  not  permit  the  bankrupt  or 
other  witness  to  expunge  the  corrected  parts,  if  they  accurately  state  the 
testimony  actually  given,  but  simply  permits  the  addition  of  the  statement 
that  the  former  testimony  was  incorrect  and  should  have  been  given  dif- 
ferently, "as  now  stated." 

§  1553.  Objections  to  Be  Entered  on  Eecord. — Objections  made 
must  be  entered  on  the  record  by  the -referee,  together  with  his  rulings 
thereon.*'^ 

The  ground  of  objection, must,  in  general,  be  stated,  else  exception  will 
not  be  available  on  review."^  Where,  however,  there  is  only  one  possible 
ground  and  that  one  is  sufficiently  obvious,  the  reviewing  court  may  con- 
sider the  objection.® 2 

§  1554.  Referee  to  Rule  on  Admissibility  and  to  Exclude  Incom- 
petent Testimony. — But  the  referee  is  to  pass  upon  the  admissibility  of 
evidence  offered  and  to  exclude  that  which  is  incompetent,  irrelevant  or 
otherwise  inadmissible.®^ 

In  re  Wilde's  Sons,  11  A.  B.  R.  714,  131  Fed.  142  (D.  C.  N.  Y.):  "This  mo- 
tion involves  the  question  whether  a  referee  in  bankruptcy  has  any  power  to 
exclude  evidence.  As  I  understand  it,  an  officer  appointed  to  simply  take  tes- 
timony for  the  use  of  the  court,  as,  for  instance,  an  examiner  in  an  equity  suit, 
has  no  jurisdiction  to  exclude  or  pass  upon  testimony.  Unless  the  parties 
refer  any  question  of  the  admission  of  testimony  to  the  court,  he  is  obliged  to 
take  all  that  is  offered.  But  I  think  that  whenever  any,  officer  is  appointed 
whose  duty  it  is  to  take  evidence  and  also  to  exercise  any  judicial  duty  in  re- 
gard to  it,  as  to  decide  issues  or  to  state  the  facts  or  law  in  an  opinion  or 
report,  it  is  his  right  and  duty  to  exclude  inadmissible  evidence  upon  objec- 
tion. Why  should  he  admit  evidence  which  it  would  be  his  duty  to  disregard 
if  admitted?  Substantially  all  the  cases  in  which  evidence  is  taken  by  referees 
in  bankruptcy,  either  in  their  character  as  referees  or  as  special  commission- 
ers, are  cases  in  which  they  either  decide  questions  outright  or  draw  conclu- 
sions from  the   evidence   in  the   shape  either   of  a   report   or  an   opinion;   and   I 

58.  Gen.    Ord.    XXII.  63.  See  ante,  §  552.     Compare,  In  re 

59.  In  re  Hark  Bros.,  14  A.  B.  R.  635  DeGottardi  7  A.  B.  R.  742,  114  Fed.  328 
CD    C    Penn  )  '^-    ^-    ^alif.);    apparently    contra,    In 

■„    'n  A'  A     -NT        WTT  ■■«    Romine,    14   A.    B.    R.   785,   138    Fed. 

60.  Gen.    Ord.    No.    XXII.     _  gg^  (j^    ^   ^   ^^  ^      g^^  ^,^;^  ^^^^  ^^^^ 

61.  Equity  Rule  XI  of  Circuit  Court  not  seem  to  note  the  distinction  be- 
of  Appeals,  150  Fed.  XXVII;  see  also,  tween  the  referee  acting  in  his  ordi- 
inferentially.  In  re  Clark,  21  A.  B.  R.  j,ary  functions  and  as  special  master 
776  (Ref.  Calif.).  on  discharge.     Compare,  however,  Na- 

62.  Johnson  v.  United  States,  20  A.  tional  Bank  v.  Abbott,  21  A.  B.  R.  436, 
B.  R.  734,  163  Fed.  30  (C.  C.  A.  Mass.).  165   Fed.  852   (C.  C.  A.  Mo.). 
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think  that  in  all  such  cases  the  referee  has  the  right  to  exclude  evidence  which 
he  deems  inadmissible.  If  error  is  committed  by  such  exclusion,  any  party  in- 
terested can  take  up  the  matter  immediately  on  a  certificate,  or  can  urge  the 
alleged  error  on  final  hearing.  I  am  aware  that  there  are  authorities  to  the 
contrary  for  which  I  feel  sincere  respect,  but  none  of  them  is  necessarily  con- 
trolling upon  me,  and  I  am  not  able  to  concur  with  them.  The  delay  and 
expense  of  a  bankruptcy  system  under  which  a  referee  has  no  power  to  exclude 
testimony,  however  irrelevant,  is  so  great  that  such  a  method  of  procedure 
should  not  be  permitted  unless  the  principles  of  law  absolutely  require  it.  In 
my  opinion  they  do  not  require  it  in  proceedings  before  referees  in  bankruptcy." 

In  re  Ruos,  20  A.  B.  R.  281,  159  Fed.  252  (D.  C.  Pa.):  "A  word  upon  the 
practice  before  referees  may  be  appropriate.  Where  a  question  arises  concern- 
ing the  competency  of  a  witness,  or  the  admissibility  of  evidence,  the  referee 
should  decide  the  point  himself  in  the  first  instance  instead  of  turning  the  mat- 
ter over  to  the  court.  It  will  be  time  enough  to  certify  the  question  when  he 
is  asked  to  do  so  in  a  proper  manner.  Very  often  his  ruling  will  be  acquiesced 
in,  and  the  delay  of  referring  the  dispute  to  the  court  will  thus  be  avoided." 

But  compare,  Missouri,  Am.  Elec.  Co.  v.  Hamilton  Brown  Co.,  31  A.  B.  R. 
270,  165  Fed.  283  (C.  C.  A.  Mo.):  "It  is  the  duty  of  examiners,  masters,  ref- 
erees, and  the  court  taking  evidence  in  controversies  in  bankruptcy,  in  the  ab- 
sence of  a  jury,  to  take,  record,  and,  in  case  of  an  appeal,  to  return  to  the  re- 
viewing court,  all  the  evidence  offered  by  either  party,  that  which  they  hold 
to  be  incompetent  or  immaterial  as  well  as  that  which  they  deem  competent 
and  relevant,  to  the  end  that  if  the  appellate  court  is  of  the  opinion  that  evi- 
dence rejected  should  have  been  received  it  may  consider  it,  render  a  final  de- 
cree, and  thus  conclude  the  litigation  without  remanding  the  suit  to  procure 
the  rejected  evidence.  From  this  rule  evidence  plainly  privileged,  the  testimony 
of  a  privileged  witness,  and  evidence  which  clearly  and  affirmatively  appears 
to  be  so  incompetent,  irrelevant,  or  immaterial  that  it  would  be  an  abuse  of 
the  process  or  power  of  the  court  to  compel  its  production  or  permit  its  intro- 
duction, are  excepted." 

Apparently,'  contra,  In  re  Sturgeon,  14  A.  B.  R.  682,  139  Fed.  608  (C.  C.  A. 
N.  Y.):  "Under  General  Order  No.  32  (18  Sup.  Ct.  vii),  the  duty  of  the  referee 
is  to  receive  the  evidence  which  is  offered,  to  note  objections  and  to  record  the 
evidence;  and,  if  either  party  persists  in  offering  incompetent  or  irrelevant 
matter  in  evidence,  the  other  party  has  a  remedy,  because  the  rule  provides  that 
'the  court  shall  have  power  to  deal  with  the  costs  of  incompetent,  immaterial 
or  irrelevant  depositions,  or  parts  of  them,  as  may  be  just.'  The  equity  prac- 
tice is  to  be  followed  by  referees.  The  order  directs  him  to  proceed  as  referee. 
The  referee  must  take  all  the  evidence  and  note  objections."  But  it  is  to  be 
noted  that  this  was  an  examination  before  a  referee  in  another  district  than 
the  one  wherein  the  bankruptcy,  was  pending  and  this  might  afford  a  distinc- 
tion. 

At  any  rate,  the  referee  is  to  exclude  evidence  that  is  so  clearly  incom- 
petent, irrelevant  or  immaterial  that  it  would  have  been  an  abuse  of  the 
process  or  power  of  the  court  to  have  compelled  its  production.^* 

A  rule  compehing  the  referee  on  general  examinations  of  bankrupts  and 
witnesses,  to  take  down  answers,  although  the  questions  be  incompetent 
and  the  answers  improper,  would  lead  to  interminable  confusion,  and  would 
practically  give   over  such   examinations  into  the  absolute  control   of   the 

64.  In  re  Clark,  31  A.  B.  R.  776  (Ref.  Calif.). 
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examiner,  leading  to  the  possibility  of  intolerable  abuse.     The  distinction 
noted  in  In  re  Wilde's  Sons,  supra,  undoubtedly  states  the  true  principle."^ 

§  1555.  General  Examination  Competent  as  Admission  in  Sub- 
sequent Litigation  against  Same  Party. — The  written  deposition  taken 
on  general  examination  and  also  verbal  testimony  as  to  what  was  testified 
to  on  general  examination,  either  of  the  bankrupt  or  of  any  witness,  is 
admissible  in  evidence,  as  an  admission,  in  any  proceeding  against  the  par- 
ticular party  so  previously  testifying.^^ 

In  re  Alphin  &  Lake  Cotton  Co.,  13  A.  B.  R.  653,  131  Fed.  824  (D.  C.  Ark., 
affirmed  in  14  A.  B.  R.) :  "Their  testimony  taken  under  §  7  or  §  21 — they 
having  the  right  under  the  Act  to  have  the  assistance  of  counsel,  at  the  expense 
of  the  estate,  if  necessary,  and  an  opportunity  for  cross-examination — was 
clearly  admissible  in  any  proceeding  against  them,  other  than  criminal,  as  ad- 
missions against  themselves." 

In  re  Wilcox,  6  A.  B.  R.  366,  109  Fed.  638  (C.  C.  A.  N.  Y.) :  "The  testimony 
of  the  bankrupt  himself,  which  is  ordinarily  reduced  to  writing  by  or  under 
the  supervision  of  the  referee,  and  given  under  the  solemnity  of  an  oath, 
amounts,  when  protection  against  criminative  testimony  has  been  waived,  to 
his  admission,  which  can  be  used  elsewhere,  but  not  in  any  criminal  or  penal 
proceeding,  as  in  admission  against  himself  (In  re  Krueger,  2  Lowell  183J." 

But  is  not  admissible  as  against  any  other  party.*'^ 


65.  But  compare  the  practice  on 
hearings  in  opposition  to  discharge  be- 
fore referees  acting  as  special  masters 
and  where  depositions  are  being  taken 
in  one  district  for  use  in  a  bankruptcy 
proceedings  pending  in  another  district, 
where  the  rule  seems  to  be  that  if  ob- 
jection is  made  and  sustained  and  ex- 
ception taken  the  special  master  is 
bound  nevertheless  to  take  down  the 
answer  offered  noting  the  objection 
thereto,  the  exception  and  his  rulings. 

In  re  Romine,  14  A.  B.  R.  785,  138 
Fed.  837  (D.  C.  W.  Va.):  "It  is  clear 
to  me  that  in  taking  testimony  the 
referee  must  have  ft  taken  down,  pre- 
ferably in  narrative  form,  but,  upon 
objection  raised,  it  is  his  duty  to  re- 
quire the  matter  to  be  presented 
by  question,  to  which  the  objection 
and  reason  thereof  is  to  be  clearly 
but  briefly  noted;  then  to  enter 
his  ruling  thereon  as  to  whether 
proper  or  not,  and,  although  he 
may  rule  it  to  be  improper,  yet  al- 
low it  to  be  answered.  I  am  per- 
suaded, however,  that  he  is  not  called 
upon  to  suffer  and  'allow  counsel,  as  in 
this  case,  to  ask  and  permit  witnesses 
to  answer  the  same  question  over  and 
over  again,  whereby  time  is  unneces- 
sarily consumed  and  tosts  incurred; 
but  that  upon  his  notice  the  fact  that 
the  question  has  been  once  answered, 
of  the  demand  to  answer  has  been  once 


positivelv  refused,  the  court  will  justify 
him  in  preventing  vain  repetition." 

In  re  Lipset,  9  A.  B.  R.  32,  119  Fed. 
379  (Ref.  N.  Y.,  affirmed  by  D.  J.); 
In  re  DeGottardi,  7  A.  B.  R.  723,  114 
Fed.  328  (D.  C.  Calif.);  In  re  Sturgeon, 
14  A.  B.  R.  681,  139  Fed.  608  (C.  C.  A. 
N.  Y.).     But  compare,  p'ost,  §  1571. 

66.  See  post,  §§  1747,  1839.  See  also, 
mfra,  §  1839.  In  re  Wiesen  Bros.,  14 
A.  B.  R.  347,  135  Fed.  443  (D.  C. 
Penn.);  In  re  Gaylord,  7  A.  B.  R.  1, 
112  Fed.  668  (C.  C.  A.  N.  Y.,  affirming 

5  A.  B.  R.  410);  In  re  M'ellen,  3  A.  B. 
R.  226,  97  Fed.  326  (D.  C.  N.  Y.) ;  In 
re  Dow,  5  A.  B.  R.  400,  105  Fed.  889 
(D.  C.  Iowa).  See  post,  §  1839. 
Contra,  but  because  considered  to  be 
privileged,  In  re  Marx,  4  A.  B.  R.  531, 
102  Fed.  676  (D.  C.  Ky.).  Contra,  but 
because  considered  to  be  privileged,  In 
re  Logan,  4  A.  B.  R.  525,  102  Fed.  87b 
(D.  C.  Ky.). 

67.  See  post,  §  1747;  also  see  In  re 
Wilcox,  6  A.  B.  R.  363,  109  Fed. 
638    (C.    C.    A.    N.    Y.);    In    re   Alphin 

6  Lake  Cotton  Co.,  13  A.  B.  R.  653, 
131  Fed.  834  (D.  C.  Ark.,  affirmed  in 
14  A.  B.  R.);  In  re  Wiesen,  14  A.  B.  R. 
347,  135  Fed.  443  (D.  C.  Penn.);  Tay- 
lor, trustee  v.  Nichols,  23  A.  B.  R. 
310,  134  App.  Div.  (N.  Y.)  787.  Con- 
tra, In  re  Cooke,  5  A.  B.  R.  434,  109 
Fed.  631  (D.  C.  N.  Y.,  following  In  re 
Wilcox  before  rehearing  of  latter  case 
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Breckons  v.  Snyder,  15  A.  B.  R.  113,  211  Pa.  St.  176:  "The  notes  of  the  testi- 
mony of  the  bankrupt,  taken  at  a  preliminary  proceeding  before  the  referee, 
to  ascertain  his  assets  and  liabilities,  were  properly  rejected-  The  issue  was 
not  between  the  same  parties,  nor  did  it  involve  the  same  subject  matter." 

In  re  Hersey,  33  A.  B.  R.  863,  171  Fed.  1001  (D.  C.  Iowa):  "Upon  the  hear- 
ing of  the  claim,  and  the  objections  of  the  trustee  thereto,  the  testimony  of  the 
bankrupt  and  other  witnesses  examined  before  the  referee  at  the  first  and  other 
ineetings  of  the  creditors  was  offered  by  the  trustee  and  admitted  in  evidence 
over  the  objections  of  the  petitioner  that  no  notice  had  been  given  him  that 
such  testimony  was  to  be  used  in  any  proceeding  whatever  against  him.  Hart 
[the  claimant]  was  also  examined  at  such  meeting,  and  was  present  at  the  ex- 
amination as  attorney  for  the  bankrupt  while  the  latter  was  being  examined, 
but  was  not  present  when  the  others  were  examined,  and  was  not  notified  at 
any  time  before  the  testimony  was  taken  that  it  was  to  be  used  against  him. 
It  seems  clear  that,  aside  from  his  own  examination,  none  of  this  testimony 
was  admissible  against  the  petitioner  upon  the  hearing  of  this  claim,  and  it  will 
r.ot  be  considered  as  against  him.'' 

And  is  admissible  even  though  not  in  writing  nor  signed  if  proved  by  the 
testimony  of  those  who  heard  it.^^ 

§  1555^.  But  Not  to  Be  Considered  unless  Actually  Introduced 
or  Stipulated  in. — But  the  general  examination  is  not  to  be  considered 
as  in  evidence,  though  taken  before  the  same  referee  in  the  same  bank- 
ruptcy, unless  actually  introduced  in  evidence  or  stipulated  in,  in  the  par- 
ticular controversy  then  under  consideration. ^^ 

§  1556.  Bankrupt's  Testimony  Not  to  Be  Used  in  Criminal  Pro- 
ceedings against  Him. — No  testimony  given  by  the  bankrupt  shall  be 
offered  in  evidence  against  him  in  any  criminal  proceedings.'''*' 

The  Supreme  Court  of  the  United  States  has  interpreted  this  clause  as 

— distinguished  in  In  re  Wiesen,  14  A.  in   evidence  against  him   in  any  crimi- 

B.   R.  347,  135   Fed.  442,  D.   C.   Penn.).  nal  proceedings." 

Instance,  contra,  but  point  not  spe-  U.  S.  v.  Marsh.  Chambers,  13  A.  B. 
cifically  passed  upon.  Collett  v.  Bronx  R.  708  (D.  C.  N.  Y.)  :  This  case  ex-- 
Nat.  Bk.,  29  A.  B.  R.  454,  200  Fed.  Ill  tends  the  doctrine  to  an  unreasonable 
(D.  C.  N.  Y.).  extent,  holding  that  in  a  proceeding  be- 
Contra,  and  that  the  evidence  on  fo''e  a  grand  jury  on  an  indictment  for 
general  examination  given  by  a  bank-  concealmg  assets,  under  §  29,  by  fail- 
rupt,  since  deceased,  may  be  intro-  ^"S  ''o  schedule  them,  it  is  unlawful  to 
duced  against  the  trustee  on  reclama-  produce  the  schedules  themselves,  as 
tion  proceedings,  see  In  re  Thompson,  evidence  and  that  an  indictment  so 
28  A.  B.  R.  794,  197  Fed.  681  (D.  C.  procured  will  be  dismissed.  How  can 
N.  J.).                     '  the    crime   be   proved   if   the   very   fact 

68.  Obiter,  In  re  Bard,  5  A.  B.  R.  itself-corpus  delicti,  so  to  speak-can- 
810,  108  Fed,  208  (D.  C.  N.  Y.) ;  obiter,  "ot  be  given  m  evidence  It  is  doubt- 
In  re  Knaszak,  18  A.  B.  R.  189,  151  M  if  the  proviso  of  §  7  (9)  or  the  con- 
Fed.  503   (D.  C.  N.  Y.).  stitutional    guaranty    would    extend    so 

,.„    t  1.1,  „„    A     n     Ti     „„«        f^""-      The    immunity   from    the    use    of 

69.  In  re  Murray,  20  A.  B  R^  700,  testimony  would  hardly  extend  to  the 
162    Fed.    983    (D.    C.    Conn.);    In    re       ^.gg  ^f  schedules 

Wolder,  18  A    B.  R.  419,  153  Fed.  489  '  y.  S.  v.  Simon,'l7  A.  B.  R.  41,  146  Fed. 

(D.   C.   Conn.);  see  ante,  §  553.  gg    (p    q_    Wash.).     See   discussion   in 

70.  Compare,    post,    §    2334.  State  v.  Strait  (Minn.),  102  N.  'W.  913. 
Bankr.  Act,  §  7   (9):     "No  testimony  Also,   in   Burrell  v.   State,   13  A.   B.   R. 

given  by  the  bankrupt  shall  be  offered       133,  194  U.  S.  573. 
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being  confined  to  the  "testimony"  given  upon  the  examination  authorized 
by  the  ninth  clause  of  §  7  of  the  Bankruptcy  Act.  Under  this  ruling,  there- 
fore, since  the  repeal  of  §  860  of  the  United  States  Revised  Statutes,  the 
schedules  of  the  bankrupt,  together  with  his  books  and  documents,  may  be 
used  in  evidence  against  him. 

Ensign  V.  Commonwealth  of  Pennsylvania,  227  U.  S.  592,  30  A.  B.  R.  408: 
"The  reliance  of  the  plaintiffs  in  error,  of  course,  is  upon  that  part  of  clause  9 
of  the  section  which  declares:  'but  no  testimony  given  by  him  shall  be  offered 
in   evidence    against   him   in   any   criminal   proceeding.' 

"It  is  insisted  that,  in  accordance  with  the  spirit  of  the  Fifth  Amendment, 
this  should  be  construed  as  applying  to  the  schedule  required  to  be  prepared, 
sworn  to,  and  filed  by  the  bankrupt  under  the  provisions  of  the  8th  clause. 
But  as  a  matter  of  mere  interpretation,  we  deem  it  clear  that  it  is  only  the 
testimony  given  upon  the  examination  of  the  bankrupt  under  clause  9  that  is. 
prohibited  from  being  offered  in  evidence  against  him  in  criminal  proceeding. 
The  schedule  referred  to  in  the  8th  clause,  and  the  oath  of  the  bankrupt  verify- 
ing it,  are  to  be  'filed  in  court'  and,  therefore,  are,  of  course,  to  be  in  writing. 
The  word  'testimony'  more  properly  refers  to  oral  evidence.  It  was  reason- 
able for  Congress  to  make  a  distinction  between  the  schedule,  which  may  pre- 
sumably be  prepared  at  leisure  and  scrutinized  by  the  bankrupt  with  care  be- 
fore he  verifies  it,  and  the  .testimony  that  he  is  to  give  when  he  submits  to  an 
examination  at  a  meeting  of  creditors  or  at  other  times  pursuant  to  the  order 
of  the  court — a  proceeding  more  or  less  unfriendly  and  inquisitorial,  as  well  as 
summary,  and  in  which  it  may  be  presumed  that  even  an  honest  bankrupt  might, 
through  confusion  or  want  of  caution,  be  betrayed  into  making  admissions 
that  he  would  not  deliberately  make.  Full  effect  can  be  given  to  the  clause, 
'but  no  testimony  given  by  him  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding,'  by  confining  it  to  the  testimony  given  under  clause  9, 
to  which  the  words  in  question  are  immediately  subjoined.  And,  we  think  that 
proper  interpretation  requires  their  effect  to  be  thus  limited." 

The  immunity  cannot  be  evaded  by  merely  reading  questions  and 
answers  therefrom  and  questioning  the  bankrupt  thereon,  without  intro- 
ducing the  examination  itself. 

Jacobs  V.  United  States,  20  A.  B.  R.  550,  161  Fed.  694  (C.  C.  A.  Mass.):  "The 
underlying  philosophy  of  the  statute  in  question  is  that,  as  a  matter  of  jus- 
tice to  the  bankrupt,  and  also  for  the  interests  of  creditors,  he  should  be  en- 
couraged to  testify  freely  in  his  examination;  but  he  would  have  no  encourage- 
ment thereto  if,  on  being  prosecuted  for  an  offense,  he  could  not  undertake  tO' 
absolve  himself  by  his  own  testimony  except  at  the  risk  of  being  tripped  or 
embarrassed  by  what  he  had  previously  sworn  to.  To  permit  a  course  of  cross- 
examination  in  the  method  here,  whether  the  documentary  evidence  taken 
before  the  referee  was  produced  in  the  presence  of  the  jury  or  not,  would  be- 
simply  to  permit  an  evasion  of  the  statute,  because  to  do  so  would  involve 
the  mischief  which  the  statute  intended  to  guard  against,  in  that  the  witness 
might  be  more  harassed  and  prejudiced  than  he  would  be  if  the  whole  docu- 
ment had  been  frankly  put"  into  the  case." 

Nor  is  the  immunity  waived  by  the  bankrupt  voluntarily  offering  himself 
as  a  witness. '''1 

71.  Jacobs  V.  United  States,  20  A.  B.R.  550,  161  Fed.  694  (C.  C.  A.  Mass.). 
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But  this  immunity  from  the  use  of  testimony  given  by  the  bankrupt  does 
not  prevent  prosecution  for  acts  testified  to  upon  examination:  the  im- 
munity is  immunity  from  the  use  of  evidence  so  given,  not  from  prosecu- 
tion. 

Burrell  v.  State,  194  U.  S.  572,  13  A.  B.  R.  132:  "It  does  not  say  that  he  shall 
be  exempt  from  prosecution,  but  only,  in  case  of  prosecution,  his  testimony  can- 
not be  used  against  him.  The  two  things  are  different,  and  cannot  be  con- 
iounded." 

In  re  Walsh,  4  A.  B.  R.  693,  696,  104  Fed.  518  (D.  C.  S.  Dak.):  "If  the  Congress 
of  the  United  States  desires  to  draw  from  the  bankrupt  testimony  that  may 
tend  to  criminate  him,  it  must  by  legislation  provide,  under  the  ruling  in  the 
case  of  Brown  v.  Walker,  nothing  short  of  immunity  from  prosecution.  Not 
that  it  shall  never  be  used  in  any  criminal  proceeding  against  him,  but  that 
he  cannot  be  prosecuted  by  reason  of  any  information  gained  in  this  manner." 

Rut  in  other  cases  it  has  been  ably  contended  that  the  clause  does  not 
grant  immunity  from  prosecution  for  falseness  in  the  testimony  itself  thus 
protected;  that  the  immunity  extends  simply  to  its  use  in  a  prosecution  for 
any  actual  crime  revealed  by  the  testimony,  and  is  based  on  such  testimony 
teing  true. '''2 

Edelstein  v.  U.  S.,  17  A.  B.  R.  658,  149  Fed.  636  (C.  C.  A.  Minn.):  "The  govern- 
ment contends  that  the  immunity  has  sole  reference  to  the  use  of  evidence  in  a 
prosecution  for  some  offense  to  which  his  evidence  related;  that  Congress  of- 
fered as  an  inducement  to  a  full,  frank,  and  truthful  disclosure  by  a  bankrupt  for 
the  benefit  of  his  creditors  of  all  matters  and  things  concerning  his  property  and 
estate  that  his  evidence  should  not  be  used  against  him  in  any  prosecution  for 
any  such  ofifense,  however  much  it  might  implicate   him. 

"Defendant's  argument  is  that  the  language  employed  is  comprehensive  and 
^lnequivocal;  'that  no  testimony  given  by  him  shall  be  offered  against  him  in 
any  criminal  proceeding;'  that  it,  in  terms,  prohibits  the  use  of  the  negative 
answer  given  by  the  bankrupt  to  the  question  propounded  to  him,  although 
knowingly  and  intentionally  false,  as  a  basis  for  the  criminal  charge  involved 
in  the  indictment  now  under  consideration.  To  this  we  cannot  give  our  assent. 
There  is  no  rule  requiring  a  literal  construction  to  be  placed  even  upon 
unambiguous  words  of  a  particular  clause  of  a  statute  without  consideration  of. 
its  context.  The  meaning  of  specific  words  in  one  part  of  a  statute  is  often 
controlled  by  other  provisions  of  the  same  act,  and  frequently  by  provisions  of 
other  acts  which  are  in  pari  materia.     *     *     * 

"Moreover,  it  would,  in  effect,  secure  to  the  bankrupt  the  immunity  in  ques- 
tion for  violating  his  part  of  the  compact,  namely,  to  testify — that  is,  to  testify 
truthfully — by  virtue  of  which  he  secured  a  right  to  the  immunity.  We  are 
not  willing  to  impute  to  Congress  any  such  contradictory  and  absurd  purpose. 
The  words  'any  criminal  proceeding'  cannot  sensibly  or  reasonably  be  con- 
strued so  litera.lly  and  generally  as  to  include  the  criminal  proceeding  provided 
by  law  for  false  s\yearing  in  giving  his  testimony." 

And  the  case  of  Edelstein  v.  United  States  has  been  follov^^ed.''^ 

72.  Wechsler  v.  United  States,  19  A.  73.  United  States  v.  Brod,  23  A.   B. 

-  B.  R.  1,  158  Fed.  579   (C.  C.  A.  N.  Y.,       R.  740,  176  Fed.  165   (D.   C.   Ga.). 
reversing   United    States    v.   Wechsler, 
16  A.   B.   R.   1). 
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Wechsler  z;.  United  States,  19  A.  B.  R.  1,  158  Fed.  579  (C.  C.  A.):  "The 
Bankruptcy  Act  *  *  *,  requires  the  bankrupt  to  submit  to  an  examination 
under  oath  as  to  various  matters  specified  therein,  with  the  proviso  that 
'no  testimony  given  by  him  shall  be  offered  in  evidence  against  him  in  any 
criminal  proceeding.'  It  is  contended  that  the  immunity  thus  accorded  in  broad, 
unqualified  language  should  apply  to  prosecution  for  falsely  testifying  upon 
such  examination;  and  it  is  suggested  that  the  section  quoted  from  does  not 
contain  the  qualification  found  in  §  860,  Rev.  St.  U.  S.  *  *  *  (and  in  other 
Federal  statutes),  that  the  immunity  provision  'shall  not  exempt  any  *  *  * 
witness  from  prosecution  and  punishment  for  perjury  committed  in  *  *  * 
testifying  as  aforesaid.'  Plaintiff  in  error  cites  in  support  of  his  contention 
the  opinion  of  Judge  Hanford  in  U.  S.  v.  Simon  (D.  C.)-,  146  Fed.  89,  and  the 
dissenting  opinion  of  Judge  Philips  in  Edelstein  v.  U.  S.,  17  Am.  B.  R.  649,  149- 
Fed.  636,  *  *  *_  which  are  directly  in  point  and  fully  sustain  his  contention. 
He  also  cites  dicta  in  Re  Marx  (D.  C),  4  Am.  B.  R.  521,  102  Fed.  676,  and  in 
Re  Logan  (D.  C.),  4  Am.  B.  R.  525,  103  Fed.  876;  in  Re  Leslie  (D.  C),  9  Am. 
B.  R.  561,  119  Fed.  406;  in  Re  Dow's  Estate  (D.  C),  5  Am.  B.  R.  400,  105  Fed. 
889,  and  in  Re  Gaylord,  7  Am.  B.  R.  1,  112  Fed.  668,  50  C.  C.  A.  415.  On  the 
other  hand,  the  provision  quoted  was  held  not  to  give  immunity  from  prosecu- 
tion for  giving  false  testimony  upon  an  examination  under  the  Bankruptcy  Act 
in  a  well-considered  opinion  concurred  in  by  a  majority  of  the  court  in  Edelstein 
V.  U.  S.,  17  Am.  B.  R.  649,  149  Fed.  636,  *  *  *  (C.  C.  A.);  and  an  application 
for  certiorari  in  that  cause  was  refused  by  the  Supreme  Court  (205  U.  S.  543). 
*  *  *  Whatever  might  be  our  conclusions  were  the  question  presented  as 
i  novel  one,  we  are  clearly  of  the  opinion  that  we  should  follow  the  construc- 
tion adopted  in  the  Eighth  Circuit  and  left  undisturbed  by  the  Supreme  Court, 
so  that  in  a  matter  of  so  much  importance  the  decisions  of  the  Federal  courts 
in  the  different  circuits  may  be  uniform." 

Section  860  of  the  United  States  Revised  Statutes  has  been  repealed 
since  the  decision  of  Wechsler  v.  United  States.'''* 

§  1556^.  But  Such  Immunity  Is  Not  a  Bar  to  Prosecution  for 
Perjury  Committed  by  Bankrupt  When  Examined  under  §  7    (9). 

— For  a  long  time  it  was  doubted  whether  this  immunity  did  not  create  an 
effective  obstacle  to  any  conviction  for  perjury  in  swearing  falsely  before 
the  referee,  some  courts  holding  the  provision  granted  immunity  from  pros- 
ecution for  the  falseness  of  the  testimony  itself/^  while  other  courts  held 
it  extended  simply  to  prosecution  for  any  actual  crime  revealed  by  the 
testimony.''^ 

However,  the  matter  has  been  definitely  set  at  rest  by  the  Supreme  Court 
of  the  United  States,  to  the  effect  that  the  immunity  afforded  by  §  7  (9) 
is  not  applicable  to  a  prosecution  for  perjury  committed  by  the  bankrupt 
when  examined  under  that  subdivision  of  §  T P 

74.   See   post,   §   3324J^.  Fed.   889;    In   re    Gaylord,    7   A.    B.   R. 

76.  United  States  v.  Simon,  17  A.  B.  1,  112  Fed.  6668,  50  C.  C.  A.  415. 

R.  41,  146  Fed.  89   (D.   C.  Wash.);   In  76.  Wechsler  v.  United  States,  19  A. 

re  Marx,  4  A.   B.  R.  521,  102  Fed.  676  B.  R.  1,  158  Fed.  579  (C.  C.  A.  N.  Y.)  r 

(D.   C.  Ky.);   In  re  Logan,  4  A.  B.  R.  United  States  v.  Brod,  2  A.  B.  R.  740, 

525,    102    Fed.    876    (D.    C.    Ky.) ;    In   re  176  Fed.   165    (D.   C.   Ga.). 

Leslie,  9  A.  B.  R.  561,  119  Fed.  406;  In  77   See   Daniels   v.   United   States,   27 

re   Dow's   Estate,   5  A.   B.   R.   400,   105  A.  B.  R.  790  (C.  C.  A.  Ohio),  decided 

since   Glickstein  v.  United  States. 


§    1556j^  DISCOVERING  ASSETS.  1435 

Glickstein  v.  United  States,  323  U.  S.  139,  27  A.  B.  R.  786:  "When  the  legality 
of  a  conviction  and  sentence  of  Glickstein  was  before  the  court  below,  as  the 
result  of  error  prosecuted  by  him,  the  court,  stating  the  facts  which  we  have 
recited,  certified  the  following  question:  'Is  subsection  9  and  the  immunity  af- 
forded by  it  applicable  to  a  prosecution  for  perjury  committed  by  the  bankrupt 
when  examined  under  it?'  *  *  *  "With  these  propositions  in  hand,  it  follows 
that  the  precise  question  for  decision  is.  Did  the  guaranty  of  immunity  contained 
in  the  9th  subdivision  of  §  7  of  the  Bankruptcy  Act  bar  a  prosecution  for  per- 
jury for  false  swearing  in  giving  testimony  under  the  command  of  the  section? 
In  other  words,  the  sole  question  is.  Does  the  statute,  in  compelling  the  giving 
of  testimony,  confer  an  immunity  wider  than  that  guaranteed  by  the  Consti- 
tution? The  argument  to  maintain  that  it  does  is  that,  as  the  statute  provides 
for  immunity,  and  does  not  contain  the  reservation  found  in  either  Rev.  Stat., 
§  860,  or  that  embodied  in  the  A^t  of  1893,  therefore,  under  the  rule  that  the  in- 
clusion of  one  is  the  exclusion  of  the  other,  such  a  reservation  cannot  be  implied. 
Or,  to  state  the  proposition  in  another  form,  it  is  that  as  the  statute  in  the  im- 
munity clause  says:  'But  no  testimony  given  by  him  (the  witness  who  is  com- 
pelled to  be  examined)  shall  be  offered  in  evidence  against  him  in  any  criminal 
proceeding,'  and  as  these  words  are  unambiguous,  there  is  no  room  for  limiting 
the  language  so  as  to  cause  the  immunity  provision  not  to  prohibit  the  offer  of 
the  testimony  in  a  criminal  prosecution  for  perjury.  But  the  contention  assumes 
the  question  for  decision,  since  it  excludes  the  possibility  of  construction  when, 
on  the  face  of  the  statute,  the  meaning  attributed  to  the  immunity  clause  cannot 
be  given  to  it  without  destroying  the  words  of  the  statute  and  frustrating  its  ob- 
vious object  and  intent.  This  may  not  be  denied,  since  the  statute  expressly 
commands  the  giving  of  testimony,  and  its  manifest  purpose  is  to  secure  truth- 
ful testimony,  while  the  limited  and  exclusive  meaning  which  the  contention 
attributes  to  the  immunity  clause  would  cause  the  section  to  be  a  mere  license 
to  commit  perjury,  and  hence  not  to  command  the  giving  of  testimony  in  the 
true  sense  of  the  word.  The  argument  that  because  the  section  does  not  contain 
an  expression  of  the  reservation  of  a  right  to  prosecute  for  perjury  in  harmony 
with  the  reservations  in  Rev.  Stat.,  §  860,  and  the  Act  of  1893,  therefore  it  is  to 
be  presumed  that  it  was  intended  that  no  such  right  should  exist,  we  think,  sim- 
ply begs  the  question  for  decision,  since  it  is  impossible  in  reason  to  conceive 
that  Congress  commanded  the  giving  of  testimony,  and  at  the  same  time  in- 
tended that  false  testimony  might  be  given  with  impunity,  in  the  absence  of  the 
most  express  and  specific  command  to  that  effect. 

Bearing  in  mind  the  subject  dealt  with,  we  think  the  reservation  of  the  right 
to  prosecute  for  perjury,  made  in  the  statutes  to  which  we  have  referred,  was 
but  the  manifestation  of  abundant  caution;  and  hence,  the  absence  of  such  res- 
ervation in  the  statute  under  consideration  may  not  be  taken  as  indicative  of  an 
intention  on  the  part  of  Congress  that  perjury  might  be  committed  at  pleasure. 
Some  of  the  considerations  which  we  have  pointed  out  were  accurately  ex- 
pounded in  Edelstein  v.  United  States,  17  Am.  B.  R.  649,  149  Fed.  636,  9  L.  R.  A. 
(N.  S.)  336,  79  C.  C.  A.  328,  by  the  Circuit  Court  of  Appeals  for  the  eighth  cir- 
cuit, and  in  Wechsler  v.  United  States,  19  Am.  B.  R.  1,  158  Fed.  579,  86  C.  C.  A. 
37,  by  the  Circuit  Court  of  Appeals  for  the  second  circuit,  and  this  leads  us  to 
observe  that  the  necessary  result  of  the  conclusion  now  reached  is  to  disapprove 
the  opinions  in  Re  Marz  (D.  C.  Ky.)  4  Am.  B.  R.  521,  103  Fed.  676,  and  Re  Lo- 
gan (D.  C.  Ky.),  4  Am.  B.  R.  525,  103  Fed.  876.  It  follows  that  the  question 
propounded  must  receive  a  negative  answer,  and  our  order  will  be,  question  cer- 
tified answered  'No.' " 

Edelstein  v.  U.  S.,  17  A.  B.  R.  658,  149  Fed.  636  (C.  C.  A.  Minn.):  "The  govern- 
mant  contends  that  the  immunity  has  sole  reference  to  the  use  of  evidence  in  a 


1436  REMINGTON    ON    BANKRUPTCY.  §    1557 

prosecution  for  some  offense  to  which  his  evidence  related:  that  Congress  offered 
as  an  inducement  to  a  full,  frank,  and  truthful  disclosure  by  a  bankrupt  for  the  ben- 
efit of  his  creditors  of  all  matters  and  things  concerning  his  property  and  estate 
that  his  evidence  should  not  be  used  against  him  in  any  prosecution  for  any  such 
offense,  however  much  it  might  implicate  him.  Defendant's  argument  is  that  the 
language  employed  is  comprehensive  and  unequivocal;  'that  no  testimony  given  by 
him  shall  be  offered  against  him  in  any  criminal  proceeding;'  that  it,  in  terms,  pro- 
hibits the  use  of  the  negative  answer  given  by  the  bankrupt  to  the  question  pro- 
pounded to  him,  although  knowingly  and  intentionally  false,  as  a  basis  for  the 
criminal  charge  involved  in  the  indictment  now  under  consideration.  To  this 
we  cannot  give  our  assent.  There  is  no  rule  requiring  a  literal  construction  to 
be  placed  even  upon  unambiguous  words  of  a  particular  clause  of  a  statute  with- 
out consideration  of  its  context.  The  meaning  of  specific  words  in  one  part  of 
a  statute  is  often  controlled  by  other  provisions  of  the  same  act,  and  frequently 
by  provisions  of  other  acts  which  are  in  pari  materia.  *  *  *  Moreover,  it 
would,  in  effect,  secure  to  the  bankrupt  the  immunity  in  question  for  violating 
his  part  of  the  compact,  namely,  to  testify — that  is,  to  testify  truthfully — by  virtue 
of  which  he  secured  a  right  to  the  immunitj'.  We  are  not  willing  to  impute  to 
Congress  any  such  contradictory  and  absurd  purpose.  The  words  'any  criminal 
proceeding  cannot  sensibly  or  reasonably  be  construed  so  literally  and  generally 
as  to  include  the  criminal  proceeding  provided  by  law  for  false  swearing  in  giv- 
ing his  testimony.'  " 

§  1557.  Whether  Protection  Applies  Only  to  Federal  Prosecution. 

— It  is  a  question  whether  the  protection  afforded  by  §  7  (9)  of  the  Bank- 
rupt Act  applies  only  to  proceedings  in  the  federal  courts, '^^  or  whether  it 
also  extends  to  those  in  the  state  courts.  However,  inasmuch  as  §  7  (9)  has 
been  held  not  to  prohibit  the  use  of  the  bankrupt's  schedules/^  nor  of  the 
books,  papers  and  documents  of  the  bankrupt  passing  to  the  trustee  by  opera- 
tion of  §  70  (a)  (1)  but  is  confined  solely  to  testimony  given  while  under 
examination  authorized  by  §  7  (9)  and  §  21  (a),  the  question  does  not 
properly  arise  when  the  evidence  offered  to  be  introduced  is  the  bankrupt's 
schedules,  books,  etc.*" 

Ensign  V.  Commonwealth  of  Pa.,  237  U.  S.  592,  30  A.  B.  R.  408:  "For  the 
reasons  given,  it  seems  to  us  clear  that  the  plaintiffs  in  error  were  not  entitled 
to  have  the  bankruptcy  schedules  excluded  from  evidence,  because  those  sched- 
ules were  not  within  the  description  of  'testimony'  in  the  clause  quoted  from  § 
7  of  the  Bankruptcy  Act.  And  for  like  reasons,  the  evidence  showing  the  re- 
sults of  an  expert  examination  of  the  books  of  the  bankers  was  also  admissible. 
This  conclusion  renders  it  unnecessary  for  us  to  consider  whether  the  prohibition 
with  which  we  have  dealt,  that  'no  testimony  given  by  him  shall  be  offered  in 
evidence  against  him  in  any  criminal  proceeding,'  is  not  limited  to  criminal  pro- 
ceedings in  the  Federal  courts;  and  upon  this  question  we  express  no  opinion." 

On  the  other  hand,  where  the  evidence  sought  to  be  introduced  against 
the  bankrupt  in  the  state  court  is  testimony  given  while  under  the  exam- 
ination authorized  by  §§  7  (9)  and  21  (a)  of  the  Bankruptcy  Act,  the  ques- 

78.  Ensign  v.  Commonwealth  of  80.  In  re  Hess,  14  A.  B.  R.  562,  134 
Pa.,  227  U.  S.  593,  30  A.  B.   R.  408.             Fed.  109   (D.  C.  Pa.). 

79.  Ensign  v.  Commonwealth  of  Pa., 
227  U.  S.  593,  30  A.   B.  R.  408. 
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tion  becomes  important.  And  it  has  been  held  in  one  case  that,  since  this  is 
a  matter  of  procedure,  the  prohibition  would  not  be  binding  upon  the  state 
court. ^1 

In  re  Nachman,  8  A.  B.  R.  181,  183,  114  Fed.  995  (D.  C.  S.  C):  "The  provision 
can  have  no  other  effect  than  to  protect  him  against  the  use  of  his  testimony  in 
any  prosecution  in  the  courts  of  the  United  States.  It  would  be  no  answer  to  a 
prosecution  which  might  be  instituted  in  the  state  courts,  which  are  not  created 
by  acts  of  Congress,  and  which  prescribe  their  own  rules  of  proceedings  inde- 
pendently of  Congress.'' 

Evidence  taken  in  the  bankrupt's  examination  may  be  used  against  him 
on  the  hearing  of  objections  to  his  discharge:  opposition  to  discharge  not 
being  a  criminal  proceedings,  even  though  a  crime  be  charged.*^  Also  it 
may  be  used  on  hearings  upon  petitions  for  orders  upon  bankrupts  to  sur- 
render assets  claimed  to  be  in  their  possession,^^  and  in  similar  proceedings. 

§  1558.  Incriminating  Questions — Constitutional  Rights  Pre- 
served, Notwithstanding  §  7  (9). — The  constitutional  right  of  a  wit- 
ness granted  by  the  Fifth  Amendment  to  the  Federal  Constitution,  to 
refuse  to  answer  questions  and  produce  documents  or  other  evidence 
that  in  his  estimation  would  tend  to  incriminate  him,  is  preserved, 
both  as  to  bankrupts  and  as  to  all  other  witnesses;  and  this  is  so  notwith- 
standing that,  as  to  the  bankrupt,  under  §  7  (9),  no  testimony  given  by  him 
may  be  ofifered  in  evidence  against  him  in  any  criminal  proceedings,  this 
statutory  protection  of  the  bankrupt  from  the  use  of  such  testimony  not  be- 
ing as  broad  as  his  constitutional  privilege  to  refrain  from  giving  it  alto- 
gether.®*    Thus,  as  to  the  bankrupt,  it  is  preserved.^^ 

81.  Contra,  obiter,  United  States  v.  U.  S.  573) ;  compare,  Brown  v.  Walker 
Goldstein,    13   A.    B.    R.    157,    133    Fed.       161  U.  S.  591. 

789   (D.   C.   Va.).  In  re   Glassner,   Snyder   &  Co.,  8  A. 

82.  In  re  Woodford  Gaylord,  7  A.  B.  B.  R.  184  (Ref.  Md.) :  In  this  case  the 
R.  1,  113  Fed.  668  (C.  C.  A.  N.  Y.),  bankrupt  made  a  general  plea  to  a  pe- 
affirming  5  A.  B.  R.  410) ;  In  re  Dow,  tition  for  an  order  requiring  him  to 
5  A.  B.  R.  400,  105  Fed.  889  (D.  C.  surrender  certain  assets  and  certain 
Iowa).  Contra,  In  re  Marx,  4  A.  B.  books  and  documents  that  he  should 
R.  531,  103  Fed.  676,  disapproved  in  "ot  be  required  to  answer  thereto  be- 
In  re  Gaylord,  7  A.  B.  R.  1,  and  also  <^ause  such  answer  might  tend  to  sub- 
disapproved  in  In  re  Dow,  5  A.  B.  R.  Ject  him  to  punishment. 

400,  105  Fed.  889  (D.  C.  Iowa).  ^  I"  ^e  Feldstein,  4  A.  B.  R,   331,  105 

83.  In  re  Alphin  &  Lake  Cotton  Co.,  ^"f '  i''?  (°„  Si  ^li  V\}^  1^?.  ^^"V^"" 
13  A.   B.   R.   6^53,   131   Fed.   834    (D.    C.       I."f  S°'t"'  ^i"   ?•  ,^  T   ^D"   C-   N. 


Ark.). 


Y.):    In   re   Henschel,   7   A.    B.   R.   307 
(Ref.  N.  Y.) ;   In  re  Shera,  7  A.  B.  R. 


84.  U.  S.  Const,  Amend.  V.  In  re  553^  314  ped.  307  (D.  C.  N.  Y.) ;  United 
Tracy  &  Co  33  A.  B.  R.  438,  177  Fed.  States  v.  Goldstein,  13  A.  B.  R.  755, 
532   (D.   C.  N.  Y.)._  _  132  Fed.  789  (D.  C.  Va.) ;  In  re  Scott, 

Bankrupt  s  deposition  not  suppressed  1    A     B     R     49     95    Fed     815    CD     C 

because  of  refusal  to  answer  on  ground  Penn.) ;  obiter.  United  States  v.  Simon', 

of   tending   to    incriminate.      Compare,  17    A     B     R    46     146    Fed     89    (D     C 

Carey  v.  Donohue,  31  A    B.  R.  310,  309  Wash.)  ;  'obiter,  'in  re  Hess,   14  A.   b! 

Fed.  338  (C.  C.  A.  Ohio).  r  563,  553,  134  Fed.  109  (D.  C.  Wash.); 

85.  Compare,  Counselman  v.  Hitch-  In  re  Hawthorn,  3  A.  B.  R.  398  (Ref. 
cock,  143  U.  S.  547  (distinguished  in  La.) ;  contra,  Mackel  v.  Rochester,  4 
Burrell  v.   State,   13  A.   B.   R.   133,   194  A.    B.    R.    1,    103    Fed.    314    (C.    C.    A. 

3  R  B— 33 
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In  re  Rosser,  2  A.  B.  R.  755  (D.  C.  Mo.):  "To  compel  him  to  answer  the 
question  is  a  violation  of  rights  guaranteed  to  him  by  the  fifth  amendment  to 
the  constitution.     *     *     * 

"It  was  urged  in  argument  that  he  could  not  avail  himself  of  this  provision 
of  the  constitution,  because,  under  the  seventh  section  of  the  Bankrupt  Law, 
it  is  expressly  provided,  'but  no  testimony  given  by  him  shall  be  ofiered  in 
evidence  against  him  in  any  criminal  proceeding.'  But  this  language  is  not 
half  so  strong  nor  half  so  broad  as  the  language  of  the  Act  of  February  25, 
1868  (15  Stat.  37),  which  was  considered,  and  the  same  argument  made  in  the  case 
of  Counselman  v.  Hitchcock,  142  U.  S.  560,  in  which  case  the  court  held  that 
the  witness  could  not  be  compelled  to  answer." 

In  re  Walsh,  4  A.  B.  R.  693,  104'  Fed.  518  (D.  C.  S.  Dak.):  "Now,  while  it 
is  very  desirable,  as  the  Court  of  Appeals  in  the  Ninth  Circuit  says,  that  the 
bankrupts  should  be  compelled  to  answer  these  questions,  so  that  the  estate 
of  the  bankrupt  should  be  properly  administered  and  distributed,  still  the  bank- 
ruptcy law,  and  the  courts,  and  all  of  us  are  bound  by  the  superior  provisions 
and  paramount  authority  of  the  Constitution  of  the  United  States,  and  all  and 
everything  must  give  way  to  its  mandates.  I  can  see  that  in  some  instances 
the  fact  that  the  bankrupt  stands  upon  his  constitutional  guaranty  would  inter- 
fere with  the  proper  administration  of  the  bankruptcy  law,  but  that  is  not  a 
question  which  the  court  has  the  power  to  remedy." 

In  re  Nachman,  8  A.  B.  R.  1§2,  183,  114  Fed.  995  (D.  C.  S.  C.) :  "Testimony 
thus  given  under  compulsion  might  be  used  to  search  out  other  testimony  which 
could  be  used  against  him,  a  clue  to  which  might  not  otherwise  be  obtained, 
and  the  immunity  provided  by  the  constitution  would  thus  be  frittered  away. 
No  act  of  Congress  can  deprive  a  citizen  of  the  privileges  afforded  by  the  con- 
stitution unless  it  supplies  a  complete  protection  from  all  perils  against  which  the 
constitution  was  intended  to  provide.  Section  7  of  the  Bankrupt  Act,  cited 
above,  does  not  provide  such  complete  protection.  *  *  *  j^  may  be  well 
contended  that  the  object  designed  to  be  accomplished  by  §  7  of  the  Bankrupt 
Act,  which  requires  the  bankrupt  to  submit  to  an  examination  concerning  the 
conduct  of  his  business,  will  be  defeated,  if  the  witness  is  thus  permitted  to  re- 
fuse to  testify  concerning  his  dealings  with  his  creditors  and  others,  and  such 
undoubtedly  is  the  unfortunate  result;  but  it  is  for  the  Congress  to  provide,  if 
it  can,  against  such  contingencies.  It  might  well  provide  that  a  witness  who 
refused  to  answer  questions  concerning  his  business  should  be  deprived  of  his 
right  to  a  discharge.  That  would  be  within  its  right.  The  courts  cannot  de- 
prive a  citizen  of  the  constitutional  right  invoked  by  him  for  his  protection  upon 
any  consideration  of  inconvenience  or  for  the  purpose  of  administering  what 
it  may  regard  as  a  salutary  and  useful  law. 

"My  conclusion,  therefore,  is  that  a  witness,  under  examination  before  a  referee 
in  bankruptcy,  cannot  be  compelled  to  answer  a  question  the  answer  to  which 
he  claims  will  tend  to  criminate  him." 

Thus,  as  to  other  witnesses  it  is  likewise  preserved. ^''^    And  the  protec- 

Mont.)  ;   contra,  In  re   Franklin  Syndi-  85a.  In  re  Feldstein,  4  A.  B.  R.  321, 

cate,  4  A.  B.   R.  511,  114  Fed.  205   (D.  103   Fed.  269   (D.   C.   N.   Y.). 

C.  N.  Y.),  distinguished  in  In  re  Shera,  In  re  Smith,  7  A.  B.  R.  213,  112  Fed. 

7  A.  B.  R.  552,  114  Fed.  207   (D.  C.  N.  509    (D.    C.    N.    Y.) :    In    this    case    the 

Y.)  ;  obiter,  Edelstein  v.  United  States,  court  held,  that  a  trustee  in  bankruptcy 

17  A.   B.   R.  658    (C.   C.   A.   Minn.)  ;   In  could   not  be   compelled   to   give  testi- 

re   Harris,   20   A.    B.    R.   911,    164    Fed.  mony   which   might    tend    to    show   he 

292  (D.  C.  N.  Y.)  ;  In  re  Tracy  &  Co.,  had   misappropriated   the   funds   of   the 

23  A.  B.  R.  438,  177  Fed.  532  (D.  C.  N.  bankrupt  estate. 

Y.).  In  re  Smelting  Co.,  15   A.   B.   R.   83, 


§   1558  DISCOVERING  ASSETS.  1439 

tion  extends  to  the  production  of  documents,  as  well  as  to  the  giving  of 
testimony.^® 

Boyd  V.  U.  S.,  116  U.  S.  616:  "The  compulsory  production  of  a  man's  private 
papers  to  be  used  in  evidence  against  him  is  equivalent  to  compelling  him  to  be  a 
witness  against  himself  in  a  prosecution  for  a  crime,  penalty  or  forfeiture,  and 
is  equally  within  the  prohibition  of  the  Fifth  amendment." 

Likewise,  the  bankrupt  may  omit  from  his  schedules  answers  to  questions 
therein  which  might  tend  to  incriminate  him. 

In  re  Podolin,  30  A.  B.  R.  576,  305  Fed.  563  (D.  C.  Pa.  affirmed,  Podolin  v. 
Warner  Dry  Goods  Co.,  31  A.  B.  R.  796,  210  Fed.  97,  C.  C.  A.  Pa.):  "The  ref- 
eree's order  of  May  12,  1913,  will  be  so  modified  as  to  provide  expressly  that  the 
bankrupts  may  omit  from  their  schedules  any  reference  to  the  transaction  with 
Rudsky.  They  are  still  exposed  to  the  danger  of  prosecution  in  connection  with 
that  transaction,  and  they  should  not  be  compelled  to  run  the  not  remote  risk  of 
having  their  statements  used  against  them  in  such  a  prosecution.  The  connec- 
tion between  such  statements  and  the  evidence  required  to  sustain  the  prosecu- 
tion is  direct  and  immediate." 

And  it  is  not  essential  that  a  prosecution  be  actually  pending. 

In  re  Hess,  14  A.  B.  R.  562,  134  Fed.  109  (D.  C.  Wash.):  "The  fact  that  no 
prosecution  is  now  pending  against  the  bankrupt  is  no  answer  to  his  right  to 
claim  this  constitutional  privilege.  The  meaning  of  the  constitutional  provi- 
sion is  not  simply  that  he  shall  not  be  compelled  to  produce  books  and  papers 
which  may  contain  evidence  tending  to  incriminate  him  in  a  pending  prosecu- 
tion for  a  criminal  offense  against  him,  but  its  object  is  to  insure  him  against 
such  compulsory  production  of  his  books  and  papers  containing  incriminating 
evidence  in  any  proceeding  or  investigation,  whether  such  compulsory  disclosure 
is  sought  directly  to  establish  his  guilt,  or  indirectly  and  incidentally  for  the 
purpose  of  proving  facts  involved  in  an  issue  between  other  parties.  If  the 
disclosure  thus  made  would  be  capable  of  being  used  against  him  as  a  confession 
of  crime,  or  an  admission  of  facts  tending  to  prove  the  commission  of  an  offense 
by  himself,  in  any  prosecution  then  pending,  or  that  might  be  brought  against 
him  thereafter,  such  disclosure  would  be  an  accusation  of  himself,  within  the 
meaning  of  the  constitutional  provision.'' 

Impliedly,  In  re  Sapiro,  1  A.  B.  R.  296,  92  Fed.  340  (D.  C.  Wis.):  "But  the 
privilege  is  asserted  here  in  favor  of  the  bankrupt  to  excuse  him  from  pro- 
ducing the  books  of  account  kept  in  the  business  which  he  was  conducting  when 
his  voluntary  petition  was  filed  to  invoke  the  benefits  and  submit  to  the  require- 
ments of  the  Bankruptcy  Law.  He  thereby  elected  to  place  all  his  property 
(aside   from   exemptions)    including  these  books   of   account  which   contain   ap- 

138   Fed.  954   (D.   C.   Penn.),  where  an  ner,  Snyder  &  Co.,  8  A.  B.  R.  184  (Ref. 

officer  of  a  bankrupt  corporation  under  Md.)  ;    impliedly.    In   re   Rosenblatt,   IH 

indictment    for    embezzlement     of     its  A.    B.    R.    308,    143    Fed.    663     (D.    C. 

funds  refused  to  testify  whether  he  had  Penn.)  ;    apparently,    contra,    People    v. 

taken  any  part  of  the  bankrupt's  prop-  Swarts,  8  A.  B.  R.  490  (Criminal  Court 

erty     but     was     required     to     testify  Cook  Co.   Ills.). 

whether  he  had  then  any  of  its  money  In   re    Harris,    20   A.    B.    R.    911,    164 

or   property   in   his   possession.  Fed.    293    (D.    C.    N.    Y.),    where    the 

86.  In  re  Hess,  14  A.  B.  R.  562,  563,,  books    contained    entries    showing    the 

134    Fed.    109    (D.    C.    Wash.) ;    In    re  falsity  of  statements   to   a  commercial 

Kanter   &   Cohen,   9  A.   B.   R.   104,   117  agency;   In   re   Tracy   &   Co.,   33   A.   B. 

Fed.   356   (D.   C.   N.  Y.)  ;    In  re   Glass-  R.  438,  177  Fed.  532   (D.  C.  N.  Y.). 
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parently  the  only  evidence  of  credits  outstanding  at  the  disposition  of  this  court. 
If  he  were  otherwise  privileged  to  withhold  the  books  his  petition  Operates  both 
as  a  waiver  and  as  a  transfer  of  the  right  of  custody  and  the  books  cannot  now 
be  withheld  or  withdrawn  upon  the  assertion  that  they  may  contain  incriminat- 
ing evidence  or  matter." 

While  the  constitutional  privilege,  granted  by  the  Fifth  Amendment  to 
the  Federal  Constitution,  is  not  obligatory  upon  the  state  courts  since  it 
regulates  merely  the  procedure  in  the  federal  courts, s''  yet,  if  the  disclosure 
sought  to  be  obtained  in  the  federal  court  could  be  used  against  the  bank- 
rupt in  a  state  court  prosecution,  he  may  still  claim  the  privilege  to  refuse 
to  answer,  even  though  he  is  granted  immunity  by  statute  from  the  use  of 
the  testimony  in  a  federal  prosecution.  The  immunity  would  have  to  be  as 
broad  as  his  constitutional  privilege  and  extend  to  the  use  of  his  testimony 
in  the  state  court,  to.  avoid  the  privilege.^* 

However,  it  has  been  held  that  where  the  bankrupt  has  once  voluntarily 
delivered  to  the  federal  court,  books,  documents  and  papers,  the  trustee 
will  not  be  restrained  from  offering  them  to  the  prosecuting  authorities  of 
a  state. ^^ 

And  the  books  of  the  bankrupt  which  have  been  surrendered  to  the  trustee, 
although  unwillingly,  also  may  be  produced  before  the  grand  jury  and  be- 
fore the  petit  jury  at  the  trial,  because  such  use  of  documentary  evidence  is 
not  "compelling"  the  defendant  to  be  a  witness  against  himself.^^^ 

Johnson  v.  U.  S.,  327  U.  S.  600,  30  A.  B.  R.  14:  "On  the  first  point  the  facts 
are  simply  that  the  books  had  been  transferred  to  the  trustee  in  accordance  with 
§  TO  of  the  Bankruptcy  Act,  and  were  produced  before  the  grand  jury  and  be- 
fore the  petit  jury  at  the  trial.  That  the  transfer  lawfully  could  be  required  is 
established  by  Re  Harris,  231  U.  S.  274,  26  A.  B.  R.  303.  But  the  defendant  lays 
hold  of  an  expression  in  that  case,  'the  properly  careful  provision  to  protect  him 
from  use  of  the  books  in  aid  of  prosecution,'  as  an  intimation  that  the  books 
could  not  be  put  to  such  a  use. 

"Courts  proceed  step  by  step.  And  we  now  have  to  consider  whether  the  cau- 
tious statement  in  the  former  case  marked  the  limit  of  the  law  in  a  case  where 

87.  Ensign  v.  Commonwealth  of  Pa.,  Rep.  362:  "The  court  would  hold  that 
337  U.  S.  530,  30  A.   B.  R.  408.  they  were   as   much   in   his   possession, 

88.  In  re  Hess,  14  A.  B.  R.  562,  563,  so  far  as  the  right  of  production  is 
134  Fed.  109  (D.  C.  Wash.).  Compare  concerned,  and  the  power  of  produc- 
ante     §    1557.  tion,  as  they  were  in  the  hands  of  the 

And     the     rule    has     been   extended,  secretary.     If  that  be  true,  then  these 

though  in  a  case  of  doubtful  authority,  books  were  taken  from  the  possession 

even  to  cases  where  books  of  a  bank-  of  the  president   of  this   company  and 

rupt  corporation  seized  by  its  receiver,  of  the  secretary,  and  I  am  obliged  to 

in   bankruptcy   are   sought   to   be   used  hold   that  the  contents   of  these  books 

in   a   criminal   prosecution   against  the  would  be  incompetent  evidence.." 

president  and  one  of  the  employees  of  89.  Ensign  v.  Commonwealth  of  Pa., 

the    company,    the    court    holding    that  237   U.  S.   530,  30  A.  B.   R.   408;   In  re 

although  the  secretary  was  the  proper  Tracy    &    Co.,    23    A.    B.    R.    438,    177 

immediate  custodian  of  corporate  books.  Fed.   533    (D.   C.   N.   Y.),   quoted   at   § 

yet  the  president  theoretically  was  also  1561. 

custodian.  People  v.  Swarts  &  Green-  89a.  But  compare,  inferentially  con- 
berg  8  A  B  R.  490  (Criminal  Court  tra,  obiter.  In  re  Tracy  &  Co.,  23  A. 
Cook  Co. 'ills.);   S.   C,  34  Nat'l   Corp.  B.  R.  438,  177  Fed.  532  (D.  C.  N.  Y.). 
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no  rights,  if  there  were  any,  were  saved  when  the  books  were  transferred.  The- 
answer  was  implied  in  that  decision.  A  party  is  privileged  from  producing  the 
evidence,  but  not  from  its  production.  The  transfer  by  bankruptcy  is  no  differ- 
ent from  a  transfer  by  execution  of  a  volume  with  a  confession  written  on  the 
fly  leaf.  It  is  held  that  a  criminal  cannot  protect  himself  by  getting  the  legal 
title  to  corporate  books.  Wheeler  v.  United  States,  236  U.  S.  478.  But  the  con- 
verse proposition  is  by  no  means  true,  that  he' may  keep  the  protection  from  the 
introduction  of  documentary  evidence  that  he  would  have  had  while  he  retained 
it,  after  the  title  and  possession  have  gone  to  someone  else. 

"It  is  true  that  the  transfer  of  the  books  may  have  been  against  the  defendant's 
will,  but  it  is  compelled  by  the  law  as  a  necessary  incident  to  the  distribution  of 
his  property,  not  in  order  to  obtain  criminal  evidence  against  him.  Of  course, 
a  man  cannot  protect  his  property  from  being  used  to  pay  his  debts  by  attach- 
ing to  it  a  disclosure  of  crime.  If  the  documentary  confession  comes  to  a  third 
hand  alio  intuitu,  as  this  did,  the  use  of  it  in  court  does  not  compel  the  defend- 
ant to  be  a  witness  against  himself." 

The  privilege  may  not  be  asserted  so  as  to  prevent  the  production  and 
surrender  to  the  trustee  of  those  documents,  books,  deeds  and  instruments 
in  writing,  relating  to  the  bankrupt's  business,  the  actual  title  to  which  passes 
to  the  trustee  by  operation  of  law  under  §  70  (a)  (1)  as  defined  by 
§  1  (13).9» 

In  re  Harris,  221  U.  S.  374,  36  A.  B.  R.  303:  "The  question  is  not  of  testimony 
but  of  surrender — not  of  compelling  the  bankrupt  to  be  a  witness  against  himself 
in  a  criminal  case,  present  or  future,  but  of  compelling  him  to  yield  possession 
of  property  that  he  no  longer  is  entitled  to  keep.  If  a  trustee  had  been  appointed, 
the  title  to  the  books  would  have  vested  in  him  by  the  express  terms  of  section 
70,  and  the  bankrupt  could  not  have  withheld  possession  of  what  he  no  longer 
owned,  on  the  ground  that  otherwise  he  might  be  punished.  That  is  one  of 
the  misfortunes  of  bankruptcy  if  it  follows  crime.  The  right  not  to  be  compelled 
to  be  a  witness  against  oneself  is  not  a  right  to  appropriate  property  that  may 
tell  one's  story.'' 

United  States  v.  Halstead,  27  A.  B.  R.  302,  195  Fed.  295  (D.  C.  111.):  "If  the 
order  had  been  to  produce  the  books  in  a  criminal  investigation  pending  before 
the  grand  jury  and  they  contained  matter  that  might  incriminate  himself,  he 
would  have  come  under  the  protection  of  the  fifth  amendment,  and  nothing  short 
of  statutory  immunity  would  then  suffice.  But  the  order  was  to  deliver  them 
as  property,  the  title  to  which  was  passed  from  him,  and  if,  as  an  incident  of 
that  charrge  of  possession  they  should  come  to  be  used  as  evidence  in  a  criminal 
prosecution,  it  is  one  of  the  misfortunes  of  bankruptcy.  As  was  said:  'The 
right  not  to  be  compelled  to  be  a  witness  against  one's  self  is  not  a  right  to  ap- 
propriate property  that  may  tell  one's  story.'  " 

And  surrender  to  a  receiver  may  be  enforced  because  the  right  to  enforce 
title  in  the  trustee  later  appointed  carries  with  it  the  right  to*  enforce  sur- 
render of  possession  to  the  receiver  in  the  meantime. 

In  re  Harris,  221  U.  S.  274,  26  A.  B.  R.  302:     "As  the  bankruptcy  court  could 

90.    Impliedly   and   obiter,    Kerrch   v.  (D.  C.  N.  Y.),  where  this  principle  ap- 

United  States,  32  A.  B.  R.  544,  171  Fed.  parently   was    applicable,    but   was    not 

366   (C.  C.  A.  Mass.).     Compare,  In  re  adverted  to. 
Harris,   20  A.   B.   R.  911,   164   Fed.   393 
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have  enforced  title  in  favor  of  the  trustee,  it  could  enforce  possession  ad  interim 
in  favor  of  the  receiver." 

Nor  may  the  privilege  be  asserted  to  prevent  the  introduction  into  evi- 
dence of  the  bankrupt's  books  of  account  and  papers  already  in  the  posses- 
sion of  the  trustee  or  receiver.^i 

It  has  been  held  that  the  use  of  the  bankrupt's  books  and  papers  violates 
neither  the  Fourth  nor  Fifth  Amendment  to  the  Federal  Constitution. ^^ 

§  1559.  Where  Answer  by  No  Reasonable  Possibility  Could  Tend 
to  Incriminate,  No  Privilege. — But  where  the  answer  to  a  question  can- 
not by  any  reasonable  possibility  tend  to  incriminate  him,  the  bankrupt  or 
witness,  he  must  answer.^^ 

Brown  v.  Walker,  161  U.  S.  599:  "The  object  of  the  law  is  to  afiford  to  a 
party,  called  upon  to  give  evidence  in  a  proceeding  inter  alios,  protection  against 
being  brought  by  means  of  his  own  evidence  within  the  penalties  of  the  law. 
But  it  would  be  to  convert  a  salutary  protection  into  a  means  of  abuse  if  it  were 
to  be  held  that  a  mere  imaginary  possibility  of  danger,  however  remote  and  im- 
probable, was  sufficient  to  justify  the  withholding  of  evidence  essential  to  the 
ends  of  justice.'' 

In  re  Levin,  11  A.  B.  R.  382,  131  Fed.  388  (D.  C.  N.  Y.) :  "As  I  understand 
the  rule,  if  the  question  is  of  such  a  description  that  the  answer  may  or  may 
not  criminate  the  witness,  he  can  refuse  to  answer  (Judge  Marshal's  opinion 
on  Burr  trial).  But  if  the  court  is  convinced  that  the  answer  to  the  question 
cannot  by  any  possibility  criminate  him  and  especially  if  the  witness  does  not 
sw.ear  that  he  believes  it  would,  it  is  the  duty  of  the  court  to  compel  him  to 
answer.  Otherwise  every  bankrupt  can  absolutely  refuse  to  be  examined  at  all." 
The  syllabus  in  this  case  is:  "A  bankrupt  under  examination  may  be  punished 
as  for  contempt  for  refusing  to  answer  question:  (1)  As  to  the  accuracy  of  a 
creditor's  proof  of  claim;  (2)  as  to  whether  or  not  the  signature  to  notes  held 
by  a  creditor  were  his;  (3)  Whether  or  not  he  knew  a  particular  creditor  who 
had  filed  a  claim,  and  whether  or  not  he  was  a  salesman  in  his  employ;  (4)  as  to 
the  identity  of  his  check  book  after  testifying  that  he  could  tell  whether  or  not 
a  check  has  been  paid  by  reference  to  each  of  his  checks;  as  each  of  the  ques- 
tions could  not,  by  any  of  the  questions  asked,  tend  to  degrade  or  incriminate 
him.'' 

Obiter,  In  re  Kantor  &  Cohen,  9  A.  B.  R.  104,  117  Fed.  356  (D.  C.  N.  Y.): 
"In  a  case  where  it  clearly  appears  to  the  court  that  a  party  from  whom  evi- 
dence is  sought  -contumaciously  or  mistakenly  refuses  to  furnish  that  which 
cannot  possibly  injure  him,  he  will  not  be  permitted  to  shield  himself  behind 
the  privilege,  but  generally  the  party  best  knows  what  he  cannot  furnish  with- 
out accusing  himself  and  where  it  is  not  perfectly  evident  and  manifest  that  the 
evidence  called  for  will  not  be  incriminating,  the  privilege  must  be  allowed," 

In  re  Hess,  14  A.  B.  R.  826,  134  Fed.  109  (D.  C.  Pa.):  "But  who  is  to  be 
the  judge  whether  or  not  the  books  and  papers  do  actually  contain  evidence  of 
an  incriminating  nature,  as  alleged  by  the  bankrupt?  Can  it  be  that  upon  the 
filing  of  an  involuntary  petition  in  bankrviptcy,  the  bankrupt  can  refuse  to  de- 
liver possession  of  the  books  and  papers  to  the  trustee,  when  called  upon  to  do 

91.  Kerrch  v.  United  States,  32  A.  93.  In  re  Franklin  Syndicate,  4  A.  B. 
B.  R.  544,  171  Fed.  366  (C.  C.  A.  Mass.).  R.    511,    114    Fed.   305    (D.    C.    N.   Y.). 

92.  United  States  v.  Halstead,  27  A.  Compare,  inferentially.  In  re  Hark 
B.  R.  302  (Ct.  App.  Dist.  Columbia).  Bros.,  14  A.  B.  R.  635  (D.  C.  Penn.). 
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so,  by  answering  that  they  contain  incriminating  evidence?  He  may  desire 
to  retain  possession  of  his  books  for  the  purpose  of  concealing  assets,  or  he  may 
honestly  be  mistaken  as  to  the  effect  of  the  evidence  alleged  to  be  incriminat- 
ing; the  transactions,  which,  in  his  judgment,  are  incriminating,  may  not  be  acts 
or  transactions  of  an  incriminating  nature,  and,  if  established,  may  not  con- 
stitute an  offense;  the  Statute  of  Limitations  may  bar  a  prosecution.  All  these 
matters  must  be  considered  in  passing  upon  the  question  as  to  whether  or  not 
the  books  do  contain  evidence  of  an  incriminating  nature. 

"When  a  witness  is  before  the  court  in  a  proceeding,  and  a  question  is  pro- 
pounded, it  must  appear  to  the  court,  from  the  circumstances  of  the  case  and 
the  nature  of  the  evidence  which  the  witness  is  called  to  give,  that  there  is  rea- 
sonable ground  to  apprehend  danger  to  the  witness  from  being  compelled  to  an- 
swer, to  entitle  him  to  the  privilege  of  silence,  and  where  the  fact  of  the  wit- 
ness being  in  danger  be  once  made  apparent  to  the  court,  great  latitude  should 
be  allowed  to  him  in  judging  for  himself  of  the  effect  of  any  particular  ques- 
tion.    +    *     * 

"This  being  the  practice  when  witnesses  are  called  to  testify  and  claim  their 
privilege,  it  is  equally  important,  under  the  Bankrupt  Law,  that  the  Court  should 
pass  upon  the  probability  of  danger  to  the  bankrupt  when  he  jpleads  his  con- 
stitutional privilege,  upon  a  demand  made  by  a  trustee  in  bankruptcy  for  him  to 
deliver  his  books  and  papers,  as  required  by  that  Act." 

In  re  Rosenblatt,  16  A.  B.  R.  308,  143  Fed.  663  (D.  C.  Pa.):  "It  is  contended 
that  the  bankrupts  are  the  sole  judges  of  that  question,  and  they  are  not  re- 
quired to  do  more  than  to  claim  their  constitutional  privilege  that  they  are 
the  sole  judges  of  the  question  as  to  whether  or  not  the  books  do  contain  such 
evidence,  and  that  they  are  not  required  in  any  manner,  by  the  production  of 
evidence,  to  satisfy  the  court  that  their  claim  has  some  foundation  in  fact.  If 
this  be  the  law,  then,  bankrupts  in  every  case  can  retain  their  books,  and  cred- 
itors will  be  unable  to  secure  evidence  of  what  in  most  mercantile  concerns 
is  the  most  valuable  asset,  to-wit:  The  book  accounts.  It  would  be  the  greatest 
possible  encouragement  to  dishonest  debtors  to  practice  frauds  upon  their  cred- 
itors and  then  destroy  the  evidence  of  it.  But  this  question  has  been  settled  by 
the  courts.  They  have  taken  a  more  reasonable  view,  which  requires  that  it 
shall  appear  to  the  court  that  the  claim  is  made  in  good  faith  and  that  there  is 
reasonable  ground  to  apprehend  danger  from  the  production  of  the  books,  and 
when  this  fact  does  appear  then  great  latitude  should  be  allowed  the  claimant  in 
judgment  for  himself  as  to  the  effect  of  any  particular  question  or  production  of 
a  book.  'But  it  would  be  to  convert  a  salutary  protection  into  a  means  of  abuse 
if  it  were  to  be  held  that  a  mere  imaginary  possibility  of  danger,  however  re- 
mote and  improbable,  was  sufficient  to  justify  the  withholding  of  evidence  es- 
sential to  the  ends  of  justice.'  Brown  v.  Walker,  101  U.  S.  599.  And  it  would 
be  equally  potential  in  converting  a  salutary  protection  into  a  means  of  abuse  if 
a  bankrupt  were  permitted  to  judge  entirely  for  himself,  regardless  of  the  facts, 
whether  or  not  the  production  of  a  book  will  tend  to  incriminate  him." 

Obiter,  In  re  Walsh,  4  A.  B.  R.  693;  696,  104  Fed.  518  (D.  C.  S.  Dak.):  "And 
in  questions  where  the  referee  is  satisfied  clearly  that  the  bankrupt  would  not 
criminate  himself  by  answering  the  same,  he  would  not  be  entitled  to  the  pro- 
tection." 

Inferentially  and  obiter.  In  re  Nachman,  .8  A.  B.  R.  183,  114  Fed.  905  (D. 
C.  S.  C.) :  "Under  the  provisions  of  §  7,  the  witness  is  compelled  to 
give  testimony  concerning  his  business,  and  he  cannot  interpose  objections  which 
will  shut  out  all  light  whatever  from  his  creditors.  The  constitutional  immunity 
can  only  be  invoked  to  protect  him  from  answering  a  question  the  answer  to 
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whfch  might  subject  him  to  prosecution.  In  the  further  conduct  of  the  examina- 
tion the  referee  is  directed,  whenever  a  question  is  propounded,  to  notify  the 
witness  that  he  is  not  required  to  answer  it  if  the  answer  would  tend  to  criminate 
himself.  It  is  only  questions  of  that  nature  that  he  may  refuse  to  answer.  He 
is  not  to  be  permitted  to  interpose  his  constitutional  immunity  as  a  shield  to 
every  inquiry  concerning  his  business,  nor  is  his  counsel  to  be  permitted  to  de- 
lay or  obstruct  inquiry  by  making  objections  for  him." 

In  re  Bendheim,  24  A.  B.  R.  254  (D.  C.  N.  Y.) :  "Undoubtedly  it  is  always 
a  difficult  thing  to  say  at  just  what  point  a  bankrupt  who  is  compelled  to  answer, 
and  who  claims  his  privilege,  should  be  allowed  the  exercise  of  his  own  unques- 
tioned judgment  of  the  danger  of  self-incrimination.  A  priori  no  question  can 
be  said  to  be  outside  of  the  range  of  proof  of  some  crime,  and  to  allow  him  to 
stand  mute  in  all  cases  is  to  give  him  the  privilege,  of  keeping  silent  as  to  all  his 
affairs,  in  the  interest  of  merely  pedantic  and  verbal  integrity  of  principle.  While 
in  all  cases  he  must  be  given  the  benefit  of  all  doubts,  there  must  be  something 
which  gives  rise  to  a  probability  of  damage  upon  which  a  doubt  may  be  based. 
Queen  v.  Boyes,  1  B.  &  S.  311,  321.  *  *  *  But  in  the  absence  of  some  claim 
on  his  part  coupled  with  some  proof  of  reasonable  expectation  that  that  claim 
has  a  basis,  his  danger  is  in  my  judgment  purely  academic." 

And  the  same  qualification  applies  to  the  right  to  omit  from  schedules 
reference  to  certain  transactions. 

In  re  Podolin,  30  A.  B.  R.  576,  205  Fed.  563  (D.  C.  Pa.,  affirmed,  Podolin  v. 
Warner  Dry  Goods  Co.,  31  A.  B.  R.  796,  210  Fed.  97,  C.  C.  A.  Pa.)  [quoted  also 
at  §  1558] :  "But  their  objection  to  filling  out  the  other  schedules  cannot  be  sus- 
tained. These  (A3,  A4,  B2C,  and  B3a)  require  them  to  set  forth  certain  facts 
about  their  financial  condition  in  October,  and  I  have  not  been  convinced  that 
these  facts  have  so  close  a  connection  with  the  written  representations  about 
their  condition  that  were  mailed' in  the  preceding  June  as  would  tend  to  convict 
them  of  a  postal  crime  in  making  such  representations.  In  my  opinion  the  con- 
nection, if  it  exists  at  all,  is  remote  and  contingent,  and  need  not  be  taken  into 
account." 

However,  even  v^fhere  the  answers  might  perhaps  be  inculpatory  yet  the 
bankrupt  may  not  refuse  altogether  to  file  schedules,  but  must  make  a  bona 
fide  effort  to  comply  with  the  provisions  of  the  Act,  without  incriminating 
himself. 

In  re  Podolin,  29  A.  B.  R.  406,  202  Fed.  1014  (D.  C.  Pa.,  affirmed  sub  nom. 
Podolin  V.  Warner  Dry  Goods  Co.,  31  A.  B.  R.  796,  210  Fed.  97,  C.  C.  A.  Pa.): 
"As  a  general  proposition,  the  referee's  ruling  that  the  bankrupts  must  file  sched- 
ules, so  far  as  they  can  do  so  without  incriminating  themselves,  is  obviously  cor- 
rect. But  until  an  effort  is  made  to  comply  with  his  order,  it  is  practically  impos- 
sible for  the  court  to  decide  whether  a  particular  fact  is  to  be  included  or  omitted. 
To  decide  that  a  bankrupt  is  not  bound  to  put  his  hand  to  a  declaration  of  fact 
that  may  incriminate  him,  does  not  advance  a  particular  dispute  very  much;  what 
is  required  is  an  effort  in  good  faith  by  the  bankrupt  to  file  a  schedule  that  obeys 
the  Act  up  to  the  point  where  the  court  can  see  that  further  obedience  would 
violate  the  constitutional  protection.  When  the  bankrupts  present  such  sched- 
ules as  they  can  conscientiously  declare  to  be  a  compliance  with  the  order  (saving 
their  constitutional  rights)  the  referee  will  then  be  able,  either  to  order  them 
to  do  specific  acts  or  to  approve  the  refusal  to  do  them;  and  in  either  event  the 
District  Court  will  then  have  something  definite  to  rule  upon.  Until  such  a  situ- 
ation is  presented,  the  discussion  is  almost  wholly  academic.'' 
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And  he  must  set  forth  in  his  schedules  that  he  refuses  to  answer  the 
query  because  of  danger  of  incrimination :    mere  silence  is  not  enough. 

§  1560.  Privilege  Does  Not  Authorize  Refusal  to  Be  Sworn  Alto- 
gether nor  to  Produce  Documents  nor  to  Pile  Schedules. — And  the 

privilege  does  not  authorize  a  bankrupt  to  refuse  altogether  to  be  sworn,  nor 
to  refuse  altogether  to  produce  the  documents  or  books,  but  simply  to  refuse 
to  answer  questions  as  they  are  put  or  to  allow  inspection  of  the  particular 
document  or  pages  of  the  book  as  they  are  called  for :  the  bankrupt  must  be 
sworn  and  the  books  or  documents  must  be  produced.^* 

In  re  Hark  Bros.,  14  A.  B.  R.  634,  136  Fed.  986  (D.  C.  Pa.) :  "The  order  to  pro- 
duce them  before  him  should  have  been  complied  with,  and  then  the  question 
as  to  whether  this  plea  of  the  bankrupts  is  well  founded  could  be  determined 
by  the  referee." 

In  re  Hess,  14  A.  B.  R.  563,  564,  134  Fed.  109  (D.  C.  Pa.):  "Where,  under 
these  circumstances,  a  bankrupt  pleads  this  privilege,  he  should  be  required  to 
bring  the  books  and  papers,  which  he  alleges  contain  the  incriminating  evidence, 
before  either  the  court  or  referee  in  bankruptcy,  and  when  it  is  made  to  appear 
that  his  plea  is  well  founded,  the  court  can  make  such  order  in  the  case  as  will 
fully  protect  him  from  discovery  of  such  evidence,  and,  at  the  same  time,  if 
possible,  enable  the  trustee  to  obtain  such  information  from  the  books  as  is  al- 
ways   necessary   and   indispensable    in   the    settlement    of   bankrupt    estates." 

Compare,  even  stronger  rule,  In  re  Harris,  20  A.  B.  R.  911,  164  Fed.  292  (D. 
C.  N.  Y.) :  "A  rule  under  which  a  bankrupt  may,  in  any  case,  at  his  own  option, 
refuse  to  produce  his  books  may,  in  many  instances,  almost  paralyze  the  power 
of  the  court  to  administer  the  estate.  No  business  of  any  considerable  magnitude 
can  be  or  is  carried  on  without  keeping  books  of  account;  and  when  such  a  busi- 
ness becomes  bankrupt  it  is  practically  almost  impossible  for  a  receiver  or  trustee 
to  properly  discharge  his  duties  without  having  possession  of  the  books  of  the 
business.  In  view  of  this  necessity  in  bankruptcy  cases  it  has  been  held  that  a 
bankrupt  is  not  permitted  to  withhold  his  books  from  his  trustee  on  his  mere 
assertion  that  they  tend  to  incriminate  him,  but  must  produce  them  before  the 
court  or  referee  in  bankruptcy  in  order  to  have  the  question  determined  whether 
they  do,  in  fact,  tend  to  incriminate  him;  and  that,  if  it  appears  that  they  do  con- 
tain incriminating  evidence,  the  court  can  make  such  an  order  as  will  protect 
the  bankrupt  from  the  use  of  such  evidence  for  any  criminal  proceeding,  and  at 
the  same  time  will  enable  the  trustee  to  make  such  use  of  the  books  as  may  be 
necessary  to  administer  the  estate." 

Nor,  as  we  have  seen  in  the  preceding  section,  will  it  permit  the  bankrupt 
to  refuse  altogether  to  file  schedules :  he  must  not  only  file  the  schedules  but 

94.  As  to  books,  see  decision  of  Dis-  Brenner,   6  A.   B.   R.  470,  109   Fed.   663 

trict  Court  embodied  in   opinion  of  C.  (D.  C.  Penn.). 

C.  A.  in  Goodman  v.  Brenner,  6  A.  B.  The    bankrupt    is    not    permitted    to 

R.  470,  109  Fed.  481  (C.  C.  A.  La.);  In  qualify    his     oath:     the     constitutional 

re  Rosenblatt,  16  A.  B.  R.  308,  143  Fed.  guaranty  protects  him  without  express 

668  (D.  C.  Penn.).  reservation.  In  re  Scott,  1  A.  B.  R.  49, 

No   appeal   lies   from   such   ruling,   it  95  Fed.  815  (D.  C.  Pa.), 

being    simply    an    interlocutory    order  Compare,  In  re  Podolin,  29  A.  B.  R. 

and    not    a    final    order,    Goodman    v.  408,  202  Fed.  1014  (D.  C.  Pa.),  quoted 

on  other  points  at  §§  1558,  1559. 
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must  state  therein  that  the  reason  he  omits  the  particular  itfem  is  that  its 
answer  would  tend  to  incriminate  him. 8*=' 

§  1561.  Privilege  to  Be  Claimed  at  Time  Question  Asked  or  Pro- 
duction Demanded. — The  time  to  claim  the  privilege  is  when  the  question 
is  asked,  and,  if  not  then  claimed,  it  is  waived. ^^ 

Burrell  %'.  State,  194  U.  S.  572,  12  A.  B.  R.  132:  "The  statute  does  not  pro- 
hibit the  use  of  testimony  against  the  consent  of  him  who  gave  it.  It  prescribes 
a  rule  of  competency  of  evidence  which  may  or  may  not  be  insisted  upon.  It  does 
not  declare  a  policy  of  protection  of  which  cannot  be  waived.  And  the  time 
to  avail  of  it  is  when  the  testimony  is  offered.  After  the  testimony  is  admitted, 
its  probative  force  cannot  be  limited.  This  could  not  be  contended  even  under 
the  broader  provision  of  the  Constitution.  A  witness  who  voluntarily  testifies 
cannot  resist  the  effect  of  the  testimony  by  claiming  that  he  was  not  compellable 
to  give  it. 

"In  the  case  at  bar,  the  court  dealt  with  testimony  which  had  been  admitted 
without  question  or  objection.     *     *     *  , 

"In  the  case  at  bar,  as  we  have  already  said,  plaintiff  in  error  did  not  claim 
the  protection  afforded  him  by  the  Bankrupt  Act.  He  made  no  objection  to 
the  use  of  the  testimony  which  he  gave  before  the  referee,  nor  does  he  now  urge 
its  use  as  error.  He  broadly  claimed,  and  now  claims,  exemption  from  prosecu- 
tion.    For  the  reasons  we  have  given  the  claim  is  untenable." 

And  when  the  book  or  document  is  about  to  be  inspected. ^^ 
The  privilege  should  be  claimed  by  the  witness  himself. 

In  re  Nachman,  8  A.  B.  R.  180,  184,  114  Fed.  995  (D.  C.  S.  C.) :  "If  he  claims  that 
the  answer  to  any  question  propounded  would  tend  to  criminate  him,  he  cannot 
be  compelled  to  answer.  This  claim,  to  be  effective,  should  be  made  by  the  wit- 
ness himself,  but  the  referee  should  notify  him  that  a  statement  that  such  an- 
swer would  tend  to  criminate  him  would,  if  false,  subject  him  to  a  prosecution 
for  perjury,  as  would  any  other  false  oath." 

If  testimony  once  be  freely  given  or  production  of  documents  once  be 
freely  made,  the  testimony  or  documents  may  of  course  be  used  thereafter, 
for  the  privilege  is  purely  personal  and  may  be  waived. 

In  re  Tracy  &  Co.,  23' A.  B.  R.  438,  177  Fed.  532  (D.  C.  N.  Y.) :  "Moreover, 
if  freely  given  once,  it  may  of  course  be  used  thereafter  (Tucker  v.  United 
States,  151  U.  S.  164),  for  the  privilege  is  purely  personal  and  may  be  waived. 
Brown  v.  Walker,  161  U.  S.  591,  597." 

In  re  Bendheim,  24  A.  B.  R.  254,  180  Fed.  918  (D.  C.  N.  Y.):  "Having  vol- 
unteered upon  a  disclosure  of  what  was  in  his  shop  at  that  time,  he  -had  waived 
his  privilege,  for  it  is  well  settled  that  having  once  embarked  upon  such  a  dis- 
closure he  has  waived  his  privilege  and  cannot  thereafter  stop  halfway." 

94a.   See   ante,   §   1559;   also   compare  Fed.   326    (D.    C.   N.   Y.);   In   re   Tracy 

impliedly.   In   re   Podolin,   29   A.   B.   R.  &   Co.,   23  A.   B.   R.   438,   177    Fed.   532 

406,  202  Fed.  1014   (D.   C.  Pa.);  Podo-  (D.  C.  N.  Y.). 

lin  V.  Warner  Dry  Goods  Co.,  31  A.  B.  96.    In    re    Hark   Bros.,    14   A.    B.    R. 

■R.  796,  BIO  Fed.   97   (C.   C.  A.   Pa.   af-  563,   564,   134   Fed.   109   (D.   C.   Penn.) ; 

firming.   In   re   Podolin,   supra).  In   re   Tracy   &   Co.,   33   A.    B.   R.   438, 

95.  In  re  Mellen,  3  A.  B.  R.  226,  97  177   Fed.   532   (D.   C.  N.  Y.). 
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Even  where  the  trustee  has  permitted  such  documents  to  be  used  by  the 
state  authorities  in  prosecution  of  the  bankrupt  in  the  state  courts. ^^ 

It  has  been  held,  however,  that  where  the  bankrupt  or  other  witness  has 
given  the  testimony  or  produced  the  document  under  coercion,  as,  for  ex- 
ample, under  the  pressure  of  a  court  order,  and  not  freely,  the  privilege 
would  continue.^''''' 

Obiter,  In  re  Tracy  &  Co.,  23  A.  B.  R.  438,  177  Fed.  533  (D.  C.  N.  Y.):  "Had 
the  petitioner,  for  example,  resisted  the  receiver  and  been  compelled  by  an  order 
of  contempt  to  turn  over  his  books,  it  might  well  be  that  he  would  retain  the  priv- 
ilege. Boyd  I'.  United  States,  116  U.  S.  616.  I  do  not  even  say  that  the  mere  claim 
of  privilege  would  not  be  enough  to  preserve  his  rights  or  that  he  was  obliged 
to  wait  for  the   receiver  actually  to  obtain  an  order  of  contempt  against  him.'' 

§  1562.  Privilege   Not  Waived  by  Voluntary  Bankruptcy. — The 

bankrupt  does  not  waive  the  privilege  by  filing  a  voluntary  petition. ^^ 

U.  S.  V.  Goldstein,  12  A.  B.  R.  760,  132  Fed.  789  (D.  C.  Va.) :  "It  is  sug- 
gested that  one  who  files  a  voluntary  petition  in  bankruptcy,  who  in  theory,  at 
least,  knows  that  he  may  be  required  to  make  full  disclosures  under  §  7,  cl.  9, 
of  the  Bankruptcy  Act  is  in  the  position  of  a  defendant  in  a  criminal  case  who 
voluntarily  takes  the  witness  stand  in  his  own  behalf,  and  that,  having  waived 
his  constitutional  privilege  in  respect  to  self-incrimination,  he  cannot  refuse  to 
answer  any  question.  For  the  sake  of  argument  it  may  be  conceded — though 
I  have  not  referred  to,  and  have  not  found,  any  Virginia  decision  so  holding — 
that,  when  a  defendant  in  a  criminal  cause  voluntarily  goes  on  the  stand  and  tes- 
tifies in  his  own  behalf,  he  cannot,  on  cross-examination,  claim  his  privilege  and 

97.  In  re  Tracy  &  Co.,  33  A.  B.  R.  he  not  waive  the  privilege  on  cross- 
438,  177  Fed.  533  (D.  C.  N.  Y.).  examination    as    to    same    matters?    U. 

97a.   But  compare,  ante,  §  1558;  also  s.   v.    Goldstein,   13   A.   B.   R.   760,    132 

Johnson  v.  U.  S.,  337  U.  S.  600,  30  A.  Ped.  789    (D.   C.  Va.) ;   In  re  Walsh,  4 

B.  R.  14,  quoted  at  §  1558.  a.  B.  R.  693,  696,  104  Fed.  518   (D.  C. 

98.  In  re  Hawthorn,   3  A.   B.   R.  398  s    Dak ) 

l^B-  ^^L    qS,°p''1' Jn  m    r''^w■^^  'compare.   Com.  v.   Ensign,   23  A.   B. 

A    B.  R.  396,  93  Fed    340  (D.  C   Wis.) :  ^    ^g    l^^^  ^^    guper.  Ct.  151. 

This  case  was  rightly  decided  but  was  „,              t,        •    •         tt          r    t-> 

placed   on   the   ground   that   the   privi-  Trustee    Permitting    Use     of    Docu- 

lege    was    waived    by   voluntary   bank-  ments  or  Testimony  in  State  Prosecu- 

ruptcy  rather  than  that  the  title  of  the  tions.— -Although   it   is   no    part   of   the 

documents    itself    had    passed    to    the  duty  of  the  trustee,   perhaps    to  assist 

trustee    by    operation    of     law     under  '"  ^^e  prosecution   of  a  bankrupt  in  a 

s  70   (a)    (1)  State    court    for    an    offense    connected 

Also,  compare,  modification  of  contra  with  the  assets  or  with  the  bankruptcy, 

rule,   obiter.   In   re   Walsh,   4  A.    B.   R.  yet  tt  is  not  improper  for  him  to  do  so 

693,  104  Fed.  518   (D.   C.  S.  Dak.):     "I  and    it   may   become      indeed      part    ot 

will  say,  however,  that  it  is  not  every  good- citizenship  for  him  to  do  so.     In 

question  that  the  bankrupt  may  refuse  L?   Tracy   &   Co.    23  A.   B     R.   438.   177 

to  answer.     He  would  not  be  protected  Fed.  533  (D.  C.  N.  Y.).    Also,  see  ante, 

in   case   a   question   was   clearly   cross-  S  915- 

examination    of   what    he     had    volun-  Showing  Books  to  Bankrupt's  Busi- 

teered    himself,    either    in    his    petition  ness  Rival. — If  the  trustee  proceeds  to 

and  schedules,  or  any  testimony  he   had  .«how  the  books  to  trade   rivals  of  the 

already  given  before  the  referee."  tiankrupts   so   as   to   prejudice   them   in 

Compare,  obiter,  quaere.   In  re  Hess,  reestablishing   themselves    in   business, 

14  A.  B.  R.  563,  563,  134  Fed.  109  (D.  C.  it  would  clearly  be  wanton  and  illegal. 

Wash.).  misu'^e  of  power.     Obiter,  In  re  Tracy 

Quaere,    if   witness    volunteers   testi-  &   Co.,   23  A.   B.  R.   438,   177   Fed.   533 

mony  tending  to  incriminate  him  does  (D.  C.  N.  Y.). 
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refuse  to  answer;  and  while  there  is  some  likeness  between  the  two  cases,  the 
analogy  is  not  perfect.  It  seems  to  me  that  the  position  of  the  bankrupt  is  rather 
more  like  that  of  a  defendant  in  a  criminal  case,  who  has  proposed  to  testify 
in  his  own  behalf,  and  who  before  so  doing  concludes  to  claim  his  constitutional 
privilege." 

§  1562-|.  Conditional  Waiver  of  Privilege. — It  is  possible  that  the 
witness  may  condition  the  production  of  the  document  or  the  giving  of  his 
testimony  so  as  to  limit  its  use,  where  the  privilege  otherwise  would  be 
absolute. 

Obiter,  In  re  Tracy  &  Co.,  23  A.  B.  R.  438,  177  Fed.  532  (D.  C.  N.  Y.):  "The 
delivery  might  have  been  conditional,  but  it  was  not.  *  *  *  So  long  as  the 
petitioner  retained  his  constitutional  privilege,  he  might  decline  to  assist  any 
prosecution  against  himself;  or  he  might  surrender  to  this  court  his  books  only 
on  condition,  but  when  he  waives  it,  he  must  waive  it  for  all  those  purposes 
for  which  courts  exist,  and  I  cannot  limit  them  so  as  to  exclude  the  proposed 
use  here." 

§  1563.  Pendency  of  Litigation  with  Witness,  No  Excuse  for  Re- 
fusing to  Testify. — The  fact  that  a  controversy,  or 'even  a  law  suit,  is 
already  pending  in  the  state  court  with  the  witness,  involving  the  same 
matter,  and  that  the  examination  will  oblige  him  to  uncover  his  defense, 
will  not  excuse  the  witness  from  testifying.  That  is  precisely  what  the 
examination  is  for — to  ascertain  the  real  facts  pertaining  to  the  bankrupt's 
acts,  conduct  and  property ;  ^°  nor  is  it  a  sufficient  excuse  that  his  answers 
will  give  evidence  which  the  trustee  may  use  in  a  subsequent  civil  action 
against  him.i  Disclosure  of  the  truth  cannot  constitute  an  injury  in  the 
eyes  of  the  law,  except  where  it  might  tend  to  incriminate. 

§  1564.  Conversely,  Pendency  of  Litigation  Not  Requisite. — Con- 
versely, an  examination  of  a  third  person  may  be  demanded  although  no 
action  is  pending  and  no  issue  joined. ^ 

[1867]  In  re  Krueger,  3  Low.  182:  "These  examinations  thus  stand  in  effect 
on  the  footing  of  summary  bills  of  discovery.  The  discovery  cannot  be  limited 
by  reference  to  an  action  pending,  for  there  is  no  such  limitation  in  the  law,  but 
it  is  to  be  confined  to  the  subject  matter,  the  trade,  dealings  and  estate  of  the 
bankrupt." 

§  1564^.  Right  to  Inspect  Testimony  Taken  on  General  Exam- 
ination.— The  testimony  taken  on  general  examination  is  part  of  the 
record  in  the  case  and  is  open  to  the  inspection  of  all  persons  entitled  to 
inspect  such  records.^ 

99.    In   re   Clifife,   3   A.   B.   R.   257,   97  2.     In  re  Fixen  &  Co.,  2  A.  B.  R.  822, 

Fed.  540  (D.  C.  Penn.).  96  Fed.  748   (D.  C.  Calif);  In  re  Wil- 

1.  In  re  Howard,  3  A.  B.  R.  584,  95  cox,   6  A.   B.   R.  366,   109   Fed.   628   (C. 

Fed.  415  (D.  C.  Calif.,  citing  In  re  Fay,  C.  A.  N.  Y.). 

3  N.  B.  Reg.  660;  In  re  Pioneer  Paper  3.     See   ante,    §   915;   also,   see    In   re 

Co.,   7     N.     B.     Reg.   250;     Garrison    v.  Samuelsohn,  23  A.  B.  R.  538,  174  Fed. 

Markley,  7  N.   B.   Reg.  346).  911    (D.   C.   N.  Y.),   quoted  at   §   915. 
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Thus,  a  creditor  who  has  not  filed  his  claim  is  entitled  to  such  inspection ;  * 
e\en  though  it  will  embarrass  the  trustee  in  bringing  suit  against  such 
creditor  later. ^ 

§  1565.  Privileged  Communications  Respected. — Of  course  priv- 
ileged communications  are  to  be  respected  as  much  in  bankruptcy  as  else- 
where. Thus,  confidential  communications  between  attorney  and  client  are 
to  be  respected. 

People's  Bk.  v.  Brown,  7  A.  B.  R.  478,  112  Fed.  652  (C.  C.  A.  N.  J.):  "This 
court  has  neither  authority  nor  inclination  to  repudiate  the  rule  which  protects 
from  exposure,  unless  with  the  client's  consent,  all  communications  between  him 
and  his  counsel,  made  during  the  subsistence  of  that  relation,  in  reference  to  any 
matter  respecting  which  the  latter  has  been,  and  properly  could  be,  profession- 
ally consulted.  This  rule  was  applied,  apparently  for  the  first  time,  in  the  case 
of  Berd  v.  Lovelace,  Gary,  88,  and  for  three  centuries,  at  least,  it  has  been  stead- 
ily upheld  by  the  courts  upon  the  ground  that  for  the  proper  administration  of 
the  law  the  confidence  which  it  encourages  the  client  to  repose  in  the  attorney 
to  whom  he  resorts  for  legal  advice  and  assistance  should  upon  all  occasions  be 
invoidable.     But  it  has  been  forcibly  and  vehemently  assailed." 

Thus,  by  statute,  in  Michigan  the  taxpayer's  return  to  the  assessors  is 
privileged  and  may  not  be  used  for  discovery  of  assets.^ 

But  witnesses  claiming  the  communication  to  be  privileged  may  be  sub- 
jected to  preliminary  examination  to  enable  the  court  to  determine  for  itself 
whether  the  communication  sought  for  be,  in  the  circumstances,  a  priv- 
ileged one. 

People's  Bk.  v.  Brown,  7  A.  B.  R.  475,  112  Fed.  652  (C.  C.  A.  N.  J.):  "There- 
fore, it  is  requisite  that  in  every  instance  it  shall  be  judicially  determined  whether 
the  particular  communication  in  question  be  really  privileged,  and,  in  order  that 
such  primary  determination  may  be  advisedly  made,  't  is  indispensable  that 
the  court  shall  be  apprised,  through  preliminary  inquiry,  of  the  characterizing 
circumstances.  There  is  no  presumption  of  privilege,  and  though  its  allowance 
may,  in  a  clear  case,  be  founded  upon  the  voluntary  statement  of  the  attorney 
that  his  knowledge  of  the  fact  to  which  he  is  asked  to  testify  was  acquired  in 
professional  confidence,  yet  wherever,  as  in  this  case,  the  circumstances  suggest 
that  the  sufficiency  of  the  grounds  of  that  statement  should  be  considered,  it  is 
the  right  of  the  opposing  party  to  demand  that  the  proponent  of  the  privilege 
shall  be  submitted  to  such  interrogation  as  may  be  necessary  to  test  its  validity." 

And  the  privilege  does  not  extend  to  information  gained  by  the  attorney 
from  other  sources  than  confidential  communications  by  his  client.''  And 
a  communication  to  a  wife  to  be  privileged  must  be  confidential.^ 

§  1566.  Bankrupt's  Wife  Examined  Touching  "Business  Rela- 
tions."— But  the  bankrupt's  wife  may  be  required  to  submit  to  examination, 

4.  See  ante,  §  915;  also,  see  In  re  C.  In  re  Reid,  17  A.  B.  R.  477  (D. 
Samuelsohn,  23  A.  B.  R.  528,  174  Fed.       C.   Mich.). 

<)11   (D.  C.  N.  Y.),  quoted  at  §  915.  7.    In  re  Ruos,  20  A.  B.  R.  281,   159 

5.  See   ante,   §    915;   also,   see    In    re  Fed.  252   (D.   C.   Pa.). 
Samuelsohn,  23  A.  B.  R.  528,  174  Fed.  8.    Jacobs  v.  United  States,  20  A.  B. 
911   (D.   C.  N.  Y.),  quoted  at  §  915.  R.  550,  161  Fed.  694   (C.   C.  A.  Mass.). 
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notwithstanding  the  general  rule  privileging  transactions  between  husband 
and  wife. 8 

This  modification  of  the  common  law  and  statutory  provision  relative  to 
privileged  communications  was  a  valuable  amendment  to  the  law,  for  be- 
fore it  was  incorporated  into  the  law  it  was  possible  to  cover  up  the  most 
frequently  recurring  kinds  of  fraud,  namely,  fraudulent  transfers  between 
husband  and  wife,  both  spouses  hiding  behind  the  privilege  of  the  marital 
relation.    To  be  sure,  the  amendment  to  §  21  (a)  contains  the  proviso: 

"Provided  that  the  wife  may  be  examined  only  touching  business  transacted 
by  her  or  to  which  she  is  a  party,  and  to  determine  the  fact  whether  she  has 
transacted  or  been  a  party  to  any  business  of  the  bankrupt.'' 

But  this  proviso,  on  analysis,  will  be  seen  not  to  interfere  greatly  with  a 
full  and  free  investigation  into  all  the  business  dealings  between  husband 
and  wife. 

Nevertheless  the  scope  of  the  examination  of  the  bankrupt's  wife  since 
the  Amendment  of  1903,  is  still  not  unlimited. 

In  re  Worrell,  10  A.  B.  R.  744,  125  Fed.  159  (D.  C.  Pa.):  "But,  even  in  such 
an  inquiry,  she  cannot  be  examined  generally,  the  proviso  to  the  clause  specially 
confines  the  examination  to  'business  transacted  by  her,  or  to  which  she  is  a 
party,  and  to  determine  the  fact  whether  she  has  transacted  or  been  a  party  to 
any  business  of  the  bankrupt.'  Her  own  separate  business  is,  of  course,  not  the 
subject  of  inquiry  at  all,  but  it  is  at  this  point  precisely  that  questions  are  most 
likely  to  arise.  Is  the  particular  business  her  own,  or  is  it  her  husband's?  Ob- 
viously, she  cannot  be  allowed  to  determine  that  question  for  herself,  and  the 
result  is,  that  a  certain  degree  of  latitude  in  her  examination  must  of  necessity 
be  permitted,  in  order  that  the  court  may  be  sure  that  she  has  not  been,  and  is 
not  now,  transacting  business  as  a  mere  cover  for  the  bankrupt,  or  in  aid  of  a 
scheme  to  injure  his  creditors.  If  the  course  of  inquiry  should  reveal  matters 
that,  in  the  end,  turn  out  to  concern  herself  alone,  such  a  result  is  to  be  regretted; 
but  this  cannot  always  be  obviated,  and  it  is  certainly  better  than  to  allow  her 
to  decide  conclusively  that  the  business  is  hers  by  making  a  bare  assertion  to 
that  effect." 

§  1567.  Competency  of  Witnesses   Governed  by  What   Law. — 

The  competency  of  witnesses  in  bankruptcy  is,  to  be  sure,  governed  by  the 
Federal  law.  Rev.  Stat.,  U.  S.,  §  858,  together  with  such  modification  as 
the  Amendment  of  1903,  §  21  (a)  introduces,  by  making  a  wife  competent 
touching  business  transactions  with  her  husband. i° 

9.  Bankr.  Act,  §  21  (a),  as  amended.  bankrupt  and  his  wife,  to  appear 
Compare,  as  to  rule  before  the  Amend-  *  *  *  to  be  examined  concerning  the 
ment  of  1903,  In  re  Mayer,  3  A.  B.  R.  acts,  conduct  or  property  of  a  bank- 
323,  96  Fed.  826  (D.  C.  Wis.);  In  re  rupt  whose  estate  is  in  process  of  ad- 
Cohn,  5  A.  B.  R.  16,  104  Fed.  328  (D.  ministration  under  this  Act:  Pro- 
C.  Mo.) ;  In  re  Jefferson,  3  A.  B.  R.  174,  vided.  That  the  wife  may  be  examined 
96  Fed.  826  (D.  C.  Wash.) ;  In  re  Fow-  only  touching  business  transacted  by 
ler,  1  A.  B.  R.  555,  93  Fed.  417  (D.  C.  her  or  to  which  she  is  a  party,  and  to 
Wis.).  determine    the    fact     whether    she     has 

10.  Bankr.  Act,  §  21  (a) :  "A  court  transacted  or  been  a  party  to  any  busi- 
of  bankruptcy  may,  *  *  *  require  any       ness  of  the  bankrupt." 

designated        person,        including     the 
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Smith  V.  Township,  17  A.  B.  R.  748,  150  Fed.  357  (C.  C.  A.  Mich.):  "It  was 
objected  to  the  testmony  of  Chamberlain  above  recited  that  he  was  an  incompe- 
tent witness  in  regard  to  the  transactions  between  himself  as  agent  of  the  bond- 
ing company  and  the  bankrupt,  because  of  a  statute  of  Michigan  excluding  the 
testimony  of  one  who  has  acted  as  an  agent  for  one  party  to  a  transaction,  where 
the  other  party  has  since  deceased,  relative  to  any  matter  equally  within  the 
knowledge  of  such  other  party.  This  objection  is  renewed  here.  But  this  pro- 
ceeding was  in  a  federal  court,  and  as  the  statute  of  the  United  States  relating 
to  the^competency  of  witnesses,  as  affected  by  their  interests,  covers  the  subject 
and  is  paramount,  the  State  statute  is  not  the  test,  as  the  District  Judge  rightly 
held." 

But  Revised  Statutes  of  the  United  States,  §  858,  was  amended  by  the 
Act  of  June  27,  1906,  under  which  it  has  been  held  that  the  law  of  the 
state  wherein  the  Federal  court  is  held  is  to  govern  as  to  the  competency  of 
witnesses. 1^  But,  of  course,  this  amendment  of  Revised  Statutes,  §  858, 
does  not  prevail  over  the  specific  provision  of  §  21a,  of  the  Bankruptcy 
Act,  making  the  wife  a  competent  witness  in  bankruptcy  proceedings.  So, 
since  the  Amendment  of  June  27,  1906,  to  Revised  Statutes,  §  858,  and  the 
Amendment  of  1903  to  the  Bankruptcy  Act,  §  21a,  the  complete  statement 
of  the  competency  of  witnesses  in  the  bankruptcy  courts  is  as  follows :  The 
competency  of  witnesses  to  testify  in  bankruptcy  is  governed  by  the  state 
law  wherein  the  particular  federal  court  is  sitting,  except  that,  regardless 
of  state  law,  a  party  may  not  testify  to  transactions  with  a  deceased  person 
where  the  opposite  party  is  the  executor  or  administrator,  and  also  except 
that  the  wife  of  the  bankrupt  may  be  examined,  but  be  examined  only, 
touching  business  transacted  by  her  with  or  for  the  bankrupt  or  to  which 
she  is  a  party  and  to  determine  the  fact  whether  she  has  transacted  or  been 
a  party  to  any  business  of  the  bankrupt. 

§  1568.  Contempt  for  "Willfully  Evasive"  or  "Flagrantly  False" 
Testimony. — The  bankruptcy  court  has  power  to  punish  a  witness  for 
contempt  for  willfully  evasive  or  flagrantly  false  testimony  on  general  ex- 
amination.i^  And  such  false  swearing  is  punishable  as  a  contempt  al- 
though also  punishable  as  a  crime. '^^ 

In  re  Fellerman,  17  A.  B.  R.  785,  149  Fed.  244  (D.  C.  N.  Y.) :  "Perjury  in  the 
presence  of  the  court  is  a  contempt  as  old  as  the  courts  themselves.  It  is  'un- 
doubtedly a  great  contempt'     Stockham  v.   French,   I   Bing.  365." 

11.  In  re  Hoffman,  28  A.  B.  R.  680,  B.  R.  68,  155  Fed.  908  (D.  C.  N.  Y.), 
199  Fed.  448  (D.  C.  N.  Y.);  In  re  quoted  at  §  3331;  In  re  Schulman,'  21 
Thompson,  28  A.  B.  R.  794,  197  Fed.  A.  B.  R.  388,  164  Fed.  440,  167  Ped. 
681  (D.  C.  N.  J.);  fbefore  amendment  231  (D.  C.  N.  Y.),  quoted  at  §  2331; 
of  June   27,    1906]    In   re   Josephson,   9  In   re    Cashman,   21   A.   B.    R.   385,   168 

A.  B.   R.   349    (D.   C.   Ga.).     Also,   see  Fed.   1008    (D.   C.   N.  Y.),  wherein  the 
§  551.  defense     of    insanity    was     raised     but 

12.  In  re  Fellerman,  17  A.  B.  R.  785,  found  not  sustained  by  the  proof;  In 
149  Fed.  244  (D.  C.  N.  Y.);  In  re  re  Schulman,  33  A.  B.  R.  809,  177  Fed. 
Michaels,  38  A.  B.  R.  38.  See  post,  §  ]91  (C.  C.  A.  N.  Y.),  affirming  21  A. 
3331;   also,   obiter,   In   re   Gitkin,   31   A.  B.  R.  388.  quoted  at  §  2331. 

B.  R.  113,  164  Fed.   71   (D.  C.  N.  Y.),  13.    'Obiter,  In  re  Gitkin,  31  A.  B.  R. 
quoted  at  §  3331;  Ex  parte  Bick,  19  A.       113,  i64  Fed.  71  (D.  C.  Pa.). 
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"It  is  a  'gross  piece  of  contempt.'  Chicago  Directory  Co.  v.  U.  S.  Directory 
Co.,  133  Fed.  194." 

Thus,  repetitions  of  "I  don't  know"  or  "I  don't  remember,"  about  mat- 
ters which  undoubtedly  must  have  been  known  by  the  witness  and  must 
have  been  in  his  memory,  may  be  contempt.^* 

§  1568|.  Attendance  of  Bankrupts  or  Witnesses  Confined  as  Pris- 
oners or  in  Institutions. — The  attendance  of  bankrupts  or  witnesses 
confined  as  prisoners  or  in  asykuns  may  be  procured  by  the  writ  of  habeas 
corpus  ad  testificandum.  This  writ  is  not  the  high  prerogative  writ  of  ha- 
beas corpus,  but  is  merely  the  ancient  common-law  precept,  now  authorized 
by  statute,  to  bring  a  prisoner  into  court  to  testify;  and  it  may  be  granted 
and  issued  by  the  court  at  chambers;  but  its  issuance  is  a  matter  of  dis- 
cretion, even  in  cases  where  the  prisoner  is  the  bankrupt  and  his  testimony 
is  wanted  at  the  first  meeting  of  his  creditors. 

In  re  Thaw,  21  A.  B.  R.  561,  166  Fed.  71  (C.  C.  A.  Pa.,  affirming  S.  C,  33  A.  B. 
R.  687,  172  Fed.  288) :  "That  the  writ  under  consideration  was  rightfully  allowed 
in  the  first  instance  need  not  be  questioned,  and  we  think  is  not  questionable; 
but  in  our  opinion  it  is  likewise  clear  that  the  order  under  which  it  was  issued 
was  subject  to  revocation  and  the  writ  itself  to  annulment.  *  *  *  That  writ 
was  not  the  high  prerogative  writ  of  habeas  corpus,  the  great  object  of  which 
is  deliverance  from  unlawful  imprisonment,  and  which  either  a  court,  a  justice, 
or  a  judge  may  grant  and  adjudicate,  but  was  merely  the  ancient  common-law 
precept  to  bring  a  prisoner  into  court  to  testify,  and  it  was  none  the  less  the 
process  of  the  court  from  which  it  issued  because  the  order  for  its  issuance  ema- 
nated from  a  judge  at  chambers.  It  was  granted  and  issued  to  bring  a  prisoner 
before  the  United  States  District  Court  at  Pittsburg,  in  order  that  his  testimony 
might  there  be  taken,  and  it  was  directed  to  the  custodian  of  his  person,  not  that 
an  'inquiry  into  the  cause  of  restraint  of  liberty'  might  be  made,  but  with  an 
object  analogous  to  that  sought  to  be  attained  by  directing  a  subpoena  duces 
tecum  to  the  custodian  of  an  evidential  document,  who,  of  course,  upon  cause 
shown,  may  subsequently  be  excused  from  producing  it.  'If  the  desired  wit- 
ness is  confined  in  jail  [or  in  a  State  hospital  for  the  criminal  insane]  a  subpoena 
would  be  of  no  avail,  since  he  could  not  obey  it  and  his  custodian  would  still 
lack  authority  to  bring  him.  Accordingly  a  writ  to  the  custodian  is  necessary, 
ordering  the  prisoner  to  be  brought  to  give  testimony.  This  writ  of  habeas 
corpus  ad  testificandum,  grantable  in  discretion  at  common  law,  is  now  usually 
authorized  by  statute  as  a  matter  of  course.'  Wigmore  on  Evidence,  vol.  4, 
§  2199.  It  is  unnecessary,  we  think,  to  say  anything  further  in  support  of  our 
conclusion  that  the  District  Court,  'Judge  James  S.  Young  presiding,'  did  not 
overstep  its  lawful  authority  in  quashing  the  writ  in  question,  unless,  as  has 
been  suggested,  the  scope  of  its  general  power  in  this  respect  was  in  some  way 
curtailed  by  §  7  of  the  Bankruptcy  Act.  *  *  *  That  section,  no  doubt,  makes 
it  the  duty   of  a  bankrupt  to  attend  the  first  meeting  of   creditors,   and  to  do 

14.    See    post,  §     3331;    In  re    Cash-  (D.  C.  N.  Y.),  quoted  at  §  3331;  In  re 

man,    31   A.    B.    R.   385,    168   Fed.    1008  Bick,  19  A.  B.  R.  68,  155  Fed.  908  (D. 

(D     C.    N.    Y.);    In    re    Schulman,    31  C.    N.    Y.),    quoted    at    §    3331;    In    re 

A    B.  R.  388,  164  Fed.  440,  167  Fed.  331  Schulman,  33  A.  B.  R.  809,  177  Fed.  191 

(D.  C.  N.  Y.),  quoted  at  §  3331;  In  re  (C.    C.    A.    N.   Y.),    quoted   at    §    2331. 

Gitkin,   21   A.    B.    R.    113,   164    Fed.    71  See  post,  §  1861. 
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the  several  other  things  there  enumerated;  but  it  does  not  follow,  as  seems  to 
be  supposed,  that  a  'writ  of  habeas  corpus  ad  testificandum  *  *  *  (-g  pro- 
duce the  bankrupt  for  examination  *  *  *  is  a  right  which  his  creditors  have, 
and  *  *  *  which  the  bankrupt  also  has,'  and  that  therefore  it  must  be  al- 
lowed, upheld,  and  enforced,  regardless  of  circumstances  and  conditions.  The 
rule  of  the  common  law  has  always  been  that  this  writ,  which  for  centuries  has 
been  used  to  bring  prisoners  into  court  to  testify,  is  'grantable  in  discretion,' 
and  we  have  not  been  convinced  that  by  forced  implication  there  should  be 
attributed  to  Congress  the  unexpressed  intent  to  abrogate  that  rule,  and  to 
take  from  the  courts  of  bankruptcy  their  wholesome  supervisory  control  of  a 
process  which  manifestly  is  capable  of  misemployment,  perversion  and  abuse 
\\'e  accordingly  hold  that  the  question  raised  by  the  petition  to  quash  was  for 
determination  in  the  exercise  of  a  sound  judicial  discretion." 

And  it  may  be  refused  where  the  bankrupt  may  be  examined  at  the  place 
of  his  confinement. i'^ 

§  1569.  Attendance  of  Witnesses  Residing  Out  of  State  or  Far- 
ther than  One  Hundred  Miles. — It  has  been  held  that  a  witness  cannot  be 
compelled  to  appear  for  examination  before  a  referee  at  a  place  more  than 
one  hundred  miles  distant  from  his  residence,  even  if  it  be  within  the  state ; 
and  that  if  his  testimony  is  sought,  it  can  be  required  only  under  the  rule  of 
the  succeeding  sections ;  ^^  also  that  a  witness  may  not  be  compelled  in  bank- 
ruptcy proceedings  to  appear  for  examination  before  a  referee  at  a  place 
outside  the  state  of  the  witness'  own  residence. ^^  But  these  cases  seem  not 
only  wrong  on  reason  but  also  to  be  founded  on  a  misconstruction  of  the 
proviso  of  §  41  of  the  Act.  Indeed,  it  is  necessary  to  change  the  word 
"and"  to  "or"  in  that  section  of  the  Act  in  order  to  arrive  at  the  conclu- 
sion reached  in  the  cases  criticised.  Tlie  proviso  of  §  41  manifestly  refers 
merely  to  the  established  rule  that  a  witness  may  be  subpoenaed  from  with- 
out the  state  if  within  one  hundred  miles  of  his  residence,  Congress  evi- 
dently merely  seeking  to  make  it  clear  that  nothing  in  the  Act  should  be  held 
to  authorize  the  calling  of  a  witness  from  without  the  state,  if  resident  at 
a  greater  distance  than  one  hundred  miles  from  the  place  of  hearing. 

§  1570.  General  Examination  of  Non-Resident  Bankrupt  or  Wit- 
ness before  Another  Referee,  or  State  Judge. — The  bankrupt  or  any 
other  witness  may  be  ordered  by  ancillary  proceedings  to  appear  in  another 
district  before  another  referee  or  the  judge  of  any  state  court  to  submit  to 
examination  there.  ^^ 

And  habeas  corpus  ad  testificandum  may  be  refused  to  bring  the  bank- 
rupt from  another  State  where  he  is  being  confined  in  an  asylum  for  the 

15.  See  post,  §  1570.  street,  8  A.  B.  R.  760,  117  Fed.  568  (D. 

16.  In  re  Hemstreet,  8  A.  B.  R.  760,       C.   Iowa). 

117  Fed.  568  (D.  C.  Iowa).  18.    Obiter,  In  re  Robinson,  34  A.  B. 

17.  In  re  Cole,  13  A.  B.  R.  300,  133  R.  617,  179  Fed.  734  (D.  C.  Minn.);  im- 
Fed.  414  (D.  C.  Me.);  (1867)  Paine  v.-  pliedly.  Babbitt  v.  Dutcher,  33  A.  B.  R. 
Caldwell,  Fed.  Cas.  10,674;  In  re  Hem-  519,  ?16  U.  S.  103. 

3  R  B— 34 
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criminal  insane,  if  he  can  be  examined  at  the  place  of  his  confinement. ^^ 

§  1571.  Order  for  Examination  in  Another  District,  Whether  An- 
cillary Proceedings  Requisite. — A  serious  question  arises  where  it  is 
desired  to  take  the  examination  of  the  bankrupt  or  of  a  witness  in  another 
district.  Before  the  case  of  Babbitt  v.  Butcher  [216  U.  S.  102]  upholding 
the  ancillary  jurisdiction  of  the  bankruptcy  courts,  it  had  been  held  by  some 
of  the  courts  which  had  denied  such  jurisdiction  that  the  requisite  "order" 
for  the  general  examination,  under  Bankr.  Act,  §  21  (a),  was  to  be  issued 
in  the  original  bankruptcy  proceedings  though  served  upon  the  witness  in 
the  other  district  for  his  appearance  before  a  referee  or  state  judge 
therein ;  ^o  but  it  is  exceedingly  doubtful  that  the  court  has  jurisdiction 
to  issue  an  order  for  service  out  of  its  own  district,  even  a  mere  order  for 
examination,^!  for  the  power  of  the  bankruptcy  courts  is  confined  to  their 
respective  territorial  limits, ^^  and  there  would  be  no  power,  furthermore, 
to  punish  for  disobedience  of  such  order  ^^  committed  in  such  other  dis- 
trict.2*    At  any  rate,  such  examination  may  be  had  in  ancillary  proceedings.-"' 

Obiter,  In  re  Robinson,  34  A.  B.  R.  617,  179  Fed.  724  (D.  C.  Minn.):  "It  is 
thus  seen  that,  if  the  petitioners  have  the  right  to  an  examination  of  McMas- 
ters  under  §  31a  of  the  Bankruptcy  Act,  they  can  obtain  it  by  application  to  the 
United  States  District  Court  for  the  Southern  District  of  Illinois.  Under  these 
circumstances,  I  do  not  feel  called  upon  to  decide  whether  under  that  section 
this  court  has  any  authority  to  issue  an  order  requiring  McMasters  to  appear 
before  the  referee  in  bankruptcy  at  Rock  Island,  or  whether  it  can  authorize 
the  referee  himself  to  require  such  appearance.  Even  if  this  court  did  have 
that  power,  there  are  certain  practical  objections  in  the  way  of  issuance  of  a 
subpoena,  punishment  for  contempt,  and  other  matters  which  might  be  referred 
to,  that  justify  me  in  requiring  the  petitioners  to  proceed  before  the  Illinois 
court.  It  seems  to  me,  however,  that  the  case  does  not  fall  under  paragraph 
'a,'  §  31,  but  rather  under  paragraph  'b'  of  the  same  section,  which  is  as  fol- 
lows: 'The  right  to  take  depositions  in  proceedings  under  this  Act  shall  be 
determined  and  enjoyed  according  to  the  United  States  laws  now  in  force,  or 
such  as  may  be  hereafter  enacted  relating  to  the  taking  of  depositions,  except 
as  herein  provided.'  " 

Ancillary  proceedings  can  only  be  instituted  "in  aid  of"  a  receiver  or 
trustee,  and  presumably  must  be  instituted  by  him  or  in  his  name;  so  that 
the  bankrupt  or  a  creditor,  as  such,  may  not,  in  his  own  name,  obtain  such 

19.    In  re  Thaw,  23  A.  B.  R.  687,  173  22.    Bankr.   Act,   §  3,     "*     *     *     are 

Fed.  288  (D.  C.  Pa.,  affirming  21  A.  B.  hereby  invested,  within  their  respective 

R.  561,   C.   C.  A.),   quoted  at  §   1568J4;  territorial  limits  *  *  *  etc." 

compare,  ante,  §   1568J^.  23.    In  re  Robinson.  24  .\.  B.  R.  OIT, 

20     In  re  VVilliams    10  A.  R  R.  541,  379  pg^,    734   (p    q    Minn.). 

123  Fed.  321  (D.  C.  Tenn.).     Compare,  ..      ^,  .,  j    •   r         ^-  ,,       t 

T  n         \\j  ti  :.  „„„    (->„      10    A     T3  24.     Obiter    and    mferentially.    In    re 

In   re    Geo.    Watkmson    Co.,    12   A.    B.       ■D^k:„,.„„     o^     a     c     t)     n.^     lin    t?  a 

R.   370,   130   Fed.  318    (D.   C.   Pa.);   also  ?°''  '^"°a'    ?1  ^\  ^-    ^-    ^^^'    ^^^    P'^'^" 

compare,  In  re   Sturgeon,  14  A.   B.   R.  '2*  (D;  C-  Minn.). 

681,  138  Fed.  608  (C.  C.  A.  N.  Y.).  25.    Impliedly,     Babbitt    v.    Dutcher, 

21.    In   re   Sutter   Bros.,   11  A.   B.   R.  316  U.   S,   102,   33  A.   B.   R.   519;   In  re 

633,  131  Fed.  654  (D.  C.  N.  Y.)  :     In  re  Madson  Steel  Co.,  316  U.  S.  115,  33  A. 

Robinson,    34    A.    B.    R.    617,    179    Fed.  B.   R.   614;    [1867]    In   re  Tifft,   19   Nat. 

724  (D.  C.  Minn.).  Bankr.  Reg.  301. 
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an  examination  in  another  district  but  may  only  do  so  when  authorized  by 
the  bankruptcy  court  to  use  the  receiver's  or  trustee's  name,  notwithstand- 
ing the  unqualified  words  of  §  21  (a)  granting  such  examination  on  the 
application  of  "any  officer,  bankrupt  or  creditor  *  *  *  "  On  theory, 
however,  it  is  to  be  remembered  that  the  exercise  of  the  drastic  power 
of  examination  into  the  "acts,  conduct  and  property  of  a  bankrupt," 
peculiar  to  bankruptcy  law,  is  justified  only  on  the  basis  that  it  is 
requisite  in  order  to  aid  the  receiver  or  trustee  in  the  administration 
of  the  estate;  and  that  it  is  not  to  be  considered  to  be  given  as  an  inde- 
pendent right  to  be  exercised  by  creditors  or  by  the  bankrupt  in  their 
individual  interests.  It  is  furthermore  to  be  presumed  that  the  bankruptcy 
court  would  be  prompt  to  permit  a  creditor  or  the  bankrupt  to  use  the  re- 
ceiver's or  trustee's  name  for  such  examination,  where  satisfied  that  it 
might  aid  in  the  proper  administration  of  the  estate,  whether  the  receiver 
or  trustee  thought  differently  or  not. 

§  1572.  Method  Where  before  Judge  of  State  Court  or  Another 
Referee. — But  where  the  witness  thus  appears  for  examination  at  a  place 
other  than  that  where  the  proceedings  themselves  are  pending,  the  referee, 
or  judge,  acting  in  the  examination,  perhaps  should  take  down  all  the  testi- 
mony, merely  noting  the  objections  and  not  ruling  upon  them,  such  exami- 
nation to  be  thereupon  filed  with  the  referee  in  charge  of  the  proceedings 
proper,  who  may  himself  then  pass  upon  the  admissibility  of  the  testi- 
mony.^^ 

§  1572|-.  Depositions. — The  right  to  take  depositions  in  proceedings 
in  the  bankruptcy  courts  is  in  general  determined  and  exercised  according 
to  the  rules  of  the  federal  courts.-^  However,  notice  of  the  taking  of  such 
deposition  is  to  be  filed  with  the  Tef  eree  in  each  case ;  ^s  such  rule  being 
based  probably  on  the  double  ground  of  enabling  all  parties  interested  to 
keep  themselves  informed,  if  they  wish,  as  to  the  progress  of  the  admin- 
istration and  also  perhaps  of  supplying  a  sort  of  service  of  notice  upon  the 
whole  body  of  creditors.  When  depositions  are  to  be  taken  in  opposition 
to  the  allowance  of  a  claim,  notice  must  be  served  upon  the  claimant,  and 
when  in  opposition  to  a  discharge  notice  also  must  be  served  upon  the  bank- 
rupt.29 

26.  In  re  Sturgeon,  14  A.  B.  R.  681,  such  as  may  be  hereafter  enacted  re- 
138  Fed.  608  (C.  C.  A.  N.  Y.).  But  fating  to  the  taking  of  depositions  ex- 
compare,  ante,  §  1554.     The  distinction       cept  as  herein  provided." 

made  by  the  able  judge  in  In  re  Wilde's  Whether    deposition    suppressed    for 

Sons,  11  A.  B.  R.  714,  131  Fed.  143  (D.  refusal  to  answer  cross  interrogatories 

C.  N.  Y.),  cited  supra,  however,  ought  because  tending  to  incriminate.     Com- 

to  be  noted,  as  laying  down  the  better  pare,    Carey  v.   Donohue,   31   A.   B.   R. 

rule.  210,  309  Fed.  338  (C.  C.  A.  Ohio). 

27.  Bankr.  Act,  §  31  (b) :  "The  28.  Bankr.  Act,  §  31  (c) :  "Notice  of 
right  to  take  depositions  in  proceed-  the  taking  of  depositions  shall  be  filed 
ings  under  this  act  shall  be  deter-  with  the  referee  in  every  case.  *  *  *" 
mined  and  enjoyed  according  to  the  29.  Bankr.  Act,  §  31  (c) :  "*  *  * 
United    States    laws    now    in    force,    or  When    depositions   are   to   be   taken   in 
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Probably  a  general  examination  into  the  "acts,  conduct  and  property"  of 
the  bankrupt  can  only  be  had  upon  order  duly  made  in  accordance  with 
§  21  (a)  and  not  by  way  of  deposition  under  §  21  (b).  But  a  deposition 
under  §  21  (b)  rather  than  an  examination  under  §  21  (a)  is  the  appropri- 
ate method  in  opposition  to  discharge,  for,  as  we  have  seen  [ante,  §  1555], 
the  general  examination  is  not  to  be  considered  as  a  general  deposition  ad- 
missible in  any  and  all  controversies  whatsoever  that  might  arise  in  the 
course  of  the  proceedings  but  is  a  mere  general  discovery,  admissible  in 
subsequent  litigation  only  by  stipulation  of  counsel  or  as  an  admission 
against  interest  in  some  controversy  with  the  very  witness  himself  as  a 
party  litigant.^" 

§  1573.  Witness,  as  Such,  Not  Entitled  to  Attorney. — A  witness 
is  not  entitled  as  such  to  have  an  attorney,  and  his  attorney  need  not  be 
allowed  to  participate  in  the  proceedings. ^^ 

In  re  Abbey  Press,  13  A.  B.  R.  11,  134  Fed.  51  (C.  C.  A.  N.  Y.) :  "Finally, 
it  is   contended   that   the  petitioner  was   entitled   to   be   represented   by   counsel. 

"No  authority  is  cited  in  support  of  this  proposition.  Such  a  course  would 
be  contrary  to  the  rulings  in  other  courts,  and,  as  we  understand  it,  contrary 
to  the  practice  and  decisions  in  the  bankruptcy  courts.  In  any  event,  no  such 
representation  should  be  allowed  except  in  the  discretion  of  the  court,  that  is, 
of  the  referee." 

§  1574.  But  Is  Entitled  if  Witness  Be  Creditor  or  Bankrupt.— But 

if  the  witness  is  also  a  creditor  who  has  proved  his  claim  in  the  proceedings, 
or  if  he  is  the  bankrupt  himself,^^  it  would  seem  he  may,  as  being  a  party 
to  the  proceedings,  be  entitled  to  an  attorney  and  to  have  his  attorney  heard 
on  the  propriety  of  questions  and  to  participate  in  the  examination  precisely 
as  could  any  creditor  who  is  not  a  witness.  A  contrary  rule  would  allow 
creditors  who  were  not  witnesses  to  have  attorneys  participate  in  the  exami- 
nation; but  would  debar  creditors  who  were  witnesses  from  the  exercise  of 
the  same  right.  So,  also,  by  the  same  contrary  rule,  a  bankrupt,  who  in  fact 
is  precisely  as  much  of  a  party  to  the  proceedings  as  any  creditor,  would  not 
be  entitled  to  have  his  attorney  participate  in  the  examination  when  the 
bankrupt  himself  was  a  witness,  but  would  be  entitled  to  participate  in  the 
proceedings  when  he  was  not  a  witness.  The  contrary  rule  thus  would  lead 
to  absurdity. 

So,  while  it  still  remains  true  that  as  a  mere  witness  neither  a  bankrupt 

opposition  to  the  allowance  of  a  claini  Cases,  No.  3,080,  and  In  re  Fredenburg, 

notice    shall   also    be    served   upon    the  1  N.  B.  Reg.  268,  Fed.  Cases,  No.  5,075, 

claimant,  and  when  in  opposition  to  a  and  In  re  Stuyvesants'  Bk.,  6  Ben.  33, 

discharge   notice   shall   also   be   served  Fed.  Cases,  No.  13,583.     In  re  Cobb,  7 

upon  the  bankrupt."  A.   B.  R.   104   (Ref.   Mass.,  affirmed  by 

30.  In  re  Robinson,  34  A.  B.  R.  617,  D  C.  without  report).  But  see  In  re 
179  Fed.  734  (D.  C.  Minn.),  quoted  at  Fixen,  3  A.  B.  R.  833,  96  Fed.  748  (D; 
§   1573.  C.    Calif.). 

31.  See  In  re  Howard,  3  A.  B.  R.  32.  Contra,  In  re  Adler  &  Co.,  31  A. 
583,   95   Fed.  415    (D.   C.   Calif.),   citing  B.  R.  303. 

In  re  Comstock,  13  N.  B.  Reg.  193,  Fed. 
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nor  any  creditor  is  entitled  to  counsel,  yet,  as  parties  to  the  bankruptcy 
proceedings  they  are  so  entitled,  and  both  the  bankrupt's  attorney,  and  also 
any  creditor's  attorney,  is  entitled  to  cross-examine  witnesses,  where  the 
examination  is  a  "general"  examination. ^^ 

In  re  Hark  Bros.,  14  A.  B.  R.  624,  136  Fed.  986  (D.  C.  Pa.):  "It  is  to  be 
assumed  that  the  referee  will  allow  a  bankrupt  representation  by  counsel  at 
any  hearings  that  may  take  place." 

§  1575.  Witness'  Pees  and  Mileage. — Witnesses,  except  the  bank- 
rupt, are  entitled  to  $1.50  for  each  day's  attendance,  and  5  cents  per  mile 
for  each  mile  going  and  5  cents  for  each  mile  returning.^-^'  The  wife  or 
husband  of  the  bankrupt  is  entitled  to  the  fee,  the  same  as  any  other  "desig- 
nated person."  ^^  The  fees  and  mileage  must  be  tendered  to  the  witness 
at  the  time  of  service,^^  else  contempt  for  disobedience  of  the  subpoena  will 
not  lie. 

§  1576.  Contempt  for  Disobedience  of  Subpoena. — Witnesses  may 
be  punished  for  contempt  for  failure  to  respond  to  a  subpoena  to  attend 
before  a  referee.  But  where  the  witness  is  required  to  attend  more  than 
one  hundred  miles  from  his  residence,  he  should  not  be  attached  for  con- 
tempt for  failure  to  respond  unless  he  has  been  tendered  his  fee  and  mile- 
age.3^ 

§  1577.  No  Witness  Fees  to  Bankrupt,  but  Expenses,  Where 
Examined  Away  from  His  Town.— A  bankrupt  is  not  entitled  to  any 
fees  or  compensation  for  attending  the  court  for  examination,  except  that 
"he  shall  be  paid  his  actual  expenses  from  the  estate  when  examined  or  re- 
quired to  attend  at  any  place  other  than  the  city,  town  or  village  of  his 
residence ;"  3®  although  this  provision  for  reimbursement  would  not  extend 
to  his  attendance  upon  the  hearings  upon  his  application  for  discharge.-'^ 

33.  Contra,   In  re   Cobb,   7  A.   B.   R.  125  Fed.  653  (D.  C.  Penn.) ;  In  re  Boe- 
104    (Ref.   Mass.,   affirmed    by  D.    C).  shore,  10  A.  B.  R.  803  (D.  C.  Penn.). 
Contra,  In  re  Adler  &  Co.,  21  A.  B.  R.  Mere  Order,  While  Witness  on  Stand, 
303  (D.  C.  La.).  to  Bring  Document  Held,  under  Facts 

34.  Section  848,  U.  S.  Rev.  Stat.  of  Case,  Not  Sufficient,  in  Absence  of 
Claimant    re-examined    upon    recon-      Notice  or   of   Subpoena   Duces  Tecum, 

sideration  of  his  claim  has  been  held  and  Failure  to  Bring  Not  Contempt. — A 
entitled  to  reimbursement  for  his  rea-  mere  order  on  a  witness  while  he  is 
sonable  traveling  expenses  and  hotel  on  the  stand,  to  bring  in  a  document  at 
bills  but  not  counsel  fees,  where  an  a  later  hearing,  has  been  held  under  the 
agreement  to  that  eflfect  has  been  made,  circumstances  not  sufficient,  over  his 
In  re  Geo.  Watkinson  Co.,  13  A.  B.  protest  and  in  the  absence  of  notice  or 
R.  370,  130  Fed.  318  (D.  C.  Penn.).  of  a  subpoena  duces  tecum,  and  failure 
Otherwise  such  reimbursement  would  to  produce  it  has  been  held  not  con- 
be  clearly  improper.  tempt.     In   re  Johnson   &  Knox  Lum- 

35.  In   re   Marcus,  30  A.   B.   R.   397,  ber  Co.,  18  A.   B.   R.  51,  151   Fed.   307 
160  Fed.  239  (D.  C.  Vt.).  (C.   C.  A.   Ills.). 

36.  In  re  Boeshore,  10  A.  B:  R.  803  38.    Bankr.  Act,  §  7   (9). 

(D    C.  Penn.) ;  In  re  Kerber,  10  A.  £>.  39.     Obiter    and    inferentially,    In    re 

R    747,   135   Fed.   653   (D.   C.   Penn.).  Shanker,  15  A.  B.  R.  109,  138  Fed.  863 

37.  In   re   Kerber,   10  A.   B.   R.   747,       (D.   C.   Penn.). 
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§  1578.  Bankrupt  Voluntarily  Removing  Residence  after  Adjudi- 
cation Not  Entitled  to  Reimbursement. — If  the  bankrupt  voluntarily 
remove  his  residence,  after  he  has  been  adjudicated  bankrupt,  he  would  not 
be  entitled  to  such  reimbursement  and  could  not  saddle  the  extra  expense 
upon  his  creditors. 

In  re  Groves,  6  A.  B.  R.  733  (Ref.  Ohio  affirmed  by  D.  C.) :  "The  bankrupt 
is  not  entitled  to  reimbursement  for  his  expenses  in  returning  for  examination, 
where  he  has  voUmtarily  removed  his  residence  from  the  district  after  bank- 
ruptcy.'' 

§  1579.  Employment  of  Stenographer. — Upon  the  application  of  the 
trustee  an  order  may  be  made  by  the  referee  autliorizing  liim  to  employ  a 
stenographer  at  the  expense  of  the  estate  to  take  down  the  general  exami- 
nation of  the  bankrupt  and  witnesses  and  for  other  examinations,  but  the 
statute  itself  prescribes  that  the  estate  shall  not  be  liable  for  the  expense 
of  such  employment  beyond  the  rate  of  ten  cents  per  folio,  that  is  to  say, 
per  100  words,  for  both  taking  down  and  transcribing  the  testimony.-^'*' 

In  re  Ellett  Elec.  Co.,  28  A.  B.  R.  453,  196  Fed.  400  (D.  C.  N.  Y.):  "As  to 
the  allowances.  According  to  the  certificate  of  the  referee,  the  assets  of  the 
bankrupt  estate  realized  $590.78,  and  he  made  allowances  to  the  trustee,  his 
attorney,  to  the  attorney  of  the  bankrupt,  and  to  stenographers  amounting  to 
$325.94,  leaving  a  balance  of  $164.84,  taking  into  consideration  the  disapproval 
of  the  Ellett  claim,  for  distribution  among  preferred  creditors.  In  view  of  the 
services    rendered,    certain    of   the    allowances    are    thought    excessive. 

"The  record  consists  of  53  pages,  of  which  only  about  30  are  testimony.  The 
stenographers  were  allowed  $62.12,  which  amount  is  inordinate.  Where  three 
duplicate  copies  are  supplied,  a  charge  of  40  cents  per  page  has  in  other  cases 
that  have  come  before  this  court  been  held  a  fair  and  reasonable  compensation. 
The  assets  of  the  estate  were  known  to  the  trustee  at  the  time  the  Ellett  claim 
against  the  bankrupt  was  before  the  referee  to  be  insufficient  to  pay  in  full  the 
preferred  claims;  therefore,  it  would  have  been  sufficient  to  have  taken  the 
substance  of  the  evidence  arising  on  the  disputed  claim,  and  a  summary  dis- 
position would  have  been  proper.  If  the  claimant  desired  a  fuller  examination 
or  more  complete  record,  he  himself  should  have  borne  the  stenographer's  ex- 
penses. By  §  38,  subd.  5,  of  the  Bankruptcy  Act,  on  the  application  of  the  trus- 
tee, a  stenographer  may  be  employed  at  the  expense  of  the  estate,  but  the 
compensation  cannot  exceed  10  cents  per  folio  for  reports  and  transcripts  of 
the  proceedings.  In  view  of  the  fact  that  three  duplicate  copies  were  furnished, 
perhaps  a  reasonable  additional  compensation  would  not  have  been  subject  to 
criticism,  though  I  think  that  additional  copies  should  be  paid  for  by  the  par- 
ties desiring  them.  The  large  outlay  for  stenographer's  fees  and  charges  before 
referees  and  special  masters  in  bankruptcy  is  a  serious  barrier  to  an  economical 
administration  of  estates  in  bankruptcy,  and  such  expenses  should  be  curtailed 
whenever  possible.  In  the  federal  courts,  where  there  is  no  official  stenographer, 
the    expense    for   taking   shorthand    notes    of   examination    and   transcribing   the 

40.    Bankr.  Act,  §  38   (5) :     "Referees  expense   of  the   estate   at  a   compensa- 

may    'upon    application    of   the   trustee  tion   not   to   exceed   10   cents   per   folio 

during    the    examination    of    the    bank-  for  reporting  and  transcribing  the  pro-  , 

rupt  or  other  proceedings  authorize  the  ceedings."     In  re  Todd,  6  A.  B.  R.  88, 

employment    of    stenographers    at    the  109    Fed.   265    (D.    C.   N.   Y.). 
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same  is  usually  divided  by  the  litigants  and  taxed  to  the  extent  of  the  amount 
paid  in  favor  of  the  prevailing  party.  The  record  in  this  case  does  not  show  that 
the  trustee  authorized  the  employment  of  the  stenographers  or  objected  thereto. 
As  much  of  the  expenses  was  incurred  in  conducting  the  examination  relating  to 
the  Ellett  claim,  the  expense  for  stenographer's  services  should  rightly  fall  on 
the  defeated  party,  but,  as  no  objection  to  the  employment  of  a  stenographer 
was  made  by  the  trustee,  I  will  allow  an  expense  not  exceeding  $31.30,  or  40 
cents  per  page  for  the  three  copies  of  testimony  to  be  charged  against  the  es- 
tate." 

The  statutory  provision,  of  course,  does  not  mean  that  the  stenographer  is 
compelled  to  work  at  such  rate  of  compensation,  but  only  that  such  part  of 
the  compensation  as  will  be  at  the  rate  of  ten  cents  per  folio  shall  be 
charged  against  and  paid  for  from  the  estate.  Evasions  of  this  provision  of 
the  law  are  not  to  be  tolerated.  Creditors  may  personally  make  up  any 
deficiency  if  the  stenographer  is  unwilling  to  take  the  compensation  which 
'may  be  charged  against  the  estate.  And  if  the  testimony  be  not  transcribed, 
the  provisions  of  §  38  (5)  would  not  forbid  the  allowance  of  a  per  diem 
to  the  stenographer,  for  taking  down  the  testimony  in  shorthand. 

However,  the  strict  wording  of  the  statute,  §  38  (5),  mentions  only  the 
trustee  as  the  applicant  for  leave  to  employ  a  stenographer  at  the  expense 
of  the  estate,  and  it  has  been  held  that  the  trustee  must  rnake  the  applica- 
tion.*i  It  has  also  been  held  that  different  rules  are  to  prevail  before  the 
adjudication  and  reference  to  the  referee.*^ 

Where  there  are  no  funds  in  the  estate,  if  the  bankrupt  desires  the  testi- 
mony on  general  examination  to  be  taken  down  in  writing,  he  may  be  com- 
pelled to  furnish  indemnity  therefor.^'^ 

41.  In  re  Todd,  6  A.  B.  R.  88,  109  Fed.  694  (D.  C.  N.  Y.).  But  compare. 
Fed.  365  (D.  C.  N.  Y.).  §  1543. 

42.  In  re  Stark,  18  A.  B.  R.  467,  15S  43.    In  re  Goldstein,  19  A.   B.  R.  96, 

155  Fed.  695   (D.  C.  N.  Y.). 


CHAPTER   XXXII. 

Jurisdiction  of  the  Bankruptcy  Court  Where  Another  Court  Al- 
ready Has  Custody  :  Conflict  oe  Jurisdiction. 

Synopsis   of   Chapter. 

§  1580.  Jurisdiction    and    Conflict   of   Jurisdiction    in    Collecting    and    Protecting 

Assets. 
§  1581.  Courts  Cautious  in  Dealing  with  Conflict  of  Jurisdiction. 
§  1583.  If  State  Court  First  Obtains  Possession,  It  Retains  Jurisdiction,  Except 

in  Three  Instances. 
§  1583.  Simply    because    Bankruptcy    Court    Preferable    or    Trustee    Interested, 

Not  Sufficient  to  Confer  Jurisdiction. 
§  1584.  But  State  Courts  May  Be  Permitted  to  Retain  Jurisdiction  Where  Bet- 
ter  Suited   to  Adjust   Rights,    Even   Where    Bankruptcy    Court    Might 

Have  Jurisdiction. 
§  1584J^.  Or  Bankruptcy  Court  May   Surrender  Custody. 
§  1585.  Replevin   and   Other   Suits   Asserting   Ownership,    Where    Seizure    Made 

First  by  State  Court,  Not  Abated. 
§  1586.   Foreclosure  and  Other  Suits   Not  Themselves   Creating  Liens   Nullified 

by  Bankruptcy,  but  Simply  Enforcing  Liens,  etc.,  Not  Abated,  Where 

Started  before  Bankruptcy. 
§  1587.  Custody  of  State  Court  Preserved  in  Part,  and  in  Part  Superseded. 
§  1588.  Attachments  Obtained  Prior  to  Four  Months,  Not  Abated. 
§  1589.  Landlord's  Levy. 
§  1590.  Partnership  Dissolution  Suits. 

§  1591.  Fraudulent  Transfer   Suits   Instituted   before   Four   Months. 
§  1593.  Fraudulent   Transfer    Suit   within    Four   Months    iff  Aid    of    Levy    Made 

before  Four  Months,  Not  Abated. 
§  1593.  Creditors'  Bills  Instituted  before  Four  Months. 
§  1594.  Assignments  and  Receiverships   Created  before   Four  Months. 
§  1595.  Administrators,    etc.,    Where    Bankrupt    Owns    Interest    in    Estate,    Not 

Disturbed. 
§  1595J4.  Awards  of  Arbitrators. 
§  1596.  Trustee's    Intervention    in    State    Court    Proceedings    Does    Not    Oust 

State  Court. 
§  1597.  State   Courts  Administer   Bankrupt  Law   and   Trustee,   Intervening,    Not 

Confined  to  Rights  Accorded  by  State  Law. 
§  1598.  Bankruptcy  Court  May  Enjoin  to  Permit  Intervening  of  Trustee. 

DIVISION   1. 

§  1599.  First  Exception  to  Rule  That  State  Court  Retains  Jurisdiction  if  First 

Obtaining  Possession. 
§  1600.  Same   Subject   Discussed,   Ante,   "Liens   by   Legal   Proceedings   Nullified 

by  Bankruptcy." 
§  1601.  When  Lien  Nullified  Property  Recoverable  by  Summary  Order. 

DIVISION   3. 

§  1603.  Second  Exception  to  Rule  That  State  Court  Retains  Jurisdiction  if  First 
Obtaining  Custody. 
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§  1603.  Basis  of  Superseding  Custody  of  Assignee  and  Receiver. 

§  1604.  Possession  under  General  Assignments  Superseded. 

§  1605.  Likewise,  upder  State  Court  Receiverships. 

§  1606.  General  Assignment  Not  Per  Se  Illegal  nor  Void  but  Voidable  Merely. 

§  1607.  Unless  Petition  Filed  within  Four  Months,  Followed  by  Adjudication, 
State   Court's   Custody  Not   Superseded. 

§  1608.  But  if  Filed  within  Four  Months  and  Adjudication  Occurs,  Assignment 
Void. 

§  1609.  Until  Adjudication,  Custody  Not  Superseded. 

§  1610.  Assignee  or  Receiver  May  Be  Enjoined. 

§  1611.  May  Be  Ordered  Summarily  to  Surrender  Assets. 

§  1611J4.  But  Only  on  Due  Notice  arid  Hearing. 

§  1613.  No  Summary  Order  as  to  Sums  Already  Disbursed. 

§  1613.  Sales  by  Assignee  under  Void  Assignment. 

§  1614.  Assignee  Has  Lien  upon  Surrendered  Assets  for  Expenses  and  Com- 
pensation. 

§  1615.  Assignment  Must  Be  "General"  and  "Bona  Fide,"  Not  "Partial"  nor 
"Fraudulent." 

§  1616.  Receivers  Likewise  Entitled  to  Lien  Where  Receiverships  Nullified  by 
Bankruptcy. 

§  1617.  Likewise,  Mortgagees  in  Possession  under  Mortgage  Executed  for  Ben- 
efit of  All  Creditors  Assenting. 

§  1617J4.  Tranferees  under  Arrangements  for  Effecting  Compositions  Out  of 
Court. 

§  1618.  Also,  Attaching  Creditors  Where  Attachment  Lien  Preserved  for  Bene- 
fit of  Estate. 

§  1619.  Where  Attachment  Really  for  Benefit  of  All,  Creditor  Entitled  to  Re- 
imbursement. 

§  1620.  Whether  Extent  of  Lien  May  Be  Fixed  by  State  Court  before  Surrender. 

§  1621.  Only  Expenses  and  Compensation  for  Services  Beneficial  to  Estate  and 
Reasonable,  Allowed. 

§  1623.  Others'  Rights,  to  Be  Worked  Out  Through  Assignee  or  Receiver. 

§  1623.  How  Assignee's   or  Receiver's   Rights  to  Be   Presented. 

§  1623J4,.  Adverse  Claimant's  Rights  Preserved. 

§  1634.  Liability  on  Assignee's  Bond  on  Superseding  of  State  Court's  Custody. 
Custody. 

DIVISION   3. 

§  1625.  Third  Exception  to  Rule  That  State  Court  Retains  Jurisdiction  if  First 
to  Obtain  Custody. 

§  1636.  Basis  of  Supersedence,  Paramount  Authority  Conferred  by  Constitu- 
tion, and  Necessary  Implication  from  §  70. 

§  1637.  State  Bankruptcy  and  Insolvency  Laws  Not  Prohibited. 

§  1638.  But  Suspended  during  Existence  of  Federal  Bankruptcy  Law,  as  to  All 
Classes  Subjected  to  Latter. 

§  1639.  State  Insolvency  and  Bankruptcy  Laws  Ipso  Facto  Suspended. 

§  1630.  Not  Suspended  nor  Inoperative  as  to  Classes  Not  Covered  by  Federal 
Bankruptcy  Act. 

§  1631.  State  Bankruptcy  and  Insolvency  Laws  Simply  Held  in  Abeyance. 

§  1633.  Bankruptcy  and  Insolvency  Laws,  and  General  Assignment  Laws,  Dis- 
tinguished. 

§  1633.  Various  Holdings  as  to  What  Amount  to  "Insolvency"   Proceedings. 
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§  1634.  Receiverships    and    Winding    Up    of    Insolvent    Corporations,    Whether 

Insolvency  Proceedings. 
§  1635.  Procedure  to  Procure  Surrender  from  State   Bankruptcy   or   Insolvency 

Courts. 
§  1636.  Thus,  State  Court  Receiver  May  Be  Enjoined. 
§  1637.  Comity  Requires  Resort  First  to  State  Tribunal. 

DIVISION  4. 
§  1638.  Voluntary  Surrender  by  State  Court. 

SUBDIVISION   "a." 

§  1639.  Pending  Suits   against   Bankrupt — Subrogation   of  Trustee   to   Creditor's 

Lien  Where  Lien  Preserved. 
§  1640.  Pending  Suits  by  Bankrupt — Substitution  of  Trustee. 
§  1641.  Preliminary  Order  of  Approval  Proper. 
§  1643.  Probability  of  Success  Should  Appear. 
§  1643.  Only  Suits  on  Rights  Passing  to  Trustee  Authorized. 
§  1644.  Defendant  Not  Released  by  Failure  of  Trustee  to  Assume  Prosecution. 
§  1645.  Ordering  Trustee  to  Apply  for  Leave  to  Defend. 
§  1646.  Intervening  Not  Usually  Proper  Except  Where  Property  Involved. 
§  1647.  Intervening  in  Suits  in  Personam. 
§  1648.  State  Court  Governed  by  State  Law  and  Judicial  Policy  in  Granting  or 

Refusing  Application. 
§  1649.  Manner   of  Intervention. 

§  1650.  Trustee  Bound  as  Any  Other  Litigant,  on  Intervention. 
§  1650J4.  Making  Trustee  Party  Defendant. 
§  1651.  Stay  of   Pending  Suits. 

§  158  0.  Jurisdiction  and  Conflict  of  Jurisdiction  in  Collecting  and 
Protecting  Assets. — In  the  orderly  development  of  the  treatise,  the  subject 
is  now  reached  of  the  forum  for  the  assertion  of  rights  in  collecting  assets 
belonging  to  the  estate  and  in  defending  possession  of  them  when  custody 
is  once  acquired.  The  sections  of  the  Bankruptcy  Act  involved  are  §§  2  (7), 
23,  38,  60  (b),  67  (e)  and  70  (e).i 

§  1581.  Courts  Cautious  in  Dealing  with  Conflict  of  Jurisdiction. 

— Courts  must  be  cautious  in  dealing  with  a  conflict  of  jurisdiction.^ 

But  at  the  proper  time  the  federal  courts  may  by  force  emphasize  the 
supremacy  of  the  constitution: 

Hooks  V.  Aldridge,  16  A.  B.  R.  665,  145  Fed.  865  (C.  C.  A.  Tex.):  "While  it  is 
unquestionable  that  the  federal  courts  are  the  final  arbiters  to  settle  questions 
arising  under  the  bankruptcy  laws,  there  are  questions  relating  to  comity  and 
procedure,  in  the  event  of  conflict  of  opinion  between  the  State  courts  and  the 
bankruptcy  courts  as  to  the  possession  of  the  bankrupt's  assets,  which  remain  un- 
settled by  decision  of  the  Supreme  Court.  Whether  the  bankruptcy  courts  should 
make  such  orders  as  will  preserve  the  estate,  and  await  the  final  result  of  the  litiga- 

1.  In  re  MacDougall,  33  A.  B.  R.  187  U.  S.  175,  but  this  point  not  ad- 
763,    175   Fed.   400    (D.    C.   N.   Y.).  verted  to);   Hooks  v.  Aldridge,   16   A. 

2.  Metcalf  v.  Barker,  9  A.  B.  R.  46,  B.  R.  664,  145  Fed.  865  (C.  C.  A.  Tex.). 
187  U.  S.  175;  Pickens  v.  Dent,  5  A.  Impliedly,  In  re  Dana,  21  A.  B.  R. 
B.  R.  644  (C.  C.  A.  W.  Va.,  affirmed  in  684,    167    Fed.    539    (C.    C.   A.). 
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tion  in  the  State  court,  or  should  act  on  its  own  opinion  otthe  want  of  jurisdiction 
of  the  State  court,  and  enforce  its  order  to  secure  the  possession  of  the  prop- 
erty, is  one  of  the  questions  left  unsettled,  so  far  as  we  are  advised,  by  a  decision 
of  the  Supreme  Court.  At  a  proper  time  the  federal  courts,  of  course,  may  de- 
cree the  enforcement  of  the  supremacy  of  the  Constitution  and  laws  of  the 
United  States,  for  it  is  an  "incontrovertible  principle  that  the  government  of  the 
United  States  may,  by  means  of  physical  force,  exercised  through  its  official 
agents,  execute  on  every  foot  of  American  soil  the  powers  and  functions  that 
belong  to  it." 

And  the  duty  to  be  cautious  rests  also  on  State  courts.    It  is  reciprocal.^ 

§  1582.  If  State  Court  First  Obtains  Possession,  It  Retains  Ju- 
risdiction, Except  in  Three  Instances. — Where  property  afterwards 
claimed  by  the  bankruptcy  trustee  is  taken  into  the  custody  of  the 
State  court  (or  any  other  court  than  the  bankruptcy  court)  before 
the  bankruptcy  petition  was  filed,  the  State  court,  or  such  other 
court  continues  to  retain  jurisdiction  over  the  entire  matter  ex- 
cept in  three  instances,  later  to  be  explained,  and  the  only  thing  for 
the  trustee  to  do  is  to  get  himself  admitted  as  a  party  into  the  case 
in  the  State  court  and  to  litigate  his  rights  there.  For  the  rule  of  law 
that  the  Court  first  obtaining  jurisdiction  over  the  "res'"  retains  it  to  the 
end,  prevails  in  bankruptcy  as  well  as  in  every  other  jurisprudence.* 


3.  In  re  Mustin,  21  A.  B.  R.  147,  165 
Fed.  506  (D.  C.  Ala.). 

4.  Pickens  v.  Dent,  9  A.  B.  R,  47,  187 
U.  S.  177  (affirming  5  A.  B.  R.  644); 
In  re  Kavanaugh,  3  A.  B.  R.  833,  99 
Fed.  938  (D.  C.  Ky.);  Marble  Co.  v. 
Grant,  14  A.  B.  R.  388,  135  Fed.  323 
(C.  C.  A.  Penn.);  Nat'l  Bk.  of  The  Re- 
public V.  Hobbs,  9  A.  B.  R.  190,  118 
Fed.  636  (U.  S.  C.  C.  Ga.) ;  compare,  to 
same  efifect,  under  old  law  of  1867,  In 
re  Biddle,  9  B.  Reg.  144;  Nat'l  Bk.  v. 
Moses,  11  A.  B.  R.  773  (Sup.  Ct.  N. 
Y.);  In  re  Shoemaker,  7  A.  B.  R.  437, 
112  Fed.  648  (D.  C.  Va.) :  Even  as  to 
property  levied  on  by  execution  within 
the  four  months.  Instance,  In  re 
Heckman,  15  A.  B.  R.  500  (C.  C.  A. 
Wash.). 

See  analogously,  the  following  cases 
cited  and  quoted  under  the  proposition 
that  "Where  the  Bankruptcy  Court  has 
once  assumed  jurisdiction  over  the 
property  it  has  jurisdiction  to  deter- 
mine all  rights  therein,"  etc.,  §  1795,  et 
seq.,  affirming  jurisdiction  in  the  bank- 
ruptcy court,  to  be  sure,  but  affirming 
it  on  precisely  the  same  principle  of  the 
retention  of  jurisdiction  by  the  court 
first  obtaining  poss.ession  of  the  res: 
In  re  McCallum,  7  A.  B.  R.  596,  113 
Fed.  393  (D.  C.  Conn.);  In  re  Whit- 
ener,  5  A.  B.  R.  198,  105  Fed.  180  (C. 
C.  A.  Tex.) ;  Turrentine  v.  Blackwood, 
4  A.  B.  R.  338,  38  So.  Rep.  95  (Sup.  Ct. 


Ala.);  In  re  Drayton,  13  A.  B.  R.  602, 
135  Fed.  883  (D.  C.  Wis.) ;  .Chauncey  v. 
Dyke  Bros.,  9  A.  B.  R.  447,  119  Fed.  3 
(C.  C.  A.  Ark);  Carter  v.  Hobbs,  1  A. 
B.  R.  315,  93  Fed.  594  (D.  C.  Ind.) ;  In 
re  Noel,  14  A.  B.  R.  720,  137  Fed.  694 
(D.    C.   Md.);    In   re   Huddleston,   1   A. 

B.  R.  573  (Ref.  Ala.) ;  Keegan  v.  King, 
S  A.  B.  R.  79,  96  Fed.  758  (D.  C.  Ind.); 
impliedly.  White  v.  Schloerb,  4  A.  B. 
R.  178,  178  U.  S.  543;  impliedly.  In  re 
Kellogg,  10  A.  B.  R.  8,  131  Fed.  333 
(C.  C.  A.  N.  Y.);  In  re  Rochford,  10 
A.  B.  R.  615,  134  Fed.  183  (C.  C.  A.  S. 
Dak.);  In  re  Moody,  13  A.  B.  R.  724, 
134  Fed.  628  (D.  C.  Iowa);  In  re  An- 
tigo  Screen  Door  Co.,  10  A.  B.  R.  359, 
133  Fed.  249   (C.  C.  A.  Wis.);   In  re  J. 

C.  Winship,  9  A.  B.  R.  641,  120  Fed. 
93  (C.  C.  A.  Ills.) ;  In  re  Russell  &  Birk- 
ett,  3  A.  B.  R.  660,  101  Fed.  248   (C.  C. 

A.  N.  Y.);  In  re  Lemmon  &  Gale  Co., 
7  A.  B.  R.  291,  112  Fed.  296  (C.  C.  A. 
Tenn.) ;  Crosby  v.  Spear,  11  A.  B.  R. 
613,  98   Mie.   542;   In  re  Mertens,  12  A. 

B.  R.  698,  131  Fed.  507  (D.  C.  N.  Y.) ; 
In  re  Chambers,  Calder  &  Co.,  3  A.  B. 
R.  537,  98  Fed.  865  (D.  C.  R.  I.) ;  In  re 
Sentenne  &  Green  Co.,  9  A.  B.  R.  649, 
130  Fed.  436  (D.  C.  N.  Y.) ;  Leidigh 
Carriage  Co.  v.  Stengel,  3  A.  B.  R.  396, 
95  Fed.  637  (C.  C.  A.  Ohio);  In  re 
Rudnick  &  Co.,  20  A.  B.  R.  33,  160  Fed. 
903  (C.  C.  A.  N.  Y.),  quoted  at  §  1585; 
In  re  New  England  Breeders'  Club,  23 
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Eyster  v.  Gafif,  91  U.  S.  531:  "The  opinion  seems  to  have  been  quite  preva- 
lent in  many  quarters  at  one  time,  the  moment  a  man  is  declared  a  bankrupt 
the  District  Court,  which  has  adjudged,  draws  to  itself,  by  that  act,  not  only 
all  control  of  the  bankrupt's  property  and  credits,  but  that  no  one  can  litigate 
with  the  assignee  or  contest  rights  in  another  court,  except  in  so  far  as  the 
Circuit  Court  took  concurrent  jurisdiction,  and  all  other  courts  can  proceed 
no  further  in  suits  of  which  they  had,  at  that  time,  full  cognizance,  and  it  was 
a  prevalent  practice  to  bring  any  person  who  contracted  with  the  assignee  any 
matter  growing  out  of  disputed  rights  of  property  or  of  contracts  into  the 
bankrupt  courts  by  the  service  of  a  rule  to  show  cause,  and  to  dispose  of  their 
rights  in  a  summary  way.  This  court  has  steadily  set  its  face  against  this 
view.  The  debtor  of  a  bankrupt,  or  the  man  who  contests  the  right  to  real 
and  personal  property  with  him,  loses  none  of  these  rights  by  the  bankruptcy 
of  his  adversary.  The  same  courts  remain  open  to  him  in  such  contests,  and 
the  statute  has  not  divested  those  courts  of  jurisdiction  in  such  actions.  If  it 
has,  for  certain  classes  of  actions,  concurrent  jurisdiction  for  the  benefit  of  the 
assignee  in  the  circuit  and  district  courts  of  the  United  States,  it  is  concurrent 
with  and  does  not  divest  that  of  the  State  courts.'' 

Peck  V.  Jenness,  7  How.  (U.  S.)  625:  "These  rules  have  their  foundation, 
not  merely  in  comity  but  on  necessity.  For  if  one  court  may  enjoin,  the  other 
may  retort  by  injunction;  and  thus  the  parties  be  without  remedy;  being  liable 
to  a  process  for  contempt  in  one,  if  they  dare  proceed  in  the  other.  Neither 
can  one  take  property  from  the  custody  of  the  other  by  replevin,  or  any  other 
process,  for  this  would  produce  a  conflict  extremely  embarrassing  to  the  ad- 
ministration of  justice." 

Metcalf  V.  Barker,  187  U.  S.  173,  9  A.  B.  R.  36  (reversing  In  re  Lesser,  5 
A.  B.  R.  and  3  A.  B.  R.):  "The  State  court  had  jurisdiction  over  the  parties 
and  the  subject  matter  and  possession  of  the  property;  and  it  is  well  settled 
that  where  property  is  in  the  actual  possession  of  the  court  this  draws  to  it 
the  right  to  decide  upon  conflicting  claims  to  its  ultimate  possession  and  con- 
trol. *  *  *  A  judgment  or  decree  in  enforcement  of  an  otherwise  valid  pre- 
existing lien  is  not  the  judgment  denounced  by  the  statute,  which  is  plainly 
confined  to  judgments  creating  liens.  If  this  were  not  so  the  date  of  the 
acquisition  of  a  lien  by  attachment  or  creditor's  bill  would  be  entirely  imma- 
terial." 

Pickens  v.  Dent,  5  A.  B.  R.  644  (C.  C.  A.  W.  Va.,  affirmed  in  9  A.  B.  R. 
47,  187  U.  S.  177):  "Briefly  stated,  the  rule  is  this:  Considering  the  peculiar 
character  of  our  government,  and  keeping  in  view  the  forbearance  which  courts 
of  co-ordinate  jurisdiction  exercise  towards  each  other,  it  follows  that  the 
court  which  first  obtains  rightful  jurisdiction  over  the  subject  matter  of  a  con- 
troversy must  by  all  other  courts  be  permitted  to  proceed  therein  to  final  judg- 
rnent.  The  Federal  courts  will  not  interfere  with  the  administration  of  affairs 
lawfully  in  the  custody  and  jurisdiction  of  a  State  court,  nor  will  they  permit 
the  courts  of  the  State  to  interfere  concerning  litigation  rightfully  submitted 
to  the  decision  of  the  courts  of  the  United  States.     The  Bankrupt  Act  of  1898 

A.   B.   R.   689,   175   Fed.   501   (D.   C.   N.  In   re    Munro,   38   A.    B.    R.   369,   197 

H.);  In  re  Rohrer,  24  A.  B.  R.  52,  177  Fed.   450    (D.    C.    N.   Y.) ;    Bear   Gulch, 

Fed.    381    (C.   C.   A.    Ohio),   quoted   at  etc.,  Co.  v.  Walsh,  28  A.  B.  R.  724,  198 

§  1586.  Fed.  351  (D.  C.  Mont.);  Hobbs  v.  Head 

Plaut  V.  Gorham  Mfg.  Co.,  20  A.  B.  &  Dowst  Co.,  26  A.  B.  R.  63,  185  Fed. 

R.  269,  159  Fed.  754  (D.  C.  N.  Y.);  im-  1006  (C.  C.  A.  N.  H.);  Hebert  v.  Craw- 

pliedly.   Murphy  v.   Hofman,  211  U.   S.  ford,    338    U.    S.    304,    30   A.    B.    R.    24. 

563,  21  A.  B.  R.  487,  quoted  at  §  1796,  quoted  at   §   1796. 
et  seq. 
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does  not  in  the  least  modify  this  rule,  but  with  unusual  carefulness  guards  it 
in  all  of  its  detail,  provided  the  suit  pending  in  the  State  court  was  instituted 
more  than  four  months  before  the  District  Court  of  the  United  States  had 
adjudicated  the  bankruptcy." 

Impliedly,  Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  29,  113  Fed.  483 
(C.  C.  A.  Ga.):  "A  receiver  or  trustee,  when  appointed  in  the  bankruptcy  pro- 
ceedings, while  not  entitled  to  the  mortgaged  property,  will  be  entitled  to  any 
excess  arising  from  the  foreclosure  sale,  when  made  by  order  of  the  State 
court  after  the  payment  of  the  mortgages  and  costs  of  foreclosure.  He  will 
also  be  entitled,  when  appointed,  to  the  possession  of  the  choses  in  action  and 
the  other  property  in  the  hands  of  the  State  court's  receiver  which'  is  not 
covered  by  the  mortgages.  The  bankrupt  law  is  equally  binding  on  the  State 
and  the  Federal  court,  and  we  cannot  doubt  that  the  former  will,  on  proper 
application,  give  full  effect  to  it.  Where  assets  are  in  the  hands  of  the  receiver 
of  one  court  which  legally  and  equitably  belong  to  the  trustee  or  receiver  ap- 
pointed by  another  court,  comity  requires,  as  a  general  rule,  that  application 
should  be  made  for  a  proper  order  to  the  former  court,  whose  officer  has 
possession  of  the  property.  This  rule  is  reciprocal  between  the  Federal  and 
State   courts,  each  respecting  the  possession   of  the  other." 

In  re  English,  11  A.  B.  R.  677,  127  Fed.  940  (C.  C.  A.  N.  Y.,  reversing  10  A. 
B.  R.  133):  "The  situation,  as  we  view  it  is  this:  Two  parties  claimed  certain 
personal  property  as  tenants  in  common,  and  sought  the  aid  of  the  State  court 
to  determine  their  rights  and  to  distribute  the  property  or  its  proceeds. 
The  state  court,  by  its  receiver,  took  possession  of  the  corpus  of  the  property, 
and  converted  it  into  money,  which  the  receiver  held  to  be  distributed  between 
the  respective  claimants  when  their  rights  should  be  determined.  All  this 
look  place  more  than  a  year  before  petition  in  bankruptcy  was  filed.  Indis- 
putably, the  state  court  had  full  jurisdiction  of  the  parties,  or  the  controversy, 
of  the  subject  matter,  and  had  reduced  the  property  to  its  possession.  We  know 
of  no  provision  of  the  Bankrupt  Act,  and  our  attention  is  called  to  no  authority, 
which  will  sustain  the  proposition  that,  when  a  year  afterwards  one  of  the 
parties  to  the  action  is  adjudicated  a  bankrupt,  the  state  court  is  shorn,  of  its 
jurisdiction  to  determine  the  controversy  and  must  turn  over  the  property  to 
the  bankruptcy  court." 

In  re  Seebold,  5  A.  B.  R.  364,  105  Fed.  910  (C.  C.  A.  La.):  "There  is  no 
provision  in  the  present  bankrupt  law  which  authorizes  or  permits  the  courts 
of  bankruptcy,  by  the  use  of  either  summary  or  plenary  process,  to  stop  the 
proceedings  of  the  State  court  in  a  suit  in  which  it  had  already,  before  the 
institution  of  the  proceedings  in  bankruptcy,  obtained  possession  of  the  subject 
matter   and  jurisdiction   of   the  parties." 

Compare,  where  the  subject  of  the  custody  is  real  estate;  Frazier  v.  Southern 
Loan  &  Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C.  C.  A.  N.  Car.) :  "The  Dis- 
trict Court  seems  to  have  been  of  the  opinion,  and  it  is  the  contention  of 
counsel  for  the  respondent  in  this  court,  that  the  receiver  must  be  in  the  actual 
possession  of  the  property  in  order  to  place  it  in  the  custody  of  the  court. 
This  position  is  erroneous.  'A  court  of  equity,  by  its  order  appointing  a  receiver, 
takes  the  subject  matter  of  the  litigation  out  of  the  control  of  the  parties  and 
into  its  own  hands,  and  ultimately  disposes  of  all  questions,  legal  or  equitable, 
growing  out  of  the  proceeding.'  High,  Rec,  §  4.  As  stated  by  the  Supreme 
Court  of  Appeals  of  Virginia  in  Beverly  v.  Brooks,  4  Graft.  187:  'A  decree 
appointing  receivers  levies  upon  the  property  an  equitable  execution.'  The 
possession  of  the  receiver  is  that  of  the  court,  of  which  he  is  the  ministerial 
officer.  Thus  it  is  that,  inasmuch  as  the  receiver  is  merely  an  officer  of  the 
court  appointing  him,  property  in  his  possession  is  said  to  be  in  the   custody 
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of  the  law.  *  *  *  And  it  is  said  to  be  immaterial  in  this  respect  that  the 
receiver  appointed  declines  to  act,  the  property  being,  notwithstanding,  in 
the  custody  of  the  law.'  Beach,  Rec,  §  221.  Nor  is  it  necessary  for  a  court 
of  equity  to  take  possession  of  the  property  in  litigation,  or  to  attempt  to  do 
so  by  the  appointment  of  a  receiver,  where  the  object  of  the  suit  is  to  set  aside 
a  fraudulent  conveyance  and  enforce  judgment  liens  against  the  land  of  the 
debtor." 

In  re  Price  &  Co.,  1  A.  B.  R.  606,  92  Fed.  987  (D.  C.  N.  Y.) :  "This  court, 
however,  can  make  no  order  requiring  the  receiver  in  a  State  court  to  transfer 
the  assets  in  his  custody  to  the  trustee  in  bankruptcy.  The  receiver  is  an  officer 
of  the  State  Court,  the  court  had  full  jurisdiction  of  the  action  to  dissolve  the 
partnership,  and  under  its  authority  the  receiver  became  vested  with  the  title 
for  the  purpose  of  that  action,  which  included  a  distribution  of  the  property 
among  creditors.  The  Bankruptcy  Act  does,  indeed,  vest  in  the  trustee  the  title 
to  all  the  bankruptcy's  property  and  rights  of  action  whether  legal  or  equitable 
(30  Stat.  565,  §  70)  but  this  does  not  authorize  an  interference  by  one  court  with 
the  property  lawfully  in  possession  of  another  court  of  competent  jurisdiction." 

Unstroth  Wagon  Co.  v.  Ballew,  18  A.  B.  R.  S8,  149  Fed.  960  (C.  C.  A.  lex.): 
"The  features  of  this  case  call  to  mind  the  opinion  which  seems  to  have  been 
quite  prevalent  in  many  quarters  at  one  time,  while  the  Bankruptcy  Act  of  1867 
was  in  force,  that  the  moment  a  man  is  declared  bankrupt,  the  District  Court, 
which  has  so  adjudged  draws  to  itself,  by  that  act,  not  only  all  control  of  the 
bankrupt's  property  and  credits,  but  that  no  one  can  litigate  with  the  trustee 
contested  rights  in  any  other  court  except  in  so  far  as  the  Circuit  Courts  had 
concurrent  jurisdiction,  and  that  other  courts  could  proceed  no  further  in  suits 
of  which  they  had,  at  that  time,  full  cognizance;  as  the  result  of  which  opinion 
the  practice  became  prevalent  to  bring  any  person  who  contested  with  the 
trustee  any  matter  growing  out  of  disputed  rights  of  property  or  contracts, 
into  the  Bankruptcy  Court  by  service  of  the  rule  to  show  cause,  and  dispose  of 
their  rights  in  a  summary  way.  Against  this  view  of  the  matter  and  practice 
which  for  a  time  sweepingly  prevailed,  the  Supreme  Court  steadily  set  its  face. 
Eyster  v.  Gaff,  91  U.  S.  525,  23  L.  Ed.  403.  On  the  going  into  eflfect  of  the 
present  Act,  some  of  the  referees  in  bankruptcy  and  of  the  judges  of  those 
courts,  unmindful  of  the  teaching  of  the  Supreme  Court  under  the  Act  of  1867, 
or  disregarding  its  lesson,  began  to  follow  the  practice  which  had  prevailed 
under  that  Act,  against  which  the  S.upreme  Court  had  steadily  set  its  face.  With 
the  usual  tendency  toward  the  growing  weight  of  precedents,  that  practice  had 
extended  and  become  widely  prevalent  before  the  case  of  Bardes  v.  Hawarden 
Bank,  178  U.  S.  534,  4  Am.  B.  R.  163.  *  *  *  These  amendments  do  not 
louch  the  case  of  the  appellant.  It  does  not  claim  the  property  here  in  contro- 
versy under  any  transfer  from  the  bankrupt;  it  expressly  disclaims  being  a  cred- 
itor of  the  bankrupt  at  the  time  of  the  institution  of  this  suit.  The  suit  is  not 
founded  upon  a  claim  from  which  a  discharge  in  bankruptcy  would  be  a  release, 
and  therefore  is  not  subject  to  the  provisions  of  §  11a.  Before  the  filing 
of  the  involuntary  petition,  Which  imparted  life  to  the  jurisdiction  of  the 
Court  of  Bankruptcy  as  to  Morgan  and  his  estate,  the  appellant  asserted 
its  title  to  the  specific  personal  property,  clearly  marked,  branded,  and  dis- 
tinctly pointed  out,  which  it  sought  to  recover  against  the  bankrupt,  then 
in  possession  of  it,  and  obtained  appropriate  preliminary  process  for  placing 
the  property  in  safe  custody  pending  the  trial  of  appellant's  title  thereto. 
It  did  not  seek  to  acquire  or  fix  a  lien  by  the  levy  of  its  writs  of  sequestration, 
or  by  the  recovery  of  a  judgment,  but  to  establish  its  rights  to  the  specific 
property  and  recover,  lawfully,  the  possession  of  it.  The  appellant  could  not 
have   sued    in    the    Circuit    Court,   because    the    value    of   the    property   was    less 
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than  $2,000;  it  could  not  sue  in  the  United  States  District  Court,  because  that 
court  had  no  jurisdiction  in  civil  cases,  apart  from  its  jurisdiction  as  a  Court 
of  Bankruptcy,  and  its  jurisdiction  as  a  Court  of  Bankruptcy  had  then  not  yet 
been  vitalized  by  the  filing  of  the  involuntary  petition.  Therefore,  it  could 
invoke  the  jurisdiction  of  the  proper  State  court  only,  which  it  did,  and  by  its 
petition  and  the  suing  out  of  the  writs  for  which  it  prayed,  that  court  obtained 
jurisdiction  of  the  cause  and  the  jurisdiction  was  not  lost,  or  in  any  way  af- 
fected by  the  subsequent  filing  of  the  involuntary  petition  against  Morgan,  or 
by  the  subsequent  adjudication  that  he  was  a  bankrupt.  The  trustee  might 
have  obtained  leave  of  the  Court  of  Bankruptcy  to  appear  and  defend  the  suit, 
and  have  so  appeared  by  leave  of  the  State  court;'but  he  was  not  a  necessary 
party,  and  whether  he  did  so  appear  or  not  the  suit  could  proceed  to  final  judg- 
ment which  would  be  binding  on  the  trustee  equally  with  any  other  party  ac- 
quiring in  interest  pendente  lite.  Therefore,  so  far  as  the  property  itself  or  the 
admitted  proceeds  of  that  property  are  concerned,  it  is  immaterial  whether  we 
consider  that  the  trustee  became  or  not,  legally,  a  party  to  the  litigation  in  the 
State  court." 

In  re  Tune,  8  A.  B.  R.  286,  115  Fed.  906  (D.  C.  Ala.) :  "When  the  only  right 
of  possession  by  the  State  court  of  attached  property  is  based  on  an  attachment 
lien,  which  is  annulled  by  the  adjudication  in  bankruptcy,  the  State  court  loses 
all  jurisdiction  of  the  rem,  which  is  transferred  into  the  exclusive  jurisdiction 
of  the  court  of  bankruptcy.  There  is  no  longer  any  right  of  possession  in  the 
officer  of  the  State  court,  who  then  holds  as  bailee  for  the  person  rightfully 
entitled  to  possession,  and  becomes  a  trespasser  if  he  fails  to  deliver  on  proper 
demand. 

"In  cases  of  concurrent  jurisdiction  the  court  first  obtaining  possession  of  the 
property  administers  it,  but  where  that  court  loses  jurisdiction,  and  it  is  trans- 
ferred by  opeiation  of  valid  laws  to  a  court  of  the  United  States,  which  has 
exclusive  jurisdiction  of  the  subject  matter,  the  question  becomes  one  of  the 
obedience  to  the  paramount  authority  of  the  constitution,  and  comity  can  have 
no   influence   in   determining   the   right." 

In  re  Gerdes,  4  A.  B.  R.  346,  103  Fed.  318  (D.  C.  Ohio):  "The  State  Court 
had  jurisdiction  of  the  subject  matter  and  of  the  parties,  and  the  control  of 
the  property  for  the  purposes  of  sale,  and  it  is  clear  under  the  authorities  that 
it  had  power  to  proceed  with  the  sale  and  the  distribution  of  the  proceeds 
thereof  notwithstanding  the  commencement,  pending  the  sale,  of  the  proceed- 
ings in  bankruptcy  against  Gerdes.  Its  jurisdiction  was  not  ousted  by  the 
commencement  of  the  proceedings  in  bankruptcy,  and  it  has  exclusive  juris- 
diction to  determine  and  enforce  the  right  of  Pruden  in  the  property  or  its 
proceeds." 

Furth  V.  Stahl,  10  A.  B.  R.  442  (Sup.  Ct.  Penna.):  "But  independently  of  his 
acts  or  agreement  the  jurisdiction  is  clear.  The  court  was  distributing  a  fund  in 
its  own  hands  raised  by  it  on  its  own  process.  Its  authority  to  do  so  did  not 
depend  on  any  one's  consent." 

Inferentially,  Turrentine  v.  Blackwood,  4  A.  B.  R.  339,  28  So.  Rep.  95  (Ala.)  : 
"Conceding  that  the  State  and  Federal  Courts  have  concurrent  jurisdiction  in 
certain  instances  over  the  bankrupt's  property,  another  principle  is  universally 
acknowledged,  'that  when  two  courts  have  concurrent  jurisdiction,  that  which 
first  takes  cognizance  of  the  case,  has  the  right  to  retain  it,  to  the  exclusion 
of  the  other;  that  if  a  trust  estate  is  being  administered  by  a  court  of  competent 
jurisdiction,  or  when  property  is  in  gremio  legis  of  a  court  of  rightful  juris- 
diction, no  other  court  can  interfere  and  wrest  from  it  the  possession  and  juris- 
diction first  obtained.'  " 

Savings   Bk.   v.   Jewelry   Co.,   12   A.    B.   R.   781,   123    Iowa   432:      "At    the   time 
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of  the  adjudication  in  bankruptcy,  the  foreclosure  proceedings  were  pending  in 
the  State  court,  and  the  mortgaged  property  was  in  the  hands  of  a  receiver  ap- 
pointed by  the  State  court  awaiting  a  determination  of_  such  proceedings.  The 
adjudication  in  bankruptcy  and  the  appointment  of  a  trustee  did  not  have  the 
effect  to  abate  the  suit  thus  pending,  or  take  away  the  right  of  the  State  court 
to  decree  and  enforce  a  specific  lien  upon  the  property.  That  the  enactment 
of  the  general  bankruptcy  law  so  far  supersedes  and  suspends  the  operation  of 
State  insolvency  laws  as  that  a  receiver  or  assignee  in  insolvency  proceedings 
instituted  under  State  statutes  may  be  properly  required  to  surrender  possession 
to  a  trustee  in  bankruptcy,  may  be  conceded.  And  such  are  the  cases  cited 
by  counsel  for  appellant.  But  such  doctrine  cannot  be  extended  to  an  action 
for  the  enforcement  of  a  specific  lien.  Jurisdiction  of  such  actions  in  the  State 
court  is  not  sought  to  be  taken  away  by  the  Federal  statute,  and  such  could 
not  well  be.  The  action  is  not  one  to  administer  upon  the  estate  of  the  bank- 
rupt, or  any  portion  of  such  estate.  The  purpose  thereof  is  to  ascertain  if  the 
plaintiff  have  a  right  to  resort,  by  virtue  of  a  specific  lien  claim,  to  the  partic- 
ular property  in  controversy,  as  against  all  other  creditors  or  claimants,  for  the 
payment  of  his  debt  or  the  satisfaction  of  his  demand.  His  right  would  be  the 
same  whether  presented  to  the  State  or  the  Federal  court  in  an  action  to  fore- 
close, or  by  way  of  a  claim  made  in  the  bankruptcy  proceedings.  Hence  it  is 
that  the  court  which  first  takes  jurisdiction  and  assumes  control  of  the  property 
retains  it  for  all  the  purposes  of  a  final  order  or  decree.  True,  the  trustee  in 
bankruptcy  may  intervene  in  such  action  pending  in  the  State  court,  as  did  this 
intervener,  and  be  heard  to  contest  the  existence  or  the  validity  of  the  specific 
lien  claimed,  and  he  may  well  be  awarded  the  property  in  the  event  the  existence 
of  the  lien  claimed  is  denied  by  the  decree.  But  that  a  trustee  may  work  an 
ouster  of  jurisdiction  in  the  State  court  in  such  cases  by  pointing  out  the  pend- 
ency of  the  bankruptcy  proceedings  has  no  support  in  reason  or  well-consid- 
ered authority." 

In  re  Greater  Amer.  Expo.,  4  A.  B.  R.  486,  103  Fed.  986  (C.  C.  A.  Tenn.)  : 
"We  are  of  the  opinion  that  the  bankrupt  court  had  no  right  to  stay  the  suit  to 
enforce  the  lien  as  against  the  res  in  the  possession  of  a  third  party,  to  wit,  the 
wrecking  company,  although  the  trustee  of  the  bankrupt  was  incidentally  inter- 
ested in  the  amount  of  the  lien  which  might  be  established,  by  virtue  of  the 
contract  which  the  bankrupt  had  entered  into  with  the  vendee." 

Taylor  v.  Taylor,  4  A.  B.  R.  217,  59  N.  J.  Eq.  84  (N.  J.  Ch.) :  "The  policy 
of  the  Federal  Supreme  Court  seems  to  have  been  to  permit  any  such  suit, 
which  was  pending  in  a  State  court  at  the  time  when  bankruptcy  proceedings 
were   begun,   to   proceed   to   final   settlement." 

It  has  been  held,  but  erroneously,  that  the  bankruptcy  court  will  have  ex- 
clusive jurisdiction  in  any  case  where  property  has  been  sequestrated  by  a 
state  court  within  the  four  months. ^ 

5.    In  re   Knight,   11  A.   B.   R.   1,  125  eral   execution   does   not   give   jurisdic- 

Fed.  35  (D.  C.  Ky.)  :     But  in  this  case  tion  to  the  court  over  the  rem,  at  least 

the   receivership   operated   to   do   more  not  in  the  sense  in  which  such   officer 

than  simply  to  keep  custody  of  prop-  holds    possession    where   the   sale   is   a 

erty  covered  by  the   pre-existing  valid  judicial  sale  as   distinguished,   from  an 

lien   and   so   the   case   was   rightly    de-  execution   sale   and   such   officer  there- 

cided   though   on   grounds   too   broadly  fore     may    be     required    to     surrender 

stated.     .  custody,   even   though   the   lien   of  tnc 

Possession    under  Writ    of    General  le\y  is  not  nullified  by  the  bankruptcy, 

Execution  Different. — It  has  been  held  the  lien  following  the  property, 

that   the   possession   of  a   sheriff,   mar-  In    re   Vastbinder,    13   A.    B.    R.    148, 

shal   or   constable   under   writ   of   gen-  132   Fed.    Tlf^    (D.    C.    Penn.) :      "While 
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In  re  Kaplan,  16  A.  B.  R.  368,  144  Fed.  159  (D.  C.  Ga.) :  "Of  course,  the 
mortgage  lien  of  Mrs.  Herndon,  if  valid,  and  I  do  not  understand  that  to  be 
questioned,  is  in  no  way  affected  by  the  property  going  into  the  hands  of  the 
trustee   in   bankruptcy.  *  *  *    Counsel   rely   on   the   case   of   Metcalf   v.    Barker. 

*  *  *  The  effect  of  this  decision  of  the  Supreme  Court  is  discussed  by  judge 
Kvans  in  the  recent  case  of  In  re  Knight.  *  *  *  It  is  his  conclusion  that 
neither  that  case  nor  the  case  of  Pickens  v.  Roy  [Pickens  v.  Dent]  afifects  the 
present  question;  and  this  is  in  accordance  with  my  own  views  on  the  subject. 

*  *  *  Reference   to  that  case  is   sufficient.     It  may  be   proper  to   call  attention 


the  lien  of  the  levy,  if  it  has  been  prop- 
erly kept  up,  is  not  divested  by  the 
present  proceedings,  antedating  as  it 
does  over  four  months,  it  is  not  neces- 
sary to  its  preservation  or  enforce- 
ment, that  the  goods  should  be  actually 
disposed  of  by  the  sheriff  on  the  vend, 
ex.  The  trustee  took  subject  to  the 
levy  and  the  execution  creditor  will  ue 
entitled  to  be  paid  out  of  the  proceeds 
realized  from  the  goods  without  re- 
gard to  who  may  happen  to  sell  them. 
But  bankruptcy  having  intervened,  ju- 
risdiction over  the  property  of  the 
bankrupt  has  been  drawn  to  this  court 
under  thfe  direction  of  which  the  e,^- 
tate  is  to  be  now  administered,  and  to 
this  forum  parties,  who  have  claims 
thereon  by  way  of  lien  or  otherwise, 
are  remitted  for  the  ascertainment  and 
establishment  of  their  rights.  There 
is  no  valid  reason  why  in  disregard  of 
this  the  trustee  should  be  compelled  to 
follow  the  fund  arising  from  the  goods, 
elsewhere,  and  it  would  reverse  the 
natural  order  and  complicate  matters 
to  require  him  to  do  so.  The  case  of 
Metcalf  V.  Barker,  187  U.  S.  165,  9  Am. 
B.  R.  36,  on  which  reliance  is  placed, 
was  different.  That  was  a  creditor's 
bill  by  which  not  only  did  the  com- 
plainant secure  a  specific  lien,  but  the 
court  in  which  it  was  filed  obtained  di- 
rect jurisdiction  over  the  property 
against  which  the  equity  was  asserted; 
and  it  was  with  reference  to  that  situ- 
ation that  the  bankruptcy  proceedings 
were  held  to  have  no  effect.  But  in 
the  present  instance  the  goods  are  not 
under  the  dominion  of  another  court. 
They  have  simply  been  taken  by  the 
sheriff  upon  process  as  an  officer  of 
the  law,  the  same  as  they  might  be  by 
a  constable  on  an  execution  from  a 
"magistrate  or  a  bailiff  under  landlord's 
warrant  on  a  claim  for  rent.  Surely  in 
the  latter,  the  trustee  should  not  be 
subjected  to  the  uncertainties  of  a  jus- 
tice's court  or  the  irresponsible  action 
of  a  landlord,  and  if  not  why  should  he 
any  more  give  way  to  an  execution  in 
the  hands  of  the  sheriff? 

"The  petition  is   therefore   sustained 

S  R  B— 35 


and  the  writ  of  vend.  ex.  in  the  hands 
of  the  sheriff  stayed." 

In  re  Baughman,  15  A.  B.  R.  33,  138 
Fed.  743  (D.  C.  Penn.) :  "In  the  pres- 
ent instance,  while  the  execution  cred- 
itor by  virtue  of  its  judgment  has  a 
lien  upon  the  real  estate  proposed  to 
be  sold,  which,  antedating  the  bank- 
ruptcy proceedings  by  over  four 
months  as  it  does,  may  not  be  affectea 
thereby,  yet,  bankruptcy  having  inter- 
vened, the  sale  and  distribution  of  the 
property  as  well  as  the  establishment 
of  the  correct  amount  due  to  the  judg- 
ment creditor  which  seems  to  be  in 
dispute,  belongs  to  this  court,  unless  it 
seems  best  to  let  it  go  on  elsewhere, 
as  might  be  the  case  if  the  liens  were 
more  than  enough  to  exhaust  the  prop- 
erty leaving  nothing  for  general  cred- 
itors, although  this  is  not  always  con- 
trolling and  is  entirely  optional.  In  re 
Keet,  11  A.  B.  R.  117.  A  stay  of  exer 
cution  does  not  interfere  with  the  lien, 
as  argued;  it  merely  controls  its  en- 
forcement, in  the  interest  of  general 
creditors  where  that  is  deemed  advis- 
able. Neither  is  there  any  difference  in 
this  respect  between  real  and  personal 
property." 

In  re  Booth,  3  A.  B.  R.  770,  96  Fed. 
943  (D.  C.  Ga.).  See  post,  "Summary 
Orders  on  Court  Officers  Holding  un- 
der Nullified  Legal  Liens,"  §  1837,  note. 

The  State  Court  will  be  deemed  to 
have  custody  of  the  rem,  at  any  rate 
where  it  is  real  estate,  if  a  receiver  has 
been  appointed  by  it  although  such 
receiver  has  failed  to  reduce  the  prop- 
erty to  actual  possession,  or  has  for 
a  long  time  neglected  to  take  any  steps 
in  relation  thereto,  Frazier  v.  South- 
ern Loan  &  Trust  Co.,  3  A.  B.  R.  710, 
99  Fed.  707  (C.  C.  A.  N.  Car.,  reversing 
Southern  Loan  &  Trust  Co.  v.  Ben- 
bow,  3  A.  B.  R.  9). 

Adverse  Claimant  Himself  Becom- 
ing Bankrupt. — Where  the  adverse 
claimant  himself  becomes  bankrupt  the 
bankruptcy  court,  of  course,  obtains 
jurisdiction,  In  re  Rosenberg,  8  A.  B. 
R.  634,  116  Fed.  403   (D.  C.   Penn.). 
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particularly  to  the  fourth  headnote  in  the  Knight  case,  especially  pertinent  here, 
v/hich  is  as  follows:  'In  general,  an  adjudication  of  bankruptcy  vests  the  bank^ 
ruptcy  court  with  exclusive  jurisdiction  to  administer  the  property  of  the 
bankrupt,  as  against  any  State  court  which  may  have  obtained  possession  of 
such  property  through  proceedings  instituted  within  four  months  prior  to  the 
adjudication,  and  it  is  immaterial  that  the  proceedings  in  the  State  court  were 
for  the  enforcement  of  liens  not  affected  by  the  Bankruptcy  Act.' " 

And  in  one  case  it  was  held  that  where,  within  the  four  months  period, 
an  action  to  enforce  a  lien  was  brought  in  a  state  court  against  a  bankrupt, 
its  entire  property  being  involved  in  the  litigation,  the  bankruptcy  court  had 
jurisdiction  to  stay  further  proceedings  in  the  action,  and,  if  necessar}', 
to  take  charge  of  the  property  and  to  supersede  the  custody  of  the  State 
court. 

Coal  Land  Co.  v.  Ruffner,  21  A.  B.  R.  474,  165  Fed.  881  (C.  C.  A.  W.  Va.)  : 
"In  the  case  here  the  whole  proceeding  in  the  State  court  was  within  four 
months  of  the  time  both  of  the  filing  of  the  petition  in  bankruptcy  and  of 
the  adjudication,  and  the  entire  property  of  the  bankrupt  was  involved  in  the 
litigation.  The  District  Court,  therefore,  had  the  jurisdiction,  and  the  right 
to  assert  it,  to  stay  further  action  by  the  State  court,  and  if  necessary  to 
secure  a  just  and  equitable  distribution  of  the  bankrupt's  estate  to'  take  charge 
of  the  property  to  this  end.  The  powers  of  the  District  Court  in  bankruptcy 
are  ample  to  administer  an  estate  with  due  regard  to  priorities  or  vested 
liens  and  to  protect  all  interests  in  such  estate,  whether  they  be  legal  or 
equitable."     This  case  further  quoted  at  §§  1603,  1902. 

The  rule,  however,  is  stated  in  the  case  of  Coal  Land  Co.  v.  Ruifner  in 
broader  terms  than  the  facts  necessitated,  for  the  facts  showed  the  case  to 
be  that  of  a  lien  created  by  legal  proceedings  within  four  months  rather 
than  that  of  legal  proceedings  within  four  months  merely  enforcing  good 
and  valid  pre-existing  liens.'^ 

And  it  was  held  in  one  case  that  even  where  a  foreclosure  suit  had  been 
started  before  the  bankruptcy,  but  within  four  months  thereof,  and  the  bank- 
ruptcy court  afterwards  obtained  actual  possession  of  the  property  involved, 
it  had- jurisdiction  to  marshal  the  liens,  to  determine  all  rights  in  the  prop- 
erty, and  to  enjoin  the  further  prosecution  of  the  foreclosure  suit,  though 
there  was  no  claim  that  the  liens  were  preferential  or  otherwise  invalid.®  In 
this  case,  however,  the  state  court  receiver  had  voluntarily  surrendered 
possession  to  the  trustee. 

The  rule  is  laid  down  in  some  cases  even  more  strictly  against  the  bank- 
ruptcy court  than  in  the  main  proposition,  to  the  following  effect:  Where 
property  afterwards  claimed  by  the  trustee  is  taken  into  the  custody  of  the 
state  court  even  after  the  filing  of  the  petition,  but  before  adjudication  and 
before  any  bankruptcy  officer  actually  takes  possession  or  any  restraining 
order  is  applied  for  the  state  court  continues  to  retain  jurisdiction  over 
the  res  except  in  the  three  instances  named,  and  the  only  recourse  of  the 


7.  See  ante,  §  1444;  post,  §  1586. 

8.  In  re  Dana,  31  A.  B.   R.  684,  167Fed.  529   (C.  C.  A.). 
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trustee  is  to  get  admitted  as  a  party  into  the  case  in  the  State  Court,  if  per- 
mitted, and  to  litigate  his  rights  there. 

In  re  Wells,  8  A.  B.  R.  75,  114  Fed.  222  (D.  C.  Mo.):  "All  agree  that  the 
court.  State  or  Federal,  which  first  takes  possession  of  the  property,  retains 
the  possession  and  the  jurisdiction.  This  is  elementary,  and  cases  need  not  be 
cited  to  emphasize  the  proposition.  But  the  trustee,  by  counsel,  argues  that  the 
'possession'  does  not  mean  physical  possession.  Tljis  court,  by  any  of  its  offi- 
cers, never  has  had  physical  possession  of  the  property.  And  the  decision  of 
this  question  requires  a  construction  of  the  bankrupt  statute  of  1898.  Counsel 
for  the  trustee  insists  that  the  mere  filing  of  the  petition  in  involuntary  bank- 
rutpcy  is  notice  to  the  world,  and  no  other  court  must  interfere  with  any  prop- 
erty then  in  the  possession  of  the  bankrupt,  and  that  any  subsequent  inter- 
ference by  a  State  court  is  avoided  and  nullified  by  the  subsequent  adjudication 
of  bankruptcy  of  the  debtor.  I  decline  to  so  hold,  and  for  reasons  which  seem 
to  me  conclusive.  Conflicts  between  courts  over  the  same  property  should  at 
all  times  be  avoided,  if  possible,  because  at  times  such  conflicts  are  unseemly. 
The  mistake  is  constantly  being  repeated,  and  sometimes  by  lawyers,  by  as- 
serting that  the  United  States  courts  are  greater  and  more  commanding  than 
the  State  courts.  I  cannot  agree  to  this.  The  State  courts  are  courts  of  gen- 
eral jurisdiction,  while  a  Federal  court  is  one  of  limited  jurisdiction.  Of  course 
when  a  Federal  court  once  acquires  jurisdiction,  then  such  jurisdiction  becomes 
complete.  And  it  is  true  that  on  some  questions  the  Federal  courts  have  ex- 
clusive jurisdiction — such  as  in  admiralty  and  other  cases.  Under  some  of  the 
old  bankruptcy  statutes  such  has  been  the  case.  But  it  is  not  so  under  the 
act  of  1898." 

And  this  rule,  in  still  other  cases,  is  held  even  to  apply — at  the  discretion, 
however,  of  the  bankruptcy  court — where  the  suit  is  started  in  the  state 
court  after  adjudication ;  ^  and  in  still  other  cases  is  even  held  to  apply 
where  the  trustee  claims  the  liens  involved  are  nullified  by  the  peculiar  pro- 
visions of  the  Bankruptcy  Act  itself  against  preferences,  both  where  the 
cases  are  started  before  the  bankruptcy. i" 

Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  432:  "His  rights  would 
be  the  same  whether  presented  to  the  State  or  Federal  court  in  an  action  to 
foreclose,   or  by  way  of  a  claim  made  in  the  bankruptcy  proceedings.'' 

And  also  where  started  after  the  bankruptcy. 

Heath  v.  Shaffer,  2  A.  B.  R.  98,  93  Fed.  147  (D.  C.  Iowa) :  "He  should  appear 
in  the  State  Court,  and,  by  pleading  the  adjudication  in  bankruptcy  and  his 
appointment  as  trustee,  lay  the  foundation  for  the  protection  of  his  rights.  If 
he  questions  the  jurisdiction  of  the  State  court,  he  can  plead  thereto  in  proper 
form.     If  the  case  be  one  that  is  removable  under  the  provisions  of  the  Judiciary 

9.  In  re  Porter,  6  A.  B.  R.  259,  111  wherein  the  court  held  that  where  prior 
Fed.  892  (D.  C.  Ky.);  In  re  San  Ga-  to  the  filing  of  a  petition  against  an 
brief  Sanatorium  Co.,  7  A.  B.  R.  206,  involuntary  bankrupt  a  creditor  had 
109  Fed.  Ill  (C.  C.  A.  Calif.);  Heath  brought  an  attachment  suit  in  a  State 
V.  Shaffer,  2  A.  B.  R.  98,  93  Fed.  647  court,  to  enforce  an  asserted  right  in 
(D.  C.   Iowa).  rem,   under  the   State    law    the    bank- 

10.  Impliedly,  Furth  v.  Stahl,  10  A.  ruptcy  court  was  without  jurisdiction 
B.  R.  443  (Pa.  Sup.  Ct.).  Perhaps,  of  the  res.  But  in  this  case  it  does  not 
also.  Marble  Co.  v.  Grant,  14  A.  B.  R.  appear  whether  the  attachment  suit  was 
288,   135   Fed.   333    (C.    C.    A.    Penn.) :  begun  within  the  four  months  or  not. 


1472  REMINGTON   ON   BANKRUPTCY.  §    1582 

Act,  he  can  make  the  requisite  shoeing.  If  he  does  not  dispute  the  validity  of 
any  lien  asserted  by  the  plaintiff,  he  can  set  up  his  title  and  rights  as  trustee, 
subject  to  the  admitted  lien,  and  the  State  court  will  protect  his  rights  in  the 
premises.  If  he  wishes  to  contest  the  validity  or  extent  of  the  adverse  claim 
asserted  by  the  plaintiff  in  the  State  court,  he  can  do  so  by  answer  or  cross  bill. 
If,  upon  the  hearing,  the  State  court  holds  and  adjudges  the  plaintiff's  claim 
or  lien  to  be  invalid  and  void  either  at  the  common  law  or  under  the  provisions 
of  the  Bankrupt  Act,  that  court  would,  undoubtedly  order  the  property  to  be 
delivered  to  the  possession  of  the  trustee.  If  the  State  court  holds  and  ad- 
judges the  lien  of  the  plaintiff  to  be  valid,  it  would,  upon  the  proper  showing, 
also  recognize  the  title  and  rights  of  the  trustee,  subject  to  the  lien  of  the 
plaintiff,  and  would  enforce  the  same  according  to  the  true  intent  and  meaning 
of  the  Bankrupt  Act.  In  some  of  the  discussions  had  upon  this  general  sub- 
ject, it  seems  to  be  assumed  that  the  State  courts  cannot  aid  in  carrying  out 
the  general  provisions  of  the  Bankrupt  Act,  and  that  the  trustee  can  only  ap- 
peal to  the  courts  of  bankruptcy  when  seeking  to  secure  a  disposition  of  a 
bankrupt's  estate  under  that  act;  but  this  is  a  mistaken  view  of  the  law.  The 
State  courts,  in  all  proceedings  pending  before  them,  have  the  right  to  apply 
and  enforce  the  provisions  of  the  Bankrupt  Act  in  the  determination  of  the 
questions  at  issue  before  them,  and  can  give  full  protection  to  the  rights  of 
the  trustee.  The  Bankrupt  Act  is  the  law  of  the  land,  and  the  State  courts  have 
full  right  to  enforce  its  mandate  in  all  proceedings  properly  before  them.  Of 
course,  it  is  not  meant  by  this  that  a  State  court  can  adjudge  a  person  to  be 
bankrupt,  or  grant  him  a  discharge,  or  control  the  distribution  of  the  bankrupt's 
estate;  but  what  is  meant  is  that  in  all  suits  pending  before  them,  wherein  may 
be  involved  a  contest  between  the  trustee  and  a  third  party,  which  depends,  in 
whole  or  in  part,  upon  the  provisions  of  the  Bankrupt  Act,  the  State  courts 
must,  of  necessity  have  full  right  and  jurisdiction  to  apply  and  enforce  the  pro- 
visions of  the  Bankrupt  Act,  not  only  in  deciding  the  question  of  right  at  issue, 
hut  in  securing  to  the  parties  the  proper  protection  accorded  to  them  under 
the  act.  Ihus,  in  the  proceedings  pending  in  the  State  court,  even  though  the 
court  should  adjudge  the  lien  of  the  mortgage  to  be  valid,  it  would  undoubtedly 
recognize  and  properly  protect  the  right  of  the  trustee  in  the  mortgaged  prop- 
erty, and  in  ordering  a  sale  of  the  property  would  have  due  regard  to  the  rights 
and  equities  of  the  mortgagees  and  the  trustee  alike.  Taking  into  consideration 
the  entire  provisions  of  the  act,  it  clearly  appears  that  it  was  the  intent  of 
Congress  to  utilize  the  State  as  well  as  the  Federal  courts  in  administering  the 
law,  at  least  in  cases  wherein  an  adversary  claim  may  exist  between  the  trustee 
and  third  parties." 

And,  in  still  other  cases,  the  rule  is  broadly  stated  to  be  that  neither 
plenary  nor  summary  process  from  the  courts  of  bankruptcy  will  lie  to  stay 
proceedings  in  a  state  court  nor  to  order  the  surrender  of  property  thereby, 
even  though  possession  has  been  acquired  by  the  state  court  within  four 
months  of  the  bankruptcy. ^^ 

However,  it  has  been  held  that  where,  during  the  pendency  of  an  in- 
solvency petition,  a  receiver  is  appointed,  but,  between  the  entry  of  the  de- 
cree appointing  him  and  the  filing  of  his  bond,  an  officer  of  the  state  court 
takes  possession  of  the  goods  of  the  alleged  bankrupt  found  on  the  premises 

11.    In  re  Seebold,  5  A.  B.  R.  358  (C.  C.  A.  La.);  Marble  Co.  v.  Grant,  14  A. 
B.  R.  288,  135  Fed.  323  (C.  C.  A.  Penn.). 
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of  the  bankrupt,  under  writ  of  replevin,  such  seizure  is  an  unauthorized 
interference  with  the  possession  of  the  bankruptcy  court. 

In  re  Alton  Mfg.  Co.,  19  A.  B.  R.  805,  158  Fed.  367  (D.  C.  R.  I.):  "The 
goods  were  seized  while  in  the  basement  of  the  Alton  Company's  mill,  and 
in  the  possession  of  said  company  or  its  assignees.  The  act  of  bankruptcy 
charged  in  the  creditor's  petition  was  the  making  of  a  general  assignment 
for  the  benfit  of  creditors.  The  Supreme  Court  of  Rhode  Island  has  held 
that  an  action  of  replevin  in  that  State  is  so  far  a  proceeding  in  rem  that, 
unless  the  res  has  actually  been  taken  possession  of  by  the  officer,  there  is 
nothing  before  the  State  court,  and  the  court  is  without  jurisdiction  to  de- 
cide the  question  of  title.  Warren  v.  Leiter,  24  R.  I.  36,  39,  52  Atl.  76.  If 
jurisdiction  was  acquired  by  the  State  court,  it  was  not  earlier  than  the  time 
of  seizure,  about  11  o'clock  a.  m.  We  need  not  consider,  therefore,  whether 
the  writ  was  sued  out  before  the  filing  of  the  petition  in  bankruptcy,  nor  pass 
upon  the  petitioner's  contention  that  the  bankruptcy  court  acquired  jurisdic- 
tion of  the  goods  by  the  mere  filing  of  an  involuntary  petition.  See  In  re 
Weinger,  Bergman  &  Co.  (D.  C),  11  Am.  B.  R.  434,  126  Fed.  875.  It  is 
enough  to  inquire  whether  the  bankruptcy  court  had  possession  at  any  time 
before  the  seizure  in  replevin.  It  is  true  that  the  receiver  had  not  filed  his 
bond,  nor  taken  actual  possession,  but  the  terms  of  the  decree  appointing  him 
were  positive:  'It  is  ordered  and  decreed  that  Henry  R.  Segar  of  said  West- 
erly be  and  he  is  hereby  appointed  receiver  of  the  goods,  chattels,  property 
and  effects  of  the  Alton  Manufacturing  Company,'  and,  though  he  was  re- 
quired to  give  bond,  his  appointment  dated  from  the  entry  of  the  decree,  and 
preceded  the  seizure  in  replevin.  The  entry  of  this  decree,  in  my  opinion, 
conferred  upon  the  bankruptcy  court  such  jurisdiction  of  the  goods  of  the 
bankrupt  that  a  subsequent  seizure  under  a  writ  of  replevin  from  the  State 
court  was  unauthorized,  and  an  interference  with  the  possession  of  the  bank- 
ruptcy court.  White  v.  Schloerb,  178  U.  S.  542,  4  Am.  B.  R.  178.  *  *  *  It  is 
true  that  in  that  case  there  had  been  an  adjudication  of  bankruptcy,  and  the  en- 
trance to  the  bankrupt's  store  had  been  locked  by  order  of  the  referee  before  the 
seizure.  In  the  present  case  there  had  been  no  adjudication  of  bankruptcy,  and 
no  act  of  the  receiver  amounting  to  an  actual  taking  of  possession.  For  the 
preservation  of  the  estate,  however,  a  decree  appointing  a  receiver  had  been 
entered;  and,  considering  the  nature  of  this  decree,  it  seems  to  be  unnecessary 
that  it  should  have  been  followed  by  an  actual  seizure  by  the  receiver  in 
order  to  confer  prior  jurisdiction  on  the  bankruptcy  court.  *  *  *  This  ju- 
risdiction attached  irrespective  of  the  assignment  made  by  the  Alton  Company 
for  the  benefit  of  creditors,  for  the  rule  is  the  same  whether  the  goods  are 
held  by  the  bankrupt  or  for  him.  In  Bryan  v.  Bernheimer,  181  U.  S.  192,  193, 
5  Am.  B.  R.  623,  *  *  *  it  was  said  that  an  assignee  under  a  general  assign- 
ment for  creditors  is  an  agent  of  the  bankrupt  for  the  distribution  of  the 
proceeds  of  his  property." 

On  the  other  hand,  going  to  the  opposite  extreme,  "a  certain  revisory 
power"  over  suits  in  the  state  courts  was  claimed  for  the  bankruptcy 
courts  in  one  case  ^^  even  though  the  particular  suit  in  question  was  merely 
one  to  foreclose  a  mechanic's  lien  and  had  been  commenced  more  than 
four  months   before   the   filing   of   the   bankruptcy  petition,   the   cause   of 

12.    Hobbs  V.  Head  &  Dowst  Co.,  26  A.   B.   R.   63,   185   Fed.   1006    (C.    C.   A. 
N.  H.). 
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the  advancing  of  this  novel  and  somewhat  indefinite  doctrine  be- 
ing that  "It  was  only  by  the  grace  of  the  State  Supreme  Court  that  the 
final  judgment  was  delayed  and  a  hearing  of  any  kind  given  the  trustee." 
It  would  seem  to  have  been  error,  though,  for  the  state  court  not  to  have 
granted  a  hearing  to  the  trustee,  who  was  the  successor  to  the  bankrupt,  in 
behalf  of  creditors,  of  which  error  he  might  have  taken  advantage.  Any 
such  doctrine,  however,  of  latent  "revisory  power,"  "certain"  or  uncertain, 
is  unsound.  The  case  (In  re  Dana,  21  A.  B.  R.  683,  167  Fed.  529)  was  one 
where  the  state  court  receiver  had  voluntarily  surrendered  possession  of 
the  assets  to  the  bankruptcy  court,  which  presents  an  entirely  different  prop- 
osition. 

The  true  rule,  however,  is  that  stated  at  the  beginning  of  this  section. 

§  1583.  Simply  because  Bankruptcy  Court  Preferable  or  Trustee 
Interested,  Not  Sufficient  to  Confer  Jurisdiction. — Simply  because  the 
bankruptcy  court  can  better  settle  and  adjust  the  rights  of  the  parties,  is 
not  sufficient  to  confer  jurisdiction  on  it  under  the  present  law ;  ^^  nor  be- 
cause the  trustee  is  interested. 

In  re  Greater  Amer.  Exp.,  4  A.  B.  R.  486,  102  Fed.  986  (C.  C.  A.  Neb.):  "The 
fact  that  a  trustee  in  bankruptcy  may  be  interested  in  the  result  of  a  litigation 
which  is  pending  between  third  parties  in  a  State  court  does  not  entitle  him  to 
have  the  proceedings  in  such  action  stayed,  as  between  such  third  parties,  and 
to  have  the  controversy  transferred  for  adjudication  to  the  bankrupt  court." 

§  1584.  But  State  Courts  May  Be  Permitted  to  Retain  Jurisdic- 
tion Where  Better  Suited  to  Adjust  Rights,  Even  Where  Bankruptcy 
Court  Might  Have  Jurisdiction. — But  it  is  true  the  state  courts  may  be 
permitted  to  retain  jurisdiction  in  cases  where  the  bankruptcy  courts  might 
assume  jurisdiction,  but  do  not  do  so  because  the  rights  of  the  parties  can 
be  better  settled  in  the  state  courts. i* 

Compare,  Hooks  v.  Aldridge,  16  A.  B.  R.  665,.  145  Fed.  865  (C.  C.  A.  Tex.): 
"While  it  is  unquestionable  that  the  federal  courts  are  the  iinal  arbiters  to  settle 

13.    But  compare  decisions  under  the  14.    See  post,  §  1794,  et  seq.,  subject 

law   of  1867,   cited   in   editor's   note  to  of  Bankruptcy  Courts  assuming  juris- 

Keegan  v.  King,  3  A.  B.  R.  79   (D.  C.  diction.     Instance,   Orr  v.   Tribble,    19 

Ind.).                    '  A.  B.  R.  849,  158  Fed.  897  (D.  C.  Ga.) ; 

In  re  Rudnick  &  Co.,  30  A.  B.  R.  33,  In    re    William    Openhym    &    Sons    v. 

160  Fed.  903   (C.  C.  A.  N.  Y.),  quoted  Blake,  157  Fed.  536,  19  A.  B.  R.  639  (C. 

at  §  1585;  Sample  v.  Beasley,  20  A.  B.  C.  A.  Mo.);  inferentially,  Blake,  trustee, 

R.    164,    158    Fed.    606    (C.    C.   A.    La.).  v.   Openhym  &  Sons,  23  A.  B.   R.   616, 

Also,    compare,    In    re    United    States  216  U.  S.  333,  quoted  on  other  points, 

Graphite  Co.,  20  A.  B.  R.  573,  159  Fed.  at  §  3038;  In  re  New  England  Breeders' 

300  (D.  C.  Pa.),  wherein  the  court  held  Club,  33  A.  B.  R.  689,  175  Fed.  501  (D. 

the    lien   to   be    good   because   it   ante-  C.  N.  H.);  Virginia,  etc.,  Co.  v.  Olcott, 

dated     the     four     months    period,    but  28  A.  B.  R.  331,  197  Fed.  730  (C.  C.  A.  N. 

nevertheless   ordered    a   sale    in   bank-  C);  In  re  Zehner,  27  A.  B.  R.  537,  193 

ruptcy  clear  of  all  liens,  notwithstandr  Fed.  787   (D.  C.  La.).     Also,  see  note 

ing  the  possession  of  the  sheriff  under  to  Keegan  v.  King,  3  A.  B.  R.  79   (D. 

the  levy,  the  cotirt  applying  the  well-  C.    Ind.),    for   decisions    under   law    of 

known   rule    as    to    selling   clear    from  1867. 
liens,    although    here    the    bankruptcy 
court  was  not  in  possession. 
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questions  arising  under  the  bankruptcy  laws,  there  are  questions  relating  to 
comity  and  procedure,  in  the  event  of  conflict  of  opinion  between  the  State 
courts  and  the  bankruptcy  courts  as  to  the  possession  of  the  bankrupt's  assets, 
which  remain  unsettled  by  decision  of  the  Supreme  Court.  Whether  the  bank- 
ruptcy courts  should  make  such  orders  as  will  preserve  the  estate,  and  await 
the  final  result  of  the  litigation  in  the  State  court,  or  should  act  on  its  own 
opinion  of  the  want  of  jurisdiction  of  the  State  court,  and  enforce  its  order  to 
secure  the  possession  of  the  property,  is  one  of  the  questions  left  unsettled,  so 
far  as  we  are  advised,  by  a  decision  of  the  Supreme  Court." 

In  re  United  Wireless  Tel.  Co.,  28  A.  B.  R.  394,  203  Fed.  896  (D.  C.  N.  Y.): 
"Undoubtedly  the  very  existence  of  any  federal  court  does  presuppose  that 
State  courts  will  not  be  free  from  local  bias,  but  it  is  one  thing  to  provide  means 
to  litigate  for  avoiding  that  bias,  and  another  to  intervene  for  that  reason  in 
the  very  operation  of  a  court  already  begun.  Even  the  latter  power  does  exist 
(Re  Hecox,  C.  C.  A.  8th  Cir.,  21  A.  B.  R.  314,  164  Fed.  823;  Hooks  v.  Aldridge, 
C.  C.  A.  5th  Cir.,  16  A.  B.  R.  658,  145  Fed.  865;  New  Coal  and  Land  Co.  v.  RuflE- 
ner,  C.  C.  A.  4th  Cir.,  21  A.  B.  R.  474,  165  Fed.  881)  but  its  existence  does  not 
mean  it  ought  always  to  be  exercised,  and  in  fact- it  ought  to  be  very  sparingly 
exercised,  rather  after  the  analogy  of  habeas  corpus.  Ex  parte  Royall,  117  U.  S. 
250. 

"Indeed  nothing  more  quickly  makes  contempt  for  law  than  to  have  judges 
each  catching  at  jurisdiction,  and  nothing  more  quickly  breeds  confidence,  than 
if  judges  really  trust  in  each  other.  It  shows  rather  a  martial  than  a  judicial 
Vigor  to  assert  such  a  jurisdiction,  and  unless  it  be  unavoidable  it  ought  not 
to  be  used.  This  is  what  the  Supreme  Court  had  in  mind,  I  think,  in  Re  Watts, 
190  U.  S.  1,  10  Am.  B.  R.  113,  23  Sup.  Ct.  718,  when  it  said,  at  page  35  of  190  U. 
S.,  at  page  132  of  10  Am.  B.  R. :  'It  remained  for  the  State  court  to  transfer 
the  assets,  settle  the  accounts  of  its  receiver  and  close  its  connection  with  the 
matter.  Errors,  if  any,  committed  in  so  doing  could  be  rectified  in  due  course 
and  in  the  designated  way.' 

"Moreover,  even  if  the  State  court  does  not  so  scrupulously  regard  the  limita- 
tion of  its  own  jurisdiction  as  the  trustees  think  it  should,  they  have  their  appeal, 
and  if  by  evil  chance,  that  does  not  serve  them,  still,  since  the  question  is  of 
jurisdiction,  the  bankruptcy  court  has  an  inherent  power  to  protect  its  own  pos- 
session and  its  own  suitors,  should  they  be  disturbed. 

"The  trustees  complain  of  the  expense  of  the  defense,  but  I  cannot  avoid  that, 
for  it  is  an  expense  which  arises  from  the  financial  entanglements  of  the  bank- 
rupt before  bankruptcy.  Besides,  it  ought  not  to  be  laborious  or  expensive  to 
try  the  cause,  in  which  they  have  no  interest  in  the  issues,  but  only  in  the  form 
of  the  power  to  close  up  its  own  suit  and  enter  a  judgment.  I  could  not,  even  if  I 
would,  enjoin  such  action,  because  it  was  possible  that  it  might  press  its  judg- 
ment further  than  it  should.     No  case  goes  to  that  length.'' 

The  jurisdiction  of  the  state  court  is  not  ousted  merely  because  one  of 
the  defendants,  in  an  action  pending  therein,  has  been  adjudged  bankrupt; 
and,  in  the  absence  of  a  restraining  order,  such  action  may  be  prosecuted 
to  judgment. IS 

Indeed,  an  action  brought  by  the  trustee  in  the  bankruptcy  court  to  re- 
cover an  alleged  preference  may  be  stayed  for  a  reasonable  time  to  await 
the  decision  of  the  state  court  in  a  suit  therein  pending,  and  in  which  the 
trustee  has  intervened,  involving  the  same  questions. i** 

15.    Friedman   v.   Zweifler,   27   A.   B.  16.   Davis  v.  The  Planters'  Trust  Co., 

R.  412   (Sup.  Ct.  N.  Y.).  28  A.  B.  R.  495,  196  Fed.  970  (D.  C.  Ky.). 
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§  1584^.  Or  Bankruptcy  Court  May  Surrender  Custody. — Or  the 

bankruptcy  court  rnay  surrender  custody  to  the  state  court  or  to  the  ad- 
miralty court,  where  the  rights  of  the  parties  can  be  better  settled  there. i' 
Thus,  in  case  of  dower, i*  or  of  maritime  liens. i® 

But  the  assets  thus  surrendered  will  come  into  the  other  court  burdened 
with  the  costs  and  expense  of  the  bankruptcy  court  for  their  preservation.^'-' 

§  1585.  Replevin  and  Other  Suits  Asserting  Ownership,  Where 
Seizure  Made  First  by  State  Court,  Not  Abated. — A  replevin  suit  or 
other  action  brought  under  claim  of  ownership  of  the  property  involved, 
in  which  property  is  seized  before  the  marshal,  receiver  or  trustee  in  bank- 
ruptcy takes  possession,  or  any  restraining  order  is  issued,  is  not  abated; 
and  the  state  court  retains  jurisdiction. ^^ 

In  re  Rudnick  &  Co.,  20  A.  B.  R.  33,  160  Fed.  903  (C.  C.  A.  N.  Y.,  reversing 
18  A.  B.  R.  750,  158  Fed.  233):  "The  plaintiffs,  in  replevin,  on  the  con- 
trary, allege  that  they  were  induced  to  sell  the  property  to  the  bankrupt  by 
false  and  fraudulent  representations  and  that  the  title  never  passed  to  the 
bankrupt.  *  *  *  Ihe  argument  of  convenience  and  expediency  is  not  prop- 
erly before  us,  but  it  cannot  be  denied  that  a  question  which  involves  the  title 
to  property  can,  to  say  the  least,  be  determined  as  well  in  a  plenary  suit,  where 
witnesses  are  seen,  examined  and  cross-examined,  as  in  a  summary  proceeding 
based  solely  upon  affidavits.  There  is  no  form  of  action  known  to  the  common 
law  in  which  the  rights  of  both  parties  can  be  safe-guarded  so  thoroughly  as  in 
an  action  of  replevin.  The  jurisdiction  of  the  District  Court  is  purely  statu- 
tory and  unless  the  Bankruptcy  Act  permits  the  taking  of  property  from  a  state 
official  holding  it  under  process  duly  issued,  the  right  to  do  so  cannot  be  main- 
tained. It  is  contended  that  §  67f  of  the  act,  invalidating  levies,  judgments,  at- 
tachments and  liens  obtained  within  four  months  against  a  person  who  is 
insolvent  and  providing  that  the  property  so  affected  shall  pass  to  the  trustee 
as  part  of  the  estate  of  the  bankrupt,  vests  the  necessary  power  in  the  District 
Court.  We  cannot  accede  to  this  view.  It  is  manifest  that  the  section  in  ques- 
tion deals  with  the  property  of  the  bankrupt.  Assuming  that  Congress  might 
lawfully  pass  a  law  requiring  the  property  of  third  parties,  found  in  the  pos- 
session of  the  bankrupt,  to  be  turned  over  to  his  trustee  as  part  of  his  estate; 
it  is  sufficient  for  the  purposes  of  this  review  that  Congress  has  not  done  so  in 
the  present  act.  If  A  leaves  his  coat  with  B  to  be  repaired  and  B  refuses  to 
return  it,  A  can  reclaim  it  in  an  action  of  replevin,  and  the  status.,of  that  suit  is 
not  affected  by  the  fact  that  B  subsequently  becomes  a  bankrupt.  The  mere 
assertion  by  B  of  ownership  in  the  coat  does  not  oust  the  court  of  jurisdic- 
tion and  transfer  the  controversy  to  the  bankrupt  court.  It  presents  a  question 
of  fact  merely,  to  be  tried  in  the  court  first  obtaining  possession  of  the  property. 
The  distinction  between  a  requisition  in  replevin  and  a  lien  created  by  levy  or 

17.  In  re  Hughes,  22  A.  B.  R.  303,  v.  Hutchinson  Co.,  17  A.  B.  R.  425 
170  Fed.  809   (D.   C.  N.  J.).  (Sup.     Ct.    Mich.);    compare,     inferen- 

18.  See  post,  §§  1972,  1973.  But  com-  tially,  In  re  Neely,  7  A.  B.  R.  312,  112 
pare,  §  1813.  Fed.  210  (C.  C.  A.  N.  Y.);   In  re  Wil- 

19.  In  re  Hughes,  22  A.  B.  R.  303,  170  Ham  Openhym  &  Sons  v.  Blake,  157 
Fed.   809    (D.   C.   N.   J.).  Fed.    536,    19    A.    B.    R.    639    (C.    C.   A, 

20.  In  re  Hughes,  22  A.  B.  R.  303,  Mo.);  inferentially,  Blake,  trustee,  v, 
170  Fed.  809   (D.   C.  N.  J.).  Openhym  &  Sons,  216  U.  S.  322,  23  A. 

21.  Linstroth  Wagon  Co.  v.  Ballew,      B.  R.  616,  quoted  at  §  3038. 
18  A.  B.  R.  38,  149  Fed.  960;  Pub.  Co. 
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attachment  is  that  the  former  deals  primarily  with  the  property  of  the  plain- 
tiff in  replevin  and  the  latter  with  the  property  of  the  bankrupt.  It  is  of  no 
moment  that  the  title  is  in  dispute.  This  is  true  in  every  contested  replevin 
suit,  and  it  is  this  question  which  the  court  must  determine  before  judgment  can 
be  rendered." 

In  re  Wells,  8  A.  B.  R.  75,  114  Fed.  223  (D.  C.  Mo.):  "The  question  there- 
fore is,  does  the  filing  in  this  court  of  a  petition  in  involuntary  bankruptcy,  of  it- 
self, and  before  any  order  is  made  by  this  court,  give  this  court  jurisdiction  of 
all  the  property  then  in  the  possession  of  the  bankrupt,  whether  by  him  owned 
or  not?  And  if  the  bankrupt  then  has  possession  of  the  property,  but  not  owned 
by  him,  or  the  question  of  ownership  is  disputed,  must  the  claimant  have  the 
question  of  ownership  adjudicated  by  this  court,  and  to  the  exclusion  of  the 
State  court,  which  has  taken  possession  of  the  property  for  adjudication? 

"All  agree  that  the  court,  State  or  Federal,  which  first  takes  possession  of 
the  property,  retains  the  possession  and  the  jurisdiction.  This  is  elementary, 
and  cases  need  not  be  cited  to  emphasize  the  proposition.  But  the  trustee, 
by  counsel,  argues  that  the  'possession'  does  not  mean  physical  possession. 
This  court,  by  any  of  its  officers,  never  has  had  physical  possession  of  the 
property.  And  the  decision  of  this  question  requires  a  construction  of  the 
bankrupt  statute  of  1898.  Counsel  for  the  trustee  insists  that  the  mere  filing 
of  the  petition  in  involuntary  bankruptcy  is  notice  to  the  world,  and  no  other 
court  must  interfere  with  any  property  then  in  the  possession  of  the  bankrupt, 
and  that  any  subsequent  interference  by  a  State  court  is  avoided  and  nullified 
by  the  subsequent  adjudication  of  bankruptcy  of  the  debtor.  I  decline  to 
^o  hold,  and  for  reasons  which  seem  to  me  conclusive.  Conflicts  between 
courts  over  the  same  property  should  at  all  times  be  avoided,  if  possible, 
because  at  times  such  conflicts  are  unseemly.  The  mistake  is  constantly  being 
repeated,  and  sometimes  by  lawyers,  of  asserting  that  the  United  States  courts 
are  greater  and  more  commanding  than  the  State  courts.  I  cannot  agree  to 
this." 

(William)  Openhym  &  Sons  v.  Blake,  19  A.  B.  R.  639,  157  Fed.  536  (C.  C.  A. 
Me.) :  "Upon  learning  of  the  fraud  practiced  upon  them,  the  appellants  promptly 
rescinded  the  sale.  The  bankrupt's  entire  stock  of  goods  was  then  in  the  pos- 
session of  a  receiver  appointed" by  a  State  court.  He  was  engaged  in  selling  it. 
Certain  creditors  of  the  bankrupt  had  six  days  previously  filed  a  petition  in 
bankruptcy,  but  no  injunction  against  the  continued  sales  was  obtained,  no  re- 
ceiver in  bankruptcy  was  appointed,  and  no  adjudication  was  had  until  a  month 
afterwards.  The  rescission  was  properly  effected  by  the  assertion  of  appellants' 
purpose,  the  demand  of  the  State  court  receiver  for  possession,  and  the  replevin 
action  begun  with  the  permission  of  the  State  court.  The  right  of  rescission 
was  not  affected  by  the  pendency  of  the  bankruptcy  proceedings." 

Contra,  In  re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D.  C. 
N.  Y.) :  "Moreover,  in  this  case,  in  my  opinion,  no  question  can  arise  which 
is  based  on  the  theory  that  the  State  court  first  obtained  jurisdiction.  The  pe- 
tition in  bankruptcy  was  filed  in  this  court  and  notice  of  it  was  given  to  the 
marshal  about  the  time  that  the  marshal  arrived  at  the  bankrupt's  store,  and 
before  the  goods  were  actually  seized  and  taken  away.  Under  the  present 
Bankrupt  Act,  as  under  the  Act  of  1867,  the  filing  of  a  petition  in  bankruptcy 
is  a  caveat  to  all  the  world,  and  in  effect  an  attachment  and  injunction  (Mueller 
V.  Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224);  and  I  think  that  when  a  petition  is 
filed  before  a  State  court  acts,  the  State  court  cannot,  by  any  subsequent  action, 
claim  to  have  first  taken  possession  of  the  res.  The  fact  that  the  bankruptcy 
court  may  not  have  yet  made  an  adjudication,  and  that  no  receiver  or  trustee 
has  yet  been  appointed,  in  my  opinion,  is  immaterial.     The  bankrupts'  property 
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is  within  the  jurisdiction  of  the  bankruptcy  court  as  soon  as  the  petition  is 
filed,  so  far  as  to  prevent  a  State  court  which  subsequently  seizes  the  property 
from  being  held  to  have  first  obtained  exclusive  jurisdiction." 

Also,  contra,  In  re  Hymes  Buggy  &  Implement  Co.,  13  A.  B.  R.  477,  130  Fed. 
977  (D.  C.  Mo.) :  "True  it  is  that  the  term  'all  levies'  would  ordinarily  in  prac- 
tice apply  to  a  seizure  under  execution  for  the  collection  of  money  on  a  judg- 
ment. But  looking  at  the  connection  and  the  whole  statute,  it  is  difficult  to 
escape  the  conclusion  that  Congress  employed  the  term  'all  levies'  in  its  most 
comprehensive  sense,  covering  any  and  all  seizures  of  property  of  the  bank- 
rupt within  the  four  months  period,  under  legal  process,  looking  to  the  enforce- 
ment of  claims  against  the  bankrupt  which  would  be  released  by  his  final 
discharge.  Why  nullify  judgments,  attachments,  or  other  liens  'against  a  person 
who  is  insolvent,  at  any  time  within  four  months  prior  to  the  filing  of  a  peti- 
tion in  bankruptcy  against  him,'  and  yet  leave  the  claimant  free  to  seize  the 
property  of  the  insolvent  under  replevin  process?"  But  this  case  was  wrongly 
reasoned.  The  assertion  of  ownership  is  not  the  assertion  of  a  lien  on  the 
bankrupt's  property  but  a  denial  that  the  property  is  the  bankrupt's  property; 
and  it  does  not  come  within  the  mischiefs  against  which  the  Bankrupt  Act 
was  directer.  In  this  particular  case  it  appears  the  replevin  suit  was  simply  a 
cover  and  not  the  assertion  of  a  bona  fide  claim  of  ownership.  It  was  really  an 
attempt  to  make  replevin  take  the  place  of  attachment. 

However,  it  has  been  held  that  if  the  seizure  in  replevin  was  made  after 
the  appointment  of  the  receiver  but  before  the  filing  of  his  bond,  and  was 
a  seizure  from  the  possession  of  the  bankrupt,  it  would  constitute  an  un- 
warranted interference  with  the  custody  of  the  bankruptcy  court.^^ 

§  1586.  Foreclosure  and  Other  Suits  Not  Themselves  Creating 
Liens  Nullified  by  Bankruptcy,  but  Simply  Enforcing  Liens,  etc., 
Not  Abated,  Where  Started  before  Bankruptcy. — A  suit  in  equity, 
such  as  a  foreclosure  suit  or  other  legal  proceedings  to  enforce  a  lien  which 
itself  is  not  claimed  to  be  in  contravention  of  the  peculiar  provisions  of 
the  bankruptcy  act  nullifying  liens  obtained  by  legal  proceedings,  where 
such  suit  or  other  proceedings  is  instituted  before  the  filing  of  the  bank- 
ruptcy petition,  is  not  abated  and  the  state  court  retains  jurisdiction.  It  is 
not  to  be  transferred  to  the  bankruptcy  court  simply  because  the  bankruptcy 
of  the  mortgagor  or  debtor  occurs  within  four  months  of  the  commence- 
ment of  the  foreclosure  suit.^^ 

82.   In  re  Alton  Mfg.  Co.,  19  A.  B.  R.  Reed  v.  Equitable  Trust  Co.,  8  A.  B. 

805,  158  Fed.  367   (D.  C.  R.  I.),  quoted  R.    342    (Sup.    Ct.    Ga.) :      "Unless    the 

at  §  1582.     Compare,  collaterally,  limi-  lienholder   prove   his   claim   as   a   cred- 

tations,  ante,  §  1131.  itor  in  the  bankruptcy  proceedings." 

23.    Eyster    v.    Gaff,    91    U.    S.    521,  Obiter,  Leidigh  Carriage  Co.  v.  Sten- 

quoted  supra.     In  re  Greater  American  gel,  3  A.  B.  R.  383,  95  Fed.  637   (C.  C. 

Exposition,   4   A.    B.    R.   486,    102   Fed.  A.  Ohio).     Carling  v.  Seymour  Lumber 

986    (C.    C.    A.    Tenn.),    quoted  "^upra.  Co.,  8  A.  B.  R.  29  (C.  C.  A.  Ga.) :     In 

Woods   V.   Klein,  23  A.   B.   R.   733,  333  this  case  a  receiver  had  been  appointed 

Pa.    St.    251,    quoted    at    §    1444;    In    re  in   the    State    court   to   take   charge    of 

New  England  Breeders'  Club,  23  A.  B.  the    mortgaged    property   and    also    of 

R.     689,  175  Fed.    501    (D.  C.  N.     H.).  all   other   property   of   the    debtor,   the 

See  note  to  Keegan  v.  King,  3  A.  B.  R.  petition  being  framed  so  that  it  statea 

79,  96  Fed.  758,  for  cases  under  law  of  a  case  not  only  for  throwing  the  debtor 

1867.  into  insolvency  under  the  State  Insol- 
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In  re  Kane,  18  A.  B.  R.  594,  153  Fed.  587  (D.  C.  N.  Y.) :  "As  to  the  second 
motion,  in  which  a  stay  of  the  sale  under  the  foreclosure  is  asked,  a  hasty  ex- 
amination seems  to  indicate,  from  the  reasoning  set  forth  in  the  case  of  Metcalf 
V.  Barker,  187  U.  S.  165,  9  Am.  B.  R.  36,  that  the  judgment  in  foreclosure  has  not 
created  the  lien,  and  is  not  within  the  provisions  of  §  67f.  The  judgment  is 
merely  a  decree  by  a  court  having  competent  jurisdiction  directing  the  enforce- 
ment of  a  lien  which  cannot  be  affected  or  vacated  by  bankruptcy  proceedings.'' 

In  re  Rohrer,  24  A.  B.  R.  52,  177  Fed.  381  (C.  C.  A.  Ohio):  "The  mortgage 
lien  of  Hofer  was  obtained  long  prior  to  a  period  of  four  months  next  pre- 
ceding the  date,  of  filing  of  the  petition  in  bankruptcy  against  Rohrer;  and 
while  the  suit  was  commenced  and  the  decree  of  foreclosure  rendered  within 
that  period,  neither  the  mortgage  lien  nor  the  judgment  Hen  is  denounced  by 
any  provision  of  the  bankruptcy  statute.  *  *  *  The  State  court  acquired . 
complete  jurisdiction  and  control  over  the  defendants  and  the  property  prior 
to  the  commencement  of  the  bankruptcy  proceeding  against  Rohrer,  and  that 
jurisdiction  was  not  divested  by-  anything  done  in  that  proceeding,  the  rule 
being  applicable  that  the  court  which  first  obtains  rightfiil  jurisdiction  over 
the  subject-matter  should  not  be  interfered  with." 

But  compare,  that  such  suits  are  stayed  ipso  facto.  Carpenter  Bros.  v.  O'Con- 
nor, 1  A.  B.  R.  381,  16  C.  C.  Ohio  526:  "It  is  not  a  case  in  which  there  is 
conflict  of  jurisdiction  as  between  courts  of  co-ordinate  powers  where  you  are 
called  upon  to  determine  which  shall  have  possession  of  the  property.  The 
Court  in  Bankruptcy  has  exclusive  jurisdiction  to  take  and  administer  the  assets 
of  the  bankrupt,  pay  his  debts  in  so  far  as  the  assets  will  pay  them,  and  dis- 
charge him  if  he  is  entitled  to  a  discharge  from  further  payment. 

"The  State  court  cannot  do  this.  It  cannot  determine,  at  the  outset,  whether 
or  not  the  defendant  is  a  bankrupt,  nor  can  it  discharge  him  from  the  further 
payment  of  his  debts  after  his  property  has  been  exhausted.  So  that  it  is  a  mis- 
taken  idea   to   say  that   the   State   court   and   the   Court   in   Bankruptcy   are    co- 

vency  Laws  (as  was  its  manifest  object),  such     extent     was     voidable     under    § 

but   also    for    merely    foreclosing    the  67  "f." 

mortgage.      The    court    held    that    the  Contra,  see  note  to  Taylor  v.  Taylor, 

mortgaged   property   should   remain   in  4  A.  B.  R.  311  (N.  J.  Ch.).     In  re  Hol- 

the     hands    of    the     receiver    and     the  loway,  1  A.  B.  R.  659,  93  Fed.  638  (D. 

trustee  be  required  to  intervene  and  to  C.    Ky.).      But   in   this    case    the    court 

apply  first  to  the  State  court.  To  same  seems  to  consider  it  a  matter  of  dis- 

eftect,  analogously.   In  re   Chapman,  3  cretion. 

A.  B.  R.  607,  99  Fed.  395  (D.  C.  Ga.).  Compare,      analogous      propositions 

Heller  v.  LeRoy,  13  A.  B.  R.  733,  179  ante,   §§   1443,   1444. 

N.  Y.  369.   This  was  an  equitable  action  Foreclosure  Instituted    before    Four 

instituted   to   enforce   a   judgment   lien  Months. — A  fortiori,  a  foreclosure  suit 

acquired  more  than  four  months  prior  instituted   before  the   four   months   pe- 

to  bankruptcy  wherein  also  fraudulent  riod  would  not  be  superseded;  Sample 

conveyances    interfering   with   the   lien  -c.   Beasley,  30  A.   B.   R.   164,   158   Feu. 

were  sought  to  be  set  aside.     Als^<.  see  600  (C.  C.  A.  La.):     Kneeland  v.  I'cn- 

ante,   §'  1444.  nell,   18   A.   B.   R.   538    (City  Ct.   of   N. 

Contra,    In  re    Sabine,    1    A.    B.    R.  Y.),  wherein  the  foreclosure  of  tn  a*^- 

315   (Ref.  N.  Y.).  torney's  lien  on  a  judgment  by  him  for 

Contra,  In  re  Knight,  11  A.  B.  R.  1,  the  bankrupt  was  sustained;  nor  will 
135  Fed.  35  (D.  C.  Ky.).  But  in  this  the  bankruptcy  court  restrain  the  fore- 
case  the  receivership  operated  more  closure  proceedings.  In  re  Pennell,  18 
broadly  than  merely  to  take  custody  A.  B.  R.  909,  159  Fed.  500  (D.  C.  N. 
over  the  property  under  the  mortgage  Y.).  Contra  (claiming  for  the  bank- 
sought  to  be  foreclosed;  it  operated  ruptcy  courts  "a  certain  revisory 
also  to  sequestrate  other  property  for  power"),  Hobbs  v.  Head  &  Dowst,  26 
the  benefit  of  the  mortgagee,  and  to  A.  B.  R.  63  (C.  C.  A.  N.  H.),  dis- 
cussed in  the  text  of  §  1582. 
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ordinate   courts,   each   having  jurisdiction   over   the   subject   matter.     The   State 
court  has  nothing  to  do  with  the  proceedings  in  bankruptcy. 

"The  order  of  procedure  in  this  case  should  be  under  the  statute  as  follows: 
When  the  petition  in  bankruptcy  was  filed  by  the  defendant,  all  proceedings  in 
the  State  court  should  stop.  In  other  words,  in  the  language  of  the  Bankrupt 
Act  as  contained  in  §  11,  'The  proceedings  shall  be  stayed.'  This  is  mandatory. 
The  State  court  has  no  right  to  proceed  further  in  an  action  there  pending  until 
the  petition  in  bankruptcy  has  been  adjudicated.  When  that  has  been  done, 
the  case  may  be  further  stated  in  the  State  court  at  its  discretion." 

The  same  rule  has  been  held  in  some  cases  even  where  the  foreclosure 
suit  is  not  instituted  until  after  adjudication  of  the  mortgagor  as  bankrupt ;  ^* 
and  even  where  not  instituted  until  after  discharge. ^^ 

Foreclosure  by  sale,  under  power  of  sale,  is  equally  protected  with  that 
by  suit.28 

And  the  state  court's  jurisdiction  will  not  be  divested  even  though  the 
lien  or  transfer  therein  involved  (but  not  the  lien  of  the  suit  itself)  is 
claimed  by  the  trustee  to  be  in  violation  of  the  bankruptcy  provisions  re- 
lative to  voidable  preferences. 2'' 

And  if  the  suit  is  a  foreclosure  suit  with  incidental  prayer  appropriate 
to  insolvency  proceedings,  the  state  court  is  not  divested  of  jurisdiction, 
the  prayer  for  general  insolvency  relief  being  disregarded. 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  30,  113  Fed.  483  (C.  C.  A.  Ga.)  : 
"The  Insolvent  Traders'  Act,  before  it  was  superseded,  must  have  been  put  in 
operation  at  the  suit  of  'unsecured'  creditors.  Code  Ga.  1895,  §  2716;  Cracker 
Co.  v.  Brooke,  91  Ga.  243,  18  S.  E.  136.  The  appointment  of  a  receiver  is  a 
jurisdiction  often  exercised  by  equity  courts  in  foreclosure  suits.  The  In- 
solvent Traders'  Law  provides  for  a  proceeding  against  insolvents  only,  and  the 
petition  alleges  that  the  defendant  therein  is  insolvent;  but  that  allegation  is 
proper,  if  not  necessary,  to  obtain  a  receiver  in  a  foreclosure  suit.  So  of  all  the 
pverments  as  to  the  business  embarrassments  of  the  defendant  in  the  petition. 
Ihey  are  usual  in  bills  seeking  the  appointment  of  a  receiver.  It  is  true  that 
the  petition  contains  other  averments  that  are  unnecessary  and  unusual  in  a 
foreclosure  suit,  such  as  demand  and  refusal  to  pay,  that  the  petition  is  for 
the  benefit  of  the  petitioner  and  other  creditors,  etc.  These  and  other  averments 
show  that  the  pleader  had  in  view  the  Insolvent  Traders'  Law." 

Obiter,  Merry  v.  Jones,  11  A.  B.  R.  625  (Ga.  Sup.  Ct.) :  "Where  the  main 
purpose  of  the  suit  is  to  foreclose  a  mortgage,  and  there  is  also  an  incidental 
prayer  for  relief  appropriate  to  insolvency  proceedings,  a  receiver's  possession 
thereunder  will  not  be  affected  by  a  subsequent  adjudication  in  bankruptcy." 

But  if  the  proceedings  are  in  reality  insolvency  proceedings  with  merely 
incidental  prayer  for  foreclosure,  the  jurisdiction  is  divested. 

24.   In  re  San  Gabriel  Sanitorium  Co.,  25.  Evans  v.  Rounsaville,  8  A.  B.  R. 

7  A.  B.  R.  306,  111  Fed.  892   (C.  C.  A.  336,  115  Ga.  684. 

Calif.,  reversing,  on  rehearing,  its  own  26.  Harvey  v.  Smith,  7  A.  B.  R.  497 

decision,  4  A.  B.  R.  197);  In  re  Porter,  (Sup.  Jud.  Ct.  Mass.). 

6  A.  B.  R.  359,  109  Fed.  Ill  (D.  C.  Ky.) ;  27.   Furth  v.   Stahl,  10  A.   B.   R.   443, 

Heath  v.  Shaffer,  2  A.  B.  R.  98,  93  Fed.  205   Penn.   439    (Sup.    Ct.   Penn.) ;    Sav- 

647   (D.  C.   Iowa);   In  re  Victor  Color  ings   Bk.   v.  Jewelry   Co.,   12  A.   B.   R. 

&  Varnish  Co.,  23  A.  B.  R.  177,  175  Fed.  781,   123    Iowa  432. 
1023   (C.   C.   A.   N.  Y.). 
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Merry  v.  Jones,  11  A.  B.  R.  635  (Sup.  Ct.  Ga.) :  "But  where  the  main  pur- 
pose of  the  petition  is  to  obtain  relief  appropriate  only  in  insolvency  proceed- 
ings, the  fact  that  a  mortgage  may  be  foreclosed  as  an  incident  therein  will  not 
save  the  case  from  the  nullifying  effect  of  bankruptcy  on  pending  State  in- 
solvency proceedings." 

And  a  suit  in  equity  to  enforce  any  other  valid  right  than  a  lien  will  not 
be  interfered  with.^s 

But  where  a  foreclosure  suit  was  started  within  four  months  before  the 
bankruptcy  but  the  receiver  in  the  foreclosure  suit  voluntarily  surrendered 
possession  to  the  trustee  in  bankruptcy,  the  bankruptcy  court  had  jurisdic- 
tion to  marshal  liens  and  to  enjoin  the  further  prosecution  of  the  fore- 
closure suit,  though  it  was  not  claimed  that  the  liens  involved  were  prefer- 
ential or  otherwise  invalid.^^  It  would  seem,  however,  that  jurisdiction  was 
conferred  on  the  bankruptcy  court  by  the  surrender  of  the  property  by  the 
State  court  receiver,  irrespective  of-  the  "four  months"  apparent  qualifica- 
tion of  the  proposition,  it  being  the  actual  possession  of  the  res,  not  the 
^'four  months,"  that  conferred  the  jurisdiction. 

§  1587.  Custody  of  State  Court  Preserved  in  Part,  and  in  Part 
Superseded. — If  the  suit  is  a  foreclosure  suit,  or  other  suit  in  equity,  not 
•creating  the  lien,  but  simply  enforcing  it;  but  the  receiver  appointed  therein 
•does  more  than  simply  conserve  the  assets  subject  to  the  lien,  and  seizes 
'Other  assets,  although  doing  so  by  authority  of  the  State  law,  the  possession 
•of  the  State  Court  will  be  protected  as  to  the  assets  covered  by  the  lien  but 
will  be  superseded  as  to  the  remainder.^" 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  30,  113  Fed.  483  (C.  C.  A.  Ga.) : 
"A  receiver  or  trustee,  when  appointed  in  the  bankruptcy  proceedings,  while  not 
entitled  to  the  mortgaged  property,  will  be  entitled  to  any  excess  arising  from 
the  foreclosure  sale,  when  made  by  order  of  the  State  court  after  the  payment 
■of  the  mortgages  and  costs  of  foreclosure.  He  will  also  be  entitled,  when 
appointed,  to  the  possession  of  the  choses  in  action  and  the  other  property  in 
the  hands  of  the  State  court's  receiver  which  is  not  covered  by  the  mortgages. 
The  bankrupt  law  is  equally  binding  on  the  State  and  the  Federal  court,  and  we 
•cannot  doubt  that  the  former  will,  on  proper  application  give  full  effect  to  it. 
Where  assets  are  in  the  hands  of  the  receiver  of  one  court  which  legally  and 
■equitably  belong  to  the  trustee  or  receiver  appointed  by  another  court,  comity 
requires,  as  a  general  rule,  that  application  should  be  made  for  a  proper  order 

28.  Compare,  analogously,  In  re  Eng-  perhaps  amount  to  a  waiver  of  his 
lish,  11  A.  B.  R.  674,  127  Fed.  940  (C.  rights  to  insist  on  continuing  the  fore- 
C.  A.  N.  Y.).  closure  suit  in  the  State  Court.     Reed 

29.  In  re  Dana,  21  A.  B.  R.  683,  167  v.  Equitable  Trust  Co.,  8  A.  B.  R.  343, 
Fed.  539  (C.  C.  A.).  115    Ga.   780. 

30.  Obiter,  inferentially.  In  re  Kava-  But  if  no  seizure  nor  sequestration 
naugh,  3  A.  B.  R.  832,  99  Fed.  938  (D.  of  property  in  the  suit  in  the  State 
C.  Ky.) ;  contra,  impliedly,  and  that  Court  is  made  until  after  the  bank- 
it  is  superseded  altogether,  see,  In  re  ruptcy  court  has  assumed  jurisdiction 
Knight,  11  A.  B.  ^.  1,  125  Fed.  35  (D.  the  property  must  be  turned  over  to 
C.  Ky.).  the  bankruptcy  court.     Carpenter  iiros. 

If  the  lienholder  proves  his  demand  v.  O'Connor,  1  A.  B.  R.  381  (Ohio  C. 
in  the  bankruptcy  proceedings,  it  would       C).     See  post,  §  1600. 
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to  the  former  court,  whose  officer  has  possession  of  the  property.  This  rule 
is  reciprocal  between  the  Federal  and  State  courts,  each  respecting  the  pos- 
session of  the  other." 

Likewise,  if  the  attachment  suit  operates  to  do  more  than  enforce  a  lien 
obtained  before  the  four  months'  period,  the  state  court's  custody  will  be 
superseded  as  to  the  remainder. 

§  1588.  Attachments  Obtained  Prior  to  Four  Months,  Not  Abated. 

— Where  an  attachment  lien  is  obtained  more  than  four  months  prior  to 
bankruptcy,  the  attaching  creditor  should  be  allowed  to  prosecute  his  action 
to  judgment  and  sale,  after  the  bankruptcy.^^ 

Likewise,  where  a  garnishment  has  been  effected  before  the  four  months.^  ^ 

§  1589.  Landlord's  Levy. — Seizure,  under  state  statute,  by  levy  of 
execution  by  a  landlord,  upon  goods  found  on  the  premises,  will  not  be  suf- 
ficient ground  for  ordering  surrender  .of  the  property  levied  on :  the  state 
court  will  not  be  superseded.^^ 

But  of  course  such  levy  under  process  of  distraint  will  not  be  permitted 
under  process  from  the  State  court  upon  property  in  the  custody  of  the 
trustee  or  receiver.^* 

§  1590.  Partnership  Dissolution  Suits. — Suits  for  dissolution  of  part- 
nership instituted  more  than  four  months  before  bankruptcy  will  not  be 
disturbed ;  *^  even  where  the  court  decrees  therein  that  a  previous  transfer 
by  the  firm  of  one-half  of  the  firm  assets  to  pay  a  debt,  is  valid  and  free 
from  the  claims  of  the  remaining  partnership  creditors.^^ 

But  the  state  court  must  not  go  further  and  attempt  to  distribute  the 
surplus  among  the  particular  creditors  interested  in  the  suit,  but  must  turn 
it  over  to  the  trustee  in  bankruptcy  of  the  partnership,  if  the  order  of  dis- 
tribution is  asked  for  later  than  four  months  before  the  bankruptcy .^'^ 

And  if  they  operate  to  create  liens  or  priority  claims  different  from  those 
prescribed  by  the  Bankruptcy  Act  itself,  and  such  liens  or  priorities  are 
created  within  the  four  months,  then  the  jurisdiction  of  the  State  court 
may  be  divested.^^ 

31.  In  re  Snell,  11  A.  B.  R.  35,  125  35.  In  re  Price,  1  A.  B.  R.  606,  9a 
Fed.  154  (D.  C.  Calif.);  In  re  Beaver  Fed.  987  (D.  C.  N.  Y.) ;  In  re  English, 
Coal  Co.,  7  A.  B.  R.  542,  113  Fed.  889  11  A.  B.  R.  674,  137  Fed.  940  (C.  C.  A. 
(C.  C.  A.  Ore.);  Batchelder  v.  Wedge,  N.  Y.).  But  compare,  contra,  if  within 
19  A.  B.  R.  268,  80  Vt.  353;  In  re  Shinn,  the  four  months,  Wilson  v.  Parr,  8  A. 
25  A.  B.  R.  833,  185  Fed.  990  (D.  C.  N.  B.  R.  234,  115  Ga.  629.  Compare,  Rog- 
J.).     See  ante,  §  1439,  et  seq.  ers  v.  Stefani,  19  A.  B.  R.  566,  156  Fed. 

32.  National  Surety   Co.  v.   Medlock,  267   (D.   C.  Ark.). 

19  A.  B.   R.  654,  2  Ga.  App.  665,  58  b.  36.    In   re   English,   11   A.   B.   R.   674, 

E.  1131,  quoted  at  §  1455.  127    Fed.   940    (C.    C.   A.,   reversing   on 

33.  In  re  Seebold,  5  A.  B.  R.  358,  105  other  grounds,   10  A.   B.   R.   133). 
Fed.  910  (C.  C.  A.  La.);  Henderson  v.  37.   In  re   English,  11   A.   B.   R.   674, 
Mayer,  28  A.  B.  R.  387,  225  U.  S.  631.  127  Fed.  940  (C.  C.  A.  N.  Y.,  reversing 
See    §§    1437,    1444,    2204.  10  A.   B.  R.  133). 

34.  In  re  Bishop,  18-  A.  B.  R.  635,  38.  Mather  v.  Coe,  1  A.  B.  R.  504,  92 
153  Fed.  304  (D.  C.  S.  Car.);  also,  see  Fed.  333   (D.   C.   Ohio). 

post,  §  1799. 
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§  1591.  Fraudulent  Transfer  Suits  Instituted  before  Four 
Months. — Suits  to  set  aside  fraudulent  transfers  instituted  more  than 
four  months  preceding  the  bankruptcy  may  not  be  enjoined,  nor  may  the 
property  be  ordered  turned  over  to  the  trustee  in  bankruptcy.^^ 

Similarly,  fraudulent  transfer  suits  against  the  bankrupt  as  transferee, 
whether  instituted  before  or  within  the  four  months,  are  not  superseded  by 
bankruptcy  subsequently  occurring. 

In  re  United  Wireless  Co.,  27  A.  B.  R.  1,  193  Fed.  238  (D.  C.  N.  J.)  [wherein 
the  court  seemed  to  think  it  an  essential  point  however,  that  the  suit  had  been 
started  before  the  four  months  period] :  "The  purpose  of  that  suit  is  to  set 
aside  a  certain  conveyance  of  property  made  by  the  International  Company  to 
the  American  De  Forrest  Wireless  Telegraph  Company,  and  a  conveyance  of 
the  same  property  made  by  the  latter  to  the  United  Company,  upon  the  ground 
that  the  first  conveyance  was  without  consideration  and  in  fraud  of  the  credit- 
ors of  the  International  Company,  and  that  the  conveyance  to  the  United 
Company  [the  bankrupt]  was  made  without  consideration  and  with  knowledge 
on  the  part  of  said  last  named  company  of  the  want  of  consideration  and  fraud 
charged  concerning  the  first  conveyance.  *  *  *  More  than  four  months 
thereafter  the  petition  in  bankruptcy  was  filed  as  aforesaid.  The  suit  in  the 
State  court  is  one  within  its  cognizance,  and  having  first  obtained  such  jurisdic- 
tion, it  should  be  permitted  to  finally  dispose  of  it,  not  only  because  of  the 
spirit  of  comity  that  prevails  among  courts  having  concurrent  jurisdiction,  but 
also  because  of  necessity,  as  otherwise  the  administration  of  justice  would  be 
seriously  hampered,  if  not  scandalized,  unless  by  the  institution  of  the  bankruptcy 
proceedings  the  United  States  District  Court  obtained  exclusive  jurisdiction  over 
the  subject  matter. 

§  1592.  Fraudulent  Transfer  Suit  within  Four  Months  in  Aid 
of  Levy  Made  before  Four  Months,  Not  Abated.— And  a  suit  in  equity 
instituted  within  the  four  months'  period  to  enforce  a  judgment  lien  created 
before  the  four  months'  period  will  not  be  superseded  because  of  the  cred- 
itor's seeking  therein  to  set  aside  a  fraudulent  conveyance  that  interferes 
with  the  enforcement  of  his  judgment  lien,  the  lien  itself  being  acquired  be- 
fore the  four  months  and  the  fraudulent  conveyance  suit  being  simply  an 
incident  to  the  enforcement  of  the  lien.*" 

§  1593.  Creditors'  Bills  Instituted  before  Four  Months.— Credit- 
ors' bills  instituted  more  than  four  months  preceding  the  debtor's  bank- 
ruptcy are  not  abated.*^ 

39.  Pickens  v.  Dent,  9  A.  B.  R.  47,  judgment  creditor's  action  commenced 
3  87  U.  S.  177;  Nat'I  Bk.  of  Republic  v.  more  than  four  months  prior  to  the 
Hobbs,  9  A.  B.  R.  190,  118  Fed.  626  filing  of  the  judgment  creditor's  peti- 
(U.  S.  C.  C.  Ga.);  In  re  Meyers  &  Co.,  tion  in  bankruptcy  acquires  a  lien  upon 
1  A.  B.  R.  347  (Ref.  N.  Y.) ;  In  re  Kav-  the  equitable  assets  of  the  bankrupt 
anaugh,  3  A.  B.  R.  833,  99  Fed.  928  which  is  superior  to  the  title,  of  his 
(D    C    Ky).  trustee  in  bankruptcy  thereto. 

40.  killer  v.  LeRoy,  13  A.  B.  R.  733,  In  re  Meyers  &  Co.,  1  A.  B.  R.  347 
179  N    Y    369.  (Ref.     N.  Y.);     Frazier    v.     Southern 

41.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  Loan  &  Trust  Co.,  3  A.  B.  R.  710,  99 
187  U.  S.  165:  The  Supreme  Court  Fed.  707  (C.  C.  A.  N.  Car.,  reversing 
held  in  this  case  that  the  plaintiff  in  a  In  re  Benbow  (Southern  Loan  &  Trust 
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§  1594.  Assignments  and  Receiverships  Cteated  before  Pour 
Months. — Assignments  and  receiverships  instituted  more  than  four  months 
preceding  bankruptcy  are  not  affected.*^ 

In  re  Carver  &  Co.,  7  A.  B.  R.  539,  113  Fed.  128  (D.  C.  N.  Car.):  "The  Act 
of  Congress  was  not  invoked  by  the  filing  of  a  petition  in  bankruptcy  until 
more  than  four  months  after  such  assignment  was  made  and  the  estate  partly 
distributed  in  pursuance  thereof.  The  assignment  thus  becomes  valid  and 
whatever  was  done  under  its  provisions  is  also  valid." 

Obiter,  Rogers  v.  Stefani,  19  A.  B.  R.  566,  156  Fed.  267  (D.  C.  Ark.) :  "In  this 
case  the  said  Chancery  Court  acquired  jurisdiction  of  the  persons  and  property 
of  Rogers  &  Stefani,  the  bankrupts,  more  than  four  months  before  the  proceed- 
ings in  bankruptcy  were  begun  and  if  it  had  retained  possession  of  the  property 
until  the  order  in  controversy  was  made,  it  would  not  have  lost  control  of  the 
property,  by  the  adjudication  in  bankruptcy." 

Obiter,  In  re  Boner,  22  A.  B.  R.  151,  169  Fed.  727  (D.  C.  Va.) :  "It  is  to  be 
borne  in  mind  that  the  bankruptcy  law  does  not  undertake  to  inquire  into  the 
assignments  and  transfers  of  a  man's  property  made  more  than  four  months 
prior  to  its  proceeding.  Nor  does  it  attempt,  nor  can  it  attempt,  to  supervise 
the  course  and  conduct  of  insolvency  proceedings  (here  a  general  assignment) 
under  State  law  undertaken  and  carried  out  more  than  four  months  prior  to  the 
institution  of  the  bankruptcy  proceedings." 

§  1595.  Administrators,  etc.,  Where  Bankrupt  Owns  Interest  in 
Estate,  Not  Disturbed. — Administrators  and  executors  under  orders  of 
court  in  possession  of  property  at  the  time  of  bankruptcy,  in  which  the 
bankrupt  has  an  interest,  may  not  be  disturbed.*'^ 

§  1595^.  Awards  of  Arbitrators. — A  judgment  within  the  four  months 
period  upon  an  award  of  arbitrators  made  before  the  four  months  period  will 
not  be  avoided  nor  the  proceedings  thereon  be  superseded  where  the  lien 
of  such  judgment  by  State  law  reverts  to  the  date  of  the  award.** 

Cp.  V.  Benbow),  3  A.  B.  R.  9,  96  Fed.  cases    quite    invariably    insist    on    the 

514),  quoted  supra;  Nat'I  Bk.  v.  Moses,  proviso  "within  four  months,"  see  cases 

11  A.  B.  R.  772  (Sup.  Ct.  N.  Y.);  In  re  cited  post,  §  1603. 

Kavanaugh,  3  A.  B.  R.  832,  99  Fed.  928  Compare,    In    re    Sterlingworth   Ry. 

(D.    C.    Ky.);    Taylor   v.    Taylor,   4   A.  Supply  Co.,  31  A.   B.   R.  342,   164  Fed. 

B.  R.  211,  45  Atl.  440  (N.  J.  Ch.);  In  591,  155  Fed.  267  (D.  C.  Pa.),  where 
re  Heckman,  15  A.  B.  R.  500,  140  Fed.  the  assets  had  been  in  the  hands  of  a 
859  (C.  C.  A.  Wash.);  mferentially.  State  court  receiver  for  more  than  a 
Nat'I  Bk.  of  the  Republic  v.  Hobbs,  9  year,  the  court  refusing  to  supersede 
A.   B.   R.   190,   118  Fed.   626   (U.   S.   C.  the  State  court  receiver  but  not  on  the 

C.  Ga.).  ground    of    its    being   more    than    four 
42.  See  post,  §  1607.     In  re  Price   &       months 

Co.,  1  A.  BR.  606,  93  Fed..987  (D.  C.  ^^    i„  ^^  p;^^^      4  A.  B.  R.  489,  102 

N.   Y.),    which   was   a   receivership    to      p^^     g„    (p.     C.     Wash.);    compare, 

^'""t  ^^A^  I?^P    s.'p   ?c,-  vJ'a    ots^n  T  White  V.  Thompson,  9  A.  B.  R.  653,  119 

augh,  3  A.  BR.  832   99  Fed.  938  (DC  p^^    ggg   ^c.  C  A.  Ala.). 
Ky.) ;  In  re  Shinn,  35  A.  B.  R.  833,  183  ,  ,     .   ■  \     ,        .         •   1  j  •     /->        t 

Fed.  990   (D.   C.  N.  J.);   In  re  Farrell,  Administrator  Appointed  in  One  Ju- 

23  A.  B.  R.  826,  176  Fed.  505  (C.  C.  A.  risdiction   Not  to   Be   Sued   in   Repre- 

Ohio),  quoted  at  §  1633.  sentative  Capacity  in  Another.-Bryan 

Inferentially,  this  proposition  is  sup-  ^-  Curtis,  19  A.  B.  R.  894,  affirming  18 

ported   by   the    cases   holding   that   as-  A.   B.  R.  90. 

signments     and     receiverships     created  44.  In  re  Koslowski,  18  A.  B.  R.  733, 

within  the  four  months  period  are  an-  153    Fed.    823    (D.    C.    Pa.),    quoted    at 

nulled  by  the  bankruptcy,  since  all  such  §    1459. 
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§  1596.  Trustee's  Intervention  in  State  Court  Proceedings  Does 
Not  Oust  State  Court. — The  trustee  in  bankruptcy,  by  intervening  in  an 
action  to  enforce  a  specific  lien  upon  an  insolvent's  assets,  in  a  State  Court, 
does  not  thereby  oust  the  State  Court  of  jurisdiction.*^ 

§  1597.  State  Courts  Administer  Bankrupt  Law  and  Trustee,  In- 
tervening, Not  Confined  to  Rights  Accorded  by  State  Law. — The 

Bankrupt  Act  is  equally  binding  on  State  and  Federal  Courts,  and  where 
the  trustee  has  intervened  in  a  State  Court  proceeding,  he  is  not  confined  to 
the  rights  accorded  by  State  law  in  the  absence  of  bankruptcy  but  may 
urge  rights  and  defenses  given  by  the  Bankrupt  Act;  it  being  simply  as  to 
the  forum  and  not  as  to  the  rights  that  he  is  relegated  to  the  State  court.*^ 

Carling  v.  Seymour  Lbr.  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A.  Ga.)  :  "The 
laws  of  the  United  States  being  equally  binding  on  all  the  courts,  we  cannot 
assume  that  the  State  court  would  refuse  to  administer  them.  We  are  not 
now  called  on  to  decide  what  course  should  be  taken  in  the  event  of  a  dis- 
regard of  the  Bankrupt  Law  by  the  State  court." 

Obiter,  In  re  Dana,  31  A.  B.  R.  683,  167  Fed.  539  (C.  C.  A.):  "A  considerate 
regard  for  the  dignity  of  the  courts  of  the  States,  so  essential  to  harmony  in 
our  intricate  judicial  systems,  forbids  an  assumption  that  they  will  not  be 
equally  solicitous  to  observe  the  Constitution  and  laws  of  the  United  States, 
which  constitute  the  supreme  law  of  the  land  binding  upon  all  the  courts." 

§  1598.  Bankruptcy  Court  May  Enjoin  to  Permit  Intervening  of 
Trustee. — But  the  bankruptcy  court  may  restrain  the  state  court  long 
enough  to  enable  a  trustee  to  be  elected,  and  for  him  to  intervene  to  pro- 
tect the  creditors'  rights.*'^ 

Division  1. 

First  Exception  to  Rule  That  Statu  Court  Retains  Jurisdiction  if 
First  to  Obtain  It:    NuivUFied  Legai,  Liens. 

§  1599.  First  Exception  to  Rule  That  State  Court  Retains  Juris- 
diction if  First  Obtaining  Possession. — To  the  rule  that  the  State  Court 

45.  Des  Moines  Bk.  v.  Morgan  Jew-  quoted  supra,  §  1583;  Obiter,  Hurley  v. 
elry  Co.,  13  A.  B.  R.  781,  133  Iowa  433.       Devlin,   18  A.   B.   R.   637,   151   Fed.   919 

Profits  on  Operation  of  Oil  Well  by  (D.   C.    Kan.);   obiter,    In   re   Tracy   & 

Trustee    Who    Takes  Possession  Not--  Co.,  33  A.  B.  R.  438,  177  Fed.  533  (D. 

■withstanding  State  Court's  Prior  Cus-  C.   N.  Y.);   In  re  Martin,  37  A.   B.   R. 

tody. — Compare    peculiar    situation    in  545,  193  Fed.  841  (C.  C.  A.  Ky.) ;  Hall 

In  re  St.  Louis  &  Kansas  Coal  Co.,  32  v.   Chicago,   etc.,   R.   Co.,   35   A.   B.   R. 

A.  B.  R.  56,  168  Fed.  934  (D.  C.  Kans.),  53    (Sup.   Ct.   Neb.), 
"where  the  trustee  "ntervened  in  pend-  47.  See    post,    §    1901;    also   see    In 

ing  suits  wherein   injunction  had   been  re     Klein,    3     A.    B.     R.    174,     97     Fed. 

issued,    etc.,    and,    apparently    without  31    (D.    C.    Ills.);    In    re    Donnelly,    36 

protest  from  State  court,  operated  oil  A.    B.    R.    304,    188    Fed.    1001    (D.    C. 

wells  in  controversy,  the  question  then  Ohio).       Obiter,     Carling    v.    Seymour 

arising  as  to  whom  the  profits  should  Lumber   Co.,   8   A.    B.    R.   41,   113    Fed. 

be  decreed.  438  (C.  C.  A.  Ga.).     Compare  remarks 

46.  Heath  v.  Schaffer,  3  A.  B.  R.  103,  of  court  as  to  "a  certain  revisory 
93  Fed.  647  (D.  C.  Iowa).  See  post,  power"  in  Hobbs  v.  Head  &  Dowst 
§  1687.  Des  Moines  Bk.  v.  Morgan  Jew-  Co.,  36  A.  B.  R.  63,  185  Fed.  1006  (C. 
elry  Co.,  13  A.  B.  R.  781,  133  Iowa  43,  C.   A.   N.   H.). 

3  R  B— 36 
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will  retain  jurisdiction  if  it  is  the  first  to  obtain  custody  of  the  property, 
there  are  three  exceptions :  First,  where  the  possession  of  the  State  Court 
has  itself  created  a  lien  by  legal  proceedings  within  four  months  of  the 
bankruptcy,  whilst  the  debtor  was  insolvent;  second,  where  a  receiver,  as- 
signee or  trustee  appointed  by  the  State  Court  within  four  months  of  the 
bankruptcy,  is  in  possession;  third,  where  the  possession  is  under  State  In- 
solvency proceedings  that  are  superseded  by  the  Bankrupt  Act. 

First  exception:  Where  the  possession  of  the  state  court  has  cre- 
ated a  lien  by  legal  proceedings  within  four  months  of  the  bank- 
ruptcy and  while  the  debtor  is  insolvent,  the  State  Court  does  not 
retain  jurisdiction;  but  the  property  affected  must,  upon  adjudica- 
tion of  bankruptcy,  be  surrendered  to  the  bankruptcy  court.** 

This  is  so  for  the  reason  that  the  lien  thus  created  is  itself  null  and 
void,  and  being  created  by  the  legal  proceedings  the  legal  proceedings  them- 
selves are  null  and  void  and  fall  to  the  ground.  This  exception,  then,  does 
no  real  violence  to  the  principle  that  the  court  first  obtaining  jurisdiction  of 
the  res  retains  jurisdiction. 

§  1600.  Same  Subject  Discussed,  Ante,  "Liens  by  Legal  Proceed, 
ings  Nullified  by  Bankruptcy." — The  nature  of  §  67  "f"  nullifying  such 
liens,  and  the  elements  that  must  be  in  attendance  in  order  that  the  lien  be 
nullified,  and  the  limitations  of  the  rule,  are  fully  expounded  ante,  under  the 
subject  of  "Liens  by  L,egal  Proceedings  Nullified  by  Bankruptcy;"  as  are 
also  the  general  rules  as  to  procedure  in  obtaining  surrender  of  such  prop- 
erty to  the  trustee.*' 

Thus,  if  a  creditor  has  attached  property  of  an  insolvent  debtor  and, 
within  four  months  thereafter,  a  bankruptcy  petition  is  filed  by  or  against 
the  debtor  and  the  debtor  is  eventually  adjudged  bankrupt,  the  attachment 
proceedings,  as  already  noted,  are  nullified,  and  the  sheriff  or  constable  may 
be  required  to  surrender  possession  of  the  property;  although,  of  course, 
nothing  prevents  the  suit  from  continuing  to  its  finish  to  a  judgment  in  per- 
sonam against  the  debtor,  if  the  debtor  himself  does  not  stay  it.  But  as  to 
the  property,  the  bankruptcy  court  seizes  possession  of  it,  and  wholly  super- 
sedes the  state  court  in  its  administration. s" 

It  is  to  be  borne  in  mind,  also,  that  the  bankruptcy  must  have  occurred 
within  four  months  of  the  levying  of  the  attachment  or  other  creation  of 
the  legal  lien,  else  the  legal  proceedings  are  not  made  null  nor  void ;  ^^  and 
the  only  thing  the  trustee  can  do  in  case  the  bankruptcy  comes  later  than  four 
months  thereafter,  is  to  get  admitted  to  the  proceedings  in  the  State  court, 

48.  In  re  Martin,  37  A.  B.  R.  545,  193  Court  Officers  in  Possession,"  post, 
Fed.  841   (C.   C.  A.  Ky.);   Instance,   In      §  1830. 

re    Oxley    &   White,   35   A.    B.    R.    656,  50.    See    ante,    §§    1448,    1449.      In    re 

183  Fed.  1019   (D.  C.  Wash.).  Ransford,  28  A.  B.  R.  78,  194  Fed.  658 

49.  Ante,  §  1439.  See  also,  subject  of  (C.  C.  A.  Mich.). 
"Summary   Orders   on   Custodians   and  51.  See  ante,  §  1439. 
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as  a  party,  and  to  litigate  his  rights  there,  being  content  with  whatever 
the  State  court  may  say  is  his  rightful  share  of  the  proceeds. 

Thus,  also,  where  the  suit  is  in  part  a  mere  foreclosure  suit  or  other  suit 
to  realize  upon  a  valid  pre-existing  lien  and  in  part  creates  a  lien  by  legal 
proceedings  upon  other  assets  of  the  insolvent  during  the  four  months' 
period,  the  jurisdiction  of  the  State  Court  will  be  protected  as  to  the  first 
part  and  be  superseded  as  to  the  latter  part.^^ 

Thus,  also,  until  the  adjudication  in  bankruptcy  takes  place  the  legal  pro- 
ceedings are  not  superseded  and  a  court  office  in  possession  of  assets  may 
not  be  proceeded  against  summarily.  It  may  occur  that  the  lien  may  never 
be  rendered  void.^^ 

But  when  the  adjudication  does  take  place,  the  nullity  and  invalidity  re- 
late back  to  the  date  of  the  levy  or  seizure  by  legal  proceedings,  and  the 
State  Court  is  superseded."* 

§  1601.  When  Lien  Nullified  Property  Recoverable  by  Summary 
Order. — When  the  lien  is  nullified  the  property  affected  by  it  is  recover- 
able by  summary  order.^^ 

Division  2. 

Second  Exception  General  Assignments,  Receiverships  etc..  Nulli- 
fied BY  Bankruptcy. 

§  1602.  Second  Exception  to  Rule  That  State  Court  Retains  Ju- 
risdiction if  First  Obtaining  Custody. — The  second  exception  to  the 
rule  that  the  State  Court  retains  jurisdiction  if  it  first  obtains  the  custody 
of  the  property  involved  is  where  the  property  at  the  time  of  the  Bank- 
ruptcy is  in  the  possession  of  an  assignee  for  the  benefit  of  cred- 
itors or  of  a  receiver  or  trustee  appointed  outside  of  bankruptcy, 
where  the  assignment,  receivership  or  trusteeship  is  created  within 
the  four  months  preceding  the  filing  of  the  bankruptcy  petition,  in 
which  event  upon  the  adjudication  in  bankruptcy  occurring,  the 
Bankruptcy  Court  supersedes  the  insolvency  court  and  the  court 

52.  See  ante,  §  1587.  Grant,   14   A.    B.    R.    288,   135    Fed.   322 

For  a  case  where  the  court  refused  (C.   C.  A.  Penn.). 

to    enjoin    execution    sale,    where    levy  But    attachment     suits     in    Pennsyl- 

was  made  within  four  months  on  judg-  vania,  it  is  understood,  may  be  used  to 

ment    obtained    several    years    before-  assert    title    or    ownership    in    the    res; 

hand,  relegating  the  parties  to  the  State  in   such    cases    such   ruling   would   not 

Court    for    action    on    the    ground    of  be  contrary  to  the  main  proposition, 

comity,  see  In  re  Shoemaker,  7  A.   B.  53.  See  post,  §  1609;   "Summary  Or- 

R.  437,  112  Fed.  648  (D.  C.  Va.).  ders  on  Court  Officers,"  §  1828. 

For-  a  case  where  the  Circuit  Court  54.  See  ante,  §  1467. 
of  Appeals  reversed  the  District  Court  55.  Apparently,  In  re  McCartney,  6 
and  refused  to  stay  an  attachment  case  A.  B.  R.  368,  109  Fed.  629  (D.  C.  Wis.), 
and  relegated  the  parties  to  the  State  See  ante,  §  1471,  et  seq;  post,  "Sum- 
court  on  the  ground  of  prior  posses-  mary  Orders  on  Custodians  and  Court 
sion  of     the  res,   see     Marble   Co.     v.  Officers,"    §    1830,    et    seq. 
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appointing  the  assignee,  receiver  or  trustee  and  takes  over  the 
property  involved  for  administration  in  Bankruptcy.^ss 

Randolph  v.  Scruggs,  10  A.  B.  R.  1,  190  U.  S.  533:  "It  is  admitted  that  a 
general  assignment  for  the  benefit  of  creditors  made  within  four  months  from 
the  filing  of  a  petition  in  bankruptcy,  is  void  as  against  a  trustee  in  bankruptcy, 
so  far  as  it  interferes  with  Jiis  administering  the  property  assigned.  This  could 
not  be  denied." 

§  1603.  Basis  of  Superseding  Custody  of  Assignee  and  Receiver. 

— The  rule  that  the  bankruptcy  court  supersedes  the  custody  of  the  State 
court  in  cases  of  assignments,  receiverships,  etc.,  created  within  the  four 
months  period,  is  said  to  have  for  its  basis  the  necessary  impHcation  arising 
from  such  assignments  and  receiverships  being  specifically  declared  to  be 
acts  of  bankruptcy.  Since  they  operate — if  allowed  to  stand — to  take  away 
the  very  fruits  of  the  adjudication  itself  and  to  render  the  adjudication  pur- 
poseless, the  necessary  implication  arises,  it  is  said,  that  the  assignments  and 
receiverships  themselves  become  void.^'' 


56.  Cohen  v.  American  Surety  Co., 
30  A.  B.  R.  65  (Court  of  Appeals  of  N. 
Y.) ;   In  re   Cameron   Currie   &  Co.,  20 

A.  B.  R.  790   (Ref.   Mich.). 
Compare,      "General      Assignments, 

Receiverships  and  Trusteeships  as  Acts 
of  Bankruptcy,"  ante,  §  144,  et  seq. 
Compare,  "General  Assignments  and 
Receiverships  Held  to  Amount  to  State 
Insolvency  Laws,"  post,  §  1634,  divi- 
sion 3,  this  chapter. 

The  following  cases  were  receiver- 
ship and  assignment  cases,  to  be  sure, 
but  were  held  in  many  instances  to 
amount  to  State  Bankruptcy  or  State 
Insolvency  proceedings,  hence  in  many 
of  these  cases  the  superseding  of  the 
State  Court's  custody  is  to  be  based  on 
entirely  different  principles,  the  princi- 
ples discussed  in  division  3  of  chapter 
XXXII: 

In  re  Storck  Lumber  Co.,  8  A.  B.  R. 
86,  114  Fed.  860  (D.  C.  Md.) ;  In  re 
Lengert  Wagon  Co.,  6  A.  B.  R.  536,  110 
Fed.  927  (D.  C.  N.  Y.);  obiter.  In  re 
Kersten,  6  A.  B.  R.  516,  110  Fed.  929 
(D.  C.  Wis.) ;  Mauran  v.  Carpet  Lining 
Co.,  6  A.  B.  R.  734  (Sup.  Ct.  R.  I.). 

Compare,  as  being  act  of  Bankruptcy, 
In  re  Milbury' Co.,  11  A.  B.  R.  523  (D. 
C.  N.  Y.).  Compare,  apparently  to 
same  effect.  In  re  Watts,  10  A.  B.  R. 
113,  190  U.  S.  1;  In  re  Smith  &  Dodson, 
2  A.  B.  R.  9  (D.  C.  Ind.);  apparent  in- 
stance. In  re  Etheridge  Furn.  Co.,  1  A. 

B.  R.  115,  93  Fed.  339  (D.  C.  Ky.);  ap- 
parent instance,  In  re  McKee,  1  A.  B. 
R.  311  (Jefferson  County  Ct.  Ky.);  In 
re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737 
(D.  C.  Ills.),  which  was  an  assignment 
case.     In  re  Gutwillig,  1  A.  B.  R.  388, 


92  Fed.  337  (C.  C.  A.  N.  Y.,  affirming 
1  A.  B.  R.  78,  reasoning  approved  in 
Lea  V.  West,  174  U.  S.  590,  3  A.  B.  R. 
463);  David  v.  Bohle,  1  A.  B.  R.  412, 

93  Fed.  325  (C.  C.  A.  Mo.,  affirming 
In  re  Sievers,  1  A.  B.  R.  117) ;  In  re 
Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D. 
C.  N.  Y.).  affirmed  sub  nom.  Davis  v. 
Bohle,  1  A.  B.  R.  412,  92  Fed.  335  (C. 
C.  A.  Mo.);  In  re  Gray,  3  A.  B.  R. 
647  (N.  Y.  Sup.  Ct.);  impliedly.  In  re 
Thompson,  11  A.  B.  R.  720,  138  Fed. 
575  (C.  C.  A.  N.  Y.);  In  re  Knight,  11 
A.  B.  R.  1,  135  Fed.  25  (D.  C.  Ky.) ; 
In  re  Watts,  10  A.  B.  R.  113,  190  U. 
S.  1. 

In  re  Brown,  1  A.  B.  R.  110,  91  Fed. 
358  (D.'C.  Ore.):  "Nor  can  the  fact 
that  the  property  is  in  the  hands  of  a 
receiver,  in  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance,  affect  the 
question.  The  immunity  which  the 
prior  conveyance  has,  under  the  Bank- 
rupt Act,  does  not  extend  to  the  legal 
custody  taken  in  a  suit  to  cancel  the 
conveyance,  the  property  having  in  the 
meantime  been  voluntarily  restored  by 
the  fraudulent  grantee  to  the  bank- 
rupt." 

Obiter,  In  re  Hirose,  12  A.  B.  R.  154 
(D.  C.  Hawaii) ;  inferentially  and 
obiter.  In  re  Romanow,  1  A.  B.  R. 
461,  92  Fed.  510  (D.  C.  Mass.);  In  re 
Fellerath,  2  A.  B.  R.  40,  95  Fed.  121 
(D.  C.  Ohio) ;  obiter,  Leidigh  Carriage 
Co.  V.  Stengel,  2  A.  B.  R.  383,  95  Fed. 
637  (C.  C.  A.  Ohio);  In  re  Etheridge 
Furn.  Co.,  1  A.  B.  R.  115,  92  Fed.  329 
(D.   C.   Ky.). 

57.  Cohen  v.  American  Surety  Co.,  22 
A.  B.  R.  909,  132  App.  Div.  (N.  Y.) 
917,  dissenting  opinion. 
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Obiter,  Randolph  v.  Scruggs,  190  U.  S.  533,  10  A.  B.  R.  3:  "It  is  admitted 
that  a  general  assignment  for  the  benefit  of  creditors,  made  within  four  months 
from  the  filing  of  a  petition  in  bankruptcy,  is  void  as  against  a  trustee  in  bank- 
ruptcy, so  far  as  it  interferes  with  his  administering  the  property  assigned.  This 
could  not  be  denied.  West  Co.  v.  I^ea  Bros.,  174  U.  S.  590,  595,  2  Am.  B.  R.  463, 
43  L.  Ed.  1098,  1099;  Boese  v.  King,  108  U.  S.  379,  385,  27  L.  Ed.  760,  763; 
Bryan  v.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R.  623,  45  L.  Ed.  814.  It  hardly 
is  necessary  to  discuss  whether  such  an  assignment  should  be  held  to  be  em- 
braced in  the  express  avoidance  of  conveyances  made  with  intent  to  hinder, 
delay,  or  defraud  creditors  in  §  67e  of  the  Bankruptcy  Law.  *  *  *  It  is 
possible  to  say  that  constructively  a  general  assignment  falls  under  that  descrip- 
tion. *  *  *  One  ground  for  such  a  construction  would  be  that  making  the 
assignment  is  declared  an  act  of  bankruptcy  by  §  3.  As  it  could  not  have  been 
intended  that  the  very  conveyance  which  warranted  putting  the  grantor  into 
bankruptcy  should  withdraw  all  his  property  from  distribution  there,  it  seems 
sufficient  to  rely  upon  the  necessarily  implied  effect  of  §  3.  *  *  *  If  by  de- 
claring the  assignment  an  act  of  bankruptcy,  the  statute  means  that  the  convey- 
ance shall  not  be  effectual  against  the  bankruptcy  proceedings,  as  is  agreed, 
the  natural  and  simple  construction  is  that  it  means  that  the  deed  shall  be 
avoided  as  a  whole  when  the  trustee  takes  the  goods." 

In  re  Knight,  11  A.  B.  R.  6,  125  Fed.  35  (D.  C.  Ky.) :  "*  *  *  it  is  the  es- 
tablished doctrine  in  bankruptcy  that  an  assignee,  under  a  deed  of  general 
assignment,  and  the  execution  of  which  deed  is  the  act  of  bankruptcy  upon 
which  the  adjudication  is  made,  although  he  has  qualified  in  the  County  Court 
and  is  acting  under  its  orders,  does  not  hold  the  estate  of  the  bankrupt  ad- 
versely to  the  trustee  in  bankruptcy.  It  thence  logically  and  necessarily  fol- 
lows that  the  assignee  holds  the  property  subject  to  the  right  of  the  requisite 
number  of  creditors  having  debts  amounting  in  the  aggregate  to  the  sum  of 
$500  to  avail  themselves  of  the  act  of  bankruptcy  and  secure  an  adjudication, 
and  that  when  this  is  done  the  rights  of  the  creditors  relate  back  to  the  act 
of  bankruptcy,  and  override  all  intermediate  or  intervening  attempts  by  the 
assignee  to  overreach  or  defeat  the  results  of  the  act  of  bankruptcy,  or  the 
rights  of  creditors  arising  out  of  it.  The  general  principle  which  underlies  the 
subject,  and  which  cannot  be  ignored,  must  be  this:  When  a  general  assign- 
ment for  the  benefit  of  creditors  is  made  by  a  debtor,  eo  instanti  there  is  gen- 
erated by  the  statute  a  right  in  his  creditors  to  have  his  affairs  wound  up  and 
his  estate  administered  in  the  bankruptcy  court  pursuant  to  the- Bankrupt  Law, 
,  which  has  suspended  the  operation  of  all  State  insolvency  laws;  and,  if  the 
enforcement  of  this  right  is  demanded  by  a  proper  proceeding  within  four 
months  after  its  inception,  no  action  in  any  court  in  any  suit  brought  after  the 
commission  of  the  act  of  bankruptcy  can  defeat  it  without  the  consent  of  the 
barikrupt  court.  Quoad  hoc,  the  jurisdiction  of  the  bankruptcy  court  is  nec- 
essarily exclusive  and  supreme.  *  *  *  j^  other  words,  the  rights  of  cred- 
itors, inchoate  from  the  making  of  the  assignment,  ripen  into  maturity  when 
the  adjudication  is  made.  If  it  were  otherwise  the  Bankruptcy  Law  could  be 
evaded  with  the  utmost  facility." 

Davis  V.  Bohle,  1  A.  B.  R.  413,  93  Fed.  335  (C.  C.  A.  Mo.):  "This  (§  3, 
making  assignments  acts  of  bankruptcy)  was  but  another  form  of  saying  that 
if  a  person,  subject  to  the  provisions  of  the  act,  should  make  a  general  assign- 
ment, it  should  entitle  his  creditors  to  have  him  adjudged  a  bankrupt  within 
four  months  after  the  commission  of  the  act,  and  to  have  his  estate  admin- 
istered by  a  trustee  or  trustees  of  their  own  selection,  pursuant  to  the  pro- 
visions of  the  act,  rather  than  by  the  assignee  who  had  been  chosen  by  the 
insolvent  debtor  for  that  purpose.     Inasmuch  as  an  assignee  under  a  voluntary 
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deed  of  assignment  is  not  a  purchaser  for  value  of  the  assigned  property,  but 
is  merely  an  agent  or  trustee  of  the  assignor  and  his  creditors,  and  holds  the 
assigned  property  solely  for  their  benefit,  Congress,  when  it  provided  that  a 
general  assignment  should  be  regarded  as  an  act  of  bankruptcy,  did  not  deem 
it  necessary  to  say  further,  and  in  so  many  words,  that  the  assigned  property 
might  be  taken  from  the  custody  of  the  assignee  at  the  instance  of  creditors, 
if  the  assignor  was  subsequently  adjudged  a  bankrupt.  It  was  assumed,  no 
doubt,  that  by  declaring  a  general  assignment  to  be  an  act  of  bankruptcy,  with 
all  which  that  declaration  implied,  the  assignee  named  in  such  a  deed  would 
take  a  defeasible  title  to  the  assigned  property,  which  would  instantly  fail  when 
the  assignor  was  adjudged  a  bankrupt,  and  that  he  would  thenceforth  be  ac- 
countable to  the  trustee  appointed  in  bankruptcy  proceedings  for  the  assigned 
property  or  its  proceeds.  Such,  we  think,  is  the  necessary  effect  of  the  clause 
making  a  general  assignment  an  act  of  bankruptcy,  when  that  clause  is  read  in 
the  light  of  decisions  both  in  this  country  and  England  construing  prior  bank- 
rupt laws,  which  decisions  must  be  presumed  to  have  been  well  known  to  the 
lawmaker.  Thus,  under  an  English  bankrupt  act  (6  Geo.  IV.  ch.  16,  §  3),  which 
made  it  an  act  of  bankruptcy  if  a  person  executed  any  fraudulent  conveyance 
or  transfer  with  intent  to  defeat  or  delay  his  creditors,  it  was  repeatedly  held 
that  a  voluntary  assignment  by  a  debtor  of  his  whole  estate  for  the  equal  bene- 
fit of  all  his  creditors  was  an  act  of  bankruptcy,  within  the  meaning  of  the 
aforesaid  statute,  not  because  such  a  conveyance  was  fraudulent  in  fact,  but 
because  it  was  constructively  fraudulent,  and  in  violation  of  the  Bankrupt 
Act,  in  that  it  provided  for  a  different  mode  of  administration  upon  the  effects 
of  the  insolvent  debtor  than  that  contemplated  by  the  act." 

Hooks  V.  Aldridge,  16  A.  B.  R.  664,  145  Fed.  865  (C.  C.  A.  Tex.) :  "We  have 
before  us  a  record  showing  that  a  State  court,  because  of  insolvency,  ap- 
pointed a  receiver  for  a  corporation  and  placed  him  in  possession  of  its  property, 
and  that  thereupon ,  and  on  that  ground,  among  others,  the  court  of  bank- 
ruptcy adjudged  the  corporation  a  bankrupt,  pursuant  to  the  amendment  we 
have  quoted.  In  enacting  these  additional  grounds  of  involuntary  bankruptcy, 
it  could  not  have  been  the  intention  of  Congress  that  the  receiver  of  the  State 
court  appointed  'because  of  the  insolvency'  of  the  corporation,  .should  continue 
to  hold  possession  of  the  property  and  to  administer  and  settle  the  estate. 
The  Supreme  Court  observed  in  a  recent  case  that  'the  operation  of  the  bank- 
ruptcy laws  of  the  United  States  cannot  be  defeated  by  insolvent  corporations 
applying  to  be  wound  up  under  State  statutes'  (In.  re  Watts  &  Sachs,  190  U.  S. 
1,  37,  10  Am.  B.  R.  113,  23  Sup.  Ct.  718,  47  L.  Ed.  933):  nor  can  they  be  de- 
feated by  the  appointment  of  receivers,  because  of  insolvency,  at  the  suits  of  their 
officers,  stockholders,  or  creditors.'' 

The  obvious  weakness  of  such  reasoning  would  seem  to  be  that  the  right 
to  supersede  the  State  court's  custody  would  logically  apply  only  where  such 
general  assignment  or  receivership  is  the  very  ground  of  the  adjudication 
in  bankruptcy  itself,  thus  leaving  assets  to  continue  in  the  control  of  the 
State  Court  receiver  or  assignee  where  the  adjudication  is  based  on  other 
■  grounds  or  "is  on  voluntary  petition.  One  court,  in  evident  anticipation  of 
such  argument,  in  a  case  where  a  general  assignment  was  first  made  and 
afterwards  a  receiver  was  appointed  in  a  mortgage  foreclosure  suit  to  col- 
lect the  rents  of  the  mortgaged  property  in  behalf  of  the  mortgagee,  held 
that,  although  the  assignment  was  the  act  of  bankruptcy  upon  which  the  ad- 
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judication  was  obtained,  nevertheless  not  only  was  the  assignment  itself  nul- 
lified but  also  all  subsequent  dispositions  of  the  property. 

In  re  Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.) :  "*  *  *  can  the  rights 
of  the  creditors  to  have  the  bankrupt's  estate  administered  in  the  bankruptcy 
court,  and  under  the  Bankruptcy  Law  be  defeated  by  the  expedient  of  there- 
after hurriedly  bringing  suit  in  the  State  court,  in  which,  upon  an  allegation 
of  insolvency,  a  receiver  is  appointed  and  put  in  charge  of  the  debtor's  prop- 
erty— things  which,  of  themselves,  under  the  amendment  of  1903,  *  *  *  con- 
stituted a  further  act  of  bankruptcy,  upon  which  alone  an  adjudication  could 
have  been  secured?  And  just  at  this  point  we  may  well  inquire  whether,  if  an 
adjudication  in  bankruptcy  had  been  made  upon  a  creditor's  petition  alleging,  in 
the  language  of  the  amendment  of  February  5,  1903,  that  because  of  insolvency 
a  receiver  had  been  put  in  charge  of  Knight's  property  by  the  State  court,  that 
court,  under  the  doctrine  and  rule  of  comity,  and  the  supposed  teachings  of 
the  case  of  Peck  v.  Jenness,  would  be  still  entitled  to  administer  the  assets,  not- 
withstanding the  Bankruptcy  Law.  This  inquiry  would  seem  to  reach  the  ker- 
nel of  the  matter,  for  if  a  State  Court  could  thus  do  the  very  thing  which  con- 
stitutes an  act  of  bankruptcy,  and  at  the  same  time  defeat  it  on  the  doctrine  of 
comity  and  priority  of  jurisdiction,  the  new  ground  of  bankruptcy  is  a  manifest 
delusion.  These  suggestions  seem  to  me  to  show  that  the  expedient  resorted 
to  in  this  case,  under  the  facts  and  circumstances  surrounding  it,  cannot  defeat 
the  rights  of  the  general  creditors,  which  related  back  to  the  doing  of  the 
thing  upon  which  the  adjudication  in  bankruptcy  was  made.'' 

But  this  counter  argument  only  partly  avoids  the  weakness  adverted  to. 
What  would  become  of  the  prior  assignment  had  not  it,  but  rather  the  sub- 
sequent receivership,  been  the  ground  of  the  adjudication,  both  being  within 
the  four  months  period? 

More  naturally,  one  would  expect  to  find  the  basis  of  the  superseding  of 
the  state  courts  in  some  express  provision  of  the  statute  concerned  in  pari 
materia  with  the  subject  of  the  right  of  the  trustee  to  recover  assets  from 
third  parties,  such  as  are  §§  67,  70,  etc.,  rather  than  in  §  3,  relating  merely 
to  the  determination  of  the  status  of  the  debtor  as  a  bankrupt.  Moreover, 
§  3,  relating  solely  to  what  acts  warrant  adjudication  of  bankruptcy,  equally 
as  well  makes  a  preferential  transfer  an  act  of  bankruptcy,  yet  Congress  did 
not  leave  the  avoidance  of  preferences  to  mere  "necessary  implication"  from 
that  section  of  the  statute,  but  provided  specifically  therefor  in  §  60.  The 
question  naturally  arises  then  why  Congress  should  have  left  the  superseding 
of  the  custody  of  the  state  court  in  the  important  cases  of  assignments, 
receiverships,  etc.,  to  mere  implication  from  the  provisions  of  another  sec- 
tion of  the  act  and  yet  deem  it  necessary  elsewhere  to  make  specific  pro- 
visions as  to  the  recovery  of  preferences,  although  preferences  are  likewise 
referred  to  in  that  same  section  as  acts  of  bankruptcy. 

It  has  also  been  held  that  the  basis  is  that  such  assignments  and  receiver- 
ships are  transfers  made  to  hinder,  delay  and  defraud  creditors  under 
§  67  (e).58 

58.  In  re  Gray,  3  A.  B.  R.  647  (N.  Scruggs,  10  A.  B.  R.  3,  190  U.  S.  533; 
Y.  Sup.  Ct.) ;  inferentially,  Randolph  v.       obiter,    Chem.    Nat'l    Bk.    v.    Meyer    & 
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In  re  Knight,  11  A.  B.  R.  1,  135  Fed.  35  (D.  C.  Ky.) :  "Besides,  it  is  impor- 
tant to  remember  that,  whether  so  in  fact  or  not,  a  deed  of  general  assignment 
is  constructively  fraudulent,  and,  in  legal  contemplation,  its  purpose  is  to  hinder 
and  delay  creditors,  within  the  meaning  of  §  67e  of  the  Statute  of  1898  (30 
Stat.  564),  and  consequently  that  under  that  section  the  assigned  property,  if 
the  deed  was  made  within  four  months  before  the  filing  of  the  petition  in  bank.- 
ruptcy,  belongs  to  the  trustee,  and  by  the  express  terms  of  the  section  it  is 
made  bis  duty  to  recover  and  reclaim  it." 

West  Co.  V.  Lea,  174  U.  S.  590,  3  A.  B.  R.  467:  "Such  consequences  was  held  ta 
arise,  from  a  deed  of  that  description,  as  a  legal  result  of  the  clause,  in  the 
Act  of  1867,  forbidding  assignments  with  'intent  to  delay,  defraud,  or  hinder' 
creditors,  and  from  the  provision  avoiding  certain  acts  done  to  delay,  defeat,  or 
hinder  the  execution  of  the  act." 

It  would  seem  to  be  improper,  however,  to  classify  such  resorting  to  the 
duly  constituted  courts  of  the  State  among  the  fraudulent  transfers  repro- 
bated by  §  67  (e),  unless  an  actual  fraudulent  intent  existed. 

Ketcham  v.  McNamara,  6  A.  B.  R.  163,  73  Conn.  709:  "The  present  bank- 
ruptcy law  differs  from  that  of  1867  in  its  mode  of  treating  assignments  for  the 
benefit  of  creditors  made  without  preferences  prior  to  the  institution  of  bank- 
ruptcy proceedings.  The  Act  of  1898  declares  every  assignment  of  that  kind  an 
act  of  bankruptcy.  *  *  *  Under  that  of  1867  (§§  26,  86,  as  amended  in  1868 
[15  Stat,  at  Lr.  328]),  it  was  such  only  if  made  in  fraud  of  creditors,  and  the 
assignee  in  bankruptcy  could  not  recover  the  property  without  proof  that  the 
person  receiving  it  'had  reasonable  cause  to  believe  that  a  fraud  on  this  act  was 
intended.'  While  the  law  stood  thus,  we  therefore  held  that  an  honest  convey- 
ance by  an  insolvent  debtor  under  our  insolvent  laws,  without  actual  fraud, 
and  with  no  actual  intent  to  defeat  the  operation  of  the  Act  of  Congress,  could 
not  be  treated  as  absolutely  void.  Hawkin's  Appeal,  34  Conn.  548,  551.  The 
claim  that  it  was  such  was  set  up  in  that  case  by  one  of  the  general  creditors, 
but  apparently  only  because,  if  sustained,  it  would  prevent  the  assignment  from 
operating  as  a  dissolution  of  an  attachment  which  he  had  previously  made,  and 
thus  work  a  preference  in  his  favor.  Such  a  result  the  court  was  indisposed  to 
promote  by  a  construction  of  the  bankruptcy  law  which  would  frustrate  its 
main  purpose.     Reed  v.   Mclntyre,  98  U.  S.   507,  513. 

"The  Supreme  Court  of  the  United  States,  in  another  case,  where  the  equities 
v/ere  of  a  similar  character,  held  that  if  the  Act  of  1867  ipso  facto  suspended 
the  operation  of  the  insolvent  laws  of  the  States,  general  assignments  under 
those  laws,  not  followed  by  bankruptcy  proceedings,  when  made  with  no  ac- 
tual intent  to  defraud,  were  not  so  absolutely  void  that  a  judgment  creditor  of 
an  assignor  could  hold  the  assignee  to  account  for  the  proceeds  of  the  property, 
Boese  v.  King,  108  U.  S.  379,  385,  affirming  78  N.  Y.  471." 

And  in  still  other  cases  it  has  apparently  been  held  that  the  basis  is  to  be 
found  in  the  principle  that  the  Bankruptcy  Law  is  paramount  in  the  admin- 
istration of  insolvent  estates,  and  that  the  custody  of  another  court  is  in- 
consistent therewith  and  hence  superseded.^® 

Dickinson,    1   A.    B.    R.   570    (D.   C.   N.  analogously  (Act  of  Bankruptcy),  Sal- 

Y.);  In  re  Slomka,  9  A.  B.  R.  637,  132  mon   v.   Salmon,   16  A.   B.   R.   132,   143 

Fed.  630   (C.   C.  A.  N.  Y.).     Compare,  Fed.   395    (D.   C.    Mo.), 

analogously      (Act      of      Bankruptcy),  59.    Obiter,    Scheuer   v.    Book    Co.,   7 

Rumsey  v.  Machine  Co.,  3  A.  B.  R.  704,  A.    B.   R.   390,   112   Fed.   407    (C.    C.   A, 

99    Fed.    699    (D.    C.    Mo.).      Compare,  Ala.);   obiter,   Leidigh   Carriage   Co.   v^ 
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In  re  Watts,  190  U.  S.  1,  10  A.  B.  R.  113:  "And  the  operation  of  the  bank- 
ruptcy laws  of  the  United  States  cannot  be  defeated  by  insolvent  commercial 
corporations  applying  to  be  wound  up  under  State  statutes.  The  Bankruptcy 
Law  is  paramount,  and  the  jurisdiction  of  the  Federal  courts  in  bankruptcy, 
when  properly  invoked,  in  the  administration  of  the  affairs  of  insolvent  persons 
and  corporations,  is  essentially  exclusive.  Necessarily  when  like  proceedings 
in  the  State  courts  are  determined  by  the  commencement  of  proceedings  in 
bankruptcy,  care  has  to  be  taken  to  avoid  collision  in  respect  of  property  in 
possession  of  the  State  courts.  Such  cases  are  not  cases  of  adverse  possession 
or  of  possession  in  enforcement  of  pre-existing  liens,  or  in  aid  of  the  bankruptcy 
proceedings.  The  general  rule  as  between  courts  of  concurrent  jurisdiction 
is  that  property  already  in  possession  of  the  receiver  of  one  court  cannot  right- 
fully be  taken  from  him  without  the  court's  consent,  by  the  receiver  of  an- 
other court  appointed  in  a  subsequent  suit,  but  that  rule  can  have  only  a  qual- 
ified application  where  winding  up  proceedings  are  superseded  by  those  in 
bankruptcy  as  to  which  the  jurisdiction  is  not  concurrent.  Still  it  obtains  as  a 
rule  of  comity,  and  accordingly  the  receiver  of  the  District  Court  brought  his 
appointment  to  the  knowledge  of  the  Floyd  Circuit  Court  and  requested  the 
delivery  of  the  assets." 

In  re  Curtis,  1  A.  B.  R.  444,  91  Fed.  737  (D.  C.  III.):  "The  object  of  enumerat- 
ing in  the  National  Bankruptcy  Act  what  shall  constitute  an  act  of  bankruptcy  is 
for  the  very  purpose  of  specifying  with  certainty  what  estates  shall  be  admin- 
istered in  the  Bankrupt  Court.  And,  in  declaring  that  v/hosoever  should  at- 
tempt to  distribute  his  estate  by  a  general  assignment  should  be  adjudged  a 
bankrupt,  it  is  also  the  plain  intent  of  the  law  that  such  person  should  not  be 
permitted,  after  the  first  day  of  July,  1898,  to  do  so,  but,  instead,  such,  estate 
must  be  administered  in  the  precise  manner  pointed  out  by  the  National  Bank- 
rupt Act. 

"From  this  it  is  obvious  that  not  only  the  main  object  of  the  State  and  Fed- 
eral laws  are  identical,  but  also  that  they  both  expressly  provide  a  manner  of 
administering  the  estate  of  whosoever  shall  make  a  general  assignment.  This 
being  the  case,  one  must  yield  to  the  other.  One  must  be  operative,  and  the 
other  inoperative.  Both  cannot  be  in  full  force  and  effect  at  the  same  time. 
Which  remains  paramount  arid  operative  cannot  be  in  doubt.  That  the  State 
law  shall  be  suspended  is  now  well  settled,  and  it  is  therefore  the  opinion  of 
this  court  that  the  proceedings  under  the  general  assignment  made  by  the  Bank 
of  Waverly,  and  in  the  Morgan  County  Court,  are  wholly  unauthorized  and 
void." 

But  the  reasoning  of  such  rule  would  apply  equally  to  all  cases  of  in- 
solvency, regardless  of  the  four  months'  limitation.  In  reality,  such  rea- 
soning can  only  be  applicable  to  cases  where  the  legal  proceedings  amount 
to  State  bankruptcy  or  State  insolvency  proceedings,  which  themselves  are 
superseded  in  toto,  and  would  come  rather  under  the  next  division,  which 
discusses  the  third  exception  to  the  main  rule.  It  would  hardly  apply  to 
mere  general  assignments  and  receiverships,  except  perhaps  when  they 
amount,  in  effect,  to  State  bankruptcy  or  State  insolvency  proceedings. 

Perhaps,  on  ultimate  analysis,  this  basis  is  more  properly  reducible  to 
the  fact  that  such  assignments  and  receiverships  operate  to  create  liens  by 

Steng-1,  2  A.  B.  R.  383,  95  Fed.  637  (C.  In  re  McKee,  1  A.  B.  R.  311  (lefierson 
C.  A.  Ohio) ;  In  re  Etheridge  Furn.  Co.,  County  Ct.  Ky.) ;  In  re  Fellerath,  2 
1  A.  B.  R.  115,  92  Fed.  339  (D.  C.  Ky.);       A.  B.  R.  40,  95  Fed.  121   (D.  C.  Ohio). 
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legal  proceedings  in  behalf  of  creditors  and  thus  are  made  null  and  void 
by  §  67  (c)  and  (f),  if  created  within  the  four  months  period.  Although 
such  liens  redound  to  the  beneht  of  all  creditors  aild  not  simply  to  a  part, 
they  are  nevertheless  liens  by  legal  proceedings,  quite  as  much  as  those 
created  by  creditors',  bills  or  suits,  brought  in  behalf  of  all  creditors  to  set 
aside  fraudulent  conveyances,  which  are  held  to  be  clearly  within  §  67.^° 

Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  739,  50  Atl.  331,  387  (Sup.  Ct.  R.  I.) : 
"The  United  States  Bankruptcy  Act,  §  67,  clause  'f,'  contains  this  provision 
[quoting  §  67  'f  ]  : 

"It  seems  to  us  that  the  word  'judgment,'  as  used  above,  is  sufficiently  broad 
to  apply  to  the  judgment  of  this  court  in  appointing  the  receiver  of  the  Crown 
Carpet  Lining  Co.,  and  that  the  adjudication  of  bankruptcy  against  said  cor- 
poration nullified  and  avoided  the  judgment  of  this  court,  and  that  the  property 
held  by  the  receiver  must  be  turned  over  for  administration  under  the  bank- 
ruptcy proceedings." 

The  case  In  re  Farrell,  33  A.  B.  R.  826,  176  Fed.  505  (C.  C.  A.  Ohio),  quoted 
at  §  1632,  although  reaffirming  the  doctrine  of  Mayer  v.  Hellman,  91  U.  S. 
496,  and  holding  that  the  general  assignment  must  be  within  the  four  months 
of  bankruptcy  else  it  will  be  valid,  does  not  aid  us  in  ascertaining  the  basis 
of  the  superseding  of  the  custody  of  the  assignee  in  such  a  case.  The  case  In 
re  Farrell  seems  to  assume  that  Congress  has  expressly  fixed  a  limit  of  four 
months  for  the  avoidance  of  assignments,  but  Congress  has  done  no  such 
thing  in  express  terms,  and  it  is  only  by  construction  that  the  qualification  of 
four  months   limit  is   to  be  made. 

Impliedly,  In  re  Fish  Bros.  Wagon  Co.,  21  A.  B.  R.  149,  164  Fed.  553 
(C.  C.  A.  Kans.) :  "We  think  that  a  title  or  lien  acquired  by  an  assignee  under 
a  general  assignment  valid  according  to  the  laws  of  the  State  where  it  is  made, 
that  is  to  the  advantage  of  the  estate  when  it  has  passed  into  bankruptcy,  is 
not  necessarily  destroyed  by  the  supersession  of  the  assignment  proceeding, 
but  that  upon  the  order  of  the  court  of  bankruptcy  it  may  be  retained  by  the 
trustee  for  the  benefit  of  the  creditors.  This  conclusion  is  in  harmony  with  the 
object  sought  by  express  provisions  of  the  Bankruptcy  Act  for  the  preservation 
of  liens  obtained  in  judicial  proceedings  against  the  debtor.  *  *  *  Attention 
therefore  turns  to  the  effect  of  the  general  assignment  and  the  provisions  of 
§  67.  *  *  "  The  general  doctrine  is  that  an  assignee  in  a  general  assignment 
under  a  State  statute  is  neither  an  innocent  purchaser  nor  a  creditor  having  a 
lien  on  the  assigned  property,  but  that,  like  a  trustee  in  bankruptcy,  he  stands 
in  the  shoes  of  his  insolvent  and  is  possessed  of  no  greater  right.  It  seems,  how- 
ever, to  be  otherwise  in  Kansas.  In  Withrow  v.  Citizens'  Bank,  55  Kan.  378,  40 
Pac.  639,  it  was  held  that  an  assignee  is  not  merely  the  representative  of  the 
debtor  but  is  also  a  trustee  for  the  creditors,  in  whom  title  is  vested  by  the  deed 
of  assignment,  and  that  an  unfiled  chattel  mortgage  is  void  as  against  the  right 
so  secured  by  him.  The  effect  of  the  assignment  in  question  here  is  to  be  de- 
termined by  the  Kansas  law  (First  Nat.  Bank  v.  Staake,  302  U.  S.  141,  15  Am. 

B.  R.  639,  *  *  *  and  it  is  the  same  upon  an  unfiled  contract  of  conditional  sale 
as  upon  an  unfiled  chattel  mortgage.     So,  had  no  bankruptcy  proceeding  been 

60.   Wilson   V.   Parr,   8   A.   B.    R.   234  B.  R.  117).     See  interesting  though  sar- 

(D.  C.  Ga.).    Likewise  see  same  under-  castic    discussion,    obiter,   in   Singer   v. 

lying    principle    adverted    to,    although  Nat'l   Bedstead   Co.,    11   A.    B.    R.   387 

not   distinctly   announced,   in   Davis   v.  (Ct.  Chancery  N.  J.).     Compare,  Trust 

Bohle,  1  A.  B.  R.  412,  92  Fed.  335   (C.  Co.   v.    Savings    Bk.,   37    A.    B.    R.    821 

C.  A.  Mo.,  affirming  In  re  Sievers,  1  A.  (C.  C.  A.  Mich.). 
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instituted,  the  assignee  would  have  prevailed  over  the  wagon  company  in 
a  contest  for  the  possession  of  the  property.  Is  the  right  of  the  assignee 
available  to  the  trustee,  or  was  it  wholly  destroyed  by  the  bankruptcy  pro- 
ceeding? The  trustee  relies  upon  subdivisions  'a,'  'c,'  and  'f  of  §  67  of  the 
Bankruptcy  Act.  The  last  of  these  authorizes  the  preservation,  for  the 
benefit  of  the  bankrupt  estate,  of  liens  obtained,  through  legal  proceedings 
against  the  insolvent  debtor  within  four  months  prior  to  the  filing  of  a  pe- 
tition in  bankruptcy  against  him,  and  subdivision  'c'  provides  for  the  subro- 
gation under  certain  conditions  of  the  trustee  to  the  rights  of  one  who  ac- 
quires a  lien  by  a  suit  or  proceeding  at  law  or  in  equity  begun  against  the 
debtor  within  the  four  months'  period.  There  is  difficulty  in  the  application 
of  these  provisions  to  the  case  at  bar.  Although  the  right  of  the  assignee 
under  the  assignment  might  be  called  a  'lien'  in  the  sense  that  it  is  a  right 
to  resort  to  specific  property  for  the  satisfaction  of  the  debts  of  the  assignor, 
and  is  therefore  a  charge  upon  such  property,  and  while  the  assignment  pro- 
ceeding considered  in  its  entirety  may  be  termed  a  'legal  proceeding,'  because 
under  the  Kansas  law  it  is  conducted  in  a  court  of  record,  yet  it  is  a  volun- 
tary proceeding,  and  is  not,  as  contemplated  by  the  provisions  of  the  Bank- 
ruptcy Act  above  referred  to,  a  proceeding  against  the  insolvent  debtor. 
We  think,  however,  that  §  67a  is  sufficiently  comprehensive  to  cover  the  case. 
It  provides:  'Claims  which  for  want  of  record  or  for  other  reasons  would 
rjot  have  been  valid  liens  as  against  the  claims  of  the  creditors  of  the  bank- 
rupt shall  not  be  liens  against  his  estate.'  At  the  time  of  the  institution  of 
the  bankruptcy  proceeding  the  creditors,  through  the  assignee  as  their  repre- 
sentative, had  obtained  by  the  general  assignment,  which  was  entirely  valid 
under  the  local  law,  a  right  to  have  the  property  now  in  controversy  sub- 
jected to  the  payment  of  their  debts,  to  the  exclusion  of  the  claim  of  the 
wagon  company  under  its  unfiled  contract  of  conditional  sale.  Because  the 
assignment  was  superseded  by  the  bankruptcy  proceeding,  it  does  not  follow 
that  no  rights  whatever  could  grow  out  of  it.  True,  the  making  of  the  as- 
signment was  an  act  of  bankruptcy;  but,  when  made,  it  was  authorized  by 
the  law  of  the  State,  and  was  valid  until  done  away  with  by  a  proceeding 
that  took  precedence.  An  assignment  cannot  be  said  to  be  absolutely  pro- 
hibited by  the  Bankruptcy  Act,  irrespective  of  the  institution  of  a  bankruptcy 
proceeding.  Randolph  v.  Scruggs,  190  U.  S.  533,  537,  10  Am.  B.  R.  1.  Though 
the  title  of  a  trustee  in  bankruptcy  to  the  property  he  takes  is  not  by  way  of 
succession  to  that  of  an  assignee  under  an  assignment  that  is  superseded,  yet 
in  such  cases  many  things  done  by  the  latter  for  the  benefit  of  the  estate 
may  be  retained  and  enjoyed  by  the  former.  As  already  observed,  the  assignee, 
as  the  representative  of  all  the  creditors,  had  secured  a  specific  right  in  the 
property  in  controversy  by  a  deed  of  assignment  valid  under  the  Kansas  law; 
and  if  this  right,  beneficial,  as  it  is,  to  the  bankrupt  estate,  is  to  be  stricken 
down,  it  must  be  because  the  assignment  was  wholly  invalid  for  every  purpose 
and  the  invalidity  related  back  to  the  date  of  the  deed.  That  might  be  so 
in  case  of  actual  fraud,  but  there  was  no  such  element  in  the  particular  trans- 
action." 

Inferentially,  In  re  Gutwillig,  1  A.  B.  R.  388,  93  Fed.  337  (C.  C.  A.  N.  Y., 
affirming  1  A.  B.  R.  78) :  "These  provisions  of  (§§  67  'c'  and  67  'f')  manifest  un- 
mistakably the  intention  of  Congress,  not  only  not  to  permit  preferences  to  be 
acquired  upon  the  bankruptcy  of  a  debtor  when  he  is  about  to  become  a  bank- 
rupt, but  also  to  annul  all  dispositions  of  his  property,  except  to  innocent  pur- 
chasers, which  will  defeat  the  rights  of  creditors  to  a  distribution  by  the  instru- 
mentalities and  according  to  the  schemes  of  the  Bankrupt  Act." 
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And  possibly  the  nullification  would  come  about  rather  from  the  pro- 
visions of  §  67  ''c/'  than  from  those  of  §  67  "f,"  for  proof  of  insolvency 
is  essential  under  §  67  "f,"  but  is  not  essential  under  §  67  "c,"  where  the 
lien  by  legal  proceedings  within  the  four  months  period  was  "sought  and 
permitted  in  fraud  of  the  provisions  of  the  act."  *i 

Compare  reasoning  West  Co.  v.  Lea,  174  U.  S.  590,  2  A.  B.  R.  466:  "Under 
the  English  bankruptcy  statutes  (as  well  that  of  1869  as  those  upon  which  our 
earlier  acts  were  modeled),  and  our  own  bankruptcy  statutes  down  to  and  in- 
cluding the  Act  of  1867,  the  making  of  a  deed  of  general  assignment  was 
deemed  to  be  repugnant  tb  the  policy  of  the  bankruptcy  laws,  and,  as  a  neces- 
sary consequence,  constituted  an  act  of  bankruptcy  per  se.  This  is  shown  by 
an  examination  of  the  decisions  bearing  upon  the  point,  both  English  and 
American.  In  Globe  Insurance  Co.  v.  Cleveland  Insurance  Co.,  14  Nat.  Bankr. 
Reg.  311;  10  Fed.  Cas.,  488,  the  subject  was  ably  reviewed  and  the  authorities 
are  there  copiously  collected.  The  decision  in  that  case  was  expressly  relied 
upon  in  Re  Beisenthal,  14  Blatchf.  146,  where  it  was  held  that  a  voluntary  as- 
signment, without  preferences,  valid  under  the  laws  of  the  State  of  New  York, 
was  void  as  against  an  assignee  in  bankruptcy,  and  this  latter  case  was  approv- 
ingly referred  to  in  Reed  v.  Mclntyre,  98  U.  S.  513.  So,  also,  in  Boese  v.  King, 
108  U.  S.  379,  385,  it  was  held,  citing  Reed  v.  Mclntyre,  that  whatever  might 
be  the  effect  of  a  deed  of  general  assignment  for  the  benefit  of  creditors,  when 
considered  apart  from  the  Bankruptcy  Act,  such  a  deed  was  repugnant  to  the 
object  of  a  bankruptcy  statute,  and  therefore  was  in  and  of  itself  alone  an  act 
of  bankruptcy.  The  foregoing  decisions  related  to  deeds  of  general  assignment 
made  during  the  operation  of  the  Bankruptcy  Act  of  1867,  or  the  amendments 
thereto  of  1874  and  1876.  Neither,  however,  the  Act  of  1867,  nor  the  amend- 
ments to  it,  contained  an  express  provision  that  a  deed  of  general  assignment 
should  be  a  conclusive  act  of  bankruptcy.  Such  consequence  was  held  to  arise, 
from  a  deed  of  that  description,  as  a  legal  result  of  the  clause,  in  the  Act  of 
1867,  forbidding  assignments  with  'intent  to  delay,  defraud,  or  hinder'  creditors, 
and  from  the  provision  avoiding  certain  acts  done  to  delay,  defeat,  or  hinder 
the  execution  of  the  act." 

Compare,  inferentially.  Coal  Land  Co.  v.  Ruffner  Bros.,  21  A.  B.  R.  474 
(C.  C.  A.  W.  Va.),  though  basing  it  upon  another  clause  of  §  67c:  "In  the 
present  case,  Clark  &  Krebs,  creditors,  had  filed  a  petition  against  the  Catar- 
act Colliery  Company  in  a  State  court  of  West  Virginia,  and  in  that  proceed- 
ing the  court  had  appointed  a  special  receiver  of  the  property  of  the  said  com- 
pany. As  above  set  forth,  the  New  River  Coal  Land  Company  filed  its 
answer  and  cross-bill  in  the  suit  and  set  up  a  claim  thereby  to  the  entire 
property  of  the  Colliery  Company,  basing  the  claim  on  amounts  alleged  to 
be  due  for  royalties  accruing  under  a  contract  of  lease,  for  taxes  paid  and 
for  forfeiture  of  all  said  property  as  liquidated  damages  for  the  failure  of  the 
Cataract  Colliery  Company  to  fulfill  the  terms  of  said  lease.  The  whole  pro- 
ceeding in  the  State  court  from  the  commencement  of  the  action  was  within 
four  months  of  the  filing  of  the  petition  in  bankruptcy  and  of  the  adjudication 
of  the  Cataract  Colliery  Company  bankrupt.  It  is  evident  from  the  character 
of  the  suit  and  the  condition  of  the  Colliery  Company,  as  disclosed  by  the 
pleadings,  that  at  the  time  of  the   commencement  of  the  suit  it  was  insolvent; 

61.  Compare  reasoning  in  In  re  Gut-  (D.    C.    Minn.).      Compare,     Davis     v. 

willig,  1  A.  B.  R.  388,  92  Fed.  337   (C.  Bohle,  1  A.  B.  R.  412,  93  Fed.  325   (C. 

C.  A.   N.  Y.,  affirming  1  A.  B.  R.  78);  C.  A.  Mo.),  quoted  supra, 
obiter.  In  re  Congdon,  11  A.  B.  R.  219 
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it  was  unable  to  meet  its  obligations  or  to  carry  on  its  work,  so  alleged  in  the 
bill  filed,  and  by  the  cross-bill  of  the  Coal  Land  Company  its  entire  property 
was  claimed  by  one  creditor  to  the  exclusion  of  all  others.  The  appointment 
by  a  court  of  a  receiver  for  an  insolvent  debtor  is  an  act  of  bankruptcy  on 
the  part  of  such  debtor.  Section  67c  of  the  Bankrupt  Act  provides  that  a 
lien  created  by,  or  obtained  in  or  pursuant  to,  any  suit  or  proceeding  at  law, 
or  in  equity,  including  a  judgment  upon  mesne  process  or  a  judgment  by 
confession,  which  was  begun  against  a  person  within  four  months  before 
the  filing  of  the  petition  in  bankruptcy  by  or  against  such  person,  shall  be 
dissolved  by  the  adjudication  of  such  person  to  be  a  bankrupt,  if,  first,  it 
appears  that  said  lien  was  obtained  and  permitted  while  the  defendant  was 
insolvent  and  that  its  existence  and  enforcement  would  work  a  preference." 

There  is  no  fatal  weakness  in  the  fact  that  all  other  parts  of  §  67  are 
taken  up  with  attempts  of  single  creditors,  or  creditors  less  than  all,  to  get 
advantage  over  their  fellows,  whilst  assignments  and  receiverships  are 
presumably  created  for  the  equal  benefit  of  all.  Liens  by  legal  proceedings, 
it  will  be  remembered,  are  nullified  by  §  67  irrespective  of  their  creating 
preferences.^!^  Moreover,  neither  the  principle  of  "'noscitur  a  sociis"  is 
violated  nor  that  of  "in  pari  materia,"  for  §  67  is  taken  up  with  the  broad 
subject  of  recovery  of  assets  held  by  other  courts,  rather  than  with  the 
narrower  subject  of  the  recovery  of  assets  held  by  courts  in  behalf  of  some 
creditor  seeking  a  selfish  advantage. 

Furthermore,  the  very  wording  of  §  67  "c"  avoiding  liens  created  by 
legal  proceedings  within  the  four  months'  period  where  the  same  is  "sought 
and  permitted  in  fraud  of  the  provisions  of  this  Act,"  strikes  precisely  at 
such  custody  of  the  state  courts  as  would  take  away  from  the  bankruptcy 
courts  the  entire  administration  of  the  insolvent's  estate.  Indeed,  fre- 
quently, when  the  basis  of  the  superseding  of  the  State  Court's  custody 
under  receivers  and  assignees  has  been  discussed,  it  has  been  placed  upoii 
such  custody  being  a  "fraud  upon  the  Bankruptcy  Act."  "^ 

Instance,  In  re  Congdon,  11  A.  B.  R.  319,  139  Fed.  478  (D.  C.  Minn.):  "As- 
signments have  generally  been  considered  frauds  on  the  Bankruptcy  Law." 

Instance,  In  re  Slomka,  9  A.  B.  R.  637,  133  Fed.  630  (C.  C.  A.  N.  Y.) :  "More- 
over, by  the  Bankrupt  Law,  the  assignment  was  void  having  been  executed 
within  four  months  prior  to  the  filing  of  the  bankruptcy  petition.  Such  a  trans- 
fer by  an  insolvent  debtor  is  made  with  intent  to  hinder,  delay  and  defraud 
creditors  because  its  necessary  effect  is  to  defeat  the  operation  of  the  Bankrupt 
Act  and  the  rights  of  creditors  to  such  an  administration  of'  the  assets  of  the 
debtor  as  that  Act  is  intended  to  secure." 

Obiter,  Singer  v.  Nat'l  Bedstead  Mfg.  Co.,  11  A.  B.  R.  385  (N.  J.  Ch.):  "The 
debtor,  other  than  a  corporation,  who  undertakes  to  make  a  general  assign- 
ment of  his  estate  so  that  the  same  may  be  administered  under  a  State  law,  is 
deliberately  avoiding  and  evading  the  provisions  of  the  Bankrupt  Act,  and  is 
jjroceeding  in  defiance  of  its  policy.  He  plainly  is  perpetrating  a  fraud  on  the 
act." 

eia.  Ante,  §  1431.  r.  McNamara,  6  A.  B.  R.  163,  73  Conn. 

62.   Obiter,  Wilbur  v.  Watson,   7  A.  709.       Boese  v.     King,  108  U.  S.     379. 

B.  R.  55   (D.  C.  R.  I.).     Compare  rul-  Reed   v.   Mclntyre,  98   U.   S.   509. 
ings  under  the  act  of  1867:     Ketcham 
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It  has  been  held  in  one  case,  though  by  a  course  of  reasoning  that  seems 
somewhat  too  finely  drawn,  that  the  basis  of  the  superseding  is  to  be  found, 
to  be  sure,  in  clause  c  of  §  67,  but  not  by  virtue  of  receiverships  being  within 
any  of  the  classes  of  liens  by  legal  proceedings  therein  enumerated  as  dis- 
solved unless  dissolution  thereof  "would  militate  against  the  best  interests 
of  the  estate;"  that,  on  the  contrary,  the  lien  of  the  receivership  would  not 
be  dissolved  by  the  adjudication  at  all,  but  is  simply  "preserved"  for  the 
benefit  of  the  trustee  in  bankruptcy,  and  without  any  order  of  preservation. 

First  Nat.  Bank  v.  Guarantee  Title,  etc.,  Co.,  24  A.  B.  R.  330,  178  Fed.  187 
(C.  C.  A.  Pa.):  "By  the  appointment  of  a  receiver  by  the  State  court  on  Sept. 
12,  1906,  upon  a  creditor's  bill  on  the  ground  of  insolvency,  the  receiver  became 
vested  with  the  rights  of  a  levying  creditor.  *  *  *  It  must  be  conceded 
then,  that  between  September  12,  1906,  when  the  receiver  was  appointed  by  the 
State  court,  and  September  39th,  1906,  when  the  bankruptcy  proceedings  were 
commenced,  the  claim  of  the  bank  was  subordinate  to  that  of  the  receiver 
appointed  by  the  State  court.  The  question  is,  whether  the  lien,  which  that 
receiver  had,  passed  to  the  trustee  in  bankruptcy.  That  question  is  to  be  deter- 
mined by  the  Bankruptcy  Act.  Section  67c  of  the  Bankruptcy  Act  is  as  fol- 
lows:    *     *     * 

"The  lien  obtained  by  the  receiver  appointed  by  the  State  court  was  in  a 
proceeding  in  equity  begun  against  Jonathan  A.  Perley  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy  against  him.  It  is  obvious,  there- 
fore, that  the  lien  may  have  been  dissolved  by  the  adjudication  of  bankruptcy 
if  it  was  such  a  lien  as  is  described  in  clause  1,  clause  2,  or  clause  3  of  the 
first  sentence  of  67c.  We  think  each  of  these  clauses  refers  to  a  lien  obtained 
in  a  proceeding  at  law  or  in  equity  for  the  benefit,  not  of  the  bankrupt's  credit- 
ors in  general,  but  of  one  or.  more  creditors  less  than  all  of  them.  If  such  be 
the  proper  construction  of  the  first  sentence  of  the  section,  it  follows  that  the 
lien  was  not  dissolved  by  force  of  any  of  its  three  clauses.  But  the  second 
sentence  of  the  section  provides  that,  if  the  dissolution  of  'such  lien'  would 
militate  against  the  best  interests  of  the  estate  of  the  bankrupt,  the  lien  shall 
not  be  dissolved,  but  that  the  trustee  shall  be  subrogated  to  the  rights  of  the 
holder  of  the  lien  and  empowered  to  perfect  and  enforce  it  as  such  holder 
might  have  done  'had  not  bankruptcy  proceedings  intervened.' 

"If  bankruptcy  proceedings  had  not  intervened,  the  receiver  appointed  by  the 
State  court  could  have  perfected  and  enforced  his  lien.  We  think  the  words 
'such  lien,'  in  the  second  sentence  of  67c,  refer  to  any  'lien  created  by  or  obtained 
in  or  pursuant  to  any  suit  or.  proceeding  at  law  or  in  equity,'  mentioned  at  the 
beginning  of  the  section,  and  not  merely  to  a  lien  described  by  the  language 
ct  clause  1,  clause  2,  or  clause  3.  It  is  not  the  intent  of  the  section  to  dissolve 
a  lien  where  its  retention  will  benefit  the  general  body  of  the  bankrupt's  credit- 
ors."    Quoted  further  at  §  1463. 

It  would  seem,  however,  that  the  term  "such  lien,"  occurring  in  the  clause, 
"Or  if  the  dissolution  of  such  lien  would  militate  against  the  best  interests 
of  the  estate,"  from  its  context  naturally  refers  to  none  other  than  the 
three  classes  of  liens  therein  enumerated  as  otherwise  dissolved  by  the  ad- 
judication. Furthermore,  the  term  "preserved"  presupposes  a  lien  other- 
wise "dissolved." 

To  be  sure,  if  a  corporation  has  been  placed  in  the  hands  of  a  receiver 
at  the  suit  of  dissentient  stockholders  who  are  complaining  of  mismanage- 
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ment  on  the  part  of  the  directors  and  officers,  though  asserting  its 
solvency  notwithstanding,  but  is  thereafter  adjudged  bankrupt  within  the 
four  months  of  the  receivership,  undoubtedly  the  receivership  would  be 
superseded  by  the  bankruptcy  proceedings,  since  the  rights  of  creditors 
would  take  precedence  over  those  of  dissentient  stockholders,  regardless 
of  Bankruptcy  Act,  §  67,  and  if  the  corporation  be  insolvent  nothing 
would  remain  for  stockholders  in  any  event;  yet,  such  a  situation  could 
hardly  arise  on  the  state  of  facts  mentioned,  since  the  receivership 
would  not  itself  be  an  act  of  bankruptcy,  neither  being  on  the  "ground 
of  insolvency"  nor  being  the  act  of  the  corporation  itself  (though 
the  corporation  might  in  fact  be  insolvent),  and  so  the  corporation 
could  not  be  forced  into  involuntary  bankruptcy;  whilst  it  would  be 
equally  barred  from  voluntary  bankruptcy,  since  the  functions  of  the  di- 
rectors, by  the  same  hypothesis,  would  have  been  superseded  by  the  re- 
ceiver, the  old  board  being  incapacitated  from  the  voluntary  action  requisite 
to  voluntary  bankruptcy. 

§  1604.  Possession   under   General  Assignments    Superseded. — 

Thus,  the  possession  of  the  State  Court  under  an  assignment  for  the  ben- 
efit of  creditors  within  the  four  months,  is  superseded.^^ 

§  1605.  Likewise,  under  State  Court  Receiverships. — Likewise 
the  possession  of  the  State  Court  under  receiverships  within  the  four  months 
period,  is  superseded.^* 

63.  In  re  Gutwillig-,  1  A.  B.  R.  388,  92  of  the  bankrupt,  it  amounts  to  a 
Fed.  337  (C.  C.  A.  N.  Y.) ;  Davis  v.  conversion  and  the  trustee  in  bank- 
Bohle,  1  A.  B.  R.  413,  93  Fed.  335  (C.  ruptcy  subsequently  appointed  may 
C.  A.  Mo.) ;  In  re  Sievers,  1  A.  B.  R.  pursue  the  property  or  sue  the  com- 
117,  91  Fed.  366  (D.  C.  N.  Y.) ;  In  re  mittee  for  its  value.  In  re  Thomas- 
Gray,  3  A.  B.  R.  647  (N.  Y.  Sup.  Ct.) ;  McNally  Co.,  39  A.  B.  R.  945,  308  Fed. 
In  re  Knight,  11  A.  B.  R.  6,  135  Fed.  291  (D.  C.  N.  Y.).  See  §  146. 
35  (D.  C.  Ky.);  obiter,  Leidigh  Car-  64.  In  re  Knight,  11  A.  B.  R.  6,  125 
riage  Co.  v.  Stengel,  3  A.  B.  R.  383,  95  Fed.  35  (D.  C.  Ky.),  where  the  receiv- 
Fed.  645  (C.  C.  A.  Ohio);  In  re  Fel-  ership  was  not  the  basis  of  the  adjudi- 
lerath,  3  A.  B.  R.  40,  95  Fed.  121  (D.  cation  but  a  prior  assignment  was  the 
C.   Ohio);   In  re   Etheridge   Furn.   Co.,  basis. 

I  A.  B.  R.  115,  92  Fed.  339  (D.  C.  Ky.) ;  In  re  Watts,  10  A.  B.  R.  113,  190  U. 
obiter.  In  re  Hirose,  12  A.  B.  R.  154  S.  1,  in  which  case  it  seems  to  appear 
(D.  C.  Hawaii);  obiter,  In  re  Ro-  that  perhaps  the  same  rule  would  ap- 
manow,  1  A.  B.  R.  461,  92  Fed.  510  (D.  ply  where  the  receivership  or  trustee- 
C.  Mass.) ;  impliedly,  In  re  Thompson,  ship   was    not   the    basis    of   the   bank- 

II  A.  B.  R.  720,  128  Fed.  575  (C.  C.  A.       ruptcy  proceedings. 

N.  Y.);  In  re  Fish  Bros.  Wagon  Co.,  In  re  Brown,  1  A.  B.  R.  110,  91  Fed. 

21  A.    B.    R.   147,   164   Fed.   553    (C.    C.  358   (D.  C.   Ore.). 

A.   Kans.) ;   Cohen  v.  American  Surety  Receiverships   Amounting    to     State 

Co.,  20  A.  B.  R.  65   (C.  C.  A.  N.  Y.) ;  Bankruptcy  and  State  Insolvency  Pro- 

impliedly.    In   re    Farrell,   23   A.    B.    R.  ceedings. — For   cases   involving  receiv- 

836,  176  Fed.  505   (C.  C.  A.  Ohio).  erships     but     where    the    receiverships 

Creditors  Committee  Taking  Posses-  amounted,    in    effect,    to    State    Bank- 

sion    and    Selling    without    Bankrupt's  ruptcy    or    State    Insolvency    proceed- 

Consent,     a     Conversion.  —  Again,      if  ings,  and  therefore  come  rather  under 

a  creditors'  committee  takes  charge  of  the  next  division,  division  3  of  chapter 

the    bankrupt's    assets,     the     bankrupt  XXXII,  relative  to  the  superseding  of 

having  absconded,   and  sells  the  same  State  Bankruptcy  and  State  Insolvency 

without     the     consent     or     ratification  proceedings;  see  foot-note  to  the  main 
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Thus,  a  suit  for  the  dissolution  of  a  partnership  instituted  within  the 
four  months  may  be  superseded. 

Wilson  V.  Parr,  8  A.  B.  R.  230,  115  Ga.  629:  "In  such  a  case  it  is  not 
erroneous  for  a  superior  court,  which  had  within  four  months  prior  to  the  ad- 
judication in  bankruptcy  appointed  a  receiver  to  take  charge  of  and  administer 
the  assets  of  such  partnership,  to  grant  an  application  that  the  receiver  deliver 
those  assets  to  the  trustee  in  bankruptcy." 

But  it  will  not  be  superseded  where  it  was  instituted  before  the  four 
months.'^  5 

Obiter,  In  re  Rogers  &  Stefani,  19  A.  B.  R.  566,  156  Fed.  267  (D.  C.  Ark.): 
"In  this  case  the  said  chancery  court  acquired  jurisdiction  of  the  persons  and 
property  of  Rogers  and  Stefani,  the  bankrupts,  more  than  four  months  before 
the  proceedings  in  bankruptcy  were  begun,  and  if  it  had  retained  possession 
of  the  property  until  the  order  in  controversy  was  made,  it  would  not  have 
lost  control  of  the  property  by  the  adjudication  in  bankruptcy." 

§  1606.  General   Assignment   Not  Per    Se  Illegal  nor  Void   but 

Voidable  Merely. — General  assignments  for  the  benefit  of  creditors  are 

valid  until  bankruptcy  intervenes.     They  are  not  per  se  illegal;  they  are 
voidable,  not  void.^® 


proposition  of  this  division,  ante,  § 
1602. 

Dissolution     of     Corporations. — For 

cases  of  receiverships  in  proceedings 
for  the  dissolution  of  corporations,  see 
post,  division  3,  §  1634,  and  ante,  §§  150- 
to   159,   inclusive. 

Receiverships  incidental  to  foreclo- 
sure and  other  equity  proceedings,  see 
ante,  §  1586. 

Mauran  v.  Carpet  Lining  Co.,  6  A. 
B.  R.  734,  50  Atl.  331  (R.  I.  Sup.  Ct.) : 
The  decision  in  this  case  was  based  on 
both  grounds,  §  67  (f),  and  on  the  fact 
that  the  receivership  amounted  to 
State  Bankruptcy  or  State  Insolvency 
proceedings. 

Impliedly,  In  re  Tyler,  5  A.  B.  R. 
152,  104  Fed.  778  (D.  C.  N.  Y.); 
instance,  In  re  Hecox,  21  A.  B.  R.  314, 
164  Fed.  823  (C.  C.  A.  Colo.),  quoted 
on  other  point  at  §  1611;  compare, 
obiter,  Scheuer  v.  Book  Co.,  7  A.  B. 
R.  384,  112  Fed.  384  (C.  C.  A.  Ala.). 
But  compare,  Strohl  v.  Sup.  Ct.,  2  A. 
B.   R.  92   (Sup.  Ct.  Wash.). 

New  River  Coal  Land  Co.  v.  Ruffner 
Bros.,  21  A.  B.  R.  474,  165  Fed.  881 
(C.  C.  A.  W.  Va.),  quoted  at  §  1603. 
Compare,  In  re  Electric  Supply  Co.,  23 
A.  B.  R.  647,  175  Fed.  612  (D.  C.  Ga.), 

First  Nat.  Bk.  v.  Title  Guarantee, 
etc.,  Co.,  24  A.'  B.  R.  330,  178 
Fed.    187    (C.    C.   A.    Pa.),   quoted   and 


discussed  at  §  1603;  In  re  Standard, 
etc.,  Co.,  26  A.  B.  R.  562,  186  Fed.  578 
(D.  C.  Ala.);  In  re  Zeigler  Co.,  26  A.  B. 
R.  761,  189  Fed.  259  (D.  C.  Conn.). 

65.  In  re  Price,  1  A.  B.  R.  609,  92 
Fed.  987  (D.  C.  N.  Y.);  In  re  Carver 
&  Co.,  7  A.  B.  R.  539,  113  Fed.  138 
(D.  C.  N.  Car.).  But  compare.  In  re 
Price,  1  A.  B.  R.  609,  92  Fed.  987  (D. 
C.  N.  Y.). 

Compare,  also  In  re  Sterlingworth 
Ry.  Supply  Co.,  21  A.  B.  R.  342,  164 
Fed.  591,  165  Fed.  267  (D.  C.  Pa.),  where 
the  bankruptcy  court  refused  to  super- 
s;ede  the  State  court,  but  not  on  the 
ground  of  the  four  months  limit,  but 
rather  because  the  assets  had  been  in 
the  State  receiver's  hands  for  more 
than  a  year,  and  because  it  was  more 
advantageous  to  let  the  State  court 
continue. 

66.  Grunsfield   Bros.  v.   Brownell,   11 

A.  B.  R.  603  (New  Mex.  Sup.  Ct.);  In 
re  Carver  &  Co.,  7  A.  B.  R.  541  (D.  C. 
N.   Car.). 

Contra,  and  that  their  necessary  ef- 
fect, is  to  hinder,  dfelay  and  defraud 
creditors,  see  In  re  Salmon  &  Salmon, 
16  A.  B.  R.  122,  143  Fed.  395  (D.  C. 
Mo.).  Also,  contra,  Rumsey  v.  Ma- 
chine Co.,  3  A.  B.  R.  704,  99  Fed.  699 
(D.   C.   Mo.). 

Pro,  but  in  a  dissenting  opinion, 
Cohen  V.  American  Surety  Co.,  22  A. 

B.  R.   909,   132  App.  Div.    (N.  Y.)   917. 
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Randolph  V.  Scruggs,  190  U.  S.  533,  10  A.  B.  R.  3:  "The  assignment  was  not 
illegal.  It  was  permitted  by  the  law  of  the  State,  and  cannot  be  taken  to  have 
been  prohibited  by  the  Bankruptcy  law  absolutely  and  in  any  event.  It  had  no 
general  fraudulent  intent.  It  was  voidable  only  in  case  bankruptcy  proceedings 
should  be  begun.'' 

Summers  v.  Abbott,  10  A.  B.  R.  S58,  132  Fed.  36  (C.  C.  A.  Mo.):  "The  deed 
of  assignment  covered  all  the  property  of  the  bankrupts.  It  was  honestly  made 
for  the  laudable  purpose  of  applying  all  the  property  of  the  debtors  to  the  pay- 
ment, ratably,  of  all  their  debts.  This  is  conceded.  No  claim  is  made  that  there 
was  a  secret  trust  reserved  for  the  grantor's  benefit,  or  that  there  was  other- 
wise any  fraud  in  fact  in  the  execution  and  delivery  of  the  deed.  It  was  not 
made  to  hinder,  delay,  or  defraud  creditors,  but  to  pay  creditors.  Fraud  cannot 
be  predicated  of  such  a  deed.  It  constituted  an  act  of  bankruptcy,  which  en- 
titled the  debtor's  creditors,  if  they  saw  proper  to  do  so,  to  have  the  administra- 
tion of  the  trust  transferred  from  the  assignee  to  the  bankrupt  court,  but  this 
is  no  impeachment  of  the  honesty  of  the  transaction;  and  the  debtors,  when 
adjudged  bankrupts,  would  be  entitled  to  their  discharge,  precisely  as  -though 
they  had  made  no  such  assignment.  It  is  also  admitted  that  the  appellant,  who 
was  named  in  the  deed  as  assignee,  accepted  the  trust  in  good  faith,  and  for  the 
purpose  of  executing  it  according  to  law  and  the  terms  of  the  deed;  and  that 
he  did  execute  it  intelligently,  successfully,  and  honestly,  is  conceded.  Neither 
fraud  in  fact  nor  in  law  can  be  imputed  to  such  an  assignee. 

"The  contention  of  the  trustee  in  bankruptcy  is  that  all  assignments  for  the 
benefit  of  creditors  since  the  passage  of  the  Bankrupt  Act  are  fraudulent,  and 
that  every  assignee  under  such  a  deed  is  a  fraudulent  vendee  or  assignee,  and 
hence  entitled  to  no  compensation  for  his  services.  This  contention  is  prob- 
ably grounded  on  the  assumption  that  it  is  the  legal  duty  of  an  insolvent  debtor 
who  wants  to  apply  his  property  to  the  payment  of  his  debts  to  apply  to  the 
bankrupt  court  to  be  adjudged  a  bankrupt,  and  then  turn  his  property  over  to 
the  trustee  of  his  estate  in  bankruptcy.  But  neither  in  the  present  nor  any 
previous  Bankrupt  Law  this  country  has  ever  had  will  there  be  found  any  pro- 
vision making  it  obligatory  upon  a  debtor  to  go  into  court  and  have  himself 
adjudged  a  bankrupt.  The  Bankrupt  Act  declares  the  making  of  'a  general 
assignment  for  the  benefit  of  his  creditors'  shall  constitute  an  act  of  bank- 
ruptcy, but  it  nowhere  declares  that  when  the  debtor  has  committed  an  act 
of  bankruptcy  he  shall  go  into  the  bankrupt  court  and  have  himself  adjudged 
a  bankrupt.  Many  debtors  who  commit  acts  of  bankruptcy  struggle  on  and 
finally  pay  all  the  debts  they  owe,  which  is  much  more  than  would  have  been 
done  had  they  gone  into  the  bankrupt  court  and  had  themselves  adjudged  bank- 
rupts. It  is  open  to  the  creditors  of  one  who  has  committed  an  act  of  bank- 
ruptcy to  proceed  to  have  him  adjudged  a  bankrupt,  but  it  is  optional  and  not 
obligatory  upon  his  creditors  to  do  this.  As  a  matter  of  fact,  thousands  of 
debtors  commit  acts  of  bankruptcy  who  are  never  adjudged  bankrupts;  their 
creditors  preferring  to  let  their  debtor  administer  his  own  estate,  rather  than 
turn  it  over  to  a  bankrupt  court." 

In  re  Chase,  10  A.  B.  R.  677,  134  Fed.  753  (C.  C.  A.  R.  I.) :  "That  there  was 
nothing  unlawful  in  such  an  assignment,  but  that  it  was  merely  voidable  by 
proceedings  in  bankruptcy,  and  meritorious  unless  avoided,  has  been  clearly 
affirmed  by  the  Supreme  Court  under  the  prior  statutes.     *     *     * 

"Nothing  in  thesfe  expressions  of  the  Supreme  Court  declares  that  general 
assignments,  honestly  made,  are  contrary,  to  the  policy  of  the  bankruptcy  stat- 
utes; and,  on  the  other  hand,  they  are  declared  to  be  in  harmony  therewith." 

In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C.  Mo.,  affirmed,  sub  nom.  Davis 
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V.  Bohle,  1  .A.  B.  R.  413:  "It  results  from  these  views  that  while  proceedings 
under  the  insolvency  laws,  as  such,  are  now  void,  whether  proceedings  in  bank^ 
ruptcy  follow  or  not,  proceedings  under  the  general  assignment  laws  of  States 
like  Missouri,  or  under  the  common-law  deed  of  assignment,  are  not  void  or 
voidable,  unless  proceedings  in  bankruptcy  are  subsequently  instituted,  and 
v/hether  such  is  the  case  when  an  adjudication  in  bankruptcy  follows,  is  now  to 
be  considered." 

Obiter  (being  case  of  act  of  bankruptcy)  In  re  Hirose,  la  A.  B.  R.  154  (D.  C, 
Hawaii)  :  "There  being  no  insolvent  laws  in  the  Territory  of  Hawaii,  assign- 
ments for  the  benefit  of  creditors  are  good,  under  the  common  law,  for  all 
purposes  except  against  proceedings  in  bankruptcy  instituted  under  the  Bank- 
rupt Act  within  four  months   of  their   execution. 

"If  under  such  proceedings,  the  respondent  is  declared  bankrupt,  the  assign- 
ment becomes  void  and  the  bankrupt's  property  is  thereby  transferred  to  the 
jurisdiction  of  the  court  of  bankruptcy." 

Obiter  (being  case  of  act  of  bankruptcy)  In  re  Romanow,  1  A.  B.  R.  461,  93 
Fed.  510  (C.  C.  A.  Mo.):  "Though  the  assignment  is  an  act  of  bankruptcy, 
and  is  avoided  by  the  adjudication,  yet  it  is  not  a  void  instrument,  but  only  a 
voidable  one  and  until  adjudication  it  is  valid." 

But  where  the  general  assignment  statute  is,  in  effect,  an  insolvency  stat- 
ute, then  the  rules  as  to  the  suspension  of  state  insolvency  or  bankruptcy 
laws  will  prevail.^''' 

In  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737  (D.  C.  Ills.):  "And  proceedings 
under  it  are  void  and  not  merely  voidable." 

§  1607.  Unless  Petition  Filed  within  Four  Months,  Followed  by- 
Adjudication,  State  Court's  Custody  Not  Superseded.— Unless  bank- 
ruptcy proceedings  are  instituted  within  the  prescribed  four  months  after 
an  assignment  or  receivership  and  adjudication  of  bankruptcy  follows,  the 
bankruptcy  will  not  operate  to  supersede  the  control  of  the  state  court  over 
the  assignment  or  receivership  proceedings,  and  the  state  court  will  retain 
jurisdiction  over  the  property  until  its  administration  is  completed.^^ 

§  1608.  But  if  Filed  within  Four  Months  and  Adjudication  Oc- 
curs, Assignment  Void. — But  when  bankruptcy  intervenes  within  four 
months  after  a  general  assignment,  the  general  assignment  is  void.*^ 

§  1609.  Until  Adjudication,  Custody  Not  Superseded. — Until  ad- 
judication, however,  the  custody  of  the  state  court  cannot  be  superseded. 
The  mere  filing  of  the  petition  will  not  give  jurisdiction  to  the  bankruptcy 
court  to  supersede  the  state  court.'''' 

67.  In  re  Smith  &  Dodson,  3  A.  B.  In  re  Farrell,  33  A.  B.  P  36,  176  Fed> 
R.  9  (D.  C.  Ind.).  Compare,  post,  di-  505  (C.  C.  A.  Ohio),  quoted,  on  other 
vision  3,  this  chapter,  §  1637,  et  seq.  points,  at  §  1633;  Eyster  v.  Gaff,  91  U. 

68.  In  re  Shinn,  35  A.  B.  R.  833,  185  S.  591;  Boese  v.  King,  108  U.  S.  379. 
Fed.  990  (D.  C.  N.  J.).  See  cases  cited  69.  See  cases  under  main  proposition, 
under  main  proposition  of  this  chapter,       ante,   §§   1603,   1603. 

under  the  section  relating  to  "Assign-  70.  Compare,  inferentially.  In  re  Ker- 

ments    and    Receiverships    Created   be-  sten,  6  A.  B.  R.  517,  110  Fed.  939   (D. 

fore  the  Four  Months,"  §  1594.     Also,  C.  Wis.).    Also,  see  ante,  §  1600.    State 

cases      cited      under      §§     1603,     1603.  ex  rel.  Strohl  v.  Sup.  Ct.,  3  A.  B.  R.  97 
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§  1610.  Assignee  or  Receiver  May  Be  Enjoined. — The  assignee  or 
receiver  may  be  enjoined."^ 

Obiter,  Carling  v.  Seymour  Lbr.  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A, 
Ga.) :  "While  it  is  a  general  rule  that  a  Federal  court  may  not  enjoin  proceed- 
ings in  a  State  court,  an  exception  is  made  in  cases  where  such  injunction  may 
be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy.  Rev.  Stat., 
U.  S.,  §  730.  When  the  State  court  is  in  possession  through  its  receiver,  of 
assets  that  it  is  without  jurisdiction  or  authority  to  hold  against  a  receiver  or 
trustee  appointed  in  bankruptcy  proceedings,  instead  of  making  a  peremptory 
order  on  the  receiver  of  the  State  court  to  surrender  the  funds  an  injunction, 
if  necessary,  might  be  granted  by  the  bankruptcy  court  to  prevent  the  unlawful 
distribution  of  the  assets,  until  application  could  be  made,  to  the  State  court 
for  an  order  to  its  receiver  to  surrender  the  assets  to  the  proper  custodian. 
The  laws  of  the  United  States  being  equally  binding  on  all  the  courts,  we  can- 
not assume  that  the  State  court  would  refuse  to  administer  them.  We  are  not 
low  called  on  to  decide  what  course  should  be  taken  in  the  event  of  a  disregard 
of  the  Bankrupt  Law  by  the  State  court." 

New  River  Coal  Land  Co.  v.  Ruffner  Bros.,  21  A.  B.  R.  474,  165  Fed.  881 
(C.  C.  A.  W.  Va.):  "In  an  act  forbidding  courts  of  the  United  States  to  stay 
proceedings  in  a  State  court  the  courts  of  bankruptcy  are  specifically  excepted 
and  the  bankruptcy  law  of  1898  expressly  confers  upon  these  courts  the  power 
to  issue  injunctions  to  stay  proceedings  within  this  exception.  *  *  *  The 
prime  purpose  of  the  Bankruptcy  Act  is  to  secure  an  equal  distribution  of  an 
insolvent's  estate  among  the  creditors,  and  it  is  not  only  a  power  conferred 
upon  the  court  in  a  bankruptcy  proceeding  to  take  jurisdiction  of  the  unen- 
cumbered property  of  a  bankrupt,  but  also  of  property  to  which  liens  attach, 
provided  the  judge  of  the  court  in  bankruptcy  shall  determine  that  such  property 
should  be  administered  by  that  court.  It  has  not  unfrequently  been  the  case 
that  the  bankrupt  courts  have  issued  injunctions  to  stay  proceedings  in  a  State 
court,  to  foreclose  mortgages,  to  enforce  other  liens,  and  even  to  forbid  State 
officers  from  proceeding  with  executions  upon  judgments,  where  in  the  opinion 
of  the  judge  of  the  bankruptcy  court,  it  was  to  the  interest  of  the  general 
estate  to  do  so.'' 

§  1611.  May  Be  Ordered  Summarily  to  Surrender  Assets. — And 

the  assignee  or  receiver  may,  after  the  adjudication  of  bankruptcy,  be  re- 
quired by  the  bankruptcy  court  to  surrender  the  assets  to  the  trustee  in 
bankruptcy;  and  the  assignee  or  receiver  may  be  so  required  by  summary 
order  from  the  bankruptcy  court. ''^ 

(Sup.   Ct.  Wash.).     But  compare   (this  session     under     nullified      legal     liens, 

principle   evidently  overlooked),    In   re  ante,  §     1473.      Also,     custodians     and 

Zeigler  Co.,  26  A.   B.   R.   761,  189   Fed.  court  officers  in  possession  under  nul- 

359    (D.   C.   Conn.),  in  which   case  the  lifted    legal    liens    not   adverse    parties, 

proper  remedy     would  have     been  an  post,  §  1837.    Also,  see  ante,  §  359;  and 

injunction.  POSt,    §    1901,    et    seq. 

71.   In  re   Gutwillig,  1  A.   B.   R.  388,  72.  See  post,  §  1830.     In  re  Smith  & 

93  Fed.  337   (C.  C.  A.  N.  Y.);  Leidigh  Dodson,  3  A.  B.  R.  9   (D.  C.   Ind.) ;   In 

Carriage    Co.    v.    Stengel,    3    A.    B.    R.  re  Fellerath,  3  A.  B.  R.  40,  95  Fed.  121 

383,     95    Fed.     637   (C.     C.  A.     Ohio);  (D.  C.  Ohio.);  In  re  Thompson,  11  A. 

West   Co.  V.   Lea,   3  A.  B.   R.   467,   174  B.   R.   719,   138   Fed.   575    (C.    C.  A.    N. 

U.   S.   590;  Davis  v.   Bohle,   1  A.   B.  R.  Y.,    affirming   10   A.    B.    R.   243);    com- 

412,  93  Fed.  335   (C.  C.  A.  Mo.).  pare,   In  re   Carver   &  Co.,   7  A.   B.   R. 

Compare,     analogous     ruling  as     to  539,  113  Fed.   138   (D.   C.   N.   Car.);   In 

custodians    and    court   officers    in    pos-  re  Stokes,  6  A.  B.  R.  362,  106  Fed.  313 
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In  re  Hecox,  31  A.  B.  R.  314,  164  Fed.  833  (C.  C.  A.  Colo.):  "By  operation 
of  law,  on  the  adjudication  in  bankruptcy  and  the  selection  and  qualification  of 
a  trustee,  all  right,  title,  and  interest  of  the  bankrupt  in  and  to  any  and  all 
property  passed  to  and  vested  in  such  trustee.  The  scheme  as  well  as  the 
policy  of  the  Bankrupt  Act  is  that  the  collecting,  marshaling,  administration,  and 
distribution  of  the  bankrupt's  estate  shall  reside  exclusively  in  the  court  of 
bankruptcy.  As  the  Bankrupt  Act  is  a  national  law,  enacted  pursuant  to  the 
power  vested  by  the  Constitution  in  Congress,  it  is  a  paramount  law  of  the  land, 
to  which  all  State  authority,  legislative  and  judicial,  must  submit.  As  the  re- 
ceiver in  question  was  appointed  by  the  State  court  within  four  months  next 
preceding  the  filing  of  the  petition  in  bankruptcy,  the  debtor  being  insolvent, 
his  appointment  constituted  an  act  of  bankruptcy.  In  contemplation  of  the 
Bankrupt  Act,  in  so. far  as  concerned  his  right  to  the  custody  of  the  property 
of  the  bankrupt,  he  stood  as  if  he  had  never  been  appointed  by  the  State  court. 
In  such  situation,  as  he  holds  the  property  not  in  his  own  right,  but  solely  in  his 
claimed  official  capacity,  it  was  his  duty,  on  notification  and  demand  by  the 
trustee  in  bankruptcy,  to  deliver  the  property  to  him.  But  inasmuch  as  he  was 
the  appointee  of  the  State  court,  as  a  mere  act  of  courtesy,  sometimes,  but 
hardly  accurately,  termed  'judicial  comity,'  the  bankrupt  court  in  the  first  in- 
stance directed  the  trustee  to  prefer  a  request  of  the  State  court  for  an  order 
on  its  receiver  to  deliver  the  property  in  his  custody  to  the  trustee.  In  such 
case,  if  the  State  court  decline  to  reciprocate  the  consideration  thus  paid  to  its 
dignity,  the  law  is  well  settled  that  it  is  then  competent  for,  and  the  duty  of, 
the  bankrupt  court  to  order  the  receiver'  to  deliver  the '  property  over  to  the 
trustee,  and  he  would  be  in  contempt  if  he  refuses  to  comply  therewith.  Con- 
trolling authorities  affirm  the   foregoing  propositions.'' 

And  the  rule  applies  though  the  assignment  be  not  one  by  formal  deed 
of  assignment;  as,  for  example,  in  cases  of  trust  arrangements  for  effect- 
ing compositions  out  of  court. 

Obiter,  In  re  Hersey,  22  A.  B.  R.  856,  171  Fed.  998  (D.  C.  Iowa):  "The 
instrument  provides  that  Hart  shall  be  first  paid  from  the  proceeds  of  the 
sale  of  the  property  for  his  services  and  for  the  expenses  *  *  *  incurred  by 
him    in   caring   for    and    disposing   of   the    same,    and    in   effecting   a    settlement 

(D.  C.  Penn.);  In  re  Farrell,  23  A.  B.  signee  was   claiming,   as   an   individual, 

R.  836,  176  Fed.  505   (C.   C.  A.  Ohio);  right    to    retain    his    commissions,    etc. 

In  re  Zeigler  Co.,  36  A.  B.  R.  761,  189  But    the    assignee    of    a    partnership 

Fed.   359    (D.    C.   Conn.) ;    In   re   Hays,  will   not   be  required   to   surrender  the 

24  A.  B.  R.  691,  181  Fed.  674  (C.  C.  A.  partnership   property   in    his    hands    to 

Ohio),  quoted  at  §  1665  and  at  §  1837.  the  trustee  in  bankruptcy  of  the  indi- 

Apparently  contra,     as  to     summary  vidual   members.   In   re   Mercur,   10   A. 

jurisdiction,    In   re   Manning,   10  A.   B.  B.   R.     505,   133     Fed.   384     (C.   C.     A. 

R.    497,    123    Fed.    180    (D.    C.    S.    D.).  Penn.,  affirming  8  A.  B.  R.  275).  . 

But  the     facts  in  this    case  show     the  Compare,     Ludowici     Tile    Roofing 

funds   had   already   been    disbursed   as  Co.  v.  Penn.  Inst.,  8  A.  B.  R.  739  (D. 

to     which  the     summary     order     was  C.    Penn.) :    "A    trustee    of    individual 

sought.  partners     has    no     right   to     interfere 

Compare   similar   rules   as   to   custo-  with  firm  assets." 

dians  and  Court  officers  in  possession  But  the     assignee   of  an     individual 

under     nullified     legal      liens,     ante,   §  partner   will   be   required   to   surrender 

1474,  and  under  "Agents  Not  Adverse  the     individual     assets,     by     summary 

Parties,"   §   1822.  order,    to    the    trustee    in    bankruptcy 

'The   Supreme    Court   in   the   case   of  of  the  partnership   itself,   on   the   part- 
Louisville  'Trust  Co.  V.  Comingor,  184  nership's        subsequently         becoming 
U.  S.    18,  7     A.  B.     R.  431,     affirming  bankrupt,  In  re  Stokes,  6  A.  B.  R.  363, 
Si'nsheimer   v.    Simonson,    5    A.    B.    R.  106  Fed.  312   (D.   C.  Penn.). 
537,    is    not   contra,    for   there    the   as- 
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with  the  creditors  of  the  banlcrupt,  or  in  attempting  to  do  so.  While  the 
instrument  is  not  an' 'assignment'  under  the  State  statute  for  the  benefit  of 
creditors,  such  is  its  effect,  and  Hart  thereunder  was  but  the  agent  of  the 
bankrupt,  with  the  rights  given  him  by  the  instrument,  for  the  sale  of  the 
property  and  distribution  of  its  proceeds  as  provided  therein." 

Of  course,  plenary  action  may  be  instituted,  instead.^^ 

§  1611^.  But  Only  on  Due  Notice  and  Hearing. — But  such  sum- 
mary order  may  be  granted  only  upon  notice  and  after  due  hearing ;  and  the 
rule  is  not  different,  in  this  regard,  where  such  assignee  or  receiver  has 
been  elected  trustee  in  the  subsequent  bankruptcy. 

I^oveless  v.  Southern  Grocer  Co.  Lim.,  20  A.  B.  R.  180,  159  Fed.  415  (C.  C. 
A.  La.) :  "The  record  shows,  without  dispute,  that  the  trustee,  as  such,  had 
paid  out  in  costs  and  dividends  about  $1,300  under  orders  of  the  bankruptcy 
court.  The  summary  order  requiring  him  to  make  payment  into  the  bankruptcy 
court  raises  a  controversy  as  to  $660.34.  This  sum,  or  most  of  it,  petitioner 
claims  that  he  paid  out  legally  and  properly  while  he  was  acting  as  receiver  in 
the  State  court,  and  his  contention  is  that  he  should  not  be  required  to  pay  the 
money  again,  and,  at  least,  that  he  should  not  be  required  by  a  summary  pro- 
ceeding to  pay  the  money  into  the  bankruptcy  court  without  a  hearing,  either  in 
that  court  on  in  the  bankruptcy  court,  on  the  question  as  to  whether  or  not  he 
is  entitled  to  credits  for  the  payments  made  by  him  as  receiver.  The  question 
as  to  the  correctness  of  these  disbursements  has  not  been  passed  on  by  the 
State  court,  nor  by  the  court  below,  and,  of  course,  is  not  before  this  court  for 
decision.  We  are  asked  to  review  and  vacate  or  correct  the  summary  order  of 
the  court  below  requiring  the  payment  of  the  sum  in  dispute  into  court  before 
the  petitioner  has  had  a  hearing  on  the  correctness  of  his  accounts  and  the 
legality  of  the  contested  disbursement.  If  the  order  to  pay  the  money  into 
courts  stands,  summary  proceeding  against  the  trustee  can  be  made  the  basis 
of  proceedings  for  contempt  if  he  fails  to  obey  the  order.  It  seems  to  us 
just  and  right  that  he  should  have  an  opportunity  to  present  his  accounts  to  a 
court  and  to  have  his  claim  for  credits  for  payments  made  by  him  while  re- 
ceiver in  the  State  court  passed  on.  He  should  not  be  required  to  pay  the 
money  into  court  by  a  summary  proceeding  that  deprives  him  of  the  right  to 
a  hearing  on  the  disputed  items  of  his  account.  It  is  true  that  the  bankruptcy 
proceedings  operated  to  suspend  the  further  administration  of  the  insolvent 
corporation's  estate  in  the  State  court;  'but  it  remained  for  the  State  court  to 
transfer  the  assets,  settle  the  accounts  of  its  receiver,  and  close  its  connection 
with  the  matter.  Errors,  if  any,  committed  in  so  doing,  could  be  rectified  in 
due  course  and  in  the  designated  way." 

§  1612.  No  Summary  Order  as  to  Sums  Already  Disbursed. — In 

no  event,  however,  may  the  assignee  be  required  by  summary  order  of  the 
bankruptcy  court,  to  account  for  (in  the  sense  of  paying  over  the  equivalent 
of)  disbursements  already  made  before  the  filing  of  the  petition  in  bank- 
ruptcy.'^* 

73.  Instance,  Cohen  v.  American  SO  A.  B.  R.  180,  159  Fed.  415  (C.  C. 
Surety  Co.,  23  A.  B.  R.  909,  133  App.  A.  La.),  quoted,  on  other  points,  § 
Div.    (N.   Y.)    917.  16111/^;    Obiter    and    impliedly,    In    re 

74.  See  §  1830.  In  re  Manning,  10  Hays,  34  A.  B.  R.  979,  181  Fed.  674 
A.  B.  R.  497,  133  Fed.  180  (D.  C.  S.  (C.C  A.  Ohio),  quoted  at  §  1665  and 
Car.).      See     post,   §'     1839.      Compare,       at  §   1837. 

Loveless  v.  Southern  Grocer  Co.  Lim., 


4506  REMINGTON   ON   BANKRUPTCY.  §    1613 

In  re  Klein  &  Co.,  8  A.  B.  R.  559,  116  Fed.  523  (D.  C.  N.  Y.) :  "There  can 
be  no  doubt  that  the  court  acquired  full  jurisdiction  of  such  of  the  bankrupt 
estate  as  was  in  the  possession  of  or  under  control  of  the  assignee  when  the 
petition  was  filed,  but  if  the  funds  had  been  disbursed  before  that  time  and 
had  passed  beyond  the  control  of  the  assignee,  it  does  not  seem  that  they  formed 
a  part  of  the  bankrupt's  estate  which  fell  under  the  jurisdiction  of  this  court, 
even  though  the  assignee  submitted  himself  to  the  jurisdiction  with  respect  to 
his  accounts." 

Nor  for  commissions  retained  and  spent  by  him  before  then.'^s 

Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  18,  7  A.  B.  R.  421,  the  syllabus  of 
which  reads:  "An  assignee  for  the  benefit  of  creditors  has  the  right  to  have 
his  claims  for  the  amount  paid  to  counsel  or  retained  by  him  on  account  of 
commissions  as  assignee  before  the  bankruptcy  of  the  assignor  adjudicated  in 
the  State  Court  in  the  customary  mode  of  proceeding,  and  the  bankruptcy  court 
has  no  jurisdiction  to  finally  adjudicate  the  merits  of  his  claims  unless  by  his 
consent  and  then  only  by  plenary  suit." 

Nor  may  he  be  required  to  account  for  disbursements  made  by  him  be- 
fore the  four  months ;  ''^  but  probably  he  may  be  required  to  account  for 
commissions  retained  by  him  after  the  bankruptcy,''^  although  a  transferee 
tmder  an  instrument  for  effecting  a  composition  out  of  court  has  been  held 
not  within  summary  jurisdiction  as  to  moneys  retained  by  him  for  expenses 
and  compensation,  even  though  subject  thereto  for  the  remaining  assets  in 
his  control.'''*  And  the  rule  is  not  altered  because  of  the  assignee's  volun- 
tary offer  to  account.'^' 

As  to  sums  already  disbursed,  the  assignee  is  to  be  reached  only  by  ple- 
nary action  in  the  State  court,  or  in  case  of  diversity  of  citizenship,  etc., 
in  the  United  States  District  Court.^" 

§  1613.  Sales  by  Assignee  under  Void  Assignment. — Sales  made 
by  the  assignee  under  the  void  assignment  may.  be  set  aside  by  the  bank- 
ruptcy court  for  sufficient  cause;  probably,  however,  only  where  the  state 
court  in  charge  of  the  assignment  would  have  had  jurisdiction  to  set  them 
aside.*!     Thus,  the  title  to  property  sold  by  the  assignee  but  not  paid  for, 

75.  In  re  Klein  &  Co.,  8  A.  B.  R.  A.  N.  Y.).  Instance,  In  re  Banzai 
559,  116  Fed.  523  (D.  C.  N.  Y.),  in  Mfg.  Co.,  35  A.  B.  R.  497,  183  Fed.  298 
which  case  the  court  extends  the  rule  (C.  C.  A.  N.  Y.) ;  instance,  but  not 
of  disbursements  made  even  up  to  based  wholly  on  this  ground.  In  re 
the  time  of  the  filing  of  the  petition  Hays,  24  A.  B.  R.  979,  181  Fed.  674 
against  the  assignee  to  call  him  to  an  (C.  C.  A.  Ohio),  quoted  at  §  1665  and 
accounting.      Sinsheimer   v.    Simonson,  at  §  1827. 

5  A.  B.  R.  537,  107  Fed.  898   (C.  C.  A.  78.    In   re   Hersey,    22   A.    B.    R.   856, 

Ky.),     affirmed    sub    nom.      Louisville  171  Fed.  998   (D.   C.  Iowa). 

Trust  Co.  V.  Comingor,  7  A.  B.  R.  421,  79.  In  re  Klein  &  Co.,  8  A.  B.  R.  559, 

184  U.   S.   18);   In   re   Scholtz,   5  A.   B.  116  Fed.  523   (D.  C.  N.  Y.). 

R.  782,     106  Fed.     834   (D.   C.     Iowa),  80.      Instance      (partly),      dissenting 

Obiter   and   inferentially,    In   re   Hays,  opinion,     Cohen  v.    American     Surety 

24  A.  B.  R.  979,  181  Fed.  674  (C.  C.  A.  Co.,  22  A.  B.  R.  909,  132  App.  Div.  (N. 

Ohio),  quoted  at  §   1665.  Y.)  917. 

76.  In  re  Carver  &  Co.,  7  A.  B.  R.  81.  Compare,  impliedly,  In  re  Fin- 
539,  113  Fed.  138   (D.   C.  N.   Car.).  lay  Bros.,  4  A.  B.  R.  745,  104  Fed.  675 

77.  Inferentially,  In  re  Thompson,  (D.  C.  N.  Y.) ;  impliedly,  In  re  Knight, 
11   A.    B.    R.   720,   128    Fed.   575    (C.   C.  11  A.  B.  R.  1,  125  Fed.  35  (D.  C.  Ky.). 
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passes  to  the  triistee,^-  but  the  property  may  not  be  recovered,  except  by 
plenary  action. 

In  re  Findlay  Bros.,  4  A.  B.  R.  745,  104  Fed.  675  (D.  C.  N.  Y.) :  "Assuming, 
as  contended  by  the  creditors,  that  the  money  used  by  the  bankrupts'  wives  to 
purchase  the  stock,  was  the  money  paid  to  them  by  the  bankrupts  before  the 
institution  of  bankruptcy  proceedings,  still  under  the  decision  of,  the  Supreme 
Court  in  the  case  of  Bardes  v.  Bank  (178  U.  S.  524,  4  Am.  B.  R.  163),  the  pay- 
ment of  those  moneys  by  the  wives  for  the  stock  could  not  be  disregarded,  nor 
could  the  money  be  retained  by  the  trustee  upon  setting  aside  the  sale,  but  it 
would  have  to  be  returned.  *  *  *  For  any  relief,  supposing  I  were  to  grant 
an  order  setting  aside  the  sale,  a  bill  in  equity  must  be  filed  in  the  State  court 
for  an  accounting  as  respects  the  goods  or  their  proceeds,  to  which  all  persons 
concerned  in  the  disposition  of  the  goods  subsequent  to  the  sale  and  against 
whom  relief  was  sought,  would  be  necessary  parties.  After  this  lapse  of  time 
and  the  various  changes  that  have  occurred,  I  think  the  prosecution  of  such 
a  suit  would  be  attended  with  much  labor  and  expense,  and  looking  at  all 
the  circumstances,  I  have  so  much  doubt  as  respects  any  beneficial  final  result, 
that  I  think  I  ought  not  to  set  aside  the  sale  except  upon  security  given  by  the 
creditors  to  indemnify  the  trustee  against  any  loss  or  expense  occasioned 
thereby,   or   by   the   subsequent   proceedings   to   recover   assets." 

§  1614.  Assignee  Has  Lien  upon  Surrendered  Assets  for  Ex- 
penses and  Compensation. — When  the  bankruptcy  court  takes  over  the 
assets  from  the  state  court  which  has  been  administering  the  assignment, 
the  assets  come  over  subject  to  a  lien  for  the  reasonable  expenses  and  com- 
pensation of  the  assignee,  incurred  or  earned  while  performing  services 
beneficial  to  the  estate  and  necessary  to  its  preservation,  where  the  assign- 
ment was  bona  fide.^^ 

88.  In  re  Knight,  11  A.  B.   R.  1,  135  to    get    enough    creditors    together    to 

Fed.  35   (D.  C.  Ky.).  file   a   petition   in   bankruptcy? 

83.  Summers  v.  Abbott,  10  A.  B.  R.  Compare,   In  re  Pattee,  16  A.   B.  R. 

254,   122   Fed.   36    (C.   C.  A.   Mo.);   im-  450,  143  Fed.  994  (D.  C.  Conn.),  where 

pliedly,   In  re   Levitt,   11  A.   B.   R.   411  an     assignee  was     allowed     compensa- 

(D.  C.  Wis.).     Compare,  to  same  gen-  tion  and  reimbursement  for  what  was 

eral   effect.   In   re   Bussey,   6   A.   B.    R.  done      after     bankruptcy     proceedings 

603    (Ref.    Mo.) ;    In    re    Scholtz,    5    A.  were   instituted  but   not  for   what   was 

B.  R.  782,  106  Fed.  834  (D.  C.  Iowa);  done    before:    being    directed    to    pre- 

In   re     Pauly,   3    A.   B.     R.   333      (Ref.  sent  the  latter  as  a  "claim." 

N.  Y.).     Impliedly,   In  re   Hays,  24  A.  Rulings     on     Assignee's     Claims  in 

B.    R.    691,    181    Fed.    674    (C.    C.    A.  Bankruptcy       before        Randolph       v. 

Ohio),     quoted     on     entirely     different  Scruggs. — Before    the    Supreme    Court 

point  at  §  1665.  announced  its  decision  in  Randolph  v. 

Compare,  to   same   conclusio-n,   In  re  Scruggs,  190  U.  S.  533;  S.  C,  10  A.  B. 

Klein  &  Co.,  8  A.  B.  R.  559   (D.  C.  N.  R.  1,     supra,  there    were    various    con- 

Y.) :  This  decision  is  placed  upon  the  trary    holdings,    to    the    effect   that   an 

ground     that     creditors,     having     per-  assignee    for    the    benefit    of    creditors 

mitted   the   assignee   to   go   ahead   and  was  not  entitled  to  reimbursement  for 

administer  the  estate  in  the  insolvency  expenses     nor      compensation     as     as- 

court,     are  bound    to     reimburse     him  signee  incurred  nor  earned  before  the 

therefor.     This  might  be  good  ground  filing   of   the   bankruptcy   petition;    in- 

ior    holding    those    who    did    so    per-  asmuch   as   they     were   incurred     with 

mit     him   to  xproceed     and     therefore  the     full   knowledge     that   an   act     of 

might     be     held     to      have      assented  bankruptcy  was  being  committed,  and 

thereto,  but  how  about  those  who  ob-  that   the   assignment   was   likely   to  be 

jected  and  dissented  and  did  their  best  nullified;      also     because      the      Bank- 
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Randolph  v.  Scruggs,  190  U.  S.  533,  10  A.  B.  R.  1:  "The  assignment  was 
not  illegal.  It  was  permitted  by  the  law  of  the  State,  and  cannot  be  taken 
to  have  been  prohibited  by  the  bankruptcy  law  absolutely  in  every  event, 
whether  proceedings  were  instituted  or  not.  *  *  *  ij  seems  to  us  that  it 
would  be  a  hard  and  subtle  construction  to  say,  as  seems  to  have  been  thought 
in  Bartlett  v.  Bramhall,  3  Graj  2.57,  360,  that  when  they  were  instituted  they 
not  only  avoided  the  assignment,  but  made  it  illegal  by  relation  back  to  its 
date,  when,  if  they  had  not  been  started,  it  would  have  remained  perfectly 
good." 

In  re  Chase,  10  A.  B.  R.  677,  124  Fed.  753  (C.  C.  A.  R.  I.,  reversing 
In  re  Gladding,  9  A.  B.  R.  171  [Ref.  R.  I.]  and  in  effect  overruling  Wilbur  v. 
Watson,  7  A.  B.  R.  54) :  "In  the  present  case,  the  claims  of  petitioners  con- 
stituted a  lien  on  the  assets  in  their  hands  adverse  to  the  trustee,  and  the  por- 
tion  of  the   statute   cited   appertains   to   nothing   of   that   nature.     *     *     * 

"The  fact  that,  under  the  circumstances,  the  petitioners  paid  the  trustee  the 
gross  amount  received  by  them,  and  delivered  them  the  other  assets,  does 
not,  as  is  clearly  settled,  deprive  them  of  the  right  to  apply  to  the  court  for 
payment  of  the  sums  for  which  they  once  had  a  lien.'' 

§  1615.  Assignment  Must  Be  "General"  and  "Bona  Fide"  Not 
"Partial"  nor  "Fraudulent." — But  the  assignment  must  be  a  general  as- 
signment for  the  equal  benefit  of  all  creditors,  and  not  a  partial  nor  pref- 
erential assignment,  and  must  be  bona  fide,  else  the  lien  will  not  attach. 


ruptcy  Act  itself  limits  reimbursement 
for  the  preservation  of  the  estate  to 
expenses  incurred  subsequently  to 
the    filing    of    the    petition. 

In  re  Peter  Paul  Book  Co.,  5  A. 
B.  R.  105,  104  Fed.  786  (D.  C.  N.  Y.) ; 
In  re  Gilblom  &  King,  3  N.  B.  N.  & 
R.   60   (Ref.   Ohio);   In  re   Mays,  7  A. 

B.  R.  764  (D.  C.  W.  Va.);  Stearns 
V.  Flick,  4  A.  B.  R.  733,  103  Fed. 
921  (D.  C.  Ohio);  In  re  Tatem, 
Mann  &  Co.,  7  A.  B.  R.  52,  113  Fed. 
50  (D.  C.  N.  Car.);  Wilbur  v.  Wat- 
son,  7   A.    B.   R.   54,   111   Fed.  493    (D. 

C.  R.  I.).  In  this  connection,  see  In 
re  Gladding,  9  A.  B.  R.  171  (Ref.  R. 
I.),  reversed  by  C.  C.  A.  sub  nom.  In 
re  Chase,  10  A.  B.  R.  677,  124  Fed. 
753  (C.  C.  A.  R.  I.).  Also,  see  In  re 
Kingman,  5  A.  B.  R.  251   (Ref.  Mass.). 

But  even  before  the  Supreme 
Court's  decision  in  Randolph  v. 
Scruggs  there  were  various  holdings 
to  the  same  effect:  In  re  Bussey,  6  A. 
B.  R.  603  (Ref.  Mo.);  In  re  Schlotz, 
5  A.  B.  R.  782,  106  Fed.  834  (D.  C. 
Iowa);  In  re  Klein  &  Co.,  8  A.  B.  R. 
559,  116  Fed.  523  (D.  C.  N.  Y.) ;  In 
re  Pauly,  2  A.  B.  R.  333   (Ref.  N.  Y.). 

However,  it  was  held  that  such  as- 
signee should  be  allowed  to  prove  his 
claim  as  a  general  claim  against  the 
estate  and  be  allowed  to  share  in  the 
dividends  therefrom  the  same  as  any 
other  agent  to  whom  the  bankrupt  be- 
fore bankruptcy  might  have  entrusted 


his  property  for  care  and  distribution. 
In  re  Gilblom  &  King,  2  N.  B.  N.  & 
R.  60  (Ref.  Ohio);  In  re  Mays,  7  A. 
B.  R.  764  (D.  C.  W.  Va.);  Impliedly, 
In  re  Tatem,  Mann  &  Co.,  7  A.  B.  R. 
52,  113  Fed.  50  (D.  C.  N.  Car.). 

Year's  Limitation  for  Proof  of 
Claims  Does  Not  Apply  to  Assignee'si 
Lien. — The  assignee's  claim  is  not  a 
claim  within  the  meaning  of  §  57  (n) 
prohibiting  proofs  of  claims  after  the 
expiration  of  a  year  from  the  date  of 
adjudication;  nor  a  "debt,"  as  defined 
by  §  1,  In  re  Levitt,  11  A.  B.  R.  411 
(D.   C.  Wis.). 

Pledge  Redeemed  by  Assignee. — 
In  re  William  W.  Rudd,  35  A.  B.  R. 
35,  180  Fed.  312  (D.  C.  N.  Y.) :  "A 
pledge  redeemed  from  a  pawnbroker 
by  a  third  party  (in  this  case  by  an 
assignee  for  the  benefit  of  creditors) 
is  no  longer  the  subject  of  the  pawn- 
broker's lien,  as  the  person  redeeming 
it  is  not  qualified  to  act  as  pawn- 
broker. Nor  do  the  State  laws  give 
a  statutory  lien  to  any  person  who 
may  pay  something  for  the  account  of 
another,  even  if  personal  propert}', 
may  pass  as  security  for  the  account. 
But  the  doctrine  of  subrogation  is 
well  established,  and  a  court  of  equit}^ 
or  even  a  court  of  law,  would  accept 
the  proposition  that  if  a  third  party 
pays  a  debt,  and  takes  into  his  own 
possession  personal  property  which 
has   been   held   as   security." 
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The  decisions  generally  qualify  the  doctrine  by  saying  an  assignment  "hon- 
estly" made. 

In  re  Chase,  10  A.  B.  R.  677,  124  Fed.  753  (C.  C.  A.  R.  I.):  "No  criticism  is 
made  of  the  terms  of  the  assignment  nor  any  suggestion  that  it  was  not  framed 
in  all  respects  for  the  advantage  of  all  the  creditors." 

Summers  v.  Abbott,  10  A.  B.  R.  254,  132  fed.  36  (C.  C.  A.  Mo.) :  "To  prevent 
misapprehension  it  is  proper  to  say  that  this  case  has  none  of  the  odious  features 
ctbout  it  that  sometimes  crops  out  in  cases  where  insolvents  make  deeds  of 
assignment  for  the  professed  benefit  of  their  creditors,  but  which  are  in  fact 
made  to  embarrass  and  defraud  them,  and  where  the  assignee  is  a  willing  in- 
strument of  the  fraudulent  debtor.'' 

Randolph  v.  Scruggs,  190  U.  S.  533,  10  A.  B.  R.  1:  "The  assignment  has  no 
general  fraudulent  intent;  mere  constructive  fraud  in  an  assignment  for  the 
equal  benefit  of  all  creditors  is  not  a  bar  to  the  assignee's  receiving  compen- 
sation, though  the  case  would  be  different  if  the  assignee  were  a  party  to  actual 
fraud." 

In  re  Harson  Co.,  11  A.  B.  R.  516  (Ref.  R.  I.):  "In  all  three  of  the  above 
cases  it  is  to  be  noted,  however,  that  the  assignment  was  for  the  equal  benefit 
of  all  creditors,  while  the  question  now  before  us  is  whether  an  assignment 
which  was  for  the  benefit  only  of  such  creditors  as  chose  to  assent  to  receive 
in  full  satisfaction,  whatever  the  assignee  paid  them,  is  on  the  same  footing. 
The  assignee  contends  that  this  was  not  a  preferential  assignment.  But  that 
an  assignment  which  is  so  drawn  is  preferential  seems  to  be  the  settled  law 
even  where  such  an  assignment  is  held  good." 

When  will  the  dourt  decide  the  assignment  is  not  within  the  rule  because 
not  "honestly"  made?  One  case,  In  re  Congdon,  11  A.  B.  R.  219  (D.  C. 
Minn.)  held  that,  under  the  circumstances  of  that  case,  the  assignment  was 
fraudulent,  the  bankrupt  being  left  in  charge  of  his  store,  to  run  it,  on  a 
salary,  under  an  agreement  that  the  stock  should  be  replenished  from  time 
to  time ;  in  addition  to  which  the  assignment  deed  itself  was  peculiar ;  and, 
finally,  all  parties  knew  bankruptcy  proceedings  were  inevitable. 

It  must  not  be  partial  nor  preferential.^*  But  that  the  assignment  pro- 
vides, in  accordance  with  the  state  ■  law,  permission  that  only  those  may 
participate  in  its  benefits  who  consent  to  the  debtor's  release  from  his  re- 
maining debts,  would  not  necessarily  make  it  fraudulent. ^^ 

It  is  none  the  less  "general"  though  expressly  limited  to  be  for  the  ben- 
efit of  creditors  becoming  parties  and  signing  the  agreement.*^ 

It  is  not  essential  that  the  assignment  shall  have  been  an  assignment  by 
a  formal  deed.^'^ 

§  1616.  Receivers  Likewise  Entitled  to  Lien  Where  Receiver- 
ships Nullified  by  Bankruptcy. — The  same  rule  applies  in  cases  of  re- 

84.  In  re  Harson  Co.,  11  A.  B.  R.  Joinder  Co.  v.  Cummings,  4  A.  B.  R. 
516   (Ref.     R.   I.).       Compare,     In     re       373   (C.  C.  A.  Tex.). 

Wertheimer,     6  A.    B.     R.   187     (Ref.  86.  In  re   Courtenay  Mercantile   Co., 

N.  Y.).  36  A.    B.    R.   365,   186   Fed.   353    (D.   C. 

When   Is  an  Assignment  "General,"  N.   Dak.),  quoted  ante  at  §  146. 

When  "Partial?"— See  ante,  §  146.  87.  See  post,  §  1617^;  In  re  Hersey, 

85.  Compare,     analogously,     Patty-  23  A.   B.   R.   856,   171   Fed.   998    (D.    C. 

Iowa). 
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ceiverships  and  trusteeships  rendered  void  by  subsequent  bankruptcy  pro- 
ceedings under  the  Amendment  of  1903  making  such  receiverships  and 
trusteeships  acts  of  bankruptcy;  provided  the  receiver  or  trustee  were  ap- 
pointed for  the  general  benefit  of  all  creditors.** 

In  re  Zier  &  Co.,  15  A.  B.  R.  648,  142  Fed.  103  (C.  C.  A.  Ind.,  affirming  11 
A.  B.  R.  527) :  "The  bankruptcy  jurisdiction  when  properly  invoked,  super- 
••iedes  the  prior  proceedings  in  the  State  court  for  winding  up  the  corporation, 
'as  to  which  the  jurisdiction  is  not  concurrent'  (In  re  Watts  and  Sachs,  190 
U.  S.  1,  27,  10  Am.  B.  R.  113),  so  that  the  rule  upheld  in  Randolph  v.  Scruggs, 
supra,  in  reference  to  a  voluntary  assignment  for  the  benefit  of  creditors,  is 
equally  applicable  to  this  claim.  Such  claim  is  allowable  only  upon  equitable 
considerations  for  services  from  which  the  estate  in  bankruptcy  has  derived 
benefit,  and  to  the  extent  only  that  they  were  beneficial  in  fact.  The  rule  thus 
governing  the  claim  was  recognized  by  the  District  Court  in  its  conclusions, 
and  the  order  of  reversal  and  its  allowance  rests  primarily  on  the  finding  of 
fact  that  the  services  'were  not  beneficial  to  said  estate.'  Upon  the  record 
certified  by  the  referee,  and  without  reference  to  other  matters  for  the  con- 
sideration of  which  error  is  assigned,  we  are  constrained  to  the  opinion  that  the 
services  embraced  in  the  claim  were  so  largely  directed  to  delaying  and  ob- 
structing rightful  proceedings  in  bankruptcy  that  they  cannot  be  treated  as 
beneficial  to  the  estate,  and  are  without  equity  for  support  of  the  claim  to  be 
compensated  out  of  the  estate  in  bankruptcy. 

"Institution  of  the  suit  against  the  corporation  was  plainly  within  the  rights 
of  the  plaintiffs  therein  and  their  attorneys,  the  appellants.  So  the  application 
for  and  appointment  of  a  receiver  to  administer  the  assets  and  rightful  pos- 
session thereunder  up  to  the  intervention  of  bankruptcy  proceedings  are  not 
questionable." 

Compare,  analogously.  In  re  Chase,  10  A.  B.  R.  683,  124  Fed.  753  (C.  C.  A. 
R.  I.) :  "But  neither  the  present  statutes  of  bankruptcy  nor  any  prior  act  do, 
or  did  unqualifiedly  denounce  an  assignment  like  that  at  bar,  intended  for  the 
equal  distribution  of  the  property  of  a  failing  debtor  among  creditors,  without  any 
attempt  to  defraud  or  embarrass  persons  to  whom  he  is  under  liability.  In  this 
respect,  assignments  at  common  law  stand  precisely  as  do  proceedings  for  the 
appointment  of  receivers  by  Federal  courts  or  State  courts,  which,  under  the 
act  to  amend  the  Act  of  July  1,  1898,  approved  February  5,  1903,  become  a 
sufficient  basis  for  an  involuntary  petition.  In  §  2  of  that  act  (32  Stat.  797, 
ch.  487),  the  making  a  general  assignment  and  an  application  for  a  receiver, 
under  the  circumstances  named  therein,  are  classed  together;  so  that  there  is 
nothing  in  the  terms  of  the  present  statutes  of  bankruptcy  to  .justify  a  claim 
that  an  assignment  for  the  benefit  of  creditors,  like  that  at  bar,  is  any  more  in 
fraud  of  the  statutes,  or  denounced  by  them,  than  the  action  of  a  State  tribunal, 
which  may  be  one  of  the  highest  authority,  in  proceeding  on  an  honest  appli- 
cation for  receiver.  It  can  be  no  more  reprehensible  to  make  an  assignment 
in  favor  of  creditors,  free  from  any  attempt  to  embarrass  them  and  from  an> 
dishonest  purpose,  than  to  apply  to  a  Federal  court  or  State  court  for  the  ap- 
pointment of  a  receiver;  and  the  bankruptcy  statutes  do  not  seek  to  punish  one 
more  than  the  other." 

88.    In    re    Weedman    Stave    Co.,    39  Compare     for     case     of     trusteeship 

A.    B.    R.    460,    199    Fed.    948     (D.    C.  since  1903,  but  where  question  not  in- 

Ark.).  volved,   In  re  Hercules  Atkins   Co.,   13 

Compare,  inferentially.  In  re  Zier  A.  B.  R.  39.  133  Fed.  813  (D.  C.  Penn.). 
&   Co.,   11   A.   B.   R.   527    (D.   C.    Ind.). 
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Conversely,  where  no  benefit  resulted  therefrom. ^^  IJven  before  the 
amendment  making  receiverships  acts  of  bankruptcy  was  passed,  such  lien 
was  recognized. ®° 

Inferentially,  Wilson  v.  Parr,  8  A.  B.  R.  230,  115  Ga.  629:  "The  services  of 
the  receiver  and  his  attorneys  inured  to  the  benefit  of  the  creditors  of  the  bank- 
rupt. They  were  rendered  under  the  order  of  the  State  court,  and  the  fund  in 
that  court  was  the  result  of  the  services  of  the  receiver  and  his  attorneys  acting 
under  the  orders  of  the  court,  and  ought  to  be  paid.  As  this  fund  in  any  court 
would  be  property  chargeable  with  such  costs  and  expenses,  and  as  the  services 
of  both  the  receiver  and  the  attorneys  in  the  original  equitable  petition  were 
concluded  by  the  order  of  transfer,  there  existed  no  reason  why,  before  the 
transfer  was  made,  the  expenses  of  raising  the  fund  transferred  should  not  be 
paid." 

At  least  wherever  the  assets  already  had  been  converted  into  money  and 
the  court  appointing  the  receiver  or  trustee  had  made  the  allowance  before 
ordering  the  fund  turned  over  to  the  bankruptcy  court. ^^ 

§  1617.  Likewise,  Mortgagees  in  Possession  under  Mortgage 
Executed  for  Benefit  of  All  Creditors  Assenting. — And  the  same  rule 
would  perhaps  apply  to  mortgagees  in  possession  under  a  mortgage  ex- 
ecuted for  the  benefit  of  all  creditors  assenting  thereto.^^ 

§  1617|.  And  Transferees  under  Arrangements  for  Effecting 
Compositions  Out  of  Court. — And  doubtless  the  same  rule  would  apply 
to  agents  and  transferees  under  arrangements  for  effecting  compositions 
with  creditors  out  of  court. ^^ 

§  1618.  Also,  Attaching  Creditors  Where  Attachment  Lien  Pre- 
served for  Benefit  of  Estate. — It  has  also  been  held  proper  to  allow 
attorney's  fees  and  costs  to  a  creditor  who  had,  prior  to  bankruptcy,  levied 
an  attachment  as  to  which  an  unfiled  or  unrecorded  instrument  was  void, 
the  attachment  lien  being  itself  void  as  against  the  trustee  in  bankruptcy, 
but  being  preserved  for  the  benefit  of  the  estate  8*  in  order  that  the  prop- 
erty affected  by  the  unfiled  instrument  might  be  brought  into  the  estate. 

And  the  same  rule  apparently  has  been  held  applicable  in  favor  of  the 

89.  In  re  Allison  Lumber  Co.,  14  A.  93.  Inferentially,  In  re  Hersey,  22  A. 
B.  R.  78  (D.  C.  Ga.);  In  re  Zier  &  Co.,  B.  R.  856,  171  Fed.  998   (D.  C.  Iowa). 
11  A.  B.  R.  527   (D.  C.  Ind).  .  94.   Receivers  v.  Staake,  13  A.   B.  R. 

90.  Hanson  v.  Stephens,  11  A.  B.  R.  381,  133  Fed.  717  (C.  C  A.  Va.),  af- 
172  (Sup.  Ct.  Ga.) ;  •  In  re  Rogers,  8  firmed  without,  however,  advertmg  to 
A.  B.  R.  723  (D.  C.  Ga.).  Compare,  this  pomt,  sub  nom.  First  Nat.  Bk. 
In  re  Lengert  Wagon  Co.,  6  A.  B.  R.  •"■  Staake,  15  A.  B.  R.  639,  202  U.  S. 
535,  110  Fed.  927  (D.  C.  N.  Y.);  Mau-  141.  See  ante,  §  1490,  and  post,  §  2018. 
ran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  But  a  claim  for  attachment  costs 
734  (R    I    Sup    Ct )  where   the    attachment   lien   is   vacated 

91.  Wilson  V.  Parr,  8  A.  B.  R.  230,  ^^  ^}^  adjudication  and  not  preserved 
115   Ga.   629   (Sup.   Ct.   Ga.).  \°'  '^^  '^^'It             the   estate   is   not  a 

1.      ,  .  '  AT.        '■^'1  upon  the     property  coming     into 

92.  In  re  Hutchinson  Co.,  14  A.  B.  the  bankruptcy  court  nor  is  it  entitled 
R.  518  (Ref.  Mich.).  to  priority  of  payment,  ante,  §  1485. 
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sherifE  where  the  attachment  lien  is  not  preserved. ^^  But  such  latter  hold- 
ing seems  entirely  wrong  in  principle.  The  sheriff's  costs  are  a  debt  of 
the  attaching  creditor.  They  are  not  at  all  analogous  to  receivers'  or 
assignees'  charges,  incurred  in  equity  for  the  benefit  of  all.  A  sheriff's 
costs  on  attachment  are  not  in  and  of  themselves  a  lien  on  the 
funds;  they  are  simply  part  of  the  attaching  creditor's  judgment  lien. 
The  judgment  for  costs  in  attachment  is  like  the  rest  of  the  judgment  in 
favor -of  one  party  against  the  other — "and  that  he  do  recover  his  costs 
herein"  is  the  ordinary  formula — and  the  court  officer  is  not  a  party  and 
has  not  an  independent  lien.  His  rights  rise  no  higher  than  those  of  his 
principal — the  judgment  creditor;  and  there  is  no  reason  why  one  part  of 
the  judgment  creditor's  lien — that  for  his  costs^ — should  be  unaffected  by 
the  debtor's  bankruptcy  whilst  the  rest  of  it  is  affected  thereby. 

§  1619.  Where  Attachment  Really  for  Benefit  of  All,  Creditor 
Entitled  to  Reimbursement. — Where,  however,  an  attachment  suit  has 
in  reality  been  brought  for  the  benefit  of  all  the  creditor  may  'be  entitled 
(although  not  in  every  State  nor  in  every  case)  to  reimbursement  of  his 
costs  and  expenses.  Thus,  where  the  state  statute  provides  for  such 
priority  in  cases  of  subsequent  sequestrations  by  receivers,  assignees,  etc., 
the  same  priority  may  be  allowed  under  §  64  (b)   (5).^* 

Again,  where  property  which  had  been  concealed  or  transferred  by  the 
bankrupt,  has  been  recovered  through  the  efforts  of  the  creditor^  the  cred- 
itor may  be  entitled  to  reimbursement,  under  §  64  (b)  (2),  though  such 
efforts  be. taken  in  the  form  of  an  attachment,  emergency  existing. 

§  1620.  Whether  Extent  of  Lien  May  Be  Fixed  by  State  Court 
before  Surrender. — It  has  been  held  impertinence  for  the  state  court  to 
fix  the  amount  of  the  lien  upon  the  assets  in  favor  of  its  own  officers,  at 
least  in  sitate  insolvency  proceedings  suspended  by  the  Bankrupt  Act;  and 
that  the  extent  and  validity  thereof  should  be  left  to  the  bankruptcy  court 
for  determination. 

Compare,  inferentially  (only  indirectly  in  point),  In  re  Hays,  24  A.  B.  R.  691, 
181  Fed.  674  (C.  C.  A.  Ohio):  "The  relation  of  the  assignee  to  the  estate 
of  the  bankrupt  made  it  manifestly  proper  that  he  render  his  account  to  the 
bankruptcy  court,  and  have  there  determined  the  questions  of  his  compensation 
and  disbursements  in  executing  the  trust." 

In  re  Rogers,  8  A.  B.  R.  723  (D.  C.  Ga.) :  ""The  trustee  either  has  or  has 
not  the  right  to  the  possession  of  the  assets  of  the  bankrupt  in  the  hands  of 
the  temporary  receiver  of  the  State  court.  *  *  *  If^  then,  the  proceedings  are 
suspended,  as  is  clearly  the  effect  of  the  bankruptcy  law  (this  being  a  State 
insolvency   proceeding)    the    State    court    has    no   right   or   authority    to    fix   the 

95.  In  re  Schmidt  &  Co.,  21  A.  B.  C.  Me.);  In  re  Lewes,  4  A.  B.  R.  51, 
R.  593,  165  Fed.  1006  (C.  C.  A.  N.  Y.),  99  Fed.  935  (D.  C.  Mass.).  Obiter,  In 
quoted  at  §  1486.  re   Daniels,    6   A.    B.    R.'  700,    110   Fed. 

96.  See    post,    §    3018.      In    re    Gold-  745   (D.   C.   R.   I.), 
berg,  16  A.  B.  R.  523,  144  Fed.  566  (D. 
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fees  of  its  receiver  having  charge  of  the  property  and  less  right  to  refuse  to 
turn  over  the  same  until  those  fees  have  been  paid  by  the  proper  officer  of  the 
Bankrupt  court.  *  *  *  Should  such  a  precedent  be  recognized,  it  may  not 
be  impossible  that  in  a  large  number  of  bankruptcy  cases  the  assets  might 
suffer  from  a  mulcting  process  of  this  sort  before  they  reach  the  hands  of  the 
officers  appointed  under  the  act  of  Congress  to  administer  and  distribute  them." 

And  there  is  no  good  reason  for  applying  a  dififerent  rule  where  the  cus- 
tody of  the  state  court  is  under  nullified  legal  liens,^''  assignments  and  re- 
ceiverships, unless  perhaps  under  the  doctrine  that  as  to  the  insolvency 
proceedings  the  court  was  absolutely  without  jurisdiction  in  any  event, 
whilst  in  the  other  cases  the  state  court's  jurisdiction  was  good  until  bank- 
ruptcy intervened. 

It  was  held  not  proper  for  the  state  court  to  make  the  order  turning 
over  the  assets  conditional  on  the  payment  of  the  receivership  expenses 
where  the  assets  had  not  been  converted  into  money,  and  that,  under  such 
circumstances,  the  extent  and  validity  of  the  lien  was  to  be  left  to  the  dis- 
cretion of  the  bankruptcy  court.^* 

Hanson  v.  Stephens,  11  A.  B.  R.  172,  116  Ga.  722,  wherein  the  court  says: 
"While  a  fund  raised  by  the  sale  of  the  property  of  an  insolvent  debtor,  through 
the  medium  of  a  receiver  under  the  orders  of  a  State  court,  may,  on  the  ap- 
plication of  a  trustee,  appointed  after  an  adjudication  of  such  debtor  as  a  bank- 
rupt, for  a  transfer  of  such  fund  in  the  State  court  to  him,  be  charged  with 
the  cost  and  expenses  of  converting  the  property  of  the  debtor  into  cash,  yet 
after  the  property  of  a  debtor  has  been  seized  under  the  order  of  a  State  court 
and  placed  in  the  hands  of  a  temporary  receiver,  and  after  the  adjudication  of 
such  person  as  a  bankrupt,  and  before  the  conversion  of  his  property  into 
cash  has  been  made  by  the  receiver,  the  trustee,  on  application  to  the  State 
court,  is  entitled  to  the  possession  of  the  property  for  the  purpose  of  being  sold 
and  administered  in  the  court  of  bankruptcy;  and  it  is  error  on  the  part  of  the 
judge  of  the  State  court  to  order  the  transfer  of  such  property  to  the  trustee 
on   condition   that  the   fees   for  the   attorneys   and   receiver   shall   be   first   paid. 

"Where  no  fund  is  in  the  hands  of  the  receiver,  out  of  which  such  payments 
may  be  made,  the  persons  claiming  to  be  paid  out  of  the  property  must  be 
remitted  to  the  bankruptcy  court  for  the  adjudication  and  establishment  of  their 
respective  claims." 

Contra,  Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  734,  23  R.  I.  324:  "In 
so  doing,  however,  the  question  of  procedure  arises,  whether  the  expenses 
already  incurred  shall  be  first  paid  out  of  the  fund,  or  whether  the  whole  fund 
shall  be  surrendered  and  our  receiver  sent  to  the  Federal  court  to  ask  for  his 
fees  and  expenses.  We  think  that  the  former  is  the  proper  course  for  several 
reasons. 

"A  receiver  is  an  officer  of  the  court,  holding  property  under  its  order  for 
the  benefit  of  the  party  entitled  to  it.  All  courts  therefore  hold  that  the  receiver 
should  be  paid  from  the  fund,  as  a  part  of  the  expenses  of  the  proceeding.  It 
would  greatly  embarrass  courts  in  securing  good  receivers  if  this  rule  should 
not  be  adhered  to.  They  should  not  be  subjected  to  the  uncertainty,  incon- 
venience and  delay  of  awaiting  other  proceedings  and  of  seeking  their  pay  from 
other  courts." 

97.  Instance,  In  re  Hecox,  31  A.  B.  98.   Contra,  Wilson  v.  Parr,  8  A.   B. 

R.  314,   164   Fed.   823   (C.  C.  A.  Colo.).       R.  230,  115  Ga.  629. 
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It  has  also  been  held  improper  for  the  state  court  to  order  the  sale  of  the 
assets  for  the  purpose  of  raising  the  money  to  pay  such  charges. 

But  at  all  events,  in  cases  where  the  assets  were  in  the  State  bankruptcy 
or  insolvency  court,  the  extent  and  validity  of  the  lien  must  be  left  to  the 
United  States  bankruptcy  court  for  determination ;  ^  and  it  will  be  con- 
sidered an  impropriety,  which  may  be  disregarded,  for  the  state  court  to 
attempt  to  fix  them.^ 

And  yet  as  to  receiverships  and  assignments  superseded  by  bankruptcy, 
at  any  rate,  the  rule  seems  to  be  that  it  is  not  improper  for  the  State  court 
to  settle  its  receiver's  or  assignee's  account  before  turning  over  the  assets.^ 

Obiter,  In  re  Watts  and  Sachs,  190  U.  S.  1,  35,  10  A.  B.  R.  113:  "*  *  *  but 
it  remained  for  the  State  court  to  transfer  the  assets,  settle  the  accounts  of 
its  receiver,  and  close  its  connection  with  the  matter.  Errors,  if  any,  com- 
mitted in  so  doing  could  be  rectified  in  due  course  and  in  the  designated  way.'" 

But  at  any  rate  if  the  State  court  receiver  voluntarily  turns  over  the 
property  to  the  bankrupts,  under  order  of  the  State  court,  and  then  the 
bankruptcy  court  takes  possession,  the  State  court  has  lost  jurisdiction  to 
determine  allowances  to  its  receiver,  even  though  the  State  court  had 
obtained  possession  originally  more  than  four  months  before  the  bank- 
ruptcy. 

In  re  Rogers  &  Stefani,  19  A.  B.  R.  566,  156  Fed.  267  (D.  C.  Ark.):  "This 
case,  therefore,  stands  in  this  attitude,  the  State  court,  by  its  own  orders, 
caused  its  receiver  to  surrender  the  bankrupts'  estate  to  the  bankrupts,  in 
whose  possession  it  was  subsequently  seized  by  the  trustee  in  bankruptcy. 
Afterwards  that  court  made  an  order  fixing  the  allowance  of  its  receiver,  his 
attorney,  and  its  clerk,  and  made  such  allowance  a  preferred  claim  upon  the 
assets  of  the  bankrupt  in  the  hands  of  the  trustee,  and  caused  the  same  to  be 
certified  to  the  Bankrupt  Court  accordingly.  In  effect  the  making  of  his 
order  was  tantamount  to  an  effort  on  the  part  of  the  State  court  to  administer, 
as  far  as  this  order  went,  the  estate  of  the  bankrupt,  rightfully  and  previously 
in   the  possession   of  the  bankrupt   court." 

Tlie  Statutory  rate  of  compensation  under  the  State  law  cannot  be  con- 
sidered binding  upon  the  Bankruptcy  Court. 

In  re  Hays,  24  A.  B.  R.  691,  181  Fed.  674  (C.  C.  A.  Ohio):  "The  referee 
took  the  view,  and  we  think  correctly,  that  the  right  to  commissions  under  the 
Ohio  Statute,  rather  than  under  the  Bankruptcy  Act,  was  not  a  matter  of  fixed 
legal  right,  inasmuch  as  the  assignment  had  never  been  completed  and  had  in 
fact  existed  but  a  short  time  previous  to  the  institution  of  the  bankruptcy  pro- 
ceedings." 

1.  In  re  Rogers,  8  A.  B.  R.  723,  116  also,  see  post,  §§  1838,  1839,  et  seq.; 
Fed.  435  (D.  C.  Ga.);  In  re  Allison  also,  see  obiter.  In  re  Rogers  &  Stef- 
Lumber  Co.,  14  A.  B.  R.  78  (D.  C.  Ga.).  ani,  19  A.   B.  R.  566,  156   Fed.  367   (D. 

2.  In  re  Rogers,  8  A.  B.  R.  723,  116  C.  Ark.);  but  compare,  apparently 
Fed.  435  (D.  C.  Ga.).  contra,   In  re  Hecox,  21  A.   B.   R.  314, 

3.  Obiter,  Loveless  v.  Southern  164  Fed.  823  (C.  C.  A.  Colo.),  quoted, 
Grocer   Co.,  20  A.  B.   R.  180,   159  Fed.       on  other  points,  at  §'  1611. 

415  (C.  C.  A.  La.),  quoted  at  §  1611^; 
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§  1621.  Only  Expenses  and  Compensation  for  Services  Benefi- 
cial to  Estate  and  Reasonable,  Allowed. — Only  such  expenses  and 
compensation  as  were  incurred,  or  earned,  in  performing  services  benefi- 
cial to  the  estate  or  necessary  to  its  preservation,  and  that  are  reasonable 
in  amount,  may  be  allowed  as  part  of  the  lien.* 

Randolph  v.  Scruggs,  190  U.  S.  533,  10  A.  B.  R.  1:  "We  are  not  prepared  to  go 
further  than  to  allow  compensation  for  services  which  were*  beneficial  to  the 
estate.  Beyond  that  point,  we  must  throw  the  risk  of  his  conduct  on  the 
assignee,   as  he  was   chargeable  with   knowledge   of  what   might   happen.'' 

In  re  Chase,  10  A.  B.  R.  683,  124  Fed.  753  (C.  C.  A.  R.  I.):  "From  the  time 
the  assignor  declares  his  insolvency  by  making  an  assignment,  his  property 
must  be  held  equitably  for  the  benefit  of  his  creditors,  and  he  can  do  nothing 
which  will  embarrass  or  prejudice  them  in  realizing  therefrom,  whether  the 
result  is  that  they  are  administered  under  the  common  law  assignment  or 
ultimately  go  into  the  hands  of  a  trustee  in  bankruptcy.  Therefore,  in  no 
event  can  he  impress  on  them  a  lien  for  any  amount  of  compensation  arbi- 
trarily agreed  on.  Anything  in  this  direction  beyond  what  would  be  reasona- 
ble and  equitable  would  be  contrary  to  the  policy  of  the  law,  and  would  be 
declared  invalid  by  the  court  having  jurisdiction  of  the  trust  if  the  assignment 
is  worked  out  at  common  law,  or  by  the  court  in  bankruptcy  if  the  property 
finally    comes    under   its    control.     *     *     * 

"Therefore,  in  the  present  case,  the  District  Court  should  ascertain  and  de- 
termine whether,  under  all  the  circumstances,  the  petitioners  are  equitably 
entitled  to  their  disbursements,  or  any  part  thereof,  reasonable  allowances  for 
their  services,  and  protection  against  outstanding  claims  for  rent.'' 

Thus,  attorney's  services  to  an  assignee  that  are  beneficial  to  the  estate, 
rendered  before  the  adjudication  in  bankruptcy,  may  form  part'  of  the 
assignee's  lien  upon  the  assets  turned  over,  where  the  assignment  itself 
provides  for  priority  of  expenses  out  of  the  assigned  property. ^  And  an 
attorney  who  represents  certain  creditors,  or  their  agents,  in  an  at- 
tempt to  administer  the  debtor's  assets  so  as  to  avoid  bankruptcy  pro- 
ceedings, may  be  entitled  to  compensation;  and  the  creditors,  or  their 
agents,  may  be  allowed  therefor  on  accounting  to  the  estate,  should  the 
debtor  be  subsequently  adjudged  bankrupt." 

But  attorney's  services  in  preparing  the  deed  of  assignment  are  not 
entitled  to  a  place  in  the  lien  upon  the  assets  thus  turned  over;^  though 
they  may  be  proved  as  a  general  claim  against  the  bankrupt's  estate.^     Nor 

4.    In  re  Zier  &  Co.,  15  A.  B.  R.  648,  243,  140  App.  Div.  N.  Y.  551,  where  al- 

143  Fed.   103    (C.   C.  A.   Ind.,  affirming  lowances  for  expense  were  claimed  by 

11  A,  B.  R.  537),  quoted  supra,  §  1616;  an  assignee  for  particular  creditors, 

impliedly.   In   re   Allison   Lumber   Co.,  5.    Randolph   v.    Scruggs,   190   U.    S. 

14  A.  B.  R.  78,  137- Fed.  643  (D.  C.  Ga.).  533;  S.  C,  10  A.  B.  R.  1;  In  re  Byerly, 

Compare,  In  re  Rogers  &  Stefani,  19  A.  12   A.    B.   R.   186,   138   Fed.   637    (D.   C. 

B.  R.  566,  156  Fed.  367  (D.  C.  Ark.).  Penn.). 

In  re  Standard,  etc.,  Co.,  26  A.  B.  R.  G.    In  re  Marble  Products  Co.,  39  A. 

563,    186    Fed.    578    (D.    C.    Ala.);    im-  B.  R.  384,  199  Fed.  668   (D.  C.   N.  Y.). 

pliedly,   In   re   Hays,   34  A.   B.   R.   691,  7.     Randolph   v.   Scruggs,   190   U.    S. 

181   Fed.   674   (C.   C.   A.   Ohio),   quoted  533;  S.  C,  10  A.  B.  R.   1. 

post  in  this  same  section,  §  1631.    Com-  8.     Randolph    v:   Scruggs,    190   U.    S. 

pare   Eichholz   v.   Polack,   35   A.    B.   R.  533;    S.  C,  10  A.  B.  R.  1. 
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may  attorney's  services  rendered  the  assignee  or  assignor  in  resisting  ad- 
judication of  bankruptcy  be  allowed.* 

In  re  Hays,  34  A.  B.  R.  691,  181  Fed.  674  (C.  C.  A.  Ohio):  "The  referee  took 
that  the  assignee  has  no  lien  upon  the  funds  by  way  of  a  preferred  claim  for 
expenses  for  resisting  this  adjudication.''     Quoted  further  at  §  1631  and  §  1665. 

Nor  attorney's  services  rendered  the  debtor  or  the  receiver  in  the  State 
court  in  avoiding  bankruptcy  proceedings,  really  in  behalf  of  preferred 
creditors,  although  ostensibly  for  the  debtor,  or  in  resisting  adjudication 
in  bankruptcy. 

In  re  Zier  &  Co.,  11  A.  B.  R.  527  (D.  C.  Ind.,  aiifirmed  15  A.  B.  R.  648):  "The 
reason  of  this  rule  is  that  general  creditors  should  pay  for  services  which  have 
actually  benefited  them.  It  was  never  intended  to  make  them  pay  for  un- 
successful assaults  upon  their  interests  as  well  as  resistance  to  those  assaults. 
The  suit  in  the  Floyd  Circuit  Court  was  collusive  and  fraudulent.  It  was  fraudu- 
lent as  against  general  creditors  in  bankruptcy,  because  it  permitted  the  manager 
of  an  insolvent  corporation  to  take  from  its  assets  a  sum  equal  to  one-third  of 
them,  and  to  apply  that  sum  upon  the  claims  of  particular  creditors.  Its  natural 
and  inevitable  result  was  to  uphold  and  protect  fraudulent  preferences,  while 
the  bankruptcy  proceedings  were  in  the  interest  of  all  the  creditors  alike. 
Watts,  as  attorney  for  the  receiver  of  the  Floyd  Circuit  Court,  aided  in  every 
possible   way   in   the   promotion   of   this    result." 

In  re  Zier  &  Co.,  15  A.  B.  R.  648,  142  Fed.  102  (affirming  11  A.  B.  R.  527): 
"Nor  is  it  material  to  the  present  issue  that  the  Supreme  Court  (In  re  Watts 
and  Sachs,  supra)  held  that  these  parties  'entertained  the  conviction  in  good 
faith  that  the  custody  of  the  State  court  could  not  be  lawfully  interfered  with 
by  the  bankruptcy  court,'  and  were  acting  erroneously,  but  not  in  contempt  of 
the  District  Court,  and  so  discharged  them  from  th(e  adjudication  of  that  court 
for  contempt.  The  services  of  the  appellants  were  persistent  in  obstructing 
both  resort  to  and  proceedings  in  bankruptcy,  and  caused  injury  and  expense 
to  the  estate  which  were  unaffected  by  their  motives;  so  that  their  incidental 
service  in  making  sundry  collections  and  negotiating  settlements  is  not  entitled 
to  independent  recognition  for  allowance." 

But  allowance  may  be  made  for  services  and  for  reimbursement  of 
expenses  occurring  after  the  filing  of  the  bankruptcy  petition  as  well  as 
before,  if  the  assignee  remains  in  possession. 

In  re  Hays,  24  A.  B.  R.  691,  181  Fed.  674  (C.  C.  A.  Ohio):  "We  think  it  clear 
the  view  that  under  the  decision  in  Randolph  v.  Scruggs,  190  U.  S.  533,  10  Am. 
B.  R.  1,  23  Sup.  Ct.  710,  47  L.  Ed.  1165,  the  assignee  was  entitled  to  compensation 
for  such  services  and  disbursements  as  he  had  made  which  benefited  the  estate. 
In  view  of  the  relations  of  the  assignee  to  the  estate  subsequent  to  the  filing 
of  the  petition  in  bankruptcy,  he  included  in  the  same  rule  the  services  and  dis- 
bursements up  to  the  time  of  the  appointment  of  the  trustee  in  bankruptcy.  In 
our  opinion  the  referee  took  the  right  view.  It  is  true  that  after  the  filing  of  the 
petition  in  bankruptcy  the  assignee  took  the  risk  of  having  his  proceedings  under 
the  assignment  set  aside,  but  as  no  application  for  receivership  was  made,  the 
assignee  may  not  improperly  be  treated  (with  respect  to  the  settlement  of  his 

9.  Randolph    v.    Scruggs,    190    U.    S.  533;  S.  C,  10  A.  B.  R.  1. 
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accounts)  as  a  quasi  receiver  during  the  pendency  of  the  proceedings  for  adjudi- 
cation in  bankruptcy." 

§  1622.  Others'  Rights  to  Be  Worked  Out  Through  Assignee  or 
Receiver. — And  the  rights  of  the  assignee's  attorney  and  others  serving 
the  assignee  or  receiver,  in  the  bankrupt  fund  are  to  be  worked  out  through 
the  assignee  or  receiver,  and  by  virtue  of  the  latter's  lien;  and  such  attor- 
ney or  other  person  has  no  independent  standing  in  the  bankruptcy  court."-* 

Randolph  v.  Scruggs,  190  U.  S.  533,  10  A.  B.  R.  1:  "The  more  difficult  ques- 
tion is  how  to  deal  with  the  services  rendered  to  the  voluntary  assignee.  The 
claim  for  them  must  be  worked  out  through  the  assignee,  and  cannot  be  put 
higher  than  his  claim  for  allowance,  supposing  that  they  had  been  paid." 

In  re  Byerly,  13  A.  B.  R.  186,  128  Fed.  637  (D.  C.  Pa.):  "As  pointed  out 
in  Randolph  v.  Scruggs,  the  claim  as  is  now  presented  must  be  worked  out 
through  the  accountant  in  his  former  capacity  as  assignee  and  cannot  be  put 
any  higher  than  an  allowance  to  him,  for  necessary  counsel  fees  paid." 

Thus,  the  attorney  may  not  except  to  the  referee's  ruling  thereon  nor 
prosecute  error  nor  appeal. ^^  So,  also,  must  be  worked  out  the  rights  of 
parties  furnishing  material  to  the  state  receiver;  and  lienholders  thereon 
will  have  no  rights  in  the  bankruptcy  court  unless  the  property  can  be 
shown  to  have  come  into  the  custody  of  that  court. ^^ 

§  1623.  How  Assignee's  or  Receiver's  Rights  to  Be  Presented. — 

The  assignee  or  receiver  in  the  State  court  should  present  his  claim  to  the 
bankruptcy  court  by  way  of  a  petition,  or  perhaps  deposition  for  proof  of 
a  secured  debt,  like  any  other  party  claiming  a  lien  on  a  fund  in  the  custody 
of  the  bankruptcy  court. "^^ 

And  where  the  assignee  submits  his  account  to  a  court  of  bankruptcy  for 
judicial  examination,  he  will  be  bound  by  its  determination. i* 

§  1623|.  Adverse    Claimant's   Rights    Preserved. — Properly,   the 
order  of  surrender  should  provide  that  the  turning  over  of  the  property 
should  be  subject  to  the  rights  of  adverse  claimants  and  others;    although 
the  failure  of  the  order  to  specifically  so  provide  could  not  prejudice  the 
claimant's  rights. 

Thus,  where  the  trustee  in  bankruptcy  makes  distribution  of  the  prop- 
erty, or  turns  it  back  to  the  bankrupt  on  confirmation  of  a  composition, 
without  having  the  court  first  pass  upon  an  adverse  claimant's  rights,  the 
trustee  may  be  held,  in  proper  cases,  personally  liable  to  such  adverse 
claimant.15 

10.  In  re  Standard,  etc.,  Co.,  36  A.  13.  In  re  Allison  Lumber  Co.,  14  A. 
B.  R.  563,  186  Fed.  578   (D.  C.  Ala.).  B.  R.  78  (D.  C.  Ga.). 

11.  In  re  Byerly,  13  A.  B.  R.  186,  14.  In  re  Manzai  Mfg.  Co.,  25  A.  B. 
138  Fed.  637   (D.  C.  Penn.).  R.  497,  183  Fed.  298   (C.  C.  A.  N.  Y.). 

12.  In  re  Allison  Lumber  Co.,  14  A.  15.  In  re  Cadenas  &  Coe,  34  A.  B. 
B.   R.  78   (D.   C.   Ga.).  R.    135,    178    Fed.    158    (D.    C.    N.    Y.), 


quoted  at  §  3398. 
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§  1624.  Liability  on  Assignee's  Bond  on  Superseding  of  State 
Court's  Custody. — The  trustee  may  maintain  an  action  upon  the  assign- 
ee's bond  [on  leave  of  the  State  court,  in  New  York] ,  to  recover  the  amount 
which  the  assignee  fails  to  turn  over  to  the  trustee.^" 

And  the  finding  of  the  bankruptcy  court,  as  to  the  amount  to  be  sur- 
rendered by  the  assignee,  where  made  on  proper  notice  and  hearing  as  to 
funds  still  in  the  assignee's  hands,  or  voluntarily  accounted  for  by  him, 
may  be  the  basis  for  the  suit  on  the  bond.^'' 

However,  the  surety  upon  the  assignee's  bond  will  not  be  bound  by  the 
bankruptcy  court's  order  of  accounting,  where  such  surety  has  not  been 
notified  nor  allowed  to  defend. ^^ 

Division  3. 

State  Bankruptcy  or  Insolvency  Proceedings  Superseded  by  Bank- 
ruptcy. 

§  1625.  Third  Exception  to  Rule  That  State  Court  Retains  Juris- 
diction if  First  to  Obtain  Custody. — The  third  exception  to  the 
rule  that  the  State  court  retains  jurisdiction  if  first  in  possession 
of  the  res,  is  where  the  property  at  the  time  of  the  bankruptcy  is  in 
the  custody  of  a  State  court  under  state  insolvency  or  state  bank- 
ruptcy proceedings,  or  proceedings  amounting  to  such,  in  which 
event  such  proceedings  are  superseded  by  the  federal  bankruptcy 
proceedings. 20 

In  re  Kersten,  6  A.  B.  R.  519,  110  Fed.  939  (D.  C.  Wis.):  "It  is  true  that 
jurisdiction  over  the  estate  of  a  bankrupt  is  essential  for  its  due  administration 
under  the  provisions  of  the  Act  of  Congress.  *  *  *  The  showing  in  this 
record  of  the  action  pending  in  the  Circuit  Court  of  Calumet  County,  and  of  its 
custody   of   the    estate,   through    a   receiver,   under   the    provisions    of   the    State 

16.  Brandt  on  Suretyship,  §  188.  R-  493  (Sup.  Ct.  Calif.);  Wescott  v. 
Cohen  v.  American  Surety  Co.,  20  A.  Berry,  4  A.  B.  R.  265,  45  Atl.  353  (Sup. 
B.  R.  65,  192  N.  Y.  App.  227,  affirming  Ct.  N.  H.);  Carhng  z/.  Seymour  Lbr. 
19  A.  B.  R.  901,  133  App.  Div.  519,  108  Co  8  A.  B.  R.  36,  113  Fed.  483  (C.  C. 
N.  Y.  Supp.  519.  Apparently  assuming  A.  Ga.,  reversmg  In  re  Macon  Lbr.  Co., 
that  the  bond  is  liable  for  proper  turn-  ^  A.  B.  R.  66);  Ketcham  v.  McNamara, 
ing  over  of  assets,  whether  to  State  6  A.  B.  R.  163,  72  Conn.  709;  Par- 
court  or  to  trustee  in  bankruptcy.  Co-  ??enter  Mfg.  Co.  i'.  Hamilton,  1  A.  B. 
hen  V.  Am.  Surety  Co.,  32  A.  B.  R.  R-  41  (D.  C.  Mass.);  In  re  Bruss-Rit- 
909,  132  App.  Div.  (N.  Y.)  917.  ter  Co.,  1  A.  B.  R.  59,  90  Fed.  651  (D. 
'  ^  .  A  •  c  *  r  C.  Wis.);  In  re  Etheridge,  1  A.  B.  R. 
on   A     R°P^   «rm"'v    A       ?      ffl^    ^    '  115.    93    Fed.    339    (D.    C     Ky.) ;    In    re 

?o  a'  ^-  p-  om  ^^oJi      P^tS^-'  ^^q""  nf      McKee,   1   A.   B.   R.   311    (DC.   Ky.) ; 
19  A^  B    R.  901    133  App.  Div.  519,  108       mti^fi^i^  „    q  8  ^    ^    r    ^qq^^^ 

N.   Y.    Supp.    519.  A^l    935   (j^g).   j^  ^^   p_  ^    jj^ii   Co., 

19.  Cohen  v.  Am.  Surety  Co  32  A.  iq  A.  B.  R.  96  (D.  C.  Conn.);  In  re 
B.  R.  909,  132  App.  Div.  (N.  Y.)  917.       .    Curtis,"  1  A.  B.  R.  440,  91  Fed.  737   (D. 

20.  Mauran  v.  Carpet  Lining  Co.,  6  C.  Ills.) ;  Singer  v.  Nat'l  Bedstead 
A.  B.  R.  734  (R.  I.  Sup.  Ct.);  In  re  Mfg.  Co.,  11  A.  B.  R.  276  (N.  J.  Ch.); 
Storck  Lbr.  Co.,  8  A.  B.  R.  86,  114  Old  Town  Bank  v.  McCormick,  10  A. 
Fed.  860  (D.  C.  Md.) ;  In  re  Smith  &  B.  R.  768,  96  Md.  341;  obiter,  In  re 
Dodson,  3  A.  B.  R.  9  (D.  C.  Ind.) ;  Salmon  &  Salmon,  16  A.  B.  R.  181,  143 
Herron  Co.  v.  Superior  Court,  8  A.  B.  Fed.  395   (D.  C.  Mo.). 
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Statute.  *  *  *  If  such  action  involves  administration  of  the  estates  of 
debtors  within  the  statute,  in  the  nature  of  insolvency  proceedings  it  cannot 
be  doubted  that  jurisdiction  to  that  end  is  suspended  when  an  adjudication  of 
bankruptcy  intervenes  and  becomes  paramount  under  the  Bankruptcy  Act 
adopted  by  Congress  in  conformity  to  the  powers  reserved  in  the  constitution." 

In  re  Lengert  Wagon  Co.,  6  A.  B.  R.  535,  110  Fed.  927  (D.  C.  N.  Y.) :  "But 
the  proceedings  in  the  State  Court  is  one  incident  to  the  insolvency  of  the  cor- 
poration, and  it  seems  to  be  well  settled  that  the  Bankruptcy  Act  gives  exclu- 
sive jurisdiction  to  the  United  States  courts  in  such  matters,  where  proceedings 
are  properly  instituted,  and  ousts  the  State  courts  of  all  jurisdiction  with  re- 
spect to  the  possession  or  distribution  of  insolvent  estates." 

Inferentially,  In  re  Watts,  190  U.  S.  1,  10  A.  B.  R.  113:  "And  the  operation 
of  the  bankruptcy  laws  of  the  United  States  cannot  be  defeated  by  insolvent 
commercial  corporations  applying  to  be  wound  up  under  State  Statutes.  The 
Bankruptcy  Law  is  paramount,  and  the  jurisdiction  of  the  Federal  courts  in 
bankruptcy,  when  properly  invoked,  in  the  administration  of  the  affairs  of  in- 
solvent persons  and  corporations,  is  essentially  exclusive.  Necessarily  when 
like  proceedings  in  the  State  courts  are  determined  by  the  commencement  of  pro- 
ceedings in  bankruptcy,  care  has  to  be  taken  to  avoid  collision  in  respect  of  prop- 
erty in  possession  of  the  state  courts.  Such  cases  are  not  cases  of  adverse  pos- 
session or  of  possession  in  enforcement  of  pre-existing  liens,  or  in  aid  of  the 
bankruptcy  proceedings.  The  general  rule  as  between  courts  of  concurrent 
jurisdiction  is  that  property  already  in  possession  of  the  receiver  of  one  court 
cannot  rightfully  be  taken  from  him  without  the  court's  consent,  by  the  re- 
ceiver of  another  court  appointed  in  a  subsequent  suit,  but  that  rule  can  have 
only  a  qualified  application  where  winding  up  proceedings  are  superseded  by 
those  in  bankruptcy  as  to  which  the  jurisdiction  is  not  concurrent." 

Potts  V.  Smith  Mfg.  Co.,  13  A.  B.  R.  393,  25  Fa.  Superior  Ct.  209:  "The 
Pennsylvania  Act  of  June  4,  1901,  relating  to  insolvency  is  suspended  by  rea- 
son of  the  existence  of  the  Federal  Bankrupt  Act  of  July  1,  1898,  and  does  not 
become  operative  as  to  the  persons  and  subjects  to  which  the  Federal  act 
applies." 

§  1626.  Basis  of  Supersedence,  Paramount  Authority  Conferred 
by  Constitution,  and  Necessary  Implication  from  §  70. — The  super- 
seding of  State  Bankruptcy  and  State  Insolvency  proceedings  comes  about 
from  the  fact  that  the  Constitution  of  the  United  States  in  Article  1,  §  8, 
authorizes  Congress  "to  establish  *  *  *  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States ;"  ^^  and  that  §  71  of  the 
original  Act  [since  stricken  out  on  Amendment],  providing  that  "Proceed- 
ings commenced  under  State  Insolvency  laws  before  the  passage  of  this 
Act  shall  not  be  affected  by  it,"  necessarily  implies  the  superseding  of  al! 
other  classes  of  State  insolvency  proceedings  than  those  expressly  ex- 
cepted. 

Potts  V.  Smith  Mfg.  Co.,  13  A.  B.  R.  393,  25  Pa.  Super.  Ct.  209:  "The  Federal 
Courts  have  applied  this  rule  to  the  subject  of  bankruptcies,  and  have  held  that 

21.    In  re   Storck  Lumber   Co.,  8  A.  90  Fed.  651  (D.  C.  Wis.);  In  re  Ethe- 

B.  R.  86,  114  Fed.  860  (D.  C.  Md.);  In  ridge    Furn.    Co.,    1   A.    B.    R.    115,    92 

re  Watts,  10  A.  B.  R.  113,  190  U.  S.  1;  Fed.  329  (D.  C.  iCy.) ;  In  re  McKee,  1 

In  re  Bruss-Ritter  Co.,  1  A.  B.  R.  59,  A.   B.  R.  313   (D.  C.  Ky.). 
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when  Congress  has  legislated  upon  the  subject  by  the  enactment  of  a  bankrupt 
law  the  power  of  the  States  is  controlled  and  suspended." 

Mauran  v.  Carpet  Lining  Co.,  6  A.  B.  R.  737,  33  R.  I.  324:  "The  plenary 
and  paramount  power  of  Congress  to  establish  uniform  laws  on  the  subject 
of  bankruptcies  throughout  the  United  States,'  -  says  Hall,  J-.,  in  In  re 
Deposit  and  Savings  Inst,  Fed.  Cas.,  No.  13,  311,  p.  141,  'is  given  in  express 
terms  by  the  Constitution  of  the  United  States.  It  is  therefore  very  clear  that 
when  Congress  has  exercised  the  power  thus  conferred  their  action  must  nec- 
essarily control  or  limit  the  exercise  of  the  power  of  the  States  over  the 
same  subject  matter;  and  that  whenever  any  State  legislation,  or  any  action 
of  the  State  courts,  comes  practically  into  actual  conflict  with  the  proper  execu- 
tion of  the  laws  of  Congress,  constitutionally  passed  under  such  grant  of 
power,  State  legislation  and  the  jurisdiction  and  action  of  the  State  courts 
must  yield  to  the  paramount  authority  of  the  national  government.' 

"The  object  and  intent  of  the  national  bankruptcy  law  is  to  place  the  adminis- 
tration of  the  affairs  of  insolvent  persons  and  corporations  exclusively  under  the 
jurisdiction  of  the  Federal  courts  sitting  as  courts  of  bankruptcy;  and  the 
enactment  of  the  national  bankrupt  law  now  in  force  suspended  all  action  and 
proceedings  under  State  insolvent  laws  not  commenced  before  the  passage  of 
the  national  Bankruptcy  Act,  at  least  in  all  cases  provided  for  by  such  Bank- 
ruptcy Act.  In  re  Merchants'  Ins.  Co.,  3  Biss.  163,  6  Nat.  Bankr.  Reg.  43,  Fed. 
Cas.  No.  9,  441;  U.  S.  Bankruptcy  Act,  §  70,  last  clause." 

Herron  Co.  v.  Superior  Ct.,  8  A.  B.  R.  493,  136  Calif.  279:  "The  provisions 
in  the  Constitution  of  the  United  States  conferring  upon  Congress  the  power 
"to  establish  uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States,'  of  necessity  makes  any  act  of  Congress  pass  upon  that  subject 
the  supreme  law  of  the  land,  and  it  was  at  a  very  early  day  determined  that  the 
effect  of  such  action  of  Congress  is  to  suspend  and  supersede  the  operation  of 
any  State  law  of  insolvency  whenever  there  is  any  conflict  between  the  two. 
There  can  be  no  concurrent  jurisdiction  in  the  two  sovereignties  over  the 
same  subject,  and,  as  the  people  of  the  several  States  have  yielded  to  the 
United  States  the  power  to  enact,  laws  upon  this  subject,  it  follows  that  when 
the  United  States  has  enacted  a  law  the  power  of  the  State  to  enforce  its  own 
law  upon  that  subject,  whether  it  be  similar  or  diflferent,  must  yield  to  what  is 
the  supreme  law  of  the  land." 

Wescott  V.  Berry,  4  A.  B.  R.  265,  45  Atl.  353  (Sup.  Ct.  N.  "H.) :  "The  power 
of  the  several  States  to  enact  insolvency  laws  is  subject  to  the  power  of  Con- 
gress to  establish  'uniform  laws  on  the  subject  of  bankruptcies  throughout  the 
United  States.'  Accordingly  a  general  bankruptcy  act  suspends  State  insol- 
vency laws  from  the  time  it  goes  into  effect.  *  *  *  The  provisions  that  'pro- 
ceedings commenced  under  State  insolvency  laws  before  the  passage  of  this  act 
shall  not  be  affected  by  it'  seems  conclusive  evidence  that  this  was  not  the 
intention  of  Congress;  for  the  provision  that  this  act  shall  not  affect  proceed- 
ings begun  under  the  State  law  before  its  passage  necessarily  implies  that  no 
proceedings  can  be  brought  under  State  insolvency  laws  after  that  date." 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  36,  113  Fed.  483  (C.  C.  A.  Ga., 
reversing  In  re  Macon  Lbr.  Co.,  7  A.  B.  R.  66) :  "The  Constitution  limits  the 
power  of  a  State  to  legislate  on  this  subject,  for  it  is  not  permitted  to  so  leg- 
islate as  to  impair  the  obligation  of  contracts.  U.  S.  Const.,  art.  I,  §  10.  This 
act  is  clearly  a  State  insolvency  law,  within  the  power  of  th-e  State  to  enact 
when  the  Congress  has  not  exercised  its  power  to  pass  a  uniform  bankrupt 
law.  The  administration  of  the  estates  of  insolvents  by  the  State  courts  under 
this  statute  would  Be  inconsistent  with  the  exclusive  jurisdiction  of  the  courts 
of  bankruptcy  under  the  bankrupt  law.     The  passage  of  the  bankrupt  law  by 
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Congress,  therefore  suspended  the  operation  of  the  State  statute.  Sturges  v. 
Crowninshield,  4  Wheat.  122-186;  Tua  v.  Carriere,  117  U.  S.  201-210;  Butler  v. 
Gorely,  146  U.  S.  303-314." 

Ketcham  v.  McNamara,  6  A.  B.  R.  163,  72  Conn.  709:  "The  Constitution  of 
the  United  States  gives  Congress  power  to  establish  uniform  laws  on  the  sub- 
ject of  bankruptcies  throughout  the  United  States.  At  the  date  of  the  assign- 
ment to  the  plaintiff  such  laws  had  been  established.  They  covered,  so  far  as 
respects  the  rights  of  the  parties  to  the  case  at  bar,  the  same  field  previously 
occupied  by  the  insolvent  laws  of  this  State,  and  consequently  they  superseded 
them.     *     *     * 

"The  Act  of  1898  also  differs  from  that  of  1867  in  that  it  makes  direct  reference 
CO  its  effect  upon  State  insolvent  laws.  Its  concluding  provision  is  that  'pro- 
ceedings commenced  under  State  insolvency  laws  before  the  passage  of  this 
act  shall  not  be  affected  by  it.'  The  necessary  implication  is  that  any  such 
proceedings  commenced  after  the  passage  of  the  act  are  affected  by  it." 

Parmenter  Mfg.  Co.  v.  Hamilton,  1  A.  B.  R.  41,  172  Mass.  178:  "The  only 
saving  clause  affecting  the  jurisdiction  of  the  State  Courts  provides  for  cases 
commenced  in  those  courts  before  the  passage  of  the  act. 

"The  plain  implication  is  that  proceedings  commenced  in  the  State  court  after 
the  passage  of  the  act  are  unauthorized.  This  is  in  accordance  with  the  earlier 
language  giving  the  statute  full  force  and  effect  from  the  time  of  its  passage, 
except  that  the  filing  of  petitions  is  to  be  postponed  for  a  short  time. 

"We  are  of  opinion  that  the  language  was  chosen  to  make  clear  the  purpose 
of  Congress  that  the  new  system  of  bankruptcy  should  supersede  all  State  laws 
in  regard  to  insolvency  from  the  date  of  the  passage  of  the  statute." 

§  1627.  State  Bankruptcy  and  Insolvency  Laws  Not  Prohibited. 

— This  constitutional  provision  does  not  prohibit  the  states  enacting  State 
bankruptcy  laws.^^ 

Sturges  V.  Crowninshield,  4  Wheat.  (U.  S.)  123:  "This  establishment  of  uni- 
formity is  perhaps  incompatible  with  State  legislation  on  that  part  of  the  sub- 
ject to  which  the  act  of  Congress  may  extend.  *  *  *  it  does  not  appear  to 
be  a  violent  construction  of  the  constitution,  and"  is  certainly  a  convenient  one, 
to  consider  the  power  of  the  States,  as  existing  over  such  cases  as  the  laws  of 
the  Union  may  not  reach;  but,  be  this  as  it  may,  the  power  granted  to  Con- 
gress may  be  exercised  or  declined,  as  the  wisdom  of  that  body  shall  decide, 
li,  in  the  opinion  of  Congress  uniform  laws  concerning  bankruptcies  ought  not 
to  be  established,  it  does  not  follow  that  partial  laws  may  not  exist,  or  that 
State  legislation  on  the  subject  must  cease.  It  is  not  the  mere  existence  of  the 
power,  but  its  exercise,  which  is  incompatible  with  the  exercise  of  the  same 
power  by  the  States.  It  is  not  the  right  to  establish  these  uniform  laws,  but 
their  actual  establishment,  which  is  inconsistent  with  the  partial  acts  of  the 
States.'' 

Potts  V.  Smith  Mfg.  Co.,  12  A.  B.  R.  392,  25  Pa.  Super.  Ct.  209:  "It  is  not 
contended  that  the  power  vested  in  Congress  by  the  Constitution  of  the  United 
States  is  exclusive  of  that  of  the  States,  and  that  there  remains  no  power  in 
the  latter  to  legislate  upon  the  subject.  It  is  an  established  doctrine  that  the 
powers  granted  to  Congress  are  only  exclusive  of  the  powers  upon  the  same 
subject  existing  in  the  States  when  an  exclusive  power  is  expressly  delegated 
to  Congress,  or  there  is  such  incompatibility  in  the  exercise  of  it  by  the  States 

22.  Herron  Co.  v.  Superior  Ct.,  8  A.  Bk.  v.  McCormick,  10  A.  B.  R.  768,  96 
B.   R.  493   (Sup.   Ct.   Calif.);   Oldtown      Md.  341. 
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as  to  produce  the  necessary  conclusion  that  it  is  exclusive  in  Congress.  Where 
there  is  no  such  exclusive  grant  to  Congress,  or  such  incompatibility,  concur- 
rent power  remains  with  the  States.  Where,  however,  in  the  case  of  concur- 
rent powers  Congress  has  exercised  its  powers  on  a  given  subject,  the  control 
of  the  State  over  that  subject  is  by  such  action  of  Congress  prohibited.  1 
Kent's  Com.  390." 

Singer  v.  Nat.  Bedstead  Co.,  11  A.  B.  R.  37  (N.  J.  Ch.) :  "A  more  or  less 
indefinite,  and  I  think  misleading,  notion  has  sometimes  been  expressed  that 
the  Constitution  has  committed  to  Congress  the  whole  subject  of  bankruptcy 
and  insolvency  for  appropriate  legislation,  and  that  therefore  whenever  Con- 
gress passes  a  general  bankrupt  law,  which  it  has  done  four  times,  each  time 
naming,  it  a  'uniform  system  of  bankruptcy,'  all  power  on  the  part  of  the 
States  to  legislate  upon  the  subject  of  bankruptcy  or  insolvency  is  immediately 
suspended.  The  premise  may  be  deemed  to  be  correct,  but  it  seems  to  me  that 
the  conclusion  is  entirely  erroneous.  Congress  is  not  obliged  to  legislate  on 
the  whole  subject  of  bankruptcy,  it  may  deal  with  only  one  or  several  parts. 
It  is  the  enactment  by  Congress  of  a  law  applicable  to  a  particular  case  which 
suspends  any  State  law  which  otherwise  would  be  applicable  to  that  case.  If 
every  case  of  bankruptcy  or  insolvency  were  within  the  operation  of  a  National 
Bankrupt  Act,  then  no  possible  State  law  on  the  subject  of  bankruptcy  or  in- 
solvency would  have  any  vigor,  but  every  such  law  would  ipso  facto  be  sus- 
pended."    Quoted  further  at  §  1628. 

Analogously,  In  re  Milling  Co.,  16  A.  B.  R.  455,  457,  144  Fed.  314  (D.  C. 
Tex.) :  "The  prohibition  against  impairing  the  obligation  of  contracts  *  *  * 
is  directed  against  the  States  only,  and  there  is  no  other  clause  in  the  constitu- 
tion laying  a  like  inhibition  upon  Congress." 

Some  of  the  states  have  very  complete  bankruptcy  laws  providing  for 
both  involuntary  and  voluntary  proceedings,  as  for  instance,  Massachusetts, 
whose  law  is  called  an  insolvency  law,  yet  possesses  all  the  distinguishing 
features  of  a  true  bankruptcy  law,  even  to  the  discharge  of  debtors  from 
the  remainder  of  their  debts.  So,  also,  with  the  following  states :  Maine, 
New  Hampshire,  Vermont,  Connecticut,  Rhode  Island,  California,  Georgia, 
Louisiana,  Maryland,  Minnesota,  Nevada,  Pennsylvania  ^^^  and  North 
Dakota.    But  as  to  Pennsylvania,  one  case  holds  contra. ^^ 

The  following  States  have  provisions  for  assignments,  or  for  the  dis- 
charge of  the  debtor,  but  not  for  involuntary  proceedings :  New  Jersey, 
North  Carolina,  Oregon,  Virginia,  Washington,  Wisconsin,  Wyoming. 

It  naturally  occurs  to  the  mind  that  for  a  state  to  pass  a  law  discharg- 
ing a  debtor  from  his  debts  would  contravene  §  10  of  the  same  Article  of 
the  United  States  Constitution,  providing- that  "no  State  shall  *  *  *  pass 
any  law  impairing  the  obligation  of  contracts;"  and,  in  truth,  so  would  such 
law,  were  it  made  to  apply  to  obligations  arising  outside  the  boundaries  of 
the  state  or  arising  before  the  law  was  passed.  But  these  state  insolvency 
laws  discharging  debtors  from  their  obligations  uniformly  have  been  held 
not  to  be  retroactive  and  to  be  applicable  only  to  debts  contracted  within 
the  state  after  their  enactment;    and  thus,   under  the   familiar  rule  that 

22a.    Potts  V.   Smith  Mfg.  Co.,   13  A.  23.    In  re  Crawford,  18  A.  B.  R.  618, 

B.  R.  392,  25iPa.  Super.  Court  205.  154  Fed.  769  (C.  C.  A.  Pa.). 


§    1628  CONFl,ICT   OP  JURISDICTION.  1523 

an  existing  statute  is  to  be  read  into  every  contract  as  a  part  of  its  terms 
the  same  as  if  expressly  written  into  it,  the  courts  have  held  such  dis- 
charges do  not  impair  the  obHgation  of  contracts  made  within  the  state 
after  the  law  has  been  enacted.  It  was  impliedly  part  of  the  very  contract 
itself  that  its  obligations  should  be  liable  to  be  discharged  in  the  event  that 
the  debtor  was  adjudged  insolvent. ^^ 

»But  these  state  insolvency  laws  discharging  debtors  from  their  obliga- 
tions uniformly  have  been  held  to  be  applicable  only  to  debts  contracted 
within  the  state. 

Baldwin  v.  Hale,  1  Wall.  323:  "Insolvent  laws  of  one  State  cannot  discharge 
the  contracts  of  citizens  of  other  States,  because  they  have  no  extraterritorial 
operation,  and  consequently  the  tribunal  sitting  under  them,  unless  in  cases 
where  a  citizen  of  such  other  State  voluntarily  becomes  a  party  to  the  proceed- 
ing, has  no  jurisdiction  in  the  case.  Legal  notice  cannot  be  given,  and  conse- 
quently there  can  be  no  obligation  to  appear,  and  of  course  there  can  be  no 
legal  default.  The  judgment  of  the  Circuit  Court  is  therefore  affirmed  with 
costs." 

Smith  V.  Parsons,  1  Ohio  236:  "State  insolvent  laws  discharging  debtors 
from  their  debts  upon  surrendering  up  all  their  property  are  valid  as  to  con- 
tracts made  between  citizens  of  the  same  state,  within  its  jurisdiction,  after 
the  law  is  enacted." 

Analogously,  In  re  Milling  Co.,  16  A.  B.  R.  454,  457,  144  Fed.  314'  (D.  C. 
Tex.) :  "The  Bankruptcy  Act  which  was  of  force  at  the  time  of  the  execution 
of  the  two  notes  in  question,  entered  into  and  formed  part  of  the  contract  of 
the  parties  as  if  it  had  been  expressly  referred  to  or  incorporated  in  its  terms." 

As  to  debts  owed  outside  the  state,  the  creditor  is  usually  required  to 
consent  to  the  proceedings  before  he  will  be  allowed  to  share  in  the  divi- 
dends. Perhaps,  indeed,  it  is  held  that  he  waives  his  constitutional  right 
to  object  to  a  discharge  of  his  claim  against  the  debtor,  by  merely  proving 
his  claim  in  the  proceedings.  However  that  may  be,  state  bankruptcy  laws 
are  legal  and  are  on  the  statute  books  of  many  of  the  states. ^^ 

§  1628.  But  Suspended  during  Existence  of  Federal  Bankruptcy 
Law,  as  to  All  Classes  Subjected  to  Latter. — But  whenever  .Congress 
does  pass  a  bankruptcy  law,  the  law  supersedes,  as  long  as  it  is  in  exist- 
ence, all  state  insolvency  or  bankruptcy  laws  relative  to  persons  and  acts 
declared  therein  to  be  subjects  of  bankruptcy;  and  proceedings  under  the 
state  insolvency  laws  regarding  debtors  who  could,  upon  the  doing  of  the 
particular  act  complained  of,  be  subjected  to  the  operation  of  the  federal 
bankruptcy  law  are  absolutely  void,  whether  or  not  federal  bankruptcy 
proceedings  actually  follow;  the  constitutional  provision  making  the  law 
passed  in  pursuance  of  it  paramount. ^^ 

84.    Baldwin  v.   Hale,  1  Wallace  233  25.    Brown  v.   Smart,   145   U.   S.   457; 

(U.  S.  Sup.  Ct);  Pullen  v.  Hillman,  84  Denny  v.  Bennett,  138  U.  S.  498. 

Me.  129.     Also,  see  Lowenberg  v.  Le-  26.    .Littlefield   v.    Gray,    8   A.    B.    R. 

vine,    93    Calif.    215.      Also,    see    obiter,  409,    52   Atl.   925    (Me.    Sup.   Jud.    Ct.), 

Grensfeld   Bros.  v.  Brownell,  11  A.  B.  quoted  post,    §   1630.     Herron    Co.    v. 

R.  603   (Sup.  Ct.  N.  Mex.).  Superior   Court,   8  A.   B.   R.   493    (Sup. 
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In  re  Yoke  Vitrified  Brick  Co.,  25  A.  B.  R.  18,  180  Fed.  235  (D.  C.  Kan,): 
"  *  *  *  whether  that  act  (state  act)  shall  be  construed  to  give  the  wage 
earner  priority  of  payment  over  fixed  liens  on  the  property  in  the  hands  of 
the  receiver  or  assignee  remains  to  be  determined.  However,  as  it  obviously 
must  be  classed  among  the  insolvency  laws  of  the  State,  its  operation  remains 
suspended  as  to  any  matter  over  which  a  court  of  bankruptcy  has  jurisdiction 
except  in  so  far  as  the  Bankruptcy  Act  preserves  and  enforces  such  act." 

Few  of  the  cases  state  the  complete  rule  as  thus  given,  and  it  will  fie 
necessary  to  consider  the  different  modified  forms  of  the  rule  as  the  various 
decisions  give  them. 

Singer  v.  Nat'l  Bedstead  Co.,  11  A.  B.  R.  379  (N.  J.  Ch.) :  "As  I  read  the 
present  Bankrupt  Act,  the  intention  of  Congress  is  that  every  case  of  bank- 
ruptcy or  insolvency  of  which  the  bankrupt  court  has  jurisdiction  is  to  be  dealt 
with  exclusively  by  that  court.  The  intention  of  the  act  is  to  supply  the  law 
of  certain  cases,  and  to  supply  a  special  court  to  enforce  that  law.  All  other 
cases  of  bankruptcy  or  insolvency  are  left  to  be  dealt  with  as  the  State  Legis- 
lature may  see  fit.     *     *     * 

"It  may  be  conceded  that  Congress  can  provide  a  law  for  only  a  limited  num- 
ber of  cases  of  bankruptcy  and  insolvency  and  expressly  prohibit  the  enact- 
ment of  any  other  bankrupt  or  insolvent  laws  by  the  States.  For  present  pur- 
poses the  Concession  may  be  that  Congress  might  pass  a  voluntary  system  of 
bankruptcy,  and  enact  that  there  should  be  no  other  law  on  the  subject  of 
bankruptcy  or  insolvency,  voluntary  or  involuntary,  throughout  the  United 
States.  Even  if  this  be  a  sound  view,  it  need  not  be  considered,  because  the 
present  Bankrupt  Act  contains  no  words  prohibiting  States  from  passing  in- 
solvent or  bankrupt  laws  which  deal  with  cases  which  are  not  within  the  opera- 
tion of  the  National  Bankrupt  Act — which  are  expressly  excluded  from  it.  It 
would  be  a  singular  result,  indeed,  if  because  Congress  has  not  seen  fit  to  pro- 
vide a  bankrupt  law  applicable  to  corporations  engaged  in  operating  railroads, 
steamboats,  insurance  companies,  laundries,  livery  stables  and  large  numbers  of 
other  business  enterprises,  the  inference  must  be  drawn  that  Congress  did  not 
intend  that  any  bankrupt  or  insolvent  laws  should  be  applied  to  this  class  of 
corporations,  but  that  State  insolvency  laws  applicable  to  them  should  be 
suspended. 

"So,  also,  where  the  corporation  might  be  within  the  operation  of  the  Federal 
Bankrupt  Act,  if  it  had  committed  an  act  of  bankruptcy,  it  remains,  it  seems  to 
me,  without  the  scope  of  that  act,  and  within  the  full  operation  of  State  acts  in 
respect  of  a  charge  of  insolvency  which  includes  no  act  of  bankruptcy  as  de- 
fined by  the  Bankrupt  Act. 

"Of  course,  as  I  have  intimated,   it  may  be  admitted  that   Congress  has   the 

Ct.    Calif.),    quoted    ante,    §    1626,    and  1603.     In  re   C.   D.  Adams,  1  A.   B.   R, 

post,  §  1630.     Potts  V.  Smith  Mfg.  Co.,  94  (Ref.  N.  Y.)   In  re  Etheridge  Furn, 

13  A.  B.  R.  392,  25  Penn.  Superior  Ct.  Co.,  1  A.  B.  R.  113,  92  Fed.  329  (D.  C, 

209,    quoted   ante,    §§     1625,     1636,    and  Ky.);   In  re  Curtis,  1  A.   B.   R.  440,  91 

post,  §  16C9.     Wescott  Co.  v.   Berry,  4  Fed.   737    (D.   C.   Ills.),   quoted   ante,   § 

A.  B.  R.  265,  45  Atl.   353   (Sup.   Ct.  N.  1603.     Inferentially,  In  re  Wright,  2  A. 

II.),    quoted,   ante,   §    1636.      Carlint;  v.  B.  R.  593,  95  Fed.  807   (D.   C.   Mass.); 

Seymour  Lbr.   Co.,  8  A.   B.   R.   36,  113  (1841)    Ex   parte    Eames,   3   Story   322, 

Fed.  483  (C.  C.  A.  Ga.,  reversing  In  re  335,  Fed,  Cas.  4,337;  obiter,  Johnson  i', 

Macon   Lumber   Co.,   7   A.   B.    R.    C6),  Crawford,    18    A.    B.    R.    608,    154    Fee'., 

quoted      post,      §§      1633      and      1636.  761   (D.  C.  Pa.,  affirmed  sub  nom.     In 

Ketcham  v.  McNamara,  6  A.  B.  R.  160,  re  Crawford,  18  A.  B.  R.  618,  154  Fed, 

73  Conn.  709,  quoted  ante,  §§  1626  and  769,   C.   C.  A.). 
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power  to  say  in  the  Bankrupt  Act  that  no  natural  person  or  corporation,  sub- 
ject to  its  provisions,  shall  be  liable  to  be  involuntarily  deprived,  of  hjs  or  its 
property  because  of  insolvency,  at  the  instance  of  his  or  its  creditors,  under 
any  State  statute  or  in  any  State  court.  Congress,  however,  has  said  nothing 
of  this  kind,  nor  do~  I  think  can  such  an  intention  be  gathered  in  any  way  from 
any  or  all  of  the  provisions  of  the  Bankrupt  Act.     *     *     *  " 

[Here  follows  the  part  quoted,  ante,  at  §  1637.] 

"When  the  present  Bankruptcy  Act  was  under  discussion  in  Congress,  my 
recollection  is  that  a  large  and  influential  body  of  our  national  legislators 
earnestly  proposed  to  enact  merely  a  voluntary  law — a  law  under  which  debtors 
could  come  into  a  bankrupt  court,  lay  down  their  assets  and  get  a  discharge. 
Would  anybody  seriously  argue  that  if  such  a  'uniform  system  of  bankruptcy' 
had  been  enacted  by  Congress  it  would  have  had  the  effect  to  suspend  the 
operation  of  State  bankruptcy  and  insolvent  laws  under  which  insolvent  debtors 
or  fraudulent  insolvent  debtors  are  brought  involuntarily  into  court  and  stripped 
of  their  assets  for  the  benefit  of  their  creditors? 

"The  present  'system  of  bankruptcy,'  which  Congress  saw  fit  to  enact  in  1898, 
does  not  pretend  to  cover  the  whole  field  of  either  voluntary  or  involuntary 
bankruptcy  and  insolvency.  Corporations  are  not  allowed  to  become  voluntary 
bankrupts.  [Since  changed  by  Amendment  of  1910.]  Large  classes  of  natural 
persons  and  corporations  are  excluded  absolutely  from  the  operation  of  the  in- 
voluntary system.  All  corporations  as  well  as  natural  persons  are  excluded  if 
their  debts  do  not  amount  to  $1,000.  It  would  be  a  most  extraordinary  state  of 
affairs  if  transportation  companies,  insurance  companies  and  many  other  kinds 
of  business  corporations  not  within  the  classes  enumerated  in  the  present  Bank- 
rupt Act,  and  also  manufacturing,  mercantile  and  trading  corporations  whose 
debts  do  not  amount  to  $1,000,  could  not  be  subjected  to  the  operation  of  our 
New  Jersey  statute,  which  provides  a  means  for  winding  them  up  and  distribut- 
ing their  assets.  The  result  would  be  that  such  corporations,  when  insolvent, 
could  not  be  wound  up  at  all  at  the  instance  of  their  creditors.  The  Bankrupt 
Act,  §  4  (b),  expressly  provides  that  national  banks  and  banks  incorporated  un- 
der State  or  Federal  laws  shall  not  be  adjudged  involuntary  bankrupts,  the  in- 
tention plainly  being  to  leave  these  respective  banking  corporations  to  be  wound 
up  under  national  or  State  statutes  particularly  applicable  to  them. 

"It  is  perfectly  plain  that  State  systems  of  voluntary  and  involuntary  bank- 
ruptcy may  remain  today  in  full  operation  upon  large  numbers  of  insolvent 
natural  persons  and  corporations  who  cannot  be  brought  within  the  operations 
of  the  National  Bankrupt  Act  under  any  possible  state  of  facts. 

"It  is  also,  it  seems  to  me,  equally  plain  that  a  State  system  of  involuntary 
insolvency  also  remains  in  full  operation  upon  persons  and  corporations,  who 
are  as  possible  bankrupts  within  the  operation  of  the  National  Bankruptcy  Act, 
so  far  as  the  State  system  deals  with  cases  of  which  the  bankrupt  courts  under 
the  Federal  act  can  obtain  no  jurisdiction.  To  state  the  point  otherwise,  I  may 
say  that  to  my  mind  there  is  no  distinction  between  an  insolvent  insurance 
company,  railroad  company  or  laundry  company,  which  owes  $1,000  of  debts 
and  has  committed  an  act  of  bankruptcy,  on  the  one  hand,  and  an  insolvent 
manufacturing,  mercantile  or  trading  company  which  has  committed  no  act  of 
bankruptcy,  or  does  not  owe  debts  amounting  to  $1,000,  on  the  other  hand,  in 
respect  of  the  operation  of  the  National  Bankrupt  Act  and  the  New  Jersey 
Insolvent  Corporation  Act.  In  neither  instance  is  a  case  presented  of  which 
the  Federal  bankrupt  court  can  take  cognizance.  Each  case,  therefore,  is  within 
the  full  and  complete  operation  of  the  New  Jersey  statute." 

In  re  F.  A.  Hall  Co.,  10  A.  B.  R.  96,  121  Fed.  992  (D.  C.  Conn.):  "*  *  *  by 
its  terms,  it  went  into  full  force  and  effect  upon  its  passage,  and,  ipso  facto,  at 
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once  suspended  and  superseded  all  State  insolvent  laws.  Whether  it  cuts  any- 
deeper  it  is  unnecessary  to  inquire  at  the  present  juncture.  It  is  not  important 
that  by  an  express  provision  of  the  Bankruptcy  Act  a  corporation  is  excepted 
from  the  category  of  those  who  are  permitted  to  enjoy  its  privileges  as  voluntary 
bankrupts.  A  way  is  provided  by  which  the  district  courts  can  and  do  acquire 
and  retain  jurisdiction  of  the  property  which,  before  the  passage  of  the  act,  could 
and  would  have  b-een  administered  by  the  probate  court." 

Parmenter  Mfg.  Co.  v.  Hamilton,  1  A.  B'.  R.  40,  172  Mass.  178:  "The  act 
is  'to  go  into  full  force  and  effect  upon  its  passage.'  Ihat  is  to  say,  the  rights 
of  all  persons  in  the  particulars  to  which  the  act  refers  are  to  be  determined  by 
the  act  from  the  time  of  its  passage.  Among  these  rights  is  the  right  to  have 
insolvent  estates  settled  in  bankruptcy  under  the  provisions  of  the  act,  includ- 
ing the  rights  to  have  acts  of  bankruptcy  affecting  the  settlement  of  estates 
determined  by  it  (§  3),  to  have  the  rights  of  debtors  to  file  voluntary  petitions 
and  of  creditors  to  file  involuntary  petitions  determined  by  it  (§  4),  and  to  have 
preferences  and  liens  governed  by  the  provisions  of  it   (§§  60  and  67). 

"These  various  provisions  affecting  the  rights  and  conduct  of  debtors  and 
creditors  are  different  from  those  previously  existing  in  most  of  the  States, 
and  perhaps  different  from  those  found  in  the  laws  of  any  State;  and  they 
supersede  all  conflicting  provisions." 

In  re  Bruss-Ritter  Co.,  1  A.  B.  R.  58,  90  Fed.  651  (D.  C.  Wis.):  "The  power 
of  Congress  to  enact  a  general  bankruptcy  statute  is  secured  by  constitutional 
provision.  In  the  absence  of  such  congressional  enactment  the  States  are  free 
to  provide  for  insolvency  relief  of  limited  extent;  but  when  Congress  exercises 
its  authority  by  a  general  enactment  all  State  action  is  suspended  from  such 
time,  and  subject  only  to  such  limitations  as  may  be  prescribed  in  the  act. 
Tua  V.  Carriere,  117  U.  S.  301>  209-10.  As  remarked  in  Piatt  v.  Archer,  li 
Blatch.  559;  Fed.  Cas.  No.  11,213,  this  authority  of  Congress  'is  paramount  and 
exclusive,  and  so  is  the  jurisdiction  of  the  District  Court  thereunder.'  The 
doctrine  thus  stated  is  well  established,  and  is  unquestioned  upon  this  motion." 

In  re  McKee,  1  A.  B.  R.  311  (Ky.  County  Court):  "To  whatever  extent 
Congress  has  undertaken  to  provide  remedies  and  prescribe  procedure,  its 
authority,  being  unquestionably  paramount,  State  statutes  designed  for  the  same 
or  similar  purposes  must  give  way.  It  cannot  be,  for  a  moment,  presumed  that 
Congress,  having  full  power  to  prescribe  the  sole  method  of  procedure,  in- 
tended to  allow  concurrent  jurisdiction  to  State  courts,  which  might,  acting  un- 
der different  statutes  and  governed  by  different  precedents,  reach  entirely  differ- 
ent conclusions  than  those  entertained  by  the  Federal  courts,  nor  can  it  be  rea- 
sonably contended,  that  it  was  ever  contemplated,  that  the  same,  or  similar, 
remedies,  should  be  exercised  by  both  State  and  Federal  courts,  thereby  un- 
necessarily subjecting  all  parties  to  double  labor  and  annoyance,  and  vastly  in- 
creasing the  costs  of  administering  these  trusts.  Any  other  construction  of 
this  act  must  ignore  the  cardinal  principle  of  uniformity,  in  the  settlement  and 
distribution  of  insolvent  estates,  that  was  made  the  basis  for  the  constitutional 
provision,  under  which  all  national  acts  of  bankruptcy  have  been  passed." 

§  1629.  State  Insolvency  and  Bankruptcy  Laws  Ipso  Facto  Sus- 
pended.— State  insolvency  and  bankruptcy  laws  are  ipso  facto  suspended 
(as  to  the  same  classes  covered  by  the  Federal  Bankruptcy  Act)  no  matter 
whether  federal  bankruptcy  proceedings  follow  in  the  particular  case  in- 
volved or  not:    the  state  court  will  not  have  jurisdiction. ^^ 

27.  Ketcham  v.  McNamara,  6  A.  3.  Gray,  8  A.  B.  R.  409,  52  Atl.  925  (Ms.); 
R.    160,    72     Conn.     709;     Littlefield    v.       obiter.  In  re  Sievers,  1  A.  B.  R..117,  91. 
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Potts  V.  Smith  Mfg.  Co.,  12  A.  B.  R.  393,  25  Pa.  Superior  Ct.  206:  "The 
cnly  cases  decided  by  courts  of  last  resort  holding  a  different  view,  which  have 
come  under  our  observation,  are  In  re  Ziegenfuss,  3  Ired.  463,  and  Reed  v. 
Taylor,  33  la.  309.  These  cases  recognize  the  paramount  authority  of  the  Act 
of  Congress,  but  hold  that  the  State  statute  is  operative  up  to  the  time  when 
proceedings  are  instituted  under  the  National  Bankrupt  Act.  The  efficiency  of 
the  State  statute  is  made  to  depend  upon  action  or  nonaction  under  the  Bank- 
rupt law.  This  seems  a  foundation  entirely  too  unsubstantial  upon  which  to 
base  the  right  to  proceed  under  the  State  law,  as  to  persons  and  subjects  af- 
fected by  the  National  Bankrupt  Act.  The  law  would  be  vain  which  would 
invite  legal  process  liable  to  be  avoided  and  defeated  at  any  stage  of  the  pro- 
ceedings by  the  assertion  of  another  and  paramount  authority;  it  should  be 
effective  for  the  purpose  of  carrying  to  conclusion  proceedings  instituted  there- 
under. It  is  conceded  on  all  sides,  however,  that  any  proceedings  under  the 
insolvent  law  of  the  State  might  be  rendered  abortive  by  an  insolvent  debtor 
or  his  qualified  creditors  by  filing  a  petition  in  bankruptcy  where  the  debtor 
was  subject  to  the  operation  of  the  National  Bankrupt  Act.  The  national  and 
State  laws  are  intended,  in  a  large  degree,  to  operate  upon  the  same  persons 
and  property,  and  while  there  is  a  close  resemblance  in  the  methods  of  admin- 
istration, the  mode  of  procedure  and  remedies  are  not  the  same.  There  might, 
and  doubtless  would  be,  conflict  in  the  operation  of  the  national  and  State  stat- 
utes. The  latter  must,  therefore,  yield  to  the  former.  The  uniformity  contem- 
plated by  the  Constitution  can  only  be  secured  through  the  Act  of  Congress, 
the  prosecution  of  insolvent  proceedings  under  the  laws  of  the  various  States 
necessarily  tending  to  confusion  and  lack  of  uniformity. 

"In  view  of  the  manifest  purpose  of  the  constitutional  provision  on  the  subject 
of  bankruptcy  and  the  great  weight  of  authority  in  support  of  the  conclusion 
reached  we  feel  constrained  to  hold  that  the  Act  of  June  4,  1901,  relating  to 
insolvency,  did  not  become  operative,  because  of  the  existence  of  the  bank- 
ruptcy law  of  the  United  States  of  July  1,  1898,  as  to  the  persons  and  subjects 
to  which  the  latter  act  applies.  The  order  of  the  court  of  June  23,  1903,  vacat- 
ing   and    setting    aside    the    execution    of    the    plaintiff    is,    therefore,    reversed." 

Apparently,  although  obiter.  In  re  Richard,  2  A.  B.  R.  506,  94  Fed.  633  (D. 
C.  N.  Car.) ;  "*  *  *  the  State  law  is  suspended  and  inoperative  after  an 
adjudication  in  bankruptcy.  The  Bankrupt  Court  takes  jurisdiction  of  the 
estate  and  all  matters  pertaining  thereto,  and  will  administer  the  same  to  a 
final  settlement." 

Apparently,  In  re  Allison  Lumber  Co.,  14  A.  B.  R.  79,  137  Fed.  643  (D.  C. 
Ga.) :     "The   enactment   by   Congress   of   a  uniform   system   of   bankruptcy   has 

Fed.  366  (D.  C.  Ky.) ;  In  re  Hall,  10  A.  Farmenter  Mfg.  Co.  v.  Hamilton,  1  A. 

B.  R.  88  (D.  C.  Conn.);  Moody  v.  Port  B.   R.   41    (Supreme   Ct.   Mass.);   infer- 

Clyde   Development   Co.,    18   A.    B.   R.  eniially.   In   re   Bruss-Ritter   Co.,   1   A. 

t;75    (Sup.    Ct.    Me.);    compare,    obiter,  B.  R.  58,  90  Fed.  651   (D.  C.  Wis.);  In 

in  Carling  v.  Seymour  Lumber  Co.,  8  re  Curtis,  1  A.  B.  R.  440,  91  Fed.  737 

A.  B.  R.  29,  113  Fed.  483,  C.  C.  A.  Ga.,  (D.    C.   Ills.);   obiter,   Patty-Joiner   Cc. 

reversing,  on  other  grounds.  In  re  Ma-  v.   Cummins,  4  A.   B.  R.  269,  67  S.  W. 

con  Sash,  Door  &  Lbr.  Co.,  7  A.  B.  R.  506    (Tex.    Sup.    Ct.) ;    impliedly,    Wes- 

66;  apparently.  In  re  Smith  &  Dodson,  cott  v.   Berry,  4  A.   B.   R.   264,  45  Atl. 

S  A.  B.  R.  9  (D.  C.  Ind.) ;  In  re  Macon  352    (N.     H.     Sup.    Ct.) ;    Griswold     v. 

Sash,  Door  &  Lumber  Co.,  7  A.  B.  R.  Pratt,  50  Mass.  16,  as  to  Act  of  1841; 

66     (D.     C.    Ga.,    reversed    on     other  In   re   Pickens   Mfg.   Co.,   30  A.   B.   R. 

grounds — comity — in    Carling    v.    Sey-  202,   166   Fed.   585    (D.   C.    Ga.) ;    In   re 

mour  Lbr.  Co.,  8  A.  B.  R.  29,  113  Fed.  Weedman   Stave   Co.,   29   A.   B.   R.   460 

483,    C.      C.     A.     'Ga.);     inferentially,  199   Fed.  948   (D.   C.  Ark.). 
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been   repeatedly  held   to   suspend   the   operation   of   State   bankruptcy   or   State 
Insolvency  Laws." 

Some  cases  seem  to  hold  that  they  are  void  only  on  the  subsequent  in- 
stitution of  federal  bankruptcy  proceedings;  but  on  analysis  such  cases  will 
be  found  not  to  be  cases  under  state  bankruptcy  nor  state  insolvency  laws 
btit  rather  to  be  cases  under  division  1  or  2  of  this  chapter  relating  to  the 
custody  of  property  where  there  are  legal  liens  nullified  by  bankruptcy,  or 
where  an  assignment  or  receivership  has  been  created,  voidable  only  in  case 
of  bankruptcy  within  four  months. 

§  1630.  Not  Suspended  nor  Inoperative  as  to  Classes  Not  Cov- 
ered by  Federal  Bankruptcy  Act. — State  insolvency  and  bankruptcv 
laws  are  not  suspended  nor  rendered  inoperative,  nor  void  at  all,  as  to  those 
classes  of  persons  exempted  from,  or  not  included  within,  the  operation 
of  the  federal  act.^® 

Old  Town  Bank  v.  McCormick,  96  Md.  341,  10  A.  B.  R.  767:  "This  brings  us 
to  the  real  question  in  the  case,  namely,  Is  there  any  conflict  between  our  In- 
solvent Law  and  the  Federal  Bankrupt  Law?  We  have  already  transcribed  the 
provisions  of  §  4,  by  which  it  appears  that  the  defendant  is  expressly  ex- 
cepted from  the  provision  of  the  act  relating  to  involuntary  bank- 
ruptcy, and  therefore  as  to  this  class  to  which  the  defendant  belongs  (i.  e., 
farmers  or  tillers  of  the  soil)  the  Federal  power  has  not  been  exercised.  And 
it  therefore  follows  that,  if  this  class  is  not  within  the  State  law,  there  is  no 
existing  provision  under  which  those  embraced  within  it  can  be  compelled  to 
distribute  their  assets  fairly  and  equally  among  their  creditors.  In  Geery's  Ap- 
peal, 43  Conn.  389,  31  Am.  Rep.  653,  it  was  said:  'The  benefit  of  this  principle 
[the  equal  distribution  of  a  debtor's  property  without  preference]  cannot  be 
denied  to  a  creditor  without  doing  him  injustice.  It  is  a  remedy  whch  he  re- 
lied on  in  giving  credit,  and  to  which  he  is  fairly  entitled.  If  that  remedy  is 
not  to  be  found  in  the  Bankrupt  Act,  it  will  not  be  presumed  that  Congress 
intended  to  take  away  the  remedy  provided  by  the  State.  Congress  having 
limited  and  restricted  the  operation  of  the  Bankrupt  Act,  leaving  a  number 
of  cases  to  which  it  does  not  apply,  it  will  not  be  presumed  that  it  was  thereby 
intended  to  leave  creditors  in  such  cases  entirely  without  remedy,  as  must  be 
the  case  if  the  State  law  is  entirely  inoperative.  But  can  it  be  properly  or 
correctly  said  that  any  conflict  can  exist  between  the  State  and  Federal  law 
so  long  as  the  latter  by  express  terms  excludes  from  its  operation  the  subject 
or  class  of  persons  expressly  provided  for  by  the  State  law?  The  power  to 
enact  insolvent  or  bankrupt  laws  is  vested  in  the  States,  and  it  cannot  be  ex- 
tinguished except  by  the  establishment  of  a  Federal  system  in  conflict  with  the 
State  law.  And  this  Federal  system  of  bankruptcy  must  be  a  genuine  bank- 
rupt law  (Sturgis  v.  Crowinshield,  4  Wheat.  132,  4  L.  Ed.  539),  or,  in  other 
^^'ords,  as  expressed  in  Ogden  v.  Saunders,  13  Wheat.  313,  6  L.  Ed.  606,  the 
power  to  pass  a  uniform  system  of  bankruptcy  must  be  actually  exercised,  and 
the  State  law  must  be  in  conflict  with  it  in  order  to  render  the  latter  inopera- 
tive. The  question,  therefore,  logically  arises.  Does  the  present  Federal  Bank- 
rupt  Law   actually  provide   for   involuntary  proceedings   against   farmers?     And 

28.     Singer   v.    Nat'l    Bedstead    M'f'g       pane    Eames,    3    Story    323,    333,    Fed. 
Co.,  11  A.  B.  R.  276  (N.  J.  Ch.),  quoted       Cas.  4,237. 
ante,  at   §   1638.     (1841)   Also,   see   Ex 
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the  answer  must  be  that  it  does  not,  but  the  answer  of  the  defendant  goes 
further  and  necessarily  must  do  so  in  order  to  save  his  case.  He  says  it  is 
true  that  while  this  class  is  not  included  in,  and  is  expressly  excepted  from, 
the  involuntary  feature  of  the  system,  yet  it  is  included  in  the  voluntary  feature, 
and  therefore  it  is  within  the  scope  of  the  national  system.  We  cannot  approve 
of  this  method  of  reasoning,  not  only  because  it  would  seem  to  be  a  'contra- 
diction in  terms  to  say  that  cases  excepted  from  the  operation  of  the  most  im- 
portant part  of  the  act  are  included  in  its  scope,'  but  because  it  would  seem  to 
involve  the  proposition  that  the  Federal  power  can  render  inoperative  the 
State  insolvent  laws  applicable  to  involuntary  insolvency,  without  establishing 
a  genuine  bankrupt  law  to  take  the  place  of  the  State  law.  As  we  have  already 
seen,  it  has  been  held  from  an  early  day  that  it  is  only  to  the  extent  that  Con- 
gress has  actually  legislated  upon  the  subject  that  the  statutes  of  the  several 
States  are  suspended  by  its  legislation.  How,  then,  can  it  be  said  that  a  fail- 
ure to  legislate — in  other  words,  an  express  exclusion — raises  a  conflict?  But 
without  pursuing  this  question  further,  it  seems  to  us  that  the  position  taken 
by  the  defendant  must  necessarily  lead  to  the  conclusion  that  if  the  Congress 
of  the  United  States  can,  by  including  this  class  in  the  voluntary  part  of  the 
system,  and  excepting  it  from  the  involuntary  part,  withdraw  it  from  the  ojiera- 
tion  of  our  State  Insolvent  Law,  it  can  do  the  same  in  regard  to  any  two  or 
more  classes  (as,  for  instance,  merchants,  traders,  and  corporations);  and  the 
result  would  be  that,  in  spite  of  the  failure  on  the  part  of  Congress  to  establish 
a  bankrupt  law  (that  is,  to  actually  exercise  the  power  conferred  by  the  Con- 
stitution to  pass  a  genuine  bankrupt  law.  State  legislation  would  become  in- 
operative, and  creditors  would  be  deprived  of  a  remedy  to  which,  as  was  said 
in  Gerry's  Appeal,  43  Conn.  289,  21  Am.  Rep.  653,  they  are  fairly  entitled. 

"But  it  was  forcibly  argued  on  the  part  of  the  defendants  that  §  70,  subsec- 
tion 'b,'  of  the  Bankrupt  Act  of  1898,  shows  that  it  was  the  intention  of  Congress 
to  substitute  that  act  for  every  provision  of  every  insolvent  law  of  the  several 
States.  It  provides  as  follows:  'Proceedings  commenced  under  State  insolvent 
laws  before  the  passage  of  this  act  shall  not  be  affected  by  it.'  To  sustain  their 
view,  the  case  of  Parmenter  Mfg.  Co.  v.  Hamilton,  1  A.  B.  R.  39,  172  Mass.  178, 
decided  in  1898  was  relied  on.  But  all  this  case  decides  is  that  the  Federal  act 
deprives  the  State  court  of  jurisdiction  to  entertain  jurisdiction  in  insolvency  pro- 
ceedings filed  after  1st  July,  1898,  when  the  Federal  act  went  into  force.  Or  as 
the  court  said:  'The  act  is  to  go  into  full  force  and  effect  upon  its  passage. 
That  is  to  say,  the  rights  of  all  persons,  in  the  particulars  to  which  the  act 
refers,  are  to  be  determined  by  the  act  from  the  time  of  its  passage.'  After 
mentioning  a  nrftnber  of  the  rights  which  are  determined  by  the  act,  the  opinion 
continues:  'These  various  provisions  affecting  the  rights  and  conduct  of  debt- 
ors and  creditors  are  different  from  those  previously  existing  in  most  of  the 
States,  and  perhaps  different  from  those  found  in  the  laws  of  any  State,  and 
they  supersede  all  conflicting  provisions.'  In  the  concluding  part  of  the  opin- 
ion the  distinguished  judge  who  has  recently  been  appointed  chief  justice  of 
the  Supreme  Jtidicial  Court  of  Massachusetts  said  that  the  language  of  § 
70,  subsection  'b,'  'was  chosen  to  make  clear  the  purpose  of  Congress  that  the 
new  system  of  bankruptcy  should  supersede  all  State  laws  in  regard  to  insol- 
vency from  the  date  of  the  passage  of  the  act;'  but  necessarily  this  language 
means  only  that  all  conflicting  provisions  of  the  State  law  were  thus  superseded, 
for  this  is  the  well-settled  proposition  which  he  had  just  announced  in  a  pre- 
ceding sentence,  and  which  we  have  quoted  above.  If,  therefore,  we  are  correct 
in  the  conclusion  already  reached,  that  there  is  no  conflict  between  the  pro- 
visions of  our  Insolvent  .Law  and  the  present  Bankrupt  Law,  it  follows  that 
the  language  of  §  70  relied  on  by  the  defendant  can  have  no  influence  upon  our 
conclusion  in  this  case." 
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"But  again,  it  was  urged  that  there  is  a  distinction  between  this  case  and 
cases  which  arose  under  laws  which  did  not  include  the  class  within  its  scope 
• — as,  for  instance,  where  the  Bankrupt  Act  applied  only  to  debtors  whose  debts 
exceeded  $300.  It  was  held  in  Shephardson's  Appeal,  36  Conn.  23,  that  in 
cases  where  the  debts  were  less  than  1300  the  State  law  was  not  suspended,  and 
debtors  of  that  class  could  be  proceeded  against  under  State  laws.  But  the 
true  rule  was  laid  down  by  Chief  Justice  Marshall  in  Sturgis  v.  Crowninshield, 
4  Wheat.  122,  4  L.  Ed.  529,  that  the  power  of  the  State  continues  to  exist  over 
such  cases  as  the  Federal  law  does  not  reach.  And,  therefore,  if  cases  involving 
involuntary  proceedings  against  a  class  are  not  provided  for  by  the  Federal 
law,  such  cases  are  within  the  reach  of  the  State  law,  in  spite  of  the  fact  that 
the  members  of  this  same  class  may  avail  themselves  of  the  voluntary  feature; 
otherwise  the  rule  laid  down  by  Chief  Justice  Marshall  would  have  to  be 
changed  so  as  to  read  that  the  power  of  the  State  exists  only  over  such  cases 
as  are  against  natural  persons  or  corporations  not  within  any  class  provided  for 
by  any  provision  of  the  Federal  law.  If  this  were  the  rule,  then,  of  course,  it 
would  follow,  as  contendeid,  that  the  defendant,  being  of  the  class  called  'Far- 
mers,' and  the  Bankrupt  Act  having  provided  that  he  may  avail  himself  of  the 
voluntary  feature,  no  case  against  him  could  be  reached  by  the  State  law.  But, 
in  our  opinion,  this  is  not  the  proper  view,  for,  as  we  have  already  said,  it  is 
not  within  the  power  of  Congress  to  render  inoperative  the  involuntary  feature 
of  State  insolvent  laws  as  to  any  particular  class  by  excepting  that  class  from 
the  involuntary  part  of  the  national  law.  Otherwise  the  result  would  be  that 
the  State  laws  as  to  involuntary  insolvency  would  become  inoperative  by  the 
mere  existence  of  the  power  of  the  United  States  to  establish  a  system  of  in- 
voluntary bankruptcy.  We  have  seen,  however,  that  it  is  not  the  mere  existence, 
but  the  exercise  of  the  power  to  establish  a  genuine  bankrupt  law  in  conflict 
with  the   State  laws,  which  renders  the  latter  inoperative." 

Herron  Co.  v.  Superior  Court,  8  A.  B.  R.  492,  68  Pac.  814,  136  Calif.  279:  "If 
the  Bankruptcy  Act  excepts  a  class  of  cases  from  its  operation,  either  in  express 
terms  or  by  necessary  implication,  it  must  be  considered  that  it  was  the  inten- 
tion of  Congress  not  to  interfere  in  that  class  of  cases  with  the  laws  of  the 
several  States  in  reference  thereto.  The  State  laws  will  remain  operative  in  all 
cases  which  are  not  within  the  provisions  of.  the  Bankrupcy  Act.  *  *  * 
Congress  may  enact  a  bankruptcy  act  for  certain  classes  of  creditors,  and  leave 
to  the  several  States  the  right  to  legislate  upon  the  subject  with  reference  to 
other  classes.  In  such  a  case  there  can  be  no  conflict  of  jurisdiction,  as  the 
legislation  of  the  two  governments  is  not  upon  the  same  subject.  Each  statute 
is  operative  within  its  own  jurisdiction,  and  may  be  enforced  without  in  any 
respect  infringing  upon  the  jurisdiction  of  the  other. 

"The  Bankruptcy  Act  passed  by  Congress  in  1898,  is  not  operative  upon  all 
classes  of  creditors,  or  upon  all  classes  of  corporations." 

Thus,  in  the  case,  The  Old  Town  Bank  v.  McCormick,  96  Md.  341,  the 
court  held  that  a  State  insolvency  law  by  which  persons  engaged  chiefly 
in  the  tillage  of  the  soil  may  be  proceeded  against  in  involuntary  insolvency 
by  their  creditors,  is  not  superseded  as  to  such  persons  by  the  Federal 
Bankruptcy  Act  of  1898. 

Again,  unless  a  corporation  is  among  the  classes  that  can  be  proceeded 
against  in  bankruptcy  it  is  still  subject  to  the  State  insolvency  law.^^ 

29.    Herron  Co.  v.  Superior  Court,  8       Amendments   of   1903   and   of   1910   in- 
A.    B.    R.    492,    68    Pac.    814,    136    Calif.       eluded   such   corporations. 
279:     A  mining  corporation  before  the 
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Nor  are  state  insolvency  or  bankruptcy  laws  suspended  as  to  those  per- 
sons who  have  done  acts  not  mentioned  as  acts  of  bankruptcy  in  the  federal 
law  but  which  are  prohibited  by  or  come  within  the  purview  of  the  state 
insolvency  law :  ^'^ 

McCullough  V.  Goodhart,  3  A.  B.  R.  85  (Penn.  Com.  Pleas):  "*  *  *  the 
bankruptcy  law  of  1898  does  not  contain  any  enactment  concerning  absconding 
or  concealed  debtors,  and  therefore  does  not  come  in  conflict  in  any  way  with 
the   State  law  relating  to  domestic  attachment." 

Nor  as  to  acts  committed  before  the  passage  of  the  Federal  Bankruptcy 
Act.31 

Other  decisions  hold  broadly  that  the  state  insolvency  proceedings  are 
absolutely  null  and  void  and  inoperative  as  to  any  person  who,  either  in- 
voluntarily or  voluntarily,  could  become  subject  to  the  operation  of  the 
federal  bankruptcy  law. 

Littlefield  v.  Gray,  8  A.  B.  R.  409,  53  Atl.  935  (Me.):  "The  question  here  in- 
volved is  whether  the  insolvency  law  of  this  State  is  superseded  by  the  Bank- 
ruptcy Act  of  the  United  States  as  to  debtors  owing  more  than  $300  and  less 
than  $1000. 

"The  insolvency  law  of  this  State  is  not  wholly  superseded  by  the  Bankrupt 
Act,  but  when  they  come  in  conflict  the  latter  riiust  prevail.  Damon's  Appeal, 
70  Me.  155.  So  far  as  the  person  and  subject-matter  fall  within  the  provisions 
of  the  Bankrupt  Act,  and  are  within  the  jurisdiction  of  the  bankrupt  court,  the 
State  Insolvency  Law  is  superseded  and  cannot  be  revoked.  Bank  v.  Ware, 
95  Me.  395,  50  Atl.  34;  Ogden  v.  Saunders,  13  Wheat.  313,  6  L.  Ed.  606;  Ex  parte 
Eames,  2  Story,  324,  Fed.  Gas.  No.  4,337. 

"In  the  case  before  us,  Blackington,  the  insolvent  debtor,  owing  less  than 
$1,000,  was  petitioned  into  insolvency  in  1899  by  his  creditors,  while  the  United 
States  Bankrupt  Act  was  in  force.  The  State  insolvency  court  took  jurisdiction, 
decreed  him  insolvent,  and  appointed  the  plaintiff  assignee.  This  action  is  to 
set  aside  a  conveyance  by  Blackington,  as  a  preference  under  the  State  law.'' 

"Under  the  Bankrupt  Law,  Blackington  could  have  gone  into  bankruptcy 
voluntarily,  but  could  not  be  forced  in  by  his  creditors  under  involuntary  pro- 
ceedings. He  was  asked  to  go  in  and  refused.  It  was  argued  with  great  ability 
that  in  that  condition  the  State  insolvency  I'aw  may  be  invoked.  Plausible  as 
the  argument  is,  we  do  not  regard  it  as  sound.  At  any  time  after  proceedings 
under  the  State  Law,  Blackington  could  have  voluntarily  invoked  the  Bank- 
rupt law,  and  thereupon  all  proceedings  under  the  State  law  would  necessarily 
cease.  The  test  of  jurisdiction  under  the  State  law  does  not  rest  upon  the 
volition  of  the  debtor.  If  his  person  and  property  are  or  may  be  subject  to  the 
Bankrupt  Law,  then  as  to  him  and  his  possession  the  State  insolvency  law 
is  in  abeyance  and  powerless.  Upon  any  other  view,  it  would  be  in  the  power 
of  the  debtor  at  any  time  to  oust  the  jurisdiction  of  the  State  court  after  it  had 
been  assumed.  This  would  result  in  great  confusion.  It  may  be  avoided  by 
holding,  as  we  do,  that  where  the  person  falls  within  the  purview  of  the  Bank- 
rupt Act,  whether  by  voluntary  or  involuntary  proceedings,  the  State  insol- 
vency law  must  be   silent. 

30.    Singer  v.    Nat'l    Bedstead    Mfg.  31.    Grunsfeld  Bros.  v.  Brownell,   11 

Co.,  11  A.  B.  R.  376  (N.  J.  Ch.),  which      A.   B.  R.  603   (Sup.  Ct.  New  Mex.). 
was  a  case  of  dissolution  of  a  corpora- 
<i'jn. 


1532  REMINGTON   ON  BANKRUPTCY.  §    1630 

"When  this  case  was  previously  before  the  court  (52  Atl.  925),  we  said  that 
ihere  might  be  cases  where  the  insolvency  court  would  have  jurisdiction,  not- 
v/ithstanding  the  Bankruptcy  Act.  If  such  cases  can  arise,  it  can  only  be  in  in- 
stances not  within  the  purview  of  the  Bankrupt  Act,  where  its  provisions  cannot 
be  invoked  either  by  the  debtor  or  his  creditors.  This  case  does  not  fall  within 
that  rule. 

"It  follows  that  the  insolvency  court  was  without  jurisdiction  in  this  case, 
and  an  appointment  of  plaintiff  as  assignee  was  unauthorized  and  void.  He 
therefore  has  no  standing  in  court." 

In  re  F.  A.  Hall  Co.,  10  A.  B.  R.  96,  121  Fed.  992  (D.  C.  Conn.):  "It  is  not 
important  that  by  an  express  provision  of  the  Bankruptcy  Act  a  corporation  is 
excepted  from  the  category  of  those  who  are  permitted  to  enjoy  its  privileges 
as  voluntary  bankruptcy.  A  way  is  provided  by  which  the  district  courts  can 
and  do  acquire  and  retain  jurisdiction  of  the  property  which,  before  the  passage 
cf   the   act,   could  and   would  have   been   administered   by   the   probate   courts." 

There  is  considerable  force  in  the  argument  of  the  court  in  Little- 
field  V.  Gray,  and  in  In  re  Hall,  supra,  that  when  the  framers  of  the  Con- 
stitution gave  over  to' Congress  the  function  of  making  uniform  laws  "on 
the  subject"  of  "bankruptcies"  throughout  the  United  States,  it  must  have 
been  their  intention  that  the  laws  passed  by  Congress  in  relation  to 
"bankruptcies,"  whether  including  or  excluding  certain  classes  of 
persons,  should  be  the  only  laws  relating  to  bankruptcies  that  should 
be  considered  to  be  in  force;  and  that  it  would  follow  that  persons  whom 
Congress  upon  grounds  of  public  policy  deemed  best  to  exempt  from  bank- 
ruptcy, thereby  have  been  given  protection  against  all  kinds  of  bankruptcy 
proceedings;  also,  that  Congress  having  been  given  exclusive  jurisdiction 
over  the  entire  "subject"  of  "bankruptcies,"  and  having  spoken  as  to  what 
classes  may  be  proceeded  against  and  as  to  what  may  not  be  proceeded 
against,  those  exempted  and  those  included  are  equally  within  the  scope 
of  its  mandate;  and  that  therefore  when  the  States  attempt  to  enforce 
bankrupt  laws  of  their  own,  they  are  encroaching  on  the  functions  given 
by  the  federal  Constitution  to  Congress,  there  being  no  more  power  in 
them  to  nullify  the  exemptions  or  exceptions  granted  by  Congress  than  to 
nulhfy  the  prohibitions. 

While  the  main  proposition  (ante,  §  1628),  undoubtedly  states  the  true 
rule  as  far  as  it  goes,  it  is  not  to  be  assumed  that  all  state  bankruptcy 
or  state  insolvency  proceedings  not  within  the  terms  of  the  rule  are  neces- 
sarily not  superseded.  The  converse  of  the  main  proposition  is  not  nec- 
essarily true.  The  converse  may  be  stated  as  follows :  It  being  true  that 
whenever  Congress  passes  a  national  bankrupt  act  that  act  is  paramount 
as  far  as  it  speaks,  by  virtue  of  the  Constitution,  and  supersedes  ipso  facto 
all  state  insolvency  and  bankruptcy  laws  in  case  the  National  Bankrupt 
Act  itself  so  provides ;  yet,  in  case  it  does  not  so  provide,  it  supersedes 
the  state  insolvency  and  bankruptcy  laws  only  to  the  extent  that  it  makes 
the  particular  persons  mentioned  therein  subject  thereto  upon  the  doing  of 
the  particular  acts  mentioned  therein  as  grounds  for  its  involuntary  action; 
it  being  necessary  that  the  person  and  the  act  both  be  within  its  purview, 
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else  it  will  not  supersede  tlie  state  law  in  the  particular  case.  This  con- 
verse rule  is  laid  down  in  Singer  v.  Nat'l  Bedstead  Co.,  supra. 

But  this  converse  rule  will  have  to  be  still  further  limited  by  the  qualifi- 
cation that  the  state  and  federal  proceedings  must  both  be  involuntary  or 
both  voluntary;  otherwise  no  natural  person  could  be  proceeded  against 
in  state  bankruptcy  proceedings  since  all  natural  persons  may  go  voluntarily 
into  bankruptcy.  Interesting  questions  arise  under  this  construction. 
Thus,  what  would  be  the  situation,  for  instance,  as  to  a  natural  person  who 
owes  less  than  $500  of  debts  and  whom  creditors  are  seeking  to  proceed 
against  in  state  bankruptcy  proceedings :  is  he  or  is  he  not  exempt  from  all 
bankruptcy  proceedings  against  him,  state  as  well  as  federal,  by  virtue  of  his 
express  exemption  under  the  Federal  Act?  Or,  suppose  he  has  perpetrated 
an  act  forbidden  by  state  bankruptcy  law  and  not  by  the  federal  bankruptcy 
law :  does  he  remain  liable  to  proceedings  under  the  state  law  and  will  the 
state  bankruptcy  court  retain  jurisdiction  of  his  assets  if  he  goes  volun- 
tarily into  bankruptcy  under  the  federal  law  within  four  months? 

The  reasoning  of  Singer  v.  Nat'l  Bedstead  Co.  in  its  statement  of  the 
converse  rule  is  exceedingly  broad,  and  the  difficulties  in  the  way  of  adopt- 
ing its  construction  are  quite  serious. 

§  1631.  State  Bankruptcy  and  Insolvency  Laws  Simply  Held  in 
Abeyance. — The  state  insolvency  and  state  bankruptcy  laws  are  simply 
held  in  abeyance  whilst  the  federal  bankruptcy  statute  is  in  operation,  and 
upon  the  repeal  of  the  federal  bankruptcy  statute,  the  state  insolvency  and 
bankruptcy  laws  spring  again  into  full  vigor  without  re-enactment.^^ 

In  re  Wright,  2  A.  B.  R.  59S,  95  Fed.  807  (D.  C.  Mass.,  affirmed  sub  nom.  In  re 
Worcester  Co.,  4  A.  B.  R.  506) :  "An  insolvent  law  may  be  amended,  repealed, 
or  enacted  by  a  State  during  the  existence  of  the  Bankrupt  Law;  and  such 
amendment,  repeal,  and  enactment  will  be  valid  legislative  acts,  though  the 
operation  of  these  acts  in  some  respects  be  suspended  while  the  Bankrupt  Lav* 
continues  in  force.  When  the  Bankrupt  Law  has  been  repealed,  the  insolvent 
laws  of  the  States  become  operative;  and,  if  amended  during  the  existence  of 
the  Bankrupt  Law,  they  doubtless  become  operative  in  their  amended  form. 
Counsel  for  the  trustee  sought  in  argument  an  analogy  between  the  insolvent 

32.      Sturgis     V.     Crowninshield,     4  compare,     to    same     effect,     Ex     parte 

Wheat.  133,  quoted  ante,  §  1637;  obiter,  Eames,  3  Story  322,  325. 

Littlefield    v.    Gray,    8    A.    B.    R.    409  And   an    assignee     or    receiver    ap- 

(Sup.  J.   Ct.   Mo.).     See   editor's   note,  pointed  in  an  insolvency  proceeding  so 

Parmenter    Mfg.    Co.    v.    Hamilton,    1  begun  before  the  passage  of  the  Bank- 

A.    B.    R.   41    (Sup.   Ct.    Mass.) ;    In   re  rupt  Act  may  commence  or  maintain  a 

Worcester  County,  4  A.  B.  R.  506,  102  suit   to   recover   property    fraudulently 

Fed.    808    (C.    C.   A.   Mass.);    Butler   v.  conveyed     or     concealed,     Osborn     v. 

Goreley,  146  U.  S.  314.  Fender,     11   A.    B.     R..  334     (Sup.     Cl. 

State   insolvency  proceedings   begun  ■^*''^'""-)-           .       ,                  ,  ,      , 

before  the  passage  of  the  Bankruptcy  And  State  msolvency  and  bankruptcy 

Act   are   not   affected   thereby,    Bankr.  laws  may  be  looked  to  and  their  prion- 

Act,  §   70   (b);   Wescott   Co.  v.   Berry,  ties  be   adopted   under   §    64     (b)     (5,) 

4  A.  B.  R.  364,  45  Atl.  353  (N.  H.  Sup.  though    their    operation    otherwise    be 

Ct);  also,  Osborn  v.  Fender,  11  A.  B.  suspended,  see  post,  "Priorities   Given 

R.  224,  92  N.  W.  1114  (Sup.  Ct.  Minn,);  by   Federal   and   State   Laws,"   §§   319G 


and   2197. 


3  R  B— 39 


1534  REMINGTON   ON   BANKRUPTCY.  §    1632 

laws  thus  suspended  and  law  unconstitutional,  and  therefore  void,  but,  the 
analogy  is  very  imperfect.  To  establish  that  the  insolvent  laws  of  the  several 
States  now  upon  their  statute  books  are  not  'laws  of  the  States,'  it  must  be 
shown  that  they  are  not  laws  at  all;  that  they  are  wholly  void,  and  not  merely 
restricted  in  their  application.  Inasmuch,  therefore,  as  the  Bankrupt  Act  of 
1898  expressly  recognizes  the  existing  validity  of  these  insolvent  laws  as  ap- 
plied to  proceedings  commenced  before  the  passage  of  the  Bankrupt  Act,  and 
inasmuch  as  the  insolvent  laws  revive,  ex  proprio  vigore,  on  the  repeal  of  the 
Bankrupt  Law,  it  follows  that  the  insolvent  laws  have  not  been  wholly  void 
but  are  still  laws  of  the  States  which  adopted  them." 

Of  course  mere  general  assignments  are  an  entirely  different  thing,  as 
we  have  heretofore  seen;  and  they  are  not  involved  in  the  discussion  as  to 
whether  or  not  insolvency  laws  are  suspended  by  the  bankruptcy  act.^^ 

§  1632.  Bankruptcy  and  Insolvency  Laws,  and  General  Assign- 
ment Laws,  Distinguished. — There  have  been  many  finely  drawn  dis- 
tinctions made  between  insolvent  laws  and  bankruptcy  laws  but  the  courts 
do  not  seem  to  have  struck  an  exact  line  of  demarkation.^* 

Hanover  Nat'l  Bank  v.  Moyses,  186  U.  S.  181,  8  A.  B.  R.  1:  "The  whole 
subject  is  reviewed  by  that  learned  commentator  in  chapter  16,  §§  1102  to  1115, 
of  his  work,  and  he  says  (§  1111)  in  respect  of  'what  laws  are  to  be  deemed 
bankrupt  laws  within  the  meaning  of  the  Constitution:'  'Attempts  have  been 
made  to  distinguish  between  bankrupt  laws  and  insolvent  laws.  For  example, 
it  has  been  said  that  laws  which  merely  liberate  the  person  of  the  debtor  are 
insolvent  laws,  and  those  which  discharge  the  contract  are  bankrupt  laws.  But 
it  would  be  very  difficult  to  sustain  this  distinction  by  any  uniformity  of  laws 
at  home  or  abroad.  *  *  *  Again,  it  has  been  said  that  insolvent  laws  act 
on  imprisoned  debtors  only  at  their  own  instance,  and  bankrupt  laws  only  at  the 
instance  of  creditors.  But,  however  true  this  may  have  been  in  past  times,  as 
the  actual  course  of  English  legislation,  it  is  not  true,  and  never  was  true, 
as  a  distinction  in  colonial  legislation.  In  England  it  was  an  accident  in  the  sys- 
tem, and  not  a  material  ground  to  discriminate,  who  were  to  be  deemed  in  a 
legal  sense  insolvents,  or  bankrupts.  And  if  an  act  of  Congress  should  be 
passed,  which  should  authorize  a  commission  of  bankruptcy  to  issue  at  the 
instance  of  the  debtor,  no  court  would  on  this  account  be  warranted  in  saying 
that  the  act  was  unconstitutional,  and  the  commission  a  nullity.  It  is  believed 
that  no  laws  ever  were  passed  in  America  by  the  cojonies  or  States,  which  had 
the  technical  denomination  of  "Bankrupt  laws.''  But  insolvent  laws,  quite  co- 
extensive with  the  English  bankrupt  system  in  their  operations  and  objects, 
have  not  been  unfrequent  in  colonial  and  State  legislation.  No  distinction  was 
ever  practically,  or  even  theoretically,  attempted  to  be  made  between  bank- 
ruptcies and  insolvencies.  And  a  historical  review  of  the  colonial  and  State 
legislation  will  abundantly  show  that  a  bankrupt  law  may  contain  those  regu- 
lations which  are  generally  found  in  insolvent  laws,  and  that  an  insolvent  law 
may  contain  those  which  are  common  to  bankrupt  laws.' " 

Sturges  V.  Crowninshield,  4  Wheat  132,  195:  "The  Bankrupt  Law  is  said  to 
grow  out  of  the  exigencies  of  commerce,  and  to  be  applicable  solely  to  traders: 

33.    But   see   In  re   Scholtz,   5  A.   B.  not  suspended  by  the  Bankruptcy  Act 

R.    782,    106     Fed.    834    (D.     C.     Iowa),  but  is   only  sup-;rseded  as   to  the  par- 

where  the  court  fails  to  make  the  dis-  ticular  bankruptcies   involved, 
tinction,  although  deciding  rightly  that  34.    Grunsfeld   Bros.  v.   Brownell,   11 

the    Iowa    general    assignment    law    is  A.  B.  R.  603  (N.  Mex.  Sup.  Ct.). 


§    1632  CONFLICT    OP    JURISDICTION.  1535 

but  it  is  not  easy  to  say  who  must  be  excluded  from,  or  may  be  included  within 
this  description.  It  is  like  every  other  part  of  the  subject,  one  on  which  the 
legislature  may  exercise  an  extensive  discretion.  This  difficulty  of  discriminat- 
ing with  any  accuracy  between  insolvent  and  bankrupt  laws,  would  lead  to  the 
opinion  that  a  bankrupt  law  may  contain  those  regulations  which  are  generally 
found  in  insolvent  laws;  and  that  an  insolvent  \a.vf  may  contain  those  which 
are  common  to  a  bankrupt  law." 

Also  much  has  been  said  as  to  whether  a  particular  law  has  amounted  to 
an  insolvency  or  bankruptcy  law,  or  is  a  mere  assignment  law.  There  is 
a  substantial  difference  between  a  proceeding  under  a  state  insolvency 
statute,  and  one  under  a  state  statute  permitting  general  assignments.^  ^ 

Ketcham  i'.  McNamara,  6  A.  B.  R.  161,  72  Conn.  709:  "These 
statutes  constitute,  in  the  fullest  sense,  an  insolvent  law.  They  make  the  title 
under  a  general  assignment  executed  by  an  insolvent  debtor  in  trust  for  the 
benefit  of  all  his  creditors,  which  is  lodged  for  record  in  the  Court  of  Probate, 
only  an  inchoate  one.  To  perfect  it,  requires  a  judgment  of  confirmation  from 
that  court.  Nor,  when  perfected,  is  the  estate  assigned  to  be  applied  as  directed 
by  the  terms  of  the  conveyance.  Creditors  do  not  share  equally.  Certain 
claims  for  the  wages   of  labor   may  be   preferred." 

These  discussions  are  pertinent  because  it  seemed,  at  least  formerly,  to 
have  been  conceded  to  be  the  rule  that  the  passage  of  a  federal  bankruptcy 
statute  ipso  facto  suspends  all  state  insolvency  and  bankruptcy  laws,  no 
matter  whether  bankruptcy  proceedings  under  federal  law  were  brought 
within  four  months,  or,  for  that  matter,  were  ever  brought,  although  it 
was  conceded  that  mere  general  assignments  for  the  benefit  of  creditors 
were  invalidated  only  in  case  bankruptcy  followed  and  followed  within 
the  four  months  period.^^ 

Thus,  it  was  held  by  the  United  States  Supreme  Court  during  the  exist- 
ence of  the  old  bankruptcy  law  of  1867,  in  the  case  of  Mayer  v.  Hellman, 
91  U.  S.  496,  that  the  Ohio  system  of  administering  voluntary  assignments 
for  the  benefit  of  creditors  did  not  amount  to  an  insolvency  law,  and  that 
a  general  assignment,  therefore,  was  not  absolutely  void  from  the  very  be- 
ginning, but  was  merely  voidable  by  the  institution,  within  the  prescribed 
time,  of  federal  bankruptcy  proceedings.  In  that  case,  the  bankruptcy  oc- 
curred more  than  six  months  after  the  assignment,  so  it  had  become  per- 
tinent to  ascertain  whether  the  assignment  proceedings  were  absolutely 
void  or  only  voidable. ^^ 

35.  In  re  Sievers,  1  A.  B.  R.  117,  91  (cited  in  In  re  Plotke,  5  A.  B.  R.  171, 
Fed.  366   (D.   C.   Mo.,  affirmed  in  1  A.       C.  C.  A.  Ills.,  and  followed  in  Simonson 

B.  R.  412).  But  see  In  re  McKee,  1  v.  Sinsheimer,  3  A.  B.  R.  824,  95  Fed. 
A.  B.  R.  311  (Ky.  Co.  Ct.),  where  as-  953;  and  distinguished  as  based  on  as- 
signment cases  are  included  within  the  signment  made  before  four  months  pe- 
same  rules.  riod   in   In  re   Chase,   10  A.   B.   R.   684, 

36.  In  re  Sievers,  1  A.  B.  R.  117,  91  124  Fed.  753,  C.   C.  A.  R.  I.). 

Fed.   366   (D.  C.  Ky.,  affirmed  in  1  A.  Patty-Joiner    Co.   v.    Cummins,   4   A. 

3.   R.  412).     Compare,   In  re  Smith   &  B.  R.  269,  57  S.  W.  566  (Tex.  Sup.  Ct), 

Dodson,  2  A.  B.  R.  9,  92  Fed.  135   (D.  which  was  a  case  of  a  general  assign- 

C.  Ind.).  ment    under    a    State    Law    permitting 

37.  Mayer  v.  Hellman,  91  U.  S.  496  the  debtor  to  exact  a  release  from  any 
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If  we  are  to  be  guided  at  all  by  the  history  of  bankruptcy  legislation  dur- 
ing the  last  four  hundred  years,  it  is  obvious  that  in  order  for  any  system  to 
amount  to  a  bankruptcy  system,  it  must  provide  machinery  for  the  throw- 
ing of  a  debtor  into  insolvency  involuntarily,  and  for  completely  admin- 
istering his  assets ;  and  that,  if  a  system  of  laws  does  so  operate,  then  it  is  a 
bankruptcy  system  no  matter  by  what  name  it  might  be  designated.  General 
assignment  laws  do  not  have  this  operation.  Primarily,  such  laws  simply 
provide  a  system  for  the  administration  of  voluntary  assignments  in  trust. 
That  is  to  say,  it  has  always,  of  course,  been  possible  for  a  debtor  to  deed 
his  property  in  trust  to  pay  all,  or  some  class  of  his  creditors,  and  chancery 
always  has  had  jurisdiction  to  compel  such  trusts  to  be  properly  carried 
out,  precisely  as  it  has  as  to  any  other  trusts.  Indeed,  in  tlie  Mayer  v.  Hell- 
man  case  it  appears  that  originally  such  trusts  for  the  benefit  of  creditors 
were  simply  administered  in  the  Common  Pleas  Court  of  the  State  like  any 
other  trust,  and  no  special  court,  like  the  probate  or  insolvency  court,  had 
jurisdiction.  The  Supreme  Court  in  that  case  seems  to  have  held  that  sim- 
ply because  such  trusts  subsequently  were  taken  out  of  the  Common  Pleas 
Court  and  given  over  to  a  special  court  for  administration,  did  not  effect  a 
change  in  their  essential  features;  and  that  they  were  not  absolutely  void, 
but  merely  voidable.^  ^ 

Compare  to  this  effect,  In  re  Gutwillig,  1  A.  B.  R.  81,  90  Fed.  475  (D.  C.  N.  Y., 
approved  in  Lea  v.  West,  174  U.  S.  590):  "Proceedings  like  those  under  the 
Massachusetts  act  rest  wholly  upon  State  statutes.  Such  statutes  are  prac- 
tically bankruptcy  acts,  operating,  however,  only  to  the  extent  of  the  power  and 
jurisdiction  of  State  authority. 

"Voluntary  assignments  for  the  benefit  of  creditors,  on  the  other  hand,  as 
practised  in  this  and  other  States,  do  not  originate  in  the  State  statutes,  but  in 
the  common-law  power  of  the  debtor  to  dispose  of  his  property.  T,he  statutes 
of  this  State  passed  in  1860,  and  subsequent  acts,  regulate  to  a  certain  extent 
this  power  of  distribution,  and  provide,  various  securities  therefor.  To  a  con- 
siderable extent,  therefore,  these  statutes,  and  assignments  made  in  conformity 
with  them,  though  they  make  no  provision  for  the  discharge  of  the  debtor,  do 
cover  in  part  the  original  purpose  of  bankruptcy  laws,  namely,  the  equal  dis- 
tribution of  the  debtor's  property  among  his  creditors.  The  New  York  Stat- 
utes, nevertheless,  allow,  besides  preferences  to  employees,  preferences  to  other 
creditors,  at  the  debtor's  option,  to  the  extent  of  one-third  of  the  assets  (see 
Central  N.  Bank  v.  Seligman,  138  N.  Y.  435);  in  this  regard  being,  therefore, 
directly  opposed  to  that  equality  of  distribution  which  bankruptcy  laws  aim  to 
secure.  Though  the  precise  limits  of  the  terms  'bankruptcy'  and  'insolvency,' 
in  defining  the  character  of  statutes,  may  not  be  easy  to  determine  (see  Sturges 
V.  Crowninshield,  4  Wheat  194-6;  In  re  Klien,  1  How.  (U.  S.)  377,  I  do  not 
think  that  a  general  assignment  made  in  conformity  with  laws  like  those  of  the 

creditor  as  a  condition  of  receiving  any  38.    Compare,   to  this   effect,  Duryea 

,         fjj  V.    Guthrie,   11  A.   B.   R.   234    (Sup.    Ct. 

Tn   re   Romanow    1  A.   B.   R.  461,   93  Wis.);  Patty-Joiner  Co.  v.  Cummins,  4 

Fed    510   (D    C    Mass.);    [1867]    Boese  A.   B.  R.  269,  57  S.  W.  566   (Tex.  Sup. 

«    King    108   U    S.   379      Compare,   In  Ct.) ;   In   re   Curtis,   1  A.   B.   R.   440,   91 

re    Farf'ell    23   A    B.   R.   826,   176   Fed.  Fed.  737   (D.  C.  Ills.). 
605  (C.  C.  A.  Ohio),  quoted  post. 
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State  of  New  York,  can  be  considered  'as  a  proceeding  commenced  under  State 
insolvency  laws'  within  the  meaning  of  the  last  paragraph  of  the  Act  of  1898; 
and  the  question  presented  on  this  motion  must  therefore  be  decided  upon  the 
general  principles  of  bankruptcy  law  and  upon  the  other  provisions  found  in 
the   present   act." 

Likewise  in  Missouri,  see  In  re  Sievers,  1  A.  B.  R.  117,  91  Fed.  366  (D.  C. 
Mo.) :  "While  the  insolvency  laws  of  the  several  States  are  superseded  by  the 
enactment  of  the  National  Bankrupt  Law,  this  is  not  the  case  with  State  stat- 
utes which  merely  regulate  the  administration  of  the  trust  created  by  an  as- 
signment for  the  benefit  of  creditors;  and  proceedings  under  such  statutes  or 
under  a  common  law  deed  of  assignment  are  not  void  or  voidable  by  reason 
of  the  existence  merely  of  a  Bankrupt  Law  or  unless  proceedings  in  bankruptcy 
are   subsequently   instituted   against   the   assignor." 

Compare,  Grunsfeld  Bros.  v.  Brownell,  11  A.  B.  R.  603,  12  N.  Mex.  193:  "No 
one  can  contend  that  the  passage  of  a  bankruptcy  act  by  Congress  would  render 
void  a  general  common-law  deed  of  assignment  made  by  a  debtor  conveying  all 
of  his  property  for  the  benefit  of  his  creditors  ratably  according  to  their  claims, 
but  not  providing  for  the  release  of  the  debtor.  It  would  be  perfectly  valid 
as  to  all  men  unless  they  seasonably  took  proceedings  under  the  Bankruptcy 
Act." 

As  to  whether  a  proceedings  is  an  insolvency  proceedings  or  not,  the 
test  is  what  can  be  accomplished  under  it — will  it  operate  to  supplant  the 
federal  act.*^ 

It  is  probably  not  essential  to  the  idea  of  a  bankruptcy  or  insolvency  law 
that  it  shall  provide  for  the  discharge  of  the  debtor. ■*<• 

In  re  Salmon  &  Salmon,  16  A.  B.  R.  134,  143  Fed.  395  (D.  C.  Mo.):  "Again, 
to  render  a  state  insolvency  law  inoperative  because  in  contravention  of  the 
federal  bankrupt  act,  it  is  not  essential  that  the  State  Act  shall  contain  a  pro- 
vision for  the  discharge  of  the  debtor.  It  is  rather  thought  such  provison  for 
discharge  is  an  incident  to,  but  not  an  essential  part  of  such  law." 

The  holding  of  the  state  courts  as  to  whether  an  assignment  law  amounts 
to  a  general  insolvency  statute  will  control.*^ 

It  is  to  be  remarked  that  the  courts  have  re-enunciated  the  doc- 
trine of  Mayer  v.  Hellman,  as  to  the  Ohio  statute  regulating  assignments 
for  the  benefit  of  creditors. 

In  re  Farrell,  33  A.  B.  R.  826,  176  Fed.  505  (C.  C.  A.  Ohio):  "This,  [Ohio 
Revised  Statutes,  §  6335]  as  pointed  out  in  Mayer  v.  Hellman,  presupposes 
the  existence  of  a  deed  of  assignment  and  creation  of  a  trust,  and  simply  un- 
dertakes to  regulate  the  trust  later  for  the  equal  protection  of  the  creditors. 
The  right  so  to  dispose  of  the  property  in  trust  is  not  dependent  upon  the 
statute;  it  is  an  ordinary  attribute  of  ownership.  *  *  *  Section  6343  of  the 
Revised   Statutes   of   Ohio  was   amended  twice    (in   1898   and   in   1902)    between 

39.  In  re  Macon  Lumber  Co.,  7  A.  Hall  Co.,  10  A.  B.  R.  88,  121  Fed.  993 
B.  R.  66,  113  Fed.  323  (D.  C.  Ga.,  re-  (D.  C.  Conn.;;  In  re  Curtis,  1  A.  B.  R. 
versed,  on  other  grounds,  sub  nom..  440,  91  Fed.  737  (D.  C.  Ills.);  In  re 
Carling  v.  Seymour  Lumber  Co.,  8  A.  Marshall  Paper  Co.,  4  A.  B.  R.  468,  102 
B.  R.  29,  113  Fed.  483,  C.  C.  A.  Ga.).  Fed.  872  (C.  C.  A.  Mass.);  (1867)  In 
Compare,  In  re  McKee,  1  A.  B.  R.  311  re  Reynolds,  Fed.  Cas.  No.  11,723. 

.  (Ky.    Co.    Court).  41.    In  re  Curtis,  1  A.   B.  R.  440,  91 

40.  Compare,  to  similar  effect.  In  re       Fed.  737  (D.  C.  Ills.). 
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the  times  when  the  decisions  just  mentioned  [Mayer  v.  Hellman,  91  U.  S. 
496,  and  Boese  v.  King,  108  U.  S.  379]  were  rendered,  and  the  dates  of  the 
general  assignment  and  the  filing  of  the  petition  in  bankruptcy  in  question. 
*  *  *  It  cannot  escape  attention,  moreover,  that  both  of  these  changes  plainly 
tended  to  remove,  rather  than  to  enhance,  conflict  between  §  6343  and  the 
Bankruptcy  Act;  *  *  *  We  therefore  see  no  reason  why  the  language  em- 
ployed in  Mayer  v.  Hellman  to  meet  the  claim  there  made,  as  here,  that  the 
Bankruptcy  Act  suspended  the  'operation  of  the  act  of  Ohio  regulating  the 
mode  of  administering  assignments,'  is  not  quite  as  applicable  now  as  it  was 
then.  *  *  *  It  follows  that  the  present  deed  of  assignment  is  valid,  both  as 
respects  the  common  law  and  the  statutes  of  Ohio." 

§  1633.  Various  Holdings  as  to  What  Amount  to  "Insolvency" 
Proceedings. — There  are  various  holdings  as  to  what  amount  to  insol- 
vency proceedings. 

Thus,  a  proceedings  in  the  form  of  a  creditor's  bill,  filed  under  §§  2715- 
2722,  Code  of  Georgia,  with  the  averments  and  prayers  essential  under 
those  sections,  is  an  insolvency  or  state  bankruptcy  proceedings.*^ 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B:  R.  35,  113  Fed.  483  (C.  C.  A.  Ga., 
reversing  on  other  grounds  In  re  Macon  Lumber  Co.,  7  A.  B.  R.  66,  113  Fed. 
332):  "These  sections,  in  brief,  provide  that  when  any  corporation  not  mu- 
nicipal, or  any  trader  being  insolvent,  fails  to  pay  debts  at  maturity,  creditors 
representing  one-third  or  more  of  the  unsecured  debts  of  the  insolvent  may 
invoke  by  petition  the  power  of  a  court  of  equity  to  collect  the  debts  and 
distribute  the  assets  of  such  insolvent.  The  chancellor  is  authorized,  in  cases 
where  the  insolvent  has  fairly  surrendered  his  property  for  distribution,  'to 
recommend  to  the  creditors  of  the  defendant  that  they  may  release  him  from 
further  liability.'  This  insolvent  traders'  act  is"  "held  by  the  Supreme  Court 
of  Georgia  to  be  a  kind  of  state  bankrupt  law.  Describing  the  procedure,  the 
court  said:  'It  is  pvitting  a  trader  in  bankruptcy,  and  relieving  him  from 
past  debts,  as  far  as  state  legislation  can  do  so.'  '  Comer  v.  Coates,  69  Ga. 
491-495.  In  a  later  case  this  language  is  repeated  and  approved,  and  the  court 
added:  'The  act  does  in  many  respects  resemble  the  bankruptcy  acts  of  con- 
gress.' " 

Likewise  under  the  Arkansas  statute. 

In  re  Weedman  Stave  Co.,  39  A.  B.  R.  460,  199  Fed.  948  (D.  C.  Ark.) :  "What 
constitutes  an  insolvency  law?  The  elements  of  an  insolvency  law  are  insol- 
vency, surrender  of  property,  its  administration  by  a  receiver  or  trustee,  dis- 
tribution of  the  assets  among  the  creditors,  and  a  provision  for  priorities  or 
other  matters  not  permissible  in  the  absence  of  such  a  statute.  A  provision 
for  the  discharge  of  the  debtor  from  the  unpaid  balance  of  his  debts  is  not 
essential    to   make   it   an   insolvency   law.'' 

So,  also,  under  West  Virginia  *^  and  Pennsylvania  **  Law ;  although  it 

42.    In    re    Macon    Lumber    Co.,     7  Fed.  585   (D.  C.  Ga.). 

A.  B.  R.  66,  112  Fed.  322  (D.  C.  Ga.,  43.  Compare,  to  same  general  ef- 
reversed,  on  other  grounds,  sub  nom.  feet,  inferentially.  In  re  Porterfield,  15 
Carling  v.  Seymour  Lumber  Co.,   8  A.  A.   B.   R.   11,   138   Fed.   192    (D.    C.   W. 

B.  R.  39,  113  Fed.  483,  C.  C.  A.   Ga.) ;  Va.). 

In  re  Allison  Lumber  Co.,  14  A.  B,  R.  44.     In    re    International    Coal     Min. 

79,  137  Fed.  643  (D.  C.  Ga.) ;  In  re  Co.,  16  A.  B.  R.  311,  142  Fed.  665  (D. 
Pickens  Mfg.  Co.,  30  A.  B.  R.  303,  166       C.  Penn.). 
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has  also  been  held  that  the  Pennsylvania  statute  of  July  12,  1842,  is  not  an 
insolvency  statute,  but  merely  a  proceedings  in  aid  of  execution,  and  there- 
fore not  ipso  facto  suspended  by  the  Bankruptcy  Act.'*^ 

In  re  Crawford,  18  A.  B.  R.  618,  154  Fed.  769  (C.  C.  A.  Pa.,  affirming  John- 
son V.  Crawford,  18  A.  B.  R.  608,  154  Fed.  761,  C.  C.  Pa.):  "The  Pennsyl- 
vania statute  of  July  13,  1842,  is  not  an  insolvent  law.  The  proceeding  it 
provides  is  not  designed  to  effect  the  distribution  of  the  debtor's  assets  among 
his  creditors.  It  is  a  proceeding  in  aid  of  execution.  Its  object  is  to  reach 
property ,of  the  judgment  debtor  which  he  fraudulently  conceals." 

But  if  the  proceedings  may  also  operate  as  a  mere  suit  in  equity  to  fore- 
close a  pre-existing  and  valid  mortgage  lien,  it  will  not  be  superseded 
because  of  its  being  able  also  to  operate  as  a  proceedings  under  a  state 
insolvency  statute ;  and  this  is  so,  although,  as  incident  thereto,  a  receiver 
is  appointed  to  preserve  the  mortgaged  assets.*® 

Thus,  in  some  instances  general  assignments  under  state  statutes  have 
been  declared  to  be  in  effect  general  insolvency  laws,*^  but  in  other  in- 
stances, general  assignments  for  the  benefit  of  all  creditors  who  will  ac- 
cept and  release  the  debtor  have  been  held  not  to  be  so.*^ 

§  1634.  Receiverships  and  Winding  Up  of  Insolvent  Corpora- 
tions, Whether  Insolvency  Proceedings. — Certain  receiverships  under 
state  law  have  sometimes  been  held  to  amount  to  state  insolvency  proceed- 
ings and  as  such  to  be  superseded  by  bankruptcy.*® 

Thus,  also,  proceedings  in  state  courts  for  the  dissolution  and  winding 
up  of  insolvent  corporations  have' been  held  to  be  in  the  nature  of  insol- 
vency proceedings  and  to  be  subject  to  the  rule  that  they  are  suspended  by 
the  Federal  Bankrupt  Act.^" 

45.  Johnson   v.    Crawford,    18   A.    B.  ceedings   under  an   insolvency  law   su- 
R.    608,    154    Fed.    761    (C.    C.    Pa.,    af-  perseded  by  the  Bankruptcy  Act. 
firmed  sub  nom.    In  re  Crawford,  18  A.  50.    In    re    International    Coal    Min. 
B.  R.  618,  154  Fed.  769,  C.  C.  A.  Pa.).  Co.,  16  A.  B.  R.  311,  143  Fed.  655   (D. 

46.  Carling  v.  Seymour  Lumber  Co.,  C.  Pa.,  affirmed  sub  nom.  Coal  &  Coke 
8  A.  B.  R.  39,  113  Fed.  483  (C.  C.  A.  Co.  v.  Staufler,  17  A.  B.  R.  573,  148 
Ga.,  reversing  In  re  Macon  Lumber  Ted.  981,  C.  C.  A.  Penn.).  Even  though 
Co.,  7  A.  B.  R.  66,  113  Fed.  322,  D.  no  receiver  nor  trustee  ,is  appointed, 
C    Ga  )  '^ut  merely  the  sherifif  acts. 

47.  'in  re  Curtis,  1  A.  B.  R.  440,  91  J'^'l  l'T''««^Tn''''Ai A  n'  ^• 
Fed.  737  (D.  C.  Ills.);  In  re  Smith  &  ^'^'  ^^^  ^^^-  f.^^O  (D-  C-  Md.)  Com- 
Dnrl^nn  2  A  R  R  q  CD  P  TnH  1  P^""^'  apparently  to  same  effect,  In  re 
Uodson,  2  A    B.  R.  9   (U.  C.   Ind.).  y^^a^^  lo  A.  B.  R.  113,  190  U.  S.  1;  In 

48.  Patty-Jomer  Co  z-.  Cummms,  4  ^e  Lengert  Wagon  Co.,  6  A.  B.  R.  535, 
A.  B.  R.  269,  57  S.  W.  566,  93  Tex.  uO  Fed.  927  (D.  C.  N.  Y.).  Compare! 
598;  also  [1867]  Boese  v.  King,  108  U.  as  act  of  bankruptcy.  In  re  Milbury 
^-  379.  Co.,    11   A.   B.    R.    533    (D.    C.    N.    Y.). 

49.  Obiter,  In  re  Kersten,  6  A.  B.  R.  Compare  (but  not  void  until  bank- 
519,  110  Fed.  929   (D.  C.  Wis.).  ruptcy),    Ex     rel    Strohl     v.     Sup.     Ct. 

Compare,  In  re  Electric  Supply  Co.,  King's    Co.,   2   A.    B.    R.    92    (Sup.    Ct. 

23   A.   B.   R.   647,   175    Fed.   612    (D.    C.  Wash.). 

Ga.),    although    the    decision     is    not  Compare,  In  re  Electric  Supply  Co., 

based    on    the    ground    that    siich    pro-  33    A.     B.    R.     647,    175   Fed.    612     (D. 

ceedings    amount    to    insolvency    pro-  C.   Ga.). 
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Mauran  v.  Carpet  Lin.  Co.,  6  A.  B.  R.  734,  50  Atl.  331  (R.  I.):  "The  pro- 
ceeding in  the  State  court  against  the  Crown  Carpet  Lining  Company,  resulting 
in  the  appointment  of  a  receiver,  was  practically  an  insolvency  proceeding." 

Thus,  proceedings  under  state  statutes  to  wind  up  and  liquidate  insolvent 
private  banks  have  been  held  to  amount  to  state  insolvency  proceedings  and 
not  to  be  within  any  exception  on  account  of  being  an  exercise  of  the 
police  power.si 

On  the  other  hand  fraudulent  conveyance  suits  instituted  by  a  receiver 
of  a  judgment  debtor  have  been  held  not  to  amount  to  insolvency  pro- 
ceedings ;  52  likewise,  fraudulent  conveyance  suits  instituted  by  creditors 
without  judgment,  under  favor  of  state  statute. ^^  And  suits  under  state 
statutes  to  set  aside  preferential  transfers  have  been  held  not  to  be  in- 
solvency proceedings  within  the  meaning  of  the  law  superseding  insolvency 
proceedings  by  bankruptcy  proceedings. s* 

■So,   a   state   law   for   the   regulation   of   building   and   loan   associations 
whereby  their  business  might  be  discontinued  and  their  affairs  wound  up,'' 
when  found  to  be  in  an  unsafe  condition,  has  been  held  to  be  enforcible 
in  the  state  courts  in  so  far  as  such  enforcement  does  not  conflict  with 
the  due  administration  of  the  bankruptcy  act.^^ 

§  1635.  Procedure  to  Procure  Surrender  from  State  Bankruptcy 
or  Insolvency  Courts. — The  same  rules  as  to  the  method  of  procedure 
prevail  in  regard  to  obtaining  surrender  or  possession  where  the  state  court 
has  custody  under  state  bankruptcy  or  state  insolvency  proceedings,  as 
in  cases  of  nullified  assignments,  receiverships,  etc.,  under  state  laws  not 
amounting  to  state  bankruptcy  or  state  insolvency  laws.^'' 

§  1636.  Thus,  State  Court  Receiver  May  Be  Enjoined.— Thus,  in- 
junctions may  issue  to  restrain  the  proceedings  in  the  state  court. 

Carling  v.  Seymour  Lumber  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C.  C.  A.  Ga.) : 
"The  jurisdiction  and  authority  of  the  bankruptcy  court  for  the  enforcement 
of  the  Bankrupt  Law  is  paramount.  State  insolvency  laws  are  superseded  by 
the  Bankrupt  Act.  'While  it  is  a  general  rule  that  a  Federal  court  may  not 
enjoin  proceedings  in  a  State  court,  an  exception  is  made  in  cases  where  such 
injunction  may  be  authorized  by  any  law  relating  to  proceedings  in  bankruptcy. 
Rev.  Stat,  U.  S.,  §  730.  'When  the  State  court  is  in  possession,  through  its  re- 
ceiver, of  assets  that  it  is  without  jurisdiction  or  authority  to  hold  against  a 
receiver  or  trustee  appointed  in  bankruptcy  proceedings,  instead  of  making  a 
peremptory  order  on  the  receiver  of  the  State  court  to  surrender  the  funds,  an 

51.  In  re  Salmon  &  Salmon,  16  A.  perior  Court,  28  A.  B.  R.  873,  163  Cal. 
B.  R.  132,  143  Fed.  395   (D.  C.  Mo.).  579. 

52.  In  re  Meyers  &  Co.,  1  A.  B.  R.  56.  See  cases  cited  under  same  rule 
347  (Ref   NY)  relative  to  the  custody  of  state  officers 

53.  Grunsfeld  Bros.  v.  Brownell,  11  ""^^"^  """l^^'^«i^^^'  "5"''  ^"^*/'  §  ^•^"' 
A.   B.   R.  599,  12  N.  Mex.  192.  and  post,   §   1830:    under  void    assign- 

J  ,  ,   „                „  ments   and  receiverships,   ante,   §   1611: 

54.  Grunsfeld  Bros  v.  Brownell,  11  and  on  the  general  subject  of  Sum- 
A.  B.  R.  599,  13  N.   Mex.  192.  j-nary  Orders  on  Court  Officers  in  pos- 

55.  Continental,    etc.,   Assoc,   v.   Su-  session,  §  1860. 
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injunction,  if  necessary,  might  be  granted  by  the  bankruptcy  court  to  prevent 
the  unlawful  distribution  of  the  assets,  until  application  could  be  made  to  the 
State  court  for  an  order  to  its  receiver  to  surrender  the  assets  to  the  proper 
custodian.  The  laws  of  the  United  States  being  equally  binding  on  all  the 
courts,  we  cannot  assume  that  the  State  court  would  refuse  to  administer  them. 
We  are  not  now  called  on  to  decide  what  course  should  be  taken  in  the  event 
oi  a  disregard  of  the  Bankrupt  Law  by  the  State  court.  That  such  application 
should  be  made  in  the  first  instance  to  the  State  court  is  sustained,  not  only 
by  the  analogous  cases  relating  to  comity,  but  by  adjudication  directly  in  point 
en  this  question  of  practice  under  the  Bankrupt  Law." 

§  1637.  Comity  Requires  Resort  First  to  State  Tribunal. — Thus, 
likewise,  comity  requires  resort  first  to  the  tribunal  of  the  state  court  for 
an  order  of  surrender.'" 

And  this  principle  has  been  applied  even  in  the  case  of  a  state  trust  com- 
pany which  was  a  designated  depositary  for  the  money  of  bankrupt  estates, 
gnd  which  failed  and  was  placed  in  charge  of  the  state  superintendent 
of  banks. 

In  re  Bologh,  25  A.  B.  R.  736,  185  Fed.  835  (D.  C.  N.  Y.) :  "It  is  argued  that 
the  court  in  designating  a  depositary  in  which  a  receiver  is  required  to  deposit 
that  portion  of  the  assets  which  consists  of  money  in  effect  appoints  two  cus- 
todians, one  the  receiver,  who  is  to  act  as  a  custodian  of  the  assets  other  than 
cash,  and  the  other  a  trust  company,  which  is  to  act  as  a  custodian  of  the  cash, 
and  that  therefore  any  trust  company  designated  as  a  depositary  is  subject 
to  the  summary  order  of  the  court  in  the  same  manner  as  a  receiver.  This 
suggestion  seems  to  me  unsound.  A  receiver  or  other  officer  of  the  court  who 
deposits  money  in  a  trust  company,  in  my  opinion,  simply  creates  thereby  the 
same  relation  of  debtor  and  creditor  as  is  created  by  any  bank  deposit.  The 
debt  may  have  a  preference,  but  it  is  nevertheless  a  debt,  and  I  do  not  think 
that  the  bankruptcy  court  can  exercise  the  same  summary  authority  over  such  a 
depositary  that  it  can  over  a  receiver.  If  the  trust  company  is  appointed  di- 
rectly a  receiver,  then  the  bankruptcy  court  can  undoubtedly,  so  long  as  the 
trust  company  continues  to  conduct  its  business  as  a  solvent  institution,  exer- 
cise the  same  immediate  control  over  it  that  it  can  over  other  receivers;  but 
when  it  simply  acts  as  a  depositary  for  receivers'  funds  it  seems  to  me  that 
even  when  the  trust  company  is  conducting  its  business  in  the  ordinary  way 
the  court  has  no  summary  jurisdiction  over  it.  But  in  any  event,  when  a  trust 
company  has  ceased  to  conduct  its  business  and  its  property  has  been  taken 
possession  of  by  an  officer  authorized  to  liquidate  its  affairs,  I  think  it  clear  that 
a  court  of  bankruptcy  cannot  by  a  summary  order  direct  that  the  bankruptcy 
funds  deposited  with  it  shall  be  paid  over.  If  such  a  power  existed  bankruptcy 
receivers  and  trustees  might  obtain  a  preference  over  other  preferred  creditors 
under  the  statute.  If  a  trust  company  had  been  appointed  directly  a  receiver  or 
a  trustee,  and  had  become  insolvent  and  its  assets  had  been  taken  possession 
of  by  an  officer  authorized  to  wind  up  the  institution,  I  do  not  think  that  in 
that   case   the   court   could   order   the   funds    turned   over   by   a   summary   order 

57.    Carling  v.  Seymour  Lumber  Co.,  officers   under   nullified    legal   proceed- 

8  A.   B.   R.  39,  113  Fed.  483   (C.   C.  A.  ings,    ante,    §    1601,    and    post,    §    1830; 

Ga.) :     Hooks  v.  Aldridge,  16  A.  B.  R.  void     assignments     and     receiverships, 

664,  145  Fed.  865   (C.   C.  A.  Tex.).  ante,   §   1611;   and  summary   orders   on 

See  also  cases  cited  under  same  rule  custodians,  post,  §  1860. 
as  applicable   to   the  custody   of  State 
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in  the  same  manner  in  which  it  could  make  such  an  order  if  the  company  had 
remained  solvent.  When  the  insolvency  of  a  corporation  occurs,  or  any  such 
condition  arises  that  the  law  authorizes  an  officer  to  step  in  and  stop  the 
business  and  take  possession  of  the  property  for  the  purposes  of  liquidation, 
the  status  is  completely  changed,  and  the  officer  who  succeeds  to  the  posses- 
sion of  the  assets  is  not  subject  to  the  same  control  or  to  be  proceeded  against 
in  the  same  summary  manner  as  the  company  was  in  its  capacity  and  as 
officer  of  the  court  so  long  as  it  continued  in  business." 

And  the  resort  first  to  the  State  court  is  not  such  an  election  of  forum, 
nor  is  an  adverse  ruling  there  such  a  res  judicata,  as  to  preclude  the  sub- 
sequent issuance  of  a  restraining  order  by  the  bankruptcy  court.'''* 

Whenever  the  state  court  surrenders  the  assets,  the  validity  and  extent 
of  any  lien  thereon  in  favor  of  the  insolvency  officers  must  be  left  to  the 
bankruptcy  court  for  determination,  and  there  is  no  jurisdiction  in  the 
state  court  to  fix  the  same,  and  any  order  to  that  effect  will  be  disre- 
garded ;  58  although  the  rule  might  be  different  in  cases  of  the  superseding 
of  assignees  and  receivers  in  other  than  state  insolvency  or  state  bank- 
ruptcy proceedings,  since  such  proceedings  are  not  absolutely  void.*" 

Division  4. 

A^oivUNTARY   Surrender   oe   Custody  by   State   Court. 

§  1638.  Voluntary  Surrender  by  State  Court. — If  the  state  court 
voluntarily  surrenders  possession  it  is  divested  of  jurisdiction,  and  the 
bankruptcy  court  is  invested  therewith. 

In  re  American,  etc.,  Co.,  25  A.  B.  R.  651,  184  Fed.  694  (C.  C.  A.  Ohio):  "The 
reason  why  the  bankruptcy  court  would  refrain  from  interfering  with  the 
proceedings  in  a  state  court  and  anticipate  its  judgment  is  the  obligation  of  the 
comity  necessary  to  be  observed  to  avoid  conflict  between  the  state  and  fed- 
eral courts,  and  this  reason  would  be  wanting  if  the  other  court  waives  its 
priority  of  right  to  possession." 

In  re  Hymes  Buggy  &  Implement  Co.,  12  A.  B.  R.  477,  130  Fed.  577  (D.  C. 
Mo.) :  "But  passing  this  by,  it  affirmatively  appears  from  the  referee's  findings, 
and  the  evidence  amply  sustains  it,  that  whatever  possession  of  the  goods  the 
sheriff  acquired  under  the  writ  of  replevin  was  on  the  4th  day  of  May,  1904, 
voluntarily  surrendered  by  him  to  the  receiver  in  bankruptcy.  This  constituted 
an  abandonment  of  his  seizure,  and  entitled  the  receiver  in  bankruptcy,  as  the 
representative  pro  hac  of  the  debtor  and  creditors,  to  receive  and  to  hold  it.  It 
is  a  well-settled  rule  of  law  that  a  release  of  the  goods  levied  on  or  seized 
under  writ  by  a  sheriff  is  an  abandonment  thereof,  and  invalidates  the  levy." 

58.  In  re  Bologh,  35  A.  B.  R.  726,  mour  Lumber  Co.,  8  A.  B.  R.  41,  113 
185   Fed.  825    (D.   C.   N.  Y.).  Fed.  483   (C.  C,  A.   Ga.);   ante,  §  1020. 

59.  In  re  Rogers,  8  A.  B.  R.  723,  116  60.    See  ante,  §  1620. 
Fed.  435   (D.   C.   Ga.);   Catling  v.  Sey- 
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SUBDIVISION   "a." 

Pending  Suits  by  and  against  Bankrupts. 

§  1639.  Pending  Suits  against  Bankrupt— Subrogation  of  Trus- 
tee to  Creditor's  Lien  Where  Lien  Preserved. — A  trustee  may  be  sub- 
rogated to  the  rights  of  the  plaintiff  and  be  substituted  for  him  in  pending 
actions,  wherein  a  lien  by  legal  proceedings  has  been  obtained  within  four 
months,  which  would  otherwise  be  nullified  by  the  adjudication  in  bank- 
ruptcy, but  which  is  preserved  for  the  benefit  of  the  estate. ^^ 

§  1640.  Pending  Suits  by  Bankrupt — Substitution  of  Trustee. — 

The  trustee  may,  with  the  approval  of  the  court,  be  permitted  to  prosecute 
as  trustee  any  suit  commenced  by  the  bankrupt  prior  to  the  adjudication, 
with  like  force  and  effect  as  though  it  had  been  commenced  by  him.<*2  fjg 
may,  but  need  not,  be  permitted  so  to  prosecute.®^ 

Kessler  v.  Herklotz,  32  A.  B.  R.  359,  133  N.  Y.  App.  Div.  278:  "We  are 
of  opinion,  however,  that  the  appellant  is  not  liable  for  any  part  of  the  costs. 
He  did  not  become  a  party  to  the  action,  and  he  did  not  accept  the  subject- 
matter  of  the  litigation  as  an  asset,  nor  did  he  intend  to  become  in  any  manner 
responsible  for  the  litigation  without  the  authority  of  the  Federal  court,  if  that 
was  necessary.  It  is  well  settled  that  the  trustee  in  bankruptcy  is  not  obliged 
to  intervene  in  a  pending  action  by  or  against  the  bankrupt.  This  is  upon  the 
ground  that  it  may  not  be  for  the  interests  of  the  estate  to  make  any  claim  on 
account  of  the  matter  in  controversy  and  that  the  trustee  in  such  circumstances 
may  elect  to  abandon  any  claim  thereto.  Fleming  v.  Courtenay,  98  Me.  401; 
Hahlo  V.  Cole,  15  Am.  B.  R.  591,  113  App.  Div.  636.  All  rights  of  action  in 
favor  of  the  bankrupt  arising  on  contract  vest  in  the  trustee  by  virtue  of  the 
provisions  of  clause  6  of  subdivision  a  of  §  70,  of  the  Federal  Bankruptcy  Act 
of  1898.  *  *  *  He  may,  however,  allow  them  to  proceed  without  interven- 
tion and  accept  the  fruits  if  successful." 

§  1641.  Preliminary  Order  of  Approval  Proper. — An  order,  sig- 
nifying the  court's  approval,  should,  as  a  prerequisite,  be  entered  by  the 
referee,  authorizing  or  directing  the  trustee  to  prosecute  the  suit.^*  The 
court  which  appointed  the  trustee  is  the  court  which  may  authorize  him  to 
intervene."' 

Such  preliminary  order  is  not  requisite,  however,  where  the  trustee  insti- 
tutes the  action  himself  and  is  not  merely  substituted  for  the  bankrupt  in 
an  action  already  pending.'^® 

61.  See  for  full  discussion  of  the  Y.);  Hahlo  v.  Cohn,  15  A.  B.  R.  591, 
"Preservation  of  Nullified  Legal  Liens,"  112  N.  Y.  App.  Div.  633;  impliedly, 
ante,  §  1489.  Traders'    Ins.   Co.   v.    Mann,    11   A.    B. 

62.  Bankr.  Act,  §  11  (c) ;  (obiter)  R.  272  (Sup.  Ct.  Ga.) ;  impliedly,  Cal- 
P?.tten  V.  Carley,  8  A.  B.  R.  483  (N.  Y.  lahan  v.  Israel,  186  Mass.  383;  Bear 
Sup.  Ct.  App.  Div.).  V.   Chase,  3  A.   B.   R.   746,   99   Fed.   920 

63.  Griffin  v.  Mut.  Life  Ins.  Co.  of  (C.  C.  A.  S.  C).  See  ante,  §  899. 
N.  Y.,  11  A.  B.  R.  622,  119  Ga.  664;  Kessler  v.  Herklotz,  22  A.  B.  R.  257, 
Johnson  v.  Collier,  27  A.  B.  R.  454,  322  132  N.  Y.  App.   Div.  278. 

U.  S.  538.  65.    Malloch  v.   Adams,   38  A.    B,   R. 

64.  Bankr.  Act,  §  11  (c);  In  re  Price,      916,  199  Fed.  542   (D.  C.  Mass.). 

1  A.  B.  R.  606,  92  Fed.  987   (D.   C.   N.  66.    Hahlo  v.  Cohn,  15  A.  B.  R.  591, 
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§  1642.  Probability  of  Success  Should  Appear. — Probability  of 
success,  not  certainty  of  it,  is  all  that  is  necessary  to  show  in  the  applica- 
tion for  such  an  order;  or,  if  a  proposition  of  settlement  has  been  made, 
that  more  could  probably  be  obtained  by  the  suit  than  by  the  settlement.^'' 

The  trustee  will  not  be  ordered  to  defend  a  suit  wherein  success  is  doubt- 
ful, against  the  wishes  of  a  majority  of  the,  creditors,  unless  the  minority 
creditors  desiring  him  to  do  so  shall  indemnify  the  estate  against  costs  and 
expenses.®^ 

§  1643.  Only  Suits  on  Rights  Passing  to  Trustee  Authorized. — 

Only  such  suits  will  be  authorized  to  be  prosecuted  as  are  founded  on 
rights  of  action  that  would  pass  to  the  trustee  in  bankruptcy ."^ 

Thus,  the  court  would  not  authorize  the  trustee  to  prosecute  a  slander 
suit,  or  a  suit  for  malicious  prosecution,  begun  by  the  bankrupt  before 
adjudication.^"     Nor  will  substitution  be  permitted  in  an  action  for  libel. '^^ 

It  has  been  held  that,  after  judgment  has  -been  entered  in  a  local  court 
against  a  bankrupt  plaintiff  for  costs,  if  the  trustee  is  permitted  to  inter- 
vene at  all  it  will  only  be  for  the  purpose  of  prosecuting  an  appeal;  such 
intervention,  it  was  held,  will  not  be  allowed  where  the  only  purpose  and 
effect  of  it  would  be  to  relieve  the  plaintiff  from  the  judgment  or  costs. ^* 

Thus,  the  liability  of  stockholders  for  unpaid  stock  subscriptions  in  a 
bankrupt  corporation  the  trustee  will  be  ordered  to  enforce  by  appropriate 
action;'''* 

§  1644.  Defendant  Not  Released  by  Failure  of  Trustee  to  As- 
sume Prosecution. — If  the  trustee  does  not  take  up  the  prosecution  of 
the  suit,  the  defendant  is  not  released,  even  where  the  right  of  action  is 
one  that  might  have  passed  to  the  trustee;  but  the  bankrupt  may  continue 
the  prosecution.'' 5 

Hahlo  V.  Cohn,  15  A.  B.  R.  593  (Sup.  Ct.  N.  Y.) :  "An  action  by  or  against  the 
bankrupt  in  the  State  Court  does  not  abate  upon  the  adjudication  in  bankruptcy 
or  appointment  of  a  trustee,  and  in  the  absence  of  an  application  by  the  trustee 
for  substitution  it  may  be  prosecuted  or  defended  by  the  bankrupt." 

He  is  interested  in  the  fund,  either  as  the  source  of  his  exemptions,  or 
as  a  means  of  enlarging  the  estate  for  his  creditors.'''*'    And  this  is  so,  even 

112  N.  Y.  App.  Div.  636;  Traders  Ins.  606,  92  Fed.  987  (D.  C.  N.  Y.). 

Co.  V.  Mann,  11  A.  B.  R.  272  (Sup.  Ct.  70.    In   re   Haensell,   1  A.   B.   R.   286, 

Ga.);  Callahan  v.  Isreal,  186  Mass.  383;  91   Fed.  355   (D.   C.   Calif.). 

contra,  obiter,  In  re  Ryburn,  16  A.   B.  72.  Epstein  v.  Handverker,  26  A.  B. 

R.    515,    145    Fed.    662    (D.    C.    Conn.);  R.  712,  29   Okla.   337. 

Kessler  v.   Herklotz,  22  A.   B.   R.   257,  73.     Murtaugh   v.   Sullivan,   27   A.   B. 

132  N.  Y.  App.  Div.  278;  also,  see  ante,  R.  431   (Sup.   Ct.   N.  Y.). 

§  899.  74.    See    ante,    "Unpaid    Stock    Sub- 

67.  In  re  Phelps,  3  A.  B.  R.  396  (Ref.  scriptions  as  Assets,"  §  976. 

NY)  75.   Griffin  v.  Mut.   Life  Ins.   Co.,   of 

68.  In  re  Kearney  Bros.,  25  A.  B.  R.  N.  Y.,  11  A.  B.  R.  623,  119  Ga.  664. 
757,   184   Fed.   190   (D.   C.   N.  Y.).  76.   Griffin  v.    Mut.   Life   Ins.   Co.   of 

69.  See  §  1020.  In  re  Haensell,  1  A.  N.  Y.,  11  A.  B.  R.  622,  119  Ga.  664. 
B.   R.   286,  91   Fed.   355    (D.   C.   Calif.);  But  compare,   In  re   Levy,  7  A.   B.   R. 


in 


ferentially.    In   re    Price,    1   A.    B.    R.       56   (Ref.  N.  Y.). 
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though  no  trustee  were  appointed  J  ^  And  the  bankrupt  need  not  get  leave 
from  the  bankruptcy  court  to  continue  the  suit,  at  any  rate  where  the 
right  of  action  could  not,  in  any  event,  have  passed  to  the  trusteeJ^ 

§  1645.  Ordering  Trustee  to  Apply  for  Leave  to  Defend. — The 

bankruptcy  court  may  order  the  trustee  to  apply  for  leave  to  enter  his  ap- 
pearance and  to  defend  any  pending  suit  against  the  bankrupt.'^^ 

§  1646.  Intervening  Not  Usually  Proper  Except  Where  Property 
Involved. — Here,  again,  the  touchstone  is  whether  any  property  of  the 
creditors  in  bankruptcy  is  involved.*''  If  the  suit  is  a  foreclosure  suit,  or  a 
creditor's  bill,  or  replevin  ®i  or  other  suit  affecting  the  property  of  the 
bankrupt,  of  course  it  will  be  proper  for  the  trustee  to  defend  and  prove 
the  invalidity  of  the  liens,  or  reduce  their  amount,  or  prove  right  of  prop- 
erty;   for  thus  he  will  increase  the  assets  of  the  estate.*^ 

The  trustee  may  be  required  to  respond  to  garnishment  proceedings 
pending  at  the  time  of  bankruptcy,  wherein  the  bankrupt  was  garnishee; 
but  only  to  the  extent  of  dividends,  and  only  by  order  of  the  bankruptcy 
court.  And  the  garnishment  proceedings  may  be  stayed  until  the  dividends 
can  be  ascertained.*^ 

Again,  the  trustee  may  be  interested  in  a  pending  suit  against  the  bank- 
rupt for  infringement  of  a  patent.** 

§  1647.  Intervening  in  Suits  in  Personam.— The  court  would  hardly 
order  the  trustee  to  defend  a  suit  in  personam  against  the  bankrupt,  for 
such  suit  ordinarily  would  not  affect  the  rights  of  the  creditors.  Yet,  in- 
asmuch as  it  is  possible  for  judgments  obtained  after  bankruptcy  but  be- 
fore discharge  to  be  proved  (§  63  (5)),  occasion  will  arise  when  it  will 
be  to  the  creditors'  interest  to  have  the  trustee  defend  even  a  suit  merely 
in  personam.  Especially  is  this  so  where  the  bankruptcy  court  itself  has 
ordered  that  a  pending  suit  be  maintained  as  a  method  of  liquidating  an 
unliquidated  demand,  under  §  63  (b).*^ 

77.  Griffin  v.  Mut.  Life  Ins.  Co.  of  ruptcy  for  the  benefit  of  a  creditor 
N.    Y.,   11   A.    B.    R.   623,   119    Ga.    664.  whose   claim   was   not   dischargeable. 

78.  In  re  Haensell,  1  A.  B.  R.  286,  81.  Inferentially,  In  re  Neely,  7  A. 
91  Fed.  355   (D.  C.  Calif.).  B.  R.  312,  113  Fed.  210  (C.  C.  A.  N.  Y.). 

79.  Bankr.  Act,  §  11  (b) :  "The  82.  Heath  v.  Shaffer,  2  A.  B.  R.  98, 
court  may   order  the   trustee   to   enter      93  Fed.  647   (D.  C.  Iowa). 

his   appearance   and   defend   any  pend-  And   the   bankruptcy   court   may   re- 

ing  suit  against  the  bankrupt."    Obiter,  strain    the    proceedings    in    the    State 

Patten   v.    Carley,   8   A.    B.    R.   482,    69  court   to   give   time   for  the   trustee   in 

N.  Y.  App    Div    423  bankruptcy   to   intervene,    In   re   Klein, 

80.  In  re  St.  Alban's  Fdy.  Co.,  4  A.  ^  A  B  R.  174  97  Fed  31  (D.  C.  Ills.). 
B.  R.  594  (D.  C.  Vt.);  impliedly,  In  re  ^  f '  J%"  aT^^T^^  r  A  ^^"'  ^^'^^  ^°- 
Klein,  3  A.   B.   R.   174,  97   Fed    31    (D.  ^  ^    BR    594  (DC.  Vt). 

r»    Til- A                            '                         ^  84.     Victor    Talking    Mach.     Co.    p. 

■        ^'                                       ,     .  .        ,  Hawthorne,  23  A.   B.   R.  234,  173   Fed. 

But   compare   erroneous   decision    In  g^^  (y.  S.  C.  C.  Pa.),  quoted  at  §  1779. 

re  Rogers,  1  A.  B.  R.  541   (Ref.  Ky.),  gS.   In  re  Simon,  3  N.  B.  N.  &  R.  807 

where  the  court  undertook  to  stay  pro-  (Rgf.    Ohio).      Compare,    In    re    Tohn- 

ceedings  and  to  get  possession  of  prop-  ^^^^    11    A     B     R     544    (D     C     Nev ) 

erty   acquired    subsequently     to    bank-  .^^^ere   the   State   court   was   permitted 
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§  1648.  State  Court  Governed  by  State  Law  and  Judicial  Policy 
in  Granting  or  Refusing  Application. — The  state  court  will  be  gov- 
erned in  deciding  the  application,  by  state  laws  and  judicial  policy. ^^ 

Bank  of  Commerce  v.  Elliott,  6  A.  B.  R.  409,  109  Wis.  648:  "Counsel  insists 
that  because  §  11  (b)  of  the  Bankruptcy  Act  provides  that  in  a  proceeding- 
under  it,  the  Federal  Court  may  order  the  trustee  to  enter  his  appearance  and 
defend  any  pending  suit  against  the  bankrupt,  and  the  trustee  in  the  matter  of 
Elliott's  bankruptcy  was  so  ordered,  the  Circuit  Court  having  the  garnishee 
actions  in  question  in  charge  was  found  to  give  effect  to  such  order  by  grant- 
ing the  motion  to  make  him  a  party  to  such  actions.  That  subject  was  before 
this  court  and  was  fully  considered  in  Distilling  Co.  v.  Seidel,  103  Wis.  489, 
79  N.  W.  744.  We  there  held,  and  now  affirm,  that  the  Federal  statute,  how- 
ever mandatory  its  terms,  does  not  control  the  practice  in  State  courts,  and 
was  not  intended  to  do  so.  If  an  order  be  made  under  it  commanding  a  trus- 
tee to  intervene  in  the  State  court  in  an  action  to  which  the  bankrupt  is  a  party, 
the  former  performs  his  full  duty  when  he  makes  a  proper  application  to  such 
court  to  be  let  in  to  such  action.  In  disposing  of  such  application  the  statutes 
of  the  State,  and  the  rules  and  practice  of  its  court,  must  necessarily  govern, 
the  same  as  when  any  other  party  invokes  the   court's  jurisdiction. 

"Testing  the  ruling  of  the  court,  refusing  to  make  the  trustee  in  bankruptcy 
a  party  to  the  garnishee  actions,  by  State  laws  and  judicial  policy,  we  fail  ta 
see  why  the  trustee  had  any  interest  in  the  action  that  required  his  presence 
therein  for  his  due  protection,  or  why  the  entire  controversy  in  such  action,  as 
to  the  plaintiff,  was  not  susceptible  of  a  complete  determination  without  the 
trustee  being  brought  in.  Therefore,  §  2610,  Rev.  St.  1898,  did  not  require 
ihe  trial  court  to  grant  the  motion,  but  left  it  free  to  exercise  its  discretion  in 
respect  thereto.  If  we  say  plaintiff  acquired  a  right,  by  the  comrnencement  of  the 
garnishee  action,  to  hold  the  garnishee  liable  for  some  part  of  its  indebted- 
ness to  Elliott,  and  that  such  right,  by  operation  of  law,  was  displaced  by  the 
right  of  the  trustee  in  bankruptcy  so  as  to  bring  the  latter  within  the  scope  of 
§  2801,  id.,  then  it  would  follow  that  the  action  of  the  trial  court  could  not  be 
disturbed  unless  it  clearly  appeared  that  there  was  an  abuse  of  judicial  discre- 
tion. Granting  or  refusing  a  motion  under  that  section  is,  by  its  terms,  ad- 
dressed to  the  sound  discretion  of  the  court.  In  any  event,  since,  as  will  be 
hereafter  seen,  there  was  no  controversy  between  the  trustee  and  appellant 
as  to  who  should  have  the  benefit  of  the  liability  of  the  garnishee  to  Elliott, 
appellant  was  not  prejudiced  by  the  denial  of  the  motion  to  make  the  trustee 
a  party,  and  cannot  be  heard  to  complain  of  such  denial  on  this  appeal.  Sec- 
tion   2829,    id. 

"Again,  regardless  of  the  rights  of,  the  trustee  under  section  2901,  Rev.  St. 
1898,  appellant  has  no  standing  here  to  recover  on  the  assignment  of  error 
under  discussion,  because  the  privilege  was  one  to  be  asserted  by  the  trustee. 
He  did  not  appear  in  the  court  below  and  ask  to  be  made  a  party,  as  we  under- 
stand the  record,  nor  is  lie  a  party  to  the  appeal." 

to  determine  the  -validity  of  a  lien  on  is    denied,    only   a   party   aggrieved   by 

property     in    the     bankruptcy     court's  the   adverse   decision  can  be   heard   on 

custody   and     to   make   the     trustee     a  appeal  therefrom;   and  the  trustee  can 

party   defendant.  not   be    so   heard   unless   he   shall   first 

86.    Compare,  In  re  Price,  1  A.  B.  R.  have  applied  to  the  State  court,  failed 

606,   92   Fed.   987    (D.    C.   N.    Y.).     In-  in    his    application    and    appealed    spe- 

stance,  Murtaugh  v.  Sullivan,  27  A.  B.  cially  from  the  decision,  Bank  of  Com- 

R.  431   (Sup.  Ct.  N.  Y.).  merce  v.  Elliott,  6  A.  B.  R.  409   (Sup. 

If   such   an   application   to   intervene  Ct.  Wis.). 
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By  intervening,  the  trustee  does  not  oust  the  state  court  of  jurisdiction, 
although  the  trustee  claims  the  transfer  involved  is  a  preferential  transfer 
given  within  four  months  of  the  bankruptcy. 

Savings  Bk.  v.  Jewelry  Co.,  12  A.  B.  R.  781,  123  Iowa  433:  "That  the  enact- 
ment of  a  general  bankruptcy  law  so  far  supersedes  and  suspends  the  operation 
of  State  insolvency  laws  as  that  a  receiver  or  assignee  in  insolvency  proceedings 
instituted  under  State  statutes  may  be  properly  required  to  surrender  possession 
to  a  trustee  in  bankruptcy,  may  be  conceded.  And  such  are  the  cases  cited  by 
counsel  for  appellant.  But  such  doctrine  cannot  be  extended  to  an  action  for 
the  enforcement  of  a  specific  lien.  Jurisdiction  of  such  actions  in  the  State 
court  is  not  sought  to  be  taken  away  by  the  Federal  statute,  and  such  could  not 
well  be.  The  action  is  not  one  to  administer  upon  the  estate  of  the  bankrupt,  or 
any  portion  of  such  estate.  The  purpose  thereof  is  to  ascertain  if  the  plaintiff 
have  a  right  to  resort,  by  virtue  of  a  specific  lien  claim,  to  the  particular  prop- 
erty in  controversy,  as  against  all  other  creditors  or  claimants,  for  the  payment 
of  his  debt  or  the  satisfaction  of  his  demand.  His  rights  would  be  the  same 
whether  presented  to  the  State  or  the  Federal  court  in  an  action  to  foreclose, 
or  by  way  of  a  claim  made  in  the  bankruptcy  proceedings.  Hence  it  is  that 
the  court  which  first  takes  jurisdiction  and  assumes  control  of  the  property 
retains  it  for  all  the  purposes  of  a  final  order  or  decree.  True,  the  trustee  in 
bankruptcy  may  intervene  in  such  action  pending  in  the  State  court,  as  did  this 
intervener,  and  be  heard  to  contest  the  existence  or  the  validity  of  the  specific 
lien  claimed,  and  he  may  well  be  awarded  the  property  in  the  event  the  exist- 
ence of  the  lien  claimed  is  denied  by  the  decree.  But  that  a  trustee  may  work 
an  ouster  of  jurisdiction  in  the  State  court  in  such  cases  by  pointing  out  the 
pendency  of  the  bankruptcy  proceedings  has  no  support  in  reason  or  well- 
considered  authority." 

§  1649.  Manner  of  Intervention. — The  intervention  may  be  by  way 
of  substitution  of  the  trustee  for  the  bankrupt. ^'^ 

The  tr.ustee  may  limit  his  application  to  certain  objects. 

Bear  v.  Chase,  3  A.  B.  R.  746,  757,  99  Fed.  920  (C.  C.  A.  S.  C.)  :  "Such  pe- 
tition should  have  been  limited  to  a  request  to  transfer  the  money  to  the  Bank- 
rupt Court." 

The  application,  in  the  first  instance  at  least,  should  be  made  to  the  court 
where  the  action  is  pending  and  which  has  power  to  protect  the  other  party 
by  the  imposition  of  proper  conditions.®^ 

§  1650.  Trustee  Bound  as  Any  Other  Litigant,  on  Intervention. 

— When  the  trustee  is  substituted  for  the  bankrupt,  his  submission  to  the 
jurisdiction  binds  him  to  the  judgment  rendered,  subject  only  to  his  rights 
as  a  litigant  in  the  state  courts.®^     But  he  incurs  no  liability  for  costs  ac- 

87.  Obiter,  and  inferentially.  Griffin  was  a  replevin  case,  in  which  the  court 
V.  Mut.  Life  Ins.  Co.,  11  A.  B.  R.  633,       held  the  trustee  bound  for  costs. 

119    Ga.   664.  In    re   Van   Alstyne,   4   A.    B.    R.    43, 

88.  Murtaugh  v.  Sullivan,  27  A.  B.  100  Fed.  929  (D.  C.  N.  Y.),  which  was 
R.  431   (Sup.   Ct.   N.  Y.).  a  case  of  foreclosure  of  mechanic's  lien. 

89.  Savings  Bk.  v.  Jewelry  Co.,  12  Inferentially,  Bank  ■  of  Commerce  v. 
A.  B.   R.  781,   133   Iowa  432.  Elliott,  6  A.  B.  R.  409  (Sup.  Ct.  Wis.). 

Obiter,  In  re  Neely,  7  A.  B.  R.  312,  Not  liable  for  costs   where   he   does 

113  Fed.  210   (C.   C.  A.   N.  Y.),  which       not  intervene,  though  case  prosecuted 
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cruing  prior  to  his  intervention ;  nor  will  he  become  personally  liable  for 
any  costs,  providing  of  course,  he  acts  in  good  faith. ^° 

§  16 50 J.  Making  Trustee  Party  Defendant. — Conversely,  the  trus- 
tee may,  on  proper  application  and  in  a  proper  case,  be  made  a  party  de- 
fendant in  a  suit  by  another.^i 

§  16  51.  Stay  of  Pending  Suits, — The  subject  of  the  stay  of  pending 
suits  is  considered  elsewhere.  So  far  as  such  stay  is  for  the  benefit  of  the 
bankrupt,  to  give  him  opportunity  to  secure  his  discharge  and  present  it  as 
a  defense  in  bar,  it  is  discussed  under  the  general  subject  of  discharge.*^ 
So  far  as  such  stay  is  for  the  benefit  of  the  estate,  it  is  considered  under 
the  various  subjects  of  injunctions  and  restraining  orders. ^^ 

by    creditors     with    his    acquiescence.  91.  See  post,  §   1779,  et  seq. 

Kessler  v.   Herklotz,   32   A.   B.   R.    257  92.  See  post,  §  368C,  et  seq. 

278  N.  Y.  App.  Div.  133.  93.  See  ante,  §  359,   et  seq.;  post,  § 

90.    Mallach  v.  Adams,   38  A.   B.   R.  1901,  et  seq. 
916,   199  Fed.   543   (D.   C.   Mass.). 


CHAPTER  XXXIII. 

Jurisdiction  over  Adverse  Claimants. 

Synopsis  of  Chapter. 

§  1652.  Jurisdiction  over  "Adverse  Claimants." 

§  1653.  Before  Amendment  of  1903   Neither  Summary  nor  Plenary  Jurisdiction 

over  Adverse  Claimants  Existed  in  Bankruptcy  Court. 
§  1654.  Injunctions  on  Adverse  Claimants  Issuable  in   Bankruptcy  Proceedings, 
§  1654^.  Whether  "Adverse  Claimant  in  Possession"  Determined  by  Pleadings. 

DIVISION  1. 

§  1655.  "Adverse   Claimant"   Not  Confined  to  Absolute   Owners. 

§  1656.  Adverse    Claimant    and    Bankrupt    Holding    Jointly,    Bankruptcy    Court 

Has  Jurisdiction. 
§  1657.  Adverse    Claimant    Obtaining    Voluntary    Possession    from    Bankruptcy 

Officer,  Not  Subject  to  Summary  Jurisdiction. 
§  16571^.  Creditors  Receiving  Property  after  Filing  of  Petition,   Not  "Adverse" 

When. 
§  1658.  Adverse   Claimant  Himself   Becoming   Bankrupt   Gives  Jurisdiction. 
§  1659.  Attaching   Creditor    Receiving   Proceeds,   within    Four    Months,   Adverse 

Claimant. 
§  1660.  Receiving  Proceeds  after   Bankruptcy,   Not  "Adverse  Claimant." 
§  1661.  Proceeds  Still  in  Officer's  Hands;   Neither  Creditor  nor  Officer  Adverse 

Claimant. 
§  1663.  Court  Officers  in  Possession,  Adverse  Claimants  until  Adjudication. 
§  1663.  Whether  Garnishee  Adverse  Claimant  Where  Garnishment  within  Four 

Months. 
§  1664.  Wife   "Adverse  Claimant"  as   to  Property  She   May   Hold  Adversely  to 

Husband. 
§  1665.  Assignee   or   Receiver  Not  "Adverse  Claimant"   as   to   Proceeds   Still   in 

Hands. 
§  1666.  But  "Adverse  Claimant"  as  to  Proceeds  Already  Disbursed. 
§  1667.  Agent  in  Possession  Applying  Funds  on  Salary. 
§  1668.  Trustee  in  Possession  under  Mortgage  for  Benefit  of  Certain  Creditors, 

"Adverse  Claimant." 
§  1669.  Alleged    but    Not    Real    Partners    in    Involuntary    Partnership    Petition, 

Whether  "Adverse  Claimants,"  Subject  to  Summary  Seizures  of  Prop- 
erty. 
§  1670.  Executor   Holding   Legacy  to   Bankrupt,   Not   "Adverse   Claimant." 
§  1671.  But  Administrator   of   Deceased   Partner  in   Possession   of   Firm  Assets, 

"Adverse  Claimant." 
§  1672.  Trustees  of  Spendthrift  Trusts,  "Adverse  Claimants." 
§  1673.  Mere  Bailee  in  Possession,  Not  "Adverse  Claimant." 
§  1674.  Stock  Exchange  Not  Contesting  Sale  of  Bankrupt's  Seat,  Not  "Adverse 

Claimant." 
§  1675.  Mortgagees  in  Actual  Possession  "Adverse  Claimants." 
§  1676.  Alleged  Fraudulent  Transferee  in  Possession,  "Adverse  Claimant." 
§  1677.  Alleged    Preferential   Transferee    in    Possession,    "Adverse    Claimant." 

3  R  B— 40 
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§  1678.  Assignee  of  Bankrupt's   Wages,  "Adverse   Claimant." 

§  1679.  Lienholder  and  Secured  Creditor  as  "Adverse  Claimants." 

§  1680.  Debtors  of  Bankrupt  "Adverse  Claimants,"  Not  to  Be  Proceeded  against 

Summarily. 
§  1681.  Thus,  Banks  Owing  "Deposits,"  "Adverse  Claimants." 
§  1683.  Likewise,   Owner   Owing   on   Building   Contract,    Subject   to    Mechanic's 

Liens,  "Adverse   Claimant." 
§  1683.  Also,  Employers  Holding  Wages  of  Bankrupt  Tied  Up  by  Assignment, 

"Adverse  Claimants." 
§  1683^.  Sureties  and  Others  Holding  Deposit  as  Indemnity,  "Adverse   Claim- 
ants." 
§  1683J4.  Attorney  of  Bankrupt  Paid  in  Advance,  Whether  "Adverse  Claimant." 

DIVISION  2. 

§  1684.  Plenary  Suits  against  "Adverse  Claimants"  in  State  Courts. 

§  1685.  Distinction    between    Proceedings    in    Bankruptcy    and    "Controversies" 

Arising  Out  of  Bankruptcy. 
§  1686.  Jurisdiction  of  United  States  District  Court  in  Bankruptcy  Matters. 
§  1687.  Jurisdiction  of  State   Courts  in   Bankruptcy  Matters. 
■  §  1688.  But  by  Amendment  of  1903  Jurisdiction  Conferred  Also  in  Certain  Cases 

upon  Bankruptcy  Courts. 
§  1689.  Cases  under  §  70  (e)  Included. 

§  1690.  Plenary  Suits  against  "Adverse  Claimants"  in  Bankruptcy  Courts. 
§  1691.  Plenary  Suits  by  Trustees  Not  "Proceedings  in  Bankruptcy,"  but  "Con- 
troversies." 
§  1693.  But  When  Not  to  Be  Brought  in  Bankruptcy  Court. 

§  1693.  Third  Parties  Not  to  Resort  to  Bankruptcy  Court  Where  Neither  Prop- 
'  erty  in  Its  Custody  nor  Either  Party,  Party  to  Bankruptcy  Proceed- 

ings. 
§  1693J4.  Lienholders   on   Property  in   Custody   of   Bankruptcy   Court   Maintain- 
"  ing  Plenary  Suits  in  District  Court. 

§  1694.  Actions  in  Personam  for  Debts  Not  to  Be  Brought  in  Bankruptcy  Courts. 
'■§  1695.  No  Plenary  Suits  before  Referee. 

SUBDIVISION   "a." 

§  1696.  Jurisdiction  by  Consent. 

§  1697.  Likewise   Debtors   Owing  Money   May  Confer  Jurisdiction  by   Consent. 

§  1698.  What  Constitutes  Consent. 
'  §  1699.  But  Consent  Confers  Jurisdiction  Only  in  Plenary  Actions,  unless  Prop- 
erty in  Custodia  Legis. 

§  1700.  No  Jurisdiction  by   Consent   Where   No    Custody  and   Neither   Litigant 
Party  to  Bankruptcy  Proceedings. 

§  1701.  Trustee  May  Not  Object,  if  Adverse  Claimant  Consents. 

§  1703.  Thus,  Not  to  Plenary  Suit  in  Bankruptcy  Court  by  Adverse  Claimant  in 
Possession. 

§  1703.  No  Indirect  Review  by  Suing  Trustee  in  United  States  District  Court, 
Where   Litigants   Dissatisfied   in   Bankruptcy   Proceedings. 

§  1704.  After  "Consent"  Too  Late  to  Retract. 

SUBDIVISION    "b." 

§  1705.  "Ancillary"  Bankruptcy  Proceedings  Maintainable. 
§  1705J^.  Issuing  and  Inforcing  Process  Outside  District. 

§  1706.  But  May  Marshal  Liens  and  Sell  Personal  Property  in  Actual  Custody 
Though  in  Another  State. 
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§  1706^.  How  as  to  Real  Estate  in  Another  State. 

§  1707.  Property  in  Other  States  Not  in  Actual  Custody,  to  Be  Protected  Only 
by  Independent  Suit  or  Ancillary  Proceedings. 

§  1708.  Bankruptcy  Receiver's   Power  in  Another  District  Before  Adjudication.. 

§  1709.  After  Adjudication,  Trustee  (and  Perhaps  Also  Receiver)  May  Institute- 
Proceedings  in  Another  District. 

§  1709J4.  Scope  of  Ancillary  Proceedings. 

SUBDIVISION    "C." 

§  1710.  Other  Actions  Maintainable  by  Trustee. 

§  1711.  Whether  May  Maintain  Partition  Proceedings. 

DIVISION  3. 

§  1713.  Who  May  Bring  Plenary  Suits  against  "Adverse  Claimants." 

§  1713.  Legal  Proceedings  Resulting  in  Recovery  of  Concealed  Assets,  etc.. 
Creditor  Entitled  to  Reimbursement. 

§  1714.  Must  Have  Resulted  to  Benefit  Estate,  Else  No  Reimbursement. 

§  1715.  Property  Must  Have  Been  "Transferred,"  or  "Concealed"  by  "Bank- 
rupt,"  Else  No   Reimbursement. 

§  1716.  Creditors  May  Not  Bring  Independent  Plenary  Actions  in  Bankruptcy 
Court. 

§  1717.  Whether  Receivers  May  Institute  Plenary  Suits  for  Property  or   Debts. 

§  1718.  After  Appointment  of  Trustee  Suits  Not  to  Be  Instituted  by  Creditors. 

§  1719.  Creditors  Maintaining  Suits  in  Trustee's  Name. 

§  1720.  Trustee  May  Institute  Suits  for  Recovery  of  Property. 

§  1721.  May  Sue  in  State  Court. 

§  1732.  May  Sue  without  First  Obtaining  Leave. 

§  1723.  May  Sue  in  Bankruptcy  Court  for  Recovery  of  Property  Transferred 
by  Bankrupt. 

§  1724.  May  Institute  Suits  against  Debtors  to  Recover  Money  Judgments. 

§  1724J/2.  May  Sue   Creditors'   Committee  for   Conversion  of  Assets. 

DIVISION  4. 
SUBDIVISION    "a." 

§  1725.  Nature  of  Plenary  Suits  against  "Adverse  Claimants." 

§  1726.  Receivers  May  Be  Appointed. 

§  1727.  Writs  of  Injunction  and  Sequestration  Issuable. 

§  1738.  Retransfer  or  Surrender  of  Choses  in  Action  May  Be  Ordered. 

§  17385^.  May  Sue  in  Equity  for  Accounting. 

§  1739.  Trustee  Not  Confined  to  Suits  in  Equity,  and  in  Proper  Case  May  Sue 

at  Law  for  Recovery  of  Property  or  its  Value. 
§  1730.  And  Should  Sue  at  Law  unless  Remedy  Inadequate. 
§  1730yi.  Facts   Conferring   Federal  Jurisdiction  to   Be   Pleaded  and   Proved. 
§  1730^.  Special  Masters. 

SUBDIVISION    "b." 

§  1731.  Whether  Petition  to  Show  Inadequacy  of  Assets. 

§  1733.  Return  of  Execution  Unsatisfied,  Not  Always  Prerequisite. 

§  1733.  Insolvency  Not  Necessary  Where  Actual  Intent  to  Defraud  Proved. 

§  1734.  "Insolvency,"    Here    Means    Inadequacy   of   Assets,    Not   Mere    Inability 

to  Pay  "in   Due   Course.'' 
§  1734J4-  Whether  Exempt  Property  Included  Determined  by  State  Law. 
§  1734J^.  Allowance   of   Claim,   Subrogation   and    Reimbursement   of   Transferee 
on  Setting  Aside  Constructively  Fraudulent  Transfer. 
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§  1735.  Pleadings   to   Show  Trustee's   Representative   Capacity. 

§  1736.  Trustee  Presumed  to  Represent  Creditors  and  to  Be  Authorized  to  Act; 

Though  No  Claims  Proved. 
§  1737.  Tender  of  Actual  Consideration  Paid,  Not  Necessary. 
§  1738.  Whether  Transfer  Voidable   Only   as   to   Some   Creditors,   Nevertheless, 

Avoided  as  to  All. 
§  1739.  Charging  Same  Transaction  in  Alternative,   Fraudulent  or   Preferential, 

Not  Inconsistent. 
§  1740.  All  Matters  Proper  in  Creditor's  Bill,  Proper  Here. 
§  1741.  Both   Bankrupt  and  Transferee  in  Fraudulent  Transfer  Proper  Parties, 

Though  Bankrupt  and  Intermediate  Transferee  Not  Necessary. 
§  1742.  Several  Acts  Committed  with  Common  Design,  Joinable. 
§  17425/2-  Conspiracy  to  Defraud. 
§  1743,  Property  to  Be  Shown  to  Belong  to  Estate. 
§  1744.  Fraudulent  Intent  to  Be  Alleged  and  Proved. 
§  1745.  Fraud,  a  Question  of  Fact. 
§  1746.  Burden  of  Proof. 
§  1747.  Schedules   and    General    Examination    of   Bankrupt    Inadmissible    against 

Transferee. 
§  1748.  Appraisal   in   Bankruptcy   Inadmissible   against  Transferee. 
§  1749.  Declarations  of  Transferror  after  Transfer. 

§  1750.  Failure  to  Produce  Important  Evidence,  Presumption  of  Fraud. 
§  175054.  Badges  of  Fraud  and  Latitude  of  Evidence. 
§  1750^.  Possession  as  Prima  Facie  Proof  of  Ownership. 

§  1751.  Existence  of  Other  Creditors  at  Time  of  Transfer,  to  Be  Shown,  Unless. 
§  175154.  Election  of  Remedies. 

§  1752.  Collateral  Attack  on  Collusive  Receiverships. 

§  1753.  Suing  in  United  States  District  Court,  Suit  Follows  Usual  Course. 
§  175354.  Whether,   Where    No   Jury,    Court   to   Take    Evidence    Considered   In- 
competent, etc. 
§  175354.  But  Bankruptcy  Court  Has  Full  Equity  Powers. 
§  1753^.  Statutory  Prerequisites   to  "Maintaining  Suits." 
§  1754.  Allegation  of  Diverse  Citizenship  Not  Requisite. 
§  1755.  Service   on   Nonresidents  When  Suit  in  United  States  District  Court. 
§  1756.  Security   for   Costs   and   Injunction   Bond   When   Suit  in   United    States 

District  Court. 
§  1757.  Answering  under  Oath  Requiring  Testimony  to  Overcome. 
§  1758.  If   Suit   in   United    States    District    Court,    Party    Not   to   Impeach    Own 

Witness. 
§  1759.  State    Statutes    Permitting    Cross-Examination    of    Adverse    Party,    etc.. 

Not  Followed. 
§  175954.  No   Demurrer  to  Answer   in   Federal   Court. 
§  1760.  Where   Trustee   Sues   in   State   Court,    Suit   Follows   Usual   Course   and 

Parties  Have  Usual  Rights,  There. 

SUBDIVISION   "C." 

§  1761.  Representative  Capacity  of  Trustee  to  Be  Alleged. 

§  I76I54.  Pleading  Claims  of  Creditors  and  Inadequacy  of  Assets. 

§  1762.  Each  Element  of  Preference  to  Be  Alleged  and  Proved. 

§  1763.  Insolvency  at  Time  of  Transfer. 

§  1763   1/10.  Admissibility   of   Schedules,   Inventory   and   Appraisal,   and   General 

Examination   of  the   Bankrupt. 

§  1763  3/10.  Admissibility  of  Bankrupt's  Books. 
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§  1763  3/10.  Whether  Sale  by  Receiver  in  State  Court  or  by  Trustee  in  Bank- 
ruptcy  Competent. 

§  1763  4/10.  Referee's  Allowance  of  Claims,  Whether  Admissible. 

§  1763  5/10.  Return  of  Execution  Unsatisfied,  Whether  Prima  Facie  Proof  of 
Insolvency. 

§  1764.  Reasonable    Cause   of    Belief. 

§  1765.  Eflfect  of  Transfer  to  Give  Greater  Percentage  of  Debt. 

§  1766.  Antecedent  Debt. 

§  1767.  Facts,  Not  Evidence,  nor  Legal  Conclusions,  to  Be  Pleaded. 

§  1768.  Burden  of  Proof  of  Each  Element  on  Trustee. 

§  1769.  Demand   Not  Requisite. 

§  1770.  Nor  Tender  Back. 

§  1770>^.  On  Surrender,  Creditor  Entitled  to  Prove  Claim  for  Share  of  Divi- 
dends. 

§  1770^.  Or,  Dividends  May  Be  Offset. 

§  1770^.  Amendment. 

§  177054.  Procedure  to  Follow  Procedure  of  Forum. 

§  17705^.  Directing  a  Verdict. 

§  1770^.  Interest. 

§  1770^.  Reimbursement  for  Expenses,  etc. 


§  1771.  Referee's  Order  of  Allowance  or  Disallowance,  Res  Judicata. 

§  1772.  Also  His  Order  Determining  Validity  and  Priority  of  Liens. 

§  1773.  Referee  Not  to  Impeach  Own  Order. 

§  1774.  Adjudication   as   to   Fraud   on   Discharge,    Not   Res   Judicata  in   Suit  by 

Trustee. 
§  177454.  Unsuccessful    Opposition  to    Discharge  for    False    Written    Statement 

Not  Res  Judicata  That  Debt  Not  on  False  Pretenses. 
§  177454.  Adjudication    of    Bankruptcy    for    Fraudulent    Transfer    Whether    Res 

Adjudicata  on  Trustee's  Suit. 
§  1775.  Refusal  of  Summary  Order  to  Surrender  Assets  Not  Res  Adjudicata  in 

Plenary  Action. 
§  1776.  Whether  Adjudication  in   Bankruptcy   Res  Adjudicarta  as   to   Insolvency 

When  Act  Committed,  if  Insolvency  Essential  Element. 
§  177654-  Adjudication  Not  Binding  on  Those  Not  Entitled  to  Oppose. 
§  1776^.  General    Adjudication,    Where    Several    Acts    Charged,    Not    Res    Ad- 
judicata. 
§  1777.  At  Any  Rate,  Adjudication  on  Ground  of  Preference  Not  Res  Judicata 

on  Issue  of  "Reasonable  Cause  for  Belief." 
§  17775^.  No  Collateral  Attack  on  Adjudication. 
§  177754-  Nor  on  Regularity  of  Appointment. 
§  17775^.  Nor   on   Administrative   Order. 

§  177754.  Bankruptcy    Court's   "Call"    or   "Assessment"    or   "Unpaid    Stock   Sub- 
scription." 
§  1777^.  Miscellaneous  Holdings  as  to  Res  Adjudicata. 

§  1652.  Jurisdiction  over  "Adverse  Claimants." — Third  parties 
having  at  the  time  of  the  bankruptcy  possession  of  the  tangible 
property  or  funds  involved,  under  claim  of  a  beneficial  or  adverse 
interest  therein,  cannot  be  obliged  to  surrender  them,  nor  can 
third  parties  owing  debts  to  the  bankrupt  at  the  time  of  the  bank- 
ruptcy, be  obliged  to  pay  the  debts,  nor  can  such  parties  be  obliged 
to  submit  their  rights  in  such  property,  funds  or  debts  for  deter- 
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mination  to  the  bankruptcy  court,  by  summary  proceedings  in  the 
bankruptcy  proceedings,  even  on  notice  and  hearing:  Such  prop- 
erty, funds  or  debts  thus  owed  or  adversely  held,  are  to  be  reached 
only  by  instituting  plenary  suits,  in  which  the  parties  may  be 
brought  into  court  by  due  service  of  summons  or  subpoena,  plead- 
ings may  be  filed,  issues  joined  and  trial  had,  in  accordance  with 
the  usual  forms  of  procedure. ^ 

Obiter,  Bardes  v.  Bank,  178  U.  S.  524,  4  A.  B.  R.  163:  "It  was  also  repeatedly 
held  by  this  Court  that  the  right  of  an  assignee  in  bankruptcy  to  assert  a  title 
in  property  transferred  by  the  bankrupt  before  the  bankruptcy  to  a  third  person, 


1.  Compare  cases  cited  under  the 
subject  of  summary  jurisdiction  over 
bankrupts  and  others,  post,  §§  1794  and 
1795. 

Beach  v.  Macon  Grocery  Co.,  8  A. 
B.  R.  751,  116  Fed.  143  (C.  C.  A.);  In 
re  Rockwood,  1  A.  B.  R.  273,  91  Fed. 
363  (D.  C.  Iowa);  In  re  Kelly,  1  A 
B.  R.  306,  91  Fed.  504  (D.  C.  Tenn.) ; 
In  re  Flynn  &  Co.,  11  A.  B.  R.  318, 
126  Fed.  422  (D.  C.  N.  Car.);  In  re 
Scherber,  13  A.  B.  R.  616,  131  Fed.  131 
(D.  C.  Mass.);  Hinds  v.  Moore,  14  A. 
B.  R.  1,  134  Fed.  331  (C.  C.  A.  Tenn., 
reversing  In  re  Leeds  Woolen  Mill 
Co.,  13  A.  B.  R.  136,  139  Fed.  932); 
Goodnough  Mercantile  &  Stock  Co.  v. 
Galloway,  19  A.  B.  R.  244,  156  Fed. 
504  (D.  C.  Ore.);  In  re  Eurich's  Fort 
Hamilton  Brew.,  19  A.  B.  R.  798,  158 
Fed.  644  (D.  C.  N.  Y.) ;  compare,  im- 
pliedly, In  re  Darlington,  30  A.  B.  R. 
805,  163  Fed.  389  (D.  C.  N.  Y.);  Mound 
Mines  Co.  v.  Hawthorne,  33  A.  B.  R. 
242,  173  Fed.  883  (C.  C.  A.  Colo.), 
quoted  at  §  1796;  obiter,  In  re  Driggs, 
22  A.  B.  R.  621,  171  Fed.  897  (D.  C.  N. 
Y.),  quoted  at  §  1678;  Babbitt  v. 
Butcher,  216  U.  S.  103,  23  A.  B.  R. 
519,  quoted  at  §  1796;  In  re  Zotti,  33  A. 

B.  R.  813,  178  Fed.  304  (D.  C.  N.  Y., 
reversing  33  A.  B.  R.  601),  quoted  at 
§  1681;  In  re  Peacock,  24  A.  B.  R.  159, 
178  Fed.  851  (D.  C.  N.  Car.);  In  re 
Gill,  26  A.   B.   R.   883,  190  Fed.   726   (C. 

C.  A.);  Bear  Gulch,  etc.,  Co.  v.  Walsh, 
28  A.  B.  R.  724,  198  Fed.  351  (D.  C. 
Mont.);  In  re  Big  Cahaba  Coal  Co.,  26 
A.  B.  R.  910,  190  Fed.  900  (D.  C.  Ala.); 
First  Natl.  Bank  v.  Hopkins,  29  A.  B. 
R.  434,  199  Fed.  873  (C.  C.  A.  Ga.); 
In  re  Boston-Cerrillos  Mines  Corpora- 
tion, 30  A.  B.  R.  739,  206  Fed.  794 
(D.  C.  N.  Mex.);  In  re  Auerbach,  29 
A.  B.  R.  791,  203  Fed.  193  (C.  C.  A. 
N.  Y.);  In  re  Bacon,  38  A.  B.  R.  565, 
196  Fed.  986  (D.  C.  N.  Y.);  obiter,  In 
re  George  A.  Glenn,  25  A.  B.  R.  806, 
185  Fed.  554  (D.  C.  Pa.);  In  re  Rath- 
man,  25  A.  B.  R.  346,  183  Fed.  913   (C. 


C.  A.  S.  D.);  Johnston  v.  Spencer,  27 
A.  B.  R.  800,  195  Fed.  315  (C.  C.  A. 
Colo.) ;   In  re   Mimms  and  Parham,  37 

A.  B.  R.  469,  193  Fed.  376  (D.  C.  Ky.); 
In  re  United  Wireless  Tel.  Co.,  27  A. 

B.  R.  1,  193  Fed.  338  (D.  C.  N.  J.);  In 
re  Zotti,  26  A.  B.  R.  234,  186  Fed. 
84  (C.  C.  A.  N.  Y.,  affirming  33  A.  B. 
R.   812,   178   Fed.   304). 

Compare,  where  facts,  however,  are 
too  meagrely  stated  in  the  report  of 
the  case,  to  settle  the  question  of  ac- 
tual possession  or  control  of  the  real 
estate  involved.  In  re  Pickens  &  Bro., 
26  A.  B.  R.  6,  184  Fed.  954  (D.  C.  Ga.). 

In  re  Horgan,  21  A.  B.  R.  31,  164 
Fed.  415  (C.  C.  A.  Mass.).  In  this 
case  sureties  on  a  bail  bond  for  the 
bankrupt  were  sustained  in  their  ob- 
jection to  the  jurisdiction  of  the  court, 
to  summarily  order  them  to  surrender 
moneys  left  with  them  as  security 
where  they  claimed  liens  for  expenses 
and  for  attorney's  fees,  though  the  lia- 
bility on  the  bail  was  terminated  by 
the  court's  exoneration  of  the  bank- 
rupt. 

In  re  Buntrock  Clothing  Co.,  1  A.  B. 
R.  455,  457,  92  Fed.  886  (D.  C.  Iowa) : 
This  case  was  decided  before  the 
Amendment  of  1903,  and  might  have 
been  decided  on  the  broader  grounds 
that  no  jurisdiction,  either  plenary  or 
summary,  existed,  yet  the  decision  was 
placed  on  the  ground  that  the  proceed- 
ings were  summary;  the  court  saying: 

"*  *  *  Upon  their  refusal  to  yield  up 
possession  thereof  he  obtained  from 
the  referee  the  issuance  of  an  order 
directing  them  to  show  cause  why  they 
did  not  deliver  up  possession  of  the 
property  to  the  trustee.  *  *  *  As  i» 
said  by  the  Supreme  Court  in  the  case 
just  cited  (Yeatman  v.  Inst.,  95  U.  S. 
764),  if  the  trustee  questions  the  va- 
lidity of  the  mortgages,  he  can  attack 
the  same  by  proper  proceedings  to  that 
end,  or  he  may  redeem  the  property 
by  payment  of  the  mortgage  liens,  or 
in  other  ways  may  perhaps  protect  the 
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who  now  claimed  it  adversely  to  the  assignee,  could  only  be  enforced  by  a 
plenary  suit,  at  law  or  in  equity,  under  the  second  section  of  the  Act  of  1867; 
and  not  by  summary  proceedings  under  the  first  section  thereof,  notwithstand- 
ing the  declaration  in  that  section  that  the  jurisdiction  in  bankruptcy  should 
extend  'to  the  collection  of  all  the  assets  of  the  bankrupt,'  and  'to  all  acts,  mat- 
ters and  things  to  be  done  under  and  in  virtue  of  the  bankruptcy'  until  the 
close  of  the  proceedings  in  bankruptcy.  Smith  v.  Mason  (1871),  14  Wall.  419; 
Marshall  v.  Knox  (1872),  16  Wall.  551,  557;  Eyster  v.  Gaff  (1875),  91  U.  S.  521, 
525." 

In  re  Andre,  13  A.  B.  R.  134,  135  Fed.  736  (C.  C.  A.  N.  Y.) :  "Prior  to  the  deci- 
sion in  Bardes  v.  Hawarden  Bank,  *  *  *  it  was  supposed  by  some  of  the  Federal 
courts  that  pursuant  to  the  provisions  of  §  S3  of  the  Act,  the  bankruptcy  courts 
had  jurisdiction  of  all  suits  brought  by  trustees  respecting  property  claimed  to 
belong  to  the  bankrupt's  estate  which  was  being  administered  by  the  trustee  and 
which  the  bankrupt  had  transferred  in  contravention  of  the  Act,  and  many  of 
the  courts  which  had  adopted  this  construction  of  the  section  sanctioned  the 
exercise  by  the  bankruptcy  courts  of  the  power  under  §§  2  and  69  to  take  such 
property  into  its  custody  for  the  preservation  of  the  estate  pending  the  appoint- 
ment of  the  trustee,  notwithstanding  it  was  in  the  possession  of  some  third 
person  claiming  an  adverse  title  to  it.  The  Bardes  case  decided  that  it  was  the 
intention  of  Congress,  manifested  by  §  23,  'that  controversies  not  strictly  or 
properly  part  of  the  proceedings  in  bankruptcy,  but  independent  suits  brought 
by  the  trustee  in  bankruptcy,  which  assert  a  title  to  money  or  property  as  assets 
of  a  bankrupt  against  strangers  to  those  proceedings  should  not  come  within 
the  jurisdiction  of  the  district  courts  of  the  United  States  'unless  by  consent 
of  the  proposed  defendant.'  If  Congress  did  not  intend  these  controversies 
to  be  adjudicated  by  the  bankruptcy  courts,  it  cannot  be  reasonably  supposed 
that  Congress  intended  to  permit  the  bankruptcy  courts  to  adjudicate  contro- 
versies respecting  the  title  to  the  bankrupt's  property  with  adverse  claimants 
before  the  appointment  of  a  trustee  against  the  consent  of  the  adverse  claim- 
ant, and  it  would  follow  that  the  reasonable  construction  of  the  power  con- 
interests  of  creditors,  but  he  can  not  workable  rule  for  exceptions  to  the 
by  summary  proceedings  compel  the  well-established  proposition  that  ad- 
delivery  of  possession  of  property  by  verse  claimants  in  possession  are  not 
third  parties,  who  hold  the  same  as  to  be  proceeded  against  summarily,  nor 
mortgagees,  and  whose  possession  an-  does  it.  furnish  an  excuse  for  the  cred- 
tedates  the  filing  of  the  proceedings  in  itors'  or  the  receiver's  failure  to  re- 
bankruptcy."  sort   to   the   remedies   which   rightfully 

In  re  Davis  Tailoring  Co.,  16  A.  B.  lay  open  to  them.  Similarly  out  of  line 
R.  486,  144  Fed.  285  (D.  C.  N.  J.);  in-  with  the  authorities,  appears  to  be  the 
terentially,  Horskins  v.  Sanderson,  13  case  In  re  Nechamkus,  19  A.  B.  R.  189, 
A.  B.  R.  102,  132"  Fed.  415  (D.  C.  Vt.);  153  Fed.  867  (D.  C.  N.  Y.),  wherein 
Publishing  Co.  v.  Hutchinson  Co.,  17  the  court  ordered  a  transferee  of  a 
A.   B.   R.  427   (Sup.   Ct.   Mich.).  horse  to  surrender  it,  though  perhaps. 

Similarly,  out  of  line  with  the  great  in  this  case  there  was  no  objection 
weight  of  authority  is  In  re  Haupt  raised  to  the  jurisdiction;  similarly  out 
Bros.,  18  A.  B.  R.  585,  153  Fed.  239  (D..  of  line  appears  the  obiter,  In  re  Berko- 
C.  N.  Y.),  wherein  the  court  (before  witz,  22  A.  B.  R.  227,  173  Fed.  1013 
adjudication),    ordered   the   receiver   to       (D.  C.  N.  J.). 

take   summary   possession   of   property  Contra,  where  the  court  sustained  the 

in  the  hands  of  relatives  of  the  bank-  referee  in  ordering  seizure  from  the 
rupt  claiming  to  own  it.  The  adden-  possession  of  an  irresponsible  vendee 
dum  of  the  court  that  "remedy  here  of  the  bankrupt's  entire  stock  of  goods, 
asked  for  is  confessedly  a  most  drastic  In  re  Knopf,  16  A.  B.  R.  432,  144  Fed. 
one;  it  should  not  be  used  except  in  245  (D.  C.  S.  C).  This  decision  is  out 
the  clearest  case  and  to  prevent  ob-  of  line  with  the  cases  and  cannot  be 
vious  loss  through  equally  obvious  brought  into  harmony  with  the  great 
fraud,"  hardly  seems  to  lay  down  any       weight  of  authority. 
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ferred  by  §  3  and  §  69  should  be  that  it  extends  only  to  taking  custody  of  prop- 
erty belonging  to  the  bankrupt  or  which  is  in  his  possession  or  that  a  third 
person,  as  his  bailee  or  agent,  and  not  the  property  in  the  possession  of  an 
adverse  claimant.  This  power  must  of  course  confer  jurisdiction  upon  the 
bankruptcy  court  to  ascertain  whether  the  property  is  in  the  possession  of  the 
bankrupt  or  his  bailee  or  agent,  or  whether  it  is  in  the  possession  of  an  adverse 
claimant  and  consequently  to  institute  and  entertain  an  appropriate  proceeding 
for  that  purpose,  and  this  proceeding  must  necessarily  be  a  summary  one,  be- 
cause as  no  trustee  had  been  appointed  there  is  no  person  to  represent  the 
estate  as  a  party  to  a  formal  suit.  Section  23  of  the  Bankrupt  Act,  as  amended 
in  1903,  confers  jurisdiction  upon  the  district  courts  without  the  consent  of  the 
defendant  in  suits  for  the  recovery  of  property  where  the  bankrupt  has  within 
a  specified  time  made  a  preferential  or  fraudulent  transfer  of  any  of  his  prop- 
erty (subdivision  b  of  §  60  and  subdivision  e  of  §  67).  This  amendment,  how- 
ever, cannot  affect  the  original  meaning  of  §§  2  and  69,  and  the  construction 
of  these  sections  must  remain  as  it  was  before.  We  conclude  that  it  is  only  in 
cases  in  which  the  property  of  the  bankrupt  is  in  the  possession  of  a  party  not 
an  adverse  claimant  that  the  courts  of  bankruptcy  have  authority  under  these 
sections  to  interfere  with  it  unless  the  adverse  claimant  chooses  to  consent,  but 
that  these  courts  have  jurisdiction  to  entertain  proceedings  to  ascertain  whether 
there  is  an  adverse  claimant  and  that  the  mere  refusal  of  a  person  in  possession 
to  surrender  the  property  does  not  constitute  him  an  adverse  claimant." 

In  re  Grassier  &  Reichwald  (Consani  v.  Brandon),  18  A.  B.  R.  694,  154  Fed. 
478  (C.  C.  A.  Calif.):  "The  only  question  *  +  *  jg  whether  the  proper 
remedy  of  the  trustee  to  recover  the  money  which  was  obtained  by  the  peti- 
tioner was  a  plenary  suit  in  court  or  a  summary  proceeding  such  as  he  adopted. 
If  the  property  had  been  in  the  adverse  possession  of  the  petitioner  [petitioner 
on  review]  before  the  bankrupts  filed  their  petition  to  be  adjudicated  bank- 
rupts there  can  be  no  doubt  that  a  plenary  suit  would  have  been  necessary. 
For  further  quotation,  see  post,  §  1796.  Goodnough  Mercantile  &  Stock  Co, 
V.  Galloway,  19  A.  B.  R.  344,  156  Fed.  504  (D.  C.  Ore.). 

Cooney  v.  Collins,  33  A.  B.  R.  840,  176  Fed.  189  (C.  C.  A.  Montana):  "John 
W.  Cooney,  by  his  verified  answer  not  only  claims  the  absolute  right  to  hold 
all  the  property  in  question  as  against  everybody,  but  specially  alleges  the 
reasons  for  his  claim  of  ownership  of  it.  Of  course,  his  allegations  in  that 
behalf  may  not  be  true;  still  they  make  a  case  of  adverse  claim  to  the  prop- 
erty on  his  part,  to  overcome  which  it  was  essential  for  the  trustee  to  pro- 
ceed in  accordance  with  the  provisions  of  §  33  of  the  Bankruptcy  Act  and  not 
by  summary  proceedings  in  bankruptcy.  We  think  the  case  of  Jaquith  v. 
Rowley,  188  U.  S.  630,  9  Am.  B.  R.  535,  is  directly  in  point,  on  the  authority 
of  which  the  judgment  of  the  District  Court  should  be  reversed,  with  direc- 
tions  to   order  the   dismissal   of  the   trustee's   petition." 

McNulty  V.  Feingold,  13  A.  B.  R.  338,  139  Fed.  1001  (D.  C.  Pa.) :  "The  parties 
here  have  been  adjudged  bankrupts,  a  trustee  appointed,  and  suit  is  instituted 
by  him  against  third  parties  for  the  value  of  property  fraudulently  conveyed 
to  them  by  the  bankrupt.  It  is  therefore  a  controversy  at  law  or  in  equity, 
within  the  provision  of  §  33,  and  not  a  proceeding  in  bankruptcy,  wherein 
summary  proceeding  can  be  had." 

In  re  Adams,  12  A.  B.  R.  367,  130  Fed.  381  (D.  C.  R.  I.):  "As  it  is  clear 
from  the  report  of  the  referee,  and  from  his  decree,  that  Nash  was,  properly 
speaking,  an  adverse  claimant,  the  referee,  upon  objection,  should  have  de- 
clined to  finally  adjudicate  the  merits  of  the  case  on  a  summary  petition." 

In  re  Teschmacher  &  Mrazay,  11  A.  B.  R.  549,  137  Fed.  738  (D.  C.  Pa.) :  "As 
I  understand  the  decisions  of  the  Supreme  Court  in  Bardes  v.  Bank,  178  U.  S. 
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534,  4  A.  B.  R.  163;  Mueller  v.  Nugent,  184  U.  S.  1,  7  A.  B.  R.  S34;  Louisville 
Trust  Co.  V.  Comingor,  194  U.  S.  18,  7  A.  B.  R.  431;  Jaquith  v.  Rowley,  188  U. 
S.  630,  9  A.  B.  R.  535,  and  other  decisions  cited  in  those  cases,  a  court  of  bank- 
ruptcy, before  the  amendments  of  1903  were  passed,  had  jurisdiction  to  inquire 
summarily  upon  petition  and  answer  whether  property  alleged  to  belong  to  the 
bankrupt,  but  found  in  the  possession  of  a  third  person  when  the  petition  was 
filed,  was  held  by  such  person  as  the  bankrupt's  agent  or  mere  representative; 
End  in  the  exercise  of  this  jurisdiction  the  court  was  of  necessity  empowered 
to  inquire  to  some  extent  concerning  the  merits  of  the  claim  of  title,  or  of  a 
right  to  retain  possession,  that  might  be  set  up  by  the  person  in  whose  hands 
the  property  was  found.  If  the  result  of  the  inquiry  was  to  satisfy  the  court 
that  a  real  adverse  claimant  existed — no  matter  how  ill-supported  it  might  ap- 
pear to  be — the  court  had  no  power  to  go  further  in  that  form  of  proceeding 
and  decide  summarily  the  question  whether  or  not  the  claimant  was  entitled  to 
prevail.  It  then  became  necessary,  because  the  Bankrupt  Act  so  declared,  to 
remit  the  contestants  to  a  plenary  suit,  either  in  a  State  court  or  in  a  Circuit 
Court  of  the  United  States,  whichever  might  prove  to  be  the  appropriate  tribu- 
nal. In  either  forum,  however,  the  dispute  was  to  be  conducted  by  a  plenary 
suit,  and  not  in  a  summary  fashion.  The  amendments  of  1903,  as  I  understand 
their  scope,  have  made  at  least  one  change  in  these  rules.  They  have  con- 
ferred jurisdiction  upon  the  District  Court  to  entertain  some  of  the  plenary 
suits  which  theretofore  could  only  have  been  brought  in  a  State  couyt  or  in 
the  Circuit  Court,  but  the  other  rules  of  procedure  laid  down  by  the  Supreme 
Court  are  still  to  be  followed.  The  District  Court,  sitting  as  a  court  of  bank- 
ruptcy, may  still  inquire  summarily  concerning  the  ownership  of  property  al- 
leged to  belong  to  the  bankrupt,  although  it  be  found  in  the  possession  or  cus- 
tody of  a  third  person.  But,  if  the  court  should  discover  that  such  person  is 
holding  the  property  under  a  real  claim  of  title  or  right  of  possession  and  is 
not  merely  the  alter  ego  of  the  bankrupt,  it  is  still  the  duty  of  the  court  to 
desist  from  pursuing  the  summary  remedy  further,  and  to  remit  the  contestants 
to  a  plenary  suit,  although  the  suit,  instead  of  being  brought  in  a  State  court 
or  a  Circuit  Court  of  the  United  States,  may  now  be  brought  in  the  District 
Court  itself,  and  may  there  be  pursued  to  final  judgment." 

In  re  Manning,  10  A.  B.  R.  497,  123  Fed.  180  (D.  C.  S.  Car.):  "The  court 
in  bankruptcy  has  no  jurisdiction  by  summary  proceedings  to  collect  money 
from  parties  who  are  indebted  to  the  estate  of  the  bankrupt." 

In  re  Knickerbocker,  10  A.  B.  R.  384,  121  Fed.  1004  (D.  C.  N.  Y.) :  "On  the 
other  hand,  if,  in  the  exercise  of  sound  judicial  discretion,  the  referee  is  satisfied 
that  the  asserted  adverse  holding  of  the  third  party  is  in  good  faith,  and  without 
intent  to  thwart  or  obstruct  a  just  and  equitable  distribution  of  the  bankrupt 
estate  among  the  creditors,  the  moving  party  must  be  relegated  for  his  remedy 
to  an  action,  and  is  not  entitled  to  summary  relief  from  this  court.  *  *  *  The 
remedy  of  the  trustee,  however,  must  be  sought  in  a  plenary  suit  brought  under 
the  provisions  of  §  23  (b),  as  amended  (Act  Feb.  5,  1903,  chap.  487,  §  8;  32 
Stat.  798),  either  in  this  court  or  the  proper  State  tribunal,  at  his  election." 

In  re  Cohn,  3  A.  B.  R.  431,  98  Fed.  75  (D.  C.  N.  Y.) :  This  case  also  was 
decided  before  the  Amendment  of  1903  but  was  placed  upon  the  ground  that 
the  proceedings  were  summary,  the   court   saying: 

"She  was,  therefore,  in  the  position  of  a  third  person,  not  only  claiming  title, 
but  in  possession  of  the  business,  as  much  as  its  intangible  nature  was  capable 
of  being  in  possession.  If  there  was  any  fraud  as  between  her  and  her  mother, 
.so  that  her  title  could  be  avoided  in  favor  of  the  trustee,  that  could  only  be 
inquired  into  and  adjudged  in  a  plenary  suit  brought  against  her  by  the  trustee. 
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Her  rights  could  not  be  adjudicated  in  a  summary  manner  by  the  referee  in  the 
bankruptcy   proceeding." 

In  re  Walsh  Bros.,  21  A.  B.  R.  14,  163  Fed.  352  (D.  C.  Iowa):  "The  appli- 
cation of  the  trustee  is  for  a  summary  order  requiring  Burns  Bros,  to  return 
to  him  property  alleged  to  have  been  transferred  and  delivered  to  them  by  the 
bankrupts  a  month  before  the  bankruptcy  proceedings  were  instituted.  This 
property,  therefore,  has  never  come  into  the  custody  of  the  court  of  bankruptcy. 
Burns  Bros,  appeared  before  the  referee  and  made  claim  to  the  property,  and 
alleged  facts  plainly  showing  their  title  and  right  to  it.  The  claim  so  made 
and  asserted  is  not  a  mere  colorable  one,  but  is  one  that  arose  before  the 
bankruptcy  proceedings,  and  clearly  appears  from  the  allegations  of  the  answer 
to  be  one  that  is  adverse  to  the  bankrupts,  though  it  may  be  voidable  at  the 
election  of  the  trustee.  The  application  of  the  trustee  is  in  the  nature  of  an 
independent  action  by  him  against  Burns  Bros.,  who  are  not  parties  to  the 
bankruptcy  proceedings,  to  avoid  the  transfer  because,  as  he  alleges,  it  is  a 
voidable  preference.  Such  a  suit  is  not  a  part  of  the  'proceedings  in  bank- 
ruptcy,' but  is  a  controversy  either  at  law  or  in  equity  between  the  trustee 
and  a  third  party,  within  the  meaning  of  §  23,  els.  'a'  and  'b,'  of  the  Bankruptcy 
Act  (Act  July  1,  1898,  c.  541,  30  Stat.  552  [U.  S.  Comp.  St.  1901,  p.  3431]). 
*  *  *  Has  a  referee  in  bankruptcy  jurisdiction  to  determine  such  a  con- 
troversy, even  with  the  consent  of  both  parties?  If  the  subject  matter  of  a 
controversy  is  not  within  the  jurisdiction  of  a  referee,  of  course^  consent  will 
not  confer  it,  and  the  court  upon  a  petition  for  review  will  acquire  nbne,  except 
to  determine  the  jurisdiction  of  the  referee.  *  *  *  The  word  'court'  may 
include  the  referee.  Section  1  (7).  But  this  obviously  means  the  referee  when 
acting  upon  a  matter  of  which  is  given  jurisdiction  by  the  act.  The  jurisdiction 
of  the  referee  is  prescribed  by  §  38,  as  follows:  *  *  *  "While  much  of  the 
authority  of  the  court  of  bankruptcy  is  exercised  by  the  referee,  and  rightly  so 
in  proceedings  in  bankruptcy  proper,  none  of  these  clauses,  nor  any  other  pro- 
vision of  the  act,  confers  upon  a  referee  any  authority  or  power  to  act  except 
in  such  proceedings.  It  is  easier  to  state  what  are  not  'proceedings  in  bank- 
ruptcy' than  to  definitely  name  all  that  are;  and  it  is  perhaps  not  advisable  to 
now  attempt  to  accurately  distinguish  between  such  proceedings  and  'contro- 
versies at  law  and  in  equity  between  trustees  as  such  and  adverse  claimants 
concerning  the  property  claimed  by  the  trustees.'  It  is  sufficient  for  the  present 
to  know  that  it  is  definitely  settled  by  the  Supreme  Court  in  the  cases  before 
cited  that  an  action  by  a  trustee  to  recover  property  from  a  third  party  which 
is  alleged  to  have  been  transferred  by  the  bankrupt  prior  to  the  bankruptcy  as 
a  preference  is  not  a  'proceeding  in  bankruptcy,'  within  the  meaning  of  the 
Bankruptcy  Act.  If  the  application  of  the  trustee  in  question  can  be  upheld 
as  a  part  of  the  proceedings  in  bankruptcy,  then  a  suit  to  set  aside  a  convey- 
ance of  real  estate,  or  an  action  to  recover  real  property,  or  any  action  at  law 
or  suit  in  equity  against  a  third  party  claiming  to  own  the  property  as  against 
the  bankrupt,  might  also  be  brought  before  the  referee,  and  the  only  requisite 
to  his  jurisdiction  would  be  that  the  bankrupt  once  owned  the  property  sought 
to  be  recovered.  This  proposition  cannot  be  assented  to.  When  a  referee  may, 
and  when  he  may  not,  proceed  summarily  in  bankruptcy  proceedings  before 
him,  is  well  illustrated  in  two  cases. in  the  Supreme  Court,  viz,  Mueller  v.  Nu- 
gent, *  *  *  and  Louisville  Trust  Co.  v.  Comingor.  +  *  *  The  rule  de- 
ducible  from  these  decisions  is  that,  where  a  third  party  holds  property  at  the 
time  of  the  bankruptcy  merely  as  agent  or  bailee  of  the  bankrupt,  he  may  be 
summarily  required  by  the  referee  or  the  court  of  bankruptcy  to  turn  the  prop- 
erty over  to  the  trustee;  but  where  he  acquires  the  possession  prior  to  the 
bankruptcy,  and  claims  the  right  to  hold  the  property  as  against  the  bankrupt 
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or  the  trustee,  then  the  authority  of  the  referee,  and  of  the  court  of  bankruptcy 
in  summary  proceedings  is  limited  to  determining  whether  the  claim  made  is 
colorable  merely,  or  is  in  fact  adverse  to  the  bankrupt,  and  according  as  it  de- 
termines that  question  will  it  deny  or  retain  jurisdiction  of  the  controversy. 
*  *  *  In  the  present  case  there  can  be  no  doubt  that  Burns  Bros,  set  forth 
in  their  answer  facts  showing  that  they  acquired  possession  of  the  property 
prior  to  the  bankruptcy,  and  asserted  a  claim  thereto  adverse  to  the  bankrupts, 
and  offered  evidence  before  the  referee  tending  to  support  such  claim.  Upon 
this  appearing,  the  referee  should  have  declined  to  proceed  further  with  the 
controversy  and  permitted  the  trustee  to  resort  to  a  court  of  competent  juris- 
diction to  recover  the  property,  if  he,  or  the  creditors,  should  so  elect."  Quoted 
further  at  §   1796. 

In  re  Carlile,  29  A.  B.  R.  373,  199  Fed.  612  (D.  C.  N.  Car.):  "It  is  a  mistake 
to  suppose  that  all  persons  having  transactions  with  one  who  is .  adjudged  a 
bankrupt,  acquiring  rights  of  property  adverse  to  the  bankrupt,  and  therefore 
to  his  trustee,  who  succeeds  to  the  bankrupt's  rights,  may  be  drawn,  without 
their  consent,  into  the  bankrupt  court  before  the  referee,  and  such  rights  sum- 
marily dealt  with,  depriving  them  of  trial  by  jury  and  other  rights  which,  but 
for  the  intervening  bankruptcy,  are  secured  to  them.  Such  a  person  is  not  re- 
quired to  go  into  the  bankruptcy  court  to  assert  his  rights,  nor  can  he,  with- 
out his  consent,  be  drawn  into  it  by  summary  process.  It  is  equally  clear  that 
if  one  be  in  possession  of  property  as  the  bailee  or  agent  of  the  bankrupt,  or 
if  he  takes  from  the  possession  of  the'  trustee  property  belonging  to  the  bank- 
rupt, he  may,  upon  notice,  be  summarily  ordered  to  surrender  such  property 
to  the  trustee.  Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224,  22  Sup.  Ct. 
269,  46  L,.  Ed.  405.  Ihe  referee  may,  upon  petition  of  the  trustee,  and  upon 
-notice  to  such  person,  proceed  to  ascertain  whether  the  person  in  possession 
is  a  bailee  or  agent,  or  otherwise  holds  such  possession  for  the  bankrupt,  or 
whether  he  is  an  adverse  claimant.  If,  upon  such  examination,  ,he  finds  that 
such  person  is  an  adverse  claimant,  he  must  dismiss  the  petition  and  remit 
the  trustee  to  his  plenary  action;  otherwise,  he  may  order  the  delivery  of  the 
property  to  the  trustee." 

§  1653.  Before  Amendment  of  1903  Neither  Summary  nor  Ple- 
nary Jurisdiction  over  Adverse  Claimants  Existed  in  Bankruptcy 
Court. — By  the  decision  of  the  United  States  Supreme  Court  in  1900  in 
the  famous  case  of  Bardes  v.  Bank,  cited  and  quoted  below,  it  was  estab- 
lished that  no  jurisdiction,  except  by  consent,  existed  in  the  United  States 
Bankruptcy  Courts  over  adverse  claimants,  and  that  such  suits  could  only 
be  brought  in  the_  State  Courts,  or  in  cases  of  diversity  of  citizenship,  etc., 
in  the  United  States  Circuit   [now  District]   Court. 

Coder  V.  Arts,  213  U.  S.  223,  22  A.  B.  R.  1:  "The  Bankruptcy  Act,  as  origi- 
nally passed,  did  not  give  the  bankruptcy  courts  jurisdiction  over  plenary  suits 
1o  recover  the  property  alleged  to  belong  to  the  trustee  in  bankruptcy,  except 
with  the  consent  of  the  defendant.  This  was  the  subject  of  full  consideration 
and  determination  in  Bardes  v.  First  Nat.  Bank,  178  U.  S.  524.  Subsequent  de- 
cisions of  the  court  construed  the  act  to  give  the  bankruptcy  courts  jurisdiction 
over  controversies  concerning  the  property  in  the  possession  of  the  bankruptcy 
•courts." 

Of  course,  since  no  jurisdiction  over  such  claimants  existed  in  the  bank- 
ruptcy court  at  all,  a  fortiori  no  jurisdiction  existed  over  them  by  summary 
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proceedings.  Thereupon,  in  1903,  Congress  amended  the  Act  so  as  to  con- 
fer upon  the  bankruptcy  courts  (the  United  States  District  Courts  sitting 
in  Bankruptcy)  jurisdiction  over  suits  brought  by  trustees  for  the  recovery 
of  property  or  the  proceeds  of  property  that  had  been  preferentially  or 
fraudulently  transferred  by  the  bankrupt  within  the  four  months  preced- 
ing the  bankruptcy,  or  which  otherwise  had  been  transferred  by  transactions 
that  would  have  been  voidable  by  creditors  had  there  been  no  bankruptcy. 
The  Amendment,  as  later  will  be  noted,  does  not  confer  jurisdiction  over 
suits  of  all  kinds  in  which  the  trustee  is  interested,  but  only  over  those 
brought  by  him  for  the  recovery  of  property  or  its  proceeds  where  the 
property  has  been  transferred  by  voidable  transfer.  Likewise,  as  later 
will  be  noted,  this  additional  jurisdiction  conferred  by  the  amendment  was 
not  to  be  exercised  by  summary  process,  but  by  regular  plenary  action. 
Therefore,  tlie  summary  jurisdiction  exercisable  by  the  bankruptcy  courts 
was  not  enlarged  whatever  by  the  Amendment  of  1903,  but  was  left  pre- 
cisely as  it  existed  prior  to  the  amendment. 

Although,  then,  the  decisions  before  the  Amendment  of  1903  as  well  as 
those  since,  deny  jurisdiction  to  the  bankruptcy  court  over  adverse  claimants 
by  summary  process,  few  of  them  place  the  denial  squarely  upon  the  single 
ground  that  the  attempt  to  exercise  it  was  by  summary  process,  but  rather 
upon  the  more  inclusive  ground  that  no  jurisdiction  whatever  over  adverse 
claimants  existed.  So  the  cases  before  the  Amendment  of  1903  are  not, 
in  general,  strictly  in  point  under  the  proposition  that  no  summary  juris- 
diction over  adverse  claimants  exists  in  the  bankruptcy  courts.  Yet,  in 
order  to  understand  the  scope  of  the  Amendment,  it  is  proper  to  consider 
the  law  as  it  stood  before  the  Amendment. ^ 

2.    See  history  as  set  forth   in   In  re  Wall  v.  Cox,  5  A.  B.  R.  727,  181  U.  S. 

Andre,   13   A.   B.    R.   134,   135   Fed.   736  344  (101  Fed.  403).    Obiter,  In  re  Walsh 

(C.  C.  A.  N.  Y.),  quoted  ante,  at  §  1653.  Bros.,  31  A.  B.  R.  14,  163  Fed.  352  (D. 

Louisville  Trust  Co.  v.  Comingor,  7  A.  C.   Iowa). 

B.  R.  421,  184  U.  S.  18   (affirming  Sin-  Inferentially,  Mueller  v.  Nugent,  7  A. 

sheimer  v.  Simonson,  5  A.  B.  R.  537,  107  B.  R.  224,  184  U.  S.  1,  discussed  in  In 

Fed.   898,  C.  C.  A.    Ky.,  discussed  In  re  re  Michie,  8  A.   B.  R.  736,  and  quoted 

Michie,  8  A.   B.   R.   737,   116  Fed.   749);  under     topic     of,   "Summary     Orders,"- 

Mitchell  V.  McClure,  4  A.  B.  R.  177,  178  post,  §  1822.     Obiter,  Mueller  v.  Bruss,. 

U.  S.  539  (affirming  1  A.  B.  R.  53.  91  Fed.  8   A.   B.   R.  445,  112  Wis.   406   (Sup.   Ct. 

621);  Burnett  v.  Morris  Mercantile  Co.,  Wis.).      In   re   Nixon,   6   A.   B.   R.   693, 

I  A.    B.    R.    229,    91    Fed.    365    (D.    C.  698,  110  Fed.  633  (D.  C.  Mont.). 
Ore.);    obiter,    Tesmacher    v.    Mrazay,  In  re  Silberhorn,  5  A.  B.  R.  568,  105 

II  A.  B.  R.  549,  127  Fed.  728  (D.  C.  Fed.  809  (D.  C.  Ills.),  although  in  this 
Pa.) ;  Perkins  v.  McCauley,  3  A.  B.  R.  case  the  res  was  in  the  custody  of  the 
445  (D.  C.  Calif.,  reversed  sub  nom.  In  bankruptcy  court,  and  therefore  the- 
re San  Gabriel  Sanatorium,  4  A.  B.  R.  case  was   wrongfully  decided. 

197,  103  Fed.  310,  C.  C.  A.  Calif.) ;  Goodier  v.  Barnes,  3  A.  B.  R.  328,  94- 
obiter,  Heath  v.  Shafifer,  3  A.  B.  R.  98,  Fed.  798  (U.  S.  C.  C.  N.  Y.). 
193  Fed.  647  (D.  C.  Iowa);  compare.  Apparently,  contra.  In  re  Moody,  12 
In  re  Greater  Am.  Exp.,  4  A.  B.  R.  A.  B.  R.  718,  131  Fed.  535  (D.  C.  Iowa): 
486,  103  Fed.  986  (C.  C.  A.  Neb.);  In  In  this  case,  however,  the  facts  show- 
re  Carter,  1  A.  B.  R.  160  (Ref.  Ga.);  In  the  bankrupt  had  actual  custody  though 
re  Grabs,  1  A.  B.  R.  465  (Ref.  Ohio);  an  adverse  claim  existed. 
In  re  Michie,  8  A.  B.  R.  734,  116  Fed.  Cases  before  Amendment  of  1903, 
749  (D.  C.  Mass.);  In  re  Kelly,  1  A.  holding  bankruptcy  court  had  jurisdic- 
B.  R.  306,  91  Fed.  504   (D.  C.  Tenn.) ;  tion  to  entertain  plenary  suits  by  trus- 
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The  Supreme  Court,  in  Bardes  v.  Bank,  combated  the  doctrine  that  §  2 
of  the  Bankruptcy  Act  conferred  jurisdiction  over  adverse  claimants,  and 
showed  that  the  source  of  such  jurisdiction,  if  any  existed,  must  be  found 
«lsewhere. 

Bardes  v.  Bk.,  178  U.  S.  524,  4  A.  B.  R.  163:  "In  Lathrop  v.  Drake,  91  U.  S. 
516,  the  jurisdiction  conferred  on  the  District  Courts  and  the  Circuit  Courts  of 
the  United  States  by  the  Bankrupt  Act  of  1867  was  defined  by  this  court,  speak- 
ing by  Mr.  Justice  Bradley,  as  consisting  of  'two  distinct  classes;  first,  juris- 
diction, as  a  court  of  bankruptcy,  over  the  proceedings  in  bankruptcy,  initiated 
by  the  petition,  and  ending  in  the  distribution  of  assets  amongst  the  creditors, 
•and  the  discharge  or  refusal  of  a  discharge  of  the  bankrupt;  secondly,  juris- 
■diction,  as  an  ordinary  court,  of  suits  at  law  or  in  equity,  brought  by  or  against 
the  assignee  in  reference  to  alleged  property  of  the  bankrupt,  or  to  claims  al- 
leged to  be  due  from  or  to  him,'  and  the  jurisdiction  of  the  District  and  Circuit 
Courts  over  suits  to  recover  assets  of  the  bankrupt  from  a  stranger  to  the  pro- 
•ceedings  in  bankruptcy  brought  by  the  assignee  in  a  district  other  than  that  in 
which  the  decree  in  bankruptcy  had  been  made,  was  upheld,  not  under  the  pro- 
visions of  §  1  of  that  act,  giving  to  the  District  Court  original  jurisdiction 
•of  proceedings  in  bankruptcy,  and  of  §  2,  giving  to  the  Circuit  Court  super- 
visory jurisdiction  over  such  proceedings;  but  wholly  under  the  distinct  clause 
of  §  2,  which  gave  to  those  two  courts  concurrent  jurisdiction  of  all  suits,  at 
law  or  in  equity,  brought  'by  the  assignee  in  bankruptcy  against  any  person 
■claiming  an  adverse  interest,  or  by  such  person  against  such  assignee,  touching 
•sny  property  or  rights  of  property  of  said  bankrupt  transferable  to  or  vested 
in  such  assignee.'     *     *     * 

"The  jurisdiction  of  the  courts  of  the  United  States  over  all  matters  and 
jjroceedings  in  bankruptcy,  as  distinguished  from  independent  suits  at  law  or 
in  equity,  was  of  course  exclusive.  But  it  was  well  settled  that  the  jurisdiction 
<jf  such  suits,  conferred  by  the  second  section  of  the  Act  of  1867  upon  the 
■circuit  and  District  Courts,  of  the  United  States  for  the  benefit  of  an  assignee 
in  bankruptcy,  was  concurrent  with   that  of  the   State  courts.     *     *     * 

"The  section  (§  2)  nowhere  mentions  civil  actions  at  law,  or  plenary  suits 
in  equity.  And  no  intention  to  vest  the  courts  of  bankruptcy  with  jurisdiction 
to  entertain  such  actions  and  suits  can  reasonably  be  inferred  from  the  grant 
■of  the  incidental  powers,  in  clause  6,  to  bring  in  and  substitute  additional  par- 
ties   'in    proceedings    in    bankruptcy,'    and    in    clause    15,    to    make    orders,    issue 

tees.     Some   cases  before   the  Amend-  v.  Beale,  3  A.  B.  R.  384  (D.  C.  Utah); 

"ment    of    1903    maintained    erroneously  Louisville   Trust   Co  v.   Marx,  3   A.   B. 

that   the   bankruptcy   courts   had   juris-  R.    450     (D.     C.    Ky.) ;     Pepperdine    v. 

diction    to    entertain    plenary    suits    by  Headley,,  3  A.   B.  R.  455   (D.   C.   Mo.) ; 

trustees:     Carter  v.  Hbbbs,  1  A.  B.  R.  In  re  Woodbury,  3  A.  B.  R.  457  (D.  C. 

215,    93   Fed.    594    (D.    C.    Ind.) ;    In    re  N.   Dak);   Shutts  v.   Bank,   3   A.   B.   R. 

Kerski,  2  A.   B.   R.   79   (Ref.  Wis.);   In  492,  98  Fed.  705   (D.  C.   Ind.).     Obiter, 

re  San  Gabriel  Sanatorium,  4  A.  B.  R.  In    re   Hammond,    3   A.    B.    R.   466,    98 

197,  103  Fed.  310   (C.  C.  A.   Calif.),  re-  Fed.  845  (D.  C.  Mass.):     But  this  case 

versing  Perkins  v.   McCauley,  3  A.   B.  is   wholly   obiter   on   this   point,    for   it 

R.  445  (C.  C.  A.);  Norcross  v.  Nathan,  was  a  case  of  a  lien  by  legal  proceed- 

3  A.  B.  R.  613  (D.  C.  Nev.) ;  Lehman  ings  nullified  by  bankruptcy  as  to 
V.  Crosby,  3  A.  B.  R.  662  (D.  C.  N.  which  the  bankruptcy  court  always  has 
Y.)r  Cox  V.  Wall,  3  A.  B.  R.  664,  99  had  summary  jurisdiction.  Obiter, 
Fed.   546    (D.    C.    N.    Car.,   affirmed   in  Robinson  v.  White,  3  A.  B.  R.  88   (D. 

4  A.  B.  R.  659,  but  reversed  by  Sup.  C.  Ind.).  Obiter,  In  re  Sievers,  1  A. 
Ct.,  5  A.   B.  R.  727);   In  re  Newberry,  B.  R.  117,  91  Fed.  366  (D.  C.  Ky.). 

3  A.  B.  R.  158   (D.  C.  Mich.);  Murray 
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process  and  enter  judgments,  "necessary  for  the  enforcement  of  the  provisions 
of  this  act.' 

"The  chief  reliance  of  the  appellant  is  upon  clause  7.  But  this  clause,  in 
so  far  as  it  speaks  of  the  collection,  conversion  into  money  and  distribution  of 
the  bankrupt's  estate,  is  no  broader  than  the  corresponding  provisions  of  sec- 
tion 1  of  the  Act  of  1867;  and  in  that  respect,  as  well  as  in  respect  to  the  further 
provision  authorizing  the  court  of  bankruptcy  to  'determine  controversies  in 
relation  thereto,  it  is  controlled  and  limited  by  the  concluding  words  of  the 
clause,   'except   as   herein   otherwise   provided.' 

"These  words,  'herein  otherwise  provided,'  evidently  refer  to  §  23  of  the  act, 
the  general  scope  and  object  of  which,  as  indicated  by  its  title,  are  to  define  the 
jurisdiction  of-  United  States  and  State  Courts  in  the  premises.  The  first  and 
second  clauses  are  the  only  ones  relating  to  civil  actions  and  suits  at  law  or 
in  equity. 

"The  first  clause  provides  that  'the  United  States  Circuit  Courts  shall  have 
jurisdiction  of  all  controversies  at  law  and  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy'  (thus  clearly  recognizing  the  essential  difference 
between  proceedings  in  bankruptcy,  on  the  one  hand,  and  suits  at  law  or  in 
equity,  on  the  other),  'between  trustees  as  such  and  adverse  claimants,  con- 
cerning the  property  acquired  or  claimed  by  the  trustees,'  restricting  that 
jurisdiction,  however,  by  the  further  words,  'in  the  same  manner  and  to  the 
same  extent  only  as  though  bankruptcy  proceedings  had  not  been  instituted  and 
such  controversies  had  been  between  the  bankrupts  and  such  adverse  claimants." 
This  clause,  while  relating  to  the  Circuit  Courts  only,  and  not  to  the  District 
Courts  of  the  United  States,  indicates  the  intention  of  Congress  that  the  ascer- 
tainment, as  between  the  trustee  in  bankruptcy  and  a  stranger  to  the  bank- 
ruptcy proceedings,  of  the  question  whether  certain  property  claimed  by  the 
trustee  does  or  does  not  form  part  of  the  estate  to  be  administered  in  bankruptcy, 
shall  not  be  brought  within  the  jurisdiction  of  the  national  courts  solely  because 
the  rights  of  the  bankrupt  and  of  his  creditors  have  been  transferred  to  the 
trustee   in   bankruptcy. 

"The  second  clause  positively  directs  that  'suij:s  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where  the  bankrupt  whose  estate  is  being 
administered  by  such  trustee  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant.' 

"But  the  second  clause  applies  both  to  the  District  Courts  and  to  the  Cir- 
cuit Courts  of  the  United  States,  as  well  as  to  the  State  courts.  This  appears, 
not  only  by  the  clear  words  of  the  title  of  the  section,  but  also  by  the  use  of  this 
clause  of  the  general  words,  'the  courts,'  as  contrasted  with  the  specific  words, 
'the  United  States  Circuit  Courts,'  in  the  first  and  in  the  third  clauses. 

"Had  there  been  no  bankruptcy  proceedings,  the  bankrupt  might  have  brought 
suit  in  any  State  court  of  competent  jurisdiction;  or,  if  there  was  a  sufficient 
jurisdictional  amount,  and  the  requisite  diversity  of  citizenship  existed,  or  the 
case  arose  under  the  Constitution,  laws  or  treaties  of  the  United  States,  he 
could  have  brought  suit  in  the  Circuit  Court  of  the  United  States.  Act  of 
August  13,  1888,  c.  866,  25  Stat.  434.  He  could  not  have  sued  in  a  District 
Court  of  the  United  States,  because  such  a  court  has  no  jurisdiction  of  suits 
at  law  or  in  equity  between  private  parties,  except  where,  by  special  provision 
of  an  act  of  Congress,  a  District  Court  has  the  powers  of  a  Circuit  Court,  or 
is  given  jurisdiction  of  a  particular  class  of  civil  suits. 

"It  was  argued  for  the  appellant  that  the  clause  cannot  apply  to  a  case  like 
the  present  one,  because  the  bankrupt  could  not  have  brought  a  suit  to  set 
aside  a  conveyance  made  by  himself  in  fraud  of  his  creditors.     But  the  clause 
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concerns  the  jurisdiction  only,  and  not  the  merits,  of  a  case;  the  forum  in 
which  a  case  may  be  tried,  and  not  the  way  in  which  it  must  be  decided;  the 
right  to  decide  the  case,  and  not  the  principles  which  must  govern  the  decision. 
The  bankrupt  himself  could  have  brought  a  suit  to  recover  property,  which  he 
claimed  as  his  own,  against  one  asserting  an  adverse  title  in  it;  and  the  inca- 
pacity of  the  bankrupt  to  set  aside  his  own  fraudulent  conveyance  is  a  matter 
affecting  the  merits  of  such  an  action,  and  not  the  jurisdiction  of  the  Court  to 
entertain  and  determine  it. 

"The  Bankrupt  Acts  of  1867  and  1841,  as  has  been  seen,  each  contained 
a  provision  conferring  in  the  clearest  terms  on  the  Circuit  and  District  Courts 
of  the  United  States  concurrent  jurisdiction  of  suits  at  law  or  in  equity  be- 
tween the  assignee  in  bankruptcy  and  an  adverse  claimant  of  property  of  the 
bankrupt.  We  find  it  impossible  to  infer  that  when  Congress,  in  framing  the 
Act  of  1898,  entirely  omitted  any  similar  provision,  and  substituted  the  re- 
stricted provisions  of  §  33,  it  intended  that  either  of  those  courts  should  retain 
the  jurisdiction  which  it  had  under  the   obsolete  provision   of  the   earlier  acts. 

"On  the  contrary.  Congress,  by  the  second  clause  of  §  23  of  the  present 
Bankrupt  Act,  appears  to  this  court  to  have  clearly  manifested  its  intention 
that  controversies,  not  strictly  or  properly  part  of  the  proceedings  in  bank- 
luptcy,  but  independent  suits  brought  by  the  trustee  in  bankruptcy  to  assert  a 
title  to  money  or  property  as  assets  of  the  bankrupt  against  strangers  to  those 
proceedings,  should  not  come  within  the  jurisdiction  of  the  District  Courts  of 
the  United  States,  'unless  by  consent  of  the  proposed  defendant,'  of  which 
there  is  no  pretense  in  this  case." 

Jacquith  v.  Rowley,  188  U.  S.  620,  9  A.  B.  R.  528:  "The  objection  that  it 
is  not  a  suit  within  the  meaning  of  the  23d  section  of  the  Bankruptcy  Law  is 
without  force.  The  proceeding  was  a  summary  application  to  the  court  in 
bankruptcy  to  grant  an  order  in  a  matter,  the  result  of  the  granting  of  which 
would  be  to  immediately  take  from  the  surety  moneys  which  had  been  de- 
posited with  him  before  the  commencement  of  the  proceedings  in  bankruptcy, 
and  thus  compel  him  to  come  into  the  bankruptcy  court  for  the  litigation  of 
questions  as  to  his  right  to  retain  the  money  claimed  by  him.  It  would  also 
enjoin  the  plaintiffs  in  the  State  suits  from  proceeding  to  collect  their  judg- 
ments from  the  surety  in  the  bail  bonds.  To  extend  such  a  jurisdiction  over 
£n  adverse  claimant  would  be  within  the  prohibition  of  §  33,  a  and  b  *  *  * 
whether  such  jurisdiction  were  exerted  by  an  action  strictly  so-called  or  by 
a  summary  application  to  the  court  in  bankruptcy.  It  is  the  exercise  of  juris- 
diction which  the  section  prohibits,  and  the  particular  method  of  procedure  in 
the  court  is  immaterial.  The  surety  in  whose  hands  the  money  was  deposited 
to  indemnify  him  for  his  liability  on  the  bail  bond  was  an  adverse  claimant 
within  the  meaning  of  that  section  of  the  act,  and  could  not  be  proceeded 
against  in  the  bankruptcy  court  unless  by  his  consent,  as  provided  for  therein." 

Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  14  A.  B.  R.  106  (reversing  In  re 
Rodgers,  11  A.  B.  R.  78,  135  Fed.  569):  "The  distinction  between  steps  in 
bankruptcy  proceedings  proper  and  controversies  arising  out  of  the  settlement 
of  the  estates  of  bankrupts  is  recognized  in  §§  23,  24  and  25  of  the  present  Act. 
*  *  *  This  distinction  existed  under  the  prior  bankruptcy  law,  and  the 
then  decisions  in  respect  of  a  proceeding  in  bankruptcy  and  an  independent 
suit  are  applicable.  It  was  settled  that  the  bankruptcy  court  was  without 
jurisdiction  to  determine  adverse  claims  to  property,  not  in  the  possession 
of  the  assignee  in  bankruptcy,  by  summary  proceedings,  whether  absolute  title 
cr  only  a  lien  was  asserted.     *     *     * 

"The  present  Act  was  plainly  framed  in  recognition  of  the  principle  of  these 
cases." 
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In  re  Baudouine,  3  A.  B.  R.  651,  101  Fed.  574  (C.  C.  A.  N.  Y.):  "*  *  * 
the  language  of  clause  7  (of  §  2)  would  seem  to  be  sufficiently  comprehensive 
to  authorize  the  determination  by  Courts  of  Bankruptcy  of  every  controversy 
relating  to  the  estates  of  bankrupts.  *  *  *  Nevertheless,  it  is  capable  of 
a  narrower  construction,  and  can  be  read  as  extending  only  to  controversies 
about  property  which  actually  belongs  to  the  bankrupt's  estate,  or  which 
arise  strictly  in  the  bankruptcy  proceeding,  such  as  those  in  reference  to  the 
marshaling  of  assets,  or  the  extent  and  priority  of  conflicting  liens.'' 

Obiter,  In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.): 
"The  District  Court  sitting  in  bankruptcy  has  no  jurisdiction  over  a  contro- 
versy between  trustees  in  bankruptcy  and  an  adverse  claimant  relating  to  the 
title  or  possession  of  property  in  the  custody  of  the  latter,  in  the  absence  of 
his  consent,  but  such  an  issue  is  a  controversy  at  law  or  in  equity,  as  distin- 
guished from  a  proceeding  in  bankruptcy,  within  the  meaning  of  §  23  of  the 
Bankrupt  Act  of  1898." 

Sheldon  v.  Parker,  11  A.  B.  R.  170,  92  N.  W.  923,  66  Neb.  610:  "Under 
the  law  his  official  character  as  trustee  gives  him  no  greater  right  to  com- 
mence an  action  in  the  Federal  court  against  residents  of  this  State  than  he 
possessed  as  an  individual,  and  the  Federal  Congress,  having  relegated  such 
cases  to  the  jurisdiction  of  the  State  courts,  has  conferred  upon  the  State  court 
full  authority  to  act,  and  to  tax  the  usual  costs  and  expenses  attending  such 
suits,  the  same  as  in  other  cases." 

In  re  Sheinbaum,  5  A.  B.  R.  187,  107  Fed.  347  (D.  C.  N.  Y.):  "The  evidence 
shows  that  Wasserman  was  in  possession  claiming  title  before  the  bankruptcy, 
and  hence,  under  Bank  v.  Bardes,  I  cannot  oust  him  by  summary  proceedings, 
except  he  consent  to  proceedings  in  this  court." 

In  re  Ward,  5  A.  B.  R.  217,  104  Fed.  985  (D.  C.  Mass.):  "*  *  ♦  the  dis- 
trict court  is  without  jurisdiction  to  take  property  alleged  to  belong  to  the 
bankrupt  out  of  the  possession  of  a  third  party,  as  well  temporarily  and  by 
summary   process,   as   permanently   and   by   plenary   suit." 

Hicks  V.  Knost,  2  A.  B.  R.  153,  94  Fed.  625  (D.  C.  Ohio):  "Now,  is  it  neces- 
sary, within  the  meaning  of  the  law,  in  order  to  accomplish  these  ends,  to  in- 
vest bankruptcy  courts  with  jurisdiction  to  hear  and  determine  all  controversies 
incident  to  the  collection  and  conversion  into  money  of  the  bankrupt's  estate? 
Must  all  suits  and  actions  for  that  purpose,  actions  on  accounts,  promissory 
notes  and  contracts,  and  suits  to  foreclose  mortgages,  set  aside  fraudulent  con- 
veyances and  the  like,  be  brought  in  the  bankruptcy  courts  without  reference 
to  the  amount  involved,  the  citizenship  of  the  parties,  or  the  questions  pre- 
sented. Must  the  dockets  be  crowded  and  the  time  of  the  District  Courts  be 
taken  up  with  the  hearing  of  minor  controversies  at  great  inconvenience  and 
expense  to  the  litigants,  who  may  be  compelled  to  travel  long  distances  to  at- 
tend the  courts,  or  was  it  the  intention  of  Congress  to  follow  its  long-estab- 
lished policy  of  permitting  such  controversies  to  be  determined  in  the  local 
State  courts,  at  the  doors  of  the  people  without  necessary  expense  or  incon- 
venience?    *     *     * 

"It  seems  to  me  that  it  was  the  intention  of  Congress  to  permit  such  con- 
troversies, when  they  could  not  be  settled  by  compromise  or  arbitration,  to  be 
litigated  in  the  courts,  which,  under  the  general  law,  would  have  jurisdiction 
of  them,  just  as  assignees  under  State  insolvency  laws  bring  suits  in  courts  of 
general  jurisdiction  to  collect  assets  which  are  afterwards  distributed  by  the 
Court  of  Insolvency.  The  Bankruptcy  Court  controls  the  trustee,  supervises 
the  administration  of  his  trust,  settles  his  accounts  and  orders  the  distribution 
of  -the  moneys  in  his  hands,  but  is  not  required  to  assume  the  burden  of  the 
litigations   necessary  for  the  collection  of  assets,   nor  are  adverse  claimants   of 


§    1654J4  JURISDICTION   OVER  ADVERSE   CLAIMANTS.  1565 

property,    acquired    or    claimed   by    trustees,    to    be    put    to   unnecessary    incon- 
venience and  expense  in  litigating  their  rights." 

In  re  Steuer,  5  A.  B.  R.  313,  104  Fed.  976  (D.  C.  Mass.):  "Bardes  v.  Bank 
must  be  taken  to  decide  that  a  trustee  cannot,  by  petition  in  bankruptcy,  re- 
cover from  a  third  party  property  alleged  to  belong  to  the  bankrupt's  estate, 
if  objection  is  seasonably  taken  to  the  form  of  the  proceedings.  Even  with 
the  defendants'  consent  to  the  general  jurisdiction  of  the  court,  the  court  must, 
if  the  defendant  insists,  proceed  by  plenary  suit.  But  Stickney  v.  Wilt,  Milner 
V.  Meek,  and  perhaps  White  v.  Ewing  must  still  be  taken  to  authorize  a  pro- 
ceeding by  way  "of  petition  where  (1)  the  court  has  jurisdiction  to  proceed  by 
way  of  plenary  suit,  (2)  where  no  seasonable  objection  is  taken  to  the  form  of 
procedure,  and  (3)  where,  under  the  forum  of  a  petition  in  bankruptcy,  the 
rights  of  the  respondent  are  secured  as  substantial  as  in  a  plenary  suit.  In 
the  case  at  bar  no  objection  was  made  to  the  form  of  proceeding  until  the  argu- 
ment before  the  District  Court,  and,  inasmuch  as  this  court  has,  through  the 
defendants'  submission  thereto,  jurisdiction  by  way  of  plenary  suit  of  the  pro- 
ceedings in  question,  the  objection  to  the  form  of  proceedings  has  come  too 
late." 

§  1654.  Injunctions  on  Adverse  Claimants  Issuable  in  Bank- 
ruptcy Proceedings. — The  doctrine  of  Bardes  v.  Bank  does  not  affect 
the  jurisdiction  of  the  Bankruptcy  Court  to  issue  restraining  orders  and 
injunctions  in  the  bankruptcy  proceedings  themselves,  upon  adverse  claim- 
ants in  possession,  in  aid  of  the  bankruptcy  proceedings  to  preserve  the 
status  quo:  it  affects  merely  the  forum  for  the  recovery  of  property  and 
debts.^  However  some  courts  have  held  that  injunctions  come  under 
the  same  doctrine;  that  the  enjoining  of  the  disposition  of  property  is  the 
exercise  of  the  same  right  involved  in  the  ordering  of  its  surrender.* 

But  restraining  a  litigant  in  the  State  court  from  proceeding  further 
therein  is  to  be  distinguished  from  restraining  the  court  or  its  officers.^ 

§  1654|.  Whether  "Adverse  Claimant  in  Possession"  Deter- 
mined by  Pleadings. — The  bankruptcy  court  has  jurisdiction  in  the  sum- 
mary proceedings  to  determine  the  existence  of  the  facts  requisite  to  give  it 
the  jurisdiction  to  proceed  summarily .*> 

Nevertheless,  it  will  only  examine  far  enough  to  determine  whether  the 
facts  are  alleged  in  good  faith  (even  though  they  be  fraudulent)  and  whether, 
if  true,  they  would  constitute  the  adverse  party  an  "adverse  claimant" 
within  the  meaning  of  the  law.'^ 

And  it  has  been  held  that  the  bankruptcy  court  is  not  concluded  by  the , 

3.  In  re  Currier,  5  A.  B.  R.  639  (Ref.  Texas,   etc.,   Co.,   35  A.   B.   R.   839,   185 

N.  Y.);  In  re  Tiffany,  13  A.  B.  R.  310,  Fed.  309   (D.  C.  La.). 

133  Fed.  799  (D.  C.  N.  Y.).     Also;  see  4.  In  re  Ward,   5  A.   B.   R.  315,   104 

post,  "Restraining  Orders  and  Injunc-  Fed.   985   (D.   C.  Mass.).     Instance,  In 

tions   in   Aid   of   Bankruptcy   Proceed-  re   George  A.   Glenn,  25  A.   B.   R.   806, 

ings,"   §   1901,   et   seq.       Compare,   im-  185   Fed.   554    (D.   C.   Pa.), 

pliedly,  In  re  Donnelly,  36  A.  B.  R.  304,  5.  In  re  Roger  Brown  &  Co.,  38  A. 

188  Fed.  1001  (D.  C.  Ohio).     Inferen-  B.  R.  336  (C.  C.  A.), 

tially.   In   re   Norris,   24   A.    B.    R.   444,  6.   See  post,   §   1863. 

377    Fed.    598    (D.    C.    N.   Y.);    Pyle    v.  7.  See  post,  §   1864. 

3  R  B— 41 
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pleadings  but  may  inquire  into  the  facts  to  see  if  the  claim  is  really  ad- 
verse or  merely  colorably  so ;  but  if  really  adverse,  although  fraudulent  and 
voidable  or  not  sustainable  by  the  weight  of  the  evidence,  summary  juris- 
diction will  not  be  assumed.^ 

Division  1. 
Who  Are  Adverse  Claimants. 

§  1655.  "Adverse  Claimants"  Not  Confined  to  Absolute  Owners. 

— "Adverse  claimant"  is  a  term  not  to  be  confined  to  those  who  claim  abso- 
lute ownership.^  Thus  a  surety  holding  funds  of  his  principal  as  indemnity, 
placed  there  coincidently  with  the  signing  of  the  bail  bonds,  may  not  be  pro- 
ceeded against  summarily. i"  Chattel  mortgagees  and  vendees  of  bills  of 
sale,  are  adverse  claimants  where  the  trustee  claims  they  are  fraudulent. '' 

One  who  has  a  substantial  claim  to  a  mortgage  lien  antedating  the  bank- 
ruptcy is  equally  an  adverse  claimant  with  one  who  claims  absolute  title.  ^^ 

Of  course,  one  who  denies  the  possession,  and  makes  no  claim  of  title 
to  property  which  is  alleged  to  be  in  his  possession,  cannot  consistently  ob- 
ject to  summary  proceedings  for  the  recovery  of  such  property,  on  the 
ground  that  he  is  an  "adverse  claimant."  i* 

§  1656.  Adverse  Claimant  and  Bankrupt  Holding  Jointly,  Bank- 
ruptcy Court  Has  Jurisdiction. — But  where  such  third  person  has  not 
the  exclusive  possession,  but  holds  along  with  the  bankrupt,  the  bankruptcy 
court  may  have  jurisdiction. i* 

§  1657.  Adverse  Claimant  Obtaining  Voluntary  Possession  from 
Bankruptcy  Officer  Whether  Subject  to  Summary  Jurisdiction, — It 

has  been  held  that  one  gaining  possession  voluntarily  from  the  receiver  in 
bankruptcy,  if  he  be  an  "adverse  claimant,"  may  not  be  proceeded  against 
summarily  by  the  trustee  to  regain  possession,  the  summary  jurisdiction  pre- 
viously existing  being  extinguished  by  the  gaining  of  such  voluntary  posses- 

8.  See,  §  1865.  11.  Small  v.  Mueller,  8  A.  B.  R.  448. 

9.  Jacquith  v.  Rowley,  9  A.  B.  R.  528,       67  App.   Div.   143. 

188  U..S.  630;  Bank  v.  Title  Trust  Co.,  Government,  as  to  Rewards  for  In- 

14  A.  B.  R.  106,  198  U.  S.  280  (revers-  formation  Given  by  Bankrupt  in  Aid  of 

ing  In  re  Rodgers,  11  A.  B.  R.  78,  135  Detection  of  Smugglers. — Obiter,  In  re 

Fed.   569);    (1867)    Smith  v.   Mason,   14  Ghazal,  30  A.   B.   R.  807,   163   Fed.   602 

Wall.  419;   (1867)   Marshal  v.  Knox,  16  (D.   C.   N.  Y.). 

Wall.    551;    (1867)    In   re    Bonesteel,    7  12.  In  re  Rathman,  25  A.  B.   R.  246, 

Blatchf.  175;   (1867)   Knight  v.   Cheney,  183  Fed.  913   (C.  C.  A.  S.  D,). 

14   Fed.   Cas.  60;    (1867)    In  re   Ballou,  13,  In  re  Fogelman,  26  A.  B.  R.  742, 

4  Ben.  135;  (1867)  In  re  Marter,  16  Fed.  188   Fed.  755   (D.   C.   N.   Y.). 

Cas.   857;   instance,   In   re   Mimms  and  14.  In  re  Brooks,  1  A.  B.  R.  531,  91 

Parham,  27  A.  B.  R.  469,  193  Fed.  276  Fed.  508  (D.  C.  Vt.). 

(D.  C.  Ky.).  But  compare  cases,  where,  however, 

10.  Jacquith  V.  Rowley,  9  A.  B.  R.  the  facts  are  so  meagre  on  the  point 
538,  188  U.  S.  620;  In  re  Horgan,  19  of  who  had  actual  possession  or  con- 
A.  B.  R.  857,  158  Fed.  774  (C.  C.  A.  trol  of  the  real  estate  as  to  baffle  anal- 
Mont.);  In  re  Horgan,  21  A.  B.  R.  31,  ysis.  In  re  Pickens  &  Bro.,  26  A.  B, 
164  Fed.  415  (C.  C.  A.  Mont.).  R.  6,  184  Fed.  954   (D.   C.  Ga.). 
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sion  afterwards.15  This  is  doubtless  true  where  it  is  the  trustee  from  whom 
the  possession  was  obtained;  but,  on  the  other  hand  the  opposite  has  been 
held  where  it  is  the  receiver  from  whom  the  possession  was  obtained,  since 
the  receiver  has  no  power  to  make  a  voluntary  surrender.^*' 

Thus,  a  holder  of  a  receiver's  certificate  has  been  held  subject  to  sum- 
mary order  to  return  money  paid  on  the  certificate  by  the  receiver  contrary 
to  the  court's  order.^'' 

§  16571.  Creditors  Receiving  Property  after  Filing  of  Petition, 
Not  "Adverse"  When. — Creditors  receiving  property  from  the  bankrupt, 
which  was  once  in  the  custody  of  the  receiver  in  bankruptcy  but  had  been 
released  by  him  to  the  bankrupt  under  order  of  court  (because  of  the  re- 
ceiver's failure  to  qualify),  have  been  held  not  to  be  adverse  claimants,  but 
to  be  subject  to  summary  jurisdiction. ^''^ 

§  1658.  Adverse  Claimant  Himself  Becoming  Bankrupt  Gives  Ju- 
risdiction.— Adverse  claimant  becoming  bankrupt  gives  jurisdiction  to  the 
bankruptcy  court  as  between  the  two  trustees  in  bankruptcy.!^ 

§  1659.  Attaching  Creditor  Receiving  Proceeds,  within  Four 
Months,  Adverse  Claimant. — An  execution  or  attaching  creditor  in  re- 
ceipt of  the  proceeds  of  the  execution  or  attachment  sale  before  the  bank- 
ruptcy although  within  the  four  months,  is  an  adverse  claimant,i^  but  is  not 
such  adverse  claimant  when  he  receives  the  property  itself  by  virtue  of  a 
■  redelivery  bond.^° 

§  1660.  Receiving  Proceeds  after  Bankruptcy,  Not  "Adverse 
Claimant." — But  where  the  attaching  or  execution  creditor  receives  the 
proceeds  afterward  and  with  knowledge  of  the  filing  of  the  petition,  the 
creditor  is  not  an  adverse  claimant;  for  this  would  be  a  case  where  it  was 
not  in  the  possession  of  the  creditor  at  the  "time  of  bankruptcy."  ^i  How- 
ever, the  rule  would  be  different  if  the  property  were  exempt  and  claimed 
as  such,  even  though,  after  the  proceeds  were  paid  over,  the  bankrupt 
attempted  to  waive  the  exemption. ^^^ 

§  1661.  Proceeds  Still  in  Officer's  Hands;  Neither  Creditor  nor 
Officer  Adverse  Claimant. — Nor  are  such  creditors  adverse  parties  where 

15.   Hinds  v,  Moore,   14  A.   B.   R.   1,  17a.    See    post,    §    1800,      Also,    see 

134  Fed.  331  (C.  C.  A.  Tenn.,  reversing  Knapp   &   Spencer  v.    Drew,   30   A.    B. 

In  re  Leeds  Woolen  Mills,  13  A.  B.  R.  R.  355,   160  Fed.  413   (C.   C.  A.   Neb.). 

133,  139  Fed.  933)                            _  -    is.  In  re  Rosenberg,  8  A.  B.  R.  634, 

IS.    See    post,    §    1801;    Whitney    v.  ng  Fed.  403  (D.  C.  Penn.). 

Wenman,    14   A.    B.    R.    45,    198    U.    S.  ,„     c          „+       ss    ^Ar■r■■       a    -,  i^c 

539, -553;  In  re  Burkhalter  &  Co.  (Rog-  ^^-    ^^   ^"^e,    §§    14,7    and   1478. 

ers  V.  People's  Bank),  34  A.  B.  R.  553,  ^  2?.  Jn  re  Cohn,  18  A.  B.  R.  786  (Ref. 

179   Fed.   403    (D.   C.   Ala.);   obiter,   In  Calif.).    Also,  see  §§  1661,  1663. 

re   Rose   Shoe   Mfg.   Co.,   31   A.    B.   R.  21.  See  ante,  §  1484,  and  post  §  1800. 

735,   168   Fed.   39    (C.   C.   A.   N.  Y.).  gia.  In  re  Edwards,  19  A.  B.  R.  633, 

17.  In  re  Burkhalter  &  Co.   (Rogers  155   Fed.  794   (D.   C.  Ala.). 
V.  People's  Bank),  34  A.  B.  R.  553,  179 
Fed.  403  (D.  C.  Ala.). 
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the  proceeds  are  still  in  the  hands  of  the  court  or  officer  at  the  time  of  the 
adjudication  of  bankruptcy ;  ^^  nor  is  the  officer  an  adverse  claimant.^^ 

§  1662.  Court  Officers  in  Possession,  Adverse  Claimants  until  Ad- 
judication.— Court  officers  in  possession  of  property  are  not  subject  to  the 
summary  jurisdiction  of  the  bankruptcy  court  until  adjudication  has  nulH- 
fied  the  liens.  Thus,  a  sheriff  holding  the  proceeds  of  an  attachment  sale 
in  his  hands  after  the  filing  of  the  bankruptcy  petition  but  before  adjudica- 
tion, is  an  adverse  claimant  where  he  is  claiming  a  lien  thereon  for  pound- 
age. He  represents  a  creditor  and  is  holding  adversely  to  the  bankrupt  by 
a  lien  that  is  not  yet  void.^*  And  they  are  not  adverse  claimants  after  ad- 
judication,25  and  may  be  summarily  ordered  to  surrender  the  property  in 
their  possession. ^^ 

But  it  has  been  held,  though  on  doubtful  authority,  that  court  officers  in 
possession,  where  the  property  itself  is  not  under  the  direct  custody  of  the 
court  as  it  would  be  in  cases  of  judicial  sales  and  is  being  simply  held  for 
execution  sale,  may  be  ordered  to  turn  over  the  property,  notwithstanding 
the  execution  levy  and  lien  were  obtained  before  the  four  months'  period 
and  are  therefore  good,  the  lien  following  the  property  into  the  trustee's 
hands  for  administration. ^'^ 

§  1663.  Whether  Garnishee  Adverse  Claimant  Where  Garnish- 
ment within  Four  Months. — The  courts  have  appeared,  in  some  decisions, 
to  incline  somewhat  to  the  doctrine  that  the  garnishee  is  not  an  adverse  claim- 
ant, where  the  garnishment  is  instituted  within  the  four  months  preceding 
the  bankruptcy.^s 

The  true  rule  would  seem  to  be  that  the  garnishee  is  an  adverse  claim- 
ant if  he  claims  any  interest  in  or  lien  upon  the  property  in  his  possession, 
or  if  he  is  a  mere  debtor  of  the  bankrupt;  and  that  if  he  is  a  debtor  of  the 
bankrupt  or  is  in  possession  of  property  under  claim  of  a  right  thereto  or 
an  interest  therein,  he  is  not  subject  to  summary  process;  the  fact  that  he 
is  a  garnishee  not  changing  the  usual  rules  in  these  respects. 

In  re  Kane,  18  A.  B.  R.  654,  153  Fed.  587  (D.  C.  Pa.):  "I  do  not  think 
the   referee   gave   sufficient  weight   to   the   attachment   proceedings   in   the   com- 

22.  See  ante,  §§  1477,  1478  and  1479.  24  A.  B.  R.  736,  179  Fed.  61  (C.  C.  A. 
Also,  see  In  re  Grassier  &  Reichwald,       Cal.). 

18  A.  B.  R.  694,  154  Fed.  478  (C.  C.  A.  26.  See  ante,  §  1474. 

Calif.).  27.    In    re    Vastbinder,    13   A.    B.    R. 

23.  In  re  Cohn,  18  A.  B.  R.  786  (Ref.  148  (D.  C.  Penn.) ;  In  re  Booth,  S  A. 
Calif.).                                                  •  B.    R.    770,    96    Fed.    943    (D.    C.    Ga.). 

Obiter    [surrender   not   required,   but  See   §§   1488i^,   1807. 
on  other  grounds],  also  impliedly  [not  28.  Quaere,  obiter.   In  re  Beals,  8  A. 

proceeds  but  property  itself  pursued],  B.   R.   639,   116   Fed.   530   (D.   C.   Ind.); 

Staunton  v.  Wooden,  24  A.  B.  R.  736,  compare,   In  re   Sharp,   1  A.   B.   R.  379 

179  Fed.  61   (C.  C.  A.  Calif.).  (Ref.   Ky.).      Compare,   In   re   McCart- 

24.  In  re  Andre,  13  A.  B.  R.  132,  135  ney,  6  A.  B.  R.  367  (D.  C.  Wis.),  which 
Fed.  736  (C.  C.  A.  N.  Y.);  post,  §  1818  was  a  case  where  the  garnishee  itself 
and  §   1828.  prayed     leave     to     pay     over      exempt 

25.  In  re  Cohn,  18  A.  B.  R.  786  (Ref.  wages  to  the  bankruptcy  court  and  its 
Calif.) ;    Obiter,    Staunton    v.    Wooden,  petition   was   granted. 
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mon  pleas  of  Philadelphia  county.  These  were  begun  nearly  three  months  be- 
fore the  petition  in  bankruptcy  was  filed,  and  J.  Joseph  Murphy  was  summoned 
as  garnishee.  He  then  held  in  his  hands,  and  still  holds,  the  sum  of  $500, 
to  which,  either  in  whole  or  in  part,  there  are  several  claimants,  including  each 
of  the  bankrupts.  The  money  has  never  been  in  the  control  of  the  District 
Court,  and  its  ownership  is  a  fairly  disputable  question.  Clearly,  as  it  seems 
to  me,  the  Court  of  Common  Pleas  is  the  proper  tribunal  to  settle  this  con- 
troversy, unless  all  parties  in  interest  have  submitted  themselves  to  the  court 
in  bankruptcy.  The  referee  thought  that  such  submission  had  been  made, 
and  therefore  decided  the  case  on  the  merits,  and  entered  an  order  directing 
the  garnishee  to  pay  over  to  Mary  Murphy  the  $500  now  in  his  hands.  In 
making  this  order,  I  think  the  referee  was  in  error.  It  may  be  that  Mary  Mur- 
phy, Kane  and  Sweeney  did  submit  themselves  to  the  jurisdiction  of  the  Dis- 
trict Court,  but  it  is  plain  that  the  garnishee  declined  to  follow  this  course,  and 
that  he  has  an  individual  claim  upon  part  of  the  fund." 

The  cases  afifirming  summary  orders  on  garnishees  have  been  either  cases 
where  the  point  was  not  raised  or  where  there  was  no  adverse  claim  on 
the  part  of  the  garnishee  and  where  the  garnishee  was  simply  a  stakeholder. 

§  1664.  Wife  "Adverse  Claimant"  as  to  Property  She  May  Hold 
Adversely  to  Husband. — The  bankrupt's  wife  may  be  an  adverse 
claimant  in  Alabama ;  ^o  also  in  Pennsylvania ;  ^^  also  in  New  York.^^ 

Money  saved  by  the  wife  from  allowances  made  to  her  for  household 
expenses  may,  under  some  circumstances,  be  retained  by  her  as  against  the 
trustee  in  bankruptcy  of  a  partnership  of  which  her  husband  was  a  member. 

In  re  Simon  No.  3,  28  A.  B.  R.  616,  197  Fed.  102  (D.  C.  N.  Y.) :  "It  has  been 
broadly  held,  as  contended  by  counsel  for  the  trustees,  that  money  saved  by 
a  wife  from  an  allowance  by  her  husband  for  household  expenses  belongs  to 
him;  yet  such  adjudications  proceed  upon  the  theory  that  the  wife  is  the  agent 
for  her  husband  in  the  conduct  of  the  household  affairs,  and  that,  in  the  ab- 
sence of  an  intention  to  bestow  a  gift  upon  her,  a  trust  relationship  is  created. 
But  this  principle  is  not  applicable  to  the  facts  under  consideration,  as  the 
surrounding  circumstances,  together  with  the  testimony,  negative  any  trust  re- 
lationship, and  clearly  support  the  implication  that  any  amount  saved  from 
the  weekly  allowance  was  to  be  the  separate  property  of  the  wife.  The  bur- 
den of  proof  rested  upon  the  trustees  to  show  that  the  presumptions  were  to 
the  contrary,  and  that  instead  of  a  gift  to  the  wife  a  trust  relationship  was 
created.  In  this  they  have  failed.  The  rationale  of  the  entire  transaction,  the 
station  in  life  of  the  parties,  the  solvency  of  the  donor  during  the  entire 
period,  the  economy  of  the  wife  in  performing  her  household  duties  and  dis- 
pensing with  the  assistance  of  servants,  all  point  with  persuasive  cogency  to 
an  intention  by  the  husband  to  relinquish  possession,  control,  and  ownership 
of  the  various  amounts  paid  the  wife  and  to  vest  her  with  title  to  unexpended 
amounts.  Knowledge  that  the  wife  was  in  the  habit  of  concealing  unused  sums 
was  not  essential  to  the  validity  of  the  gift.  In  the  cases  cited  by  the  counsel 
for  the  trustees,  of  which  Aaronson  v.  McCauley,  19  N.  Y.  Supp.  690,  is  most 
directly  in  point,  the  holding  of  the  court,  that  the  surplus  arising  out   of  the 

30.  Blumberg  v.  Bryan,  6  A.  B.  R.  32.  Compare  (inferentially),  In  re 
20,  107  Fed.  673   (C.  C.  A.  Ala.).  Norris,   24  A.   B.   R.  444,   177   Fed.   598 

31.  In  re  Green,  6  A.  B.  R.  270   (D.  (D.   C.  N.  Y.). 
C.  Penn.). 
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economy  of  the  wife  in  managing  her  household  remains  the  property  of  the 
husband,  doubtless  rested  upon  facts  showing  that  there  was  no  intention  to 
bestow  the  remainder  as  a  gift  upon  the  wife." 

Indeed,  the  bankruptcy  court,  in  the  exercise  of  its  equitable  jurisdiction, 
will  aid  the  wife  in  recovering  her  separate  estate  from  her  husband's  trus- 
tee in  bankruptcy. ^^ 

§  1665.  Assignee  or  Receiver  Not  "Adverse  Claimant"  as  to 
Proceeds  Still  in  Hands. — An  assignee  or  receiver  for  creditors  is  not 
an  "adverse  claimant,"  but  is  an  agent  of  the  assignor.^* 

Bryan  v.  Bernheimer,  181  U.  S.  188,  5  A.  B.  R.  623:  "The  general  assign- 
ment, made  by  Abraham  to  Davidson,  did  not  constitute  Davidson  an  assignee 
for  value,  but  simply  made  him  an  agent  of  Abraham  for  the  distribution 
of  the  proceeds  of  the  property  among  Abraham's  creditors.'' 

Similarly,  a  bank  holding  a  fund  produced  from  the  sale  of  the  debtor's 
entire  stock  of  merchandise  made  within  the  four  months  period  under 
a  receipt  expressing  on  its  face  that  the  fund  was  to  be  pro-rated  among 
the  debtor's  creditors  as  their  interests  might  appear,  is  a  mere  agent  of 
the  bankrupt  and  may  be  summarily  ordered  by  the  bankruptcy  court  to 
surrender  the  property ;  and  it  does  not  become  an  adverse  holder  by  virtue 
of  the  fact  that  after  the  adjudication,  without  consent  of  the  debtor  nor 
purchaser,  it  credits  the  fund  on  a  claim  of  its  own  and  also  on  that  of  one 
of  the  other  creditors :  as  the  fund  was  deposited  for  a  special  purpose  the 
bank  held  it  as  a  trustee  before  the  adjudication,  and  not  as  an  adverse 
claimant.^^  Thus,  also,  an  assignee  for  creditors  under  a  void  general 
assignment  who  claims  in  his  individual  capacity  part  of  the  assets  in  his 
possession  as  assignee,  is  not  in  possession  as  adverse  claimant  but  as 
assignee.^''  The  purchaser  at  a  collusive  sale  by  an  assignee  under  a  void 
general  assignment  preceding  the  bankruptcy  of  the  assignor  is  an  adverse 
claimant.^^ 

In  re  Hays,  24  A.  B.  R.  691,  181  Fed.  674  (C.  C.  A.  Ohio):  "The  assignee 
contends  in  this  court  that  the  referee  in  bankruptcy  had  no  jurisdiction  by 
summary  proceeding  to  direct  an  assignee  appointed  under  the  State  law  to 
turn  over  to  the  trustee  in  bankruptcy  the  funds  to  which  he  claims  the  right 
to  credit,  on  account  of  commissions,  compensation  for  extra  services,  and 
bills  for  legal  services  and  expenses.  This  contention  rests  upon  the  proposi- 
tion that  the  claim  of  the  assignee  is  adverse  to  the  estate  of  the  bankrupt. 
There  is  no  doubt  that  if  the  claim  presented  by  the  assignee  is  an  adverse 
claim  within  the  meaning  of  the  decisions,  the  District  Court  had  no  jurisdiction 

33.  In  re  Hoffman,  28  A.  B.  R.  680,  ship,  see  In  re  Stokes,  6  A.  B.  R.  262, 
199  Fed.  448   (D.   C.   N.  J.).  106  Fed.  312   (D.  C.  Penn.). 

34.  Whittlesey  v.  Becker  &  Co.,  25  35.  In  re  Davis,  9  A.  B.  R.  670  (D. 
A.   B.   R.   672   (Sup.   Ct.   N.  Y.);   In   re  C.  Tex.). 

Carver  &  Co.,  7  A.  B.  R.  539,  113  Fed.  36.  In  re  Thompson,  11  A.  B.  R.  719, 

128    (D.    C.    N.    Car.).  128  Fed.  575   (C.  C.  A.  N.  Y.). 

To   same   effect  even   where   the   as-  37.   In  re  Findlay  Bros.,  4  A.   B.   R. 

signor    is    not    the   bankrupt,    but   is    a  745,  104  Fed.  675   (D.  C.  N.  Y.). 
mere  partner  in  the  bankrupt  partner- 
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by  summary  proceeding  to  require  the  turning  over  of  the  moneys  to  the  es- 
tate of  the  bankrupt  as  against  the  assignee's  objection  to  the  jurisdiction  of 
the  bankruptcy  court.  Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  18,  7  Am. 
B.  R.  421;  First  Nat.  Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  14  Am.  B.  R. 
103.  But  in  our  opinion,  upon  the  case  presented  on  this  review,  the  District 
Court  had  jurisdiction  to  make  the  order  complained  of.  The  assignment  by 
Hays  to  Stewart  did  not  constitute  the  latter  an  assignee  for  value,  but  simply 
made  him  the  agent  of  Hays  for  the  distribution  of  the  proceeds  of  the  prop- 
erty among  the  latter's  creditors.  Being  such  agent  his  possession  was  that 
of  the  principal,  and  he  therefore  did  not  hold  adversely  to  the  bankrupt  or  to 
the  latter's  trustee  by  the  mere  fact  that  he  held  in  his  hands  funds  received 
by  him  under  the  assignment.  Bryan  v.  Bernheimerj  181  U.  S.  188,  192,  193,  5 
Am.  B.  R.  623;  Mueller  v.  Nugent,  184  U.  S.  1,  17,  7  Am.  B.  R.  234." 

"The  assignee  contends  that  this  case  is  ruled  by  Louisville  Trust  Co.  v. 
Comingor,  supra,  in  which,  under  the  facts  there  presented,  the  bankruptcy 
court  was  held  to  have  no  jurisdiction  to  make  an  order  for  the  surrender  by 
an  assignee  of  moneys  which  had  been  received  by  him  under  the  assignment. 
The  Comingor  case  differs  from  the  case  before  us  in  these  respects:  In  that 
case  the  assignee  denied  the  jurisdiction  of  the  bankruptcy  court,  and  showed 
in  defense  to  the  proceeding  to  require  him  to  pay  over  the  moneys  in  question 
that  previous  to  the  commencement  of  the  bankruptcy  proceedings  he  had 
actually  disbursed  the  entire  amount  by  way  of  commissions  retained  by  him 
as  compensation  and  through  payments  to  his  attorneys,  and  that  he  was 
utterly  unable  to  recover  or  repay  any  part  of  such  moneys.  He  therefore  could 
not  comply  with  an  order  for  surrender,  and  as  pointed  out  by  this  court  in 
the  opinion  of  Judge  Severens,  imprisonment  must  inevitably  follow  the  order 
for  surrender.  Ex  parte  Comingor  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  537,  107 
Fed.  898,  907,  47  C.  C.  A.  51.  As  stated  by  Mr.  Chief  Justice  Fuller:  'He 
(Comingor)  was  ruled  to  show  cause,  and  the  cause  he  showed  defeated  ju- 
risdiction over  the  subject-matter,  that  is,  jurisdiction  to  proceed  summarily. 
He  did  not  come  in  voluntarily,  but  in  obedience  to  peremptory  orders,  and 
although  he  participated  in  the  proceedings  before  the  referee,  he  had  pleaded 
his  claim  in  the  outset,  and  he  made  his  formal  protest  to  the  exercise  of  ju- 
risdiction before  the  final   order  was   entered.' 

"In  the  case  we  are  considering,  of  the  $18,000  and  upwards  received  by  the 
assignee  there  came  into  his  hands  previous  to  the  proceedings  in  bankruptcy 
but  $808.12.  The  accounts  presented  by  him  show  that  he  had  disbursed  pre- 
vious to  the  bankruptcy  proceedings  but  $166.  We  find  no  assertion  in  the 
record  that  he  has  ever  paid  the  claims  of  Stewart  &  Stewart  for  legal  services 
(except  the  sum  of  $99.72,  not  in  controversy)  or  any  of  the  claims  in  con- 
troversy here  except  the  expenses  (as  distinguished  from  legal  services)  con- 
nected with  the  resistance  to  the  bankruptcy  proceedings.  The  recqrd  is  ex- 
press that  upon  the  proceedings  for  the  settlement  of  his  accounts  before  the 
referee,  the  assignee  stated  in  open,  court,  that  the  entire  receipts,  less  certain 
disbursements  which  were  allowed  by  the  referee,  "should  be  treated  as  cash 
now  in  the  hands  of  the  assignee."  The  order  of  the  referee  is  for  the  sur- 
render to  the  trustee  by  the  assignee  of  the  "sum  of  four  thousand  eighty-six 
and  sixty-one  one-hundredths  dollars  (4,086.61)  so  as  aforesaid  in  his  possession 
and  belonging  to  said  estate." 

§  1666.  But  "Adverse  Claimant"  as  to  Proceeds  Already  Dis- 
bursed.— But  an  assignee  for  creditors,  as  to  disbursements  made  out  of 
the  assigned  property  before  the  bankruptcy  of  the  assignor,  is  an  adverse 
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claimant  and  may  not  be  summarily  ordered  to  account  to  the  bankruptcy 
court  therefor. ^^  Likewise,  an  assignee  for  creditors  retaining  and  ex- 
pending, before  the  bankruptcy  of  the  assignor,  his  commissions  out  of 
the  assigned  property,  is  an  adverse  claimant,  and  may  not  be  summarily 
ordered  to  account  to  the  bankruptcy  court  therefor.^s  But  an  attorney  for 
an  assignee,  holding  property  of  the  estate,  is  not  an  adverse  claimant,  but 
is  subject  to  summary  order.**' 

§  1667.  Agent  in  Possession  Applying  Funds  on  Salary. — Simi- 
larly, an  agent  in  possession  claiming  to  have  applied,  by  agreement  with 
the  bankrupt,  funds  in  his  possession  as  manager  upon  his  salary,  is  an 
adverse  claimant;  and,  as  to  funds  so  applied,  can  only  be  reached  by 
plenary  action,  although  as  to  funds  not  so  applied  he  is  subject  to  sum- 
mary jurisdiction.*! 

§  1668.  Trustee  in  Possession  under  Mortgage  for  Benefit  of  Cer- 
tain Creditors,  "Adverse  Claimant." — A  trustee  in  possession  under 
a  mortgage  or  trust  deed  made  for  the  benefit  of  certain  creditors,  is  an 
adverse  claimant,  and  not  subject  to  summary  jurisdiction.* ^ 

§  1669.  Alleged  but  Not  Real  Partners  in  Involuntary  Partner- 
ship Petition,  Whether  "Adverse  Claimants,"  Subject  to  Summary 
Seizures  of  Property. — Persons  alleged  to  be  members  of  a  partnership 
against  whom  an  involuntary  partnership  petition  is  filed,  but  who  are  not 
partners,  are  adverse  claimants,  and  their  property  may  not  be  summarily 
seized.*^ 

§  1670.  Executor  Holding  Legacy  to  Bankrupt,  Not  "Adverse 
Claimant." — An  executor  holding  a  legacy  belonging  to  the  bankrupt, 
is  not  an  adverse  claimant.** 

§  1671.  But  Administrator  of  Deceased  Partner  in  Possession  of 
Firm  Assets,  "Adverse  Claimant." — But  the  administrator  of  a  de- 
ceased partner  in  possession  of  firm  assets,  is  an  adverse  claimant  where 
the  other  partner  is  the  bankrupt.*' 

38.  .Louisville  Trust  Co.  v.  Com-  41.  In  re  Lebrecht,  14  A.  B.  R.  445, 
ingor,  7  A.  B.  R.  421,  184  U.  S.  18  (af-       135   Fed.  878   (D.   C.   Tex.). 

firming  Sinsheimer  v.   Simonson,   5   A.  Whether   the   party   was   actually   in 

B.   R.   537,   107   Fed.  898);   In   re  Man-  possession    claiming     ownership    is     a 

ning,    10   A.    B.    R.    497,    133    Fed.    180  question  of  fact,  and  the  finding  of  the 

(D.   C.  S.  Car.).  Impliedly  and  on  the  special    master    will    not   be    disturbed 

facts,  In  re  Hays,  24  A.  B.  R.  691,  181  where   there   is   a  conflict   of   evidence, 

Fed.   674    (C.    C.   A.    Ohio),   quoted   at  in  re  Kolin,  13  A.  B.  R.  533,  134  Fed." 

§   1665.  557    (C.    C.    A.    Ills.). 

39.  Louisville  Trust  Co.  v.  Comingor,  42.  Publishing  Co.  v.  Hutchinson, 
7  A.  B.  R.  421,  184  U.  S.  18  (affirming  Co.,  17  A.  B.  R.  425  (Sup.  Ct.  Mich.). 
Sinsheimer  v.  Simonson,  5  A.  B.  R.  43.  In  re  Nixon,  6  A.  B.  R.  693  (D. 
637,    107    Fed.   898);    impliedly   and    on  C.   Mont.). 

the  facts,  In  re  Hays,  24  A.  B.  R.  691,  44.  In     re  May,  5     A.  B.  R.  1     (Ref. 

181   Fed.   674   (C.   C.  A.   Ohio),  -quoted  Minn.,  affirmed  by  D.   C). 

ante,  §  1665.  45.  In  re  Pierce,  4  A.  B.  R.  489,  102 

40.  Obiter,  In  re  Michie,  8  A.  B.  R.  Fed.  977   (D.  C.  Wash.). 
734,  738,  116  Fed.  749  (D.  C.  Mass.). 
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§  1672.  Trustees  of  Spendthrift  Trusts,  "Adverse  Claimants." — 

Trustees  of  spendthrift  trusts  are  adverse  claimants. 

In  re  Baudouine,  3  A.  B.  R.  651,  101  Fed.  574  (C.  C.  A.  N.  Y.,  reversing  3 
A.  B.  R.  55,  96  Fed.  536):  "He  is  entitled  to  insist  that  he  shall  not  be  pre- 
vented from  paying  it  to  the  beneficiary  and  compelled  to  pay  it  to  another. 
If  the  fund  can  be  reached  by  the  trustee  in  bankruptcy  after  it  has  come  into 
the  hands  of  the  bankrupt,  the  testamentary  trustees  are  not  necessary  parties 
to  an  action.  But  if  it  is  sought  to  be  reached  before  they  have  discharged  their 
fiduciary  and  statutory  obligation  towards  the  beneficiary,  they  are  in  duty 
bound  to  resist.  In  defending  their  trust  duties  they  are  hostile  to  the  trustee 
in  bankruptcy,  and  if  they  are  entitled  to  be  heard  at  all  they  are  entitled  to 
contest  his  title  as  fully  as  though  they  were  the  equitable  owners  of  the  fund." 

§  1673.  Mere  Bailee  in  Possession,  Not  "Adverse  Claimant." — 

It  has  been  held  that  a  bailee  in  possession  is  not  an  adverse  claimant ;  *® 
even  where  he  has  a  lien  for  unpaid  services  or  other  charges  incident  to 
the  bailment.*'^ 

But  this  rule  must  be  taken  with  qualification.  If  there  is  no  dispute  over 
the  amount  or  validity  of  his  lien  and  if  such  amount  is  tendered  him, 
doubtless  he  could  not  be  termed  an  adverse  claimant  in  possession.  But 
that  he  could  summarily  be  deprived  of  his  right  of  possession  were  there 
such  a  dispute  or  lack  of  tender  is  exceedingly  doubtful. 

§  1674.  Stock  Exchange  Not  Contesting  Sale  of  Bankrupt's  Seat 
Not  "Adverse  Claimant." — A  stock  exchange  holding  the  proceeds  of 
sale  of  a  bankrupt  member's  seat  is  not  an  adverse  claimant,  and  will  be 
considered  to  be  holding  for  the  bankruptcy  court,  where  it  does  not  contest 
the  right  to  transfer  the  seat.** 

§  1675.  Mortgagees  in  Actual  Possession  "Adverse  Claimants." 

— Mortgagees  who  have  taken  actual  possession  before  the  filing  of  the 

46.  In  re  Muncie  Pulp  Co.,  14  A.  B.  It  is  difficult  to  see  why  a  pledgor  of 
R.  70,  139  Fed.  546  (C.  C.  A.  N.  Y.),  property  in  the  trustee's  hands  is  not 
distinguished  in  In  re  Watertown  Paper  subject  to  the  jurisdiction  of  the 
Co.,  22  A.  B.  R.  190,  169  Fed.  252  (C.  bankruptcy  court  for  all  proceedings 
C.   A.   N.   Y.).     But  compare,   §   1693.  requisite    to    the    realization    upon    the 

47.  In  re  Pratesi,  11  A.  B.  R.  319,  126  trustee's  interest  in  the  pledged  prop- 
Fed.   588   (D.   C.   Del.).     But  compare,  erty. 

§  1692.  But    where    the    rules    of    the    Stock 

48.  Odell  V.  Boyden,  17  A.  B.  R.  756,  Exchange  provide  for  a  committee  to 
150  Fed.  731   (C.  C.  A.   Ohio).  act   as   a   tribunal   to   settle    the   rights 

Pledgor  of  Certificate  of  Membership  and    liens    of   creditors    upon    a    mem- 

in   Board     of  Trade,    Query. — It     has  ber's   seat   such  tribunal  is   one   estab- 

been  held  that  the  pledgor  of  a  certifi-  lished   by   contract   and   its   determina- 

cate  of  membership  in  a  Board  of  Trade  tions    will     be    respected     subject,     of 

or     Exchange   or    other  similar     body  course,    to    the    usual    rules    regulating 

cannot  be  required  by  the  bankruptcy  the  relations   of  such   tribunals  to  the 

court   to    make    written    application   to  regularly     constituted     courts    of     the 

the   Board  of     Trade  for  the     posting  land.      In    one    case   where    a   nonresi- 

and    sale    of    the    certificate    although  dent  creditor  had  asserted  his  lien  on 

the  certificate  is  in  the  trustee's  hands  a   stock   exchange   seat   and   also   held 

as  assets  of  the  estate.     In  re   Silber-  a  lien   on   assets   in  another   state,   the 

horn,  5  A.  B.  R.  568,  105  Fed.  809   (D.  bankruptcy     court     refused  to     enjoin. 

C.    Ills.).     This   decision  seems   out   of  In  re  Currie  (Austin),  26  A.  B.  R.  345, 

harmony  with  the  weight  of  authority.  185  Fed.  263  (C.  C.  A.  N.  Y.). 
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petition  in  bankruptcy,  are  adverse  claimants;*^  although  summary  process 
will  lie  where  the  possession  thus  taken  is  not  exclusive  of  the  bankrupt.^" 
And  in  one  case  it  has  been  held  that  the  mortgagee  is  not  an  adverse  claim- 
ant where  the  possession  was  taken  before  default. ^^ 

§  1676.  Alleged  Fraudulent  Transferee  in  Possession,  "Adverse 
Claimant." — An  alleged  fraudulent  transferee  in  possession,  is  an  adverse 
claimant;  ^^  although  the  adverse  claimant  be  the  wife  of  the  bankrupt;  ^* 
or  his  daughter. ^5  An  alleged  buyer  on  an  executed  sale  before  the  bank- 
ruptcy also  is  an  adverse  claimant.^* 

§  1677.  Alleged  Preferential  Transferee  in  Possession,  "Adverse 
Claimant." — An  alleged  preferential  transferee  in  possession  is  an  "ad- 
verse claimant."'*'^ 

§  1678.  Assignee  of  Bankrupt's  Wages,   "Adverse  Claimant." — 

An  assignee  of  the  bankrupt's  wages,  holding  under  an  assignment  of  wages 
to  be  earned  in  the  future,  is  an  "adverse  claimant,"  and  may  not  be  pro- 
ceeded against  summarily.^s 

In  re  Driggs,  23  A.  B.  R.  631,  171  Fed.  897  (D.  C.  N.  Y.):  "So  far  as  the 
assignees  are  concerned,  I  have  no  jurisdiction  over  them  in  this  case,  and  the 
validity  of  their  assignment  must  be  determined  by  plenary  suit." 

§  1679.  Lienholder  and  Secured  Creditor  as  "Adverse  Claim- 
ants."— It  has  been  questioned  whether  a  lienholder  as  such  is  an  adverse 
claimant;^*  but  a  lienholder  in  possession,  or  rather  a  lienholder  where  the 
bankruptcy  court  is  not  in  possession,  is  an  adverse  claimant  and  is  not 

49.  Heath  v.  Shaffer,  2  A.  B.  R.  98,  185  Fed.  985  (D.  C  Mass.),  quoted  at 
93  Fed.  647  (D.  C.  Iowa);  In  re  Bun-  §  1864.  Compare,  apparently  to  such 
trock  Clothing  Co.,  1  A.  B.  R.  454  (D.  effect.  In  re  Norris,  34  A.  B.  R.  444, 
C.  Iowa);  instance.  In  re  Blake,  32  A.  177   Fed.  598   (D.  C.   N.  Y.). 

B.  R.  613,  171  Fed.  298  (D.  C.  N.  Y.) ;  55.  In  re  Cohn,  3  A.  B.  R.  421,  98 
In   re   Rathman,   25  A.   B.   R.   346,   183      Fed.  75  (D.  C.  N.  Y.). 

Fed.  913   (C.  C.  A.  S.  D.);  In  re  Tar-  56.   In  re  Flynn  &  Co.,  11  A.   B.   R. 

box,  36  A.   B.   R.  437,  185  Fed.  985    (D.  318,   136   Fed.  442    (D.   C.   N.   Car.). 

C.  Mass.).  57.  Hicks  v.   Knost,  2  A.   B.   R.   153, 

50.  In  re  Brooks,  1  A.  B.  R.  531,  91  9*  Fed.  625  (D.  C.  Ohio);  In  re 
Fed.  508  (D.  C.  Vt.).  Compare,  In  re  Adams,  12  A.  B.  R.  367,  130  Fed.  788 
Jersey  Island  Packing  Co.,  14  A.  B.  (P-  C.  R.  I.);  Bmdseil  v.  Smith,  5  A. 
R.  689,  138  Fed.  625   (C.  C.  A.  Calif.).  g.    R.  40     (N.  J.  Ct.     Errors);   In     re 

Delivery  of  one  key  but  retention  of  Eunch  s    Fort     Hamilton    Brewery,  19 

another,  see  ante,  §   1146,  note.  A.   B.   R.  798,  158   Fed.   644   (D.   C.   N. 

Ki     T„   _„  ■nr„t„-i i~i r'„     n    A  Y.);    In   re   Peacock,   24  A.   B.   R.   159, 

51.  In  re  Waterloo  Organ  Co.,  9  A.  i„o  t?   j    o^i    /t-i    r>    xt    /->      s 

B.  R.  427    118  Fed.  904   (D.  C.  N.  Y.).  ''l^lt' ,l\'^^,%\%:\  S43  (D. 

53.  Wall  I-.  Cox,  5  A.  B.  R.  727  181  c.  Ohio);  In  re  Lineberry,  25  A.  B. 
U.  S.  344;  Hicks  z/.  Knost,  2  A  B.  R.  r.  164,  133  Fed.  338  (D.  C.  Ala.); 
153,  94  Fed.  625  (D.  C.  Ohio);  Cooney  Copeland  v.  Martin,  25  A.  B.  R.  268, 
V.  Collins  33  A.  B.  R.  840,  176  Fed  i82  Fed.  805  (C.  C.  A.  Ala.).  But 
189  (C.  C.  A  Mont.),  quoted  at  §  compare,  In  re  Home  Discount  Co., 
1865;  In  re  Clifford  D.  Mills,  25  A.  B.  17  a.  B.  R.  180,  147  Fed.  538  (D.  C. 
R.    278,  179    Fed.  409    (D.  C.  N.     Y.).  Ala) 

Compare     In    re    Knopf,    16    A     B.    R.  59. '(1841)  In  re  Christy,  3  How.  293; 

433,  144   Fed.   245   (D.   C.   S.   C).  (1841)    Norton    v.    Boyd,    3    How.    426. 

54.  In  re  Grabs,  1  A.  B.  R.  465  (Ref.  See  note  to  Carter  v.  Hobbs,  1  A.  B. 
Ohio);  In  re  Tarbox,  26  A.  B.  R.  432,  R.  215,  92  Fed.  594   (D.  C.  Ind.). 
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subject  to  the  summary  jurisdiction  of  the  bankruptcy  court.""  Thus,  where 
a  bankrupt  has  assigned  his  future  earned  wages  both  the  assignee  and 
employer  are  adverse  claimants,  not  subject  to  the  summary  jurisdiction  of 
the  bankruptcy  court. "^^ 

Likewise,  sureties  in  possession  of  deposits  made  within  the  four  months 
by  the  bankrupt  for  indemnity  have  been  held  to  be  adverse  even  after 
exoneration  of  the  bankrupt,  if  the  sureties  claim  a  lien  or  other  interest 
in  the  fund.*'^ 

Again,  the  sister  of  the  bankrupt  is  an.  adverse  claimant  where  she  holds 
as  security  a  bond  for  title  to  real  estate  which  her  brother  had  transferred 
to  her  after  having  deeded  the  property  to  a  third  person  for  a  loan,  taking 
the  bond  in  return.''^ 

But  a  liveryman,  holding  possession  at  the  time  of  the  bankruptcy  under 
his  lien,  has  been  held  subject  to  the  summary  jurisdiction  of  the  bank- 
ruptcy court.  ^* 

It  has  been  held  that  an  attorney  holding  chattel  mortgages  belonging  to 
the  bankrupt,  upon  which  he  claims  an  attorney's  lien  for  services  per- 
formed before  the  bankruptcy,  is  within  the  summary  jurisdiction  of  the 
bankruptcy  court ;  "^  but  this  is  doubtless  based  upon  the  general  doctrine 
that  all  courts  have  summary  jurisdiction  over  attorneys  practicing  before 
them  as  regards  their  relations  with  their  clients. 

§  1680.  Debtors  of  Bankrupt  "Adverse  Claimants,"  Not  to  Be 
Proceeded  against  Summarily. — Debtors  of  the  bankrupt  are  adverse 
claimants  and  may  not  be  proceeded  against  summarily.^" 

§  1681.  Thus,   Banks  Owing   "Deposits,"    "Adverse  Claimants." 

— Thus,  banks  holding  deposits  of  the  bankrupt  are  debtors,  and  therefore 
adverse  claimants  not  subject  to  summary  jurisdiction.     Nevertheless,  they 

60.  Fitch  V.  Richardson,  16  A.  B.  R.  ings  would  amount  to  a  proceedings  to 
835,  147  Fed.  196   (C.  C.  A.  Mass.).  In       redeem. 

re  Blake,  23  A.  B.  R.  613,  171  Fed.  398  65.     In    re    Eurich's    Fort     Hamilton 

(D.  C.  N.  Y.);  Harris,  trustee,  v.  Nat.  Brewery,  19  A.  B.  R.  798,  158  Fed.  644 

Bank,  216  U.   S.   382,  23  A.   B.  R.  632;  (D.  C.  N.  Y.).     See  also,  post,  §  1833i^, 

In   re    Peacock,   24   A.    B.    R.    159,    178  and  §  2099. 

Fed.   851    (D.   C.   N.   Car.).   Apparently  66.    In  re  Manning,  10  A.  B.   R.  497, 

contra,  In  re  Cobb,  3  A.  B.  R.  129,  96  123  Fed.  180  (D.  C.  S.  C.) ;  In  re  Zotti, 

Fed.  821  (D.  C.  N.  C).  33  A.  B.  R.  812,  178  Fed.  304  (D.  C.  N. 

61.  In  re  Karns,  16  A.  B.  R.  841  (D.  Y.),  as  quoted  at  §  1681;  In  re  Zotti, 
C.  Ohio).  26  A.  B.  R.  234,  186  Fed.  84   (C.  C.  A. 

62.  In  re  Horgan,  21  A.  B.  R.  31,  N.  Y.,  affirming  S.  C,  23  A.  B.  R.  304, 
164   Fed.  415   (C.   C.  A.   Mass.).  178    Fed.   304);   In  re   Boston-Cerrellos 

63.  In  re  Pickens  &  Bro.,  26  A.  B.  R.  Corporation,  30  A.  B.  R.  739,  206  Fed. 
6,  184  Fed.  134  (D.  C.  Ga.),  although  in  794  (D.  C.  N.  Mex.) ;  In  re  Howe  Mfg. 
this  case  it  does  not  appear  who  had  Co.,  27  A.  B.  R.  477,  193  Fed.  524  (D. 
actual    possession    of    the    real    estate,  C.  Ky.). 

the  facts  as  to  which  would  have  set-  Compare,  rightly  decided  on  the  facts 

tied   the   question   of  jurisdiction.  but  wrongly  reasoned,    the    court    un- 

64.  In  re  Pratesi,  11  A.  B.  R.  319,  136  necessarily  discussing  the  question  of 
Fed.  588  (D.  C.  Del.) :  However,  this  colorability  as  if  summary  process 
could  not  be  the  law  unless  the  lienor  might  otherwise  have  been  proper, 
in  possession  were  tendered  the  amount  First  Nat.  Bk.  v.  Hopkins,  39  A.  B.  R. 
cf  his  lien,  in' which  event  the  proceed-  434,  199  Fed.  877  (C.  C.  A.  Ga.). 
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have   frequently  been  summarily  ordered  to  pay  over  funds  and  usually 
have  not  resisted  where  there  have  been  no  complications.^'^ 

In  re  Zotti,  23  A.  B.  R.  813,  178  Fed.  304  (D.  C.  N.  Y.),  reversing  S.  C,  23  A. 
B.  R.  601,  affirmed  in  In  re  Zotti,  26  A.  B.  R.  234,  186  Fed.  84  (C.  C.  A.)  r 
"The  bankrupt's  property  was  the  chose  in  action  against  the  bank;  to  speak 
of  it  as  'money  on  deposit'  is  confessedly  a  colloquialism.  *  *  *  Here  the 
bank  has  not  meddled  with  the  bankrupt's  assets  at  all.  The  property-was,  as 
I  have  said,  a  chose  in  action  to  which  it  was  an  incident  that  the  obligor  should 
honor  sight  drafts.  It  did  honor  such  a  draft,  innocently,  as  all  sides  concede^ 
and  in  so  doing  it  availed  itself  of  the  conditions  of  the  very  obligation  under 
which  the  trustee  now  sues.  Of  course  the  trustee  is  subject  to  the  same  condi- 
tions when  he  sues  as  the  bankrupt  is  under;  one  of  these  conditions  is  the  right 
of  the  debtor  bank  to  treat  as  a  valid  extinguishment  pro  tanto  any  payment 
made  upon  cheque.  It  is  only  by  what  seems  to  me  a  confusion  of  the  funda- 
mental relation  between  the  bank  and  the  bankrupt  that  I  can  hold  liable  the 
former.  The  bank  in  no  sense  transferred  property  of  the  bankrupt  for  it  had 
no  such  property.  He  himself,  the  bank's  customer,  alone  had  any  property, 
and  that  was  a  right  to  sue,  subject  to  a  condition  which  has  occurred.  I  can 
only  conclude  that  the  order  was  erroneous  and  it  must  be  reversed." 

First  Nat.  Bank  v.  Hopkins,  29  A.  B.  R.  434,  199  Fed.  877  (C.  C.  A.  Ga.) : 
"The  amount  named  in  the  judge's  order,  and  which  the  bank  was  directed  to 
pay  over  at  once  to  the  trustee,  was  on  deposit  in  the  bank  to  the  credit  of  the 
Montgomery  Drug  Company  when  bankruptcy  proceedings  were  instituted 
against  that  company.  The  bank  held  notes  against  the  Montgomery  Drug 
Company  for  a  larger  amount  than  the  Drug  Company's  total  deposits,  and 
claimed  the  right  to  set  off  the  notes  against  the  deposits.  The  objection  to  this 
on  the  part  of  the  trustee  for  the  Montgomery  Drug  Company  was  that  nearly  all 
of  the  deposits  standing  to  the  credit  of  the  Montgomery  Drug  Company  in  the 
bank  had  been  deposited  under  a  special  arrangement,  by  which  it  was  put  there 
for  the  benefit  of  all  the  creditors  of  the  Drug  Company,  to  be  paid  to  them 
on  their  debts,  pro  rata,  and  that  the  bank  officers  had  notice  that  such  was  the 
character  of  the  deposits. 

"This  was  the  matter  at  issue  between  the  parties — that  is,  -between  the  trus- 
tee in  bankruptcy  and  the  bank — when  this  summary  proceeding  was  instituted. 
The  deposits  were  entered  on  the  books'  of  the  bank  to  the  credit  of  the  Mont- 
gomery Drug  Company,  and  were  ordinary  deposits  put  by  the  bank  on  the 
Drug  Company's  deposit  book.  There  was  nothing  whatever  on  the  books  of 
the  bank  to  show  that  it  was  anything  other  than  an  ordinary  deposit.  The  pro- 
ceeds of  a  note  given  to  the  Montgomery  Drug  Company,  for  the  purchase  of  its 
goods,  amounting  to  $10,000,  and  put  to  the  credit  of  the  Montgomery  Drug 
Company,  constituted  the  greater  part  of  the  deposits  at  the  time  of  the  institu- 
tion of  the  bankruptcy  proceedings. 

"We  must  determiiie,  therefore,  on  the  facts  of  the  present  case,  before  going 
into  it  further,  whether  there  was  a  real  adverse  claim  on  the  part  of  the  bank, 
without  reference  to  what  its  merits  might  be  when  heard  and  determined,  or 
whether  it  was  merely  colorable.  It  is  perfectly  clear  to  us  that  the  claim  of  the 
bank  in  this  case  was  a  real  adverse  claim,  and  not  merely  colorable.'' 

67.    Instance,  In  re  Grive,  18  A.  B.  R.  In  re  Gill,  26  A.  B.  R.  883,  190  Fed.  736 

203,  151  Fed.  711  (D.  C.  Conn.);  In  re  (C.  C.  A.);  In  re  Zotti,  26  A.  B.  R.  234, 

Boston-Cerrellos  Corporation,  30  A.  B.  186  Fed.  84   (C.  C.  A.  N.  Y.,  affirming 

R.  739,  206  Fed.  794   (D.  C.  N.  Mex.) ;  S.   C,  23  A.   B.   R.  304,   178   Fed.  304). 
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§  1682.  Likewise,  Owner  Owing  on  Building  Contract,  Subject 
to  Mechanic's  Liens,  "Adverse  Claimant." — The  owner  of  property, 
owing  a  balance  on  a  building  contract,  subject  to  mechanics'  and  subcon- 
tractors' liens,  is  an  adverse  claimant.®^ 

Obiter,  impliedly,  In  re  Adams,  18  A.  B.  R.  181  (D.  C.  N.  Y.):  "*  *  *  but 
inasmuch  as  the  attorney  for  the  bankrupt,  who  has  prosecuted  the  mechanic's 
lien  action  has  an  attorney's  lien  for  services  therein,  and  inasmuch  as  the 
rights  in  that  action  cannot  be  adjudicated  in  the  bankruptcy  proceedings,  ex- 
cept as  the  matter  is  brought  into  the  bankruptcy  court  by  consent,  etc." 

§  1683.  Also,  Employers  Holding  Wages  of  Bankrupt  Tied  Up  by 
Assignment,  "Adverse  Claiftiants." — Employers  holding  wages  of  the 
bankrupt  tied  up  by  assignments  are  adverse  claimants,  and  may  not  be  pro- 
ceeded against  summarily.®^ 

§  1683:|.  Sureties  and  Others  Holding  Deposits  as  Indemnity, 
■"Adverse  Claimants." — Sureties  holding  deposits  as  security  are  adverse 
claimants,  not  subject  to  summary  order.'^" 

And  this  is  so  after  their  exoneration  from  Hability  on  the  bond  if  they 
still  claim  a  lien  for  expenses,  etc.'^^ 

The  rule  is  the  same  where  a  bankrupt  has  deposited  money  to  secure 
the  release  of  a  third  party's  property,  where  both  he  and  the  third  party 
go  into  bankruptcy.'''^ 

§  1683^.  Attorney  of  Bankrupt  Paid  in  Advance,  Whether  "Ad- 
verse Claimant." — An  attorney  for  a  bankrupt,  who  has  received  pay- 
ment to  an  unreasonable  amount  for  services  to  be  rendered  in  bankruptc}', 
doubtless  is  an  "adverse  claimant ;"  but  the  Act  in  §  60d  gives  summary  ju- 
risdiction to  the  bankruptcy  court  to  re-examine  the  transaction  and  de- 

68.    Impliedly,   In  re   Grissler,   13  A.  that  lies  at    the  very    threshold:     the 

B.   R.   508,   136   Fed.   754    (C.   C.   A.   N.  court  even  when  the  lienholders  come 

Y.) ;   In   re   Greater  Am.   Exposition,   4  in   would   have   no  power   to   "require" 

A.   B-   R:  486,   103   Fed.   986    (C.   C.   A.  the  owners  to  pay  their  debts  into  the 

Neb.).     Compare,  as  to  effect  of  con-  bankruptcy    court.     The    obligation    of 

sent   to    jurisdiction,    In   re    Huston,    7  the  owner  is  a  mere  debt — to  pay  the 

A.  B.  R.  92  (Ref.  N.  Y.).  contract  price,  and  mere   debts  as  we 

But  compare,  In  re  Hobbs  &  Co.,  16  have    seen   the   bankruptcy   court   can- 

A.   B.   R.   544,   145  Fed.   511   (D.   C.  _W.  not  "require"  to  be  paid  into  its  regis- 

Va.),  where  the  court  seems  to  consider  try  by  either  plenary  or  summary  proc- 

Ihe  power  conferred  in  general  terms  ess. 

upon  the  bankruptcy  court  by  §  3  (6)  to  Also,    see   ante,    §    1165,   and   post,    § 

"bring  in  and  substitute  additional  per-  1692. 

sons  or  parties  in  proceedings  in  bank-  69.    Inferentially,  In  re  Driggs,  33  A. 

ruptcy   when    necessary    for    the    com-  B.  R.  631,  171  Fed.  897   (D.  C.  N.  Y.), 

plete  determination  of  a  matter  in  con-  quoted  at  §  1678. 

troversy"     empowers     the    bankruptcy  70.    Jacquith   v.   Rowley,   9   A.   B.   R. 

court  to  compel  mechanics  and  mate-  525,  188  U.  S.  630;  In  re  Horgan,  19  A. 

rialmen  holding  subcontractor's  liens  to  B.  R.  857,  158  Fed.  774  (C.  C.  A.  Mass.); 

come  into  the  bankruptcy  proceedings  In  re  Horgan,  21  A.  B.  R.  31,  164  Fed. 

and  set  up  their  liens,  else  "this  court  415  (C.  C.  A.  Mass.). 

could    not    require    the    owner    to    pay  71.    In  re  Horgan,  31  A.  B.  R.  31,  164 

over  to  its  receivers  or  trustee  the  sum  Fed.  415  (C.  C.  A.  Mass.). 

due.     *  *  *"     But  the  court  in  this  case  72.    In  re  Squier,  31  A.  B.  R.  346,  165 

overlooks     the    jurisdictional    obstacle  Fed.  515  (D.  C.  N.  Y.). 
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termine  any  excessiveness.  As  to  this  apparent  exception,  it  is  to  be  ob- 
served, first,  that  courts  have  always  assumed  summary  jurisdiction  over 
their  officers  and  attorneys  for  the  sake  of  preserving  purity  in  the  ad- 
ministration of  justice;  and,  second,  that,  doubtless,  the  re-examination 
would  not  result  in  a  summary  order  on  the  attorney  to  repay  the  ex- 
cess if  the  attorney  were  shown  to  be  unable  to  respond  or  were  a  non- 
resident. In  these  latter  contingencies,  the  trustee  would  be  obliged,  doubt- 
less, to  sue  for  a  judgment  in  a  court  whose  judgment  could  be  executed. 
In  such  suit,  however,  the  order  of  the  bankruptcy  court  determining  the 
excess  would  be  binding  and  final  upon  the  parties.^^ 

Division  2. 

In  What  Courts  May  Pi^unary  Actions  against  Adverse  Claimants 
Be  Brought  by  Trustees  and  Receivers  in  Bankruptcy. 

§  1684.  Plenary  Suits  against  "Adverse  Claimants"  in  State 
Courts. — Plenary  suits  against  adverse  claimants  always  may  be 
brought  in  the  State  court,  or  the  United  States  district  court,  that 
would  have  had  jurisdiction  of  the  parties  had  not  bankruptcy  in- 
tervened.^4 

Andrews  v.  Mather,  9  A.  B.  R.  301,  134  Ala.  358:  "Section  33  does  not  pur- 
port to  take  away  any  jurisdiction  in  law  or  equity  wliich  would  otherwise  exist 
in  the  United  States  Circuit  [now  District]   or  State  Courts." 

§  168  5.  Distinction  between  Proceedings  in  Bankruptcy  and 
"Controversies"  Arising  Out  of  Bankruptcy. — The  distinction  between 
proceedings  in  bankruptcy  and  controversies  arising  in  bankruptcy  proceed- 
ings is  elsewhere  elucidated.^^ 

73.  See  post,  §  2099.  versies  had  been  between  the  bankrupts 

74.  Bankr.  Act,  §  23  (b) :     "Suits  by      and  such  adverse  claimants." 

the  trustee  shall  only  be  brought  or  Bankr.  Act,  §  70  (e) :  "The  trtastee 
prosecuted  in  the  courts  where  the  may  avoid  any  transfer  by  the  bank- 
bankrupt,  whose  estate  is  being  admin-  rupt  of  his  property  which  any  cred- 
istered  by  such  trustee,  might  have  itor  of  such  bankrupt  might  have 
brought  or  prosecuted  them  if  proceed-  avoided,  and  may  recover  the  property 
ings  in  bankruptcy  had  not  been  in-  so  transferred,  or  its  value,  from  the 
stituted,  unless  by  consent  of  the  pro-  person  to  whom  it  was  transferred,  un- 
posed  defendant,  except  suits  for  the  less  he  was  a  bona  fide  holder  for  value 
recovery  of  property  under  section  prior  to  the  date  of  the  adjudication, 
sixty,  subdivision  b,  and  section  sixty-  Such  property  may  be  recovered  or  its 
seven,  subdivision  e."  value  collected  from  whoever  may  have 
Bankr.  Act,  §  23  (a) :  "The  United  received  it,  except  a  bona  fide  holder 
States  circuit  courts  shall  have  juris-  for  value.  For  the  purpose  of  such  re- 
diction  of  all  controversies  at  law  and  covery  any  court  of  bankruptcy  as 
in  equity,  as  distinguished  from  pro-  hereinbefore  defined,  and  any  State 
ceedings  in  bankruptcy  between  trus-  court  which  would  have  had  jurisdic- 
tees  as  such  and  adverse  claimants  con-  tion  if  bankruptcy  had  not  intervened, 
cerning  the  property  acquired  or  shall  have  concurrent  jurisdiction." 
claimed  by  the  trustee,  in  the  same  Frank  v.  Vollkommer,  17  A.  B.  R. 
manner  and  to  the  same  extent  only  808,  305  U.  S.  521;  Hobbs  v.  Frazier, 
as  though  bankruptcy  proceedings  had  26  A.  B.  R.  887  (Sup.  Ct.  Fla.). 
not    been    instituted   and    such    contro-  75.   Post,  §  3864. 
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Bankruptcy  proceedings  proper  are  those  concerned  with  the  adjudica- 
tion of  the  debtor  as  a  bankrupt  and  his  discharge,  and  also  such  as  con- 
cern the  election  of  the  trustee  by  creditors,  the  sale  of  assets  belonging  to 
the  bankrupt  estate,  and  the  allowance  of  creditors'  claims,  and  the  distri- 
bution of  the  proceeds  to  creditors.  The  bankruptcy  court  has  exclusive 
jurisdiction  of  such  proceedings.  "Controversies"  "arising  in  bankruptcy 
proceedings,"  on  the  other  hand,  are  all  other  bankruptcy  controversies 
than  those  mentioned,  arising  with  regard  to  property  in  the  possession  of 
the  bankruptcy  court  or  perhaps  (though  this  point  is  not  settled)  with  re- 
gard to  property  not  in  its  possession.  As  to  the  former,  the  bankruptcy 
court  in  the  bankruptcy  proceedings  themselves  has  jurisdiction,  equally  as 
well  as  in  bankruptcy  proceedings  proper.  Of  the  latter,  the  bankruptcy 
court  has  no  summary  jurisdiction  whatever,  and  has  only  such  plenary 
jurisdiction  as  is  conferred  by  the  Amendment  of  1903,  to  recover  property 
fraudulently  or  preferentially  conveyed.'^* 

Compare,  Brumley  v.  Jones,  15  A.  B.  R.  581,  141  Fed.  318  (C.  C.  A.  Ga.): 
"The  District  Court  does  not  possess  the  general  power  to  entertain  a  suit  in 
equity,  and,  unless  the  Bankrupt  Act  has  conferred  upon  it  jurisdiction  to  en- 
tertain a  plenary  suit  in  equity,  such  a  suit  cannot  be  maintained.  *  *  *  The 
bankrupt  act  confers  on  the  District  Courts,  as  courts  of  bankruptcy,  such 
jurisdiction  at  law  and  in  equity  as  will  enable  them  to  exercise  original  juris- 
diction in  bankruptcy  proceedings.  As  courts  of  bankruptcy  they  are  vested 
with  power  to  collect,  reduce  to  money,  and  distribute  the  estates  of  bankrupts, 
and  to  determine  controversies  in  relation  thereto.  *  *  *  We  think  it  clear 
that  the  controversies  referred  to  relate  to  the  collection,  sale,  and  distribution 
of  such  estates.  The  jurisdiction  of  the  District  Court,  as  granted  by  the 
Bankruptcy  Act,  is  unquestionably  bankrupt  jurisdiction,  and  not  general  juris- 
diction to  hear  and  determine  controversies  between  adverse  third  parties, 
which  are  not  strictly  and  properly  a  part  of  the  bankruptcy  proceedings." 

§  1686.  Jurisdiction  of  United  States  District  Court  in  Bank- 
ruptcy Matters. — The  Bankruptcy  Act,  by  §  23  (a)  does  not  enlarge  the 
jurisdiction  of  the  United  States  District  [formerly  the  Circuit]  Courts. 
They  would  only  have  jurisdiction  over  suits  brought  by  trustees  in  bank- 
ruptcy in  case  diversity  of  citizenship  or  some  other  jurisdictional  fact 
existed,  which,  in  the  usual  procedure,  would  have  conferred  jurisdic- 
tion on  the  District  [formerly  the  Circuit]  Court  of  the  United  States 
in  case  the  bankrupt  had  sued;^'    nor  unless  the  amount  involved  exceeds 

76.  Compare,  Burleigh  v.  Foreman,  Rome  Iron  Co.,  3  A.  B.  R.  583,  99  Fed. 
11  A.  B.  R.  74,  135  Fed.  317  (C.  C.  A.  83  (U.  S.  C.  C.  Ga.) ;  Goodier  v.  Barnes, 
Mass.);  McNulty  v.  Feingold,  13  A.  B.  2  A.  B.  R.  328,  94  Fed.  798  (C.  C.  U. 
R.  338,  139  Fed.  1001  (D.  C.  Penn.);  S.);  In  re  Rochford,  10  A.  B.  R.  608, 
Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  134  Fed.  183  (C.  C.  A.  S.  Dak.);  In  re 
103,  198  U.  S.  380;  Delta  Nat'l  Bk.  v.  Reynolds,  13  A.  B.  R.  349,  133  Fed.  584 
Easterbrook,  13  A.  B.  R.  338,  133  Fed.  (D.  C.  Mont.);  Viquesnay  v.  Allen,  13 
521  (C.  C.  A.  Tex.).  Compare,  In  re  A.  B.  R.  406,  131  Fed.  31  (C.  C.  A.  W. 
Walsh  Bros.,  31  A.  B.  R.  14,  163  Fed.  Va.).  Obiter,  Goodnough  Mercantile 
353  (D.  C.  Iowa).  &  Stock  Co.  v.  Galloway,  19  A.  B.  R. 

77.  Bear  Gulch,  etc.,  Co.  v.  Walsh,  344,  156  Fed.  504  (D.  C.  Ore.);  In  re 
38  A.  B.  R.  724,  198  Fed.  351  (D.  C.  M'acDougall,  33  A.  B.  R.  762,  175  Fed. 
Mont);     Chattanooga     Nat'l     Bk.     v.  400   (D.   C;  N.  Y.).     Also,  see  Spencer 
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$2,000; '^8  and  even  "consent"  cannot  confer  jurisdiction  upon  the  Dis- 
trict [formerly  Circuit]  Court  in  bankruptcy  cases,  unless  diversity  of 
citizenship,  etc.,  exists.''^^ 

But  the  "diversity  of  citizenship"  relates  to  the  bankrupt's  citizenship, 
not  to  the  trustee's  citizenship: 

Bush  V.  Elliott,  303  U.  S.  477,  15  A.  B.  R.  661:  "That  is,  while  the  jurisdiction 
of  the  courts  was  not  to  be  extended  because  of  the  bankruptcy  proceedings  or 
the  citizenship  of  the  trustee,  it  was  preserved  to  the  trustee  in  the  jurisdiction 
where  the  bankrupt  might  have  brought  or  prosecuted  the  suit  but  for  the  bank- 
ruptcy proceedings.  While  this  section  preserves  the  jurisdiction  of  the  United 
States  Circuit  Courts  [now  District]  over  cases  coming  within  clause  a,  in 
clause  b  the  right  of  suit  by  the  trustee  is  limited  to  courts  wherein  the  bank- 
rupt might  have  brought  or  prosecuted  the  action  had  the  bankruptcy  proceed- 
ings not  been  instituted.     *     *     * 

"The  action  in  the  present  case  was  to  recover  a  sum  of  money  alleged  to 
have  been  due,  prior  to  the  bankruptcy  proceedings,  to  the  Southern  Car  and 
Foundry  Company,  which  was  a  citizen  of  the  State  of  New  Jersey.  The 
amount  involved  and  the  diverse  citizenship  of  the  parties  were  such  that  the 
car  company  might  have  sued  the  defendant,  a  citizen  of  the  State  of  Alabama, 
in  the  Circuit  Court  of  the  United  States  independently  of  the  bankruptcy  pro- 
ceedings. We  think,  by  the  terms  of  this  section,  it  was  intended  to  preserve 
this  right  to  the  trustee  in  bankruptcy,  and  that  the  citizenship  of  the  trustee 
is  wholly  immaterial  to  the  jurisdiction  of  such  a  case.'' 

Thus,  the  Circuit  [now  District]  Court  has  been  held  to  have  juris- 
diction of  an  action  by  a  trustee  in  bankruptcy  to  recover  usurious  interest 
paid  by  the  bankrupt  to  a  national  bank. 

Reed  v.  American-German  Nat.  Bank,  19  A.  B.  R.  140,  155  Fed.  233  (U.  S. 
C.  C.  Ky.) :  "The  provision  of  this  section  which  is  particularly  material  is, 
therefore,  that  part  of  clause  'b'  which  enacts  that  suits  by  the  trustee  shall 
only  be  brought  in  the  courts  'where  the  bankrupt  *  *  *  might  have  brought 
or  prosecuted  them  if  proceedings  in  bankruptcy  had  not  been  instituted.' 
If  the  bankruptcy  proceeding  had  not  been  instituted,  could  the  saddlery 
company  have  brought  suit  in  this  court  to  recover  the  usurious  interest 
paid  to  defendant;  it  being  a  national  banking  association  organized  under 
a    law     of    the    United     States,    viz,    the     national    act?       This    seems     to    be 

V.  Duplan  Silk  Co.,  11  A.  B.  R.  563,  191  will  now  take  judicial  cognizance  of 
U.  S.  536;  for  rules  as  to  jurisdiction  its  records  while  sitting  in  bankruptcy 
and  rights  of  appeal  and  review  in  such  has  not  been  decided, 
cases.  78.  Swafford  v.  Cornucopia  Mines, 
No  Judicial  Cognizance  of  Record  15  A.  B.  R.  564,  140  Fed.  957  (U.  S.  C. 
in  the  Bankruptcy  Proceedings.-—  C.  Ore.).  And  deficiency  in  amount 
It  was  formerly  held  before  the  aboli-  cannot  be  helped  out  by  the  addition 
tion  of  Circuit  Courts  and  the  trans-  of  a  statutory  allowance  for  attorney's 
fer  of  their  jurisdiction  to  District  fees  allowable  on  recovery. 
Courts  that  where  thfe  suit  was  79.  Contra,  In  re  Seebold,  5  A.  B.  R. 
brought  in  the  United  States  Circuit  358,  105  Fed.  910  (C.  C.  A.  La.).  Ob- 
Court,  that  court  would  not  take  ju-  iter.  In  re  MacDougall,  23  A.  B.  R. 
dicial  cognizance  of  the  records  of  the  762,  175  Fed.  400  (D.  C.  N.  Y.). 
United  States  District  Court  in  the  McEldowney  v.  Card,  27  A.  B.  R.  937, 
bankruptcy  proceedings  McDonald  v.  193  Fed.  475  (C.  C.  Tenn.);  Lovell  v. 
Clearwater  Ry.  Co.,  31  A.  B.  R.  183,  Newman  &  Son,  29  A.  B.  R.  483,  237 
164  Fed.  1007  (U.  S.  C.  C.  Idaho).  U.  S.  413;  Mayer  v.  Cohrs.,  36  A.  B.  R. 
Whether    the    District    Court    as    such  695,  188  Fed.  443   (C.   C.  Wash.). 
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the  statutory  test  established  for  such  cases  in  which,  and  in  those  described 
in  the  clause  of  the  section  which  we  have  italicized  and  which  was  added  by 
the  Amendrnent  of  1903,  the  right  of  the  trustee  to  sue  in  the  Federal  courts 
does  not  depend  upon  the  consent  of  the  person  sued,  though  in  other  cases  it 
does.  *  *  *  Under  the  judiciary  act,  jurisdiction  is  given  generally  to  the 
Circuit  Courts  of  the  United  States  [now  District]  of  cases  arising  under 
the  laws  of  the  United  States.  The  national  banking  act  itself,  as  amended, 
gives  the  Circuit  Courts  concurrent  jurisdiction  with  the  courts  of  the  State 
having  jurisdiction  in  similar  cases  of  suits  to  recover  interest  knowingly  col- 
lected at  a  higher  rate  than  allowed  by  law;  and,  if  this  were  all,  it  might  well 
be  held  that  the  judiciary  act  and  the  national  banking  act,  when  construed  to- 
gether, give  this  court  jurisdiction  of  a  case  like  this.  But,  as  the  plaintiff  here 
derives  his  powers  and  rights  as  trustee  ffom  the  Bankruptcy  Act  of  1898,  it 
has  seemed  to  the  court  that  his  right  to  sue  must  also  be  tested  by  the  pro- 
visions of  that  act.  As  we  have  seen,  §  23b  of  the  Bankruptcy  Act  gives  him 
the  right  to  sue  here  if  the  saddlery  company  could  have  done  so,  had  there 
been  no  bankruptcy  proceeding.  The  saddlery  company  would  have  had  that 
right,  as  the  claim  exceeds  $2,000  and  arises  under  the  laws  of  the  United 
States.  This  court,  therefore,  has  jurisdiction,  and  the  demurrer  must  be 
overruled,  both  because  the  plaintiff  has  capacity  to  sue  and  because  the  court 
has  jurisdiction  of  the  action." 

But  the  district  [formerly  circuit]  court  will  not  be  permitted,  even  by 
the  express  order  of  the  bankruptcy  court,  to  carry  on  controversies  over 
assets  in  the  custody  of  the  bankruptcy  court.^" 

Drew  V.  Myers,  23  A.  B.  R.  656,  81  Neb.  750,  116  N.  W.  781:  "It  is  plain  from 
the  reading  of  these  sections  that,  if  this  action  was  to  avoid  a  preference  or  to 
recover  property  fraudulently  conveyed  by  the  bankrupt,  the  state  court  would 
have  concurrent  jurisdiction  with  the  Federal  court  of  the  same.  Of  all  other 
actions  brought  by  the  trustee  to  recover  property  belonging  to  the  bankrupt 
the  State  court  retains  sole  jurisdiction."  The  rule  is  not  quite  broadly  enough 
stated  here.  The  Federal  court  also  would  have  jurisdiction  of  suits  to  set  aside 
any  transfer  which  any  creditor  might  have  maintained  had  there  been  no  bank- 
ruptcy. 

The  United  States  district  [formerly  circuit]  court  has  no  jurisdiction 
of  a  bill  in  equity  the  purpose  of  which  is  to  control  the  distribution  of  a 
fund  belonging  to  an  estate  in  bankruptcy,  and  in  the  possession  of  the 
trustee  thereof;  nor  does  the  fact  that  such  a  suit  was  begun  in  the  dis- 
trict [formerly  circuit]  court  with  leave  of  the  court  of  bankruptcy  con- 
fer such  jurisdiction. 81 

§  1687.  Jurisdiction  of  State  Courts  in  Bankruptcy  Matters. — 

Therefore,  as  a  rule,  the  state  court  would  be  the  one  to  which  the  trustee 
would  be  relegated,  were  it  not  for  still  further  exceptions  found  in  §  23 
(b)  and  in  §  70e,  later  discussed. 
Thus,  even  since  tlie  Amendment  of  1903,  the  state  court  has  been  a 

80.    Bray  v.  U.   S.   Fidelity  &  Guar-  81.      United    States    Fidelity    Co.    v. 

anty  Co.,  22  A.  B.  R.  363,  170  Fed.  639       Bray,  S3  A.  B.  R.  807,  225  U.  S.  205. 
(C.  C.  A.  W.  Va.). 
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proper  forum.^a  Indeed,  before  the  Amendment  of  1903  the  state  courts 
alone  possessed  such  jurisdiction  except  where  diversity  of  citizenship  con- 
ferred jurisdiction  on  the  federal  circuit  [nor  district]   courts.^^a 

The  state  court  is  not  debarred  from  jurisdicton  over  suits  against 
adverse  claimants  by  any  of  the  provisions  of  the  Act.^-''' 

Frank  v.  Vollkommer,  205  U.  S.  521,  17  A.  B.  R.  808:  "*  *  *  the  Amend- 
ment gave  the  bankruptcy  court  concurrent  and  not  exclusive  jurisdiction.'' 

And  where  rights  conferred  by  the  peculiar  provisions  of  the  Bankruptcy 
Act  are  involved,  such  rights  are  cognizable  in  the  state  court  and  the  state 
court  will  enforce  the  Bankrupt  Law  wherever  applicable. ^^ 

Heath  v.  Shaffer,  2  A.  B.  R.  102,  93  Fed.  647  (D.  C.  la.):  "If,  upon  the  hear- 
ing, the  State  Court  holds  and  adjudges  the  plaintiff's  claim  or  lien  to  be  in- 
valid and  void  either  at  the  common  law  or  under  the  provisions  of  the  Bank- 
rupt Act,  that  court  would,  undoubtedly,  order  the  property  to  be  delivered  to 
the  possession  of  the  trustee.  If  the  State  court  holds  and  adjudges  the  lien 
of  the  plaintiff  to  be  valid,  it  would,  upon  the  proper  showing,  also  recognize 
the  title  and  rights  of  the  trustee  subject  to  the  lien  of  the  plaintiff  and  would 
enforce  the  same  according  to  the  true  intent  and  meaning  of  the  Bankrupt  Act. 
In  some  of  the  discussions  had  upon  this  general  subject,  it  seems  to  be  as- 
sumed that  the  State  courts  cannot  aid  in  carrying  out  the  general  provisions 
of  the  Bankrupt  Act,  and  that  the  trustee  can  only  appeal  to  the  courts  of  bank- 
ruptcy when  seeking  to  secure  a  disposition  of  a  bankrupt's  estate  under  that 
act;  but  this  is  a  mistaken  view  of  the  law.  The  State  courts,  in  all  proceedings 
pending  before  them,  have  the  right  to  apply  and  enforce  the  provisions  of  the 
Bankrupt  Act  in  the  determination  of  the  questions  at  issue  before  them,  and 
can  give  full  protection  to  the  rights  of  the  trustee.  The  Bankrupt  Act  is  the 
law  of  the  land,  and  the  State  Courts  have  full  right  to  enforce  its  mandates 
in  all  proceedings  properly  before  them.  Of  course,  it  is  not  meant  by  this 
that  a  State  court  can  adjudge  a  person  to  be  bankrupt,  or  grant  him  a  dis- 
charge, or  control  the  distribution  of  the  bankrupt's  estate;  but  what  is  meant 
is  that  in  all  suits  pending  before  them,  wherein  may  be  involved  a  contest  be- 
tween the  trustee  and  a  third  party,  which  depends,  in  whole  or  in  part,  upon 
the  provisions  of  the  Bankrupt  Act,  the  State  Court  must  of  necessity  have  full 
right  and  jurisdiction  to  apply  and  enforce  the  provisions  of  the  Bankrupt  Act, 

82.  Instance,  Breckons  v.  Snyder,  15  (Ch.  Ct.  Del.);  Carling  v.  Seymour 
A.  B.  R.  112,  211  Penn.  St.  176;  Law-  L'b'r  Co.,  8  A.  B.  R.  41,  113  Fed.  483  (C. 
rence  v.  Lowrie,  13  A.  B.  R.  297,  133  C.  A.  Ga.) ;  Savings  Bk.  v.  Jewelry  Co., 
Fed.  995  (D.  C.  Penn.);  Pond  Trustee  12  A.  B.  R.  781,  123  Iowa  432.  In  re 
V.  N.  Y.  Exch.  Bk.,  13  A.  B.  R.  343,  124  Lesser,  3  A.  B.  R.  823,  110  Fed.  439 
Fed.  991  (D.  C.  N.  Y.).  (D.     C.     N.      Y.,     reversed     on     other 

82a.    See  ante,  §  1653.  grounds) :      "The    obligations     of     the 

83.  Small  v.  Muller,  8  A.  B.  R.  449,  Bankruptcy  Act  are  as  binding  upon 
67  N.  Y.  App.  Div.  143;  Mueller  v.  that  court  as  upon  this.''  See  ante,  § 
Bruss,   8   A.   B.    R.   445,   112   Wis.   406;  1597. 

Heath  v.  Shaffer,  2  A.  B.  R.  102,  93  Fed.  Inferentially,   obiter,   In   re   Dana,   21 

647  (D.  C.  Iowa);  Andrews  v.  Mather,  A.  B.  R.  683,  167  Fed.  529  (C.  C.  A.), 

9  A.  B.  R.  301,  134  Ala.  358;  Silberstein  quoted  at  §  1597.     But  compare,  in  ef- 

V.  Stahl,  4  A.  B.  R.  626  (N.  Y.  Sup.  Ct.);  feet  contra.  Read  v.  Wallace,  21  A.  B. 

Sheldon  v.  Parker,  11  A.  B.  R.  170,  66  R.  839,  145  Ala.  209,  40  So.  407,  although 

Neb.   610;   impliedly,   Breckons  v.   Sny-  perhaps   this   case   goes   simply   to   the 

der,  15  A.  B.  R.  112,  211  Penn.  St.  176.  extent  that    the    action    cannot    be    in 

84.  Hull  V.  Hudson,  26  A.  B.  R.  725  equity,  but  must  be  at  law. 
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not  only  in  deciding  the  question  of  right  at  issue,  but  in  securing  to  the  parties 
the  proper  protection  accorded  to  them  under  the  act." 

The  conferring  of  jurisdiction  upon  state  courts  over  federal  bankruptcy 
questions  is  constitutional. ^^  And  where  the  trustee  thus  resorts  to  the 
state  courts  to  recover  property  he  is  entitled  to  all  remedies  and  relief 
that  would  be  afforded  any  other  party  litigant  under  the  same  facts. ^® 

Bindseil  v.  Smith,  5  A.  B.  R.  40  (N.  J.  Ch.  App.  &  Err.):  "The  appellant 
further  insists  that,  as  fraud  in  the  transfer  is  not  alleged,  but  merely  illegality 
under  the  Bankrupt  Act,  a  court  of  equity  has  no  jurisdiction  by  common  law, 
and  such  jurisdiction  cannot  be  conferred  on  a  State  court  by  a  Federal  statute. 
Conceding  that  our  own  laws  must  point  out  which  of  our  own  courts  is  com- 
petent to  afford  a  remedy  in  such  cases,  we  think  the  relief  prayed  is  properly 
sought  in  the  Court  of  Chancery.  The  complainant  seeks  to  compel  the  de- 
fendant to  transfer  the  legal  title  of  certain  choses  in  action,  which  he  now 
holds.  Such  a  transfer  requires  the  execution  of  a  written  instrument  by  the 
defendant  for  obtaining  which  the  procedure  in  equity  is  more  adapted  than 
that  in  the  courts  of  law.  A  judgment  against  the  defendant  for  damages  would 
not  be  an  adequate  remedy  for  the  loss  of  claims  against  other  persons,  one  of 
which  is  secured  also  by  a  lien  on  lands.  The  jurisdiction  of  a  court  of  equity 
to  decree  the  transfer  of  such  writings  is  clear." 

And,  on  the  other  hand,  where  the  trustee  thus  resorts  to  the  state  court 
he  is  bound,  as  res  adjudicata,  by  the  final  determination  of  the  state  court. ^'^ 

§  1688.  But  by  Amendment  of  1903  Jurisdiction  Conferred  Also 
in  Certain  Cases  upon  Bankruptcy  Courts. — By  the  Amendment  of 
1903  to  §§  23  (b)  and  70  (e)  jurisdiction  was  conferred  also  in  certain 
cases  upon  the  bankruptcy  courts  where  formerly  lacking.  Section  60, 
subdivision  (b),  and  §  67,  subdivision  (e),  expressly  referred  to  in  the 
Amendment  to  §  23  (b),  are  the  sections  relating  to  the  recovery  of  prop- 
erty preferentially  and  fraudulently  conveyed,  respectively,  within  the  four 
months  preceding  the  bankruptcy,  whilst  §  70  (e)  provides  that  the  trustee 
may  avoid  any  transfer  which  any  creditor  might  have  avoided  had  not 
bankruptcy  intervened;  and  all  these  sections,  as  separately  amended,  con- 
tain similar  provisions  that  "For  the  purpose  of  such  recovery  any  court 
of  bankruptcy  as  hereinbefore  defined,  and  any  state  court  which  would 
have  had  jurisdiction  if  bankruptcy  had  not  intervened,  shall  have  con- 
current jurisdiction,"  although  only  §  60  (b)  and  §  67  (e)  were  expressly 
mentioned  again,  in  the  Amendment  of  1903  to  §  23  (b).^® 

Lynch  V.  Bronson,  20  A.  B.  R.  409,  160  Fed.  139  (D.  C.  Conn.):  "The  amend- 
ment without  doubt  gives  to  this  court  concurrent  jurisdiction  with  the  State 
courts,  without  the  consent  of  the  proposed  defendant  of  any  suit  which  sets 
forth  such  facts  as  will  bring  it  under  either  of  the  excepted  subdivisions." 

85.  French  v.  Smith,  4  A.  B.  R.  785  88.  Hurley  v.  Devlin,  17  A.  B.  R. 
(Minn.  Sup.  Ct.).  793,  149  Fed.  368  (D.  C.  Kans.) ;  Kraver 

86.  Sheldon  v.  Parker,  11  A.  B.  R.  v.  Abrahams,  39  A.  B.  R.  865,  203  Fed. 
152,  66  Neb.  610.  782  (D.  C.  Pa.);  In  re  Desmond,  28  A. 

87.  In  re  Reynolds,  13  A.  B.  R.  248,  B.  R.  158,  198  Fed.  581   (D.  C.  Ala.). 
133  Fed.  584  (D.  C.  Mont). 
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§  1689.  Cases  under  §  70  (e)  Included. — In  the  Amendment  of 
1903  to  §  23  (b),  whereby  jurisdiction  was  granted  to  the  bankruptcy  court 
over  adverse  claimants  in  certain  cases,  Congress  by  obvious  inadvertence 
failed  to  include  cases  arising  under  §  70  (e)  ;  and  it  was  denied  in  some 
cases  that  that  amendment  gave  to  the  federal  courts  jurisdiction,  without 
consent,  to  entertain  suits  by  trustees  in  bankruptcy  to  set  aside  any  trans- 
fer other  than  fraudulent  or  preferential  transfers. ^^ 

That  construction,  however,  rendered  senseless  the  addition  of  the 
amended  words  to  §  70  (e). 

"The  trustee  may  avoid  any  transfer  by  the  bankrupt  of  his  property  which 
any  creditor  of  such  bankrupt  might  have  avoided,  and  may  recover  the  property 
so  transferred,  or  its  value,  from  the  person  to  whom  it  was  transferred,  unless 
he  was  a  bona  fide  holder  for  value  prior  .to  the  date  of  the  adjudication.  Such 
property  may  be  recovered  or  its  value  collected  from  whomsoever  may  have 
received  it,  except  a  bona  fide  holder. 

"For  the  purpose  of  such  recovery  any  court  of  bankruptcy  as  hereinbefore 
defined,  and  any  state  court  which  would  have  had  jurisdiction  if  bankruptcy  had 
not  intervened,  shall  have  concurrent  jurisdiction." 

Though  even  before  the  Amendment  of  1903  the  bankruptcy  court  already 
had  been  held  to  have  such  jurisdiction  by  consent;  and  the  true  rule,  even 
before  the  Amendment  of  1910,  was  that  cases  under  §  70  (e)  were  also 
included. 80 

But  the  question  has  been  set  at  rest  by  the  Amendment  of  1910  ^^  as 
follows : 

Bankr.  Act,  §  23b,  as  amended  in  1910:  "Suits  by  the  trustee  shall  only  be 
brought  or  prosecuted  in  the  courts  where  the  bankrupt,  whose  estate  is  being 
administered  by  such  trustee,  might  have  brought  or  prosecuted  them  if  pro- 
ceedings in  bankruptcy  had  not  been  instituted,  unless  by  consent  of  the  pro- 
posed defendant,  except  suits  for  the  recovery  of  property  under  section  sixty, 
subdivision  b;  section  sixty-seven,  subdivision  e;  and  section  seventy,  subdi- 
vision e." 

And  now,  proceedings  under  §  70  (e)  for  the  recovery  of  property  fraud- 
ulently transferred  may  be  taken  by  the  trustee  without  the  defendant's 
consent  in  any  court  of  bankruptcy  where  the  defendant  may  be  reached 
by  process. 82 

§  1690.  Plenary  Suits  against  "Adverse  Claimants"  in  Bank- 
ruptcy Courts. — Plenary  suits  against  adverse  claimants,  then,  can 

89.    Obiter,  Ryttenberg    v.    Schaefer,  Wood  v.  Lumber  Co.,  29  A.  B.  R.  230, 

11  A.  B.  R.  652,  131  Fed.  313  (D.  C.  N.  226    U.    S.    384     (instituted     prior     to 

Y.);    Gregory   v.   Atkinson,    111   A.    B.  Amendment  of  1910);  Sheppard  v.  Lin- 

R.    495,     127    Fed.    183     (D.    C.    Mo.);  coin,  25  A.  B.  R.  804,  184  Fed.  183  (D. 

Hull   V.   Burr,    18   A.    B.    R.     541,    153  C.  N.  Y.). 

Fed.  245   (C.  C.  A.  Fla.);  obiter,  Drew  90.     Hurley   v.    Devlin,    17    A.    B.    R. 

V.  Myers,  33  A.  B.  R.  656,  81  Neb.  750;  797,  149  Fed.  368  (D.  C.  Kans.). 

Palmer  v.  Roginsky,  23  A.  B.  R.  358,  175  91.    Newcomb  v.   Biwer,  39  A.   B.  R. 

Fed.  883  (D.  C.  N.  Y.);  Skewis  v.  Barth-  15,  199  Fed.  529  (D.  C.  So.  Dak.), 

ell,  18  A.  B.  R.  429,  152  Fed.  534  (D.  C.  92.    Parker  v.  Sherman,  38  A.   B.  R. 

Iowa);      compare,     obiter,     Harris     v.  379,  201  Fed.  155  (D.  C.  Vt.). 
Bank,  216  U.   S.   382,  23  A.   B.   R.   633; 
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also  be  brought  in  bankruptcy  courts,  that  is  to  say,  in  the  district 
courts  of  the  United  States  sitting  in  bankruptcy,  whenever  the 
trustee  is  attempting  therein  to  set  aside,  1st,  a  preference ;  ^^  or 
2nd,  a  fraudulent  transfer  made  within  the  four  months  preceding 
the  bankruptcy ;  8*  or  3rd,  is  attempting  to  set  aside  any  transfer 
that  a  creditor  might  have  set  aside  had  there  been  no  bank- 
ruptcy.95 

Horskins  v.  Sanderson,  13  A.  B.  R.  102,  132  Fed.  415   (D.  C.  Vt.) :     "Jurisdic- 
tion over  the  subject  matter  seems  to  be  given  to  this  court  as  a  court  of  bank- 


93.  Delta  Nat.  Bk.  v.  Easterbrook,  13 
A.  B.  R.  338,  133  Fed.  531  (C.  C.  A. 
Tex.).  Obiter,  Off  v.  Hakes,  15  A.  B. 
R.  700  (C.  C.  A.  Ills.).  Bowman  v. 
Alpha  Farms,  18  A.  B.  R.  700,  153  Fed. 
38  (D.  C.  N.  Y.) ;  Gregory  v.  Atkinson, 
11  A.  B.  R.  495,  127  Fed.  183  (D.  C. 
Mo.) ;  Parker  v.  Black,  16  A.  B.  R.  202, 
143  Fed.  560  (D.  C.  N.  Y.);  obiter.  Drew 
V.  Myers,  23  A.  B.  R.  656,  81  Neb.  750, 
116  N.  W.  781.  Kraver  v.  Abrahams, 
29  A.  B.  R.  365,  303  Fed.  782  (D.  C. 
Pa.);  Hills  v.  McKinniss  Co.,  26  A.  B. 
R.  339,  188  Fed.  1013  (D.  C.  Ohio); 
Grant  v.  National  Bank  of  Auburn,  28 
A.  B.  R.  712,  197  Fed.  581  (D.  C.  N. 
Y.). 

94.  McNulty  v.  Feingold,  13  A.  B.  R. 
338,  139  Fed.  1001  (D.  C.  Penn.) :  The 
court  held,  in  this  case  that  under  § 
67  (e)  as  amended  in  1903,  a  trustee  in 
bankruptcy  might  maintain  in  a  United 
States  District  Court  a  suit  in  equity, 
for  an  accounting  of  money  collected 
by  defendants  upon  accounts  fraudu- 
lently assigned  to  them  by  the  bank- 
rupts, though  the  face  value  of  such 
accounts  were  known  to  the  complain- 
ants. 

Kraver  v.  Abrahams,  39  A.  B.  R.  365, 
303  Fed.  782  (D.  C.  Pa.);  Hills  v.  Mc- 
Kinniss, 36  A.  B.  R.  329,  188  Fed.  1012 
(D.  C.  Ohio);  Grant  v.  National  Bank 
of  Auburn,  28  A.  B.  R.  712,  197  Fed.  581 
(D.   C.   N.  Y.). 

95.  See  post,  §  1709;  Teague  v.  An- 
derson Hdw.  Co.,  20  A.  B.  R.  424,  161 
Fed.  165  (D.  C.  Ga.);  obiter.  Drew  v. 
Myers,  23  A.  B.  R.  656,  81  Neb.  750, 
116  N.  W.  781;  Frost  v.  Latham  Sz:  Co., 
35  A.  B.  R.  313,  181  Fed.  866  (C.  C. 
Ala.);  Johnston  v.  Forsyth  Mercantile 
Co.,  11  A.  B.  R.  669,  137  Fed.  845  (D. 
C.  Ga.) :  "Jurisdiction  is  concurrent 
with  that  of  the  State  court  and  is  here 
invoked  to  set  aside  a  transfer  on  the 
part  of  an  insolvent  debtor,  which  it 
is  alleged  is  declared  to  be  null  and 
void,  as  against  the  creditors  of  such 
debtor,  by  the  law  of  the  State.  The 
amendment  expressly  confers  jurisdic- 
tion by  the  proceedings  in  equity  in  a 


District  Court  to  set  aside  such  con- 
veyances." 

Jurisdiction  to  Recover  from  Vendee 
of  Bankrupt,  Who  Knew  the  Facts, 
Property  Bought  by  Bankrupt  Through 
Fraudulent  Misrepresentations. — In  one 
case  it  has  been  held  that  the  trustee 
succeeds  to  the  rights  of  defrauded 
sellers  to  pursue  property  bought  by 
the  bankrupt  through  fraudulent  mis- 
representations and  by  him  retrans- 
ferred  to  third  persons  who  had  full 
knowledge  of  the  fraud,  such  defrauded 
sellers  having  proved  their  claims  as 
creditors  and  thus  waived  the  tort. 
Lynch  V.  Bronson,  30  A.  B.  R.  409,  160 
Fed.  139  (D.  C.  Conn.).  This  holding 
is  peculiar,  however.  It  would  seem 
that  the  right  of  such  creditors  was  to 
have  pursued  the  property  themselves, 
and  that  by  waiving  the  right  they  did 
not  confer  it  on  the  trustee,  but  that 
the  trustee  must  depend  solely  upon 
the  fraudulent  nature  of  the  transfer  as 
between  all  the  bankrupt's  creditors  and 
the  vendee,  rather  than  as  between 
these  particular  sellers  and  the  vendee. 

Jurisdiction  Where  Transfer  after  as 
Well  as  before  Filing  of  Petition.— The 
bankruptcy  court  has  jurisdiction  in  a 
plenary  suit,  independently  brought,  to 
recover  property  transferred  after  as 
well  as  before  the  filing  of  the  petition 
and  even  where  possession  has  been  ob- 
tained by  the  adverse  claimant  from 
the  bankruptcy  receiver  or  trustee  him- 
self. Whitney  v.  Wenman,  14  A.  B.  R. 
45,  198  U.  S.  539. 

Jurisdiction  Where  Property  Sur- 
rendered by  Bankruptcy  Receiver  with- 
out Authority. — Thus,  it  has  jurisdic- 
tion in  a  plenary  suit,  to  recover  from 
an  adverse  claimant  property  surren- 
dered to  him  by.  its  own  receiver  (and 
probably  also  even  if  surrendered  by 
the  trustee)  without  authority  of  court 
and  perhaps  for  other  reasons,  Whit- 
ney V.  Wenman,  14  A.  B.  R.  45,  198  U. 
S.  539;  but  it  has  been  held,  that  the 
bankruptcy  court  has  not  jurisdiction 
to  do  so  by  summary  process  in  a  case 
where   the   receiver   was   persuaded   to 
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ruptcy  by  the  amendments  of  1903  to  the  bankruptcy  law.  It  extends  by  the 
amendment  of  §  70  (e)  ♦  *  *  (-q  t^g  recovery  of  any  property  from  any 
transfer  which  any  creditor  might  have  avoided;  by  that  of  §  60b  *  *  *  to 
the  recovery  of  unlawful  preferences;  and  by  that  of  §  67e  *  *  *  to  the 
recovery  of  property  conveyed  or  transferred  within  the  four  months." 

§  1691.  Plenary  Suits  by  Trustees  Not  "Proceedings  in  Bank- 
ruptcy," but  "Controversies."^ — Plenary  suits  by  trustees  are  not  "pro- 
ceedings in  bankruptcy,"  but  are  "controversies"  arising  out  of  bankruptcy 
proceedings.^® 

§  1692.  But  When  Not  to  Be  Brought  in  Bankruptcy  Court.— But 
when  the  adverse  claim  is  not  by  way  of  a  preference,  nor  by  way 
of  a  fraudulent  transfer  made  within  the  four  months  preceding  the 
bankruptcy,  nor  by  way  of  a  transfer  by  the  bankrupt  that  would 
have  been  voidable  at  the  suit  of  some  creditor  had  there  been  no 
bankruptcy,  the  suit  for  recovery  cannot  be  brought  in  the  bank- 
ruptcy court,  at  all,  unless  by  consent  of  the  adverse  claimant  so 
in  possession  or  unless  possession  has  been  obtained  by  him  after 
bankruptcy  from  an  oflftcer  of  the  bankruptcy  court  himself;  but 
such  suit  must  be  brought  in  the  state  court  or  (where  facts  exist, 
by  way  of  diversity  of  citizenship,  etc.,  that  would  have  operated, 


surrender  property  voluntarily  to  an 
adverse  claimant,  Moore  v.  Hinds,  14 
A.  B.  R.  1  (C.  C.  A.  Tenn.,  reversing 
Leeds  Woolen  Mills,  13  A.  B.  R.  136, 
139  Fed.  933.). 

But  that  this  is  doubtful,  see  sug- 
gestive qujere,  Whitney  v.  Wenman,  14 
A.   B.   R.  45,   198  U.   S.   539. 

And  certainly  such  would  be  the  rule 
if  the  surrender  were  procured  col- 
lusively. 

Query:  Whether  Where  Summary 
Jurisdiction  Exists,  Plenary  Jurisdic- 
tion Also  Exists. — Probably  it  is  the 
rule  that  wherever  summary  jurisdic- 
tion would  exist  in  the  bankruptcy- 
court  plenary  jurisdiction,  a  fortiori, 
would  also  exist.  Compare  tenor  of 
court's  opinion,  Whitney  v.  Wenman,  14 

A.  B.  R.  45,  198  U.  S.  539.  Also,  com- 
pare general  tenor  of  the  court's  de- 
cision in  Ryttenberg  v.  Schaefer,  11  A. 

B.  R.  653,  131  Fed.  313  (D.  C.  N.  Y.). 
Trustee    Not    Confined   to    Suing   in 

Own  District  Court. — The  trustee  is 
not  confined  to  suing  in  the  same  dis- 
trict court  wherein  the  bankruptcy  pro- 
ceedings themselves  are  pending:  he 
may  go  into  districts  and  sue  there,  if 
jurisdiction  otherwise  exists.  Law- 
rence V.  Lowrie,  13  A.  B.  R.  397  (D.  C. 
Penn.). 

Nonresident  Protected  from  Service 


of  Summons  While  in  Attendance  at 
Bankruptcy  Court  in  Support  of  His 
Claim. — A  nonresident  is  protected 
from  the  service  of  summons  upon  him 
in  a  suit  brought  by  the  trustee  against 
him,  while  he  is  in  attendance  at  the 
bankruptcy  court  in  support  of  his 
claim  as  creditor.  Morrow  v.  Dudley 
&  Co.,  16  A.  B.  R.  459  (D.  C.  Penn.). 

Trustee  Not  Confined  to  Suing  in 
Own  District  Because  of  Adjudication 
Being  Based  on  Service  by  Publication. 
— Adjudication  upon  service  by  publi- 
cation is  precisely  as  effective  as  upon 
personal  service,  and  the  trustee  is  not 
confined  to  his  own  district  in  his  s. 
to  recover  property.  Hills  v.  McKi 
niss,  26  A.  H.  R.  339,  188  Fed.  1012  (D. 
C.  Ohio). 

96.  McNulty  v.  Feingold,  13  A.  B.  R. 
338,  139  Fed.  1001  (D.  C.  Penn.);  Delta 
Nat'l  Bk.  V.  Easterbrook,  13  A.  B.  R. 
338,  133  Fed.  531  (C.  C.  A.  Tex.);  Stel- 
ling  V.  Jones  Lumber  Co.,  8  A.  B.  R. 
521,  116  Fed.  261  (C.  C.  A.  Wis.);  Boon- 
ville  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13, 
107  Fed.  891  (C.  C.  A.  Ind.).  Compare, 
Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R. 
103,  198  U.  S.  380;  In  re  Walsh  Bros., 
21  A.  B.  R.  14,  163  Fed.  852  (D.  C. 
Iowa).  See  post,  "Appeals  and  Error," 
§§   3874,   3937. 
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in  case  bankruptcy  had  not  intervened,  to  confer  jurisdiction)  may 
be  brought  in  the  United  States  District  court. ^^^ 

Hull  V.  Burr,  18  A.  B.  R.  541,  153  Fed.  945  (C.  C.  A.  Fla.): 
"Does  the  Amendment  of  1903  affect  the  case  at  bar?  The  amendment  makes 
exceptions  to  the  limitation  on  the  jurisdiction  of  the  District  Courts,  and 
thereby  extends  their  jurisdiction;  but  the  extension  does  not  include  cases  like 
that  presented  by  the  petition  of  the  trustee.  The  amendment  confers  juris- 
diction on  the  District  Courts  in  'suits  for  the  recovery  of  property  under  sec- 
tion sixty,  subdivision  b,  and  section  sixty-seven,  subdivision  e.'  Turning  to 
§  60,  we  find  that  subdivision  'a'  defines  a  preference,  and  that  subdivision  'b' 
provides  that  the  trustee  may  sue  the  person  receiving  a  preference  and  recover 
the  property  or  its  value.  Under  the  amendment,  suit  for  that  purpose  may  be 
brought  in  'any  court  of  bankruptcy.'  The  case  at  bar  involves  no  question  of 
preference.  Examining  §  67,  subd.  'e,'  we  find  that  it  relates  to  fraudulent  con- 
veyances by  the  bankrupt  and  conveyances  made  within  four  months  prior  to 
the  time  of  filing  the  petition  in  bankruptcy.  The  amendment  confers  jurisdic- 
tion on  any  court  of  bankruptcy  of  suits  to  recover  property  so  conveyed.  The 
petition  of  the  trustee  in  the  case  at  bar  contains  no  charge  of  fraud,  and  the 
deed  and  contracts  in  question  were  executed  more  than  four  months  before  the 
beginning  of  the  bankruptcy  proceedings.  It  follows  that  the  amendment 
quoted  has  no  application  to  this  case.  The  case,  when  viewed  as  a  controversy 
at  law  or  in  equity,  not  being  affected  by  the  amendment,  must  be  governed  by 
-the  principles  announced  in  Bardes  v.  Hawarden  Bank,  supra,  which  denies  the 
jurisdiction  of  the  District  Court.  The  only  other  part  of  the  act  that  might  be 
referred  to  in  this  connection  is  §  70,  subd.  'e.'  *  *  *  Such  jurisdiction  as  is 
conferred  by  this  language  relates  to  suits  by  the  trustee  to  "avoid  any  transfer 
by  the  bankrupt  of  his  property  which  any  creditor  of  such  bankrupt  might 
have  avoided.'  The  petition  of  the  trustee  in  the  instant  case  does  not  seek 
to  avoid  a  transfer.  It  does  not  allege  that  the  deed  to  Hull  was  made  under 
circumstances  that  made  it  voidable  at  the  suit  of  his  creditors.  In  fact,  it 
is  not  alleged  in  the  petition  that  the  corporation  owed  any  debts  at  the 
date  of  its  transfer  to  Hull.  No  charge  of  fraud  against  creditors  is  made.  On 
the  contrary,  it  is  alleged  that  the  deed  to  Hull  was  based  on  a  large  consider- 
ation, not  less  than  $25,000.  A  careful  consideration  of  the  trustee's  petition 
convinces  us  that  it  was  not  intended  as  a  suit  under  §  70e,  and  that  sub- 
division has  not  been  cited  by  learned  counsel  for  the  trustee  as  conferring 
jurisdiction.  The  trustee  is  vested  by  the  act  with  all  the  rights  and  title  of 
the  bankrupt,  as  well  as  with  the  rights  of  the  bankrupt's  creditors,  and,  when 
he  seeks  to  enforce  rights  or  to  recover  property  in  another  district  outside  of 
the  territorial  jurisdiction  of  the  court  which  appointed  him,  he  stands  in  the 
position  of  those  whose  rights  he  has  acquired,  and  can  resort  only  to  the  same 
courts.  State  or  Federal,  and  is  confined  to  the  same  remedies.  *  *  *  This 
general  rule  is,  of  course,  subject  to  the  exceptions  made  by  the  Amendment  of 
1903,  which  has  been  quoted  in  this  opinion  and  shown  not  to  be  applicable  to 
this  case." 

Drew  V.  Myers,  22  A.  B.  R.  656,  81  Neb.  750,  116  N.  W.  781:     "The  State  and 
Federal  courts  have  concurrent  jurisdiction   of  an  action  brought  by  a  trustee 

97.    In  re  Ratham,  25  A.  B.   R.  346,  Title  &  Trust  Co.,  14  A.  B.  R.  102,  198 

183  Fed.  913  (C.  C.  A.  S.  D.) ;  impliedly,  U.   S.   380    (reversing  11   A.   B.   R.   79). 

In  re  Hutchinson  &  Wilmoth,  19  A.  B.  See    cases    among    those    cited    under 

R.  313,   158   Fed.   74   (C.   C.  A.   Mich.),  main  proposition  of  this  chapter,  ante, 

quoted   at   §'   977;   apparently.   Bank   v.  §  1653,  et  seq. 
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in  bankruptcy  to  avoid  a  preference  or  to  recover  property,  fraudulently  con- 
veyed by  the  bankrupt.  Of  all  other  actions  brought  by  the  trustee  to  re- 
cover property  belonging  to  the  bankrupt  the  State  court  has  sole  jurisdic- 
tion." The  rule  is  not  completely  stated  by  this  holding,  however;,  for  ju- 
risdiction is  also  extended  to  the  Federal  Court  over  suits  to  set  aside  any 
transfer  that  a  creditor  might  have  set  aside  had  there  been  no  bankruptcy. 
However,  the  case  itself  was  rightly  decided,  because  it  would  appear  that 
the  suit  was  not  brought  to  set  aside  a  "transfer." 

Thus,  the  title  to  property  in  the  possession  of  an  adverse  claimant  al- 
leged to  have  been  sold  to  him  before  the  bankruptcy  may  not  be  tried  out 
in  the  bankruptcy  court;  although,  when  the  purchaser  comes  into  the 
bankruptcy  proceedings  to  present  his  claim,  it  may  be  diminished,  or  denied 
participation  in  dividends.^*  Thus,  the  owner  of  property  holding  a  fund, 
or  owing  money,  on  a  building  contract  subject  to  mechanics'  or  subcon- 
tractors' liens,  may  not  be  sued  in  the  bankruptcy  court.^ 

A  suit  to  recover  damages  for  conspiracy  may  not  be  brought  in  the 
district  court. ^  Thus,  also,  one  who  has  seized  the  bankrupt's  property 
wrongfully  may  not  be  sued  by  the  trustee  in  the  District  Court  of  the 
United  States  for  its  recovery,  unless  the  seizure  was  made  within  four 
months  before  the  bankruptcy  and  was  made  by  legal  proceedings,  or  unless 
it  amounted  to  a  voidable  preference.  Nor  may  a  suit  be  brought  there 
against  one  who  has  obtained  goods  from  the  bankruptcy  court,  unless  by 
his  own  consent  to  the  jurisdiction,  for  his  case  does  not  come  within  any 
of  the  exceptions  of  the  Statute:  It  is  not  a  case  of  fraudulent  conveyance 
within  four  months,  nor  a  voidable  preference,  nor  is  it  the  result  of  a 
"transfer"  by  the  bankrupt  voidable  by  creditors.  Nor  may  trust  prop- 
erty belonging  to  the  bankrupt,  but  never  in  his  possession,  nor  "trans- 
ferred" by  him,  be  reached  in  the  federal  courts. 

Nor  may  a  suit  to  recover  unpaid  stock  subscriptions  be  brought  there :  * 
nor  a  suit  to  declare  a  trust  in  property,  where  no  transfer  by  the  bankrupt 
is  alleged.* 

Facts  conferring  jurisdiction  on  the  federal  court  must  be  pleaded  and 
proved;  and  it  is  not  sufficient  that  they  simply  be  pleaded, — the  proof 
must  support  them.' 

Suit  may  not  be  maintained  in  the  District  Court  by  the  trustee  to  recover 
a  leasehold  interest  claimed  by  the  landlord  to  have  been  terminated  by  a 

98.    In  re  Flynn  &  Co.,  11  A.  B.  R.  313,  158  Fed.  74  (C.  C.  A.  Mich.) ;  con- 

318,  136  Fed.  433   (D.  C.  N.   Car.).  tra,  Skillin  v.  Magnus,  19  A.  B.  R.  397, 

1.     Compare,    inferentially,    although  162  Fed.  689  (D.  C.  N.  Y.);  also,  con- 
before   the    Amendment,     1903,     In    re  tra,  In  re  Crystal  Springs  Bottling  Co., 
Greater    Am.    Exposition,    4    A.    B.    R.  3  A.  B.  R.  194,  96  Fed.  945  (D    Ct   Vt  ) 
486,    103    Fed.    986    (C.    C.    A.    Tenn.).  4.   Newcomb  v.  Biwer,  29  A.  B    R   is' 
Ante,  §  1683.  199  Fed.  529   (D.   C.  So.  Dak.);  appar- 

8.   Lynch  v.  Bronson,  24  A.  B.  R.  513,  ently,  but  obiter,  Drew  v.  Myers,  23  A 

177  Fed.  605   (D.   C.   Conn.),  quoted  at  B.  R.  636,  81  Neb.  750,  116  N.  W.  781. 
§   1694.  5.      Plant,    trustee,    v.    Gorham    Mfg. 

3.    See   ante,   §   977;   also,   see   In   re  Co.,  33  A.  B.  R.  42,  174  Fed.  852  (D    C 

Hutchinson   &  Wilmoth,   19   A.    B.    R.  N.  Y.). 
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judgment  in  dispossess  proceedings,  proof  not  showing  the  premises  to  be 
in  the  custody  of  the  bankruptcy  court.^ 

Thus,  also,  a  secured  creditor  retaining  security  after,  as  it  is  claimed, 
'the  debt  has  been  paid,  may  not  be  sued  for  its  recovery  in  the  Federal 
court. 

Harris,, trustee,  v.  Nat.  Bank,  216  U.  S.  383,  33  A.  B.  R.  633:  "That  subdivision 
[Bankr.  Act,  §  TOe]  provides  for  avoiding  transfers  of  the  bankrupt's  prop- 
erty which  his  creditors  might  have  avoided,  and  for  recovery  of  such  prop- 
erty, or  its  value,  from  persons  who  are  not  bona  fide  holders  for  value. 
In  this  action,  no  such  transfer  is  alleged;  no  attack  is  made  upon  a  transfer 
by  the  bankrupt  which  would  have  been  void  as  to  creditors.  The  petition 
seeks  to  recover  property  held  by  the  bank,  if  the  allegations  are  true,  which 
belonged  to  the  bankrupt,  and  consequently  passed  to  the  trustee  as  the  rep- 
resentative of  the  bankrupt's  estate.  The  recovery  sought  is  of  property  held 
for  the  bankrupt  estate,  which  the  defendant  wrongfully  refused  to  surrender." 

§  1693.  Third  Parties  Not  to  Resort  to  Bankruptcy  Court  Where 
Neither  Property  in  Its  Custody  nor  Either  Party,  Party  to  Bank- 
ruptcy Proceedings. — Nor  may  third  parties  resort  to  the  bankruptcy 
court  to  litigate  their  rights  there,  where  neither  the  bankruptcy  court  has 
custody  of  the  property,  nor  either  of  the  parties  was  a  party  to  the  pro- 
ceedings in  bankruptcy;''  nor  any  property  is  recoverable  by  general  cred- 
itors.* 

§  16 93 J.  Lienh older s  on  Property  in  Custody  of  Bankruptcy 
Court  Maintaining  Plenary  Suits  in  District  Court. — It  has  been  held 
that  where  the  property  is  in  the  custody  of  the  Bankruptcy  Court  a  lien- 
holder  may  institute  an  independent  plenary  action  in  the  same  District 
Court,  to  bring  in  the  trustee  and  other  parties  and  marshal  the  liens  and  for 
sale  as  in  foreclosure,  though  not  in  terms  a  foreclosure. 

Goodnough  Mercantile  &  Stock  Co.  v.  Galloway,  19  A.  B.  R.  344,  156  Fed. 
504  (D.  C  Ore.):  "The  relation  of  the  parties  in  the  case  at  bar  is  the  exact 
reverse  of  that  of  those  in  that  case  [Whitney  v.  Wenman,  198  U.  S.  539] 
but  the  principle  involved  appears  to  me  to  be  the  same.  The  purpose  is  to 
determine  the  validity  of  the  alleged  lien  claimed  upon  the  property  of  the 
bankrupt.  The  fund  derived  from  the  sale  of  the  lumber  and  logs  had  passed 
into  the  hands  of  the  trustee,  and,  although  the  contracts  for  the  timber 
with  the  Lewises  are  in  the  hands  of  plaintiff  by  assignment  as  collateral, 
yet  the  corpus  of  the  lien,  to  wit,  the»timber,  whatever  may  be  the  interests  of 
the  bankrupt,  has  passed  into  the  constructive  possession,  at  least,  of  the 
trustee,  so  that  the  whole  property  is  within  the  possession,  actual  or  con- 
structive, of  the  bankrupt  court,  and  the  suit  is  brought  in  that'  court,   by  the 

6.  Plant,  trustee,  v.  Gorham  Mfg.  7.  Henrie  v.  Henderson,  16  A.  B.  R. 
Co.,  S3  A.  B.  R.  43,  174  Fed.  853  (D.  C.  621,  145  Fed.  316  (C.  C.  A.  'W.  Va.,  re- 
N.  Y.).  For  no  transfer  by  the  bank-  versing  In  re  Henderson,  15  A.  B.  R. 
rupt  was  involved,  nor  was  there  any  760).  See  post,  §  1700. 
consent  to  the  jurisdiction,  nor  was  the  8.  And  only  trustee,  not  creditors, 
property  in  the  custody  of  the  Bank-  may  bring  the  plenary  action  in  Bank- 
ruptcy Court.  ruptcy   Court.     See  post,   §§   1716   and 

1718. 
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lienholder,  to  determine  the  correlative  rights  of  the  parties.  The  plaintiff 
does  not  in  any  way  hold,  or  assume  to  hold,  adversely  to  the  trustee  in  bank- 
ruptcy, and  I  see  no  reason  why  a  plenary  suit  may  not  be  maintained  by  the 
lienholder  against  the  trustee  to  determine  those  rights,  as  well  as  by  the  trus- 
tee against  the  lienholder.  The  suit  is  plenary  in  either  case,  and  the  court  is  in 
the  possession  of  the  property  involved.  That  the  case  is  in  name  one  for  a 
foreclosure  does  not  in  itself  determine  the  jurisdiction.  The  court  will  not 
foreclose  in  the  way  that  foreclosure  proceedings  are  finally  adjusted,  but  it  will 
declare  the  lien,  if  any  exists,  and  leave  the  trustee  to  dispose  of  the  property, 
and  the  assets  will  be  marshaled  in  accordance  with  the  relative  rights  of  the 
creditors  of  the  estate;  the  legitimate  lienholder  being  preferred,  of  course,  to 
the  general  creditor.     This  disposes  of  the  question  of  jurisdiction." 

§  1694.  Actions  in  Personam  for  Debts  Not  to  Be  Brought  in 
Bankruptcy  Courts. — Likewise,  actions  for  merely  money  judgments 
or  for  other  relief  in  personam,  where  the  court  does  not  attempt  to 
recover  any  property  transferred  by  the  bankrupt,  nor  its  value, 
but  merely  to  render  judgment  in  personam  for  a  debt  or  other  ob- 
ligation not  arising  from  a  transfer  by  the  bankrupt,  or  to  order 
specific  performance  of  some  contract  or  duty,  may  only  be  insti- 
tuted against  a  debtor,  or  other  third  party,  in  the  court  in  which 
the  bankrupt  himself,  or  his  creditors  had  there  been  no  bank- 
ruptcy, might  have  instituted  them,  and  may  not  (except  by  con- 
sent) be  instituted  in  the  bankruptcy  court. » 

Bush  V.  Elliott,  202  U.  S.  477,  15  A.  B.  R.  565:  "The  excepted  suits,  for  the 
recovery  of  property,  covered  by  the  Amendment  of  1903,  pertain  to  actions  to 
recover  property  conveyed  by  the  bankrupt  in  fraud  of  the  Act  and  do  not 
concern  actions  of  the  character  now  under  consideration.  *  *  *  to  recover 
certain  sums  of  money  alleged  to  have  been  lent  by  the  bankrupts  for  goods 
sold  and  delivered  to  the  defendant  and  upon  an  account  stated  and  for  money 
paid  for  them  by  the  bankrupt." 

Hinds  V.  Moore,  14  A.  B.  R.  1,  134  Fed.  221  (C.  C.  A.  Tenn.,  reversing  In  re 
Leeds  Woolen  Mills  Co.,  12  A.'  B.  R.  136,  129  Fed.  922):  "The  case  is  distin- 
guishable in  its  facts  and  upon  principle  from  White  v.  Schloerb.  There  has 
been  no  use  of  the  writ  of  another  court.  There  has  been  no  taking  by  force 
or  fraud.  Neither  is  it  possible  to  restore  the  goods  themselves  to  the  custody 
of  the  court.  A  money  judgment  for  the  value  of  the  goods  is  the  relief  sought, 
and  the  only  relief  possible.  To  obtain  that  relief,  the  trustee  concedes  that  the 
question  of  title  and  value  must  be  tried  out  under  a  rule  to  show  cause.  *  *  * 
Confining  ourselves  to  the  case  before  us,  we  think  the  bankrupt  court  did  not 
have  jurisdiction  to  require  the  appellant  to  show  cause  why  he  should  not  pay 
to  the  bankrupt's  estate  the  value  of  the  goods  so  voluntarily  surrendered  by 
the  referee  to  him.  The  court,  having  voluntarily  parted  with  the  custody  of  the 
goods,  has  not  the  jurisdiction  to  proceed  summarily  for  their  value. 

9.    Also,   see  instances   among  cases  stituted   after   the   amendatory  Act   of 

cited    under    the    main    proposition    of  1903  took  effect.    That  amendment  was 

this  chapter,  ante,   §  1652,  et  seq.  not  retroactive.     In  re  Hartman,  10  A. 

Only    in    Cases    Where    Bankruptcy  B.  R.  387,  121  Fed.  940  (D.  C.  Mass.). 

Occurred      Since       Amendment. — And  Contra,  Pond  v.  N.  Y.  Exch.  Bk.,  10  A. 

such   plenary   suits   cannot  be  brought  B.  R.  343,  124  Fed.  992   (D.  C.  N.  Y.). 

in  any  case  in  the  District  Court  of  the  Compare,    In   re   White    (Froehling   v. 

United  States  unless  they  grow  out  of  Amer.   Trust   &  Savings   Bank),   24  A. 

bankruptcy  proceedings  which  were  in-  B.  R.  197,  177  Fed.  194  (C.  C.  A.  111.). 
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Thus,  suits  to  recover  unpaid  stock  subscriptions  may  not  be  brought 
there." 

And  a  suit  to  recover  damages  for  conspiracy  is  not  a  suit  to  set  aside  a 
transfer  nor  to  "recover"  property,  and  therefore  it  may  not  be  brought  in 
the  district  court. ^^ 

§  1695.  No  Plenary  Suits  before  Referee. — Plenary  suits  in  no 
event  can  be  brought  in  the  referee's  court ;  ^^  for  the  referee,  though  in- 
cluded within  the  term  "the  court"  by  clause  7  of  §  1  of  the  Act,  has  not 
the  machinery  at  his  disposal  for  carrying  on  a  plenary  suit,  v^rith  its 
requirement  of  formal  service  of  process,  rule  days,  pleadings,  trial  and 
verdicts.  A  plenary  suit  brought  by  a  trustee  in  bankruptcy  is,  as  we  have 
above  seen,  not  a  bankruptcy  proceeding  nor  a  proceeding  in  bankruptcy, 
although  it  is  an  action  or  a  proceeding  growing  out  of  a  bankruptcy  pro- 
ceeding. Referees  seem  to  be  restricted  in  their  jurisdiction  to  purely  bank- 
ruptcy proceedings,  and  also  to  such  controversies  arising  out  of  bankruptcy 
proceedings  as  concern  property  within  the  possession  or  control  of  the 
bankruptcy  court.    They  have  no  power  to  render  judgments  in  personam. ^^ 

The  plenary  jurisdiction  conferred  by  the  Amendatory  Act  of  1903  upon 
courts  of  bankruptcy  over  property  in  certain  specified  cases,  is  not  to  be 
construed  as  stretching  to  the  referees. i* 


10.  See  cases  cited  under  §  1692. 

11.  Lynch  V.  Bronson,  34  A.  B.  R. 
513,  177  Fed.  605  (D.  C.  Conn.):  "As 
the  matter  now  stands,  however,  the 
complaint  appears  to  state  nothing 
more  nor  less  than  a  suit  by  reason  of 
a  conspiracy  to  recover  damages.  It 
is,  therefore,  in  no  sense  within  the 
provisions  of  §  67   (e)." 

12.  Compare,  ante,  §  545.  See  In  re 
Walsh  Bros.,  21  A.  B.  R.  14,  163  Fed. 
353  (D.  C.  Iowa),  quoted  ante,  §  1653; 
In  re  Overholzer,  23  A.  B.  R.  10  (Ref. 
N.    Dak.);    Horskins   v.   Sanderson,   13 

A.  B.  R.  102,  133  Fed.  415  (D.  C.  Vt); 
In  re  Grahs,  1  A.  B.  R.  465  (Ref. 
Ohio);  In  re  Scherber,  13  A.  B.  R.  616, 
131  Fed.  121  (D.  C.  Mass.);  In  re 
Cohn,  3  A.  B.  R.  421,  98  Fed.  75  (D. 
C.  N.  Y.). 

Contra,  In  re  Shults  &  Marks,  11  A. 

B.  R.  690  (Ref.  N.  Y.):  The  referee 
in  this  case  lays  stress  on  the  fact  that 
"the  case"  was  referred  to  him.  The 
case  referred  to  him,  however,  was  not 
the  independent  suit  of  the  trustee 
against  the  alleged  preferential  or 
fraudulent  transferee  but  the  bank- 
ruptcy proceedings  themselves.  All 
questions  relating  to  the  property  ac- 
tually or  constructively  in  the  custody 
cf  the  court  are  within  the  referee's 
jurisdiction:  questions  relating  to  other 
property  are  not.  Thus,  property  in 
the  possession  of  a  mere  agent  or  one 


not  claiming  to  hold  beneficial  interest 
therein,  is  not  adversely  held,  and  so 
the  referee's  jurisdiction  extends  to 
such  property. 

Compare,  In  re  Steuer,  5  A.  B.  R. 
309,  104  Fed.  976  (D.  C.  Mass.).  QuEere, 
In  re  Goldberg,  1  A.  B.  R.  385  (Ref. 
Utah).  But  compare,  when  no  objec- 
tion to  jurisdiction  is  made,  obiter,  In 
re  Scherber,  13  A.  B.  R.  616,  131  Fed. 
131  (D.  C.  N.  Y.). 

Also,  compare,  where  it  appears  the 
referee  was  acting  as  an  arbitrator, 
though  evidently  considering  juris- 
diction existed  anyway,  In  re  O'Brien, 
21  A.   B.   R.  11   (Ref.  Mass.). 

Lack  of  Referee's  Original  Jurisdic- 
tion, Cured  by  Appeal  without  Original 
Objection. — And  one  case  has  held 
that  where  the  jurisdiction  of  the  ref- 
eree was  not  objected  to  and  the  sum- 
mary petition  contained  all  the  substan- 
tial allegations  of  a  bill  in  equity,  the 
judge  on  appeal  had  jurisdiction  to  or- 
der the  return  of  the  preference  in- 
volved, whether  the  referee  originally 
had  jurisdiction  or  not.  In  re  Steuer, 
5  A.  B.  R.  309,  104  Fed.  976  (D.  C. 
Mass.).  But  compare.  In  re  Scherber, 
13  A.  B.  R.  616,  131  Fed.  131. 

13.  Knapp  &  Spencer  v.  Drew,  20  A. 
B.  R.  355,  160  Fed.  413  (C.  C.  A.  Neb.). 
Compare,  ante,  §  545J4. 

14.  In  re  Overholzer,  33  A.  B.  R.  10 
(Ref.  N.  Dak.). 
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§  1696 


But,  undoubtedly,  if  the  property  involved  is  placed  within  the  control 
of  the  bankruptcy  court,  the  referee  has  jurisdiction  to  try  out  its  title  and 
the  rights  of  lienholders  and  others  in  it. 

SUBDIVISION   "a." 

Jurisdiction  by  Consent. 

§  1696.  Jurisdiction  by  Consent. — Jurisdiction  may  be  conferred 
on  the  bankruptcy  court  by  the  defendant's  consent  in  cases  wherein 
otherwise  it  has  no  jurisdiction,  and  if  adverse  claimants  in  posses- 
sion of  the  property  who  would  otherwise  not  be  within  the  juris- 
diction of  the  bankruptcy  court,  nevertheless  voluntarily  surrender 
custody  of  the  property,  or  consent  to  the  jurisdiction  of  the  bank- 
ruptcy court,  then  the  question  of  ownership  and  all  other  ques- 
tions in  relation  thereto,  as,  for  instance,  the  extent,  validity  and 
priority  of  liens  upon  and  interests  in  the  property,  may  be  tried 
out  in  the  bankruptcy  proceedings. ^^ 


15.  Bankr.  Act,  §  33  (b).  Obiter, 
Bryan  v.  Bernheimer,  5  A.  B.  R.  631, 
181  U.  S.  188.  In  re  Hadden-Rodee 
Co.,  13  A.  B.  R.  604,  135  Fed.  886  (D. 
C.  Wis.). 

In  re  Hymes  Buggy  &  Implement 
Co.,  13  A.  B.  R.  477,  130  Fed.  977  (D. 
C.  Mo.),  which  was  a  case  of  voluntary 
surrender  by  a  sheriff  to  the  receiver 
in  bankruptcy,  the  court  holding  that 
thereby  the  State  Court  was  divested 
of  jurisdiction  and  the  bankruptcy 
court  invested  therewith. 

In  re  Antigo  Screen  Door  Co.,  10  A. 

B.  R.  359,  133  Fed.  349  (C.  C.  A.  Wis.); 
In  re  Riker,  5  A.  B.  R.  730,  107  Fed.  96 
(C.  C.  A.  N.  Y.).  Obiter;  Ryttenberg  v. 
Schaefer,  11  A.  B.  R.  652,  131  Fed.  313 
(D.  C.  N.  Y.) :  This  case  is  obiter,  for 
the  fund  already  was  in  the  trustee's 
hands  and  thus  in  the  custody  of  the 
court. 

Obiter,  In  re  Fowler,  1  A.  B.  R.  662, 
93  Fed.  417  (Ref.  Conn.);  In  re  Roch- 
ford,  10  A.  B.  R.  608,  134  Fed.  182  (C. 

C.  A.  S.  Dak.);  In  re  Steuer,  5  A.  B. 
R.  309,  104  Fed.  976  (D.  C.  Mass.);  In 
re  Kolin,  13  A.  B.  R.  531,  134  Fed.  557 
(C.  C.  A.  Ills.). 

Inferentially  (possession  not  being 
in  the  adverse  claimant),  Chauncey  i/. 
Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  l, 
3  (C.  C.  A.  Ark.,  affirming  In  re  Mat- 
thews, 6  A.  B.  R.  96,  109  Fed.  603). 

Stelling  V.  Jones  Lbr.  Co.,  8  A.  B.  R. 
531,  116  Fed.  361  (C.  C.  A.  Wis.), 
which  was  a  case  of  disputed  posses- 
sion and  disputed  title. 

Boonville  Nat'l  Bk.  v.  Blakey,  6  A. 
B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.) ; 


Phillips  V.  Turner,  8  A.  B.  R.  171,  114 
Fed.  736  (C.  C.  A.  Miss.);  obiter.  In 
re  Andre,  13  A.  B.  R.  132,  68  C.  C.  A. 
374  (C.  C.  A.  N.  Y.);  inferentially.  In 
re  Bender,  5  A.  B.  R.  633,  106  Fed.  873 
(D.   C.  Ark.);   In  re  Porterfield,   15   A. 

B.  R.  11,  138  Fed.  193  (D.  C.  Va.). 
Instance,   In  re   Rosenberg,   8  A.   B. 

R.  634,  116  Fed.  402  (D.  C.  Penn.), 
which  was  a  case  of  an  adverse  claim- 
ant consenting  and  afterwards  himself 
becoming  bankrupt:  his  trustee  was 
held  bound  by  his  consent,  as  well  as 
that,  both  being  in  bankruptcy,  the 
bankruptcy  court  acquires  complete  ju- 
risdictioti  anyway. 

Apparently,  but  unnecessarily.  Hatch 
V.  Curtin,  19  A.  B.  R.  82,  154  Fed.  791 
(C.  C.  A.  Mass.)  although  in  this  case 
no  waiver  nor  consent  was  requisite 
since  the  bankrupt  was  in  actual  pos- 
session, though  claiming  to  be  holding 
simply  as  trustee  for  another. 

Detroit  Trust  Co.  v.  Pontiac  Sav. 
Bank,  27  A.  B.  R.  831,  196  Fed.  39  (C. 

C.  A.  Mich.) ;  Kilgore  v.  Barr,  28  A.  B. 
R.  860  (Ct.  App.  Va.). 

"Consent"  given  as  ground  of  juris- 
diction though  jurisdiction  existing 
anyway.  In  re  Hays,  24  A.  B.  R.  691, 
181   Fed.   674    (C.   C.   A.   Ohio). 

But  Not  on  United  States  District 
Court. — But  consent  will  not  confer  ju- 
risdiction on  the  United  States  Dis- 
trict Court  when  it  is  not  "sitting  in 
bankruptcy,"  unless  that  court  has 
jurisdiction  over  the  subject  matter  as 
well.  But  see,  analogously,  contra,  In 
re  Seebold,  5  A.  B.  R.  358,  105  Fed. 
910   (C.   C.  A.   La.). 
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Obiter,  Bardes  v.  Bank,  178  U.  S.  534,  4  A.  B.  R.  163:  "On  the  contrary, 
Congress,  by  the  second  clause  of  §  33  of  the  present  Bankrupt  Act,  appears  to 
this  court  to  have  clearly  manifested  its  intention  that  controversies,  not  strictly 
or  properly  part  of  the  proceedings  in  bankruptcy,  but  independent  suits  brought 
by  trustees  in  bankruptcy  to  assert  a  title  to  money  or  property  as  assets  of 
the  bankrupt  against  strangers  to  those  proceedings,  should  not  come  within 
the  jurisdiction  of  the  District  Courts  of  the  United  States,  'unless  by  consent 
of  the  proposed  defendant,'  of  which  there  is  no  pretence  in  this  case." 

In  re  Blake,  17  A.  B.  R.  668,  150  Fed.  379  (C.  C.  A.  Mo.):  "A  court  of  bank- 
ruptcy may  acquire  by  consent  of  all  the  parties  in  interest  jurisdiction  to  de- 
termine a  controversy  between  the  trustee  and  an  adverse  claimant  concerning 
an  indebtedness  of  a  third  party  and  the  lawful  power  to  adjudicate  all  the 
claims  of  the  parties  thereto  and  to  enforce  their  rights  against  each  other  by 
decree  and  execution." 

In  re  Connolly,  3  A.  B.  R.  843,  100  Fed.  630  (D.  C.  Penn.) :  "Such  conduct 
is  certainly  'consent;'  and,  while  it  is  usually  true  that  consent  cannot  give 
jurisdiction,  this  is  not  universally  true.  The  rule  has  no  application  when  a 
statute  clearly  implies,  as  does  section  33,  that  the  jurisdiction  of  a  certain 
class  of  controversies  may  be  given  by  consent,  for,  in  such  event,  to  apply  the 
rule  would  be  to  make  the  statute  of  no  effect." 

In  re  Emrich,  4  A.  B.  R.  89,  101  Fed.  331  (D.  C.  Penn.):  "But  in  this  case 
the  license  involved  was  already  in  the  custody  of  the  bankruptcy  court." 

Thus,  consent  may  confer  jurisdiction  over  a  fund  in  the  owner's  hands 
subject  to  mechanic's  Hens;i*  and  over  a  fund  in  a  trustee's  or  a  stake- 
holder's hand. 

Thus,  also,  where  the  ownership  of  a  fund  or  debt  is  in  dispute  between 
the  trustee  and  a  third  party,  if  the  holder  of  the  fund  or  the  debtor  pay  the 

16.   In  re  Huston,  7  A.  B.  R.  93  (Ref.  Fed.   631    (D.   C.  Wis.):     This   case   is  ■ 

N.    Y.).      Obiter,    inferentially.    In    re  of  doubtful  authority  inasmuch  as  the 

Adamo,  18  A.   B.   R.  181,   151  Fed.  716  lien   in   this   instance   was   not   void,   it 

(D.  C.  N.  Y.).  being  a  lien  on  exempt  property  over 

Compare,  In  re  Grissler,  13  A.  B.  R.  which  the  bankruptcy  court  should  not 

610,   136   Fed.   754     (C.    C.   A.    N.    Y.),  assume  jurisdiction, 

where  the  court  inferentially  holds  that  All    Claimants    Consenting,    Except 

where  the  contractor   (not  the  owner)  Garnishee. — In    re    Kane,    18    A.    B.    R. 

is  the  bankrupt,  the  State  Court  is  the  654,   153  Fed.  587   (D.   C.  Pa.),  quoted, 

proper   forum.     See  owner  as  adverse  on  other  points,  §  1663. 

claimant,  ante,  §  1683.  Possession   Acquired   by    Stipulation 

Dispute    as    to    Actual    Possession;  for    Preservation    of    Rights    without 

Also   as   to   Consent. — The    determina-  Prejudice  Stipulation  Not  to  Be  Repu- 

tion    of   the    question    of    fact     as     to  diated. — Where  the  possession  of  prop- 

whether  there  was  actually  possession  erty   which   was   to   be   the   subject   of 

or  actually  consent  decided  on  a  con-  litigation    was    acquired    by    the    bank- 

flict  of  evidence  will  not  be   disturbed  ruptcy  court  from  an  adverse  claimant, 

on   review.      In   re   Kolin,   13   A.   B.    R.  upon  the  faith  of  a  stipulation  between 

631,  134  Fed.  557  (C.  C.  A.  Ills.).  it    and    the    receiver,    approved    by   the 

Garnishee    on   Own   Motion    Paying  referee,   that   its   rights   should   not   be 

Exempt    Wages    into    Court. — A    gar-  prejudiced   thereby,   the    receiver,   who 

nishee,    on    its    own   petition    has   been  succeeded   himself  as   trustee,   will   not 

permitted   to   pay   into   the   bankruptcy  be   permitted   to   repudiate   the   stipula- 

court     exempt     wages,     although     the  tion,    which    may    have    been    improvi- 

State  Court  had  already  rendered  judg-  dently  made.     In  re  Newton  &  Co.,  18 

ment    therefor    against    the    garnishee,  A.    B.   R.   567,   153   Fed.   841    (C.    C.   A. 

and  although  the  judgment  creditor  did  Ark.),    affirmed    sub    nom.    Bryant    v. 

not  consent.  Swoflord   Bros.,   33   A.    B.   R.    Ill,    314 

In  re  McCartney,  6  A.  B.  R.  367,  109  U.  S.  379. 
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money  into  the  bankruptcy  court  by  consent  of  all  parties,  then  the  bank- 
ruptcy court  will  have  complete  jurisdiction. 

In  re  Blake,  17  A.  B.  R.  668,  151  Fed.  379  (C.  C.  A.  Mo.) :  "A  court  of  bank- 
ruptcy may  acquire  by  consent  of  all  parties  in  interest  jurisdiction  to  determine 
a  controversy  between  the  trustee  and  an  adverse  claimant  concerning  an  in- 
debtedness of  a  third  party  and  the  lawful  power  to  adjudicate  all  the  claims  of 
the  parties  thereto  and  to  enforce  their  rights  against  each  other  by  decree  and 
execution. 

"A  court  of  equity  which  has  acquired  jurisdiction  of  the  subject  matter  and 
of  the  parties  to  a  controversy  may,  and  it  should,  grant  complete  relief,  to  the 
end  that  litigation  over  it  may  cease  and  a  multiplicity  of  suits  may  be  avoided. 

"A  trustee  in  bankruptcy  and  a  county  each  claimed  to  recover  an  indebted- 
ness of  a  bank  for  $16,000,  the  consideration  of  which  was  credits  transferred  to 
it  by  the  bankrupts  pursuant  to  an  executed  agreement  to  suppress  competi- 
tion in  bidding  for  the  use  of  the  county  deposits  and  to  divide  them.  The 
bank  filed  a  bill  in  the  bankruptcy  court  wherein  it  set  forth  the  claims  of  the 
county,  and  the  trustee  offered  to  deposit  the  $16,000  in  court,  and  prayed  to  be 
discharged.  The  claimants  filed  answers  in  which  they  pleaded  their  claims  and' 
asked  to  recover  the  $16,000.  They  then  made  an  agreed  statement  of  facts  and 
stipulated  that  their  claims  should  be  determined  by  the  court  upon  this  state- 
ment of  facts.  The  court  considered  the  statement,  held  that  the  county  was. 
entitled  to  the  $16,000,  and  ordered  the  bank  to  pay  it  over  to  the  county.  The 
trustee  presented  a  petition  for  revision.  Held,  the  adjudication  in  bankruptcy, 
the  controversy  between  the  trustee  and  the  county,  and  the  consent  of  the 
parties  conferred  jurisdiction  upon  the  court  to  hear  the  issues  upon  the  agreed- 
statement  of  facts  and  to  render  the  judgment,  and  there  was  no  error  in  the 
proceedings  nor  in  the  conclusion  which  had  not  been  waived  by  the  trustee." 

Thus,  also,  an  adverse  claimant  in  possession  of  goods,  notes  and  accounts, 
may  confer  jurisdiction  on  the  bankruptcy  court  by  surrendering  tlie  same 
to  the  receiver;  and  where  the  surrender  is  made  to  a  receiver  under  the 
stipulation  that  it  shall  be  without  prejudice  to  the  rights  of  the  parties,  the 
trustee  subsequently  appointed  may  not  repudiate  the  stipulation. ^^ 

Bryant  v.  SwaflEord  Bros.,  214  U.  S.  379,  33  A.  B.  R.  Ill  (affirming  In  re  New- 
ton &  Co.,  18  A.  B.  R.  567,  153  Fed.  841):  "There  seems  to  be  no  reason  for 
a  nice  consideration  of  the  powers  of  receivers  and  trustees.  When  the  re- 
ceiver was  appointed  he  found  all  the  property  in  dispute  in  the  hands  of  the 
dry  goods  company,  to  which  it  had  been  delivered  by  the  Newtons,  as  and 
for  the  property  of  the  company,  and  by  which  it  had  been  received  as  its  own 
property.  When  the  receiver  made  his  demand  for  it  the  return  was  at  first  re- 
fused. The  parties  in  the  controversy  then  being  at  arms'  length,  agreed  that  if 
the  dry  goods  company  would  give  up  the  advantages  of  possession,  and,  in- 
stead of  converting  the  goods,  notes  and  accounts  into  cash  in  its  own  way  and 
on  its  own  account,  permit  the  receiver  to  do  so,  then  those  goods  should  be 
deemed  part  of  those  delivered  under  the  contract,  and  the  notes  and  accounts 
the  proceeds  of  other  goods  delivered  under  the  contract.  This  arrangement 
was  approved  by  the  referee.  The  trustee  has  taken  the  property  under  it  and 
has  never  offered  to  return  the  property,  or  any  part  of  it.  The  property  has  in 
large  part  been  sold  or  otherwise  disposed  of  in  the  course  of  the  bankruptcy 

17.   In   re    Newton    &   Co.    (SwoffordDry  Goods  Co.  v.  Bryant),  18  A.  B.  R. 
567,  153   Fed.  841   (C.   C.  A.  Ark.). 
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administration.  Under  these  circumstances  we  are  of  opinion  that  the  trustee, 
the  appellant  in  this  case,  was  bound  by  the' agreement  of  the  receiver,  that  all 
the  property  in  dispute  should  be  conclusively  deemed  that  which  passed  under 
the  original  conditional  contract,  or  the  proceeds  thereof." 

But,  in  case  of  garnishment,  where  the  garnishee  also  is  an  adverse  claim- 
ant to  part  of  the  fund,  the  consent  must  also  be  on  his  part.^^ 

Thus,  also,  an  adverse  claimant  confers  jurisdiction  by  consent  when  he 
comes  into  the  bankntptcy  court  and  asks  for  the  surrender  of  property, 
or  for  the  declaration  of  a  Hen  thereon,  where  the  property  is  in  the  custody 
of  a  trustee  in  another  state. ^^ 

§  1697.  Likewise  Debtors  Owing  Money  May  Confer  Jurisdiction 
by  Consent. — Likewise  debtors  owing  money  to  the  bankrupt,  or 
adverse  parties  obligated  to  him  otherwise  than  by  reason  of  prop- 
erty fraudulently  or  preferentially  transferred,  may  confer  juris- 
diction on  the  bankruptcy  court  by  consent. ^o 

§  1698.  What  Constitutes  Consent. — Whether  consent  is  given  or 
not  is  a  question  of  fact,  to  be  decided  in  general  in  conformity  with  the 
usual  rules  as  to  consent  to  jurisdiction  over  the  person.  And  the  findings 
of  the  lower  court  will  noc  be  disturbed  on  a  conflict  of  evidence.-^ 

But  it  appears  from  some  decisions  that  the  consent  required  by  the 
Bankruptcy  Act  is  intended  to  be  more  complete  than  is  sometimes  held 
sufficient  to  confer  jurisdiction  elsewhere. ^^ 

Filing  a  "demurrer"  to  the  jurisdiction  and  at  the  same  time  answering 
to  ttie  merits ;  and,  upon  the  hearing,  urging  both  grounds,  does  not  show 
the  "consent"  meant  by  the  Act;^^  nor  does  the  failure  to  object  to  juris- 
diction until,  by  amended  petition,  a  good  case  is  made,  constitute  such 
"consent."  2* 

Going  to  a  hearing  on  the  merits,  after  an  overruling  of  objections  to 
the  jurisdiction,  of  course  does  not  amount  to  "consent,"  nor  to  a  waiver 
of  objections. 28 

Bank  v.  Title  &  Trust  Co.,  14  A.  B.  R.  106,  198  U.  S.  380,  reversing  11  A.  B.  R. 
79:     "That  they  then  did  not  abandon  their  claims  did  not  amount  to  a  waiver 

18.  In  re  Kane,  18  A.  B.  R.  654,  152  81.  In  re  Kolin,  13  A.  B.  R.  531,  134 
Fed.  587  (D.  C.  Pa.),  quoted  at  §  1663.  Fed.  557   (C.   C.  A.   Ills.). 

19.  In  re  MacDougall,  23  A.  B.  R.  22.  :„  re  Michie,  8  A.  B.  R.  734,  116 
762,  175   Fed.   400   (D.   C.   N.  Y.).  Fed.  749  (D.  C.  Mass.);  In  re  Hemby- 

20.  In  re  White  (Froehlmg  v.  Amer.  Hutchinson  Pub.  Co.,  5  A.  B.  R.  569, 
Trust    &   Savings    Bank),   34   A.    B.    R.  105  Fed.  909  (D.  C.  Ills.). 

197,  177   Fed.  194   (C.   C.  A.   111.)       In-  ^^    j„  ^^  ^^^^      g  ^    B    ^    ,3      ^^g 

stance  held  not  to  shovv  consent   Louis-  p  ^       9  (^    ^   yi^^^.-). 

villa  Trust  Co.  v.  Comingor,  7  A.  B.  R.  „,     -r            tt       ,      tt       ,  ■             ^ 

421    184  U    S    18  ^-   -^^   ""^   Hemby-Hutchmson   Co.,   5 

But   conseni   cannot   confer  jurisdic-  A.  B.  R.  569,  105  Fed.  909  (D.  C.  Ills.), 

tion  where  a  receiver  in  bankruptcy  at-  25.  Louisville  Trust  Co.  v.  Comingor, 

tempts   to   bring   an   action   to   recover  7   A.    B.    R.   431,    184   U.    S.    18;    In    re 

a    money   judgment   for   a   preferential  Bacon,   28  A.   B.   R.   565,   196   Fed.   986 

payment,  for  the  receiver  has  no  such  (D.  C.  N.  Y.). 
power.     See  ante,  "Receivers,"  §  394. 
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of  their  objections  or  to  a  consent  to  an  exercise  of  jurisdiction  against  which 
they  protested." 

And  the  fact  that  the  defendant  did  not  voluntarily  appear,  but  objected  to 
the  power  of  the  court  at  the  hearing,  negatives  consent. ^^ 

The  mere  proving  of  one's  claim  in  the  bankruptcy  proceedings  is  not 
a  consent  to  the  jurisdiction  of  the  bankruptcy  court  over  property  of  the 
bankrupt  seized  more  than  four  months  prior  to  the  bankruptcy  by  the 
creditor  so  proving,  where,  at  any  rate,  the  creditor  in  his  proof  insists  on 
his  rights  by  virtue  of  the  seizure;  and  the  State  court  retains  jurisdic- 
tion; ?''  nor  does  the  mere  proving  of  a  claim  give  jurisdiction  to  render 
personal  judgment  against  the  claimant  for  the  excess  of  the  value  of  the 
security  retained  by  him  over  the  amount  of  his  claim. ^s 

On  the  other  hand,  answering  to  the  merits  without  objection  is  a  con- 
sent,28  and  it  has  been  held  that  by  appearing  generally  and  demurring  on 
grounds  going  to  the  merits  as  well  as  to  the  jurisdiction  of  the  court,  a 
defendant  waives  the  objection  that  the  court  is  without  jurisdiction.^'^ 
The  appearance  in  the  bankruptcy  proceedings  and,  without  objection  to 
the  jurisdiction,  the  submission  of  the  questions  of  ownership  or  of  priority 
to  the  referee  for  adjudication,  amount  to  consent.^i 

The  invoking  of  the  affirmative  action  of  the  bankruptcy  court  is  certainly 
a  consent ;  ^^  as,  for  instance,  a  chattel  mortgage  creditor  procuring  the 
bankruptcy  court  to  appoint  a  receiver  and  enjoin  interference.^*  Accept- 
ance of  the  benefits  of  an  order  of  the  bankruptcy  court  is  consent.^*  And 
where  a  third  party  intervenes  in  a  proceedings  brought  by  the  trustee  to 
compel  the  bankrupt  to  execute  assignments  or  other  papers  in  aid  of  the 
collection  of  assets,  such  as  assignments  of  insurance  policies  or  of  licenses 

26.  In  re  Horgan,  19  A.  B.  R.  857,  4  A.  B.  R.  89,  101  Fed.  331  (D.  C. 
158   Fed.  774   (C.   C.  A.   Mass.).  Penn.);  McEldowney  v.  Card,  27  A.  B. 

27.  Pickens  v.  Dent,  9  A.  B.  R.  47,  187  R.  937,  193  Fed.  475  (C.  C.  Tenn.) ;  In 
U.  S.  177  (affirming  5  A.  B.  R.  644,  106  re  Kornit  Mfg.  Co.,  37  A.  B.  R.  344, 
Fed.  653).  192  Fed.  393  (D.  C.  N.  J.). 

28.  Fitch  V.  Richardson,  16  A.  B.  R.  !„  re  Durham,  8  A.  B.  R.  115,  114 
835,  147  Fed.  196  (C.  C.  A.  Mass.).  Fed.   750    (D.    C.   Md.),   in   which   case, 

29.  Ryttenberg  v.  Schefer,  11  A.  B.  however,  "consent"  was  not  necessary, 
R.  653,  131  Fed.  313  (D.  C.  N.  Y.) :  inasmuch  as  the  property  already  was 
But  in  this  case  consent  was  unneces-  ;„  the  trustee's  custody,  and  therefore 
sary  since  the  fund  was  already  in  the  the  bankruptcy  court  was  the  proper 
hands  of  the  trustee.  forum.     In  re  Porterfield,  15  A.   B.   R. 

Detroit    Trust    Co.    v.    Pontiac    Sav.  x\,  138  Fed.  193  (D.  C.  W.  Va.) ;  In  re 

Bank,  27  A.  B.  R.  831,  196  Fed.  29   (C.  Rochford,  10  A.  B.  R.  610,  134  Fed.  182 

C.  A.  Mich.).  ,    „    „  (C.  C.  A.  S.  Dak.). 

30.  Sheppard  ^.  Lincoln  25  A.  B.  R.  j^  ^^  Porterfield,  15  A.  B.  R.  11, 
804    184  Fed    182  (D    C.  N.  Y.)  ^gg  p^^    ^93  (jj.  C.  W.  Va.).     Obiter, 

31.  In  re  Steuer  5  A  B.  R.  209,  104  j^  ^^  Foundry  &  Machine  Co.,  17  A. 
Fed.  976  (D.  C  Mass);  Chauncey  v  g  j^  i47  Fed.  828  (D.  C.  Wis.). 
Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  '  oat5T3-,i- 
1  (C.  C.  A.  Ark.),  in  which  case,  how-  ,33  In  re  Durham,  8  A.  B.  R.  11d, 
ever,  the  adverse  claimant  was  not  in  "4  Fed  750  (D.C.  Md  ) ;  In  re  Had- 
possession  of  the  res,  the  bankruptcy  ^^"-^odee  Co  13 /A  B:-.R.  604,  135 
court  itself  having  its  custody.  Fed.  886   (D.   C.  Wis.). 

In  re   Connolly,   3  A.   B.   R.   843,  100  34.  In  re  Noeiyi4  A.   B.  R.  715,  137 

Fed.  630  (D.  C.  Penn.);  In  re  Emrich,       Fed.  694  (D.   C.-'Md;). 


1699 


JURISDICTION  OVER  ADVERSE  CI,AIMANTS. 


1597 


or  of  stock  exchange  seats,  such  third  parties  thereby  consent  to  the  ju- 
risdiction ;  ^5  although  perhaps  the  res  is  not  strictly  in  custodia  legis. 

So,  the  filing  of  a  petition  for  reclamation  of  property  which,  as  assets 
of  the  estate,  was  taken  from  the  person  of  the  bankrupt's  agent,  con- 
fers jurisdiction  by  consent.^^  And  where  a  lienor  voluntarily  appears  be- 
fore the  referee,  presents  his  claim  as  a  secured  claim  and  seeks  its  allow- 
ance, the  referee  may  summarily  determine  the  validity  of  the  lien  so  as- 
serted.^'' An  assignee  for  the  benefit  of  creditors  where  the  assignment 
has  been  nullified  by  the  bankruptcy,  who  invokes  the  aid  of  the  bankruptcy 
court,  thereby  consents  to  summary  jurisdiction,^*  even  though  subject 
thereto  in  any  event. 

Failure  to  object  to  the  jurisdiction  of  the  federal  court  over  the  person 
of  the  defendant  until  the  case  reaches  the  reviewing  court,  constitutes  con- 
sent and  the  defendant  is  too  late.^®  Failure  to  object  to  the  jurisdiction 
of  the  referee  until  an  adverse  decision  on  the  merits,  also  is  a  consent.*" 

§  1699.  But  Consent  Confers  Jurisdiction  Only  in  Plenary  Ac- 
tions, unless  Property  in  Custodia  Legis. — Buf  this  "consent"  confers 
jurisdiction  only  in  cases  where  the  suit  is  a  plenary  suit,  or  where  it  is  a 
summary  proceedings  and  the  property  involved  is  within  the  possession 
of  the  bankruptcy  court  or  subject  to  its  control,  in  which  latter  case  even 
the  referee  may  have  jurisdiction.  The  referee  would  seem  not  to  possess 
jurisdiction  except  in  the  latter  case.^^ 


35.  In  re  Ertitich,  4  A.  B.  R.  89,  101 
Fed.  231  (D.  C.  Penn.). 

36.  LeMaster  v.  Spencer,  29  A.  B.  R. 
^64,  203  Fed.  210  (C.  C.  A.  Colo.). 

37.  In  re  Jackson,  etc.,  Co.,  26  A;  B. 
R.   915,  189  Fed.  636   (D.   C.   Mo.). 

38.  In  re  Hays,  24  A.  B.  R.  691,  181 
Fed.  674  (C.  C.  A.  Ohio). 

39.  BoonviUe  Nat'l  Bk.  v.  Blakey, 
6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A. 
Ind.) :  The  fact  that  by  the  Amend- 
ment of  1903  jurisdiction  was  conferred 
in  the  class  of  cases  herein  considered 
does  not  affect  the  decision  upon  this 
point  in  the  case  of  Boonville  Nat'l  Bk. 
V.  Blakey. 

In  re  Steuer,  5  A.  B.  R.  209,  104  Fed. 
?76  (D.  C.  Mass.);  In  re  Emrich,  4  A. 

B.  R.   89,  101   Fed.  231   (D.   C.   Penn.). 

40.  In  re  Connolly,  3  A.  B.  R.  842, 
100  Fed.  620  (D.  C.  Penn.);  In  re  Em- 
rich,  4  A.   B.   R.   89,   101   Fed.  231   (D. 

C.  Penn.).  Compare,  In  re  Steuer,  5 
A.  B.  R.  209,  104  Fed.  976  (D.  C. 
Mass.).  Also,  compare.  In  re  Scher- 
ber,  12  A.  B.  R.  616,  131  Fed.  121  (D. 
C.   Mass.). 

41.  In  re  Walsh  Bros.,  21  A.  B.  R. 
14,  163  Fed.  352  (D.  C.  Iowa),  quoted 
ante,  §  1652;  In  re  Connolly,  3  A.  B. 
R.  842,  100  Fed.  620   (D.   C.  Penn.),  in- 

2   R  B— 43 


which  case  the  bond  stood  in  the  place 
of  the  property  itself,  so  the  case  is 
not  contra. 

Contra,  In  re  Shults  &  Marks,  11  A. 
B.  R.  690  (Ref.  N.  Y.).  Also,  inferen- 
tially,  contra,  In  re  Andre,  13  A.  B.  R. 
132,  68  C.  C.  A.  374  (N.  Y.). 

Compare,  In  re  Steuer,  5  A.  B.  R.  209, 
104  Fed.  976  (D.  C.  Mass.) :  There  are 
some  remarks  in  this  case  indicating 
the  court  held  the  opinion  that  juris- 
diction to  declare  a  transfer  void  as  a 
preference  could  be  exercised  in  any 
event  by  the  referee  upon  the  trans- 
feree's consent  to  the  jurisdiction,  but 
it  will  be  noted  the  facts  do  not  take 
the  case  beyond  the  rule — ^^the  property, 
to  be  sure,  was  not  in  the  actual  pos- 
session of  the  bankruptcy  court  but  its 
representative,  the  bond  for  its  forth- 
coming, was  in  the  court's  control. 
Moreover,  the  consent  of  the  parties 
actually  continued  until  the  case 
reached  the  District  Judge  who  had 
plenary  jurisdiction  and  who  in  fact 
treated  the  proceedings  as  a  plenary 
suit  where  the  issues  had  been  referred 
to  a  referee  as  special  master. 

Apparently  contra,  and  apparently  to 
the  effect  that  by  consent  the  referee 
may   order  the   return  of  money   as   a 


1598  REMINGTON   ON   BANKRUPTCY.  §    1699 

Compare,  inferentially,  Ivouisville  Trust  Co.  v.  Comingor,  184  U.  S.  18,  7  A. 
B.  R.  421:  "And  the  bankruptcy  court  has  no  jurisdiction  to  finally  adjudicate 
the  merits  of  his  claims  unless  by  his  consent  and  then  only  by  a  plenary  suit." 

In  re  Teschmacher  &  Mrazay,  11  A.  B.  R.  550,  127  Fed.  728  (D.  C.  Penn.) : 
"The  District  Court  sitting  as  a  court  of  bankruptcy,  may  still  enquire  sum- 
marily concerning  the  ownership  of  property  alleged  to  belong  to  the  bankrupt, 
although  it  be  found  in  the  possession  or  custody  of  a  third  person.  But  if 
the  court  should  discover  that  such  person  is  holding  the  property  under  a 
real  claim  of  title  or  right  of  possession,  and  is  not  merely  the  alter  ego  of  the 
bankrupt,  it  is  still  the  duty  of  the  court  to  desist  from  pursuing  the  summary 
remedy  further,  and  to  remit  the  contestants  to  a  plenary  suit,  although  the 
suit,  instead  of  being  brought  in  a  State  court  or  a  Circuit  Court  of  the  United 
States,  may  now  be  brought  in  the  District  Court  itself,  and  may  there  be  pur- 
sued to  a  final  judgment." 

Inferentially  and  obiter.  Hicks  v.  Knost,  2  A.  B.  R.  153,  158  (D.  C.  Ohio): 
"I  am  inclined  to  think  it  has  reference  not  to  jurisdiction  in  bankruptcy  courts, 
but  to  courts  having  jurisdiction  of  the  subject  matter  of  the  action,  but  not  of 
the  person  of  the  proposed  defendant." 

Thus,  consent  of  a  garnishee  and  all  lienholders,  unaccompanied  with 
delivery  of  the,  fund  into  the  custody  or  control  of  the  bankruptcy  court, 
will  be  insufficient  to  confer  jurisdiction;  a  fortiori,  the  consent  of  merely 
the  lienholders  is  insufficient.*^  The  consent  of  merely  the  garnishee  also  is 
insufficient,  even  where  the  garnishee  pays  the  money  into  court,  Unless 
such  garnishment  were  void  for  being  a  lien  created  within  four  months 
by  legal  proceedings.- 

But,  at  any  rate,  where  the  objection  is  not  raised  until  appeal  from 
the  referee's  order  it  comes  too  late,  for  the  judge  has  jurisdiction  even  if  the 

preference,  see  obiter,  In  re   Scherber,  whether   it   can   be   said   to   have   been 

12  A.   B.   R.   618,   131   Fed.   121    (D.   C.  "held"  by  the  trustee.     If  the  property 

Mass.):     "In  re  Steuer   (D.  C),  5  Am.  were    actually    "held"    by    the    trustee 

B.  R.  209,  104  Fed.  976,  this  court  de-  there   would   have   been  no   reason   for 

cided  that,  in  proceedings  to  recover  a  refusing  jurisdiction  to  the  Bankruptcy 

preference,    where    the    jurisdiction    of  Court.     Moreover,  the  point  was  made 

the   referee   was    not   objected   to,    and  that  the  trustee  was  not  consenting, 

where  the  summary  petition  contained  Also,      apparently      contra,      In      re 

all  the  substantial  allegations  of  a  bill  O'Brien,  21  A.   B.  R.  11   (Ref.  Mass.), 

in   equity,   the   judge,   on   appeal,   from  although  in  this  case  it  was  evident  the 

the   referee,   had  jurisdiction  to   decree  referee   was   acting  rather   as   an   arbi- 

the   return   of  the   preference,   whether  trator           .       ,.    „ 

the   referee   originally  had   jurisdiction  Perhaps,  impliedly,  contra,  although  it 

of  the  proceedings  or  not.     See  Bryan  does  not  definitely  appear  that  the  pro- 

V    Bernheimer,    181   U.    S.    188,    5    Am.  ceedings    were    before    the    referee,    In 

B     R    633,  where  it  is   implied,   if   not  re  White  (Froehling  v.  Amer.  Trust  & 

expressly 'decided,    that    consent     will  Savings    Bank),    34   A.    B.    R.    197,    177 

give  jurisdiction  to  the  referee   over  a  Fed.  194  (C.  C.  A.  111.), 

summary    petition    against    an    adverse  The   case   In   re   Blake,   17   A.   B.    R. 

claimant,    although,    without     consent,  668    (C.   C.  A.   Mo.),  while  evidently  a 

the  court  of  bankruptcy  would  be  alto-  case  of  plenary  action,  yet  on  the  facts, 

•aether   without  jurisdiction."  might  have  been  cognizable  before  the 

°    ,,                  „_„„4.i„      i-n-ntr^       Tn      rp  referee,   for   there   the   fund   itself   was 

Fow^;    I'TTt  63r(Ref.   Conn.)"  placed  in  the  custody  of  the  Court.  . 

But  in  'this  case  it  must  be  noted  that  42.  See  §  1663;  also,  see  In  re  Kane, 

the   subject  matter   of  the   controversy  18  A.   B.   R.   654,   152   Fed.   587    (D.    C. 

was   a  patent   and   that   it   is    doubtful  -Pa.),  quoted  at  §  1663. 
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referee  does  not  have  it.*^ 

And  where  the  bankrupt's  wife  has  permitted  the  bankrupt  to  surrender 
to  the  custody  of  the  trustee  certain  stocks,  etc.,  claimed  by  her,  under  an 
agreement  that  her  rights  of  ownership  shall  be  determined,  but  without 
objection  to  the  jurisdiction,  she  has  consented.** 

And  where  the  property  once  was  in  the  custody  of  the  bankruptcy 
court,  but  has  been  erroneously  taken  therefrom,  the  referee  has  jurisdic- 
tion summarily  to  order  its  return,  under  the  doctrine  of  §  18(X),  post. 

Obiter,  In  re  Tarbox,  26  A.  B.  R.  433,  185  Fed.  985  (D.  C.  Mass.):  "If  it  be 
said  that  Mrs.  Piper  might  have  waived  all  objections  to  the  referee's  jurisdic- 
tion, had  she  been  summoned,  it  is  doubtful  whether  consent  can  give  jurisdic- 
tion in  summary  proceedings." 

§  1700.  No  Jurisdiction  by  Cons'ent,  Where  No  Custody  and 
Neither  Litigant  Party  to  Bankruptcy  Proceedings. — But,  as  noted 
ante,  §  1693,  third  parties  cannot  by  consent  confer  jurisdiction  on  the 
bankruptcy  court  when  neither  that  court  has  custody  of  any  property  in- 
volved nor  neither  litigant  was  a  party  to  the  proceedings  in  bankruptcy. 
Thus,  the  bankruptcy  court  will  not  entertain  a  bill  by  a  third  party  against 
a  purchaser  from  the  trustee  where  the  dispute  is  wholly  between  such 
third  papty  and  purchaser.*^ 

Henrie  v.  Henderson,  16  A.  B.  R.  631,  145  Fed.  316  (C.  C.  A.  W.  Va.,  reversing 
In  re  Henderson,  15  A.  B.  R.  760) :  "Even  though  it  appears  that  the  petitioner 
did  not  object  to  the  Federal  Court  taking  jurisdiction  of  this  case,  this  court 
would  of  its  own  motion  refuse  to  entertain  jurisdiction  of  the  parties  if  it 
does  not  affirmatively  appear  in  the  record  that  the  court  below  had  juris- 
diction.    *     *     * 

"This  is  not  a  case  in  bankruptcy  in  any  sense  of  the  word.  It  is  not  con- 
tended that  either  the  plaintiff  or  defendant  were  parties  to  the  proceeding  be- 
fore the  referee  in  bankruptcy." 

But,  of  course  this  proposition  is  to  be  taken  with  the  qualification  of 
§  1800,  that  property  once  in  the  custody  of  the  bankruptcy  court  but 
wrongfully  taken  therefrom,  may  be  summarily  ordered  returned. 

§  1701.  Trustee  May  Not  Object,  if  Adverse  Claimant  Consents. 

• — If  the  adverse  claimant  himself  consents  or  voluntarily  invokes  the  af- 
firmative action  of  the  bankruptcy  court,  the  trustee  will  not  be  heard  to 
object  to  the  jurisdiction.*® 

§  1702.  Thus,  Not  to  Plenary  Suit  in  Bankruptcy  Court  by  Ad- 
verse Claimant  in  Possession. — Thus,  an  adverse  claimant  in  possession 

43.  In  re  Steuer,  5  A.  B.  R.  309,  104  45.  See  ante,  §   1693. 

Fed.  976  (D.  C.  Mass.);  In  re  Scherber,  46.   In   re   Hadden-Rodee   Co     13  A 

13  A.   B.   R.   619,   131   Fed.   131    (D.    C.  B.   R.   604,   135   Fed.   886    (D.   c'  Wis.). 

Mass.).  Contra,   In  re  Fowler,  1  A.   B.   R.  637 

44.  In  re  Bacon,  30  A.  B.  R.  107,  159  (Ref.  Conn.). 
Fed.  434  (C.  C.  A.  N.  Y.). 
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of  the  res  may  institute  and  maintain  in  the  United  States  District  Court 
in  bankruptcy  a  plenary  petition  to  enjoin  the  trustee  from  interfering  with 
his  possession  or  beclouding  his  title. 

Warehousing  Co  v.  Hand,  16  A.  B.  R.  56,  143  Fed.  33  (C.  C.  A.  Wis.,  affirmed 
in  306  U.  S.  415,  19  A.  B.  R.  391):  "The  pleadings  filed  by  the  appellants  in  the 
District  Court  were  in  substance  bills  of  equity  to  establish  and  enforce  their 
liens  and  rights  of  possession,  and  to  enjoin  the  appellees  from  beclouding  their 
rights  and  disturbing  their  possession.  The  District  Court,  on  the  initiative  of 
the  appellants,  had  complete  jurisdiction  to  determine  these  questions  in  a  plenary 
suit,  which  was  an  independent  controversy  between  adverse  claimants  and  the 
trustees,  and  was  not  a  part  of  the  proceedings  in  the  administration  of  the 
estate.'' 

§  1703.  No  Indirect  Review  by  Suing  Trustee  in  United  States 
District  Court,  Where  Litigants  Dissatisfied  in  Bankruptcy  Pro- 
ceedings.— But  dissatisfied  litigants  in  the  .bankruptcy  proceedings  may 
not  obtain  indirect  review  by  suing  the  trustee  in  the  United  States  District 
Court.  Thus,  a  suit  to  enjoin  the  trustee  from  paying  dividends  will  not  be 
entertained  by  the  United  States  District  Court.*  ^ 

§  1704.  After  "Consent"  Too  Late  to  Retract.— After  consent  to 
the  jurisdiction  it  is  too  late  to  retract  and  prefer  jurisdictional  defenses.** 

subdivision  "b." 

Ancillary  Bankruptcy  Proceedings  and  Property  Located  in  Other 
Districts;  Actions  outside  District  Where  the  Bankruptcy 
Proceedings  Pending. 

§  1705.  "Ancillary"     Bankruptcy    Proceedings    Maintainable. — 

"Ancillary"'  bankruptcy  proceedings  in  another  district  are  maintainable.*^ 

47.  Hatch  v.  Curtin,  16  A.  B.  R.  639,  to  *  *  *  (30)  exercise  ancillary  ju- 
146  Fed.  300  (C.  C.  A.  Mass.).  See  risdiction  over  persons  or  property 
ante,  §  1693.  within  their   respective   territorial  lim- 

48.  Obiter,  In  re  Durham,  8  A.  B.  R.  its  in  aid  of  a  receiver  or  trustee  ap- 
115,  114  Fed.  750  (D.  C.  Md.),  which  pointed  in  any  bankruptcy  proceed-: 
case  is  obiter  for  the  reason  that  con-  ings  pending  in  any  other  court  of 
sent  was  not  necessary  to  confer  juris-  bankruptcy."  In  re  Madson  Steel  Co., 
diction,  the  property  being  in  the  pos-  316  U.  S.  115,  33  A.  B.  R.  614;  (1867) 
session   of  the   bankruptcy  court.  Lathrop  v.  Drake,  91  U.  S.  516;  (1867) ' 

In  re  Kolin,  13  A.  B.  R.  533,  134  Fed.  Sherman  v.   Bingham,   Fed.   Cases,   No. 

557    (C.    C.   A.    Ills.);   In   re   Rochford,  13,763,    7    N.    B.    Reg.   490;     (1867)    In 

30  A.    B.   R.   610,   134   Fed.   183    (C.   C.  re  Tifift,  Fed.  Cases,  No.  14,034,  19   N. 

A.  S.  Dak.);  In  re  Bacon,  30  A.  B.  R.  B.     Reg.     301;     (1867)     McGehee     v. 

107,   159    Fed.   434    (C.   C.   A.    N.   Y.) ;  Hentz,    Fed.    Cases,    No.    8,794;    In   re 

Detroit  Trust  Co.  v.  Pontiac  Sav.  Bank,  Peiser,  7   A.   B.    R.   690,   115   Fed.   199 

37  A    B.  R.  831,  196  Fed.  39  (C.  C.  A.  (D.  C.  Pa.);  In  re  Sutter,  11  A.  B.  R. 

Mich.).  633,   131    Fed.   654    (D.    C.    N.    Y.);    In 

49.  Bankr.  Act,  §  3,  as  amended  in  re  Benedict,  15  A.  B.  R.  333,  140  Fed, 
1910:  "That  the  courts  of  bankruptcy,  55  (D.  C.  Wis.).  Apparently  obiter, 
as  hereinbefore  defined,  *  *  *  are  In  re  Owings,  15  A.  B.  R.  475,  140 
hereby  invested,  within  their  respec-  Fed.  739  (D.  C.  N.  C.) ;  In  re  Lip- 
tive  territorial  limits  as  now  estab-  man,  39  A.  B.  R.  139,  301  Fed.  169  (D. 
lished  *  *  *  with  such  jurisdiction  C.  N.  J.);  In  re  Musica  &  Son,  30  A. 
at  law  and  in  equity  as  will  enable  them  B.   R.   555,   305   Fed.   413    (D.   C.   La.); 


§    1705  JURISDICTION  OVER  ADVERSE  CLAIMANTS.  1601 

Babbitt,  Trustee,  v.  Dutcher,  216  U.  S.  102,  23  A.  B.  R.  519:  "On  the  au- 
thority of  these  decisions  it  must  be,  and  is,  conceded  that  under  the  Bank- 
ruptcy Acts  of  1841  and  1867  ancillary  jurisdiction,  both  in  summary  pro- 
ceedings and  in  plenary  suits,  existed  in  all  District  Courts  within  their  re- 
spective districts;  and  the  question  really  is  whether  the  provisions  of  the 
Act  of  1898  are  to  the  c.ontrary,  or,  as  appellee's  counsel  puts  it,  show  an 
intention  on  the  part  of  Congress  to  restrict  such  jurisdiction  so  as  to  cut 
off  the  inferences  drawn  from  the  language  of  the  earlier  acts.  But  neither 
the  Act  of  1867  nor  the  Act  o^  1898  expressly  confers  or  expressly  negatives 
ancillary  jurisdiction  in  courts  other  than  the  court  of  adjudication.  The  provi- 
sions as  to  summary  jurisdiction  in  the  two  acts  are  substantially  identical,  and, 
it  appears  to  us,  should  receive  the  same  construction." 

Acme  Harvester  Co.  v.  Beekman  Co.,  222  U.  S.  300,  27  A.  B.  R.  262:  "As  to 
the  injunction,  we  are  of  the  opinion  that  there  was  no  power  in  the  District 
Court  to  issue  an  ex  parte  injunction,  without  notice  or  service  of  process, 
attempting  to  restrain  the  Beekman  Lumber  Company  from  suing  in  a  State 
outside  the  jurisdiction  of  the  District  Court.  Such  proceeding  could  only  have 
binding  force  upon  the  Lumber  Company  if  jurisdiction  were  obtained  over 
it  by  proceedings  in  a  court  having  jurisdiction,  and  upon  service  of  process 
upon  such  creditor. 

"Whether  ancillary  proceedings  could  be  had  in  a  District  Court  in  aid  of  the 
jurisdiction  of  an  original  court  of  bankruptcy  was  a  subject  of  much  discussion 
and  divers  decisions  in  the  Federal  courts.  In  Babbitt,  Trustee,  v.  Dutcher,  216 
U.  S.  102,  23  A.  B.  R.  519,  and  Elkus,  petitioner,  In  the  Matter  of  the  Madson 
Steel  Company,  Bankrupt,  216  U.  S.  115,  23  Am.  B.  R.  614,  the  matter  came  before 
this  court,  and  it  was  there  determined  that  there  was  ancillary  jurisdiction  in 
the  courts  of  bankruptcy,  in  aid  of  the  original  jurisdiction  in  the  bankruptcy 
court,  to  make  orders  and  issue  processes  summarily  in  aid  of  the  original  juris- 
diction. In  the  opinion  in  Babbitt  v.  Dutcher  it  was  pointed  out  by  Mr.  Chief 
Justice  Fuller,  speaking  for  the  court,  that  the  jurisdiction  of  the  bankruptcy 
courts  under  the  act  of  1898  was  limited  to  their  respective  territorial  limits,  and 
was  in  substance  the  same  as  that  provided  by  the  act  of  1867,  giving  such  courts 
jurisdiction  in  their  respective  districts  in  matters  of  proceedings  in  bankruptcy. 
The  necessary  deduction  from  these  cases  is  to  deny  to  the  District  Courts  juris- 
diction such  as  was  sought  to  be  asserted  in  this  case  by  the  issuing  of  an  in- 
junction against  one  not  a  party  to  the  proceeding,  and  which  undertook  to  have 
effect  in  the  distant  jurisdiction  outside  the  territorial  jurisdiction  of  the  District 
Court.  Under  the  act  of  1898,  as  expounded  in  the  two  cases  in  216  U.  S.  (23 
Am.  B.  R.)  supra,  the  injunction  might  have  been  sought  in  the  District  Court 

compare,  instance,   In  re  United  But-  321     (D.     C.    Tenn.);     contra    (before 

ton   Co.,    12   A.    B.    R.   761    (D.    C.    N.  Babbitt   v.    Dutcher,    supra),    Foundry 

Y.);  In  re  Schrom,  3  A.  B.  R.  352,  97  Co.  v.   Foundry  Co.,   10  A.   B.   R.   634, 

Fed.  760   (D.  C.   Iowa);   In  re   Nelson  124    Fed.    403    (D.    C.    Tenn.);    contra, 

Co.,  18  A.   B.   R.  66,  149   Fed.  590   (D.  (before  decision  of  Babbitt  v.  Dutcher) 

C.    N.    Y.);    [1867]    In   re    Richardson,  In  re  Tybo  Mining  &  Reduction  Co., 

Fed.  Cases,  No.  11,774;   (1867)   Marck-  13   A.   B.    R.    62,    132    Fed.   699    (D.    C. 

son  V.  Heaney,   Fed.  Cases,  No.  9,098,  Nevada) ;  also,  contra  (before  the  Su- 

1   Dill.     497.     Contra   (before  decision  preme    Court's    decision    in    Babbitt   v. 

of    United    States    Supreme    Court    in  Dutcher,  supra),  In  re  Williams,  9  A. 

Babbitt  v.  Dutcher,  supra).  In  re  Van  B.   R.   744,    120   Fed.   38    (D.    C.   Ark.); 

Hartz,   15  A.   B.   R.   747,   142   Fed.   726  also    contra.    In    re    Dunseath    &    Son 

(C.  C.  A.  N.  Y.);  also,  contra  (before  Co.,  22  A.   B.   R.  75,  31  A.   B.   R.  742, 

the    decision    of    Babbitt    v.    Dutcher,  168   Fed.  973   (D.  C.   Pa.);  also  contra, 

supra),  In  re  Granite  City  Bank,  14  A.  Hull  v.  Burr,  18  A.  B!  R.  541,  153  Fed. 

B.     R.    404,   137     Fed.   818     (C.     C.    A.  945    (C.    C.   A.    Fla.),   also   contra    (be- 

lowa);    also,    contra    (before    decision  fore    decision    of   Babbitt   v.    Dutcher) 

of    Babbitt   v.    Dutcher,    supra),    In    re  In  re   Dempster,   23  A.   B.   R.  751,   172 

Williams,    10    A.    B.    R.    538,    123    Fed.  Fed.  353   (C.  C.  A.  Mo.). 
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of  the  United  States  in  the  District  in  Missouri  where  personal  service  could 
have  been  made  upon  Beekman  Lumber  Company.  Since  the  decision  in  the 
cases  just  referred  to,  Congress  has  passed  the  act  of  June  23,  1910,  amending 
the  bankruptcy  law,  specifically  giving  ancillary  jurisdiction  over  persons  and 
property  within  their  respective  territorial  limits  to  the  District  Courts  of  the 
United  States  in  aid  of  the  receiver  or  trustee  appointed  in  a  bankruptcy  pro- 
ceeding pending  in  another  court  of  bankruptcy.  Statutes  of  the  U.  S.  of  1909 
and  1910,  part  1,  page  838." 

Fidelity  Trust  Co.  v.  Gaskell,  28  A.  B.  R.  4,  19?  Fed.  865  (C.  C.  A.  Mo.):  "At- 
tention is  called  to  the  fact  that  by  the  Act  of  June  35,  1910,  'ancillary  jurisdic- 
tion over  persons  or  property  within  their  respective  territorial  limits'  is  granted 
to  the  District  Courts  'in  aid  of  a  receiver  or  trustee  appointed  in  any  bank- 
ruptcy proceedings  pending  in  any  other  court  of  bankruptcy,'  and  it  is  con- 
tended that  the  true  construction  of  this  grant  is  that  it  makes  the  District  Court 
the  agent,  the  mere  hand  of  the  receiver  or  trustee  appointed  by  the  court  of 
primary  jurisdiction,  bound  to  seize,  convert  into  money,  pay  over  to  him  and 
send  to  that  court  the  proceeds  of  any  property  in  its  territorial  jurisdiction 
which  he  may  point  out  as  the  property  of  the  bankrupt,  without  judicial  power 
or  duty  to  inquire  or  to  decide,  whether  the  property  it  takes  and  sends  forth 
beyond  its  jurisdiction  is  that  of  the  bankrupt  or  of  a  stranger  what  legal  or 
equitable  liens  are  held  upon  it  by  the  citizens  of  its  district,  what  the  expenses 
of  its  officers  are,  or  what  their  compensation  shall  be  and  without  power  to 
pay  them  out  of  the  proceeds  of  the  property  it  seizes  and  sells.  If  such  had 
been  the  purpose  of  Congress  it  would  undoubtedly  have  conferred  this  power 
on  the  receiver  or  trustee  of  the  court  of  primary  jurisdiction  directly.  It  was 
probably  because  the  Congress  was  unwilling  to  entrust  the  power  to  such  an 
officer  and  desired  to  invoke  the  judicial  power  and  discretion  of  a  court  of 
equity  to  inquire  and  decide  what  property  ought  to  be  seized  and  sold  and  what 
proceeds  ought  to  be  sent  to  the  court  of  primary,  jurisdiction  as  the  property 
of  the  bankrupt's  estate  that  it  conferred  this  ancillary  jurisdiction  upon  the 
District  Courts  within  their  respective  territorial  limits.  Under  it  these  courts 
must  appoint  their  own  receivers,  must  guard  them  against  wrongful  action  and 
consequent  liability  and  must  direct  the  course  they  shall  pursue.  Conscience, 
good  faith  and  reasonable  diligence  alone  move  courts  of  equity  to  action.  They 
may  not  be  divested  of  their  judicial  functions  and  made  mere  cat's  paws  to  do 
the  will  of  private  parties  or  public  officers,  even  by  legislative  action,  much  less 
by  mere  construction.  Moreover,  it  would  be  unjust,  unwise  and  detrimental 
to  the  administration  of  justice  to  establish  the  rule  that  courts  of  ancillary 
jurisdiction  under  the  bankruptcy  law  are  without  judicial  power  or  duty  to  hear 
and  decide  whether  the  property  they  take  is  that  of  the  bankrupt  or  of  stran- 
gers, that  they  must  seize  and  send  to  the  court  of  original  jurisdiction  the  pro- 
ceeds of  whatever  property  the  receiver  or  trustee  appointed  by  that  court  claims 
as  the  property  of  the  bankrupt  and  that  adverse  claimants  of  title  to  or  liens 
upon  it,  and  even  its  own  officers,  have  no  remedy  for  the  enforcement  of  their 
claims  but  to  follow  the  proceeds  to  other  jurisdiction  or  to  sue  the  receiver. 
Nor  is  this  the  natural  or  national  interpretation  of  the  Act  of  Congress  or  of 
the  decisions  of  the  Supreme  Court.  That  Act  and  those  decisions  are  that  the 
District  Courts  sitting  in  bankruptcy,  and  consequently,  in  equity,  have  ancillary 
jurisdiction  in  bankruptcy  proceedings  pending  in  other  districts.  Ancillary 
jurisdiction  is  a  term  which  has  a  plain  and  well-known  meaning  in  the  equity 
jurisprudence  of  the  United  States,  a  meaning  fixed  by  settled  practice  and  ad- 
judged by  the  uniform  current  of  the  decisions  of  the  courts  of  the  United  States. 
As  neither  the  court  nor  the  Congress  modified  or  limited  the  term  the  unavoid- 
able presumption  is  that  they  used  it,  and  intended  to  use  it,  in  its  recognized 
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legal  significance.  In  that  significance  ancillary  jurisdiction  includes  the  power 
to  hear  and  adjudge,  at  the  request  of  interveners,  their  claims  to  title  to,  or 
legal  or  equitable  lien  upon,  the  property  it  takes,  or  holds  in  its  legal  custody, 
by  virtue  of  that  jurisdiction  and  to  send  the  proceeds  to  the  court  of  original 
jurisdiction,  or  to  apply  it  to  the  discharge  of  the  claims  of  the  interveners  in 
accord  with  its  decision." 

§  1705^.  Issuing   and    Enforcing   Process     Outside    District. — 

Whilst  the  bankruptcy  court  in  possession  of  a  res  may  issue  citation  or 
other  process  and  have  it  served  upon  parties  in  another  district  to  appear 
and  show  what  interest  they  have  in  such  res  and  why  contemplated  ac- 
tion in  relation  thereto  should  not  be  taken,  yet  it  cannot  issue  nor  enforce 
summary  orders  nor  process  in  another  district. 

Staunton  v.  Wooden,  24  A.  B.  R.  736,  179  Fed.  61  (C.  C.  A.  Calif.):  "In  the 
present  case  the  court  made  a  summary  order,  directed  against  a  resident  of 
another  State,  ordering  him  to  surrender  property  in  that  State  to  the  trustee. 
It  may  be  conceded  that  the  court  in  which  the  petition  in  bankruptcy  is  filed 
has  plenary  jurisdiction  in  bankruptcy,  coextensive  with  the  United  States,  to 
order  and  control  the  disposition  of  the  bankrupt's  estate,  and  is  vested  with  ju- 
risdiction to  determine  all  liens  thereon  and  all  interests  afifecting  it.  Thomas  v. 
Woods  (C.  C.  A.,  8th  Cir.),  33  Am.  B.  R.  132,  173  Fed.  585,  97  C.  C.  A.  535;  In 
re  Dempster  (C.  C.  A.,  8th  Cir.),  32  Am.  B.  R.  751,  172  Fed.  353,  97  C.  C.  A.  51; 
In  re  Muncie  Pulp  Co.  (C.  C.  A.,  2d  Cir.),  18  Am.  B.  R.  56,  151  Fed.  732,  81 
C.  C.  A.  116;  Guardian  Trust  Co.  v.  Kansas  City  Southern  Ry.  Co.,  171  Fed.  43, 
96  C.  C.  A.  385;  In  re  Granite  City  Bank  (C.  C.  A.,  8th  Cir.),  14  Am.  B.  R.  404, 
137  Fed.  818,  70  C.  C.  A.  316.  But  this  is  not  to  say  that  the  court  of  bankruptcy 
may  issue  its  process  to  run  into  another  district.  It  is  one  thing  to  issue  cita- 
tion to  persons  in  another  jurisdiction  to  appear  before  the  court  of  bankruptcy 
in  a  proceeding  which,  in  its  exclusive  jurisdiction,  it  is  authorized  to  institute 
with  a  view  to  determining  liens  or  rights  of  property  wherever  s'ituate;  but  it 
is  quite  another  thing  to  issue  process  to  be  enforced  in  another  jurisdiction. 

"By  whom  is  the  summary  order  in  this  case  to  be  executed,  and  in  what  man- 
ner is  obedience  to  it  to  be  enforced?  There  is  no  express  provision  in  the 
Bankruptcy  Act,  or  in  any  statute,  indicating  the  intention  of  Congress  to  con- 
fer such  power.  In  Toland  v.  Sprague,  12  Pet.  338,  9  L.  Ed.  1093,  it  was  said: 
'Whatever  may  be  the  extent  of  their  jurisdiction  over  the  subject-matter  of 
suits,  in  respect  to  persons  and  property,  it  can  only  be  exercised  within  the  lim- 
its of  the  district.  Congress  might  have  authorized  civil  process  from  any  Cir- 
cuit Court  to  have  run  into  any  State  of  the  Union.  It  has  not  done  so.'  The 
Bankruptcy  Act  of  1867  (Act  March  3,  1867,  c.  176,  14  Stat.  517)  limited  the  ju- 
risdiction of  courts  of  bankruptcy  to  'their  respective  districts.'  The  present 
act  invests  them  with  jurisdiction  'within  their  respective  territorial  limits  as 
now  established,  or  as  they  may  be  hereafter  changed;'  and  it  has  been  held  that 
a  court  of  bankruptcy  may  not  extend  its  process  beyond  the  territorial  limits 
of  the  district  within  which  its  ordinary  jurisdiction  may  be  exercised.  In  re 
Waukesha  Water  Co.  {.D.  C.  Wis.),  8  Am.  B.  R.  715,  116  Fed.  1009;  In  re  Alpin 
&  Lake  Cotton  Co.  (D.  C.  Ark.),  13  Am.  B.  R.  653,  161  Fed.  886.  In  view  of 
these  considerations,  and  the  authorities,  we  are  of  the  opinion  that  the  Dis- 
trict Court  was  not  possessed  of  jurisdiction  to  make  and  enforce  thejummary 
order." 

[1867]  Lathrop  v.  Drake,  91  U.  S.  516:  "When  the  Act  says  they  shall  have 
jurisdiction  in  their  respective  districts,  it  means  that  the  jurisdiction  is  to  be 
exercised  in  their  respective  districts." 
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Such  citations  or  other  process  must  issue  out  of  the  court  exercising  an- 
cillary jurisdiction  within  the  district  wherein  they  are  to  be  served.^" 

§  1706.  But  May  Marshal  Liens  and  Sell  Personal  Property  in 
Actual  Custody  Though  in  Another  State. — But  the  bankruptcy  court, 
including  the  referee,  has  the  power  to  marshal  liens  and  sell  free  therefrom 
personal  property  in  the  actual  possession  of  its  trustee,  receiver,  bank- 
rupt, or  agent  of  either,  although  the  property  and  lienor  are  located  in 
another  state.^i 

In  re  Granite  City  Bank,  14  A.  B.  R.  404,  137  Fed.  818  (C.  C.  A.  Iowa,  affirm- 
ing In  re  Wilka,  12  A.  B.  R.  727,  131  Fed.  1004):  "Counsel  for  the  bank  seem 
strangely  aflfected  with  notions  about  State  lines  under  the  Bankrupt  Act. 
They  challenge  the  right  to  reach  the  bank  in  South  Dakota  by  notice  "sent 
out  by  the  referee  in  Iowa,  and  the  right  of  the  court  in  bankruptcy  in  Iowa 
to  draw  the  bank  from  its  residence  in  South  Dakota  to  determine  its  rights 
as  a  preferred  mortgagee.  Under  the  scheme  of  the  Bankrupt  Act,  the  Dis- 
trict Court  of  the  domicile  of  the  bankrupt  takes  exclusive  jurisdiction  of  the 
bankrupt  and  his  property,  wherever  situated,  to  administer  it  and  distribute 
the  proceeds  pari  passu  among  the  creditors  according  to  their  respective  rights 
and  priorities.  Only  one  court — the  court  making  the  adjudication — collects, 
marshals,  administers,  determines  priorities  of  the  parties,  and  directs  the  dis- 
tribution of  the  assets.  There  are  no  such  things  in  bankruptcy  proceedings  as 
courts  of  primary  and  ancillary  jurisdiction.  The  court  in  this  instance  acquired 
jurisdiction  as  to  the  Granite  City  Bank  by  giving  the  notice  prescribed  by  § 
58  of  the  Act,  which  in  this  case  was  supplemented  by  notice  served  personally 
on  the  president  of  the  bank  where  the  bank  was  located.  The  bank  could  have 
appeared  and  contested  at  its  pleasure  the  propriety  of  the  referee  ordering  the 
sale  of  the  property  free  from  all  liens,  and  the  District  Court  of  Iowa,  and  it 
alone,  ccruld  pass  upon  the  validity  of  the  bank's  claim  to  the  proceeds  of  the  sale 
of  the  property.  In  re  Kellogg,  10  Am.  B.  R.  7,  121  Fed.  333,  57  C.  C.  A.  547. 
The  trustee  was  authorized  to  sell  the  property  on  the  premises  in  South  Dakota, 
or  drive  it  away,  as  the  court  might  direct.  The  Granite  City  Bank  could  not 
replevin  it  from  the  trustee.     White  v.  Schloerb,  178  U.  S.  542,  4  Am.  B.  R.  178." 

Although  the  decision  of  the  Supreme  Court  in  Babbitt  v.  Dutcher  [quoted 
at  §  1705]  holds  ancillary  jurisdiction  to  exist,  and  the  Amendment  of 
1910  expressly  confers  ancillary  jurisdiction,  yet  such  right  of  the  court  of 
original  jurisdiction,  to  marshal  liens  and  to  sell  property  in  actual  custody, 
though  in  another  State,  doubtless  still  exists. 

50.  In  re  Brocton  Ideal  Shoe  Co.,  29  Setting    Apart    Dower     in     Another 

A.  B.  R.  76,  300  Fed.  745  (C.  C.  A.  N.  State.— It  has  been  held,  however,  that 
Y.).  the   court   of   bankruptcy   wherein    the 

51.  In  re  Wilka,  12  A.  B.  R.  727,  131  proceedings  are  pending  has  jurisdic- 
Fed.  1004  (D.  C.  Iowa,  affirmed  sub  tion  to  set  apart  dower  and  determine 
nom.   In   re   Granite   City   Bank,   14  A.  rights   in   land    in   the   custody   of   the 

B.  R.  404,  137  Fed.  818,  C.  C.  A.  Iowa).  trustee   or  bankrupt   in   another   State. 
But   compare,    In    re   Owings,   15   A.  Hurley  v.  Devlin,  18  A.  B.  R.  627,  151 

B.  R.  476,  140  Fed.  759  (D.  C.  N.  Car.),  Fed.    919    (D.    C.    Kan.),    quoted    at    § 

as  to  setting  apart  homestead  in  prop-  1706^;  Thomas  v.  Woods,  23  A.  B.  R. 

erty  located  in  another  State.  132,    173    Fed.    585    (C.    C.    A.    Kans."), 

quoted  at  §  1706J4. 
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§  1706^.  How  as   to  Real  Estate  in  Another   State. — But  it   is 

doubtful  whether  the  bankruptcy  court  wherein  the  adjudication  of  bank- 
ruptcy was  had  may  marshal  liens  upon,  or  determine  rights'  in,  real 
estate  located  in  another  State.  Nevertheless,  it  has  been  held  that  dower 
rights  may  be  so  determined  where  the  trustee  has  actual  custody  of  the 
real  estate  in  the  other  State. 

Hurley  v.  Devlin,  18  A.  B.  R.  637,  151  Fed.  919  (D.  C.  Kan.):  "From  the 
facts  as  stated,  and  from  the  very  nature  of  the  jurisdiction  possessed  by  this 
court  in  bankruptcy  proceedings,  I  am  of  the  opinion  the  jurisdiction  and 
power  to  determine  the  rights  of  the  widow  to  dower  in  the  property  of  her 
bankrupt  husband,  deceased  during  the  pendency  of  the  proceedings  uhder  the 
Bankruptcy  Act,  is  exclusively  in  this  court;  that  the  State  courts  of  Illinois  and 
Missouri  do  not  possess  such  jurisdiction;  that  the  ancillary  bill  presented  to 
this  court  by  the  trustees,  and  the  order  of  this  court  made  thereon  restraining 
the  resident  widow  from  further  prosecuting  such  suits  brought  by  her  in  the 
State  courts  where  the  property  is  located,  were  rightfully  filed  and  made,  and 
that  the  motion  to  set  aside  such  order  must  be  overruled  and  denied."  Quoted 
further  at  §  II6654. 

And  it  seems  that  real  estate  located  in  another  district  or  its  proceeds 
may  be  in  the  custody  of  the  bankruptcy  court,  so  that  marshaling  of  liens 
thereon  may  be  had  in  the  original  bankruptcy  proceedings,  without  the 
institution  of  ancillary  proceedings.*^ 

• 

Thomas  v.  Woods,  23  A.  B.  R.  132,  173  Fed.  585  (C.  C.  A.  Kans.):  "The 
objection  of  the  appellant  that  the  trial  court  was  without  jurisdiction  of  the 
property,  because  it  was  not  situated  in  the  District  of  Kansas  has  no  merit.  Upon 
the  filing  of  a  petition  in  bankruptcy,  all  property  held  by  or  for  the  bankrupt 
is  brought  within  the  custody  of  the  court  of  bankruptcy,  and,  upon  adjudica- 
tion, that  court  is  vested  with  jurisdiction  to  determine  all  liens  and  interests 
aflfecting  it.     This  jurisdiction  is  co-extensive  with  the  United  States." 

§  1707.  Property  in  Other  States  Not  in  Actual  Custody,  to  Be 
Protected   Only  by   Independent  Suit   or  Ancillary   Proceedings.— 

Property  not  in  the  actual  custody  of  the  receiver  or  trustee  in  bankruptcy, 
located  in  other  districts  than  the  one  where  the  bankruptcy  proceedings  are 
pending,  can  be  protected  only  by  separate  suits  brought  within  such  dis- 
tricts, or  by  ancillary  proceedings  therein  instituted ;  ^^  and  neither  sum- 
mary nor  plenary  proceedings  can  be  maintained  in  the  original  bankruptcy 
case  to  reach  such  property  in  other  districts. ^^ 

52.  In  re  MacDougall,  33  A.  B.  R.  fore  Amendment  of  1910,  Ross-Meehan 
762,  175  Fed.  400  (D.  C.  N.  Y.).  In  re  Fdy.  Co.  v.  Southern  Car  &  Fdy.  Co., 
Muncie  Pulp  Co.,  8  A.  B.  R.  56,  151  10  A.  B.  R.  624,  134  Fed.  403  (D.  C. 
Fed.  732   (C.   C.  A.   N.  Y.).  Tenn.). 

53.  In  re  Peiser,  7  A.  B.  R.  690,  115  Setting  Apart  Homestead  in  Another 
Fed.  199.  State. — Where  a  person  having  a  domi- 

54.  Compare,  before  Supreme  Court  cile  in  one  state  is  adjudicated  a  bank- 
decision  in  Babbitt  v.  Dutcher,  also  be-  rupt  therein,  it  has  been  held  that  the 
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In  re  Heintz,  39  A.  B.  R.  19,  301  Fed.  388  (C.  C.  A.  Ohio):  "Congress,  by 
express  enactment,  has  vested  in  the  several  courts  of  bankruptcy,  'within 
their  respective  territorial  limits,'  full  and  complete  power  and  authority  to 
try  and  determine  bankruptcy  controversies  and  specifically  to  'cause  the  estates 
of  bankrupts  to  be  collected,  reduced  to  money  and  distributed,  and  determine 
controversies  in  relation  thereto.'  The  jurisdiction  thus  defined  and  conferred 
is  exclusive  within  the  territorial  limits  of  each  court  and  confined  to  those 
limits.  While  a  summary  proceeding  to  collect  property  belonging  to  the  es- 
tate of  a  bankrupt  which  is  in  the  possession  of  a  stranger  who  resides  out- 
side of  the  territorial  limits  of  the  court  of  the  original  adjudication  is  an- 
cillary in  character,  nevertheless  it  presents  a  completely  distinct  and  separable 
controversy,  and,  therefore,  one  which  must  be  determined  by  the  court  within 
whose  jtirisdiction  the  property  is  located  and  the  respondent  resides.  Any 
other  rule  would  result  in  unnecessary  confusion  of  authority  and  would  do 
violence  to  the  plain  provisions  of  the  Bankruptcy  Act." 

In  re  Rathfon  Bros.,  39  A.  B.  R.  33,  300  Fed.  108  (D.  C.  Mich.):  "Upon  rea- 
son and  principle,  as'  well  as  authority,  a  trustee  in  bankruptcy,  in  a  proceeding 
of  this  kind,  ought  to  be  compelled  to  resort  to  the  court  within  whose  territo- 
rial jurisdiction  respondent  resides  and  the  property  sought  to  be  covered  is 
located.  By  so  doing  both  confusion  of  authority  and  circuity  of  action  will  be 
avoided,  for  it  must  be  conceded  that  the  court  of  the  original  bankruptcy  pro- 
ceedings has  no  authority  to  compel  the  performance  of  or  to  enforce  obedience 
to  its  orders  beyond  its  territorial  limits,  and  in  those  regards  the  aid  of  another 
court  must  be  asked  and  procured.  While  the  proceedings  in  another  court  is 
ancillary  in  character,  it  presents  a  completely  distinct  and  separable  contro- 
versy, and  Congress,  by  express  enactment,  has  vested  in  the  several  courts  of 
bankruptcy,  'within  their  respective  tern'torial  limits,'  full  and  complete  power 
and  authority  to  try  and  determine  all  bankruptcy  controversies,  whether  aris- 
ing in  original  or  ancillary  proceedings.'' 

In  no  event  may  the  bankruptcy  court  in  the  original  case  maintain  pro- 
ceedings against  a  person  in  possession  of  property  in  another  district  to 
inquire  whether  he  is  a  bona  fide  "adverse  claimant,"  such  that  summary 
process  may  be  proper.  ^'^ 

§  1708.  Bankruptcy  Receiver's  Power  in  Another  District  Before 
Adjudication. — Before  adjudication  the  bankruptcy  receiver  may  not  go 
into  another  State  and  institute  proceedings  there  for  the  recovery  of 
property.^^ 

In  re  Dunseath  &  Son  Co.,  33  A.  B.  R.  75,  168  Fed.  973  (D.  C.  Pa.):  "The 
weight    of   authority    is    that    the    receiver   appointed    by   the    District    Court    of 

court  of  bankruptcy  has  no  jurisdiction  the  domicile,  as  required  by  §  6. 

to    set    apart   to    him    a    homestead    in  In   re   Boston-Cerrellos    Corporation, 

lands  located  in  another  state.     Obiter,  30  A.  B.  R.  739,  306  Fed.  794  (D.  C.  N. 

In    re    Owings,    15    A.    B.    R.    473,    140  Max.). 

Fed.  739    (D.   C.   N.   Car.).     Especially  56.    Inferentially,    In    re     Waukesha 

would  complications  arise  if  the  home-  Water    Co.,   8   A.    B.    R.   715,   116    Fed. 

stead  lands  of  the  two  states  were  dif-  1009  (D.  C.  Wis.). 

ferent    and    the    homestead    were    set  57.    See  ante,  §  395.     In  re  Schrom,  3 

apart    in   accordance   with    the    law   of  A.  B.  R.  353,  97  Fed.  769  (D.  C.  Iowa). 
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one  district  cannot  maintain  an  action  in  tlie  District  Court  of  another  district 
to  recover  assets  in  the  hands  of  strangers.  The  extraterritorial  power  of  a 
receiver  was  carefully  considered  in  the  case  of  Clark  v.  Booth,  17  How.  327, 
and  it  was  there  decided  that  the  receiver  possessed  no  such  power.  This 
case  was  referred  to  in  the  case  of  Hale  v.  Allison,  188  U.  S.  56,  where  Mr. 
Justice  Peckham  in  commenting  on  the  case  of  Clark  v.  Booth,  said:  'We  do 
not  think  anything  has  been  said  or  decided  in  this  court  which  destroys  or  limits 
the  controlling  authority  of  that  case.'  In  our  own  circuit  Judge  McPherson, 
sitting  in  the  Eastern  district  of  Pennsylvania,  in  the  case  of  In  re  National 
Mercantile  Agency,  128  Fed.  639,  12  Am.  B.  R.  189  (D.  C),  decided  that  a 
receiver  in  bankruptcy  under  an  order  to  collect  and  take  possession  of  all  the 
assets  of  an  alleged  bankrupt  is  not  authorized  to  bring  suits  in  a  district 
■other  than  the  one  in  which  he  was  appointed,  and  shows  that  this  position 
is  sustained  by  the  highest  authority.  We  must  therefore  conclude  that  the 
receiver  in  the  case  at  bar  cannot  maintain  a  suit  in  this  district.  Under  the 
prevailing  authorities  he  certainly  cannot  by  a  summary  proceeding  such  as 
is  brought  in  this  case  either  restrain  the  state  officers  or  recover  the  assets 
•of  the  bankrupts  from  the  hands  of  strangers." 

The  proper  practice  is  for  creditors,  during  the  meanwhile,  themselves 
to  institute  the  ordinary  remedies  of  creditors,  or  for  ancillary  proceedings 
to  be  instituted  in  aid  of  the  receiver.^® 

§  1709.  After  Adjudication,  Trustee  (and  Perhaps  Also  Receiver) 
May  Institute  Proceedings  in  Another  District. — After  adjudication 
the  trustee  and  perhaps  the  receiver,  appointed  in  one  district,  however, 
may  go  into  another  district  and  institute  replevin  suits  or  fraudulent  trans- 
fer suits;  5^  or  any  other  actions  necessary  to  protect  the  property  there;*" 
but  a  receiver  may  not  do  so,**!  unless  he  be  authorized  by  order  of  court, 
for  he  has  only  such  power  as  the  court  that  appoints  him  chooses  to  give ; 
and,  unless  he  is  authorized  to  leave  the  court  of  original  jurisdiction  and 
sue  elsewhere,  he  is  not  competent  to  bring  such  suit.^^  And  apparently  it 
has  been  held  in  some  cases  that  the  receiver  may  not  do  so  even  when  ex- 

58.  In  re  Schroni,  3  A.  B.  R.  353,  97  62.  In  re  National  Mercantile  Agency, 
Fed.  760  (D.  C.  Iowa);  Babbitt,  trustee,  12  A.  B.  R.  189,  138  Fed.  639  (D.  C. 
V.  Dutcher,  33  A.  B.  R.  519,  316  U.  S.  Penn.) :  In  this  case  the  court  held 
103;  In  re  Madson  Steele  Co.,  316  U.  that  a  receiver  in  bankruptcy,  under  an 
S.  115,  33  A.  B.  R.  614;  Bankr.  Act,  order  empowering  him  to  proceed 
amended   1910,   §  3   (30).  forthwith  to  collect  and  take  possession 

59.  Lawrence  v.  Lowrie,  13  A.  B.  R.  of  all  the  assets  of  the  alleged  bank- 
297,  133  Fed.  995  (D.  C.  Pa.);  Teague  rupt,  was  not  authorized  to  bring  suits 
■V.  Anderson  Hdw.  Co.,  30  A.  B.  R.  434,  in  a  district  other  than  the  one  in 
161  Fed.  165  (D.  C.  Ga.) ;  impliedly,  but  which  he  was  appointed,  the  court  say- 
obiter,  Hull  V.  Burr,  18  A.  B.  R.  541,  ing:  "As  is  well  known  a  receiver  has 
153  Fed.  945   (C.   C.  A.   Fla.).  such  power  only  as  the  court,  that  ap- 

60.  Compare,  In  re  Peiser,  7  A.  B.  R.  P°''?t=  ^im  chooses  to  give  and  unless 
690,  115  Fed.  199  (D.  C.  Pa.);  compare,  ^^.  'f  authorized  to  leave  the  court  of 
obiier,  In  re  Williams,  10  A.  B.  R  541  ""SP^l  jurisdiction  and  sue  elsewhere, 
130  Fed.  331  (D.  C.  Tenn.).  ^e   is   not   competent   to   bring  such   a 

„^       ,.  .     -n    T^  suit.        Compare,    analogously,    Boon- 

61.  In  re  Benedict,  15  A.  B.  R.  233,  ^ille  Nat'l  Bk.  v.  Blakey,  6  A.  B.  R.  13, 
140  Fed.  55  (D.  C.  Wis.).  io7  Fed.  891   (C.   C.  A.   Ind.). 
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pressly  authorized.®^ 

The  trustee,  however,  need  not  obtain  special  authority  to  go  into  another 
district  to  institute  legal  proceedings. 

Obiter,  In  re  Nat'l  Mercantile  Agency,  13  A.  B.  R.  189,  128  Fed.  639  (D. 
C.  Pa.):  "It  is  manifest,  therefore,  that  the  receiver  was  without  power  to 
institute  this  proceeding,  and  for  this  reason  the  petition  must  be  dismissed. 
No  injury,  however,  is  likely  to  be  done  to  the  bankrupt  estate,  for,  as  I 
am  informed,  a  trustee  has  since  been  appointed  and  he  has  ample  power  to 
bring  an  action  in  the  proper  form  to  recover  whatsoever  assets  of  the  bankrupt 
may  be  found  in  the  possession  of  other  persons.'' 

Of  course,  ancillary  proceedings  may  be  instituted  in  another  district  in 
aid  of  either  the  receiver  or  trustee. 

§  170 9 J.  Scope  of  Ancillary  Proceedings. — Any  District  Court  in 
bankruptcy  in  the  exercise  of  ancillary  jurisdiction  in  aid  of  another  bank- 
ruptcy court  may  grant  injunctions,  stay  proceedings  and  enforce  composi- 
tions.®* 

Fidelity  Trust  Co.  v.  Gaskell,  28  A.  B.  R.  4,  195  Fed.  865  (C.  C.  A.  Mo.)  r 
"A  court  exercising  ancillary  jurisdiction  acts  independently  of  the  court  of 
primary  jurisdiction,  or  of  its  officers  and  for  itself.  It  appoints  its  own  re- 
ceiver, generally  the  same  person  appointed  receiver  by  the  court  of  primary 
jurisdiction,  but  in  the  seizure,  management,  sale  and  distribution  of  the  prop- 
erty seized  within  the  territorial  limits  of  its  district,  of  which  it  takes  the 
legal  custody,  this  receiver  is,  and  must  be,  governed  by  its  orders  exclusively." 

It  may  also  order  the  summary  delivery  of  property  and  documents,®^ 
and  enforce  the  examination  of  bankrupts  and  witnesses,®^  and  marshal 
liens,®*  the  same  as  the  original  bankruptcy  court  could  have  done  had  the 
parties  been  within  the  jurisdiction. 

It  may  order  the  treasurer,  or  other  ofificer,  of  a  bankrupt  corporation, 
to  file  schedules  in  bankruptcy,  especially  where  such  officer  is  the  person 
who  knows  most  about  the  bankrupt's  affairs.®^ 

SUBDIVISION  "z." 

Othbr  Actions  than  Those  to  Set  Aside  Fraudulent  and  PrefEren- 

TIAI,  Transi^Ers. 

§  1710.  Other  Actions  Maintainable  by  Trustee. — The  trustee  of 

63.  Compare,  Booth  v.  Clark,  17  How.  67.  In  re  Robinson,  34  A.  B.  R.  6i7^ 
327;  Hale  v.  Allison,  188  U.  S.  56;  Great  179  Fed.  724  (D.  C.  Minn.),  quoted  at 
Western  Mineral  &  Mfg.  Co.  v.  Harris,  §  1572^^;  [1867]  In  re  Tifft,  19  Nat. 
198  U.  S.  561.  Bankr.  Reg.  201.     Compare  post,  §  1867. 

64.  In  re  Tifft,  19  Nat.  Bankr.  Reg.  68.  [1867]  In  re  Tifft,  19  Nat.  Bankr. 
201.  Reg.  201. 

65.  Babbitt  v.  Dutchef,  23  A.  B.  R.  69.  In  re  Brockton  Ideal  Shoe  Co., 
519,  216  U.  S.  102:  In  re  Madson  Steel  29  A.  B.  R.  76,  300  Fed.  745  (C.  C.  A> 
Co.,  23  A.  B.  R.  614.  316  U.  S.  115.  N.  Y.). 
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course  may  maintain  other  suits  than  those  brought  to  recover  property 
fraudulently  or  preferentially  transferredJ" 

Thus  he  may  maintain  a  stockholder's  bill  to  vacate  a  sale  of  the  assets 
of  a  corporation  whereof  the  bankrupt  was  a  member.'^i 

§  1711.  Whether  May  Maintain  Partition  Proceedings. — But  it  is 

doubtful  whether  the  trustee  may  institute  partition  proceedings,  although 
to  realize  upon  a  bankrupt  parcener's  shareJ^ 

Nevertheless,  the  trustee  of  a  bankrupt  heir  may  file  exceptions  to  the 
account  of  the  decedent's  administrator  and  contest  the  same,  and  so  even 
where  the  bankrupt  is  himself  the  administrator^* 

Lindsay,  as  Trustee,  v.  Runkle,  82  Ohio  State,  325,  24  A.  B.  R.  612:  "Is  he  a 
tenant  in  common,  or  is  he  but  the  trustee  of  a  tenant  in  common?  He  is 
invested  with  the  title  of  the  bankrupt,  not  as  a  purchaser,  or  under  other 
form  of  contract,  but  solely  by  operation  of  law  and  for  a  special  purpose, 
that  he  may  convert  the  estate  into  money  with  which  to  pay  the  debts  of 
the  bankrupt.  He  may,  in  the  bankruptcy  proceedings,  and  according  to  the 
law  on  that  subject,  sell  the  undivided  interest  of  the  bankrupt  in  the  lands, 
and  convey  such  interest  to  the  purchaser,  who  may  thus  become  a  tenant 
in  common  with  the  owners  of  the  other  interests,  and  that  path  appears  to  be 
free   from   doubt   or   obstruction. 

"But  what  confronts  the  trustee  as  he  asks  partition  in  the  state  court  The 
suit  must  be  entertained  and  conducted  under  the  laws  of  the  State.  What 
would  the  trustee  do  or  say,  in  case  one  or  more  of  the  tenants  in  common 
should  answer  and  charge  that  the  bankrupt  tenant  in  common  had  received 
and  enjoyed  the  rents  and  profits  of  the  estate  for  years,  and  ask  an  accounting 
tor  the  same?     ♦     ♦     * 

"The  sale  in  the  partition  case  is  governed  by  prescribed  rules  which,  as 
we  see  by  comparison,  are  in  plain  conflict  with  the  provisions  for  sale  in  the 
bankrupt  proceeding,  and  the  trustee  seems  insistent  in  promoting  and  main- 
taining that  conflict.  We  know  of  no  method  of  blending  these  jurisdictions  in 
order  to  have  partition  made  that  will  be  just  and  equitable  to  the  widow  and 
all  the  tenants  in  common  as  their  rights  may  appear. 

"It  is  not  our  duty  to  entertain  the  suit  of  the  trustee  when  it  is  inevitable 
that  a  conflict  of  jurisdiction  will  arise  between  the  State  and  Federal  courts. 
The  trustee  may  sell  the  estate  of  the  bankrupt  without  partition,  as  before 
observed,  with  results  less  harmful  than  a  complication  of  questions  and  inter- 
ests likely  to  follow  such  an  action   for  partition." 

70.  See   post,   §§    1724,   1729,    et   seq.      partition.      Hobbs   v.    Frazier,    56    Fla. 

71.  Greenhall  v.  Carnegie  Trust  Co.,  796,  21  L.  R.  A.  (N.  S.)  105,  22  A. 
35  A.  B.  R.  300,  180  Fed.  812  (D.  C.  N.       B.  R.  684. 

Y.).  74..  In  re  Clute,  2  A.  B.  R.  376  (Super,, 

72.  Holding  that  he  may  not  maintain       Court  San  Francisco,   Calif.). 
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Division  3. 

Who  May  Bring  Plenary  Suits  against  Adverse  Ci^aimants. 

§  1712.  Who  May  Bring  Plenary  Suits  against  "Adverse  Claim- 
ants."—Before  (but  not  after)  the  appointment  and  qualification  of  the 
trustee  creditors  may  institute  the  ordinary  suits  for  the  sequestration  or 
recovery  of  assets  to  which  they  would  have  been  entitled  had  there  been 
no  bankruptcy,  subject  to  the  control,  by  restraining  orders,  of  the  bank- 
ruptcy court;  and  upon  adjudication  and  the  appointment  of  a  trustee,  the 
trustee  may  be  made  a  party  therein,  and  the  lien  of  the  legal  proceedings 
be  preserved  for  the  benefit  of  the  estate  J  ^ 

As  we  have  seen  (ante,  §  399,  et  seq.),  creditors,  until  adjudication,  are 
entitled  to  make  use  of  all  the  usual  and  ordinary  remedies  of  creditors 
in  the  State  or  Federal  Courts  to  recover  property;  for  in  the  event  there 
subsequently  be  no  adjudication,  their  right  to  sue  in  the  ordinary  tribunals 
would  be  undoubted;  and  they  should  not  be  prevented  meanwhile  from 
making  use  of  the  ordinary  remedies  for  their  protection,  nor  be  deterred 
from  doing  so  by  any  fear  that  subsequent  adjudication  of  bankruptcy  will 
not  only  rob  them  of  all  special  advantage,  but  also  throw  the  costs  of  suit 
upon  them.'^® 

§  1713.  Legal  Proceedings  Resulting  in  Recovery  of  Concealed 
Assets,  etc.,  Creditor  Entitled  to  Reimbursement. — In  the  event  the 
legal  proceedings  ultimately  result  in  recovery  of  assets  transferred  or 
concealed  by  the  bankrupt,  the  creditor  will  be  entitled  to  reimbursement 
for  his  reasonable  expenses  in  the  suit J'^ 

This  provision  was  added  by  the  Amendment  of  1903,  yet,  without  it, 
it  would  doubtless  have  been  true  that  such  assets  would  have  come  into 
the  bankruptcy  court  burdened  with  a  lien  in  favor  of  the  creditor  through 
whose  efforts  and  expense  they  were  ultimately  recovered.  Such  would 
be  a  logical  deduction  from  the  doctrine  enunciated  in  Randolph  v.  Scruggs, 
10  A.  B.  R.  1,  190  U.  S.  533,  where  the  Supreme  Court  held  assets  turned 
over  by  a  state  court  assignee  came  into  the  bankruptcy  court  with  such  a 
lien  upon  them. 

§  1714.  Must  Have  Resulted  to  Benefit  Estate,  Else  No  Reim- 
bursement.— As  was  noted  (ante,  §  400),  probably  only  those  suits  that 
were  undertaken  for  the  benefit  of  all  creditors  are  strictly  entitled  to  the 
benefits  of  §  64   (b)    (2)  ;    yet  the  advantages  of  that  section  have  been 

75.  Bankr.  Act,  §§  67  (f) ;  67  (b) ;  64  may  not  thus  sue  in  the  federal  courts 
(b)  (3).  See  "Creditors'  Independent  to  set  aside  a  fraudulent  conveyance  in 
Plenary  Suits  Pending  Adjudication,"  aid  of  a  pending  bankruptcy  petition 
ante,  §  399,  et  seq.  See  "Preservation  even  though  diversity  of  citizenship  ex- 
of  Liens  for  Benefit  of  Estate,"  §  1490.  ists.     Viquesnay  v.  Allen,   13  A.   B.  R. 

Frost  V.  Latham  &  Co.,  85  A.  B.  R.      403,  131  Fed.  31  (C.  C.  A.  W.  Va.). 
313,  181  Fed.   866   (D.   C.  Ala.).  77.    Bankr.    Act,    §    64    (b)    (3).      See 

76.  But    simple     contract     creditors       ante,  §  399,  post,  §  3015. 
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extended  to  cases  operating  to  the  advantage  of  all  creditors,  although  the 
cases  were  not  so  intended  originally^''  Thus,  where  an  attachment  lien, 
dissolved  as  to  the  attaching  creditor  by  the  debtor's  bankruptcy,  is  pre- 
served for  the  benefit  of  the  estate  under  §  67  (f),  the  lien  for  the  costs 
also  is  preserved.*" 

§  1715.  Property  Must  Have  Been  "Transferred,"  or  "Con- 
cealed" by  "Bankrupt,"  Else  No  Reimbursement. — The  wording  of 
§  64  (b)  (2)  permitting  reimbursement  would  seem  to  restrict  the  benefits 
of  that  section  to  cases  of  recovery  of  assets  that  had  been  transferred  or 
concealed  by  the  bankrupt,  thus  not  covering  cases  of  recovery  of  debts 
due  the  bankrupt  or  assets  belonging  to  the  estate  not  transferred  or  con- 
cealed by  the  bankrupt.  Yet,  it  is  considered  that,  under  the  doctrine  of 
Randolph  v.  Scruggs,  supra,  and  of  the  other  cases  cited  supra,  it  is  probable 
that,  on  showing  made  of  benefit  to  the  estate,  reimbursement  might  be  al- 
lowed in  the  latter  cases  as  well. 

§  1716.  Creditors  May  Not  Bring  Independent  Plenary  Actions 
in  Bankruptcy  Court. — But  creditors,  even  though  they  may  bring  plenary 
actions,  as  above  stated,  nevertheless  may  not  bring  them  in  the  federal 
courts  of  bankruptcy;  for  the  jurisdiction  conferred  by  the  Amendment  of 
1903,  upon  the  bankruptcy  courts,  to  entertain  plenary  suits  for  the  recov- 
ery of  property,  or  its  value  fraudulently  or  preferentially  transferred,  au- 
thorizes only  suits  by  trustees  and  not  by  creditors. *i 

§  1717.  Whether  Receivers  May  Institute  Plenary  Suits  for 
Property  or  Debts. — The  receiver  in  bankruptcy  has  no  title.  He  is  sim- 
ply custodian.  And  it  has  been  held  that  he  may  not  institute  plenary  suits 
for  the  recovery  of  property  or  debts.*^ 

Boonville  Nat'l  B'k  v.  Blakey,  6  A.  B.  R.  13,  107  Fed.  891  (C.  C.  A.  Ind.): 
"The  authority  for  the  appointment  of  a  receiver  in  bankruptcy  proceedings 
comes  from  the  act  and  is  limited  by  the  act.  The  order  of  the  court  appoint- 
ing him  cannot  be  broader  than  the  statute.  The  receiver  is  a  statutory  re- 
ceiver, and  not  a  general  receiver.  The  latter  is  appointed  by  a  court  of 
chancery  by  virtue  of  its  inherent  power,  independent  of  any  statute.  His  au- 
thority is  derived  from,  and  his  duty  prescribed  by,  the  order  of  appointment, 
and  he  is  called  a  common-law  receiver.  Herring  v.  Railroad  Co.,  105  N.  Y. 
340,  13  N.  E.  763.     A  statutory  receiver  is  one  appointed  in  pursuance  of  special 

79.  Compare,  In  re  Francis-Valentine  tra,  Horner-Gaylord  Co.  v.  Miller  & 
Co.,  3  A.  B.  R.  523,  94  Fed.  793  (C.  C.       Bennett,  17  A.  B.  R.  257,  147  Fed.  395 

A.  Calif.).  (D-  C.  W.  Va.).    See  ante,  §  401.    Also, 

80.  Receivers  v.  Staake,  13  A.  B.  R.  compare.  In  re  Haupt  Bros.,'  18  A.   B. 
281.   133   Fed.   717     (C.   C.   A.    Va.,   af-  R.   585,   153   Fed.   239   (D.   C.   N.  Y.). 
firmed    sub    nom.      First    Nat.    Bk.    v.  82.  Beach  z^.  Macon  Grocery  Co.,  8  A. 
Staake,     15   A.    B.     R.    639,     202    U.    S.  B.  R.  751,  116  Fed.  143  (C.  C.  A.  Ga.) ; 
141)  •   First   Nat.   Bk.   v.    Staake,   15   A.  obiter,  In  re  Kolin,  13  A.  B.  R.  533,  134 

B.  R.  639,  203  U.   S.   141.  Fed.    557     (C.    C.    A.    Ills.);    Frost    v. 

81.  Bankr.  Act,  §  33  (b)  and  §  70  (e).  Latham  &  Co.,  35  A.  B.  R.  313,  181 
Viquesnay  v.  Allen,  12  A.  B.  R.  402,  Fed.  866  (C.  C.  Ala.);  also  see  ante, 
131  Fed.  21   (C.  C.  A.  W.  Va.).     Con-  §  393. 
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Statutory  provisions.  He  derives  his  power  from  the  statute,  and  to  it  must 
look  for  the  duty  imposed  upon  him.  He  possesses  such  power  only  as  the 
statute  confers,  or  such  as  may  be  fairly  inferred  from  the  general  scope  of 
the  law  of  his  appointment.  We  are  therefore  referred  to  the  Bankrupt  Act 
(30  Stat.,  ch.  541)  to  ascertain  the  powers  of  the  bankruptcy  court  to  ap- 
point a  receiver,  and  the  extent  of  the  power  which  the  act  confers  upon  him. 
*  *  *  'We  can  now  discover,  as  we  think,  the  general  purpose  of  this  law.  It 
was  that  the  property  of  the  bankrupt  should  be  vested  in  a  trustee,  to  be  selected 
by  creditors;  that  such  officer  should  have  the  general  control  and  manage- 
ment of  the  estate,  and  the  right  to  recover  for  the  benefit  of  creditors  all 
property  transferred  in  fraud  of  the  act.  It  contemplated  that  between  the 
filing  of  the  petition  and  the  adjudication  of  bankruptcy  an  emergency 
might  arise  with  respect  to  the  care  of  the  bankrupt's  property;  and  in  invol- 
untary cases  for  the  protection  of  the  property  in  the  interval  between  the 
filing  of  the  petition  and  the  adjtidication,  the  bankruptcy  court  was  author- 
ized to  direct  the  marshal  to  seize  and  hold  the  property  pending  adjudication. 
So,  also,  in  voluntary  or  involuntary  cases,  when  it  was  found  absolutely  neg- 
essary  for  the  preservation  of  an  estate,  the  court  should  appoint  a  receiver  or 
the  marshal  to  take  charge  of  the  property  of  the  banlcrupt  until  the  petition 
is  dismissed  or  the  trustee  is  qualified.  It  plainly  was  not  contemplated  that 
the  receiver  or  the  marshal  so  designated  should  supersede  the  trustee  or 
exercise  the  getieral  powers  conferred  upon  a  trustee.  There  is  no  such  power 
specifically  conferred  or  any  provision  in  the  act  from  which  such  power  can 
reasonably  be  implied.  Such  temporary  receiver,  whether  he  be  the  marshal 
or  another,  is  not  a  trustee  for  the  cr«ditors,  but  is  a  caretaker  and  custodian 
of  the  visible  property  pending  adjudication  and  until  a  selection  of  a  trustee. 
If  in  any  sense  a  trustee,  he  is  trustee  for  the  bankrupt,  in  whom  is  the  title 
to  the  property  until  it  passes  by  operation  of  law  as  of  the  date  of  adjudica- 
tion to  the  trustee  selected  by  the  creditors.  The  dirty  required  and  the  power 
conferred  clearly  are  that  the  receiver  or  the  marshal  should  take  possession 
of  the  pToperty  that  would  otherwise  go  to  waste,  and  hold  it  and  preserve  it, 
so  that  it  might  come  to  the  trustee,  when  selected,  without  needless  injury. 
There  might  also  be  an  ocassion  when  the  business  of  the  bankrupt  ought  not, 
in  the  interest  of  the  creditors,  to  be  temporarily  suspended,  as  for  example, 
in  the  case  of  a  hotel  or  other  business,  where  the  value  of  the  goods  will 
require  that  it  should  be  kept  a  going  concern  until  the  trustee  should  be  ap- 
pointed, and  for  a  limited  time  after  the  trustee  was  appointed,  that  he  might 
dispose  of  it  profitably  for  the  creditors.'' 

In  re  Schrom,  3  A.  B.  R.  352,  97  Fed.  760  (D.  C.  Iowa):  "Under  these  cir- 
cumstances it  is  difficult  to  see  how  this  court  can  exercise  jurisdiction  or 
control  over  the  property  in  Illinois,  or  can  confer  any  authority  on  the  re- 
ceiver to  bring  suit  in  Illinois  against  third  parties  to  obtain  possession  of  the 
property.  The  proper  course  to  pursue  is  for  the  petitioning  creditors  to  take 
proceedings  in  the  proper  court.  State  or  Federal,  in  Illinois,  in  their  own  na.me, 
setting  up  the  proceedings  now  pending  in  bankruptcy  in  this  court  as  the  basis 
of  their  action,  and  asking  that  court  to  protect  the  rights  of  the  creditors 
in  the  property  situated  in  Illinois,  either  by  the  appointment  of  a  receiver, 
by  injunction,  or  any  other  appropriate  remedy.  If  the  adjudication  in  bank- 
ruptcy is  had,  then  the  trustee  who  will  be  appointed  can  then  appear  in  that 
case  an  behalf  of  the  creditors,  and  take  control  of  the  proceedings." 

Contra,  obiter.  In  re  Fixen  &  Co.,  3  A.  B.  R.  822,  96  Fed.  748  (D.  C.  Calif.): 
"The  duty  of  a  receiver  is  "to  take  charge  of  the  property  of  the  bankrupts.' 
If  an  action  at  law  or  suit  in  equity  is  necessary  to  the  accomplishment  of 
that  purpose,  the  receiver  not  only  has  the  power,  but  it  is  his  duty,  to  insti- 
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tute  such  action  or  suit.  To  say  that  he  cannot  resort  to  legal  proceedings 
when  necessary  to  take  charge  of  the  property  of  the  bankrupt,  while  con- 
ceding that  he  may  employ  all  other  suitable  agencies  and  instrumentalities  for 
the  purpose,  is  wholly  illogical.  Legal  proceedings  are  sometimes  the  only 
means  whereby  the  property  of  bankrupts  can  be  preserved.  Suppose  that  an 
estate  consists  of  personal  property,  which  has  come  into  the  hands  of  wrong- 
doers, who  are  about  to  secrete  it  or  carry  it  beyond  the  jurisdiction  of  the  court. 
Can  it  be  seriously  claimed  in  such  a  case  that  the  receiver  must  sit  quietly 
by  and  suffer  the  property  to  be  irretrievably  lost,  on  the  ground  that  his 
functions  are  limited  to  the  receipt  of  such  property  as  may  be  voluntarily 
surrendered  to  him?  The  statement  of  the  claim  is  its  refutation.  I  hold  that, 
it  is  clearly  within  the  jurisdiction  of  the  court  appointing  a  receiver  in  bank- 
ruptcy to  authorize  him  to  institute  necessary  actions  for  the  recovery  of  the 
bankrupt's   property." 

But  where  the  receiver  is  duly  authorized  to  maintain  suits,  his  right  to 
do  so  cannot  be  collaterally  attacked  even  though'  the  order  were  erroneous. ^^ 

§  1718.  After  Appointment  of  Trustee  Suits  Not  to  Be  Instituted 
by  Creditors. — After  the  appointment  and  qualification  of  the  trustee 
suits  may  not  be  instituted  by  creditors  to  recover  or  protect  assets  for  the 
estate,  except  in  the  trustee's  name  and  when  the  court  has  authorized  it 
upon  the  trustee  failing  to  act.  It  is  a  general  rule  that  after  the  appoint- 
ment of  the  trustee  all  actions  and  proceedings  for  the  recovery  of  prop- 
erty alleged  to  belong  to  the  bankrupt  estate  must  be  brought  by  the  trustee 
or  in  his  name,^* 

Compare,  under  law  of  1867,  Glenny  v.  Langdon,  98  U.  S.  30:  "1st.  It  is 
only  through  the  instrumentality  of  his  assignee  that  creditors  can  recover, 
and  subject  to  the  payment  of  their  claims,  the  property  which  the  bankrupt 
fraudulently  tranferred  prior  to  the  adjudication  in  bankruptcy,  or  which  he 
concealed  from   and  fails   to  surrender   to  his   assignees.'' 

Viquesnay  v.  Allen,  12  A.  B.  R.  403,  131  Fed.  31  (C.  C.  A.  W.  Va.):  "Neither 
the  original  Bankruptcy  Act  nor  the  amendment  seems  to  us  to  afford  any 
ground  for  the  contention  of  the  appellee.  The  original  act,  §  33a,  relates 
only  to  controversies  between  the  trustee  in  bankruptcy  and  adverse  claim- 
ants to  property  acquired  or  claimed  by  the  trustee.  So,  also,  23b  relates 
only  to  suits  brought  by  trustees  in  bankruptcy.  And  the  amendment,  if  ap- 
plicable here,  likevnse   only  applies   to  suits   by   trustees   in  bankruptcy." 

Smith  V.  Belden,  6  A.  B.  R.  433  (Supt.  Ct.  N.  Y.) :  "His  only  interest  is  that 
of  a  general  creditor  in  the  successful  prosecution  of  the  action  and  in  the  dis- 

83.  Slaughter  v,  Louisville,  etc.,  Co.,  adjudged  bankrupt  more  than  two 
27  A.  B.  R.  570  (Sup.  Ct.  Tenn.).  months,   to    declare   a   fraudulent   trust 

84.  Barnes  Mfg.  Co.  v.  Norden,  7  A.  in  property  and  to  subject  the  same  to 
B.  R.  553  (Sup.  Ct.  .N.  J.);  In  re  Pear-  the  creditors'  own  judgment.  Evans 
son,  3  A.  B.  R.  831  (Ref.  Pa.);  In  re  f.' Staalle,.  ,11  A.  B.  R.  183  (Supreme 
Carter,  1  A.  B.  R.  160  (Ref.  Ga) ;  In  re  Court  Minn.). 

Rothschild,  5  A.  B.  R.  587   (Ref.  Ga.);  In  re  Meadows,  Williams  &  Co.,  35 

impliedly,    In    re    Bailey,    18    A.    B.    R.  A.   B.   R.   100,   181   Fed.   911    (D.   C.   N. 

236,  151  Fed.  953  (D.  C.  Penn.).  Y.) ;  and  may  sue  surety  on  bond  given 

But  compare  instance  where  a  judg-  for  release  of  property.     Moore  Bros. 

ment   creditor  was   permitted   to   insti-  v.  Cowan,  36  A.  B.  R.  903   (Ala.), 
tute  a  suit  after  the   debtor  had   been 

3   R  B— 44 
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position  of  its  fruits.  It  is  settled  that  on  account  of  such  interest  he  should 
not  be  made  a  party  in  the  absence,  as  is  the  case  upon  this  motion,  of  any 
allegations  touching  the  good  faith  and  diligence  of  the  trustee  for  the  cred- 
itors." 

In  re  Adams,  1  A.  B.  R.  96  (Ref.  N.  Y.) :  "As  has  been  seen,  the  Bank- 
ruptcy Act  of  1898  not  only  vests  in  the  trustee  property  fraudulently  con- 
veyed by  a  bankrupt,  but,  more  than  that,  subrogates  the  trustee  to  all  rights 
of  creditors  to  recover  such  property.  Under  a  provision  of  the  former  Bank- 
rupt Act  (U.  S.,  R.  S.,  §  5046)  vesting  in  the  assignee  under  that  act  'all  prop- 
erty conveyed  by  the  bankrupt  in  fraud  of  his  creditors,'  it  was  held,  that  the 
sole  right  to  attack  a  fraudulent  assignment,  belonged  to  the  assignee  in  bank- 
ruptcy; and  it  was  repeatedly  decided  that  it  was  only  through  the  instru- 
mentality of  the  assignee  that  a  creditor  could  recover  and  subject  to  the  pay- 
ment of  his  debt  property  fraudulently  transferred  by  a  bankrupt  prior  to  the 
adjudication  of  bankruptcy.  Olney  v.  Tanner,  22  Blatchf.  540;  Glenny  v. 
Langdon,  98  U.  S.  20;  Trimble  v.  Woodhead,  103  U.  S.  647;  Moyer  v.  Dewey, 
103  U.  S.  301.  In  the  case  of  Olney  v.  Tanner,  it  was  further  held,  that  all 
the  creditor's  right  of  action  to  reach  such  property  passes  to  the  assignee, 
now  the  trustee,  as  a  statutory  right,  and  he  acquires  not  only  all  the  rights 
of  the  creditor,  but  he  is  enabled  to  assail  transfers  which  the  creditor  could 
not  assail,  unless  he  had  acquired  a  right  to  or  lien  upon  the  specific  property. 

"If,  by  reason  of  their  diligence  in  commencing  their  creditor's  action  before 
the  filing  of  the  petition  in  this  case,  and  because  the  property  fraudulently 
transferred  was  transferred  before  the  passage  of  the  act,  the  creditors  opposing 
this  motion  have  obtained  equities  superior  to  those  of  other  creditors,  undoubt- 
edly they  have  no  more  to  be  lost  under  the  provisions  of  the  existing  Bank- 
ruptcy Law  than  they  were  under  the  former  law,  under  which  it  was  held  that 
the  assignee  took  the  estate  in  the  plight  in  which  he  found  it  aiid  subject  to  all 
vested  liens  and  equities.  Yeatman  v.  Savings  Institution,  96  U.  S.  Rep.  764. 
Nor  will  those  superior  equities,  if  they  exist,  be  lost  when  a  trustee  is  ap- 
pointed in  this  proceedings,  because  he  will  then  be  subrogated  to  the  right  of 
these  creditors  to  prosecute  their  action." 

§  1719.  Creditors  Maintaining  Suits  in  Trustee's  Name. — Un- 
doubtedly, creditors  may  maintain  suits,  using  the  trustee's  name  by  leave 
of  court,  in  cases  where  the  trustee  refuses  or  fails  to  act.^^ 

In  re  Bailey,  18  A.  B.  R.  226,  151  Fed.  953  (D.  C.  Penn.) :  "The  order  of  the 
court  is  that  upon  the  *  *  *  filing  of  a  bond  in  the  court  in  the  sum  of 
five  hundred  dollars  ($500.00),  conditioned  for  the  payment  of  costs  that  may 
accrue  in  any  litigation  which  the  petitioner  may  require  the  trustee  to  insti- 
tute for  the  recovery  of  property  alleged  to  belong  to  the  bankrupt's  estate, 
that  the  trustee  is  hereby  directed  to  institute  such  suits  for  the  recovery  of 
property  as  the  petitioner  and  his  counsel  may  direct,  and  any  litigation  so 
instituted  to  be  directed  and  conducted  for  the  trustee  by  petitioner's  counsel; 
and  it  is  so  ordered." 

And  the  court  may  require  such  creditors  to  indemnify  the  trustee  against 
the  costs  and  expenses  of  the  Htigation.**' 

85.    See,    on    analogous    subject     of  86.  In  re  Bailey,  18  A.  B.  R.  336,  151 

"Parties  to  Object  to  Claims,"  ante,  §§  Fed.  953   (D.   C.   Penn.);   In  re  Mead- 

834    and    826.      Also,    "Parties    on    Ap-  ows,  Williams  &  Co.,  25  A.  B.  R.  100, 

peal,"  etc.,  post,  §  2827,  et  seq.  181  Fed.  911   (D.  C.   N.  Y.). 
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§  1720.  Trustee  May  Institute  Suits  for  Recovery  of  Property. 

— The  trustee  may  himself,  of  course,  commence  and  maintain  suits  for  the 
recovery  of  property. 

§  1721.  IMay  Sue  in  State  Court. — He  may  sue  in  the  state  court.^^ 
And  in  such  case  the  local  rules  of  pleading  must  be  observed.*^ 

§  1722.  MJay  Sue  without  First  Obtaining  Leave. — He  may  sue  in 

the  state  court  without  first  obtaining  leave  from  the  bankruptcy  court.*^ 

Traders'  Ins.  Co.  v.  Mann,  11  A.  B.  R.  269,  118  Ga.  381:  "There  is  a 
marked  difference  between  the  two  (receiver  and  trustee).  The  powers  of  a 
receiver  are  not  fixed  by  law  but  by  the  order  of  appointment.  His  duties 
vary  in  each  case.  In  some  instances  they  are  active.  He  must  operate  a 
railroad,  sell  a  stock  of  goods,  manage  a  farm,  or  collect  rents.  He  is  often 
a  mere  stakeholder  to  preserve  the  property  until  final  decree.  He  has  no 
fixed  duty  or  inherent  power.  Unless  authorized  so  to  do  he  has  no  right 
to  bring  suit.  Civ.  Code,  1895,  §§  4900,  4906.  But  the  duties  of  a  trustee  in 
bankruptcy  are  fixed  by  statute.  'They  shall  collect  and  reduce  to  money  the 
property  of  estates  for  which  they  are  trustees' — words  as  fully  warranting 
him  to  sue  as  an  administrator,  with  the  same  power  and  duty.  The  fact 
that  this  is  to  be  'under  the  direction  of  the  court'  no  more  requires  a  prelim. 
inary  order  to  sue  than  it  would  necessitate  a  special  order  to  authorize  him 
to  go  in  person  and  present  a  note  and  demand  payment.  The  money,  when 
collected,  after  suit  or  without  suit,  and  the  use  to  be  made  thereof,  was  to  be 
'under  the  direction  of  the  court.'    But  being  bound  to  collect,  he  was  not  obliged 

87.  Traders'  Ins.  Co.  v.  ■  Mann,  11  A.  duty.  Impliedly,  obiter,  Hahio  v.  Cohn, 
B.    R.    369    (Sup.    Ct.    Ga.);    Chism   v.      15  A.  B.  R.  592  (D.  C.  N.  Y.). 

Bank,  5  A.  B.  R.  56  (Sup.  Ct.  Miss.);  But  see  contra,  In  re  Mersman,  7  A. 

In  re  Mersman,  7  A.  B.R.  46  (Ref.  N.  B.  R.  46  (Ref.  N.  Y.):    "Trustee  should 

Y.) ;  Robinson  v.  White,  3  A.  B.  R.  88  not    begin    suits    to    set    aside    alleged 

(D.  C.  Ind.);  Breckons  v.  Snyder,  15  A.  fraudulent   or  preferential  transactions 

B.  R.  113,  311  Penn.  St.  176.  without  applying  for  and  obtaining  the 

See  for  further  instances  the  many  direction  of  the  referee  in  charge.  Such 
cases  cited  under  the  subject  of  juris-  application  should  be  made  at  some 
diction  over  adverse  claimants:  Sub-  regular  meeting  of  creditors.'' 
division  "A,"  of  this  Division  and  Chap-  But  the  trustee  must  get  the  ap- 
ter,  "Where  Such  Actions  May  Be  proval  of  the  bankruptcy  court  in  ad- 
Brought."  vance  where  he  seeks  to  be  substituted 

Instance,  Cohn,  trustee,  v.  Small,  18  for  the  bankrupt  in  a  suit  pending  at 

A.    B.    R.    817,   130   App.   Div.    311;    in-  the  time  of  bankruptcy,  see  ante,  §  899. 
stance,  suing  on  bankrupt's  contract  for  Objections    of    the    secured    creditor 

supplying  money  to  manufacturing  con-  whose  security  is  the  object  of  attack 

cern.     Monroe  v.  Bushnell,  33  A.  B.  R.  are  entitled  to  but  little  weight.     In  re 

587,  158  Mich.  115,  133  N.  W.  508;  Drew  Mersman,  7  A.  B.  R.  46  (Ref.  N.  Y.). 
V.  Myers,  33  A.  B.  R.  656,  81  Neb.  750,  The  trustee  may  be  required  to  give 

116  N.  W.  781,  quoted  at  §§  1687,  1693;  security  for  costs  in  some  States,  when 

Hobbs  V.  Frazier,  36  A.  B.  R.  887  (Sup.  the    cause    of   action   arose   before    the 

Ct.  Fla.) ;  instance,  Eichholz  v.  Polack,  bankruptcy,  Joseph  v.  Raff,  9  A.  B.  R. 

35  A.  B.  R.  343  (App.  Div.  N.  Y.) ;  in-  237  (Sup.  Ct.  N.  Y.  App.  Div.);  Joseph 

stance,    stockholder's    liability   for    un-  v.  Makley,  8  A.  B.  R.  18   (Sup.  Ct.  N. 

paid  subscription,  ante,  §  976.  Y.  App.  Div.);  but  compare,  obiter.  In 

88.  Dreher  Co.  v.  National  Surety  re  Barrett,  12  A.  B.  R.  626,  133  Fed.  362 
Co.  37  A.  B.  R.  486  (Sup.  Ct.  Ala.).  (C.  C.  Tenn.). 

89.  Callahan  v.  Israel,  186  Mas's.  383;  Though,  perhaps  it  is  the  better  prac- 
Chism  V.  Bank,  5  A.  B.  R.  56  (Sup.  Ct.  tice  to  obtain  leave.  In  re  Meadows, 
Miss.),  wherein  the  court  held  that  it  Williams  &  Co.,  35  A.  B.  R.  100,  181 
is   incident   to   the   trustee's    right   and  Fed.   911    (D.    C.    N.   Y.). 
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to  secure  a  special  order  to  bring  suit  necessary  to  collect.  As  to  actions  by  or 
against  the  bankrupt  pending  at  the  time  of  the  adjudication,  the  act  requires 
him  to  obtain  instructions  from  the  court  intervening.  But  the  express  require- 
ment that  he  must  obtain  an  order  in  such  instances,  while  being  silent  as  to 
the  necessity  therefore  in  cases  like  this,  is  conclusive  that  special  permission 
Vifas  not  necessary  where  he  had  to  sue  in  order  to  collect  a  debt  due  the  estate. 
The  fact  that  the  original  Bankrupt  Act  (Act,  March  3,  1867,  ch.  176,  14  Stat. 
517)  required  this  action  to  be  brought  in  a  State  court  is  here  sufficient  author- 
ity to  begin  this  proceeding.     Section  33b.'' 

§  1723.  May  Sue  in  Bankruptcy  Court  for  Recovery  of  Prop- 
erty Transferred  by  Bankrupt. — He  may  also  sue  in  the  federal  court, 
as  we  have  seen  ante,  this  Chapter,  Division  2  (§§  1684  et  seq.),  "In  What 
Courts  May  Plenary  Actions   against  Adverse   Claimants   Be  Brought. ''^'^ 

§  1724.  May  Institute  Suits  against  Debtors  to  Recover  Money 
Judgments. — The  trustee  may  institute  suits  to  recover  money  judgments 
against  debtors,  and  may  maintain  such  suits  already  started  by  the  bank- 
rupt.   He  may  sue  in  equity  for  an  accounting.*! 

So,  the  trustee  may  proceed  against  a  surety  on  a  bond  given  for  the 
release  of  property  during  the  pendency  of  the  bankruptcy  proceedings. ®- 

§  1724J.  May  Sue  Creditors'  Committee  for  Conversion  of  As- 
sets.— It  has  been  held  that  the  trustee  may  sue  a  creditors'  committee 
wfhich  has  taken  charge  of  the  bankrupt's  assets,  sold  them  and  attempted 
to  administer  the  proceeds  out  of  court,  the  bankrupt  having  absconded  and 
of  course  not  ratifying  their  agency. ^^ 

Division  4. 

Pl^EADINGS   AND   PRACTICE  IN   Pl,]jNARY  ACTIONS  AGAINST   AdvERSE   CLAIM- 
ANTS TO  Recover  Property  or  Its  Value. 

SUBDIVISION    "a." 

Nature  oe  Such  Actions. 

§  1725.  Nature  of  Plenary  Suits  against  "Adverse  Claimants." 

— Plenary  suits  against  adverse  claimants  to  recover  property  or  its  value 
transferred  by  the  bankrupt,  are  generally  in  the  nature  of  creditors'  bills 
to  set  aside  fraudulent,  or  preferential  transfers,  and  in  general  follow  the 

90.  And  neither   the   trustee   nor  the  R.    636,    133    Fed,    363    (D.    C.    Tenn.). 

receiver    will    be    required   to    give    se-  Also,   see   §§   1684-1704,   1709. 

curity   for   costs   nor   to   be   personally  91.  Instance,  Monroe  v.  Bushnell,  32 

liable    therefor,    unless    acting    in    bad  A.  B.  R.  587,  158  Mich.  115,  133  N.  W. 

faith  or  unreasonably  or  oppressively;  508. 

certainly  not  where  there  are  assets  in  92.  Moore  Bros.  v.  Cowan,  36  A.  B. 

the   bankrupt    estate,   nor   where    there  R.   903    (Sup.   Ct.  Ala.), 

are  no  assets,  unless  due  in  fairness  to  93.  In  re  Thomas,  39  A.  B.  R.  945,  199 

opposite     parties     to     indemnify    them  Fed.  314  (D.  C.  N.  Y.). 
against  costs.     In  re   Barrett,  18  A.  B. 
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rules  of  practice  of  such  bills,®*  and  the  trustee  is  not  confined  to  suits  at 
law  to  recover  the  property  or  -its  value. 

Pond  V.  N.  Y.  Exch.  Bk.,  10  A.  B.  R.  343,  124  Fed.  992  (D.  C.  N.  Y.) :  "This 
suit  is  analogous  to  a  judgment  creditor's  suit  to  set  aside  a  fraudulent  con- 
veyance. The  original  payment  when  made  was  valid.  It  would  not  have  been 
voidable  by  the  bankrupt.  It  has  only  become  voidable  at  the  election  of  the 
trustee  in  bankruptcy,  in  the  same  manner  as  a  fraudulent  conveyance  may  be 
set  aside  by  a  judgment  creditor.  The  jurisdiction  in  such  cases  has  always 
been  in  equity.  Many  such  suits  in  equity  were  brought  by  trustees  in  bank- 
ruptcy under  the  Act  of  1867,  for  instance,  Grant  v.  National  Bank,  97  U.  S. 
SO;  Rogers  v.  Palmer,  102  U.  S.  363;  Stucky  v.  Masonic  Savings  Bank,  108 
U.  S.  74." 

Lesser  v.  Realty  Co.,  17  A.  B.  R.  524,  116  App.  Div.  (N.  Y.)  212:  "The  rule 
now  seems  to  be  well  settled  that  whenever  it  is  necessary,  in  an  action  of  this 
character,  to  set  aside  a  written  instrument  to  enable  the  trustee  to  reclaim 
property  unlawfully  transferred,  the  action  must  be  brought  in  equity  and  not 
at  law." 

Of  course,  the  trustee  may  sue  also  on  other  causes  of  action  than 
those  for  the  recovery  of  property  or  its  value;  thus  he  may  sue  at  law 
for  a  money  judgment  or  in  equity  for  an  accounting,  etc.®* 


94.  Parker  v.  Black,  16  A.  B.  R.  203, 
143  Fed.  560  (D.  C.  N.  Y.,  affirmed  in 
18  A.  B.  R.  15,  151  Fed.  18). 

Carter  v.  Hobbs,  1  A.  B.  R.  215,  92 
Fed.  594  (D.  C.  Ind.) :  This  case  and 
the  next.  Wall  v.  Cox,  are  not,  how- 
ever, to  be  followed  on  the  point  that 
such  suits  could  be  brought  in  the 
bankruptcy  court  before  the  Amend- 
ment of  1903. 

Wall  V.  Cox,  5  A.  B.  R.  727,  181  U. 
S.  244,  reversing  4  A.  B.  R.  659,  101 
Fed.  403;'  Vollkommer  v.  Frank,  14  A. 
B.  R.  697,  107  App.  Div.  594;  Bryan  v. 
Madden,  15  A.  B.  R.  388,  109  App.  Div. 
876;  Parker  v.  Black,  18  A.  B.  R.  15, 
151  Fed.  18  (C.  C.  A.  N.  Y.,  affirming 
16  A.  B.  R.  202).  Obiter,  Of!  v.  Hakes, 
15  A.  B.  R.  700,  142  Fed.  364  (C.  C. 
A.  111.) ;  Andrews  v.  Mather,  9  A.  B.  R. 
301,  134  Ala.  358  (Sup.  Ct.  Ala.);  Beas- 
ley  V.  Coggms,  13  A.  B.  R.  355,  48  Fla. 
215  (Fla.  Sup.  Ct.);  Wall  v.  Cox,  4 
A.  B.  R.  659,  101  Fed.  403  (reversed,  on 
other  grounds,  in  5  A.  B.  R.  537,  181 
U.  S.  244) ;  impliedly,  Bardes  v.  Bank, 
4  A.  B.  R.  163,  178  U.  S.  524;  Westall 
V.  Avery,  32  A.  B.  R.  673,  171  Fed.  626 
(C.  C.  A.  N.  C).    quoted  at  §  1753. 

Hobbs  V.  Frazier,  26  A.  B.  R.  887, 
—  Fla.  — .  But  the  requirement 
that  judgment  must  first  be  obtained, 
does  not  apply  to  a  bill  brought  by  the 
trustee  to  set  aside  a  fraudulent  con- 
veyance. 


Instance,  Allen  v.  Gray,  24  A.  B.  R. 
643,  139  App.  Div.  N.  Y.  428.  Ap- 
parent instance,  Gorham  v.  Buzzell, 
24  A.  B.  R.  440,  178  Fed.  596  (D.  C. 
Me.). 

Prior  Agreement  of  Receiver  to  Sale 
by  Adverse  Claimant,  Effect  of. — 
Where  the  receiver  in  bankruptcy,  not 
himself  in  possession,  stipulates  that 
the  adverse  claimant  may  himself  sell 
the  property  involved,  the  trustee,  sub- 
sequently instituting  suit  to  set  aside 
the  original  transfer  to  the  adverse 
claimant,  is,  in  general,  bound  by  the 
price  obtained.  Ommen,  trustee,  v. 
Talcott,  23  A.  B.  R.  572,  175  Fed.  261 
(D.  C.  N.  Y.). 

Bankruptcy  Court  Authorizing  Re- 
ceiver to  Stipulate  with  Adverse  Claim- 
ant for  Sale  of  Property. — The  bank- 
ruptcy court  may  authorize  the  receiver 
to  make  a  stipulation  for  the  sale  by 
an  adverse  claimant  of  property  in  the 
possession  of  such  adverse  claimant. 
Ommen,  trustee,  v.  Talcott,  23  A.  B.  R. 
572,  175  Fed.  261  (D.  C.  N.  Y.).  And 
the  trustee  will  be  bound  thereby,  ibid. 

Judicial  Cognizance  of  State  Exemp- 
tion Laws. — The  bankruptcy  court  will 
take  judicial  cognizance  of  state  ex- 
emption laws.  In  re  Reed,  26  A.  B. 
R.   286,   191   Fed.   920    (D.   C.   Okla.). 

95.  See  ante,  §  1734.  Gill  Trustee  v. 
Bell's  Knittiiis?  Mills,  34  A.  B.  R.  375 
(N.  Y.  App.  Div.),  quoted  at  §  1738J4. 
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§  1726.  Receivers  May  Be  Appointed. — Receivers  may  be  ap- 
pointed therein. ^8 

Obiter,  Sheldon  v.  Parker,  11  A.  B.  R.  170,  66  Neb.  630:  "The  trustee  in  a 
proper  case  may  have  a  receiver  pending  the  trial  or  pending  an  appeal,  if  the 
circumstances  attending  the  case  would  entitle  any  other  litigant  to  the  same 
relief." 

But  a  receiver  will  not  be  appointed  to  collect  the  rents  and  profits  where 
the  transferee  is  financially  responsible. 8''' 

§  1727.  Writs     of     Injunction     and     Sequestration     Issuable.— 

Likewise,  writs  of  sequestration  or  of  injunction  may  be  issued  therein  to 
take  possession,  or  prevent  the  removal,  of  property."^ 

§  1728.  Retransfer  or  Surrender  of  Choses  in  Action  May  Be 
Ordered. — Decrees  for  the  re-transfer  or  surrender  of  choses  in  action 
may  be  made  therein. ^^ 

§  1728 1.  May    Sue    in   Equity   for   Accounting. — He   may   sue   in 

equity  for  an  accounting.^ 

Gill,  Tr.,  V.  Bell's  Knitting  Mills,  24  A.  B.  R.  275,  137  N.  Y.  App.  Div.  553:  "If 
Henry  H.  Bell's  Sons'  Company  had  not  gone  into  bankruptcy,  clearly  it  could 
require  an  accounting  by  the  defendant  and  payment  by  the  latter  of  any  sur- 
plus in  its  hands  arising  from  the  proceeds  of  the  property  transferred  to  it  and 
the  profits  of  the  business  conducted  by  it  under  the  aforesaid  agreements  over 
and  above  what  was  necessary  for  the  liquidation  of  the  debts  of  Henry  H. 
Bell's  Sons'  Company,  except  secured  debts  and  debts  in  favor  of  A.  E.  Bell 
and  W"  M.  Bell  in  accordance  with  the  terms  of  the  agreements.  The  plaintiff, 
having  succeeded  to  the  rights  of  the  latter  company  under  said  agreements, 
is  entitled  to  the  same  relief.  It  was  held  on  the  former  appeal  that  the  de- 
fendant must  account.  Even  though  there  be  no  surplus  in  the  hands  of  de- 
fendant after  the  complete  execution  of  its  trust,  the  plaintiff  is  nevertheless 
entitled  to  an  accounting  in  order  to  have  the  defendant  charged  with  the 
proper   amount  so   as   to  minimize   the   claims   it  agreed   to  liquidate,   which  for 

96.  Compare,  inferentially  (where  re-  be  dispensed  with,  see  obiter.  In  re  Bar- 
fused),  Rowland  v.  Auto.  Car  Co.,  13  rett,  12  A.  B.  R.  627,  132  Fed.  362  (D. 
A.  B.  R.  799  (C.  C.  Pa.);  Cox  v.  Wall,       C.  Tenn.). 

3  A.  B.   R.  664,  99  Fed.  546   (D.   C.  N.  Actual  notice  of  granting  of  injunc- 

Car.,   reversed,   on   other   grounds,   sub  tion  sufficient- to  bind,  Blake  v.  Nesbet, 

nom.     Wall  v.  Cox,  5  A.  B.  R.  727,  181  16  A.   B.   R.   269,   144  Fed.   279    (D.    C. 

U.  S.  244,  supra).     Compare  (where  ref-  Mo.).       Analogously,     In     re    Krinsky 

eree    said    to   possess   jurisdiction).    In  Bros.,  7  A.  B.  R.  535,  112  Fed.  972  .(D. 

re  O'Brien,  21  A.  B.  R.  11  (Ref.  Mass.).  C.  N.  Y.). 

97.  Webb  v.  Manheim,  16  A.  B.  R.  99.  Bindseil  v.  Smith,  5  A.  B.  R.  40 
472,  109  App.  Div.  63.  (N.  J.  Court  App.  &  Err.).     Impliedly, 

98.  Horskins  v.  Sanderson,  13  A.  B.  Off  v.  Hakes,  15  A.  B.  R.  700,  142  Fed. 
R.  101,  132  Fed.  415  (D.  C.  Vt.) ;  Law-  364  (C.  C.  A.  Ills.). 

rence  v.  Eowrie,  13  A.  B.   R.   297,  133  Ordering  Preferred  Creditor  to  Exe- 

Fed.    995    (D.     C.     Mass.).       Compare,  cute  Re-Transfer  of  Real  Estate. — In- 

Rowland  v.  Auto.  Car  Co.,  13  A.  B.  R.  stance,   Lazarus  v.   Egan,   30  A.   B.   R. 

799   (C.   C.  Penn.).     Instance,   Blake  v.  287,  206  Fed.  518  (D.  C.  Pa.). 

Nesbet,   16  A.   B.   R.  269,  144   Fed.   279  1.    Instance,  Monroe  v.   Bushnell,  23 

(D.  C.  Mo.).  A.  B.  R.  587,  558  Mich.  115,  132  N.  W. 

As  to  whether  injunction  bond  may  508. 
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any  unpaid  balances  will  remain  valid  claims  against  the  bankrupt  estate  in  the 
hands   of   the   plaintiff." 

§  1729.  Trustee  Not  Confined  to  Suits  in  Equity,  and  in  Proper 
Case  May  Sue  at  Law  for  Recovery  of  Property  or  Its  Value. — 

The  trustee  is  not  confined  to  suits  in  equity ;  but  in  a  proper  case  may  sue 
at  law  for  the  recovery  of  the  property  or  its  value. ^ 

Burns  v.  O'Gorman,  17  A.  B.  R.  815,  150  Fed.  336  (U.  S.  C.  C.  R.  I.):  "A 
trustee  in  bankruptcy  may  sue  in  trover  for  a  conversion  of  goods  occurring 
either   after   or   before   bankruptcy." 

Obitef,  Parker  v.  Black,  16  A.  B.  R.  204,  143  Fed.  560  (D.  C.  N.  Y.) :  "It  was 
not  necessary  for  the  trustee  to  invoke  his  equitable  remedy:  he  was  not  ex- 
clusively confined  to  seek  redress  in  a  court  of  law.  Either  remedy  apparently 
was  open  to  the  trustee  in  this  case." 

Thus,  he  may  sue  at  law  for  the  recovery  of  a  preference.^ 

§  1730.  And  Should  Sue  at  Law  unless  Remedy  Inadequate. — 

And  the  trustee  should  sue  at  law  unless  his  remedy  at  law  is  inadequate.^^ 

Warmcuth  v.  O'Daniel,  30  A.  B.  R.  101,  159  Fed.  87  (C.  C.  A.  Tenn.): 
"The  question  on  this  appeal  which  arises  on  the  first  two  of  the  assignments 
of  error  is  whether  the  court  below  was  right  in  overruling  the  appellant's 
contention  on  his  demurrer  that  the  suit  was  not  properly  brought  in  equity 
for  the  reason  that  there  was  a  plain,  adequate,  and  complete  remedy  by  an 
action  at  law.  The  objection  was  taken  at  the  threshold,  and  the  question 
is  not  embarrassed  by  the  laches  of  the  defendant  in  raising  it.  We  think 
the  court  should  have  sustained  the  demurrer.  The  judgment  sought  was 
for  a  definite  sum  of  money,  precisely  that  which  the  court  by  its  decree 
awarded  to  the  complainants.  And  the  whole  sum  was  recoverable,  if  any 
of  it  was;  for  the  assets  of  the  estate  would  not  come  near  the  amount  of 
the  debts.  There  was  no  contingency  in  the  liability,  or  apportionment  of 
the  burden  among  several  defendants  to  be  made  by  the  judgment.  The 
response  of  the  court  to  the  demand  of  the  complainants  was  simply  an  al- 
lowance or  refusal  of  it.  Nor  was  there  any  embarrassment  in  the  procedure. 
The  evidence  produced  would  be,  and  was  in  this  case,  as  completely  avail- 
able in  an  action  at  law  as  in  a  court  of  equity.  No  injunction  was  sought  or 
required.  The  issue  was  one  which  a  jury  could  readily  understand  and 
decide   under   proper    instructions    from    the    court   in    respect    to    the   law.      It 

2.    Wetstein  v.  Franciscus,   13  A.   B.  Bankruptcy. — Practice:      Demurrer     to 

R.  336,  133  Fed.  900  (C.  C.  A.  N.  Y.);  Petition:     Cohen  v.  Wagar,  16  A.  B.  R. 

instance,  Suffel  v.  McCartney  Nat'l  Bk.,  381,  183  N.  Y.  33. 

16  A.  B.  R.  359,  106  N.  W.  (Wis.)  837;  Trustee    Proper    Plaintiff    in    Stock- 

Warmath  v.  O'Daniel,  20  A.  B.  R.  101,  holder's     Liability     Suit,    for     Uijpaid 

159  Fed.  87  (C.  C.  A.  Tenn.),  quoted  at  Stock   Subscriptions. — Thrall  v.   Union 

§   1730;   Cohn,  trustee,  v.  Small,  18  A.  Mard  Tobacco  Co.,  22  A.  B.  R.  287,  54 

B.  R.  817,  120  App.  Div.  N.  Y.  211.  Ohio  Law  Bull.  733  (Ohio  Com.  Pleas). 
Compare,  Johnson  v.  Hanley,  Hoye  Lis  Pendens  of  Trustee's  Suit. — In  re 
Co.,  36  A.  B.  R.  748,  188  Fed.  753   (D.  Goldberg,  32  A.  B.  R.  503  (N.  Y.  Sup. 

C.  R.  I.).  Ct.). 

Jury    trial    to      recover      preference.  3.  Cohn,  Trustee,  v.  Small,  18  A.   B. 

Newman  v.  Dry   Goods   Co.,   31  A.   B.  R.  817,  130  App.  Div.  N.  Y.  211. 

R.  399  (Kansas  City  Court  of  Appeals).  3a.    Johnson    v.    Hanley,    Hoye    Co., 

Suing   Debtors   of    Bankknipt    after  26  A.   B.   R.   748,   188   Fed.   752    (D.   C. 

General     Assignment     Superseded     by  R.  I.). 
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is  suggested  that  the  court  must  first  set  aside  the  transfer  before  it  could 
proceed  to  judgment,  and  that  it  is  the  peculiar  province  of  a  court  of  equity 
to  set  aside  unlawful  transfers.  This  is  an  ingenious,  but  unsubstantial  fig- 
ment. No  distinct  or  formal  preliminary  action  was  required  or  contem- 
plated by  the  statute.  If  the  defendant  had  obtained  part  of  the  estate  which 
should  have  come  to  all  the  creditors,  proof  of  that  fact  would  entitle  the 
trustees  to  recover  it.  Perhaps  there  may  be  cases  where  a  declaration  of 
the  court  may  be  necessary  to  completely'  fulfill  all  requirements,  as  where 
the  transfer  has  been  accomplished  by  a  deed  or  other  solemn  instrument 
which  may  be  made  matter  of  record,  or  is  a  muniment  of  title  the  existence 
of  which  would  indicate  ownership  and  the  right  to  sell  and  convey  or  mort- 
gage, or  do  such  other  things  with  it  as  belong  to  ownership.  But  in  the 
present  case  nothing  is  stated  in  the  bill  which  makes  such  a  proceeding 
necessary,  nor  indeed  is  anything  more  required  than  in  any  ordinary  action 
at  law  where  the  plaintiff  is  always  bound  to  establish  the  facts  which  create 
the  liability,  whereupon,  and  without  more,  the  court  gives  judgment  for  the 
sum  he  is  entitled  to  recover.  And  that  was  what  occurred  in  the  present 
instance.  There  was  no  preliminary  declaration  that  this  transfer  be  set  aside. 
The  suggestion  made  would  be  the  adoption  of  a  devise  for  evading  the 
statute  forbidding  a  resort  to  a  court  of  equity.  The  right  of  a  defendant  to 
have  his  liability  determined  in  an  action  at  law  is  a  substantial  one,  the 
value  of  which  is  recognized  and  protected  by  the  statute  (§  733,  Rev.  St.), 
which  declares  that  'suits  in  equity  shall  not  be  sustained  in  either  of  the 
courts  of  the  United  States  in  any  case  where  a  plain,  adequate,  and  complete 
remedy  may  be  had  at  law.'  The  defendant  is  thereby  given  an  opportunity 
to  have  his  controversy  tried  by  a  jury,  a  privilege  of  sufficient  importance 
to  be  secured  by  the  Constitution  and  guarded  by  this  positive  statute.  *  *  * 
Even  in  cases  of  trust,  when  the  conditions  had  been  reduced  to  the  simple 
fact  that  a  certain  su«i  of  money  was  due  from  the  trustee  on  account  of  his 
trust,  a  court  of  law  was  the  proper  forum,  and  a  bill  in  equity  would  not  lie." 

But  the  defendant  may  waive  the  trial  by  jury;*  and  the  objection  that 
the  trustee  does  not  s'ue  at  law  comes  too  late  when  first,  made  after  sub- 
mission of  an  adverse  report  of  a  special  master.^ 

Objections  to  the  charge  to  the  jury  can  not  be  availed  of  unless  excep- 
tion was  taken  thereto.® 

Sessler  v.  Nemcof,  25  A.  B.  R.  618,  183  Fed.  656  (D.  C.  Pa.) :  "H  the  trustee 
has  an  adequate  remedy  at  law,  a  bill  in  equity  cannot  be  maintained,  in  this  or 
in  any  other  court.  Whatever  equitable  jurisdiction  may  have  been  conferred 
upon  the  District  Court  by  the  Bankruptcy  Act  and  the  amendments  thereto,  it 
is  confined  to  controversies  relating  to  a  bankrupt  estate.  Within  this  limited 
area,  whether  or  not  a  bill  in  equity  may  be  maintained  must  be  tested  by  the 
ordinary  rules  that  govern  bills  before  any  other  tribunal,  and  perhaps  the 
most  familiar  test  is  to  inquire  whether  the  plaintiff  has  an  adequate  remedy  at 
law." 

§  1730^,  Facts  Conferring  FederalJurisdiction  to  Be  Pleaded  and 

Proved. — Where  the  suit  is  brought  in  the  United  States  District  Court, 

4.  Warmath  v.  O'Daniel,  30  A.  B.  R.  383  (D.  C.  N.  Car.,  affirmed  in  20  A.  B. 
101,  159  Fed.  871  (C.  C.  A.  Tenn.).  R.  924,  147  Fed.  280,  C.  C.  A.). 

5.  Mitchell  v.   Mitchell,   17   A.   B.  R.  6.    Gering  v.  Leyda,  26  A.  B.  R.  137, 

186  Fed.  110  (C.  C.  A.  Neb.). 
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the  facts  conferring  jurisdiction  must  be  pleaded  and  proved;  '^  thus,  either, 
that  it  is  brought  to  recover  property  or  the  proceeds  of  property  trans- 
ferred by  the  bankrupt,  fraudulently,  preferentially  or  in  such  manner  as 
that  a  creditor  under  state  law  might  be  entitled  to  recover  the  same ;  ^  or 
that  the  property  was  in  the  custody  of  the  bankruptcy  court;  ^  or  that  the 
defendant  is  consenting  to  the  jurisdiction ;  ^'^  or  that  diversity  of  citizen- 
ship exists. 

§  1730f.  Special  Masters. — Where  the  suit  is  in  equity,  a  special 
master  may  be  appointed  under  the  usual  equity  rules. ^^ 


Pleadings  and  Practice;  in  Actions  by  Trustees  to  Set  Aside  Fraudu- 
lent Transebrs. 

§  1731.  Whether  Petition  to  Show  Inadequacy  of  Assets. — It  was 

formerly  held  that  the  petition  must  show  that  the  trustee  has  not  sufficient 
assets  in  his  hands  to  satisfy  creditors. ^^ 

Deland  v.  Miller,  11  A.  B.  R.  744,  119  Iowa  368:  "Another  aspect  of  the  case 
is  fatal  to  appellant's  contention.  He  does  not  allege,  nor  did  he  offer  to 
prove,  that  the  assets  in  his  hands  were  insufficient  to  satisfy  the  claims  of 
all  creditors.  Under  the  Federal  Bankrupt  Act  a  trustee  has  power  to  avoid 
any  transfer  which  any  creditor  might  have  avoided.  A  creditor  could  not  have 
avoided  this  mortgage  without  showing  some  fraud  as  to  him.  The  mortgage 
was  good  as  between  the  parties,  and,  unless  some  one  was  harmed,  it  should 
be  permitted  to  stand." 

7.  Plant,  trustee,  v.  Gorham  Mfg.  Co.,  those  exceptions  to  the  final  report 
23  A.  B.  R.  43,  174  Fed.  853  (D.  C.  are  good  which  were  taken  by  objec- 
N.  Y.).  tion  to  the  draft  report,  the  objections 

8.  See  ante,  §  1693.  '^'^^  themselves  come  up  with  the  final 
q'  cpp  antp  8  lfiq2  report,  and  ordinarily  will  not  be  re- 
3.    bee  ante,  ^  ibv^.                                      garded  at  all,  unless  some  point  should 

10.  See  ante,  §  1693.  be  made  as  to  the  validity  of  the  exe- 

11.  Instance,  Ommen,  trustee,  v.  Tal-  ceptions.  It  is,  in  my  judgment,  bet- 
cott,  33  A.  B.  R.  573,  175  Fed.  361  (D.  ter  that  a  report  read  as  a  narrative, 
C.  N.  Y.).  and  certainly  it  should  not  be  cut  up 

"Requests  to  Find  Facts"  Unknown  with  statements  as  to  what  the  master 

in   Federal   Equity   Practice.— Ommen,  declined  to   find." 

trustee,  v.  Talcott,  33  A.  B.  R.  573,  175  Proper  Practice    in    Accounting    be- 

Fed.   261    (D.   C.    N.   Y.) :     '"Requests  fore  Special  Master.— Ommen,  trustee, 

to  find  facts'  are,  so  far  as  I  can  find  »■  Talcott,  33  A.  B.  R.  573,  175  Fed.  261 

after  considerable  investigation,  wholly  (D.  C.  N.  Y.). 

unknown  in  equity  practice  in  the  Fed-  12.    It  has  been  held  that  where  the 

eral  courts,  and  in  this  instance  are  un-  schedules  filed  by  the  bankrupt  declare 

doubtedly  borrowed  from  the  practice  that  he  has  no  assets,  then  such  an  al- 

of    the    New    York    Code,    which    was  legation    in    the    trustee's    petition    be- 

found  once  so  intolerably  burdensome  comes  unnecessary.     In  re  Schoenfield, 

as   to   be   repealed,   and   which,   having  37  A.  B.  R.  64,  190  Fed.  53   (D.  C.  W. 

been  now  re-enacted,  with  the  hope  of  Va.).     But  the  obvious  reply  to  such  a 

giving  a  larger  scope  of  review  to  the  holding  is,  that  if  it  is  necessary  to  al- 

New  York  Court  of  Appeals,  has  again  lege   and   prove   it,   it  ought   to  be   al- 

become  a  most  vexatious  annoyance  to  leged  in  the  petition  and  be  proved  by 

the   judges.      While,    no    doubt,    only  competent   evidence. 
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Mueller  v.  Bruss,  8  A.  B,  R.  442,  113  Wis.  407;  "A  third  proposition  is  that 
the  trustee  cannot  maintain  this  action  unless  it  is  shown  by  the  complaint  that 
he  has  not  sufficient  assets  in  his  hands  to  satisfy  the  claims  of  the  creditors 
of  the  debtor.  No  such  showing  is  made  in  the  complaint.  For  all  that  ap- 
pears therein,  there  may  be  money  and  property  enough  in  his  hands  to  pay 
every  claim  against  the  debtor.  The  conveyances  attacked  were  good  between 
the  parties  thereto.  Ellis  v.  Land  Co.,  108  Wis.  313,  84  N.  W.  417.  Third  par- 
ties are  not  allowed  to  impeach  them  unless  it  is  necessary  to  do  so  in  order 
that  justice  may  be  done.  The  trustee  has  no  right  superior  to  that  of  the 
creditors  he  represents.  If  we  admit  that  the  facts  stated  show  such  transfers 
tc  have  been  fraudulent,  still  no  right  to  avoid  them  exists  unless  it  appears 
that  some  one  was  harmed.  It  seems  quite  evident,  without  argument,  that 
unless  it  is  made  to  appear  that  the  property  so  conveyed  is  needed  to  pay  the 
claims  filed  against  the  debtor,  the  trustee  has  no  right  to  set  such  conveyances 
aside.  The  complaint  is  insufficient  in  this  respect.  It  ought  to  show  the 
amount  of  claims  filed,  and  the  value  of  the  assets  in  his  hands,  so  that  the 
court  may  determine  the  necessity  of  resorting  to  this  proceeding.  Its  infirmity 
in  this  respect  renders  it  susceptible  to  the  demurrer." 

Prescott  V.  Galluccio,  31  A.  B.  R.  339,  164  Fed.  618  (D.  C.  N.  Y.) :  "It  must 
appear  that  the  property  of  the  bankrupt  is  not  sufficient  to  pay  his  creditors 
in  full.     This  should  be  alleged  and  there  will  be  an  amendment  accordingly." 

Although  compare,  apparently  but  not  really  contra,  Breckons  v.  Synder,  15 

A.  B.  R.  113,  311  Pa.  St.  176:  "The  adjudication  was  evidence  of  the  bankrupt's 
insolvency  at  its  date,  and  it  was  not  necessary  to  prove  insolvency  at  the 
trial." 

However,  since  the  Amendment  of  1910  to  §  47a  (2)  endowing  the 
trustee  with  the  rights  and  remedies  of  a  creditor  "armed  with  process," 
such  averment  and  proof  may  not  be  necessary. 

Kraver  v.  Abrahams,  29  A.  B.  R.  365,  203  Fed.  782  (D.  C.  Pa.):  "The 
defendant  demurs  upon  the  ground  that  the  statement  contains  no  averment 
that  the  trustee,  the  plaintiff,  has  not  sufficient  assets  on  hand  to  pay  all  of  the 
bankrupt's   creditors   in   full,   relying  upon   the   cases   of  Mueller  v.    Bruss,   9   A. 

B.  R.  442,  112  Wis.  406,  88  N.  W.  229,  and  Prescott  v.  Galluccio  (D.  C.  N.  Y.), 
21  A.  B.  R.  229,  164  Fed.  618,  in  which  it  was  held  that  in  a  suit  to  set  aside 
a  transfer  of  property  by  the  bankrupt  upon  the  ground  that  it  was  fraudulent 
as  to  creditors,  the  trustee  must  aver  and  prove  that  the  property  of  the  bank- 
rupt is  not  sufficient  to  pay  his  creditors  in  full.  The  rule  laid  down  in  the  cases 
cited  was  based  upon  the  ground  that  the  trustee  has  no  rights  superior  to 
the  creditors  whom  he  represents  and  that  even  if  the  transfer  is  fraudulent 
there  is  no  right  to  avoid  it  unless  it  appears  that  the  assets  of  the  bank- 
rupt estate  are  insufficient  to  pay  the  creditors  in  full.  The  necessity,  if  it 
existed,  to  aver  and  prove  a  deficiency  of  assets  appears,  however,  to  have 
been  removed  by  the  amendment  of  1910  to  §  47a  (3)  of  the  Bankruptcy  Act 
by  which  it  is  provided  that  as  to  all  property  not  in  the  custody  of  the  bank- 
ruptcy court  the  trustee  shall  be  deemed  vested  with  all  the  rights,  remedies 
and  powers  of  a  judgment  creditor  holding  an  execution  returned  unsatisfied. 
In  other  words,  under  the  amendment  where  a  transfer  is  alleged  to  have 
been  fraudulent  as  to  creditors  and  insolvency  is  alleged  to  have  existed 
at  the  time,  the  trustee  is  in  the  position  of  a  creditor  who  has  proved  by  an 
execution  returned  unsatisfied  that  a  deficiency  of  assets  exists.  There  is,  there- 
fore, no  necessity  for  its  averment  in  the  statement  of  claim." 
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And,  of  course,  inadequacy  of  assets  need  not  be  alleged  where  the  ac- 
tion is  one  which  the  bankrupt  himself  might  have  maintained. 

Drew  V.  Myers,  22  A.  B.  R.  656,  81  Neb.  750,  116  N.  W.  781:  "Where  a 
trustee  in  bankruptcy  seeks  to  recover  the  property  of  the  bankrupt  in  an 
action  which  the  bankrupt  might  have  prosecuted  but  for  the  intervention  of 
the  bankruptcy,  he  is  not  required  to  allege  that  he  has  not  sufficient  assets  of 
the  estate  in  his  hands  to  pay  the  liabilities  thereof.  Such  allegation  is  only 
necessary  when  the  action  is  brought  to  avoid  a  preference  or  fraudulent  con- 
veyance made  by  the  bankrupt.  The  rule  enunciated  in  Flint  v.  Chaloupka  and 
the  cases  cited  to  support  the  same  is  restricted  to  cases  brought  by  the  trustee 
to  avoid  preferences  or  to  recover  property  converted  by  the  bankrupt  in  fraud 
of  the  creditors.  The  reason  for  the  rule  is  that  such  actions  are  essentially  in 
the  nature  of  creditors'  bills,  and  the  insufficiency  of  the  property  left  in  the 
debtor's  hands  after  making  fraudulent  conveyances  is  an  essential  element  of 
the  right  of  the  creditor  to  question  such  conveyances.  Here  the  plaintiflf  claims 
that  defendant's  father,  who  was  an  officer  of  the  bankrupt  corporation,  taking 
advantage  of  this  position,  withdrew  or  possibly  embezzled  some  $500  of  its 
funds,  which  he  turned  over  to  the  defendant,  his  son,  and  which  was  by  him 
deposited  in  the  defendant  bank.  In  such  a  case  the  bankrupt,  but  for  the 
appointment  of  the  trustee  could  have  maintained  this  action  to  recover  such 
money.  We  think  it  safe  to  say  that  the  trustee  of  a  bankrupt  may  maintain 
any  action  which  the  bankrupt  might  have  maintained  but  for  the  intervention 
of  the  bankruptcy,  and  that  it  is  not  necessary  in  such  a  case  for  him  to  state 
that  the  property  already  in  his  hands  is  insufficient  to  pay  the  debts  of  the 
bankrupt.  It  is  only  when  he  brings  an  action  which  is  in  the  nature  of  a 
creditor's   bill   that  he   is   required   to   make   such   allegation." 

But  at  any  rate  it  is  no  defense  to  an  action  by  a  trustee  that  the  trustee 
might  recover  against  oificers  and  directors  for  dereliction  of  duty  and 
against  stockholders   for  unpaid  subscriptions. 

In  re  Standard  Tel.  &  Elec.  Co.  (Knapp  v.  Milw.  Tr.  Co.),  216  U.  S.  545,  34 
A.  B.  R.  761,  quoted  further  at  §  1307 J4  and  §  1258:  ''In  Mueller  v.  Bruss, 
8  Am.  B.  R.  442,  112  Wis.  406,  it  was  held  that  a  trustee  in  bankruptcy  could 
maintain  an  action  to  set  aside  a  fraudulent  conveyance,  but  that  the  complaint 
must  aver  and  the  trustee  must  show  that  the  estate  had  not  sufficient  assets 
in  the  trustee's  hands  to  satisfy  the  claims  filed  against  the  debtor.  And,  it  is 
insisted,  that  a  showing  of  this  character  is  lacking  in  the  present  case.  With- 
out deciding  that  under  the  Bankruptcy  Act  the  answer  of  the  trustee  in  bank- 
ruptcy was  required  to  make  this  averment,  accompanied  by  proof,  if  neces- 
sary, it  is  sufficient  upon  this  point  to  say  that  the  intervening  petition  of  the 
trustee  of  the  mortgage  sought  to  assert  a  lien  upon  all  the  property  of  the 
bankrupt  in  the  trustee's  hands.  The  suggestion  in  appellant's  brief,  that  the 
trustee  in  bankruptcy  may  possibly  recover  against  directors  and  officers  of  the 
corporation  for  dereliction  of  duty,  and  against  stockholders  for  unpaid  sub- 
scriptions and  additional  liability  on  their  part,  presents  no  reason  why  he  may 
not  resist  an  attempt  to  take  all  the  available  property  in  his  hands  to  apply 
on  a  mortgage  void  as  to  creditors  at  the  time  of  the  adjudication." 

§  1732.  Return  of  Execution  Unsatisfied,  Not  Always  Prerequi- 
site.— It  was  held  in  some  cases,  even  before  the  Amendment  of  1910  to 
Bankr.  Act,  §  47  (a)   (2),  that  the  obtaining  of  judgment  and  issuance  and 
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return  of  execution  unsatisfied  as  evidence  of  exhaustion  of  legal  remedies 
might  be  excused. ^^ 

Mueller  v.  Bruss,  8  A.  B.  R.  442,  112  Wis.  406:  "Obtaining  judgment  on  the 
claim  with  a  return  of  an  execution  unsatisfied,  is  prima  facie  evidence  of  the 
exhaustion  of  all  legal  remedies  against  the  debtor.  The  rule  stated,  how- 
ever, is  not  inexorable  and  without  exceptions.  If  it  appears  that  for  any 
reason  a  judgment  against  a  debtor  cannot  be  obtained,  it  will  be  excused 
as  a  preliminary  to  a  creditors'  suit.  Smith  Eq.  Rem.  of  Cred.,  §  167.  The 
exceptions  noted  and  discussed  in  the  book  last  referred  to,  fairly  illustrate 
the  law  on  that  subject.  The  principle  involved  in  the  exceptions  to  the  rule 
is  that  when  a  party  has  done  all  that  is  possible  for  him  to  do  to  prepare  his 
case  for  equitable  cognizance,  he  is  not  to  be  denied  access  to  the  only  tribunal 
capable  of  granting  relief.  This  leads  us  to  the  consideration  of  the  situation 
presented  by  the  allegations  of  the  complaint.  It  is  not  alleged  that  any  of 
the  creditors  have  ever  obtained  judgment  on  their  claims.  The  trustee  has 
not  secured  a  judgment,  and  it  is  not  perceived  how  either  he  or  the  creditors 
could  do  so,  under  the  provisions  of  the  Bankrupt  Act.  By  section  11  all  suits 
founded  on  a  claim  from  which  a  discharge  would  be  a  release,  pending  at  the 
time  of  the  petition,  are  to  be  stayed  until  after  an  adjudication  or  the  dismissal 
of  the  petition,  and,  if  such  person  be  adjudged  a  bankrupt,  such  suits  are  to  be 
stayed  until  12  months  after  the  date  of  such  adjudication,  or,  if  within  that  time 
such  person  applies  for  a  discharge,  then  until  the  question  of  such  discharge 
is  determined,  so  that,  unless  the  creditor  had  obtained  a  judgment  before 
petition  filed,  he  could  not  do  so  until  after  a  discharge.  Such  discharge  re- 
leases the  bankrupt  from  all  provable  debts  except  such  as  are  mentioned  in 
§  17.  In  the  meantime  the  trustee  is  vested  with  all  the  rights  the  creditors 
had  to  avoid  transfers  made  by  the  debtor.  The  creditors  could  not  sue  and 
obtain  judgment  pending  the  bankruptcy  proceedings.  The  trustee  had  no 
greater  right.  Hence,  by  the  operation  of  a  paramount  law  of  the  United  States, 
the  creditors  were  prevented  from  obtaining  a  judgment  upon  which  to  base 
the  right  to  attack  the  conveyance  of  their  debtor,  alleged  to  have  been  fraud- 
ulently made.  This  brings  the  case  within  the  exception  before  mentioned, 
and  excuses  the  trustee  from  obtaining  a  judgment  and  issuing  execution  as 
a  preliminary  to  the  suit." 

Compare,  .Brown  v.  Barker,  8  A.  B.  R.  450,  458,  68  App.  Div.  594,  74  N.  Y. 
Supp.  43:  "The  courts  are  not  inclined  to  extend  the  cases  in  which  a  plain- 
tiff will  be  excused  from  pursuing  the  ordinary  course  of- obtaining  a  judgment 
upon  his  indebtedness,  and  we  think  that  it  will  not  be  going  too  far  to  hold 
that  a  plaintiff  seeking  to  make  such  an  excuse  as  is  urged  in  this  case  shall 
clearly  allege  and  show  that  the  restraining  order  has  been  made  against  his 
opposition   and  without  his  procurement  or   consent." 

In  re  Martin,  5  A.  B.  R.  424,  105  Fed.  733  (D.  C.  N.  Y.) :  "Is  it  essential 
that  the  plaintiff  proceed  to  judgment,  and  exhaust  his  remedy  in  the  manner 
specially  pointed  out  by  the  undertaking?  I  am  clearly  of  the  opinion  that  it 
is    not    necessary.      The    plaintiff,    by    the    restraining    order    of    the    bankruptcy 

13.    Piatt,  Assignee,  v.   Matthews,   10  after   the   involuntary  proceedings   had 

Fed.   380   (D.    C.   N.  Y.);    Thomas    v.  begun  although  before  adjudication,  to 

Roddy,  19  A.  B.  R.  873,  132  N.  Y.  App.  institute  an  independent  suit  in  aid  of 

Div.   851;   obiter,   Ryker  v.   Gwynne,  31  the    bankruptcy   proceedings,   as    ancil- 

A.    B.    R.    95    (N.   Y.    Sup.    Ct.    Special  lary    thereto,    to    set    aside    an    alleged 

Term).  fraudulent  conveyance.     The  court  held 

But  compare,  Viquesney  v.  Allen,  13  two  points:  a  simple  contract  creditor 

A.  B.  R.  403,  131  Fed.  31  (C.  C.  A.  W.  could  not  maintain  the  action,  and  that 

Va.) :  This  was  a  peculiar  case.  A  a  creditor  was  not  the  proper  party,  in 
simple      contract     creditor      undertook    .  any  event. 
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court,  is  prevented  from  proceeding  to  judgment  and  execution  in  the  pending 
suit  before  the  justice  of  the  peace  by  the  paramount  authority  of  the  bank- 
ruptcy court.  This  court  has  power  to  stay  pending  suits  founded  upon  a 
claim  for  which  a  discharge  would  be  a  release.  The  performance  of  the  con- 
ditions imposed  on  the  plaintiff  in  the  suit  by  virtue  of  the  stay  becomes  im- 
possible, and  the  discharge  of  the  bankrupt  from  his  debts  has  the  same  effect 
as  the  return  of  an  execution  wholly  or  partly  unsatisfied." 

Beasley  v.  Coggins,  13  A.  B.  R.  355,  57  So.  Rep.  213  (Sup.  Ct.  Fla.) :  "The 
general  rule  is  that,  before  a  creditor  can  maintain  a  bill  in  equity  to  set 
aside  a  conveyance  by  his  debtor  of  his  real  estate  on  the  ground  of  fraud, 
the  creditor  must  reduce  his  claim  to  judgment,  or  its  equivalent,  a  decree  for 
a  balance  remaining  after  a  foreclosure  sale  of  mortgaged  property,  creating 
a  lien  on  such  real  estate;  and,  when  personal  property  or  equitable  assets 
are  pursued,  he  must  have  an  execution  issued  and  returned  nulla  bona.  Rob- 
inson V.  Springfield  Company,  31  Fla.  303.  But  does  this  rule  apply  to  such 
a  suit  by  a  trustee  in  bankruptcy?  *  *  *  Section  70e  *  *  *  was  in- 
tended to  provide  simply  that  the  trustee  in  bankruptcy  should  have  the  same 
right  to  avoid  conveyances  as  was  possessed  by  creditors,  or  any  of  them, 
■and  this  with  especial  reference  to  the  statute  of  13  Elizabeth.  Under  the 
Bankruptcy  Act,  when  one  is  thereunder  adjudged  a  bankrupt  creditors  are 
not  permitted  to  attack  fraudulent  conveyances  of  their  debtor,  made  more 
than  four  months  of  the  adjudication  of  bankruptcy;  and,  if  the  trustee  could 
not  do  so,  then  the  act  would  constitute  'a  device  to  permit  fraudulent  con- 
veyances to  take  effect  with  impunity  in  case  they  are  successfully  concealed 
for  the  specified  four  months.'  *  *  *  The  case  of  Piatt,  Assignee  v. 
Matthews  (D.  C.  N.  Y.)  10  Fed.  380,  arose  under  the  bankrupt  law  previous 
to  that  of  1898.  A  bill  was  filed  by  the  assignee  to  reach  property  alleged  to 
have  been  fraudulently  transferred  by  the  bankrupt.  It  was  contended  on 
demurrer  that,  as  no  creditor  had  a  judgment  and  execution  against  the 
bankrupt,  such  a  bill  would  not  lie.  The  court  held  that,  inasmuch  as  the 
Bankruptcy  Act  vested  the  assignee  with  the  title  of  all  property  conveyed  by 
the  bankrupt  in  fraud  of  creditors,  the  assignee  acquired  his  rights  through 
the  act,  and  not  through  what  had  been  done  by  the  creditors.  The  court 
overruled   the   demurrer. 

"In  Bump  on  Fraudulent  Conveyances,  §  553,  it  is  stated  that,  in  order  for 
an  assignee  in  bankruptcy  to  maintain  a  bill  to  set  aside  a  fraudulent  con- 
veyance, it  is  not  necessary  that  he  shall  have  a  lien  on  the  property,  and  ob- 
tain a  return  of  nulla  bona.  In  Cady  v.  Whaling,  7  Biss.  430,  Fed.  Cas.,  No. 
3,385,  an  assignee  in  bankruptcy  filed  a  bill  to  set  aside  a  fraudulent  convey- 
ance made  before  the  Bankrupt  Act  was  passed.  It  was  contended  that  such 
a  bill  could  not  be  maintained  on  behalf  of  general  creditors  who  had  no  spe- 
cific lien.     The  contention  was  overruled." 

The  Amendment  of  1910  to  the  Bankruptcy  Act,  §  47a  (2),  endowing 
the  trustee  with  the  attributes  of  a  "creditor  armed  with  process"  is  con- 
clusive on  the  right  of  the  trustee  to  maintain  such  actions  as  would  have 
required  the  obtaining  of  a  judgment  and  the  return  of  an  execution  unsat- 
isfied. Thus,  in  jurisdictions  where  such  return  of  execution  is  essential 
in  order  to  pursue  conspirators  collusively  transferring  and  concealing 
assets. 

Sattler  v.  Slonimsky,  38  A.  B.  R.  729,  199  Fed.  592  (D.  C.  Pa.) :  "This  action 
in    trespass   is   brought   to   recover   damages    arising   from   an   alleged    unlawful 
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conspiracy  entered  into  by  the  defendants  prior  to  the  adjudication  in  bank- 
ruptcy to  fraudulently  and  collusively  transfer  and  conceal  moneys  of  Harry 
Ruderman  and  Jacob  Ruderman,  the  bankrupts  for  the  purpose  of  hindering 
and  delaying  their  creditors. 

"Prior  to  the  amendment  of  June  25,  1910  to  §  47a  of  the  Bankruptcy  Act> 
such  a  suit  could  not  have  been  maintained  upon  a  cause  of  action  arising 
prior  to  the  adjudication  in  bankruptcy  because  the  rights  of  action  which 
vested  in  the  trustee  upon  his  appointment  were  only  such  as  were  vested  in 
the  bankrupts  prior  to  the  adjudication.  The  amendment  to  §  47a  provides, 
however,  that  the  trustee  'as  to  all  property  not  in  the  custody  of  the  bank- 
ruptcy court  shall  be  deemed  vested  with  all  the  rights,  remedies,  and  powers 
of  a  judgment  creditor  holding  an   execution   duly  returned   unsatisfied.' 

"That  a  creditor  may  bring  an  action  of  trespass  on  the  case  upon  a  con- 
spiracy to  fraudulently  secrete  and  transfer  the  property  of  a  defendant  in  an 
execution  from  the  reach  of  the  plaintiff  is  well  settled." 

Thus,  also,  to  recover  fraudulent  transfers.^"* 

§  1733.  Insolvency  Not  Necessary  Where  Actual  Intent  to  De- 
fraud Proved. — It  is  not  necessary  to  show  insolvency  if  an  actual  intent 
to  hinder,  delay  and  defraud  is  proved  without  showing  insolvency,  unless 
the  action  be  brought  under  a  statutory  provision  requiring  such  showing.^^ 

§  1734.  "Insolvency,"  Here  Means  Inadequacy  of  Assets,  Not 
Mere  Inability  to  Pay  "In  Due  Course." — "Insolvency,"  as  understood 
in  dealing  with  contracts  or  conveyances  challenged  on  the  ground  of 
fraud,  actual  or  constructive,  has  reference  to  insufficiency  of  assets  to 
cover  liabilities,  even  in  jurisdictions  where  the  term  "insolvency,"  as  un- 
derstood in  the  administration  of  insolvency  laws,  is  the  inability  of  the 
debtor  to  pay  his  debts  as  they  mature  in  the  regular  course  of  business. ^^ 

§  1734^.  Whether  Exempt  Property  Included  Determined  by 
State  Law. — -Whether  exempt  property  is  to  be  included  or  excluded  in 
the  estimate  of  the  assets  in  such  suits  is  to  be  determined  by  state  law.^*^ 

§  1734^.  Allowance  of  Claim,  Subrogation  and  Reimbursement 
of  Transferee  on  Setting  Aside  Constructively  Fraudulent  Transfer. 

— On  the  setting  aside  of  a  transfer  which  is  not  actually  fraudulent,  but 

14.  Kraver  v.  Abrahams,  29  A.  B.  R.  Its  creditors  have  no  equitable  lien 
365,  203  Fed.  783  (D.  C.  Pa.),  quoted  upon  its  assets.  Such  lien  does  not  at- 
ante,  §  1731.  tach    till    the    corporation    is    insolvent 

15.  Inferentially,  Lansing  Boiler  and  has  either  suspended  business  or  is 
Wks.  V.  Ryerson  &  Son,  11  A.  B.  R.  on  the  verge  of  collapse,  so  that  it  may 
560,  128  Fed.  701  (C.  C.  A.  Mich.).  In-  reasonably  be  said  to  be  civilly  dead  as 
ferentially  (this  being  a  case  where  the  regards  the  purposes  for  which  it  was 
fraud  was  urged  as  an  act  of  bank-  organized.  Marvin  v.  Anderson,  6  A.  B. 
ruptcy).    In   re   Pease,   12  A.   B.   R.   66,  R.  520,  87  N.  W.  236,  —  Wis.  — . 

129   Fed.  446   (D.   C.   Mich.).     Inferen-  Presumption   of   Authority    of    Offi- 

tially.  In  re  Steininger  Mercantile  Co.,  6  cers    of     Corporation. — The     presump- 

A.  B.  R.  68,  107  Fed.  669  (C.  C.  A.  Ga.).  tion  is  that  the  officers  were  authorized 

16.  Marvin  v.  Anderson,  6  A.  B.  R.  to  execute  the  transfer.  Marvin  v.  An- 
530,  —  Wis.  — ,  87   N.   W.  226.  derson,  6    A.    B.    R.  520,  87   N.  W.  2^>6, 

Sales  by    Insolvent    Corporations. —      —  Wis.  — . 
"Trust    fund"    doctrine,    so-called,    has  16a.  Underleak  v.  Scott,  23  A.  B.  R. 

no  application  to  a  going  corporation.       926,  136  Minn.  117. 
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merely  constructively  so,  the  claim  of  the  transferee  has  been  allowed; 
and  he  has  been  subrogated  to  the  rights  of  those  who  had  received  the 
consideration  paid  by  him,  less  deduction  of  the  expense  of  setting  aside  the 
transfer.i'^ 

Barber  v.  Coit,  16  A.  B.  R.  419,  144  Fed.  381  (C.  C.  A.  Ohio):  "In  order 
to  set  aside  a  transfer  under  this  section  (§  6343,  Rev.  Stats.  Ohio)  it  is  not 
necessary  that  actual  fraud  or  intent  to  defraud  be  shown.  The  intent  to  prefer 
is  made  constructively  fraudulent  and  renders  the  transfer  voidable.  *  *  * 
This  is  a  finding  that  the  sale  was  made  to  prefer  certain  creditors  and  there- 
fore was  constructively  fraudulent.  It  goes  no  further.  *  *  *  Under  these 
circumstances,  since  the  creditors  have  received  the  full  benefit  of  the  money 
which  Coit  paid  to  Payne,  and  since  Coit  has  nothing  to  show  for  this  money, 
the  property  which  he  received  in  exchange  having  been  taken  away  from  him 
and  handed  over  to  the  trustee  for  the  benefit  of  the  creditors,  it  seems  to  us 
that  Coit  has  a  valid  claim  against  the  trustee  for  the  full  amount  of  the  money 
he  paid,  less  the  expenses  of  setting  aside  the  sale.  The  creditors  lose  noth- 
ing they  are  justly  entitled  to  by  giving  up  the  money,  for  they  have  the  prop- 
erty, and  it  would  be  manifestly  inequitable  for  them  to  hold  both  property 
and   money." 

And  such  fraudulent  transferee  has  been  allowed  reimbursement  or  off- 
set for  taxes,  repairs  and  interest  actually  paid  by  him.i* 

§  173  5.  Pleadings  to  Show  Trustee's  Representative  Capacity. — 

The  pleadings  of  course  must  show  that  the  trustee  sues  in  his  representa- 
tive capacity.  But  the  title  and  pleadings  may  be  considered  together  to 
determine  the  capacity.  Thus,  where  the  title  simply  shows  "trustee"  but 
the  petition  clearly  shows  he  sues  in  his  representative  capacity  "as  trustee," 
it  will  not  be  construed  as  descriptio  personse  merely.^^ 

§  1736.  Trustee  Presumed  to  Represent  Creditors  and  to  Be  Au- 
thorized to  Act;  Though  No  Claims  Proved. — The  trustee  may  sue  al- 
though no  claims  are  proved  by  creditors  in  the  bankruptcy  proceedings. 
The  trustee  is  entitled  to  institute  and  maintain  a  suit  to  set  aside  an  al- 
leged fraudulent  conveyance  even  though  no  creditor  has  proved  his  claim 
in  the  bankruptcy  proceedings.  He  is  presumed  to  represent  creditors,  and 
the  burden  of  proof  of  rebuttal  is  upon  those  who  deny  his  authority. 

Oliver  v.  Hilgers,  11  A.  B.  R.  178,  92  N.  W.  911  (Minn.):  "We  think  it  is 
necessarily  implied  from  the  language  and  spirit  of  that  act  that  the  trustee 
is  empowered  to  proceed  to  protect  the  rights  of  creditors,  and  to  take  pos- 
session of  all  property  of  the  bankrupt,  without  waiting  for  any  proof  to  be 
filed  by  any  particular  creditors,  and  that,  when  it  appears  that  such  trustee 
has  been  appointed  in  voluntary  bankrupt  proceedings,  it  will  be  presumed  that 
he  represents  creditors;  and  will  also  be  presumed  that  the  creditors  in  ex- 
istence at  the  time  of  filing  the  petition  were  not  paid  subsequently,  and  the 
burden  was  upon  appellants  to  show  the   contrary." 

17.   See  ante,  §  775.  See  also,  §§  76754,  18.    In  re  Chase,  13  A.  B.  R.  394,  133 

1327}^;   In  re   Clark,   24  A.   B.    R.   388,  Fed.  79   (D.  C.  Mass.). 

176  Fed.  955   (D.  C.  N.  Y.),  quoted  at  19.    Newland   v.    Zodikow,   11   A.    B. 

§§  72714,  12371^.  R.  770,  39  Misc.  541,  80  N.  Y.  Supp.  375. 
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But  compare,  inferentially,  contra,  but  obiter,  Breckons  v.  Snyder,  15  A.  B. 
R.  115,  311  Pa.  St.  176:  "*  *  *  It  is  argued  that  it  was  incumbent  on  the 
plaintiff  to  show  that  there  were  unsatisfied  creditors  at  the  time  of  the  trans- 
fer, at  the  time' the  suit  was  brought,  and  at  the  time  of  .the  trial,  for  the  reason 
that,  if  there  were  no  creditors  when  the  transfer  was  made,  there  was  no  one 
to  be  defrauded  by  it,  and  if  there  were  none  afterwards  there  was  no  one  in 
whose  interest  the  trustee  could  maintain  the  action.  The  first  ground  of  ob- 
jection would  not  be  without  merit  if  a  recovery  had  been  sought  because  of 
a  preferential  transfer  within  the  time  prohibited  by  law.  But  the  second  count 
was  withdrawn,  and  the  only  issue  at  the  trial  was  whether  a  debt  had  existed 
and  had  been  paid.  No  other  right  to  retain  the  money  was  set  up.  If  it 
had  not  been  given  to  the  defendant  in  discharge  of  a  debt,  it  was  the  bankrupt's 
money  in  the  defendant's  hands,  which  the  trustee  could  recover  for  cred- 
itors." 

The  presumption  is  that  the  trustee  has  complied  with  all  the  require- 
ments of  the  Bankrupt  Act  and  is  qualified  to  act,  although  the  record  does 
not  show  he  has  obtained  an  extension  of  time  for  filing  his  bond  after  the 
expiration  of  the  time  provided  by  the  Bankrupt  Act.^" 

The  defendant  may  set  up,  however,  that  certain  alleged  creditors  failed 
to  file  their  claims  in  the  bankruptcy  proceedings  in  the  time  allowed  there- 
for, and  were  therefore  barred  from  participation  in  the  distribution  of  the 
bankrupt's  estate,  and  that  there  can  be  no  recovery  by  the  trustee  for  the 
benefit  of  such  creditors. ^^ 

§  1737.  Tender  of  Actual  Consideration  Paid,  Not  Necessary. — 

The  tender  of  the  actual  consideration  paid  which  is  necessary  in  a  suit  to 
rescind  a  sale  between  the  vendor  and  vendee,  need  not  be  alleged  where 
the  bill  sufficiently  alleges  a  sale  for  an  inadequate  consideration  with  intent 
to  hinder,  delay  or  defraud  creditors,  participated  in  by  the  purchaser. 
Whether  refund  of  any  part  will  finally  be  decreed  is  to  be  determined 
later.22 

§  1738.  Whether  Transfer  Voidable  Only  as  to  Some  Creditors, 
Nevertheless,  Avoided  as  to  All. — Where  a  transfer  which  is  not  void 
as  to  all  creditors  but  only  as  to  a  part  of  the  creditors,  is  set  aside  and 
thereby  property  recovered,  it  is  probable  that,  in  the  absence  of  local  law 
to  the  contrary,  the  transfer  being  set  aside,  it  is  set  aside  for  all  pur- 
poses and  all  creditors  are  entitled  to  share  therein,  although  as  to  some  so 
sharing  the  transfer  would  not  have  been  void.^^  The  bankrttpt  law 
entitles  the  trustee  to  avoid  for  the  benefit  of  all  creditors  any  transfer 
which  any  creditor  might  have  avoided.^*     The  estoppel  of  some  creditors 

80.    Breckons  v.  Snyder,  15  A.  B.  R.  Y.  Supp.  618;   (1867)   Smith  v.  Kehr,  7 

115,  211  Pa.  St.  176.  Nat.   Bank  Reg.  97;   In  re  Duggan,  25 

21.  Cartwright  v.  West,  36  A.  B.  R.  A.  B.  R.  479,  183  Fed.  405  (C.  C.  A. 
831,  173  Ala.  198.  Ga.,  affirming  25  A.  B.  R.  105). 

22.  Johnson  v.  Forsythe  Mercantile  24.  Bankr.  Act,  §  70  b.  In  re  Hurst, 
Co.,  11  A.   B.  R.   673,   127   Fed.  845.  36   A.    B.    R.   781,   188    Fed.    707    (D.    C. 

23.  See  ante,  §§  1140,  1225;^,  1365.  W.  Va.) ;  Washington  v.  Tearney,  37 
Also,  In  re  Gray,  3  A.  B.  R.  647,  62  N.  A.  B.  R.  651,  194  Fed.  830  (C.  C.  A.  W. 
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does  not  necessarily  work  an  estoppel  of  the  trustee.^^ 

However,  this  is  largely  a  matter  of  state  law.^s  In  states  where  the 
law  makes  such  a  distinction,  it  has  been  held  that  the  petition  oir  bill  is 
demurrable  unless  it  sets  forth  the  debts  and  the  dates  of  their  creation.^'^ 

§  1739.  Charging  Same  Transaction  in  Alternative,  Fraudulent 
or  Preferential,  Not  Inconsistent. — The  joinder  of  a  fraudulent  convey- 
ance and  a  voidable  preference,  alleged  as  to  the  same  facts,  is  not  a  joinder 
of  inconsistent  causes  of  action. ^^ 

But  of  course  it  would  be  different  if  the  fraudulent  conveyance  were 
alleged  to  be  wholly  without  consideration.  Such  a  conveyance  would  be 
inconsistent  with  a  preference,  for  a  preference  can  only  be  made  to  a 
creditor. 

§  1740.  All  Matters  Proper  in  Creditor's  Bill,  Proper  Here.— All 

matters  and  causes  of  action  proper  in  a  creditor's  bill  are  proper  in  an 
action  brought  by  the  trustee  in  the  bankruptcy  court  to  set  aside  a  fraud- 
ulent transfer.29 

§  1741.  Both  Bankrupt  and  Transferee  in  Fraudulent  Transfer 
Proper  Parties,  Though  Bankrupt  and  Intermediate  Transferee 
Not  Necessary. — Both  the  transferror  and  the  transferee  in  an  alleged 
fraudulent  transfer  are  proper  parties,  though  charged  with  different  acts 
of  fraud  affecting  different  parts  of  the  estate,  their  acts  having  been  done 
with  a  common  fraudulent  purpose ;  ^o  but  the  bankrupt  is  not  a  necessary 
party; 3^  nor  is  a  fraudulent  transferee  who  has  transferred  to  another 
fraudulent  transferee  all  the  property  rights  received  under  the  transfer  a 
necessary  party. ^^ 

§  1742.  Several  Acts  Committed  with  Common  Design,  Joinable. 

— A  bill  is  not  multifarious  if  it  join  different  defendants  charged  with 
different  acts  of  fraud  affecting  different  portions  of  the  estate,  provided 
it  shows  that  they  were  committed  with  a  common  fraudulent  purpose  and 

Va.).     But  compare,  contra,  In  re  Can-  Nat.   Bank,   28  A.   B.   R.   712,   197   Fed 

non,  10  A.  B.  R.  64,  131  Fed.  583  (D.  C.  581  (D.  C.  N.  Y.);  Bryan  v.  Madden,  11 

S.   C).  A.  B.  R.  763,  78  N.  Y.  Supp.  320;  Wright 

25.  Compare,  inferentially,  but  not  ■«■  Skinner,  14  A.  B.  R.  500,  136  Fed. 
directly  in  point,  Frank  v.  Musliner,  9  694  (D.  C.  N.  Y.) ;  Pratt  v.  Christie,  12 
A.  B.  R.  230  (N.  Y.  Sup.  Ct.  N.  Y.,  76  A.  B.  R.  1  (N.  Y.  Sup.  Ct.,  95  App.  Div. 
N    Y    App    Div    617).  282).     Compare  instance,    but    no    rul- 

26.  Impliedly,  In  re  Kohler,  20  A.  B.  'p^  "i^'^^'  ^^""^y  ^-  ^^^'^  ^^^  ^^  ^-  ^■ 
R.  89,  159  Fed.  871   (C.  C.  A.    Ohio),  %|^^^ '^'l  ^*"- J^?,V     ,    ^    „    ^ 
quoted    at    §      1335/..       But     compare,  qo'^F.d  ^.'94"'^^    P    T^  ^  '         ' 
Moore   v.    Green,    16   A.    B.    R.   48,   145  ^^.^^'^A  ^^^  (°-  ^-  J"^.).    .     ^    ^    „  ^ 

Fed.  480  (C.  C.  A.  W.  Va.).  ■  os>  p  H    .'of  m    r°^T''!,s'  ^-  ^-  ^-  ^'^' 

_  .      ,  '  --  ,        _  92  Fed.  594  (D.  C.  Ind.). 

.}''■.    ^^"=^1"^  J;   ^r-,*^^^"^"  .?.  "TV^    ?;'  31.    Cox  V.  Wall,   3  A.   B.   R.  664,   99 

SO   A.   B.   R.   424,   161    Fed.   165    (D.   C.       p^^     545    (d.    C.    N.    Car.);    French   v. 

Ga-)-  Smith,  4  A.  B.  R.  785  (Sup.  Ct.  Minn.). 

28.    Kraver  v.  Abrahams,  29  A.  B.  R.  32.    Skillen  v.  Endelman,  11  A.  B.  R. 

365,  203  Fed.  782  (D.  C.  Pa.);  Grant  v.       766,  79  N.  Y.  Supp.  413. 

3  R  B— 45 
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that  the  object  of  the  suit  is  simply  to  wipe  out  the  fraud,  clear  the  title 
and  recover  the  value  of  the  property  for  the  creditors,  the  fraud,  as  al- 
leged, relating  to  the  same  general  subject  in  which  each  defendant  has  ■& 
common  interest,  centering  in  the  real  point  in  issue. ^^ 

§  1742J.  Conspiracy  to  Defraud. — Action  may  be  brought  against 
several  for  conspiracy  to  defraud  creditors ;  ^*  and  the  petition  will  not  be 
demurrable  for  failure  to  specify  which  one  of  them  actually  received  the 
property. 3  5 

But  if  such  action  be  one  merely  to  recover  general  damages  for  the  con- 
spiracy rather  than  for  the  recovery  of  property  or  the  proceeds  of  prop- 
erty wrongfully  transferred  by  the  bankrupt,  it  may  not  be  brought  in  the 
District  Court. ^^ 

§  1743.  Property  to  Be  Shown  to  Belong  to  Estate. — The  prop- 
erty involved  must  be  shown  to  be  of  a  kind  that  would  pass  to  the  trustee ;  ^'' 
that  is  to  say,  to  be  such  as,  but  for  the  transfer  complained  of,  could  have 
been  transferred  or  seized  by  legal  process  at  the  time  of  the  filing  of  the 
bankruptcy  petition.  Thus,  in  the  case  of  the  fraudulent  transfer  by  a 
bankrupt  beneficiary  of  an  insurance  policy  on  the  life  of  another,  the  pe- 
tition must  show  that  such  beneficiary's  interest  was  of  a  kind  that  made 
it  transferable  by  some  means  or  leviable  upon  at  the  time  of  the  bank- 
ruptcy.^^ 

§  1744.  Fraudulent  Intent  to  Be  Alleged  and  Proved. — Fraudulent 
intent  must  be  alleged  and  proved. ^^ 

§  1745.  Fraud,  a  Question  of  Fact. — "Fraud"  is  a  question  of  fact** 
to  be  deduced  from  the  surrounding  circumstances.*^ 

§  1746.  Burden  of  Proof. — The  burden  of  proof  is,  of  course,  on  the 

33.  Carter  v.  Hobbs,  1  A.  B.  R.  315,  Van  Iderstine  v.  Nat.  Discount  Co.,  29 
93  Fed.  594  (D.  C.  Ind.).  A.  B.  R.  478,  227  U.  S.  575,  quoted  at  § 

34.  See  post,   §  2328^.  1221. 

35.  Strasburger  v.  Bach,  19  A.  B.  R.  40.  Sherman  v.  Luckhardt,  9  A.  B.  R. 
732,    157    Fed.   918    (D.    C.    Ills.).  307,  65   Kans.   610   (overruled,   on   other 

36.  Compare,   ante,    §§    121354,    1692,  grounds,  by  same  court,  in  11  A.  B.  R. 
1694.     Also   see   Lynch  v.   Bronson,   34  36) ;   Peterson  v.   Mettler,   29   A.   B.   R. 
A.    B.    R.    513,     177    Fed.    605     (D.     C.  158,  198  Fed.  938  (D.  C.  .Wash.). 
Conn.),  quoted  at  §  1694.  Provinces     of     Court     and     Jury. — 

.37.  In  re  Leech,  33  A.  B.  R.  599,  171  Where    the    principal    witness    for    the 

Fed.  623  (C.  C.  A.  Ky.).  plaintiff    has    given     substantial     testi- 

38.  Carr  v.  Myers,  15  A.  B.  R.  116,  mony  upon  the  issue  to  which  the  jury 
311  Penn.  St.  349.  might  in  the  proper  exercise  of  its  func- 

39.  Halbert  v.  Pranke,  11  A.  B.  R.  tion  give  credit,  it  is  error  to  direct  a 
620  (Sup.  Ct.  Minn.) ;  impliedly,  Haz-  verdict  for  defendant  upon  the  ground 
ard  V.  Wight,  25  A.  B.  R.  883  (App.  that  the  witness,  in  the  opinion  of  the 
Div  N  Y.) ;  Grinstead  v.  Union,  etc.,  trial  judge,  was  not  worthy  of  belief. 
Co  37  A  B.  R.  133,  190  Fed.  546  (C.  Waters  v.  Davis,  16  A.  B.  R.  667  (C. 
C.   A.   Wash.);   Silling  v.  Todd,   37  A.  C.  A.  Tenn.). 

B    R    137  (Sup.  Ct.  Va.);  Qnderleak  v.  41.    In  re   Elletson   Co.,  23  A.   B.  R. 

Scott,  38  A.  B.  R.  936  (Sup.  Ct.  Minn.);       530,  174  Fed.  859  (D.  C.  W.  Va.). 
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trustee; -^2  except  that  when  brought  under  §  67  (e),  the  burden  of  proving 
the  good  faith  of  the  transferee  is  on  the  transferee.*^ 

§  1747.  Schedules  and  General  Examination  of  Bankrupt  Inad- 
missible against  Transferee. — The  schedules  of  the  bankrupt  are  in- 
admissible against  the  transferee :  they  are  not  his  admissions.-*-*  Likewise, 
the  general  examination  of  the  bankrupt  is  inadmissible.-*^ 

Taylor  v.  Nichols,  23  A.  B.  R.  310,  134  App.  Div.  (N.  Y.)  787:  "These  sched- 
ules and  part  of  the  evidence  so  given  by  him  in  the  bankruptcy  proceeding 
were  offered  in  evidence  by  the  plaintiff  upon  the  trial  for  the  purpose  of  estab- 
lishing the  insolvency  of  the  said  Nichols  at  that  time.  To  this  offer  the  defend- 
ant objected,  that  as  to  him  they  -were  hearsay  and  that  he  -was  not  bound  by 
these  declarations.  The  objections  -were  overruled,  the  evidence  was  admitted, 
and  the  defendant  excepted  to  the  ruling.  We  are'  unable  to  see  upon  what 
ground  this  evidence  was  competent.  It  was  the  declaration  of  a, bankrupt  in  a 
proceeding  in  which  it  does  not  appear  that  this  defendant  was  a  party.  As  to 
this  defendant  the  evidence  would  seem  clearly  to  be  hearsay  and  inadmissible." 

§  1748.  Appraisal  in  Bankruptcy  Inadmissible  against  Trans- 
feree.— The  appraisal  in  bankruptcy  is  inadmissible  against  the  transferee.** 

§  1749.  Declarations  of  Transferror  after  Transfer. — It  is  a  query 
whether  the  declarations  of  the  alleged  fraudulent  transferror  made  after 
the  transfer  may  be  admitted. 

Compare,  In  re  Foster,  11  A.  B.  R.  133,  126  Fed.  1014  (D.  C.  Pa.):  "It  may, 
perhaps,  be  true  that  declarations  concerning  the  financial  relation  between 
Frank  and  himself,  although  made  after  the  deed  was  delivered,  are  evidence 
in  this  issue  between  the  bankrupt  and  the  petitioning  creditors.  Upon  this 
point  the  referee  cited  Johnson  i-.  Wald,  2  Am.  B.  R.  84;  but  an  examination 
of  the  report  will  show  that  it  has  no  value  as  an  authority.  Evidence  of  sim- 
ilar declarations  was  no  doubt  received  at  the  trial  of  that  case,  but  there  was 

42.  Halbert  v.  Pranke,  11  A.  B.  R.  620  Foster  Co.,  10  A.  B.  R.  584  (D.  C. 
(Sup.  Ct.  Minn.);  In  re  EUetson  Co.,  Penn.).  Also,  ante,  §  494.  Compare, 
23  A.  B.  R.  530,  174  Fed.  859  (D.  C.  W.  obiter,  Mattley  v.  Wolfe,  33  A.  B.  R. 
Va.);   Grinstead  f.  Union,  etc.,   Co.,  27  673,     175   Fed.  619    (X).   C.   Neb.),     re- 

A.  B.   R.   133,   190   Fed.   546    (C.    C.   A.  versed,  on  other  points,  by  Mattley  v. 
Wash.);   instance.   Bean   v.    Orr,   35   A.  Giesler,  36  A.   B.  R.  116,   187   Fed.   970 

B.  R.  400,  182  Fed.  599  (C.  C.  A.  Ga.),  (C.     C.  A.  Neb.),    quoted  at  §§     1379, 
reversing  24  A.   B.  R.  434.  1382^,    1383;    Grant   v.    National   Bank 

43.  Horner-Gaylord  Co..i;.  Miller  &  of  Auburn,  28  A.  B.  R.  713,  197  Fed. 
Bennett,  17  A.  B.  R.  357,  147  Fed.  395  581  (D.  C.  N.  Y.).  Contra,  Credit  Men 
(D.  C.  W.  Va.),  which  case  is  not  au-  v.'  Furniture  Co.,  26  A.  B.  R.  867 
Ihority,    however,    as    to    the    right    to  (Utah). 

bring  the  action  in  the  bankruptcy  45.  Breckonsw.  Snyder,  15  A.  B.  R. 
court.  Underleak  v.  Scott,  28  A.  B.  R.  112,  211  Penn.  St.  176;  ante,  §  1555. 
926  (Sup.  Ct.  Minn.).  Contra,  instance  (though  point  not  ex- 
Judicial  Cognizance  of  Records  of  pressly  passed  upon),  Collett  v.  Bronx 
Bankruptcy  Court. — None  in  United  Nat'l  Bk.,  29  A.  B.  R.  454,  200  Fed.  Ill 
States  Circuit  Court.  McDonald  v.  (D.  C.  N.  Y.) ;  contra,  impliedly.  In  re 
Clearwater  Ry.  Co.,  21  A.  B.  R.  182,  Schoeniield,  27  A.  B.  R.  64,  190  Fed. 
164  Fed.  1007  (U.  S.  C.  C.  Idaho).  53  (D.  C.  W.  Va.). 

44.  Halbert  v.  Pranke,  11  A.  B.  R.  46.  See,  on  analogous  principle,  cases 
630  (Sup.  Ct.  Minn.) ;  Hackney  v.  Ray-  cited  in  preceding  paragraph,  §  1747. 
mond  Bros.  Clark  Co.,  10  A.  B.  R.  313  Contra,  In  re  Docker-Foster  Co.,  10  A. 
(Sup.  Ct.  Neb.);  contra,  In  re  Docker-  B.  R.  584  (D.  C.  Pa.). 
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no  dispute  concerning  the  fact  that  the  vendee  was  a  creditor,  and  the  declara- 
tions were  received  without  objection.  In  the  Circuit  Court  of  Appeals  only  one 
question  was  raised,  and  that  concerned  a  different  matter.  But  even  if  such  decla- 
rations are  evidence  in  an  issue  like  this,  the  value  of  the  testimony  is  evidently 
not  great,  and  it  certainly  should  be  scanned  with  much  care,  especially  since  it 
stands  alone  without  corroborating  testimony.  A  peculiar  result  of  sustaining  the 
referee's  finding  might  be,  that  in  a  suit  by  the  trustee  in  bankruptcy  against  Frank 
the  bankrupt's  declarations  made  after  the  transfer  could  not  be  heard  to  affect 
his  vendee's  title,  unless,  perhaps,  collusion  were  first  shown  (Grimes  Co.  v.  Mal- 
com,  164  U.  S.  490;  Padgett  v.  Lawrence,  40  Am.  Dec.  232,  note,  and  Horton  v. 
Smith,  43  Am.  Dec.  632)  and  we  should  have  the  anomaly  of  a  cloud  upon  the 
vendee's  title  that  depended  solely  upon  evidence  that  could  not  be  heard." 

§  1750.  Failure  to  Produce  Important  Evidence,  Presumption  of 
Fraud. — Failure  to  produce  important  books  or  witnesses  in  a  party's  con- 
trol raises  a  presumption  that  the  evidence  would  be  unfavorable  to  the 
party.'*''' 

§  1750|.  Badges  of  Fraud  and  Latitude  of  Evidence. — The  badges 
of  fraud  are  to  be  considered  together,  for  facts  considered  separately  may 
be  entirely  insufficient  to  establish  fraud,  whilst  considered  together  they 
may  form  an  incontestible  chain  of  proof  of  it.**  ' 

Houck  '6'.  Christy,  18  A.  B.  R.  330,  152  Fed.  612  (C.  C.  A.  Kans.) :  "More- 
over, we  think  the  evidence  before  recited  brings  the  case  well  within  the  rule 
that  badges  of  fraud,  altogether  inconclusive  if  separately  considered,  may,  by 
their  number  and  joint  operation,  especially  when  corrobated  by  moral  coin- 
cidences, be  sufficient  to  constitute  .conclusive  proof  of  fraudulent  intent  on  the 
part  of  both  vendor  and  vendee.'' 

And  great  latitude  should  be  allowed  in  the  admission  of  evidence, 
for  questions  of  fraud  can  scarcely  ever  be  proved  by  direct  evidence.** 

In  re  Luber,  18  A.  B.  R.  476,  152  Fed.  492  (D.  C.  Pa.):  "In  the  investigation 
of  questions  of  fraud,  as  a  rule,  great  latitude  is  allowed  in  the  admission  of  evi- 
dence, in  order  that  the  jury  may  be  able  to  determine  from  all  the  circumstances 
whether  the  transaction  was  fraudulent  or  not.  Questions  of  fraud  can  scarcely 
ever  be  proved  by  direct  evidence,  hence  the  necessity  for  the  admission  of  all 
the  circumstances  fairly  connected  with  the  transaction." 

§  1750f.  Possession  as  Prima  Facie  Proof  of  O'wnership. — Pos- 
session of  personal  property  draws  with  it  the  presumption  of  ownership. ^'^ 

§  1751.  Existence  of  Other  Creditors  at  Time  of  Transfer,  to  Be 
Sho'wn,  unless. — It  must  appear  that  other  creditors,  or  another  creditor, 

47.  Murray  v.  Joseph,  16  A.  B.  R.  704  48.  In  re  Larkins,  21  A.  B.  R.  711,  168 

(D.   C.   N.  Y.);   Nat'l  Bk.  v.  Hobbs,  9  Fed.  100  (D.  C.  N.  Y.). 

A.  B.  R.  190   (U.  S.   C.  C.  Ga.) ;   In  re  49.  In  re  Larkin,  21  A.  B.  R.  711,  168 

Kellogg,  7  A.   B.   R.   624,   113   Fed.   120  Fed.  100  (D.  C.  N.  Y.).- 

(D.   C.  N.  Y.);  instance,  Ott  v.  Doro-  50.  In  re  Diamond,  19  A.  B.  R.  811, 

show,  17  A.  B.  R.  417,  147  Fed.  762  (D,  158  Fed.  370  (D.  C.  Ala.);  In  re  Mayer, 

C.  N.  J.);  instance,  analogously  (sum-  19  A.  B.  R.  480,  156  Fed.  432,  157  Fed. 

mary    order    on    bankrupt),    Moody    v.  836  (D.  C.  Pa.),  quoted  at  §  55454. 
Cole,  17  A.  B.  R.  825,  148  Fed.  295  (D. 
C.  Me.). 
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existed  at  the  date  of  the  transfer  complained  of,  than  simply  the  ones  or 
one  to  whom  the  transfer  was  made.  Subsequent  creditors  cannot  com- 
plain unless  it  is  shown  a  scheme  existed  to  defraud  future  creditors.^!  But 
if  the  transfer  were  made  in  pursuance  of  a  scheme  to  defraud  subse- 
quent creditors,  it  may  be  avoided. ^^ 

§  1751  J.  Election  of  Remedies. — It  has  been  held  that  where  a  trus- 
tee, knowing  the  facts,  has  procured  an  order  on  the  bankrupt  for  a  surrender 
of  the  proceeds  of  an  alleged  fraudulent  transfer  still  in  his  hands,  the 
trustee  will  be  held  to  have  elected  to  affirm  the  transfer,  in  a  subsequent 
suit  against  the  alleged  fraudulent  transferee. 

Thomas  v.  Sugerman,  19  A.  B.  R.  509,  157  Fed.  669  (C.  ,C.  A.  N.  Y.) :  "If 
the  complainant  was  entitled  to  set  the  transfer  aside  as  fraudulent,  he  could 
have  recovered  the  account  from  Sugerman,  but  would  have  had  to  return  to 
him  the  price  or  any  part  of  it  paid  to  the  bankrupt  which  the  complainant  had 
received.  This  is  because  the  right  of  the  creditors  was  simply  to  be  made  whole. 
For  the  same  reason,  he  would  not  have  had  to  credit  Sugerman  with  anything 
paid  by  Sugerman  to  the  bankrupt  which  he,  the.  complainant,  had  not  actually 
received  from  the  bankrupt.  Of  course,  if  the  trustee  had  found  the  $30,000  in 
the  bankrupt's  deposit  box  and  taken  it  into  his  possession,  or  if  the  bankrupt 
had  voluntarily  paid  the  sum  to  him,  the  mere  receipt  of  the  money  would  not 
amount  to  an  election  by  the  trustee  to  affirm  the  transfer.  But  that  is  not  the' 
case.  The  trustee  here,  with  a  full  knowledge  of  all  the  facts  alleged  in  a  formal 
proceeding  that  the  bankrupt  had  in  his  possession  and  was  concealing  money, 
and  by  that  proceeding  he  has,  so  to  speak,  created  a  fund.  Nor  can  we  adopt 
the  appellant's  theory  that  in  this  proceeding  the  trustee  was  merely  seeking  to 
get  in  the  bankrupt's  estate  in  order  to  determine,  after  it  was  in  his  hands, 
whether  to  affirm  or  to  repudiate  the  transfer  to  Sugerman.  The  papers  and  pro- 
ceedings show  nothing  of  the  kind,  but,  on  the  contrary,  that  he  was  seeking  to 
get  the  money  as  a  part  of  the  bankrupt's  estate  to  be  distributed  among  the 
creditors.  The  case  presents  an  election  between  inconsistent  rights.  It  makes 
no  difference  that  the  defendant  Sugerman  was  not  a  party  to  the  proceeding  in 
which  the  complainant  charged  the  bankrupt  with  the  money  paid  for  the  ac- 
counts transferred  by  him,  or  that  the  complainant  actually  recovered  nothing 
in  that  proceeding.  This  act  confirmed  the  title  to  those  accounts  in  Sugerman." 
But  see,  dissenting  opinion  in  same  case.  *  *  *  "It  is  conceded  that  if  the 
bankrupt  had  kept  the  $30,000  in  a  private  safe  in  some  deposit  company,  and, 
upon  learning  of  the  appointment  of  the  trustee,  had  delivered  it  to  the  latter, 
receipt  of  it  would  not  constitute  an  election,  and  I  cannot  see  how  the  situa- 
tion is  changed  by  the  circumstances  that  the  bankrupt  delivers  it  in  obedience 
to  an  order  to  show  cause,  or  turns  over  only  part  of  it  because  he  has  squan- 
dered the  remainder.  It  would  seem  to  be  a  disastrous  rule  to  apply  that, 
whenever  a  trustee  insists  that  a  bankrupt  shall  turn  over  all  the  property 
in  his  possession,  he  thereby  ratifies  by  election  all  sorts  of  transactions  which 
the   bankrupt   may   have   had   with   the   persons   from   whom   he    got   the   prop- 

51.  Bra*ke  v.  CoUison,  11  A.  B.  R.  797,  Obiter,  In  re  CoUison,  12  A.  B.  R.  344, 
129  Fed.   196   (C.   C.  A.   Fla.,  affirming      130  Fed.  987  (D.  C.  Fla.). 

In  re  CoUison,  12  A.  B.  R.  344,  130  Fed.  Instance  held  not  in  fraud  of  subse- 

987).  quent  creditors,  In  re  Foss,  17  A.  B.  R. 

52.  Beasley  v.   Coggins,   12   A.   B.   R.  439,  147  Fed.  790  (D.  C.  Mo.). 
o55;  S.  C,  57  So.  Rep.  218,  48  Fla.  215. 
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erty;  and  I  am  not  satisfied  that  the  authorities  cited  require  such  an  extension 
of  the  doctrine  of  election." 

§  1752.  Collateral  Attack  on  Collusive  Receiverships. — No  col- 
lateral attack  on  a  state  court  receivership,  as  being  fraudulent  or  col- 
lusive, Yf\\\  be  permitted  by  the  bankruptcy  trustee  where  he  might  have 
raised  the  question  in  the  state  court.^^ 

§  1753.  Suing  in  United  States  District  Court,  Suit  Follows  Usual 
Course. — Where  the  plenary  action  is  brought  in  the  United  States  Dis- 
trict Court,  it  follows  the  usual  course  of  procedure  therein.^* 

Westall  V.  Avery,  22  A.  B.  R.  673,  171  Fed.  636  (C.  C.  A.  N.  C.) :  "But 
independent  of  this,  it  is  also  well  settled  that  a  proceeding  instituted  by  a  bank- 
rupt's trustee  to  set  aside  fraudulent  conveyances  or  illegal  preferences  is 
not  a  proceeding  in  bankruptcy  but,  while  ancillary  to  such  proceeding  and 
authorized  by  the  Bankruptcy  Act  to  be  instituted  in  either  the  Federal  Dis- 
trict Court  or  in  a  State  court  of  competent  jurisdiction,  it  must  be  governed, 
so  far  as  pleading  and  practice  are  concerned,  by  the  laws  and  rules  of  the 
court  wherein  it  is  instituted.  *  *  *  And  further,  it  is  to  be  borne  in  mind, 
that  the  equity  practice  of  the  Federal  courts  is  independent  of,  and  unaffected 
by  State  laws  as  to  procedure  in  State  courts.  Payne  v.  Hook,  7  Wall.  430, 
19  L.  Ed.  261;  Scott  V.  Neely,  140  U.  S.  106,  35  L.  Ed.  358.  In  Federal  courts 
the  rules  of  the  High  Court  of  Chancery  in  England  are  recognized  as  'the 
common  law  of  chancery'  and  an  authoritative  exposition  of  the  principles, 
rules  and  usages  belonging  to  courts  of  equity  except  so  far  as  they  may  be 
modified  by  Federal  statute  and  by  rules  promulgated  by  the  Supreme  Court. 
Penn'a  v.  Wheeling  &c.  Bridge  Co.,  13  How.  563,  14  L.  Ed.  249.  Finally  it  is 
to  be  observed,  that  Federal  courts,  both  when  exercising  general  jurisdiction 
and  also  when  exercising  the  special  one  conferred  by  the  Bankruptcy  Act 
in  this  particular,  require  suits  to  set  aside  deeds  and  contracts  as  fraudulent 
to  be  instituted  in  equity." 

Thus,  whether  the  reference  of  issues  to  a  person  constitute  him,  under 
the  circumstances,  a  special  master  or  an  arbitrator,  is  to  be  decided  by  the 
rules  of  the  forum. ^s 

§  1753^.  Whether,  Where  No  Jury,  Court  to  Take  Evidence  Con- 
sidered Incompetent,  etc. — It  has  been  held  to  be  the  duty  of  the  court, 
where  no  jury  is  called,  to  take  all  the  evidence,  even  if  considered  by  the 

53.  Frazier  v.  Southern  Loan  &  Trust  The  rule  that  the  bankruptcy  court 
Co.,  3  A.  B.  R.  710,  99  Fed.  707  (C.  C.  has  no  terms  and  that  its  orders  may  be 
A..  N.  Car.).                                                           vacated  on  good  cause  and  proper  ap- 

54.  Kraver  v.  Abrahams,  29  A.  B.  plication  even  after  expiration  of  the 
R.  365,  203  Fed.  782  (D.  C.  Pa.);  current  term  of  the  District  Court  is 
Lovell  V.  Latham  &  Co.,  26  A.  B.  R.  hardly  applicable  to  plenary  actions 
599,  186  Fed.  602  (C.  C.  Ala.),  as  to  for  the  recovery  of  property.  It  is 
availability  of  cross  bill.  Thus,  the  confined  to  bankruptcy  proceedings 
time  limit  for  appeal  in  such  cases  is  proper.  Compare  broad  statement  of 
not  ten  days,  as  it  would  be  under  the  rule  in  In  re  Ives,  7  A.  B.  R.  692, 
§   25;    but   is    governed   by   the    provi-  113  Fed.  911  (C.  C.  A.  Mich.). 

sions    of   the   act   creating   the    Circuit  55.  Westall  v.  Avery,  33  A.  B.  R.  673, 

Courts    of    Appeal.      Boonville      Nat'l       171  Fed.  626  (C.  C.  A.  N.  Car.). 
Bk.  V.  Blakey,  6  A.  B.  R.  13  (C.  C.  A. 
Ind.). 
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court  to  be  incompetent,  immaterial,  or  otherwise  inadmissible,  in  order  that 
a  reviewing  court  may  not  be  obHged  to  remand  the  case  for  admission  of 
the  rejected  evidence,  exception  being  made,  however,  of  cases  where  the 
testimony  is  privileged  or  the  evidence  so  clearly  incompetent  or  irrelevant 
as  that  its  production  or  admission  would  amount  to  abuse  of  process. 

Missouri  Elec.  Co.  v.  Hamilton-Brown  Co.,  31  A.  B.  R.  270,  165  Fed.  283 
(C.  C.  A.  Mo.):  "A  proceeding  in  bankruptcy  is  a  proceeding  in  equity,  and 
it  is  the  duty  of  examiners,  masters,  referees,  and  the  court,  when  taking 
evidence  in  controversies  therein  in  the  absence  of  a  jury,  to  take,  record, 
and  in  case  of  an  appeal,  to  return  to  the  reviewing  court,  all  the  evidence 
offered  by  either  party,  that  which  they  hold  to  be  incompetent  or  immaterial 
as  well  as  that  which  they  deem  competent  and  relevant,  to  the  end  that,  if 
the  appellate  court  is  of  the  opinion  that  evidence  rejected  should  have  been 
received,  it  may  consider  it,  render  a  final  decree,  and  thus  conclude  the  liti- 
gation without  remanding  the  suit  to  procure  the  rejected  evidence.  From 
this  rule  evidence  plainly  privileged,  the  testimony  of  privileged  witnesses  and 
evidence  which  clearly  and  affirmatively  appears  to  be  so  incompetent,  irrele- 
vant, and  immaterial  that  it  would  be  an  abuse  of  the  process  or  power  of  the 
court  to  compel  its  production  or  permit  its  introduction,  are  excepted." 

§  1753^.  But  Bankruptcy  Court  Has  Full  Equity  Powers.— The 

bankruptcy  court,  in  such  suits,  exercises  full  equity  powers  and  is  not  con- 
fined to  the  mere  avoidance  of  the  transfer  and  decree  for  the  recovery  of 
the  property,  but  may  protect  and  enforce  rights  of  the  parties  in  other 
particulars. 5'^  And  in  proceedings  in  equity  instituted  by  the  trustee  the 
rules  of  equity  practice  established  by  the  United  States  Supreme  Court 
are  to  be  followed  as  nearly  as  may  be.^'^ 

§  1753|.  Statutory  Prerequisites  to  "Maintaining  Suits." — State 
statutes  prohibiting  parties  from  maintaining  or  instituting  suit  until  they 
have  complied  with  certain  registry  or  deposit  requirements,  etc.,  have  no 
applicability  to  suits  in  the  federal  courts;  the  federal  court  may  accept  the 
substantive  rights  of  the  parties  as  it  finds  them  under  the  State  statutes; 
but  will  itself  determine  what  shall  be  the  prerequisites  to  the  maintenance 
of  suits  in  its  own  forum. ^^ 

In  re  Dunlop,  19  A.  B.  R.  361,  156  Fed.  545  (C.  C.  A.  Minn.):  "This  statute 
has  received  the  consideration  of  the  highest  judicial  tribunal  of  Minnesota, 
and  it  has  held  that  such  a  foreign  corporation  cannot  maintain  an  action  in 
the  courts  of  that  State  to  recover  the  purchase  price  of  goods  sold  by  it 
in  the  transaction  of  business  in  the  State  without  complying  with  the  con- 
ditions of  this  statute  *  *  *  or  for  the  recovery  of  moneys  collected  for  it  by 
its  agent  on  account  of  the  sale  of-  its  goods  and  evidenced  by  the  agent's 
note.  *  =f  *  The  reason  which  induced  the  Supreme  Court  of  Minnesota  to 
reach  these  conclusions,  as  we  understand   its  opinions,  was  not  that  the  con- 

56.  Allen  v.  McMannes,  19  A.  B.  R.  Works,  20  A.  B.  R.  855,  163  Fed.  621 
276,  156  Fed.  615  (D.  C.  Wis.).  (D.    C.    Pa.);    compare.    In   re    Duplex 

57.  Gen.  Ord.  No.  37.  Radiator  Co.,  15  A.  B.  R.  324,  142  Fed. 

58.  But  compare,  apparently  contra,'  906  (D.  C.  N.  Y.).  See  also,  ante,  § 
in     principle,     In  re     Montello     Brick  803 J4;  compare,  ante,  §  35. 
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tracts  upon  which  the  actions  were  brought  were  void  because  violative  of  the 
statute,  but  it  was  that  the  State  had  the  undoubted  right  to  exclude  foreign 
corporations  which  would  not  submit  themselves  to  the  jurisdiction  of  the 
courts  of  the  State  from  the  privilege  of  enforcing  rights  and  litigating  con- 
troversies in  those  courts,  and  that  it  had  clearly  done  so  in  the  cases  which 
have  been  cited.  But  the  provision  of  the  State  statute  which  forbids  the 
maintenance  of  suits  in  the  courts  of  that  State  was  not  intended  to  apply  to, 
and  it  does  not  aflfect,  suits  and  proceedings  in  the  Federal  courts.  A  State 
is  without  power  to  prohibit  or  condition  the  exercise  by  a  foreign  corpora- 
tion of  its  right  to  institute  and  defend  its  suits  in  the  national  courts  and  to 
invoke  their  independent  judgment  upon  its  controversies  in  the  cases  and  in 
the  manner  prescribed  by  the  Constitution  and  laws  of  the  United  States, 
which  are  the  supreme  law  of  the  land." 

But  in  Alabama  the  statute  goes  further  than  merely  to  prohibit  the  main- 
tenance of  the  suit:  it  makes  the  contract  itself  illegal  and  void,  so  that  the 
trustee  of  a  foreign  corporation  which  was  doing  business  there  without 
compliance  with  the  state  statute  cannot  maintain  a  suit  on  the  contract  nor 
on  quantum  meruit  even  in  the  federal  court,  the  contract  furthermore  not 
being  in  interstate  commerce.^^ 

§  1754.  Allegation  of  Diverse  Citizenship  Not  Requisite. — Allega- 
tion of  diverse  citizenship  is  not  necessary,  except  where  the  action 
brought  in  the  United  States  District  Court  is  not  one  for  the  recovery  of 
property  transferred  by  the  bankrupt  preferentially  or  in  fraud  of  his  cred- 
itors or  for  the  recovery  of  its  proceeds.  The  jurisdiction  depends  upon 
its  being  a  bankruptcy  controversy  cognizable  under  the  Act,  not  upon  di- 
versity of  citizenship.*"  0  But  the  facts  constituting  it  such  a  cognizable  con- 
troversy must  be  pleaded  and  proved. ^^ 

§  1755.  Service  on  Nonresidents  When  Suit  in  United  States 
District  Court. — Service  may  be  had  over  nonresidents  interested  in  the 
property  under  U.  S.  Rev.  Stat.,  §  738.62 

59.  Thomas  v.  [Birmingham]  Rail-  the  judgment  of  the  court  to  pay  costs 
way  Co.,  28  A.  B.  R.  153,  195  Fed.  340  where  the  suit  is  unsuccessful,  im- 
(D.  C.  Ala.).  pliedly.  In  re  Howard,  12  A.  B.  R.  462, 

60.  Wright  v.  Skinner,  14  A.  B.  R.  130  Fed.  1004  (D.  C.  Calif.).  But  only 
500,  136  Fed.  694  (D.  C.  N.  Y.).  See  §  where  there  are  funds  sufficient:  other- 
1686.  wise    execution    or   action    is   the    only 

61.  Compare,    analogously;  to    same  remedy. 

eflfect,  §  1730i4i  In  re   Howard,  12  A.  B.   R.  463,   130 

62.  Horskins  v.  Sanderson,  13  A.  B.  Fed.  1004  (D.  C.  Calif.):  "The  judg- 
R.  101,  132  Fed.  415  (D.  C.  Vt.).  ment  of  the  Circuit  Court,  in  so  far  as 

Costs  and  Expenses  in  Suits  Brought  it  relates  to  costs,  can  only  be  en- 
by  Receivers  and  Trustees  in  Bank-  forced  by  execution  or  by  action.  It 
ruptcy  against  Third  Parties, — If  the  sannot  be  enforced  in  this  summary 
court  decides  that  the  property  was  proceeding,  as  it  is  conceded  that  there 
wrongfully  seized,  then  no  part  of  the  are  not  now,  and  never  have  been,  any 
costs  nor  any  part  of  the  expenses  of  funds  in  the  hands  of  the  trustee  be- 
lts care  can  be  charged  against  the  sue-  longing  to  the  petitioner  or  to  the  es- 
cessful  party.  Beach  v.  Macon  Gro-  tate  of  the  bankrupt  with  which  to  sat- 
cery  Co.,  11  A.  B.  R.  104,  125  Fed.  513  isfy  the  same." 
(C.  C.  A.  Ga.).  Stakeholder. — In     one    case    it    was 

The    bankruptcy    court    may    order  'held     that  where     a  mere     stakeholder 

the  trustee  or  receiver  to  comply  with  who   claimed   interest   in     the   fund   or 
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§  1756.  Security  for  Costs  and  Injunction  Bond  When  Suit  in 
United  States  District  Court.— Security  for  costs  will  not  be 
required  of  receivers  or  trustees  suing  in  independent  actions  in  the  United 
States  District  Courts,  at  least  in  the  same  jurisdiction  wherein  appointed, 
if  there  are  sufficient  assets  in  the  estate,  unless  the  suits  are  not  brought 
in  good  faith.88  But  such  security  perhaps  may  be  required  where  brought 
by  a  nonresident  trustee  in  the  United  States  District  Court  on  the  ground 
of  diversity  of  citizenship. 6* 

§  1757.  Answering  under  Oath  Requiring  Testimony  to  Over- 
come.— If  suit  be  in  the  United  States  District  Court  and  the  defendant 
answers  under  oath  it  will  require  the  testimony  of  two  witnesses  or  of 
one  witness  and  corroborating  circumstances  to  overcome  the  oath;  if  the 
answer  under  oath  is  waived,  however,  it  will  not  so  require.®^ 

§  1758.  If  Suit  in  United  States  District  Court,  Party  Not  to  Im- 
peach Own  Witness. — If  the  sujt  be  brought  in  the  United  States  Dis- 
trict Court  a  party  may  not  impeach  his  own  witnesses  and  is  bound  by 
their  testimony,  except  that  he  may  show  a  mistake.^^ 

Compare,  instance,  Entwisle  v.  Seidt,  19  A.  B.  R.  185,  155  Fed.  864  (D.  C.  N. 
Y.) :  "The  witnesses  called  on  behalf  of  the  complainants  are  the  defendants, 
and  the  persons  engaged  as  principals  in  the  various  transactions.  Their  ex- 
amination was  conducted  apparently  on  the  theory  that  they  were  biased 
witnesses,  to  such  an  extent  that  the  complainant  would  not  be  bound  by 
the  statements  made,  and  the  direct  examination  is  in  almost  all  cases  in 
reality  cross-examination.  But  the  complainant  has  presented  no  proofs  show- 
ing any  of  the  facts  alleged,  outside  of  the  testimony  of  these  witnesses  pro- 
duced by  himself,  and  aside  from  the  general  situation  there  is  nothing  brought 
out  to  show  bias  nor  fraudulent  motives  on  the  part  of  the  parties  to  the 
transaction.  The  attorneys  for  all  the  parties  have  so  violated  the  rules  of 
evidence  that  the  most  of  the  testifying  has  been  done  by  the  attorneys,  ap- 
parently without  objection,  and  it  is  impossible  from  a  reading  of  the  testi- 
mony as  transcribed  to  form  an  opinion  as  to  whether  the  witnesses  were 
telling  the  truth,  or  whether  they  were  following  the  lead  of  the  testimony  put 
into  their  mouths  by  the  questions  of  the  attorneys.  On  the  whole  testimony, 
it  would  appear  that  the  com'plainant  is  bound  by  the  statements  of  his  own 
witnesses,  and  in  every  instance  these  statements  show  a  valid  consideration 
and  an  actual  transfer  of  property.  There  is  no  extraneous  or  disinterested 
testimony  to  prove  the  contrary.  As  to  the  mortgage  in  question  the  testimony 
shows  plainly  that  the  transaction  occurred  exactly  as  claimed  by  the  bankrupt. 
It  appears  that  the  defendant  Cohen,  assignee  of  the  mortgage,  is  a  brother- 
profits  issued  and  the  adverse  claimant  Pa.).  As  to  security  for  costs  when 
intervened  or  was  made  party,  the  suit  in  State  court,  see  post,  §  1760. 
stakeholder    might     be     relieved     from  64.    Impliedly,    Osborne    v.    Pa.    Ry. 

costs,  and  (if  proper  according  to  State       Co.,  20  A.  B.  R.  377,  159  Fed.  301  (U. 
law),    might   even   be   allowed    counsel       S.   C.   C.   Pa.). 

fees.     Caten  v.   Eagle  Ass'n,  23  A.   B.  65.  Jacobs  v.  Van  Sickle,  11  A.  B.  R. 

R.  130,  177  Fed.  996  (D.  C.  Pa.).  479;     127    Fed.  62     (C.  C.    A.  N.    J.); 

63.  In  re  Barrett,  12  A.  B.  R.  626,  132       Dravo  v.  Fabel,  132  U.  S.  489. 
Fed.   363    (D.   C.   Tenn.);   In   re   Baird,  66.    Jacobs  v.   Van   Sickle,   11   A.    B. 

17  A.  B.  R.    448,  112  Fed.     960  (D.  C.       R.  479,   127  Fed.  62   (C.   C.  A.   N.  J.); 

Dravo  v.  Fabel,  132  U.  S.  489. 
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in-law  of  the  bankrupt,  and  the  apparent  object  of  the  action,  as  far  as  the  mort- 
gage is  concerned,  is  to  show  that  Cohen  purchased  a  valid  mortgage  for  the 
benefit  of  the  bankrupt,  and,  inferentially,  with  funds  supplied  by  the  bankrupt. 
But  no  evidence  whatever  is  furnished  as  to  these  surmises,  and  no  examination 
of  the  defendant  Cohen,  as  to  the  source  of  the  funds  with  which  he  purchased 
the  mortgage,  and  no  evidence  of  other  witnesses  as  to  where  the  money  used 
by  him  was  obtained,  is  offered.  The  complainant's  case  as  to  this  mortgage  rests 
merely  upon  the  contradictory  statements  and  the  rather  lame  explanations 
of  motive  on  the  part  of  the  defendant  Cohen,  who,  nevertheless,  is  shown 
by  the  testimony  to  have  actually  purchased  for  a  valid  consideration  the  as- 
signment of   the  mortgage   in   question." 

§  1759.  State  Statutes  Permitting  Cross-Examination  of  Adverse 
Party,  etc.,  Not  Followed. — State  statutes  permitting  the  cross-examina- 
tion of  the  adverse  party  and  providing  that  his  answers  shall  not  conclude 
the  party  so  examining  but  may  be  rebutted,  are  not  applicable  to  federal 
equity  practice.^''' 

§  1759 1.  No  Demurrer  to  Answer  in  Federal  Court. — If  the  suit 
be  brought  in  the  federal  court  no  demurrer  to  the  ansv^rer  will  lie;  but 
such  a  demurrer  may  be  treated  as.  an  application  to  set  the  cause  down 
for  hearing  on  bill  and  answer,  or  as  an  exception  to  the  answer  for  im- 
pertinence or  for  failure  to  answer  fully. "^ 

Vitzthum  V.  Large,  30  A.  B.  R.  666,  163  Fed.  685  (D.  C.  Iowa):  "This  pro- 
ceeding is  quite  irregular,  and  if  stipulations  like  these  are  to  be  observed  it 
will  enable  the  parties  to  a  suit  in  equity  to  abrogate  entirely  the  equity  rules, 
and  require  the  court  to  proceed  in  equity  causes  as  in  actions  at  law.  While 
the  equity  rules  should  not  be  so  strictly  enforced  as  to  do  injustice  to  either 
party,  a  reasonable  adherence  to  them  is  necessary  to  orderly  procedure,  and 
to  enable  the  court  to  bring  the  parties  to  final  issues  upon  the  merits.  Under 
the  practice  as  prescribed  by  the  State  statute,  which  counsel  desire  to  have 
observed,  a  demurrer  admits  the  allegations  of  the  pleading  demurred  to  for 
the  purpose  of  the  demurrer  only,  and  if  the  demurrer  is  overruled,  and  the 
party  demurring  shall  answer  or  reply,  which  he  may  do,  the  ruling  on  the 
demurrer  shall  not  be  considered  as  an  adjudication  of  any  question  raised 
by  the  demurrer,  and  no  pleading  shall  be  held  sufficient  because  of  a  failure 
to  demur  thereto.  Code  Iowa  189'!',  §§  3564,  3565.  Such  a  practice  is  so  at 
variance  with  the  equity  procedure  in  the  national  courts  that  parties  should 
not  be  permitted  to  introduce  it  into  those  courts  to  the  exclusion  of  the 
procedure  prescribed  by  the  equity  rules.     A  demurrer  to  an  answer  in   equity 

67.  Jacobs  v.  Van  Sickle,  11  A.  B.  R.  suit     against   the     other.     Halbert     v. 

479,  137  Fed.  63  (C.  C.  A.  N.  J.).  Also,  Pranke,  11  A.  B.  R.  621,  91  Minn.  304. 

•see  Dravo  v.  Fabel,  133  U.  S.  489.  Impeaching      Credibility     of     One's 

But    Communications  Privileged    by  Own  Witness. — Greenhall  v.     Carnegie 

State      Law,      Privileged     in      Federal  Trust   Co.,   35   A.   B.   R.   300,   180   Fed. 

Courts. — Communications         privileged  813   (D.   C.   N.   Y.) ;   In   re  Calvi,  26  A. 

under  State  law  have  been  held  to  be  B.  R.  206,  185  Fed.  643  (D.  C.  N.  Y.). 

privileged  in  the  U.   S.  District  Court.  Compare    analogous     propositions  as 

Thus,   where   a   husband   and   wife 'are  to  rejecting    incredible,  though    uncon- 

prohibited  by  State  statute  from  testi-  tradicted,   testimony,  ante,  §§   554,   555, 

fying  against  each  other  the  schedules  853,  and  post,  §  3650. 

in  bankruptcy  of  one  have  been  held  in-  68.  See  ante,  Goldman  v.  Smith,  1  A. 

admissible  in  a  fraudulent  conveyance  B.  R.  366,  93  Fed.  183  (D.  C.  Ky.). 
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is  unknown  to  the  equity  practice,  and  the  only  way  of  testing  the  sufficiency 
of  an  answer  in  equity  as  a  defense  to  the  bill  is  to  set  the  cause  down  for 
hearing  upon  bill  and  answer.  Banks  v.  Manchester,  128  U.  S.  224-250,  *  *  * 
In  re  Sanford  Fork  &  Tool  Co.,  160  U.  S.  247-257,  *  *  *;  i  Bates,  Fed.  Eq., 
sec.  216.  A  formal  demurrer  filed  to  an  answer  may.  However,  be  treated  by 
the  court,  in  the  absence  of  objections  to  so  doing,  as  an  application  to  set 
the  cause  down  for  hearing  upon  bill  and  answer,  or  as  an  exception  to  the 
answer  for  impertinence,  or  for  failure  to  answer  fully  according  as  its  con- 
tents may  present  the  one  or  the  other  of  these  questions." 

§  1760.  Where  Trustee  Sues  in  State  Court,  Suit  Follows  Usual 
Course  and  Parties  Have  Usual  Rights,  There. — Where  the  trustee 
resorts  to  the  state  court  to  recover  fraudulently  conveyed  property  or 
property  otherwise  recoverable,  he  is  entitled  to  all  remedies  and  all  relief 
that  would  .be  afforded  any  other  party  litigant  under  the  same  facts. ^" 
Thus,  where  the  state  law  permits  a  simple  contract  creditor  to  maintain  a 
suit  to  set  aside  a  fraudulent,  conveyance,  the  trustee  has  the  same  right '^° 
and  is  bound  to  make  proof  in  accordance  with  the  state  law. 

Impliedly,  Miller  v.  Acid  &  Fertilizer  Co.,  21  A.  B.  R.  416,  211  U.  S.  496: 
■"Undoubtedly,  the  trustee,  in  prosecuting  the  suit  to  judgment,  was  obliged  to 
prove  fo  the  existence  of  the  facts  which  were  essential  under  the  State  laws, 
since,  to  hold  otherwise  would  be  but  to  decide  that  he  could  recover  without 
proof  of  his  right  to  do  so." 

And  the  rules  of  procedure  of  the  state  court  will  controL'^^^  So,  also, 
as  to  the  form  of  actipn.'''^  Thus,  also,  in  New  York  it  is  held,  in  suits 
brought  by  trustees  in  the  state  courts,  that  the  rule  that  unfiled  chattel 
mortgages  are  "void  as  against  creditors''  does  not  require  the  existence 
of  levying  creditors,  but  that,  if  judgment  creditors  exist,  it  is  enough.''^ 
Such  does  not,  however,  seem  to  be  the  rule  where  the  suit  is  brought  in 
the  federal  court  there. 

Thus,  also,  the  trustee  is  bound  to  give  security  for  costs  where  such 
security  would  be  required  of  others,^*  and  the  trustee  may  be  ordered  to 
pay  the  taxable  costs  of  an  action  wherein  he  has  been  defeated,''^  and  the 
alleged  fraudulent  transferee  is  entitled  to  urge  all  defenses  against  the 
trustee. 

So,  the  State  law  will  control  as  to  the  right  of  trial  by  jury."" 

69.  Shelton  v.  Parker,  11  A.  B.  R.  Beede,  11  A.  B.  R.  387,  120  Fed.  853  (D. 
153,  66  Neb.  610.  Compare,  "Direct-  C.  N.  Y.) ;  Skilton  v.  Codington,  15  A. 
ing     Verdict    on   Question     of     Insol-       B.  R.  819,  185  'N.  Y.  80. 

vency,"  §  1770  3/5.  74.  Joseph     v.  Raff,    9  A.   B.     R.  237 

70.  Andrews  v.     Mather,  9  A.     B.  R.       (App.  Div.  Sup.  Ct.  N.  Y.). 

SOO,     134  Ala.    358;  Grunsfeld     Bros.  v.  That    he    need    not   give    security,    in 

Brownell,     11  A.  B.    R.  601   (Sup.     Ct.  New  York,  or  at  any  rate   that  no  ex 

New   Mexico).  parte  order  therefor  will  lie,  see  Ryker 

71.  Westall  v.  Avery,  22  A.  B.  R.  673,  -u.  Gwynne,  21  A.  B.  R.  95  (Sup.  Ct.  N. 
171  Fed.  626  (C.  C.  A.  N.  Car.).  Y.   Sp.   Term);   Kronheld   v.   Leibman, 

72.  Reber  v.  Ellis  Bros.,  25  A.  B.  R.  79  N.  Y.  Supp.  1083. 

567,  185  Fed.  313   (D.  C.  Pa.).  75.   In   re    Havens,   25   A.    B.   R.   116, 

73.  Gove  V.  Morton  Trust  Co.,  12  A.       182   Fed.  367   (D.   C.   N.  Y.). 

B.   R.   297,   96  App.   Div.   177    (Sup.   Ct.  76.     Allen  v.  Gray,  25     A.  B.  R.     423 

N.  Y.  App.    Div.).      Compare,    In     re       (N.  Y.). 
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A  suit  to  set  aside  a  fraudulent  transfer  being,  under  state  rules,  in 
equity,  it  is  proper  to  deny  a  jury  trialJ''  So,  also,  the  rules  of  the  state 
court  will  prevail  as  to  directing  a  verdict  when  the  facts  are  undisputed^* 


Pleadings  and  Practice  in  Proceedings  to  Set  Aside  and  Recover 

PrEEErEncEs. 

§  1761.  Representative  Capacity  of  Trustee  to  Be  Alleged. — The 

representative  capacity  of  the  trustee  of  course  must  be  alleged.  But  the 
entire  pleading  may  be  taken  to  ascertain  the  allegation.''^  Also,  whether 
the  suit  is  brought  in  a  state  court  ^^  or  in  the  federal  court  the  trustee's, 
appointment  should  be  proved. 

§  1761^.  Pleading  Claims  of  Creditors  and  Inadequacy  of  Assets. 
— The  trustee  need  not  plead,  nor  prove,  specifically,  that  claims  against  the 
bankrupt  have  been  filed  and  allowed,  although  it  is  probably  necessary  to 
plead  and  prove  in  some  form  that  the  bankrupt  is  indebted  to  general 
creditors  who  may  share  in  the  preference  recovered.®^ 

Gering  v.  Leyda,  36  A.  B.  R.  137,  186  Fed.  110  (C.  C.  A.  Neb.):  "It  is. 
contended  in  behalf  of '  plaintiffs  in  error  that  the  trustee's  petition  failed  to- 
state  a  cause  of  action  entitling  him  to  recover  a  preference  because  it  is  not 
averred  therein  that  at  the  time  of  the  commencement  of  the  action  the  claims 
of  any  creditors  had  been  proved  and  allowed  against  the  estate  of  the  bank- 
rupt. In  our  opinion  it  was  not  necessary  for  the  trustee  to  allege  and  prove 
that  claims  of  creditors  had  been  filed  and  allowed  against  the  estate  of 
the  bankrupt  prior  to  the  commencement  of  the  suit.  The  trustee's  petitioa 
alleged  that  at  the  time  of  the  transfer  in  question  the  bankrupt  was  hopelessly 
insolvent  and  that  his  indebtedness  amounted  to  over  $34,000  and  that  the  only 
unexempt  property  then  owned  by  him  was  the  stock  of  merchandise  conveyed 
to  plaintiffs  in  error,  and  we  are  of  opinion  that  these  allegations  sufficiently 
charged  that  at  the  time  of  the  transfer  complained  of  the  bankrupt  was  in- 
debted to  general  creditors,  who  were  not  secured,  and  who  were  entitled  t& 
share  in  the  preference  recovered.  We  think  the  trustee's  petition  stated  a 
good  cause  of  action,  for  the  recovery  of  a  preference.  Swartz  v.  Fourth. 
Nat'l  Bank  (C.  C.  A.  8th  Cir.),  8  A.  B.  R.  673,  117  Fed.  1;  Coder  v.  McPherson,  18 
A.  B.  R.  523,  152  Fed.  951  (C.  C.  A.  8th  Cir.);  Wright  v.  Skinner  Mfg.  Co.  (C.  C. 
A.  2nd  Cir.),  20  A.  B.  R.  527,  162  Fed.  315;  Tumlin  v.  Bryan  (C.  C.  A.  5th  Cir.), 

77.  Allen  v.  Gray,  24  A.  B.  R.  642,  Defense  that  title  had  never  passed 
105  N.  Y.  App.  Div.  643.                                 because  of  misrepresentation,  and  that 

78.  Shale  v.  Farmers'  Bank,  25  A.  B.  the  sale  had  been  rescinded,  should 
R.  888,  83  Kan.  649.  aver  intent  to   deceive   and   actual   re- 

79.  Newland  v.  Zedikow,  11  A.  B.  R.  liance  on  the  misstatements.  Lumber 
770,  80  N.  Y.  Supp.  378.  Co.  v.  Taylor,  14  A.  B.  R.  331,  137  Fed. 

Miscellaneous     decisions:     Richter  v.  321  (C.  C.  A.  Penn.). 

Nimmo,  6  A.  B.  R.  680,  71  N.  Y.  Supp.  80.  McKey  v.  Smith,  28  A.  B.  R.  864 

501;   Chism  V.   Bank,  5  A.  B.   R.  56,  77  355  111.  465. 

Miss.    599;    Lesser   v.    Bradford    Realty  81.    Compare   ante,    §§   1731,   1736,   et 

Co.,  17  A.  B.  R.  534,  116  App.  Div.  213  seq. 
(N.  Y.). 
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SI  A.  B.  R.  319,  165  Fed.  166;  In  re  Leech  (C.  C.  A.  6th  Cir.),  22  A.  B.  R.  599,  171 
Fed.  622. 

"(1)  It  is  not  necessary  in  such  a  case  for  the  trustee  to  plead  and  prove  that 
■<:Iaims  against  the  bankrupt  have  been  filed  and  allowed;  (2)  it  is  necessary 
for  him  to  plead  and  prove  that  the  bankrupt  is  indebted  to  general  creditors 
who  may  share  in-  the  preference  recovered  (3)  the  complaint  sufficiently  al- 
leges that  the  bankrupt  was  indebted  in  an  amount  very  much  in  excess  of 
the  claims  secured  by  the  preference  so  that  it  is  sufficient  in  this  regard;  (4) 
the  defendants  below  by  objecting  to  the  proof  of  indebtedness  of  the  bankrupt 
on  the  ground  that  such  proof  was  immaterial  and  obtaining  a  ruling  sustain- 
ing this  objeQtion,  estopped  themselves  from  claiming  that  evidence  of  such 
indebtedness  was  requisite  to  sustain  the  trustee's  cause  of  action,  notwith- 
standing this  ruling,  sufficient  evidence  crept  into  the  case  to  constitute  sub- 
stantial evidence  of  indebtedness  of  the  bankrupt  to  general  creditors  not  se- 
cured." 

It  has  been  held  that  the  petition  must  allege  an  insufficiency  of  assets  in 
the  trustee's  hands.^^  Where  proof  of  insolvency  at  the  time  of  the  al- 
leged preference  is  made  at  the  trial,  such  proof  is  primia  facie  proof  that 
insolvency  existed  at  the  time  of  the  filing  of  the  bankruptcy  petition.^* 

§  1762.  Each  Element  of  Preference  to  Be  Alleged  and  Proved. 

— Each  element  of  the  preference  must  be  alleged  and  proved. ^^ 

§  1763.  Insolvency  at  Time  of  Transfer. — Thus,  the  petition  to 
recover  the  preference  must  allege  that  the  bankrupt  was,  at  the  time, 
insolvent,®^  and  an  allegation  that  he  was  in  failing  circumstances  and  un- 
able to  meet  his  debts  is  insufficient  on  demurrer,  such  allegation  not  being 
the  equivalent  of  insolvency.®'^  But  the  pleader  should  not  allege  the 
amount  of  the  indebtedness,  nor  the  value  of  the  debtor's  assets.*® 

§  1763  1/10.  Admissibility  of  Schedules,  Inventory  and  Ap- 
praisal, and  General  Examination  of  the  Bankrupt. — We  have  pre- 
viously seen  that  the  schedules  filed  by  the  bankrupt  are  inadmissible  against 
the  alleged  preferred  creditor  to  prove  the  bankrupt's  insolvency,  being 
merely  the  admissions  of  an  assignor  after  he  has  parted  with  his  interest 
to  the  alleged  preferred  creditor ;  ^^    we  have  also  discussed  the  admissibil- 

83.  Lesser  v.  Bradford  Realty  Co.,  Ct.  Okla.) ;  McKey  v.  Smith,  28  A.  B. 
15  A.  B.  R.  123,  47   N.  Y.  Misc.  463.  R.    864    (Sup.    Ct.    111.). 

84.  Estoppel  of  Defendants  by  Ob-  Stating  Facts  Both  as  to  Fraudulent 
taining  Favorable  Ruling  Excluding  Transfer  and  as  to  Preference. — Com- 
Evidence  of  Indebtedness. — Gering  v.  pare  Carey  v.  Donohue,  31  A.  B.  R. 
Leyda,  26  A.   B.   R.   137,   186   Fed.   110  210,  209  Fed.  328  (C.  C.  A.  Ohio). 

(C.   C.  A.   Neb.).  Se.  In  re  Leech,  S3  A.  B.  R.  599,  171 

85.  In  re  Leech,  23  A,  B.  R.  599,  171  Fed.  622  (C.  C.  A.  Ky.),  quoted  ante  at 
Fed.   623    (C.    C.   A.   Ky.),   quoted   at   §       §  1377. 

1277;  In  re  Carlile,  39  A.  B.  R.  333,  199  87.  Martin  v.  Bigelow,  7  A.  B.  R.  218 

Fed.  612   (D.  C.  N.  Car.);  Utah  Ass'n  (Sup.  Ct.  N.  Y.). 

of   Credit    Men  v.   Boyle    Fur.    Co.,   26  88.   Crooks  v.  People's   Bk.,   3  A.   B. 

A.  B.  R.  867  (Sup.  Ct.  Utah);  Rodolf  v.  R.  243,   46   N.   Y.  App.   Div.   335. 

First  Nat.  Bank,  28  A.  B.  R.  897  (Sup,  89.  See  ante,  §  1356. 


1642  REMINGTON    ON    BANKRUPTCY.  §    1764 

ity  of  the  inventory  and  appraisal  taken  in  the  bankruptcy  court.^"  We 
have  seen,  further,  that  a  general  examination  of  the  bankrupt  is  competent 
as  an  admission  in  subsequent  litigation  against  the  bankrupt  himself  but 
that  it  is  not  admissible  against  any, other  party. ^^ 

§  1763  2/10.  Admissibility  of  Bankrupt's  Books.— Books  of  the 
bankrupt  are  competent  evidence  on  the  question  of  his  insolvency.^^  Qf 
course,  their  competency  is  not  on  the  basis  of  their  being  admissions,  but 
rather  on  their  being  contemporaneous  memoranda. 

§  1763  3/10.  Whether  Sale  by  Receiver  in  State  Court  or  by 
Trustee  in  Bankruptcy  Competent. — Whether  sales  by  a  receiver  in 
the  state  court  or  by  the  trustee  in  the  bankruptcy  court  are  evidence  of  the 
value  of  the  assets,  in  a  suit  between  the  trustee  and  a  preferred  creditor, 
is  discussed  ante,  in  §  1358. 

§  1763  4/10.  Referee's  Allowance  of  Claims,  Whether  Admissi- 
ble.— Whether  the  referee's  allowance  of  claims  are  admissible  as  to  the 
liabilities  of  the  bankrupt  is  discussed  ante,  §  1359;    also,  post,  §  1771. 

§  1763  5/10.  Return  of  Execution  Unsatisfied,  Whether  Prima 
Facie  Proof  of  Insolvency. — It  has  been  held  that  the  return  of  an  exe- 
cution unsatisfied  in  whole  or  in  part  is  not  even  prima  facie  proof  of  in- 
solvency.^^ 

§  1764.  Reasonable  Cause  of  Belief. — It  must  allege  that  the  cred- 
itor had  reasonable  cause  to  believe  that  enforcement  of  the  transfer  would 
effect  a  preference,  and  such  fact  must  be  alleged  definitely  and  certainly.''* 

Carey  v.  Donohue,  31  A.  B.  R.  210,  209  Fed.  328  (C.  C.  A.  Ohio):  "It  is 
true,  as  counsel  claim,  that  this  court  has  held  that  in  a  suit  to  set  aside  a 
voidable  preference,  it  is  necessary  to  allege  that  the  person  receiving  the  pref- 
erence had  reason  to  believe  that  it  was  intended  to  give  'a  preference  for- 
bidden by  law.'  In  re  Leech,  23  A.  B.  R.  599,  171  Fed.  625.  While  that  de- 
cision was  rendered  before,  and  the  present  transaction  occurred  since,  the 
amendment  of  1910  to  §  60  b,  yet  the  element  of  reasonable  belief  of  the  creditor 
remains  as  a  fact  necessary  in  substance  to  allege." 

90.  See  ante,  §  1357.  But   it     should  not    allege  why     the 

91.  See  ante,  §  1555.  creditor  had  such  reasonable  cause,  nor 

92.  See  ante,  §'  1335.  the  evidence  to  demonstrate  it.  Crooks 

93.  See  ante,  §  1361.  v.    People's    Bk.,    3    A.    B.    R.    244,    46 

94.  Johnson  v.  Anderson,  11  A.  B.  R.       N.  Y.  App.  Div.  335. 

394    (Sup.   Ct.   Neb.);   Peck  v.   Cornell,  Obiter,   Carey  v.   Donohue,   31  A.   B. 

8  A.  B.  R.  500  (Super.  Ct.  Pa.);  In  re  R.  210,  209  Fed.  328  (C.  C.  A.  Ohio). 
Blair,  4  A.  B.  R.  220,  103  Fed.  987   (D.  The    test    of   sufficiency    for    submis- 

C.  N.  Y.).  sion  to  the  jury  is   not  to  rest  on  as-  , 

It  is  not  necessary  also  to  allege  that  sertions  of  lack  of  intent  or  belief  but 

the  creditor  had  reasonable  grounds  to  on    inferences     which    may    fairly     be 

believe    the   debtor   was   insolvent:   be-  drawn      from   the      facts    in    evidence, 

lief  of  insolvency  is  included  within  be-  Obiter     (creditor     being     exonerated), 

lief  of     preferential  intent.       Compare,  Hamilton  Bank  v.  Balcomb,  24  A.  B.  R. 

ante,   §  1404.     Contra,  Hicks  v.  Lang-  338,  177  Fed.  155  (C.  C.  A.  Ills.), 
horst,  6    A.  B.     R.  178     (Com.      Pleas 
Ohio). 
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However,  on  appeal  from  a  decree  in  favor  of  the  trustee,  the  failure  of 
the  petition  to  allege  the  existence  of  the  reasonable  cause  for  belief  will 
only  cause  a  reversal  and  remanding  of  the  cause  for  the  purpose  of  ap- 
propriate amendment  and  re-entry  of  the  decree. ^^ 

§  1765.  Effect  of  Transfer  to  Give  Greater  Percentage  of  Debt. 

— It  must  allege  that  the  effect  was  to  give  the  creditor,  etc.,  a  greater  per- 
centage of  his  claim  than  some  other  of  the  same  class ;  ^®  but  it  need  not  set 
forth  facts  showing  why.^'^  It  need  not,  on  the  other  hand,  allege  the 
legal  conclusion  if  it  does  set  forth  the  facts. ^* 

West  V.  Bank  of  Lahoma,  16  A.  B.  R.  733,  16  Okla.  508:  "A  petition  by  a 
trustee  in  bankruptcy  against  a  creditor  of  the  bankrupt  to  recover  money 
alleged  to  constitute  a  preferential  transfer,  must,  among  other  averments, 
show  that,  if  the  transfer  is  permitted  to  stand,  the  creditor  will  receive  a 
greater  percentage  of  its  debt  than  other  creditors  of  the  same  class,  and, 
failing  to  show  such  state  or  facts,  it  is  not  error  to  sustain  a  demurrer  to 
such  petition." 

§  1766.  Antecedent  Debt. — It  must  also  be  alleged  and  proved  that 
the  transfer  was  to  apply  upon  an  antecedent  debt.^® 

§  1767.  Facts,  Not  Evidence,  nor  Legal  Conclusions,  to  Be 
Pleaded. — The  pleader  is  to  state  facts,  not  to  demonstrate  them  nor  al- 
lege the  evidence  of  them.i  And  the  legal  conclusion  that  the  transfer  is 
voidable  is  not  necessary  when  the  facts  pleaded  show  it  to  be  voidable.^ 

§  1768.  Burden  of  Proof  of  Each  Element  on  Trustee.— The  bur- 
den of  proof  is  on  the  trustee  to  prove  each  element  of  the  preference.^ 

Tumlin  V.  Bryan,  21  A.  B.  R.  319,  165  Fed.  166  (C.  C.  A.  Ga.) :  "The  burden 
of  proof  is  on  the  complainant,  and,  unless  he  shows  by  sufficient  evidence 
the  elements  of  a  voidable  preference,  he  is  not  entitled  to  recover.  He  must, 
prove  that  the  bankrupts  (1)  while  insolvent,  (3)  within  four  months  of  the 
bankruptcy,  (3)  made  a  transfer  of  the  property,  e.  g.,  a  payment  of  money, 
(4)  and  that  the  creditor  receiving  the  payment  was  thereby  enabled  to  obtain 
a  greater  percentage   of  his   debts  than   other  creditors   of  the   same   class;   and 

95.  Carey  v.  Donohue,  31  A.  B.  R.  pell,  7  A.  B.  R.  608,  113  Fed.  545  (D. 
310,  309  Fed.  338  (C.  C.  A.  Ohio).  C.    Va.).     As   to   reasonable    cause    for 

96.  Crooks  v.  People's  Bk,  3  A.  B.  belief,  In  re  Keith  v.  Gettysburg  Nat'l 
R.  343,  46  App.  Div.  N.  Y.  335.  Bk.,  10  A.   B.   R.   762,   23   Penn.   Super. 

97.  Crooks  v.  People's   Bk.,   3  A.   B.       Ct.  i4. 

R.  243,  46  App.  Div.  N.  Y.  335.  See     ante,   §§    7751^,     140354;   In     re 

98.  Lesser  v.  Bradford  ^^ealty  Co.,  17  Pfaffinger  (arising,  however,  on  ob- 
A.  B.    R.  536,  116  App.  Div.  313  (N.  Y.).  jection   to   allowance   of   claim),    18   A. 

99.  Lesser  v.  Bradford  Realty  Co.,  15  B.  R.  570,  175  Fed.  359  (D.  C.  N.  Y.). 
A.  B.  R.  123,  47  N.  Y.  Misc.  463  (N.  partially  to  same  effect,  Allen  v.  Gray, 
Y.  Sup.  Ct.,  affirmed  17  A.  B.  R.  534).  21  A.  B.  R.  828  (N.  Y.  Sup.  Ct.) ;  Getts 

Definition    of  "Antecedent     Debt." —  v.    Janesville    Grocery    Co.,    21    A.    B. 

See  ante,  §§  123,  1314.  R.   5,   163   Fed.   417    (D.   C.  Wis.);   Cal- 

1.  Crooks  V.  People's  Bk.,  3  A.  B.  R.  houn  County  Bank  v.  Cain,  18  A.  B.  R. 
243,  46  App.  Div.  N.  Y.  335.  509,   153   Fed.   983    (C.    C.   A.   W.   Va.) ; 

2.  Lesser  v.  Bradford  Realty  Co.,  17  but  compare,  where  transfer  is  to  a  rel- 
A.  B.  R.  537,  116  App.  Div.  312  (N.  Y.).  ative.   In   re   Sanger,   33   A.   B.    R.    145, 

3.  As  to  insolvency,  see  In  re  Chap-  169   Fed.  733   (D.   C.  W.   Va.). 
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it  must  also  be  proved,  (5)  that  the  person  receiving  the  payment  or  to  be 
benefited  thereby,  had  reasonable  cause  to  believe  that  it  was  thereby  intended 
to  give  a  preference.'' 

§  1769.  Demand  Not  Requisite. — No  allegation  of  demand  is  neces- 
sary, and  no  demand  need  be  proved;*  for  the  beginning  of  the  action  is 
sufficient  demand,  even  if  the  action  be  in  trover.^  Demand  is  unnecessary 
where  it  would  be  useless.® 

§  1770.  Nor  Tender  Back. — The  trustee  need  not  tender  back  any 
of  the  preference  actually  already  received.'' 

§  1770J.  On  Surrender,  Creditor  Entitled  to  Prove  Claim  for 
Share  of  Dividends. — After  the  transfer  has  been  set  aside,  the  creditor 
is  entitled  to  prove  his  claim  for  sharing  in  dividends.^ 

§  1770^.  Or,  Dividends  May  Be  Offset.— And  if  the  suit  be  in  the 
bankruptcy  court  wherein  the  estate  is  being  administered,  the  decree  may 
provide  for  applying  the  dividends  on  the  amount  ordered  surrendered, 
the  preferential  transferrer  being  entitled  to  his  dividend,  in  any  event. 

Page  V.  Rogers,  311  U.  S.  581,  31  A.  B.  R.  496:  "Now  that  this  litigation 
has  come  to  an  end,  and  the  defendant  has  been  compelled  to  surrender  the 
preference  which  he  received,  he  is  entitled  to  prove  his  claim  and  to  receive 
a  dividend  on  it  upon  an  equality  with  other  creditors.  Keppel  v.  Tiffin  Sav. 
Bank,  197  U.  S.  356,  13  Am,.  B.  R.  553,  49  L.  Ed.  790,  35  Sup.  Ct.  Rep.  443. 
In  view  of  the  fact  that  this  suit  was  brought  in  the  bankruptcy  court  itself, 
and  a  final  decree  is  to  be  entered  by  the  judge  of  that  court,  it  is  entirely 
practicable  to  avoid  the  circuitous  proceeding  of  compelling  the  defendant  to 
pay  into  the  bankruptcy  court  the  full  amount  of  the  preference  which  he  has 
received,  and  then  to  resort  to  the  same  court  to  obtain  part  of  it  back  by 
way  of  dividend." 

•  But  if  the  suit  be  in  another  court  it  has  been  held  that  the  preferred 
creditor  may  not  offset  but  must  surrender  first  and  then  prove  his  claim 
for  dividends  on  the  whole  amount.^  However,  even  where  the  suit  be 
thus  in  another  court,  it  probably  is  the  better  rule  that  if  the  suit  be  in  a 
court  of  equity  the  preferred  creditor  may  still  retain  his  prospective  divi- 
dend, the  court  sometimes  requiring  the  giving  of  a  bond  as  a  condition  of 
such  retention.!'' 

§  177 Of.  Amendment. — Amendments   are   permitted,   under   the   or- 

4.  Eau   Claire   Nat'l  Bk.  v.  Jackman,  R.  656,  81  Net.  750,  quoted  at  §  1192. 
17  A.  B.  R.  675,  304  U.  S.  522  (affirm-  8.  See  ante,  §  772;  Templeton,  Trus- 
ing  135  Wis.  478);  Wright  v.  Skinner,  tee,  v.  Kehler,  23  A.  B.  R.  39,  173  Fed. 
14  A.   B.   R.   500,  136   Fed.   694    (D.   C.  574  (D.  C.  Pa.);  Page  v.  Rogers,  21  A. 
N.  Y.).  B.  R.  496,  311  U.  S.  581. 

5.  Eau  Claire  Nat'l  Bk.  v.  Jackman,  9.  Templeton  v.  Kehler,  33  A.  B.  R. 
17  A.   B.   R.  675,   204  U.   S.  532.  39,  173  Fed.  574   (D.   C.  Pa.). 

6.  Utah  Ass'n  v.  Boyle  Furniture  Co.,  10.  Ommen,  Trustee,  v.  Talcott,  33  A. 
31  A.   B.   R.  488,  39  Utah   518.  B.    R.    807,   154   Fed.   538    (D.    C.    N.   Y. 

7.  Stern,  Falk  &  Co.  v.  Trust  Co.,  7  partly  reversed,  on  other  grounds,  S. 
A  B  R.  305,  113  Fed.  501  (C.  C.  A.  C,  36  A.  B.  R.  689,  188  Fed.  401). 
Ky.);  obiter.  Drew  v.  Myers,  33  A.  B.  See  also,  §§  775,  1178,  1179;^^. 
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diiiary  rules.    Permission  to.  amend  may  be  refused  where  the  amendment 
tendered  fails  to  state  a  cause  of  action. 

Johnson  v.  Anderson,  11  A.  B.  R.  294,  70  Neb.  233,  "*  *  *  the  court  in  the 
exercise  of  a  reasonable  discretion,  properly  refused  to  allow  the  plaintifif  to 
amend  his  petition,  where  the  amendment  tendered  failed  to  allege  that  the  de- 
fendant to  whom  the  payment  was  made  by  the  insolvent  within  four  months 
before  the  filing  of  the  petition  in  bankruptcy,  had  reasonable  ground  to  be- 
lieve that  by  such  payment  a  preference  was  intended"  [now,  "would  be  effected"]. 

§  1770^.  Procedure  to  Follow  Procedure  of  Forum. — Whether 
the  suit  be  instituted  in  the  State  or  in  the  federal  court,  the  procedure 
follows  the  usual  course  of  procedure  of  the  court  where  the  action  is 
pending. 

Westall  V.  Avery,  22  A.  B.  R.  673,  171  Fed.  626  (C.  C.  A.  N.  Car.):  "It  is 
also  well  settled  that  a  proceeding  instituted  by  a  bankrupt's  trustee  to  set 
aside  fraudulent  conveyances  or  illegal  preferences  is  not  a  proceedings  in 
bankruptcy  but  while  ancillary  to  such  proceedings  and  authorized  by  the 
Bankruptcy  Act  to  be  instituted  in  either  the  Federal  District  Court  or  in  a 
State  Court  of  competent  jurisdiction,  it  must  be  governed,  so  far  as  pleading 
and  practice  are  concerned,  by  the  laws  and  rules  of  the  court  where  it  is 
instituted." 

§  1770|.  Directing  a  Verdict. — Thus,  the  court,  in  some  juris- 
dictions may  direct  a  verdict  on  the  question  of  insolvency. 

Utah  Ass'n  v.  Boyle  Furniture  Co.,  31  A.  B.  R.  488,  39  Utah  518:  "One  of  the 
principal  reasons  assigned  in  the  petition  for  a  rehearing  why  a  rehearing 
should  be  granted  was  that  we  had  erred  in  holding  that  there  was  not  suffi- 
cient evidence  of  the  bankrupt's  insolvency  to  require  a  submission  of  that 
question  to  the  jury.  *  *  *  "We  have  again  carefully  gone  over  the  whole 
list  of  the  property  claimed  by  counsel  and  the  valuation  put  upon  it  by  them, 
and,  without  going  into  the  details  of  setting  forth  the  several  items  we  are 
more  firmly  convinced  than  ever  that  under  no  possible  view  of  the  evidence 
could  a  jury  of  reasonable  men  have  found  that  the  bankrupt's  property,  taken 
at  a  fair  valuation  at  the  time  of  the  transfer  was  sufficient  to  pay  his  debts 
which  were  undisputed.  *  *  *  The  District  Court  committed  no  error  in 
determining  as  a  question  of  law,  that  the  bankrupt  was  insolvent  at  the  time 
oi  the  transfer." 

§  1770|-.  Interest. — The  preferential  transferee  is  chargeable  with 
interest,  although  it  is  not  clear  as  to  the  time  from  which  the  interest 
should  begin,  whether  from  the  date  of  the  transfer,  the  date  of  demand, 
or  the  date  of  notice. 

Compare  Ommen,  Trustee,  v.  Talcott,  23  A.  B.  R.  572.  175  Fed.  261  (D;  C. 
N.  Y.  partly  reversed  but  on  other  grounds,  S.  C,  26  A.  B.  R.  689,  188  Fed.  401): 
"First  as  regards  the  question  of  interest.  By  December  19th,  1902, 
the  defendant  had  received  clear  intimation  that  the  receiver  regarded  his 
possession  as  wrongful,  for  he  attempted  by  summ,ary  order  to  obtain  pos- 
session. It  is,  of  course,  quite  true,  at  least  in  theory,  that  a  subsequent 
trustee  might  not"  agree  with  the  receiver,  but  I  am  satisfied  that  the  defend- 
2  R  B— 46 
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ant  took  his  chances  in  retaining  possession  after  that  time,  and  that  no  de- 
mand was  necessary.  From  then  he  became  a  trustee  ex  maleficio,  having 
seized  from  the  estate  property  which  he  had  no  right  to  retain,  and  which 
he  knew  was  being  claimed.  Interest  must  therefore  be  charged  against  him 
at  least  from  the  time  when  he  sold  the  property,  and  I  can  see  no  reason 
why  he  should  not  pay  interest  at  the  legal  rate.  Were  he  a  duly  constituted 
trustee  he  would  be  obliged  to  pay  only  such  interest  as  he  in  fact  received 
or  should  have  got,  but  I  think  it  will  not  be  contended  that  he  has  any  such 
exemption  from  the  time  when  his  retention  became  wrongful.  A  question 
does  arise  as  to  interest  between  December  15th,  1902,  and  the  date  of  sale  of 
the  property,  which  was  all  substantially  completed  by  the  end  of  June,  1903. 
As  this  suit  was  in  the  first  instance  to  obtain  the  property  itself  and  not  an 
action  of  conversion,  I  do  not  think  that  interest  should  be  charged  against 
the  defendant  while  the  property  remained  in  specie.  While  the  contract  au- 
thorized the  sale,  it  certainly  did  not  mean  to  authorize  his  possession  either 
of  the  property  or  of  the  proceeds.  I  shall,  therefore,  charge  him  with  in- 
terest at  six  per  cent,  from  the  date  of  the  sale  of  each  article  and  from  the 
collection  of  each  account." 

Utah  Ass'n  v.  Boyle  Furniture  Co.,  31  A.  B.  R.  448,  39  Utah  518:  "We  are  of  the 
opinion  that  in  view  of  the  authorities  interest  should  be  allowed  from  the 
time  it  is  shown  that  the  transferees  wrongfully  held  the  property  or  money 
received  by  him,  i.  e.,  from  the  time  a  demand  is  made  upon  him  to  return  the 
same,  and,  in  case  no  formal  demand  is  made,  then  from  the  time  a  suit  is  in- 
stituted to  recover  back  the  money  or  property,  since  the  commencement  of  an 
action  in  itself  constitutes  a  demand.  This  rule  seems  to  be  based  upon  the 
theory  that  before  demand  for  the  property  or  money  is  made  the  party  re- 
ceiving and  holding  the  same,  although  it  may  constitute  a  preference,  is, 
notwithstanding,  not  holding  it  wrongfully,  and  that  he  is  not  chargeable  with 
interest  until  he  does  so." 

§  1770|.  Reimbursement  for  Expenses,  etc. — It  has  been  held  that 
the  preferential  transferee  may  not  be  given  compensation  nor  expenses 
for  the  care  of  the  property  after  notice  or  demand  by  the  trustee. 

Ommen,  Trustee,  v.  Talcott,  23  A.  B.  R.  572,  175  Fed.  261  (D.  C.  N.  Y. 
partly  reversed,  but  on  other  grounds,  S.  C,  26  A.  B.  R.  689,  188  Fed.  401): 
"As  to  the  items  of  'discharge,'  prior  to  January  15th,  they  must  be  all  dis- 
allowed in  accordance  with  the  well-settled  rule  that  any  services  rendered, 
or  disbursements  made,  by  a  trustee  ex  maleficio,  are  made  upon  his  own  ac- 
count, and  cannot  be  credited  to  him  when  he  comes  to  account  in  a  court 
of  equity.  There  is  nothing  unjust  in  this.  The  defendant  wrongfully  seized 
the  goods  and  at  once  began  selling  them,  which  he  had  no  right  to  do,  and 
which  he  knew  he  would  be  held  liable  for  doing.  In  selling  them  he  made 
certain  disbursements,  but  they  were  not  made  at  the  request  of  the  trustee 
or  of  receiver  or  of  any  other  person.  By  all  rules  of  equity  they  must  be 
held  to  be  purely  voluntary,  and  he  cannot  credit  himself  with  them." 

subdivision  "v)!' 

Res  Adjudicata  in  Actions  by  or  against  Trustbes. 

§  1771.  Referee's  Order  of  Allowance  or  Disallowance,  Res  Ju- 
dicata.—The  referee's  order  of  allowance  or  disallowance  of  a  claim  is  res 
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judicata  in  subsequent  actions  between  the  same  creditor  and  the  trustee. ^^ 

Clendening  v.  Red  River  Valley  Nat'l  Bk.,  11  A.  B.  R.  245  (Sup.  Ct.  N.  Dak.): 
"*  *  *  referees  are  judicial  officers  clothed  with  power  to  adjudicate 
in  the  first  instance  over  the  allowance  or  disallowance  of  claims  presented 
against  the  bankrupt's  estate,  and  their  findings  are  entitled  to  the  respect 
and  credit  given  to  officers  acting  judicially.  *  *  *  It  is  unnecessary  to  say 
that  we  have  no  supervisory  or  appellate  jurisdiction  over  referees  in  bank- 
ruptcy or  over  the   decisions  of  courts  of  bankruptcy. 

"The  question  which  the  plaintiff  seeks  to  have  us  determine  has  been 
judicially  determined  by  a  tribunal  having  jurisdiction,  and  is  therefore  binding 
upon  us.  Smith  v.  Walker,  77  Ga.  289,  3  S.  E.  256.  Whether  the  referee 
intended  to  decide  these  questions  is  not  material.  As  we  have  seen,  they 
were  necessarily  involved,  and  were  in  fact  determined  by  his  adjudication. 
Whether,  his  decision  was  right  or  wrong  we  need  not  discuss.  It  is  suf- 
ficient for  the  purpose  of  this  case  to  say  that  the  question  has  been  adjudi- 
cated by  the  order  of  allowance  made  by  the  referee,  and  that  the  same  has 
not  been  reconsidered  by  him  or  reversed  by  the  judge  upon  a  petition  for 
review.  If  the  trustee  was  dissatisfied  with  the  adjudication  made  by  the 
referee,  he  had  a  speedy  remedy  in  the  bankruptcy  court  upon  a  petition  for 
review,  and  also  by  appeal  from  the  order  of  the  bankruptcy  court  if  adverse 
to  him." 

And  State  courts  are  without  power  to  review,  revise  or  reverse  a  ref- 
eree's order  allowing  a  claim. ^^ 

In  re  Osborne's  Sons,  24  A.  B.  R.  65,  177  Fed.  184  (C.  C.  A.  N.  Y.) :  "In 
it  depositors  in  an  insolvent  national  bank  in  the  hands  of  the  comptroller  of 
the  currency  whose  claims  had  been  paid  in  full  were  held  entitled  to  interest 
on  the  ground  that  when  their  claims  were  proved  to  the  satisfaction  of  the 
comptroller  they  were  to  be  treated  as  judgments.  Mr.  Justice  Swayne  said  at 
page  438:  'The  fiftieth  section  of  the  National  Banking  Act,  13  Stat.  113,  reqijires 
the  comptroller  of  the  currency  to  apply  the  moneys  paid  over  to  him  by  the  re- 
ceiver "on  all  such,  claims  as  may  have  been  proved  to  his  satisfaction,  or  adjudi- 
cated in  a  court  of  competent  jurisdiction."  The  act  is  silent  as  to  interest  upon 
the  claims  before  or  after  proof  or  judgment.  Can  it  be  doubted  that  a  judgment, 
if  taken,  would  include  interest  down  to  the  time  of  its  rendition?  Section  996 
of  the  Revised  Statutes,  page  182,  declares  that  all  judgments  in  the  courts 
of  the  United  States  shall  bear  the  same  rate  of  interest  as  judgments  in  the 
courts  of  the  States  respectively  where  they  are  rendered.  Interest  is  allowed 
by  the  law  of  New  York  upon  judgments  from  the  time  they  are  prefected. 
Rev.  Code  of  N.  Y.  (Ed.  1859),  Vol.  Ill,  page  637.  If  these  claims  had  been 
put  in  judgment,  whether  in  a  court  of  the  United  States  or  in  a  State  Court 
of  that  State,  the  result  as  to  interest  upon  the  judgment  would  have  been  the 
same.  It  was  unnecessary  to  reduce  them  to  judgment,  because  they  were 
proved  to  the  satisfaction  of  the  comptroller.     After  they  were  so  proved,  they 

11.   Contra,  unless  perhaps  the  same  of  "allowance."'     It  is  the  referee  who, 

issue  were  actually  litigated,   Buder  v.  by  §   1   of  the   Bankrupt  Act,   as   "the 

Columbia  Distill.   Co.,  9  A.   B.   R.  331,  court  of  bankruptcy,"  makes  the  order 

70  S.  W.  508,  96  Mo.  App.  558.     Com-  of  allowance,  and  it  is  res  adjudicata. 

pare,  ante,  §  1359  and  §  791.  There  is  no  such  thing  as  an  allowance 

Contra,  Credit  Men  v.  Furniture  Co.,  by  the  trustee. 

26   A.    B.    R.   867    (Utah),  wherein   the  ig.    Clendening  v.  Red  River  Valley 

court  erroneously  speaks  of  an  allow-  Nat'l     Bk.,    11    A.     B.    R.     245,    12     N. 

ance  by  the  "trustee."     The  trustee  is  Dak.  51. 
a  party  and  does  not  make  the  order 
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were  of  the  same  efficacy  as  judgments,  and  occupied  the  same  legal  ground. 
Hence,  they  are  within  the  equity,  if  not  the  letter  of  these  statutes,  and  bear 
interest  as  judgments  would  have  done.  Sedgw.  on  Constr.,  311,  315.'  We 
think  that  allowed  claims  in  bankruptcy  are  as  much  entitled  to  be  treated  as 
judgments.  Section  57  of  the  Bankruptcy  Act  provides  that  the  proof  of  debts 
shall  be  in  writing  signed  and  sworn  to  by  the  creditor,  stating  the  considera- 
tion and  other  particulars,  and  when  this  proof  is  filed  in  the  court  or  before 
the  referee  the  claim  shall  be  allowed  unless  objected  to.  The  subject  is 
further  regulated  by  General  Order  XXI  and  by  forms  prescribed  by  the 
Supreme  Court." 

So,  likewise,  are  the  United  States  District  Courts  unless  by  way  of  due 
appeal  or  on  petition  for  review. 

§  1772.  Also  His  Order  Determining  Validity  and  Priority  of 
Liens. — The  referee's  order  determining  the  validity  and  priority  of  a 
lien  on  the  bankrupt's  property  is  res  judicata.  Thus,  a  mortgagee  of  the 
bankrupt's  real  estate,  to  whom,  after  due  hearing,  has  been  awarded  the 
amount  of  her  lien  from  the  proceeds  of  sale,  is  protected  by  the  order  of 
the  referee,  which  established  her  right, to  the  money,  until  the  order  is  set 
aside  by  proceedings  directly  taken  for  that  purpose. ^^ 

§  1773.  Referee  Not  to  Impeach  Own  Order. — A  referee  will  not  be 
permitted  to  testify  that  he  had  not  undertaken  to  pass  upon  the  question 
of  preference  when  he  allowed  the  claim :  it  was  necessarily  involved  in 
the  allowance.!* 

But  he  may  be  permitted  to  testify  that  entries  in  his  record  book  were 
not  authorized  by  him.i^ 

§  1774.  Adjudication  as  to  Fraud  on  Discharge,  Not  Res  Judi- 
cata in  Suit  by  Trustee. — An  adjudication  as  to  the  fraudulent  char- 
acter of  a  transfer,  made  on  the  discharge,  is  not  res  adjudicata  in  a  suit 
by  the  trustee  to  set  aside  the  alleged'  fraudulent  conveyance. 

Paxton  V.  Scott,  10  A.  B.  R.  80,  92  N.  W.  611  (Neb.):'  "It  is  now  claimed  that 
the  discharge  operated  as  a  bar  to  these  proceedings,  and  that  the  whole  ques- 
tion of  fraud  is  res  judicata,  and  that  the  State  court  had  no,  jurisdiction  to 
proceed  further  after  that  decision. 

"We  are  not  able  to  sustain  this  contention  as  to  the  effect  of  the  discharge.'' 

The  question  has  not  arisen,  however,  where  the  discharge  was  opposed 
by  the  trustee  under  favor  of  the  Amendment  of  1910  to  Bankr.  Act,  §  14 
(b).  Yet  it  would  seem  that  that  fact  would  not  be  sufficient  to  make  it 
res  judicata. 

§  1774:^.  Unsuccessful  Opposition  to  Discharge  for  False  Writ- 

13.  In  re  Wilkesbarre  Furn.  Mfg.  Co.,  Nat'l  Bk.,  11  A.  B.  R.  245,  13  N. 
12  A.   B.   R.   473,   130   Fed.   796    (D.   C.       Dak.    51. 

Penn.).  15.  Scofield  v.  U.  S.  ex  rel.  Bond,  23 

14.  Clendening  v.  Red  River  Valley      A.    B.    R.    359,    174    Fed.    1    (C.    C.    A. 

Ohio). 
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ten  Statement  Not  Res  Judicata  That  Debt  Not  on  False  Pre- 
tenses.— An  unsuccessful  opposition  to  a  discharge  or  composition  on  the 
ground  of  a  false  statement  in  writing  to  obtain  credit  is  not  res  judicata 
in  subsequent  litigation  that  the  same  debt  is  not  one  founded  upon  false 
pretences  and  hence  excepted  from  the  operation  of  discharge.'-*' 

§  1774^.  Adjudication  of  Bankruptcy  for  Fraudulent  Transfer 
Whether  Res  Adjudicata  on  Trustee's  Suit. — It  has  been  held,  though 
in  an  obiter,  that  an  adjudication  of  bankruptcy  on  the  ground  of  a  fraud- 
ulent transfer  is  not  res  adjudicata  in  a  suit  by  the  trustee  to  recover  the 
property.''^ 

§  1775.  Refusal  of  Summary  Order  to  Surrender  Assets  Not  Res 
Adjudicata  in  Plenary  Action. — The  refusal  of  a  summary  order  is 
not  necessarily  res  judicata  in  a  plenary  suit  against  the  same  person  for 
the  same  property;  present  possession  must  be  proved  to  obtain  the  sum- 
mary order,  but  is  not  necessary  to  a  judgment  to  recover  the  value  of 
property  unlawfully  transferred;  likewise,  the  degrees  of  proof  are  dif- 
ferent. 

Murray  v.  Joseph,  16  A.  B.  R.  716,  146  Fed.  260  (D.  C.  N.  Y.) :  "Ordinarily,  of 
course,  if  a  man  is  sued  in  a  lawsuit,  and  there  is  a  judgment  recovered  in  that 
case,  he  cannot  sue  again  for  the  same  thing.  The  first  judgment  determines  the 
question.  But  this  was  a  summary  proceeding,  based  upon  the  theory  that 
there  was  clear  and  conclusive  proof  that  the  parties  proceeded  against  in 
this  case  had  property  in  their  possession.  In  those  cases,  where  the  proof 
is  perfectly  clear  and  substantially  decisive,  the  courts  of  bankruptcy  exercise 
a  summary  jurisdiction  in  such  cases,  and  order  that  property  be  turned  over 
to  the  trustee;  and,  if  it  is  not  obeyed,  the  parties  under  those  circumstances 
are  committed  to  jail  for  contempt  for  not  obeying  the  order.  But  it  is  per- 
fectly well-settled  law  that  a  case  may  be  sufficiently  doubtful  to  prevent 
the  court  of  bankruptcy  from  making  a  summary  order  in  one  of  those  pro- 
ceedings, although  there  may  be  sufficient  evidence  in  the  case,  such  that  if 
it  were  submitted  to  a  jury  on  a  trial  it  would  justify  a  verdict  against  the 
party,  which  the  court  would  not  feel  authorized  to  set  aside.  Therefore,  it 
is  my  opinion  that  any  order  made  in  a  proceeding  of  this  kind  which  does 
not  find  the  party  proceeded  against  liable  to  pay  over  is  not  a  legal  bar  to 
a  suit  brought  by  a  trustee  where  the  evidence  can  be  taken  in  full,  and  the 
jury  can  pass  upon  the  question.'' 

§  1776.  Whether  Adjudication  in  Bankruptcy  Res  Adjudicata  as 
to  Insolvency  When  Act  Committed,  if  Insolvency  Essential  Ele- 
ment.— It  has  been  held  that  the  adjudication  in  bankruptcy  will  be  evi- 
dence of  the  bankrupt's  insolvency  at  and  since  the  act  of  bankruptcy,  was 
committed. ^^ 

16.  Friend  v.  Talcott,  328  U.  S.  27,  Long  v.  Lackman,  14  A.  B.  R.  173  (D. 
30  A.  B.  R.  31,  quoted  at  §  37501^  and       C.   Colo.). 

§    2750^.  18.    Breckons  v.  Snyder,  15  A.  B.  R. 

17.  Obiter,  In  re  Larkin,  21  A.  B.  R.  112,  116,  211  Penn.  St.  176;  In  re  Vir- 
711,  168  Fed.  100  (D.  C.  N.  Y.).  ginia  Hardwood  Mfg.  Co.,  15  A.  B.  R. 

Estoppel  in  One  Case  by  Pleadings  137,  139  Fed.  209  (D.  C.  Ark.);  Cook 
Filed   in    Another    Case. — Analogously      v.  Robinson,  28  A.  B.  R.  182,  194  Fed. 
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Lazarus  v.  Egan,  30  A.  B.  R.  287,  306  Fed.  518  (D.  C.  Pa.):  "While  it  is 
true  as  argued,  the  filing  of  a  petition  and  adjudication  in  bankruptcy  does 
not  generally  establish  the  insolvency  of  the  bankrupt  at  any  date  prior  to 
such  filing,  it  is  equally  certain  that  in  the  case  of  an  involuntary  proceeding 
where  insolvency  is  one  of  the  issues,  the  bankrupt,  by  the  adjudication,  is 
conclusively  proven  to  have  been  insolvent  at  the  time  of  the  commission  of 
the  act  of  bankruptcy.  *  *  *.  And  it  matters  not  that  Egan  was  actually 
without  notice  of  these  proceedings.  An  adjudication  being  an  adjudication 
in  rem,  all  persons  interested  in  the  res  are  regarded  as  parties  to  the  bank- 
ruptcy proceedings.  Among  such  parties  are  not  only  the  trustee  but  all  cred- 
itors, including  lienors." 

At  any  rate,  if  insolvency  was  a  necessary  element  in  the  proof  of  the  act. 

But  the  better  reasoning  seems  to  be  that  the  doctrine  of  res  judicata 
does  not  apply  in  such  cases,  for  the  reason  that  the  subject  matter  in  the 
two  cases  is  not  the  same.  In  the  first  case  the  status  of  the  debtor  is  the 
subject  matter,  and  upon  that  point  the  adjudication  in  bankruptcy  is  bind- 
ing upon  the  whole  world,  being  an  adjudication  in  a  proceedings  in  rem ; 
but  in  the  latter  case  the  subject  matter  is  the  property,  and  though  it  is 
also  a  proceedings  in  rem,  the  res  is  different  and  the  interests  of  the  par- 
ties different.!^  It  might  well  be  that  the  debtor  should  be  declared  bank- 
rupt and  that  the  creditor  might  properly  desire  such  result,  therefore  the 
creditor  should  not  be  bound  simply  because  the  desired  and  proper  result 
were  brought  about  by  an  allegation  and  proof  involving  a  transaction  in 
which  he  was  a  party.  He  should  only  be  bound  when  the  ultimate  adju- 
dication is  one  to  which  he  is  adverse. 

§  1776^.  Adjudication  Not  Binding  on  Those  Not  Entitled  to  Op- 
pose.— Of  course  the  adjudication  is  not  binding  on  those  not  entitled  to 
oppose.  Thus,  the  adjudication  of  a  partnership  is  not  binding  either  as  to 
the  existence  of  a  partnership  or  the  ownership  of  alleged  partnership 
assets  as  against  a  trustee  in  bankruptcy  of  one  of  the  alleged  partners. 20 

§  1776^.  General  Adjudication,  Where  Several  Acts  Charged, 
Not  Res  Adjudicata. — Where  the  adjudication  is  general  in  its  terms  and 
several  distinct  acts  are  charged,  it  is  not  res  adjudicata  as  to  any  act.^^ 

§  1777.  At  Any  Rate,  Adjudication  on  Ground  of  Preference 
Not  Res  Judicata  on  Issue  of  "Reasonable  Cause  for  Belief." — At 

any  rate,  an  adjudication  on  the  ground  of  preference  is  not  res  judicata 
on  the  issue  of  the  existence  of  a  reasonable  cause  for  belief. 22 

753     (C.     C.     A.     Alaska);     Whitwell,  other   grounds,   in   8   A.   B.   R.    459,   74 

trustee,   v.    Wright,     23    A.    B.     R.    747,  N.  Y.   Supp.  499). 

136  App.  Div.  N.  Y.  246.     But  compare,  20.  M'anson  v.  Williams,  23  A.  B.  R. 

ante,  §§   1362,  445.  22,  213  U.  S.  453,  quoted  ante,  §  445. 

19.  Silvey  &  Co.  v.  Tift,  16  A.  B.  R.  21.  See  ante,  §  4461^;  also,  see  In  re 

12,   133   Ga.   804.     See   ante,   "Effect   of  Letson,   19   A.    B.   R.   506,   157    Fed.   78 

Adjudication     in     Subsequent      Litiga-  (C.   C.  A.  Okla.). 

tion,"  §  444.     Also,  ante,  §'  1362.     Also,  22.    Hussey  v.  Dry  Goods  Co.,  17  A. 

compare,   Levor  v.   Seiter,   5   A.    B.    R.  B.  R.  516,  148  Fed.  598  (C.  C.  A.  Kans.), 

576,   69   N.   Y.   Supp.  987    (reversed,   on  ouoted  §  44G;  Laundy  v.  Nat'l  Bank,  11 

A.  B.  R.  223,  66  Kan.  759. 
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§  1777|.  No  Collateral  Attack  on  Adjudication. — The  adjudica- 
tion of  bankruptcy  may  not  be  attacked  by  an  alleged  preferential  or  fraud- 
ulent transferee  in  a  suit  by  the  trustee  to  set  aside  the  transfer,  so  long 
as  the  record  of  adjudication  on  its  face  does  not  affirmatively  show  lack 
of  jurisdiction.^^ 

Huttig  Mfg.  Co.  V.  Edwards,  20  A.  B.  R.  349,  160  Fed.  619  (C.  C.  A.  Iowa): 
"The  manufacturing  company  attacks  the  validity  of  the  adjudication  that 
D.  Winter  was  a  bankrupt  upon  the  ground  that  one  of  the  three  petitioners 
in  the  involuntary  proceeding  was  not  a  creditor,  but  since  the  attack  was 
made  in  a  proceeding  by  the  trustee  to  annul  a  preference  it  is  a  collateral, 
not  a  direct,  one.  An  adjudication  of  bankruptcy  is  entitled  to  the  same  verity 
and  is  no  more  to  be  impeached  collaterally  than  other  judgments  or  decrees 
of  courts  of  competent  jurisdiction.  It  cannot  be  assailed  by  the  defendant 
in  a  suit  by  the  trustee  to  recover  or  avoid  a  preference  upon  the  ground  that 
one  of  the  petitioners  was  not  in  fact  a  creditor  of  the  bankrupt.  When  the 
record  shows  jurisdiction  the  adjudication  of  bankruptcy  is  subject  to  im- 
peachment only  by  a  direct  proceeding  in  a  competent  court.  Michaels  v. 
Post,  31  Wall.  398,  22  L.  Ed.  520;  Sloan  v.  Lewis,  22  Wall.  150,  22  L.  Ed.  832," 

§  1777^.  Nor  on  Regularity  of  Appointment, — Nor  may  the  reg- 
ularity of  the  receivers'  or  trustees'  appointment  be  attacked  in  a  proceed- 
ings by  adverse  claimants  to  recover  possession  of  property .^^ 

§  1777|.  Nor  on  Administrative  Order. — Nor  may  the  findings  of 
an  order  surcharging  the  trustee  be  collaterally  impeached. 

Hebert  v.  Crawford,  228  U.  S.  204,  30  A.  B.  R.  24:  "The  finding  in  the  sum- 
mary proceeding  that  Le  Blane  received  possession  as  trustee  was  conclusive 
against  him  and  was  not  subject  to  collateral  attack  by  third  persons.  Noble 
V.  Union  Pac.  Logging  Co.,  147  U.  S.  173,  174." 

§  1777^.  Bankruptcy  Court's  "Call"  or  "Assessment"  or  "Un- 
paid Stock  Subscription."- — The  findings  of  the  bankruptcy  court,  in 
exercising  its  jurisdiction  to  make  "calls''  or  "assessments"  upon  "unpaid 
stock  subscriptions"  to  bankrupt  corporations  are  conclusive  upon  the 
stockholder  in  the  subsequent  plenary  suit  against  him  to  enforce  the  same, 
upon  the  questions  of  the  necessity,  and  percentage  of  the  "call"  or  "assess- 
ment," and  incidentally  upon  the  amounts  of  the  corporate  indebtedness 
and  assets  respectively,  and,  probably,  if  he  has  been  duly  notified,  also  upon 
the  amounts  paid  in  by  other  stockholders. ^^ 

But,  it  would  seem,  on  principle,  that  the  effect  of  the  "call"  or  "assess- 
ment" by  the  bankruptcy  court  would  extend  no  further  than  to  the  mat- 
ters mentioned,  and  no  further  than  would  that  of  the  bankrupt 
corporation  itself,  had  it  made  the  call  or  assessment,  since  the  trus- 
tee succeeds  merely  to  the  bankrupt  in  performing  this  function  and  the 

23.  Also,  see  ante,  §§  30,  437,  441^4,  25.  In  re  Remington  Automobile  Co., 
450.  18  A.  B.  R.  389,  153  Fed.  345   (C.  C.  A. 

24.  Ross  V.  Stroh,  31  A.  B,  R.  644,  165  N.  Y.),  quoted  ante,  §  977. 
Fed.   628    (C.   C.  A.   Pa.). 
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stockholder  is  entitled  to  have  his  rights  determined  in  a  plenary  suit;  the 
proceedings  in  the  bankruptcy  court  being  incapable  of  as  broad  an  effect 
as  in  the  ordinary  tribunals,  which  have  jurisdiction  to  render  personal 
judgments  against  stockholders  as  well  as  to  make  "calls"  for  unpaid  stock 
subscriptions  of  insolvent  corporation.^^ 

§  1777|.  Miscellaneous  Holdings  as  to  Res  Adjudicata.^^ — It  has 
been  held  that  failure  to  oppose  the  entry  of  decree  of  title  in  the  State 
Registration  Court  within  the  statutory  time,  is  no  bar  to  the  trustee's  suit 
to  set  aside  the  transfer  as  preferential.^*  Where  the  status  of  property 
has  already  been  passed  on  by  the  State  court,  it  will  be  considered  res 
adjudicata  in  the  bankruptcy  court. 2" 

It  is  to  be  said,  in  general,  that  the  bankruptcy  court  is  a  court  of  general 
jurisdiction  in  bankruptcy  matters  and  that  its  judgments,  decrees  and 
orders  possess  all  the  attributes  of  finality  and  estoppel  accorded  to  do- 
mestic judgments  emanating  from  courts  of  general  original  jurisdiction. ^^ 

26.  Also,  see  ante,  §  977.  195  Fed.  825  (D.  C.  N.  Y.). 

27.  Former  adjudication  as  to  bank-  Re- Examination  of  Prepaid  Attor- 
rupt's  use  of  trust  funds,  when  does  not  ney's  Fee — Order  of  Bankruptcy  Court 
conclude     infant    beneficiary.       In     re  '    as    Res   Judicata    in    Subsequent     Suit 

Tucker,  18  A.  B.  R.  378,  153  Fed.  91  against  Attorney.— Henderson  z:  Den- 
CD.  C.  Mass.).  ious,  26  A.  B.  R.  326,  186  Fed.  100   (C. 

28.  Morris  v.  Small,  20  A.  B.  R.  138,  C.  A.  Ark.). 

100  Fed.  142  (D.  C.  Mass.).  30.   Henderson  v.   Denious,  26  A.   B. 

29.  In    re   Seavev,   27   A.    B.   R.    373,  R.  226,  186  Fed.  100  (C.  C.  A.  Ark.). 


CHAPTER  XXXIV. 

Receivers  and  Trustees  as  Defendants  in  Plenary  Suits. 

Synopsis  of  Chapter. 

§  1778.  Receivers   and  Trustees   as   Defendants  in   Plenary   Suits. 
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§  1782.  But   May   Be    Enjoined,   if   Equity   Demands   It. 

§  1783.  May  Be  Sued  without  Leave  of  Bankruptcy  Court. 

§  1784.  Need  Not  Be  Sued  in  Official  Capacity,  but  Merely  as  Individual. 

§  1785.  Execution   against   Receivers   and  Trustees. 

§  1786.  Orders  by  Bankruptcy  Court  to  Pay  Judgments  Out  of  Funds  of  Es- 
tate. 

§  1786^4.  Or  May  Order  Indemnity  Direct  from  Estate  to  Injured  Party  with- 
out Judgment. 

§  1787.  Garnishees,  etc.,  as  Bankrupts — Trustee  to  Respond. 

§  1788.  Dissatisfied  Litigants  in  Bankruptcy  Proceedings  Attempting  to  Obtain 
Indirect  Review  by  Bringing  Independent  Suit  against  Trustee. 

§  1788^.  Nor  May  the  Trustee  Be  Controlled  in  His  Discretion,  in  the  Ad- 
ministration of  the  Estate  by  Proceedings  Brought  in  Another  Court. 

§  1778.  Receivers  and  Trustees  as  Defendants  in  Plenary  Suits. 

— Receivers  and  trustees  in  bankruptcy  may  be  sued  elsewhere  than  in  the 
bankruptcy  proceedings. ^ 

§  1779.  May  Be  Made  Party  Where  State  Court  Has  Custody  of 
Res. — Where  another  court  has  jurisdiction  over  the  res,  the  parties  therein 
may  make  the  trustee  or  receiver  a  party  defendant,  to  cut  off  his  rights.^ 

Thus,  they  have  been  permitted  to  make  him  a  party  defendant  to  a  suit 
for  infringement  of  a  patent. 

Victor  Talking  Machine  Co.  v.  Hawthorne,  23  A.  B.  R.  234,  173  Fed.  617 
(D.  C.  Pa.) :  "The  complainant  now  asks  leave  to  file  a  supplemental  bill 
to  make  the  trustee  a  party  to  the  suit,  and  the  application  is  resisted,  on  the 
ground  that  the  suit  for  infringement  seeks,  redress  for  a  tort,  with  which  the 
bankrupt's  estate  has  no  concern,  since  a  claim  for  damages  founded  upon  a 
tort,  unconnected  with  a  contractual  liability,  cannot  be  proved  against  the 
assets  and  is  not  affected  by  the  discharge.  Re  Boston,  etc.,  Iron  Works 
(C.  C),  23  Fed.  880;  Re  United  Button  Co.  (D.  C),  15  Am.  B.  R.  390,  140 
Fed.  495.  It  is  therefore  contended  that  the  trustee  should  not  be  compelled 
to  appear  in  such  suit  and  spend  the  money  of  the  estate  in  litigation,  which 
may    be   prolonged    and    expensive,   and    can    in    no   way   benefit    the    creditors. 

1.  In  re  Smith.  9  A.  B.  R.  603,  121  Fed.  1014  (D.  C.  N.  Y.).  Compare 
Fed.  1014  (D.  C.  N.  Y.).  ante,  §§  1646,  1650^. 

2.  In   re   Smith,   9  A.   B.   R.   603,   121 
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It  will  be  observed,  however,  that  the  present  motion  does  not  attempt  to 
compel  the  trustee  to  make  an  active  defense.  It  merely  asks  permission  to 
make  him  a  party,  leaving  him  free  to  take  such  action  thereafter  as  he  may 
be  advised,  or  as  the  bankruptcy  court  may  direct.  Certainly  he  is  not  bound 
to  defend  the  suit,  if  the  interest  of  the  estate  will  not  be  affected  by  the  liti- 
gation; but  I  can  see  no  good  reason  for  declining  to  make  him  a  party  of 
record,  in  order  that  he  may  be  bound  by  the  decree,  so  far  as  that  result  may 
properly  follow.  For  example,  part  of  the  relief  prayed  for — the  delivery  of 
infringing  apparatus  to  be  destroyed — may  apply  to  some  of  the  bankrupt's 
property  that  has  come  into  his  hands;  and  in  other  respects,  also,  it  is  im- 
possible to  decide  upon  this  motion  whether  or  not  the  bill  may  injuriously 
affect  the  estate  in  his  charge.  In  a  given  case  it  is  readily  conceivable  that 
a  decree  for  the  complainant  might  seriously  injure  a  valuable  patent  belonging 
to  the  bankrupt  but  not  directly  involved  in  the  suit,  and  it  might  therefore 
be  desirable  to  defend  the  action.  This  and  like  matters  are  for  the  trustee's 
consideration  in  the  first  instance,  and  he  may  then  take  whatever  steps  may 
seem  most  advantageous.  The  order  that  is  now  to  be  entered  will  only  per- 
mit the  complainant  to  make  him  a  party.  What  else,  if  anything,  he  should 
be  compelled  or  permitted  to  do,  is  a  matter  for  future  consideration  by  the 
proper  court." 

§  1780.  May  Be  Sued  in  Personam  for  Conversion  or  Trespass 
for  Wrongful  Seizure. — Also  a  receiver  or  trustee  may  be  sued  in  the 
state  court  in  an  action  in  personam  for  a  money  judgment  for  converting 
property  in  his  possession  belonging  to  another.^ 

In  re  Gutman  &  Wenk,  8  A.  B.  R.  352,  114  Fed.  1009  (D.  C.  N.  Y.) :  "The 
fact  that  the  petitioner  was  a  receiver  of  a  court- would  not  ordinarily  afford 
him  immunity  for  a  tortious  act." 

Or  for  trespass  for  w^rongful  seizure  of  property  belonging  to  another.* 

Berman  v.  Smith,  22  A.  B.  R.  662,  171  Fed.  735  (D.  C.  Ga.):  "There  is  no 
question   that   suit   may   be   brought   in   the    State    courts    for   wrongful   acts    of 

3.    In   re   Kanter    &   Cohen,    9   A.    B.  (C.    C.   A.    N.    Y.),    quoted    at   §    1781. 

R.  372,  121  Fed.  984  (C.  C.  A.  N.  Y.) ;  See  post,  §  1814. 

In  re  Mertens  &  Co.,  16  A.  B.  R.  831,  Security    for    Costs    on  Appeal. — If 

147   Fed.   177   (C.   C.  A.   N.  Y.) ;   In   re  the  trustee  be  successful  his  adversary 

Foundry   &  Machine   Co.,   17  A.   B.   R.  may   appeal   only   on   giving  the   usual 

291,  147   Fed.  828   (D.  C.  Wis.):     Con-  bond;    and    the    bankruptcy    court   will 

version  for  selling  mortgaged  chattels  not    aid    him    by    staying    the    trustee, 

without  notice  to  mortgagee.     McLean  In   re  National  Lock  &  Metal   Co.,   19 

V.  Mayo,  7  A.  B.  R.  115,  113  Fed.  106  A.  B.   R.   106,  155   Fed.   690   (D.   C.   N. 

(D.  C.  N.   Car.);  obiter.  In  re  Russell  Y.). 

&  Birkett,  3  A.  B.  R.  658,  101  Fed.  248  4.  In  re  Spechler  Bros.,  26  A.   B.   R. 

(C.   C.  A.  N.  Y.);  compare,   Chauncey  97,   185   Fed.   311    (D.   C.   N.'  Y.);   Mc- 

V.  Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  Lean  v.  Mayo,  7  A.  B.  R.  115,  113  Fed. 

1  (C.  C.  A.  Ark.);  Welch  v.  Policy,  11  106   (D.   C.   N.   Car.). 
A.    B.   R.   215    (197   N.  Y.   177);   In   re  But  he  may  not,  at  any  rate,  be  sued 

Spitzer,   13  A.   B.  R.   346,  130   Fed.  879  in  equity.  Treat  v.  Wooden,  14  A.  B.  R. 

(C.  C.  A.  N.  Y.);  impliedly.  In  re  736,  138  Fed.  934  (U.  S.  C.  C.  Mass.). 
Kelly  Dry  Goods  Co.,  4  A.  B.  R.  530,  Compare,    facts    in    In    re    Grainger, 

102   Fed.   747    (D.   C.   Wis.).     Instance,  20  A.  B.  R.  166,  160  Fed.  69  (C.  C.  A. 

In  re  Freeman,  9  A.  B.  R.  68  (D.  C.  N.  Calif.) ;  compare,  impliedly;  In  re  Rob- 

Y )     where    such    right   is    assumed   to  erts,    22   A.    B.    R.    908,    169    Fed.    1022 

exist.     Compare,  impliedly,  In  re  Rob-  (C.  C.  A.  N.  Y.),  quoted  at  §  1781. 
erts,    22   A.    B.    R.    908,    169    Fed.    1022 
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officers  of  the  bankruptcy  court,  where  they  go  entirely  beyond  their  duties 
as  such  officers  and  are  guilty  of  conduct  which  is  actionable  in  its  character, 
particularly  as  against  third  persons." 

Or  for  wrongfully  detaining  property  belonging  to  another.^ 

Skilton  V.  Codington,  15  A.  B.  R.  810,  185  N.  Y.  80:  The  court  in  this  case 
held  in  substance  that  where  a  trustee  in  bankruptcy  retains  out  of  the  pro- 
ceeds of  the  sale  of  the  bankrupt's  property  a  certain  sum  for  the  benefit  of 
any  liens  or  claims  that  might  be  established  against  the  property,  tiie  State 
Court  has  jurisdiction  to  hear  and  determine  an  action  brought  against  such 
trustee  for  detaining  the  property  covered  by  a'  chattel  mortgage  executed  by 
the  bankrupt  and  recover  the  amount  due  on  a  note  which  the  mortgage  was 
given  to  secure,  if  the  bankruptcy  court  does  not  enjoin  the  prosecution  of 
such   action. 

Thus,  he  may  be  sued  in  personam  for  damages  for  wrongfully  detaining 
property  from  a  landlord. 

In  re  Hunter,  18  A.  B.  R.  477,  151  Fed.  904  (D.  C.  Pa.):  "The  landlord 
having,  therefore,  been  entitled  to  the  possession  of  his  property  on  April 
1st,  and  the  trustee  having  refused  to  surrender,  the  latter  became  a  trespasser 
and  was  liable  in  damages.  The  direct  and  immediate  consequence  of  its  re- 
fusal was  that  the  new  tenant  threw  up  the  lease,  and,  as  the  landlord  was  not 
able  to  find  another  tenant  within  the  term,  he  lost  the  rent  for  three  months. 
For  this  sum  I  think  the  trustee  would  be  directly  and  personally  liable  to  be 
sued." 

But  compare  limitations  of  rule  that  such  occupancy  constitutes  trespass. 
In  re  Rubel,  21  A.  B.  R.  566,  166  Fed.  131  (D.  C.  Wis.):  "The  claimant's  at- 
torneys cite  the  case  of  Hunter  (D.  C),  18  Am.  B.  R.  477,  151  Fed.  904,  and 
insist  that  it  is  applicable  and  controlling  here.  An  examination  of  this  case 
will  show  that  the  lease  of  the  bankrupt  had  expired  before  the  trustee  went 
into  possession,  and  therefore  he  was  held  by  the  court  to  be  a  trespasser. 
In  the  instant  case  the  receiver  and  the  trustee  entered  under  the  lease,  and 
therefore  could  not  be  held  to  be  trespassers.  The  notice  to  quit  provided  for 
by  the  Wisconsin  statute  which  was  served  upon  the  receiver  was  ineffectual 
to  change  the  status  of  the  parties.  The  receiver  is  not  invested  with  the 
title,  but  is  a  mere  custodian,  without  discretion,  and  until  the  trustee  was  ap- 
pointed on  the  39th  day  of  April  there  was  no  legal  representative  of  the 
estate  who  was  clothed  with  title  or  authority  in  regai;d  to  the  same.  It  ap- 
pears that  the  trustee  occupied  the  property  only  two  days.  The  sale  was 
made,  and  confirmed  by  the  court  on  the  30th  day  of  April,  at  which  time  the 
trustee  abandoned  his  possession.  There  was  then  no  reason  why  the  pe- 
titioner might  not  have  entered  and  taken  possession  on  the  evening  of  the 
30th  day  of  April.  Certainly  greater  expedition  could  not  have  been  expected. 
The  fact  that  the  petitioner  permitted  the  purchaser  of  the  stock  of  goods  to 
remain  in  the  store '  until  the  15th  day  of  May  is  not  to  be  charged  against 
the   trustes.'' 

§  1780|.  Also  for  Debt  Contracted  as  Receiver. — There  is  no  rea- 

5.    Instance,    Orr   Co.    v.     Cushman,  pire    Construction    Co.,    166    Fed.    1019 

18  A.  B.  R.  535  (City  Court  of  N.  Y.);  (C.  C.  A.  N.  Y.,  reversing  S.  C,  19  A. 

In   re   Spechler   Bros.,   36  A.   B.   R.   97,  B.   R.  704,   157   Fed.  485). 
185  Fed.  311  (D.  C.  N.  Y.)  :     In  re  Em- 
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son  to  suppose  that  the  receiver  or  trustee  may  not  be  sued  in  plenary  ac- 
tions in  personam  for  debts  contracted  in  carrying  on  the  receivership.^ 

But  in  such  cases  it  has  been  held  that  he  may  not  be  sued  except  in  his 
capacity  as  receiver,  unless  he  specially  binds  himself  or  unless  he  exceeds 
his  authority. 

In  re  Kalb  &  Berger  Mfg.  Co.,  21  A.  B.  R.  393,  165  Fed.  895  (C.  C.  A.  N. 
Y.) :  "While,  ordinarily,  a  receiver  acting  within  his  powers  is  not  personally- 
liable  upon  his  contracts,  yet  he  may  so  contract  as  to  bind  himself;  and  if 
he  acts  beyond  his  powers  he  necessarily  assumes  individual  responsibility. 
The  action  in  the  Municipal  Court  in  so  far  as  it  was  against  the  defendant 
personally  could  not  be  stayed  by  the  District  Court.  The  power  conferred 
by  the  Bankruptcy  Act  to  determine  controversies  with  respect  to  the  col- 
lection and  distribution  of  the  bankrupt  estate,  cannot  be  extended  to  confer 
jurisdiction  to  stay  proceedings  against  officers  in  their  individual  capacities. 
It  may  be  that  in  this  case  the  receiver  acted  within  the  scope  of  his  au- 
thority and  was  not  personally  liable.  If  so  the  Municipal  Court  will  un- 
doubtedly decide  in  his  favor.  *  *  *  The  order  of  the  District  Court  staying 
the  action  in  the  Municipal  Court  in  so  far  as  it  was  brought  against  the  re- 
ceiver as  such,  presents  a  more  difficult  question,  in  view  of  the  fact  that 
leave  does  not  appear   to  have  been  granted   to  bring  such   action.'' 

It  has  been  held  that  the  receiver  may  be  sued  in  the  state  court  for  rent 
of  premises  vi^here  he  had  made  himself  personally  liable  therefor.®^ 
But  where  it  was  agreed  that  the  debt  or  expense  incurred  was  to  be 
paid  out  of  the  bankrupt  estate,  the  receiver  will  not  be  held  personally 
responsible  therefor.^ 

It  has  been  held  that  a  holder  of  a  receiver's  certificate  may  not  sue  the 
receiver  in  an  independent  plenary  action  but  must  come  into  the  bank- 
ruptcy court  and  apply  for  an  order  therein,  to  pay  out  of  the  funds. ^ 

Such  holders  are  chargeable  with  notice  of  the  limitations  imposed  by  the 
court's  order. 3 

Obiter  [summary  jurisdiction  actually  exercised;  fund  ample  to  pay  cer- 
tificates in  full  as  prior  charge  on  assets].  In  re  Burkhalter  [Rogers  v. 
People's  Bank],  24  A.  B.  R.  553,  179  Fed.  403  (D.  C.  Ala.):  "*  *  *  would 
the  respondent  have  been  entitled  to  sue  the  receiver  upon  his  certificate  in 
a  plenary  suit?  The  certificate  was  not  an  absolute  promise  to  pay.  It  was 
a  promise  to  pay  only  from  a  fund  in  court  in  process  of  administration  and 
subject  only  to  the  orders  of  the  court  which  was  administering  it.  The  pay- 
ment of  the  certificate  in  full  was  conditioned  upon  the  suflficiency  of  the 
fund  to  answer  all  claims  of  equal  priority.  If  insufficient  to  pay  all,  pro- 
portional payment   only  could  be  demanded.     The   court  in  whose   control   the 

6.  Instance,  Orr  Co.  v.   Cushman,  18  7.  Weller  v.  Stengel,  36  A.  B.  R.  751 

A.    B.    R.   635    (City   Court    of   N.   Y.).  (App.  Div.  N.  Y.).                  ' 

Compare,  In  re  Empire  Cons.  Co.,  166  8.  Compare  ante,  §  389,  and  post,  § 

Fed.  1019,  C.  C.  A.  N.  Y.,  reversing  S.  1804J4. 

C,  19  A.   B.   R.  704,   157   Fed.  495.  9.    Compare  ante,  §  385;  In  re  Burk- 

6a.    Brooklyn    Improvement    Co.    v.  halter  (Rogers  v.  People's  Bank),  24  A. 

Lewis,  34  A.   B.  R.  133,  136  App.  Div.  B.   R.   553,   179   Fed.   403    (D.   C.   Ala.), 

N.  Y.  861,  the  facts  in  this  case,  how-  quoted  supra;  In  re  Erie  Lumber  Co., 

ever,  being  somewhat  peculiar.  17  A.  B.  R.  687  (D.  C.  Ga'.). 
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fund  was,  was  alone  competent  to  determine  the  sufficiency  of  the  fund  and 
the  proper  proportional  payment,  if  it  was  insufficient  for  payment  in  full. 
Referring  to  such  certificates,  the  court,  in  the  case  of  Turner  v.  Peoria  & 
Springfield  Railroad  Company,  95  111.  134,  35  Am.  Rep.  144,  said:  'It  usually 
■appears  on  the  face  of  such  instruments  by  what  authority  they  were  issued, 
and  for  what  specific  purpose.  Holders  thereof  will  always  be  chargeable  with 
notice  of  these  facts.  Considerations  of  the  highest  concern  to  all  parties 
interested  in  the  trust  property  make  it  imperative  that  the  court  that  charges 
the  fund,  through  its  appointed  officer,  should  have  the  most  vigilant  care  that 
the  property  is  not  improvidently  wasted.  All  persons  dealing  in  such  se- 
curities must  know  that  payment  can  only  be  coerced  by  application  to  the 
court  having  the  control  of  the  trust  property  for  an  order  upon  its  acting 
■officer.' 

"The  respondent,  if  the  money  had  not  been  paid  to  it  by  the  receiver  wrong- 
fully and  without  authority,  could  have  coerced  payment  only  by  petitioning 
the  court  having  control  of  the  fund  to  direct  its  receiver  to  make  the  pay- 
ment. It  had  no  right  to  demand  a  determination  of  its  right  to  payment  in  a 
plenary  suit.  Its  position  is  in  no  way  improved  by  the  wrongful  payment  to 
it.  Hence  the  respondent  cannot  complain  of  the  jurisdiction  of  the  bankruptcy 
•court  to  order  it  restored  upon  condition  that  petitioner  shows  that  there  was 
no  existing  indebtedness  to  the  respondent  when  it  was  paid,  and  to  determine 
for  itself  in  a  summary  proceeding  the  issue  as  to  the  existence  of  such  in- 
debtedness, as  it  would  have  had  exclusive  jurisdiction  to  do  if  no  wrongful 
payment  had  been  made.  This  is  what  the  Circuit  Court  of  Appeals  deter- 
mined, since  it  directed  the  remanding  of  the  cause  with  instructions  'that  it 
be  referred  to  the  special  master  to  restate  the  account  between  the  bank 
and  the  receiver  in  conformity  with  these  views;'  and  not  that  a  plenary  suit 
be  instituted  by  the  receiver  against  the  bank  to  recover  the  amount  so  paid." 

§  1781.  Such  Suits  Generally  Not  Enjoined  by  Bankruptcy  Court. 

— And  such  actions  will  not  be  restrained  by  the  bankruptcy  courts. i" 

In  re  Roberts,  22  A.  B.  R.  908,  169  Fed.  1032  (C.  C.  A.  N.  Y.) :  "The  State 
suit  is  brought  against  the  receiver  and  his  clerk  personally.  The  question 
raised  here  has  already  been  decided  by  this  court  in  In  re  Kalb  &  Berger 
Manfg.  Co.,  31  Am.  B.  R.  393,  165  Fed.  895.  The  order  of  the  bankruptcy 
■court,  restraining  the  prosecution  of  suit  in  the  State  Court,  is  reversed." 

In  re  Kalb  &  Berger  Mfg.  Co.,  21  A.  B.  R.  393,  165  Fed.  895  (C.  C.  A.  N. 
Y.) :  "The  power  conferred  by  the  Bankrupt  Act  to  determine  controversies 
with  respect  to  the  collection  and  distribution  of  the  bankrupt  estate,  cannot 
be  extended  to  confer  jurisdiction  to  stay  proceedings  against  officers  in  their 
individual   capacities.'' 

Except  where  it  appears  without  dispute  that  the  third  party  cannot  pos- 
sibly have  any  legal  rights  to  be  established  by  the  litigation  in  the  state 
court.ii 

10.  In  re  Kanter  &  Cohen,  9  A.  B.  C98,  131  Fed.  507  (D.  C.  N.  Y.),  in 
R.  373,  131  Fed.  984  (C.  C.  A.  N.  Y.) ;  which  case  there  was  a  claim,  however, 
McLean  v.  Mayo,  7  A.  B.  R.  115,  113  that  the  party  suing  had  twice  sub- 
Fed.  106  (D.  C.  N.  Car.);  In  re  Spitzer,  mitted  himself  to  the  jurisdiction  of 
13  A.  B.  R.  346,  130  Fed.  879  (C.  C.  A.  the  bankruptcy  court. 
N.  Y.);  In  re  Spechler  Bros.,  36  A.  B.  11.  In  re  Gutman  &  Wenk,  8  A.  B.  R. 
R.  97,  185  Fed.  311   (D.  C.  N.  Y.).  253,  114  Fed.  1009   (D.   C.  N.  Y.). 

Contra,   In  re   Mertens,  12  A.   B.  R.  Yet  in   one  case,  injunction  was   re- 
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§  1782.  But  May  Be  Enjoined,  if  Equity  Demands  It. — Never- 
theless, the  bankruptcy  court  has  power  to  prohibit  the  prosecution  thereof 
if  equity  so  demands. ^^ 

In  re  Gutman  &  Wenk,  8  A.  B.  R.  252,  114  Fed.  1009  (D.  C.  N.  Y.):  "But  the 
statutes  which  permit  such  actions  without  leave  of  court,  provide  that  they 
should  be  subject  to  the  general  equity  jurisdiction  of  the  court  in  which  the 
receiver  was  appointed,  so  far  as  the  same  shall  be  necessary  to  the  ends  of 
justice." 

In  re  Schermerhorn,  16  A.  B.  R.  509,  145  Fed.  341  (C.  C.  A.):  "After  various 
proceedings  before  the  referee  the  District  Court  made  an  order  permitting 
the  petitioner  to  sue  the  trustee  in  a  State  Court,  but  it  was  upon  an  ex  parte 
application  and  showing  and  without  notice  to  the  trustee  or  his  counsel  of 
record.  The  District  Court,  upon  being  advised  of  the  true  situation  as  dis- 
closed by  the  record,  found  that  its  order  had  been  improvidently  granted  and 
it  promptly  vacated  it,  and  enjoined  the  petitioner  from  proceeding  further  in 
the  State  Court.  There  can  be  no  doubt  of  the  power  of  the  court  to  do  this, 
nor  that  its  power  was  well  exercised." 

In  re  Mertens,  12  A.  B.  R.  706,  131  Fed.  507  (D.  C.  N.  Y.):  "Is  not  the 
bankruptcy  court,  in  possession,  of  the  property,  possessed  of  power  and  ju- 
risdiction to  try  and  determine  this  question?  Or  must  it  await  the  trial  and 
determination  of  a  suit  for  conversion  against  its  officer  in  the  State  Court 
before  proceeding  to  administer  the  trust  and  wind  up  the  bankruptcy  pro- 
ceedings? It  is  conceded  that  in  such  a  case  as  this  the  bankruptcy  court 
may  enjoin  an  action  in  replevin  in  the  State  Court  against  the  receiver  or 
trustee  to  recover  the  property.  Why  may  it  not  enjoin  an  action  in  trespass 
or  for  conversion  brought  against  the  receiver  or  trustee  in  bankruptcy  in 
the  State  Courts  to  recover  the  proceeds  of  a  sale  of  the  property  or  its  value 
as  damages  for  a  conversion,  based  on  the  claim  that  the  title  was  in  the 
vendor?  Does  the  one  action  interfere  with  the  property  or  the  proceedings 
in  the  court  of  bankruptcy  any  more  or  less  than  the  other?     If  so,  wherein?" 

However,  where  the  lower  court  had  restrained  a  landlord  from  prose- 
cuting a  suit  in  personam  against  the  trustee,  sounding  in  tort,  on  the  ground 
that  it  was  but  an  indirect  method  of  obtaining  rent  for  use  and  occupation, 
claim  for  which  the  landlord  had  delayed  presenting  as  part  of  the  expenses 
of  administration  until  almost  all  the  funds  of  the  estate  had  been  paid  out, 
the  upper  court  reversed  the  ruling  because  the  question  as  to  whether 
the  suit  really  was  in  tort  was  one  for  the  state  court  to  determine.^^ 
And  the  bankruptcy  court  may  revoke  a  leave  if  improvidently  granted.^* 
But  the  receiver  or  trustee  may  only  be  sued  in  personam,  or  where  the 
property  is  not  in  the  custody  of  the  bankruptcy  court;  and  any  suit 
against  the  receiver  or  trustee,  instituted  to  recover  property  in  his  custody 
as  such,  will  be  restrained. ^^ 

§  1783.  May  Be  Sued  without  Leave  of  Bankruptcy  Court. — The 

fused  even  where  the  bankruptcy  court  13.   In  re  Empire  Cons.  Co.,  166  Fed. 

had    previously    found    that    the    prop-  1019   (C.   C.  A.   N.  Y.,   reversing  19  A. 

erty    rightfully   belonged   in   the   bank-  B.  R.  704,  157  Fed.  495). 

rupt  estate.     In   re   Spechler   Bros.,   26  14.  In  re  Schermerhorn,  16  A.  B.  R. 

A.  B.  R.  97,  185  Fed.  311  (D.  C.  N.  Y.).  f09,  145  Fed.  341   (C.  C.  A.). 

12.    Impliedly,    Skilton   v.    Codington,  15.     See    post,     §     1798;     Berman    v. 

15  A.  B.  R.  810,  185  N.  Y.  80.  Smith,   22  A.   B.   R.   662,   171   Fed.   735 

(D.  C.  Ga.). 
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receiver  may  be  sued  without  leave  of  the  bankruptcy  court  being  first  ob- 
tained.^^ 

In  re  Kelley  Dry  Goods  Co.,  4  A.  B.  R.  538  (102  Fed.  747)  (D.  C.  Wis.): 
"No  leave  to  sue  the  receiver  in  such  case  is  necessary  under  the  recent  legis- 
lation of  Congress.'' 

But  under  the  Federal  statutes  ^'^  he  may  be  sued  "as  receiver"  without 
leave  only  "in  respect  to  some  act  or  transaction  of  his  in  carrying  on  the 
business;"  and  if  he  be  not  carrying  on  the  business  or  if  the  matter  be  not 
one  occurring  in  the  carrying  on  of  the  business,  he  may  not  be  sued  ex- 
cept on  leave. 

In  re  Kalb  &  Berger  Mfg.  Co.,  21  A.  B.  R.  393,  165  Fed.  895  (C.  C.  A. 
N.  Y.) :  "Suits  against  receivers,  as  a  general  rule,  cannot  be  brought  in 
any  other  court  than  that  of  their  appointment,  without  leave  previously 
obtained  from  such  court.  An  exception  to  this  rule  exists  under  certain 
conditions  in  case  of  Federal  receivers.  The  statute  (Act  March  3,  1887,  and 
August  13,  1888)  provides  in  substance  that  a  receiver  appointed  in  a  Fed- 
eral court  may  be  sued  without  leave  of  the  court  'in  respect  to  any  act  or 
transaction  of  his  in  carrying  on  the  business  connected  with'  the  property 
in  his  charge.  It  is  held  that  this  statute  applies  to  receivers  appointed  in 
bankruptcy  proceedings  as  well  as  other  Federal  receivers.  In  re  Kanter 
and  Cohen,  9  Am.  B.  R.  373,  121  Fed.  984;  In  re  Smith,  9  Am.  B.  R.  603,  131 
Fed.  1014;  In  re  Kelley  Dry  Goods  Co.,  4  Am.  B.  R.  528,  102  Fed.  747.  But 
such  receivers  cannot  be  sued  without  leave  unless  they  are  carrying  on  the 
business  of  the  bankrupt  estate,  as  they  may  be  authorized  to  do  by  the  bank- 
ruptcy court.  In  the  present  case,  however,  it  does  not  appear  that  the  re- 
ceiver was  authorized  to  carry  on  or  was  carrying  on  the  business.  In  this 
transaction  he  merely  arranged  for  the  storage  of  certain  machinery  which 
had  come  into  his  possession  as  receiver.  His  act  related  to  the  care  and 
preservation  of  the  property  but  had  no  relation  to  any  business  carried  on  by 
him.  In  our  opinion  the  contract  of  the  receiver  for  the  use  of  the  premises 
was  not  an  act  or  transaction  in  carrying  on  the  business, 'within  the  meaning 
of  the  statute.  The  action  against  the  receiver  as  such  having  been  brought 
without  leave  of  the  court  which  appointed  him — the  District  Court — was 
properly  enjoined  by  that  court.  This  having  been  done  the  District  Court 
went  forward  and  determined  the  terms  of  the  contract  between  the  parties 
and  the  amount  due  thereunder." 

§  1784.  Need  Not  Be  Sued  in  Official  Capacity,  but  Merely  as 
Individual. — The  receiver  or  trustee,  it  appears,  need  not  be  sued  in  his 
official  capacity,  but  merely  as  an  individual, i*  at  least  in  cases  where  he 
has  personally  obligated  himself  or  exceeded  his  authority. ^^ 

16.    Stats,    at    Large,    35    U.    S.     436;  re   Heim   Milk   Product   Co.,   35   A.  B. 

In  re  Smith,  9  A.   B.   R.  603,  131   Fed.  R.  746,   183  Fed.  787    (D.   C.   N.   Y.). 

1014    (D.   C.    N.    Y.);    In   re    Kanter   &  17.    Stats,  at  Large,  25  U.  S.  436. 

Cohen,   9   A.    B.    R.    372,   121    Fed.   984  18.   In  re   Gutman   &  Wenk,   8  A.   B. 

(C.  C.  A.  N.  Y.).  R.  353,  114  Fed.  1009  (D.  C.  N.  Y.) ;  in- 

No  Suit  against  Receiver  upon  Claim  ferentially,   McLean  v.   Mayo,   7  A.   B. 

against   Estate    of    Bankrupt.— Claims  R.   115,  113   Fed.  106   (D,   C.  N.  Car.); 

against    the    bankrupt     must    be    pre-  inferentially,   In   re   Spechler   Bros.,   26 

sented    for    allowance    against   the    es-  A.  B.  R.  97,  185  Fed.  311  (D.  C.  N.  Y.). 

tate.        Suits      against      the      receiver  19.    Compare    ante,    §§    1780,    1780^, 

thereon     will     not    be    permitted.      In  1783. 
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§  1785.  Execution  against  Receivers  and  Trustees. — Levy  of  ex- 
ecution upon  a  judgment  obtained  in  such  suit  against  the  receiver  or 
trustee  doubtless  may  be  made  out  of  the  receiver's  or  trustee's  individual 
estate,  the  bankruptcy  court  determining  whether  reimbursement  be  proper 
out  of  the  estate. 

Compare,  obiter,  Treat  v.  Woodin,  14  A.  B.  R.  737,  138  Fed.  934  (C.  C.  Mass.): 
"How  far  the  Court  of  Appeals  would  permit  the  action  of  trover  to  proceed, 
and  upon  what  property  it  would  permit  a  levy  of  execution,  does  not  appear. 
To  levy  execution  upon  the  individual  estate  of  a  trustee  in  bankruptcy  in  or- 
der to  satisfy  a  judgment  for  damages  arising  from  his  compliance  with  an 
order  for  the  sale  of  specific  property  made  by  a  court  of  competent  jurisdic- 
tion seems  to  bear  hardly  upon  the  trustee.  Even  the  Court  of  Appeals,  how- 
ever, expressly  refused  to  disturb  the  control  of  the  court  of  bankruptcy  over 
the  bankrupt  estate." 

§  1786.  Orders  by  Bankruptcy  Court  to  Pay  Judgments  Out  of 
Funds  of  Estate. — The  bankruptcy  court  may,  by  order,  require  the  re- 
ceiver or  trustee  to  comply  with  the  judgment  or  decree  against  him  out  of 
the  funds  of  the  estate,  if  there  are' any  funds.  But  the  bankruptcy  court 
may  not  so  order  where  there  are  no  funds. 

In  re  Howard,  13  A.  B.  R.  462,  130  Fed.  1004  (D.  C.  Calif.):  "The  judgment 
of  the  Circuit  Court,  in  so  far  as  it  relates  to  costs,  can  only  be  enforced  by 
execution  or  action.  It  cannot  be  enforced  in  this  summary  proceeding,  as 
it  is  conceded  that  there  are  not  now,  and  never  have  been  any  funds  in  the 
hands  of  the  trustee  belonging  to  the  petitioner  or  to  the  estate  of  the  bank- 
rupt with  which  to  satisfy  the  same.  The  motion  that  the  trustee  be  directed 
to  pay  such  costs  is  denied,  without  prejudice  to  the  right  of  the  petitioner 
to  enforce  judgment  for  the  same  by  action  or  execution  as  he  may  be  ad- 
vised." 

§  1786|.  Or  May  Order  Indemnity  Direct  from  Estate  to  Injured 
Party  without  Judgment. — Or  the  bankruptcy  court  may,  where  all  the 
parties  are  before  it,  order  such  indemnity  paid  direct  to  the  injured  party 
without  the  necessity  of  a  judgment  against  the  trustee. 

In  re  Hunter,  18  A.  B.  R.  477,  151  Fed.  904  (D.  C.  Pa.):  "Ordinarily,  no 
doubt,  a  claim  for  damages  against  a  trustee  should  first  be  prosecuted  to 
judgment,  in  order  that  he  may  have  an  opportunity  to  make  defense  against 
the  charge  of  wrongdoing;  but,  as  the  present  trustee  is  a  party  to  this  pro- 
ceeding with  a  full  opportunity  to  be  heard,  and  has  made  no  sufficient  de- 
fense, and  as  all  parties  in  interest  are  before  the  court.  I  feel  justified  in 
treating  the  case  as  if  recovery  had  already  been  had  against  the  trustee.  If, 
therefore,  the  bankrupt  estate  ought  to  indemnify  the  trustee,  I  see  no  reason 
why  the  indemnity  should  not  be  paid  directly  to  the  landlord." 

§  1787.  Garnishees,  etc.,   as  Bankrupts — Trustee  to  Respond. — 

Where  a  garnishee  goes  into  bankruptcy  his  trustee  may  be  required  to  re 
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spond.^'*  But  no  judgment  can  be  rendered  on  the  garnishment  that  can 
be  enforced  against  the  trustee  except  in  the  bankruptcy  court  itself.  And 
the  garnishment  proceedings  will  be  stayed  until  the  dividend  sought  to  be 
subjected  can  be  ascertained.^^ 

§  1788.  Dissatisfied  Litigants  in  Bankruptcy  Proceedings  At- 
tempting to  Obtain  Indirect  Review  by  Bringing  Independent  Suit 
against  Trustee. — Dissatisfied  litigants  cannot  obtain  an  indirect  review 
of  orders  made  in  the  proceedings  in  bankruptcy  by  instituting  plenary  ac- 
tions against  the  trustee. 

Thus,  the  United  States  District  Court  will  not  entertain  an  action  to  re- 
strain the  trustee  from  complying  with  an  order  to  pay  dividends.^^ 

§  1788-^.  Nor  May  the  Trustee  Be  Controlled  in  His  Discretion, 
in  the  Administration  of  the  Estate  by  Proceedings  Brought  in  An- 
other Court. — Nor  may  the  trustee  be  controlled  in  his  discretion  in  the 
administration  of  the  estate,  by  proceedings  brought  in  another  court. 
Thus,  the  bankrupt  will  not  be  permitted  to  enjoin  the  trustee  by  a  suit  in 
equity  in  the  State  court,  from  carrying  out  a  compromise  of  a  contro- 
versy with  the  bankrupt's  wife.^^ 

20.  In  re  St.  Albans  Fdy.  Co.,  4  A.  23.  In  re  Kranich,  S3  A.  B.  R.  530, 
B.  R.  594  (D.  C.  Vt.).  174  Fed.  908  (D.  C.  Pa.);  obiter,  In  re 

21.  In  re  St.  Albans  Fdy.  Co.,  4  A.  Spechler  Bros.,  36  A.  B.  R.  97,  18S  Fed. 
B.  R.  594  (D.  C.  Vt).  311  (D.  C.  N.  Y.).    Also,  see  §§  igiQi^, 

22.  Hatch  v.  Curtin,  16  A.  B.  R.  629,  898^4. 
146  Fed.  300  (C.  C.  Mass.).     Ante,  §§' 

1693,   1700. 

3  R  B— 47 


CHAPTER  XXXV. 

Limitations  of  Pi^enary  Actions  by  and  against  Trustees. 

Synopsis  of  Chapter. 

§  1789.  Limitation  of  Plenary  Actions  by  and  against  Trustees. 

§  1790.  No  Suit  to  Recover  Property  after  Two  Years  from  Closing  of  Estate. 

§  1791.  _Not    Barred    by    Expiration    of    State    Limitation    after    Bankruptcy    and 

before  End  of  Two  Years. 
§  1793.  Otherwise,  State  Limitations   Prevail. 
§  1793.  Nondiscovery  of  Fraud  as  Tolling  Bar. 

§  1789.  Limitation  of  Plenary  Actions  by  and  against  Trustees. 

— The  trustee  may  not  bring  action  nor  be  sued  subsequently  to  two  years 
after  the  closing  of  the  estate,  but  within  that  period  state  statutes  of  lim- 
itation are  suspended,  except  as  to  causes  of  action  barred  thereby  be- 
fore the  bankruptcy. 

§  1790.  No  Suit  to  Recover  Property  after  Two  Years  from  Clos- 
ing of  Estate. — The  trustee  may  not  institute  legal  proceedings  subse- 
quently to  two  years  after  the  estate  is  closed. ^ 

§  1791.  Not  Barred  by  Expiration  of  State  Limitation  after  Bank- 
ruptcy and  Before  End  of  Two  Years. — Suit  may  be  commenced  by  the 
trustee  upon  any  action  that  was  not  barred  by  limitation  at  the  beginning 
of  the  bankruptcy,  and  may  be  so  commenced  at  any  time  within  the  two 
years  after  the  closing  of  the  estate,  notwithstanding  the  State  statute  of 
limitations  may  bar  the  action  before  the  two  years  have  expired.^  In 
short,  the  Act  creates  a  new  statute  of  limitations,  except  as  to  actions 
already  barred  when  the  bankruptcy  proceedings  were  instituted.  It  has 
been  held  that  the  statutes  of  limitation  of  the  states  do  not  apply  to 
actions  by  trustees  under  §  60b  of  the  Bankruptcy^  Act. 

Arnold  Grocery  Co.  v.  Shackelford  (Ga.),  31  A.  B.  R.  119:  "The  statute  of 
limitations  for  the  institution  of  actions  on  open  accounts  or  for  breach  of  con- 

1.  Bankr.  Act,  §  11  (d):  "Suits  shall  may  be  reopened  after  two  years  be- 
not  be  brought  by  or  against  a  trustee  cause  it  is  not  a  "suit"  within  the 
of  a  bankrupt  estate  subsequent  to  two  meaning  of  the  statute.  In  re  Paine, 
years  after  the  estate  has  been  closed."  11  A.   B.   R.   351,   137   Fed.   346    (D.   C. 

Kinder   v.   Scharflf,   36  A.   B.    R.   765  Ky.). 

(Sup.  Ct.  La.);  Grunsfeld  v.  Brownell,  The  question  then  arises  whether,  on 

11  A.  B.  R.  601  (New  MJex.  Sup.  Ct.);  the  estate  being  again  closed,  the  stat- 

obiter,  Sheldon  v.  Parker,  11  A.  B.  R.  ute  of  limitations  is  again  tolled  for  a 

153,  66  Neb.  619.     But  compare,  Evans  further    period    of    two    years.      There 

V.  Staale,  11  A.  B.  R.  183,  93  N.  W.  951  appears  to  be   no  case   decided  on  the 

(Minn.).  point. 

2.  Sheldon  v.  Parker,  11  A.  B.  R.  153,  The  trustee's  bond  remains  liable  for 
66  Neb.  610.  two  years  after  the  closing  of  the  es- 

Query,  if  Estate  Reopened  after  the      tate.     Obiter,  In  re  Kajita,  13  A.  B.  R, 
Two  Years,  Is  Bar  of  Statute  of  Limi-       19  (D.  C.  Hawaii). 
tations  Tolled? — An  estate  once  closed 
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tract  expressed  or  implied,  as  set  forth  in  the  Georgia  Civil  Code  1910,  §§  4363-68, 
does  not  apply  to  an  action  by  a  trustee  in  bankruptcy,  under  §  60b  of  the 
Bankruptcy  Act,  for  goods  received  by  the  bankrupt  in  payment  of  a  pre-ex- 
isting debt  less  than  four  months  prior  to  the  filing  of  the  petition  in  bankruptcy. 

"The  Bankruptcy  Act  which  conferred  upon  trustees  in  bankruptcy  the  right 
to  institute  actions  of  the  character  mentioned  in  the  preceding  note,  also  by 
§  lid,  fixed  a  statute  of  limitations  applicable  to  such  conditions.  The  action 
was  not  barred. 

"Under  the  Bankruptcy  Act  of  1867  the  actions  by  or  against  an  assignee  in 
bankruptcy,  touching  any  property  transferred  to  or  invested  in  such  assignee, 
were  required  to  be  brought  within  two  years  from  the  time  when  the  cause  of 
action  accrued  for  or  against  the  assignee.  This  was  applied  as  a  statute  of 
limitations.  Freelander  v.  Holoman,  9  N.  B.  R.  331,  Fed.  Cas.  No.  5081;  Avery 
V.  Cleary,  133  U.  S.  604;  Jenkins  v.  International  Bank,  106  U.  S.  571;  Bailey 
V.  Glover,  88  U.  S.  343  [1867]:  'Congress  has  said  to  the  assignee:  You  shall 
commence  no  suit  two  years  after  the  cause  of  action  has  accrued  to  you,  nor 
shall  you  be  harassed  by  suits  when  the  cause  of  action  has  accrued  more  than 
two  years  against  you.  Within  that  time  the  estate  ought  to  be  nearly  settled 
up  and  your  functions  discharged,  and  we  close  the  door  to  all  litigation  not 
commenced  before  it  has  elapsed." 

§  1792.  Otherwise,  State  Limitations  Prevail. — Otherwise  than 
as  above  described,  the  state  statutes  of  limitation  will  prevail.^ 

§  1793.  Nondiscovery  of  Fraud  as  Tolling  Bar. — Where  the  bar 
of  the  statute  of  limitations  is  tolled  by  the  nondiscovery  of  the  fraud,  the 
pleader  need  not  set  forth  the  particulars  of,  nor  reasons  for,  the  non- 
discovery.* 

3.   Instance,  Lehman  v.  Crosby,  3  A.  4.    Lehman  v.  Crosby,  3  A.  B.  R.  663 

B.    R.   663    (D.    C.    N.   Y.);    Beattys   v.  (D.  C.  N.  Y.).     Instance  where  statute 

Straiton,    35    A.    B.    R.    808,    143    App.  not  tolled.     Beattys  v.   Straiton,  36  A. 

Div.  N.  Y.  369.  B.  R.  808,  143  App.  Div.  N.  Y.  369 


CHAPTER  XXXVI. 

Summary  Jurisdiction  Over  Tin?  Bankrupt,  His  Agbnts  and  Persons 
Not  Adverse;  Claimants;    Also  Over  Property  in  Custody. 

Synopsis   of  Chapter. 

§  1796.  Possession   of   Res,   Test   of   Summary  Jurisdiction. 

DIVISION  1. 

§  1797.  Jurisdiction   Once   Attaching,   Complete   for  All   Purposes. 

§  1798.  All  Actions  to  Be  Taken  in  Bankruptcy  Court. 

§  17981^.  Thus  Replevin  Suits  Not  Maintainable. 

§  1799-  Thus,  Landlord's  Forcible  Detainer  Suits  Not  Maintainable  nor  Dis- 
traint. 

§  1800.  Property  Taken  Out  of  Custody,  etc.,  after  Bankruptcy,  Summarily 
Ordered  Returned. 

§  1801.  Even  Property  Voluntarily  Surrendered  by  Bankruptcy  Receiver  or 
Trustee,   Still  within   Summary  Jurisdiction. 

§  1802.  Similarly,  Payments  or  Other  Transfers  by  Bankrupt  after  Filing  of 
Bankruptcy  Petition. 

§  1803.  Whether  Recovery  Be  Plenary  or  Summary. 

§  1804.  Purchasers  at  Sales  by  Trustees  or  Receivers  Subject  to  Summary  Ju- 
risdiction. 

§  1804J4.  Holders  of  Receivers'  Certificate. 

§  1805.  Obstructive    Suits    Brought   after    Bankruptcy    Court   Acquires    Custody. 

§  1806.  Thus,  Foreclosure  Suits,  Where  Bankruptcy  Court  Already  Has  Cus- 
tody. 

§  1806J4.  Attempts  to  Control  Bankruptcy  Administration  by  Injunctions,  etc., 
in  Other  States. 

§  1806J4.  Interference  Otherwise  than  by  Suit. 

§  1807.  What   Constitutes   "Custodia   Legis"   and   "Assumption    of   Jurisdiction." 

§  1808.  As  to  Adjudication  in  Bankruptcy  "Ipso  Facto"  Passing  Bankrupt's 
Property  into  Custodia  Legis. 

§  1809.  Real   Estate   Generally   Considered   in   Bankrupt's   Possession. 

§  1810.  Mere  Rights  of  Action  in  Personam,  Not  Property  "in  Possession"  of 
Bankrupt. 

§  1811.  Whether  Action  to  Be  in  Bankruptcy  Proceedings  Themselves,  or  Sep- 
arate Plenary  Action  Maintainable  in  United  States   District  Court. 

§  1813.  Nor  in  State  Court,  nor  in  United  States  District  Court. 

§  1813.  Bankruptcy  Court  Permitting  Controversies  over  Property  in  Its  Pos- 
session to  Be  Carried  on  Elsewhere. 

§  1814.  Suits  in  Personam  against  Trustees  and  Receivers. 

§  ISUyi.  Adverse  Claimants  Not  to  Be  Defeated  by  Bankruptcy  Court  Sur- 
rendering Custody. 

DIVISION  3. 

§  1815.  Where    Summary    Orders    Will    Lie    on    Bankrupts,    and    Persons    Not 

Adverse  Claimants — In  General. 
§  1815J4.  Existence  Also  of  Plenary  Jurisdiction  Does   Not   Preclude. 
§  1816.  Outstanding  Claims  by  Third  Parties   on   Property   in   Hands   of  Bank- 
rupt or  Agent,  Summary  Jurisdiction  Not  Divested. 
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§  1817.  But   Beneficial   Interest   in   Trustee   Must   Exist. 

§  1818.  Order  of  Surrender  before  Appointment  of  Trustee  and  Even  before 
Adjudication. 

§  1819.  Summary  Orders   on  Bankrupt. 

§  1830.  No  Matter  in  What  Capacity  Bankrupt  Holds. 

§  1831.  Officers  of  Bankrupt  Corporation,   Subject. 

§  1833.  Summary  Orders  on  Agents  and  Others. 

§  1833J4.  State   Institution   as   Depositary   of   Funds    of   Bankrupt   Estate. 

§  1823.  Corporation   Agent   of    Bankrupt,    Subject   Thereto. 

§  1823>4.  Bankrupt's  At.torney,   When  Subject  Thereto. 

§  1834.  Part  Adversely  Held,  Part  Held  as  Agent  or  Not  under  Claim  of  Bene- 
ficial Interest. 

§  1825.  Lienholder  in  Possession  after  Satisfaction  of  Lien. 

§  1836.  Whether  Filing  of  Petition  to  Redeem  from  Undisputed  Liens  Gives 
Summary  Jurisdiction  to  Order  Surrender  on  Tender  of  Amount  Due. 

§  1837.  Custodians  and  Court  Officers  in  Possession  under  Nullified  Legal  Pro- 
ceedings,   Not   "Adverse   Claimants." 

§  1828.  But,  until  Liens  Nullified,  Custodians  and  Court  Officers  "Adverse 
Claimants." 

§  1829.  Court  Officers  Holding  under  Nullified  Legal  Proceedings  Subject  to 
Summary   Order. 

§  1830.  Order  May  Not  Require  Surrender  of  More  than  Is  in  Officer's  Hands. 

Subdivision  "A." 

§  1831.  Procedure  on  Summary  Petitions,  in  General. 

§  1832.  What  Is  Summary  Process. 

§  1833.  Summary   Orders   to   Surrender  Assets   Not   New   Function. 

§  1834.  Right  of  Trial  by  Jury  Not  Violated  Thereby. 

§  1835.  Bankrupt  Ordered  to  Execute  Necessary  Papers. 

§  1836.  Referee   Has  Jurisdiction  to  Make   Summary  Order. 

§  1837.  Written  Petition  Requisite. 

§  1838.  Reasonable   Notice   on   Respondent,   Requisite. 

§  1838J4.  Order  to  Show  Cause. 

§  1839.  Due  Hearing  Requisite. 

§  1840.  Courts   Proceed  with   Great   Caution  in   Granting  Summary   Orders. 

§  1841.  Punishment  for  Disobedience  of  Summary  Order,  Not  Imprisonment 
for  Debt. 

§  1842.  Clear,  Certain,  Convincing  or  Satisfactory  Proof,  or  Proof  beyond 
Reasonable  Doubt,  Requisite. 

§  1843.  Bankrupt's  Sworn  Denial  Not  Conclusive. 

§  1844.  But  Almost  Incontestable  Evidence  Requisite  to  Overcome  It. 

§  1845.  Proof  of  Present  Possession  or  Control  Requisite. 

§  1846.  Similarly,  Agents  and  Court  Officers  Not  Subject  to  Summary  Orders 
as  to  Disbursements  Already  Made. 

§  1847.  Likewise,  No  Interest  to  Be  Included. 

§  1848.  Whether  Possession  at  Time  of  Filing  Summary  Petition  or  of  Grant- 
ing Order,  Requisite. 

§  1849.  Circumstantial   Evidence  Sufficient. 

§  1850.  Presumption  of  Continued  Possession  When  Property  Once  Traced  and 
Shortage  Unexplained. 

§  1851.  Rejecting  Improbable   Explanations. 

§  1852.  No  Presumption  of  Continued  Possession  if  Circumstances  Raise  Coun- 
ter Presumption. 
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§  1853.  Order  to  Describe  Property — Orders  to  Pay  Value  of  Goods,  Alterna- 
tive Orders,  etc. 

§  1854.  Review   of   Summary   Orders — Set  Aside   Only   for   Manifest   Error. 

§  1855.  Whether   "Review"   or   "Appeal." 

§  1856.  Contempt  for  Disobedience  of  Summary  Orders. 

§  1857.  Whether  Evidence  on  Which  Order  for  Surrender  Based  May  Be  Re- 
Examined. 

§  1858.  Opportunity   Must   Be   Given   to   Defend   on   Contempt. 

§  1859.  Evidence   on   Contempt  to  Be  beyond   Reasonable   Doubt. 

§  I85954.  Whether  "Petition  for  Revision"  or  "Writ  of  Error"  to  Review  Con- 
tempt Proceedings. 

§  1860.  Procedure  on  Obtaining  Surrender  from  Court  Officers. 

§  1861.  If  Application  Be  to  State  Court  Whose  Officer  in  Control,  Procedure 
Follows  That  of  Such  Court. 

§  1863.  If  Application  Be  to  Bankruptcy  Court,  Procedure  Follows  Ordinary 
Rules  as  to  Summary  Orders  on  Bankrupts  and  Agents. 

§  1863.  Jurisdiction  to  Determine  Facts  Requisite  to  Summary  Jurisdiction. 

§  1864.  But  Will  Only  Examine  Far  Enough  to  Ascertain  if  Facts  Alleged  in 
Good  Faith  and  if  True  Would  Constitute  "Adverse"  Party. 

§  1865.  Whether  Concluded  by  Pleadings. 

§  1866.  Notice  Served  Outside  District  Not  Sufficient  to  Confer  Jurisdiction  to 
Make   Inquiry. 

§  1867.  Ancillary  Jurisdiction  in  Bankruptcy  Court  of  Another  District  to  Make 
Summary  Order. 

DIVISION  3. 

§  1868.  Jurisdiction  to  Redeem  Property  from  Liens. 

§  1869.  Procedure — Petition  to  Redeem  and  Notice. 

§  1870.  Gives    Jurisdiction    to    Order    Cancellation,    Assignment    or    Release,    on 

Tender  of  Amount  Due. 
§  1871.  May   Not,   under   Guise   of   Petition   to   Redeem,   Gain   Jurisdiction   over 

Adverse  Claimants  in  Possession. 

DIVISION  4. 

§  1872.  Summary  Jurisdiction  to  Order  Trustee  to  Surrender  Property  to  Right- 
ful Owner. 
§  1873.  Thus,  to  Order  Surrender  of  Property  Belonging  to  Third   Parties. 
§  1874.  Referee  Has  Jurisdiction. 

§  1875.  Replevin   Suits   Not   Maintainable  against  Trustee   or   Receiver. 
§  1876.  Petitions   for   Reclamation,   Surrender   or   Redelivery. 

§  1877.  Reclamation  of  Property  Left  for  Repairs,   Storage  or   Other   Bailment. 
§  187754.  Of  Property  Sold  on  Approval,  etc. 
§  1877^.  Of   Consigned  Property. 
§  1878.  Of  Property  Bought  on  Conditional  Sale. 

§  1879.  Of    Goods    Bought   under    Misrepresentations    or   While    Grossly    Insol- 
vent. 
§  1879J4.  Election  to   Rescind. 
§  1879J4.  Delay  in  Rescission. 
§  1879J4-  Subrogation  to  Right  of  Reclamation. 

§  1880.  Reclaiming  Part  Still  in  Trustee's   Hands,   Proving  Claim  for   Balance. 
§  1881.  Goods  Stopped  in  Transitu. 

§  1882.  Converted  Property  or  Its  Traced  Proceeds,  Reclaimable. 
§  1883.  "Tracing  Trust  Funds." 
§  1884.  Commingling  of  Trust  Funds  or  Trust  Property. 
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§  I88414.  Evidence. 

§  ISSiyi.  Goods   in   Warehouse   or   Elevator,   and   Outstanding   Receipts. 

§  1884J4-  Costs  and  Expenses  on  Reclamation  or  on  Surrender  of  Trust  Funds. 

DIVISION  5. 

§  1885.  Jurisdiction   to   Marshal   Liens. 

§  1886.  Consent  of  Lienholder  Not  Necessary. 

§  1887.  Incidental   Power   to   Compel   Execution   of   Papers   by  Third   Parties. 

§  1887J4-  Incidental   Power  to  Reform   Instruments. 

§  18875^2.  And  to  Relieve  against  Forfeiture. 

§  1888.  Referee  Has  Jurisdiction. 

§  1889.  Reasonable  Notice  to  Lienors  or  Other  Parties  in  Interest  Requisite. 

§  1890.  "Ten  Days  Notice  by  Mail"  Insufficient;  "Order  to  Show  Cause,"  Proper 
Method. 

§  1891.  Notice  on   Nonresidents,  if  Court  Has  Actual   Possession. 

§  1892.  But  Mere  Possession  of  Res  and  Service  of  Notice  Insufficient  to  Ren- 
der Judgment  in  Personam. 

§  1893.  Third   Parties   May   Intervene. 

§  1894.  Pleadings  and  Practice  in  Marshaling  Liens  and  Interests. 

§  1894J^.  Statutory  Regulations  of  Right  to  Institute  or  Maintain  Suit  Not  Ap- 
plicable. 

§  1895.  Whether  Proceedings  to  Marshall  Liens  on  Property  in  Custody,  on 
Notice,    Strictly   "Summary"    Proceedings. 

§  1896.  What  Law   Governs  Validity. 

§  1897.  Where  Rights  under  State  Statute  Dependent  on  Resort  to  Special 
Remedies. 

§  1898.  Rights  of  Priority  under  State  Statutes  as  Related  to  Marshaling  of 
Liens  on  Property. 

§  1899.  "Surrender  of  Preference''  on  Distinct  Transaction  Not  to  Be  Required 
as  Prerequisite  to  Validity  of  Lien  Which  Itself  Is  Not  a  Preference. 

DIVISION  6. 

§  1900.  Summary  Jurisdiction  to  Prevent  Trustee  Interfering  with  Others' 
Rightful   Custody. 

DIVISION  7. 

§  1901.  Jurisdiction  to   Issue   Injunctions   in  Aid   of   Bankruptcy   Proceedings. 

§  1902.  Restraining  Sale  or  Distribution  under  Levy  Made  within  Four  Months. 

§  1903.  But  no  Injunction  Where  Levy  Not  Made  within   Four  Months. 

§  1904.  And  Injunction  May   Be  Refused  on  Ground  of   Comity. 

§  190414    And  Where  State  Officers  to  Be  Restrained,  Court  Cautious. 

§  1905.  Adverse   Claimants   Restrained  until  Appropriate  Action  Can   Be  Taken. 

§  1906.  Adverse  Claimants  Restrained  from  Interfering  with  Assets  in  Cus- 
tody of  Bankruptcy  Court. 

§  1907.  Court  Proceedings  Restrained  until  Trustee  Elected  and  Appropriate 
Action  Taken. 

§  1908.  Court  Proceedings  Enjoined  Where  Property  in  Custody  of  Bankruptcy 
Court  Sought  to  Be  Seized  or  Levied  on. 

§  1909.  Injunction  Refused  Where  Legal  Proceedings  Not  Nullified  by  Bank- 
ruptcy, and  State  Court  Prior  in  Custody. 

§  1009^.  Foreclosure  Enjoined  Where  Actual  Possession  Afterwards  Acquired 
by  Bankruptcy  Court. 

§  1910.  Whether  May  Restrain  Levy  on  Exempt  Property  for  Other  Purposes 
than   to   Interpose   Discharge. 


1668  REMINGTON    ON    BANKRUPTCY. 

§  1910^.  Attempts    to    Control     Trustee's    Administration     by    Proceedings     in 

Other  Courts. 
§  1911.  Suits  in  Personam  against  Receiver,  Trustee  or   Marshal  for  Wrongful 

Seizure  Not  Restrained, 
§  19115^.  Staying  Trustee's  Administration  of  Estate. 
§  1913.  Ancillary     Injunction    in    Aid    of    Bankruptcy    Proceedings    in     Another 

District. 
§  1913.  No  Enjoining  of  Pledgee's  Sale,  unless  Fraud  or  Oppression  Exist. 
§  1914.  Injunction   Where   Legal  Action   Requisite   to   Fix   Liability   of   Sureties. 
§  1915.  No    Restraining    Order    to    Prevent    Proceeding   with    Levy    on    Exempt 

Property  after   Same   Set  Apart. 
§  1916.  Bankruptcy   Petition   "Caveat   to   All   the   World"   and   "Attachment   and 

Injunction." 
§  1917.  No  Injunction  before  Filing  of  Bankruptcy   Petition  to  Preserve  Status 

Quo. 
§  1917J4.  Injunction  after  Sale  by  Trustee. 
§  1918.  Referee    Has'   Jurisdiction    to    Issue    Restraining    Order,    Except    upon 

Courts  or  Court  Officers. 
§  1919.  Petition   Requisite   and   to   Be   Filed   in   Bankruptcy   Proceedings   Them- 
selves. 
§  1930.  Petition  to  Be  Verified. 
§  1931.  Notice  to  Be  Given,  unless  for  Good  Cause  Dispensed  with. 

DIVISION  8. 

§  1933.  Jurisdiction  to  Punish  for  Contempts  for  Interference  with  Custody. 
§  1933.  Restraining   Order   Not   Prerequisite. 

§  1796.  Possession  of  Res,  Test  of  Summary  Jurisdiction. — The 
determination  of  the  questions,  first,  as  to  whether  the  property 
is  tangible  or  merely  a  debt,  and  second,  if  existing  in  tangible  form, 
as  to  who  has  possession  or  control  of  it,  determines  the  forum 
to  which  the  parties  must  resort  to  work  out  their  rights  and  the 
manner  of  procedure,  as  to  whether  summary  or  plenary. 

If  the  possession,  actual  or  constructive,  of  the  property  is  in  the 
bankrupt,  or  in  his  agent,  or  in  someone  not  claiming  a  beneficial 
interest  in  it,  or  is  in  the  receiver,  marshal  or  trustee  in  bank- 
ruptcy, the  bankruptcy  court  has  summary  jurisdiction  over  it  by 
orders  made  in  the  bankruptcy  proceedings  themselves,  and  may 
summarily  order  its  surrender  or  delivery ;  i  may  bring  all  parties 
claiming  interests  in  it  into  court;  may  determine  all  rights  to  it; 
if,  on  the  other  hand,  some  third  party  claiming  some  beneficial 
interest  in  the  property  has  possession  (except  in  certain  in- 
stances where  court  officers  are  in  possession),  or  if  the  property 
does  not  exist  in  tangible  form,  but  is  a  mere  debt  owed  by  the  third 
party,  then  such  third  party  need  not  come  into  the  bankruptcy  pro - 

1.  In  re  Logan,  38  A.  B.  R.  543,  196   Fed.   678    (D.    C.   N.   Y.). 


§  1796 
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ceedings  for  his  rights,  and  the  trustee  cannot  bring  him  into  the 
proceedings,  and  he  is  entitled  to  be  heard  in  plenary  action.^ 


2.  In  re  Teschmacher  &  Mrazay,  11 
A.  B.  R.  549,  550,  137  Fed.  728  (D.  C. 
Penn.) ;  quoted  ante,  §  1652;  In  re 
Briskman,  13  A.  B.  R.  57,  132  Fed.  201 
(D.  C.  N.  Y.);  In  re  Schermerhorn,  16 

A.  B.  R.  509,  145  Fed.  841  (C.  C.  A.), 
quoted  post,  §  1795  and  §  1807.  Infer- 
entially,  In  re  Rochford,  10  A.  B.  R. 
608,  124  Fed.  182  (C.  C.  A.  S.  Dak); 
Pub.  Co.  V.  Hutchinson  Co.,  17  A.  B. 
R.  427  (Sup.  Ct.  Mich.);  In  re  Bun- 
trock  Clothing  Co.,  1  A.  B.  R.  454,  92 
Fed.  886  (D.  C.  Iowa);  In  re  New 
England  Piano  Co.,  9  A.  B.  R.  772, 
122  Fed.  937  (C.  C.  A.  Mass.);  In  re 
McBride  &  Co.,  13  A.  B.  R.  83,  133 
Fed.  385  (Ref.  N.  Y.) ;  inferentially. 
In  re  Cohn,  3  A.  B.  R.  421  (D.  C. 
N.  Y.). 

But  see  an  apparent  disregard  of 
this   principle   in    In   re    Pratesi,   11   A. 

B.  R.  319,  126  Fed.  588  (D.  C.  Del.), 
where  a  liveryman  in  possession  at 
the  time  of  bankruptcy  under  his  lien 
was  held  subject  to  the  summary  ju- 
risdiction of  the  bankruptcy  court. 

Also  see,  for  an  apparent  confusion 
of  ideas  on  this  point.  In  re  Young,  7 

A.  B.  R.  14,  111  Fed.  158  (C.  C.  A. 
Ark.),  a  case  rightly  decided  (for  the 
bankrupt  clearly  had  the  actual  cus- 
tody at  the  time  of  bankruptcy)  but 
wrongly  reasoned.     In   re  Wells,   8  A. 

B.  R.   76,   114   Fed.   222   (D.   C.   Mo.). 
In   re   Moody,   12  A.   B.   R.   724,    131 

Fed.  525  (D.  C.  Iowa),  quoted  at  § 
1797;  obiter.  In  re  Rudnick,  20  A.  B. 
R.  33,  160  Fed.  903  (C.  C.  A.  N.  Y.) ; 
impliedly,  Knapp  &  Spencer  Co.  v. 
Drew,  20  A.  B.  R.  355,  160  Fed.  413 
(C.  C.  A.  Neb.);  impliedly,  In  re 
Walsh  Bros.,  20  A.  B.  R.  473,  159  Fed. 
560,  163  Fed.  353  (D.  C.  Iowa),  quoted 
at  §  1488;  In  re  Landis,  18  A.  B.  R. 
483,  151  Fed.  496  (D.  C.  Pa.),  quoted 
at  §  1800;  In  re  Coflfey,  19  A.  B.  R. 
148  (Ref.  N.  Y.);  Goodnough  Mer- 
cantile &  Stock  Co.  V.  Galloway,  19 
A.  B.  R.  344,  156  Fed.  504  (D.  C. 
Ore.);  partially,  Clemishaw  v.  Int. 
Shirt  and  Collar  Co.,  31  A.  B.  R.  616, 
165  Fed.  797  (D.  C.  N.  Y.) ;  impliedly 
(attempted  settlement  before  bank- 
ruptcy, undistributed  portions  of  set- 
tlement money  still  in  hands  of  lend- 
er's agent,  no  jurisdiction  in  bank- 
ruptcy court).  In  re  Smyth,  31  A.  B. 
R.  853,  167  Fed.  871  (D.  C.  Pa.);  Bray 
V.  U.  S.  Fidelity  &  Guaranty  Co.,  23 
A.  B.  R.  363,  170  Fed.  639  (C.  C.  A. 
W.   Va.),   quoted  at  §   1813;   impliedly. 


In  re  Bluestone  Bros.,  33  A.  B.  R.  264, 
174  Fed.  53  (D.  C.  W.  Va.),  quoted  at 
§  1908;  In  re  MacDougall,  33  A.  B.  R. 
762,  175  Fed.  400  (D.  C.  N.  Y.) ;  In  re 
New  England  Breeders'  Club,  23  A.  B. 
R.  689,  175  Fed.  501  (D.  C.  N.  H.);  In 
re  EUetson  Co.,  33  A.  B.  R.  530,  174 
Fed.  859  (D.  C.  W.  Va.),  quoted  at  § 
1888;  obiter.  In  re  Peacock,  24  A.  B. 
R.  159,  178  Fed.  851  (D.  C.  N.  Car.); 
In  re  Donnelly,  36  A.  B.  R.  304,  188 
Fed.  1001  (D.  C.  Ohio);  In  re  Love- 
land,  39  A.  B.  R.  560,  300  Fed.  136  (C. 
C.  A.  Mass.) ;  Le  Master  v.  Spencer, 
39  A.  B.  R.  264,  203  Fed.  210  (C.  C. 
A.  Colo.);  In  re  Bacon,  38  A.  B.  R. 
565,  196  Fed.  986  (D.  C.  N.  Y.);  In 
re  Schoenfield,  37  A.  B.  R.  64,  190 
Fed.  53  (D.  C.  W.  Va.,  affirmed  Sals- 
burg  V.  Blackford,  29  A.  B.  R.  330,  304 
Fed.  438,  C.  C.  A.  W.  Va.);  instance, 
In  re  Clifford  D.  Mills,  35  A.  B.  R.  378, 
179  Fed  409  (D.  C.  N.  Y.);  Johnston 
V.  Spencer,  37  A.  B.  R.  800,  195  Fed. 
315  (C.  C.  A.  Colo.);  obiter  [summary 
jurisdiction  denied  where  bank  held 
deposit].  In  re  Zotti,  26  A.  B.  R.  234, 
186  Fed.  84  (C.  C.  A.  N.  Y.,  affirming 
S.  C,  33  A.  B.  R.  304,  178  Fed.  304), 
quoted  at  §  1807;  Clay  v.  Waters,  34 
A.  B.  R.  293;  178  Fed.  385  (C.  C.  A. 
Mo.),  quoted  at  §§  1800,  1807,  1811, 
233154,  2343>^,  3864;  impliedly.  In  re 
Hays,  34  A.  B.  R.  691,  181  Fed.  674  (C. 
C.  A.  Ohio),  quoted  at  §  1665;  im- 
pliedly. In  re  Tarbox,  36  A.  B.  R.  432, 
185  Fed.  985  (D.  C.  Mass.),  quoted  at 
§    1864;    impliedly.     In     re     Zehner,     27 

A.  B.  R.  536,  193  Fed.  787  (D.  C. 
La.). 

Also  see,  for  apparent  confusion 
arising  through  failure  to  ascertain 
who  was  in  actual  possession  or  con- 
trol of  real  estate,  the  report  of  the 
case  being  absolutely  silent  on  this 
important  point,  In  re  Pickens  & 
Bro.,  26  A.  B.  R.  6,  184  Fed.  954  (D. 
C.  Ga.). 

As  to  jurisdiction  to  re-examine  pre- 
payments to  attorneys  in  bankruptcy, 
see  post,  §  2099. 

As  to  jurisdiction  to  vacate  or  mod- 
ify orders  "after  term,"  see  §§  439,  858. 

No  "terms  of  court"  in  bankruptcy, 
see  §§  439,  858,  notes. 

Summary  jurisdiction  not  pre- 
cluded, in  proper  cases,  by  existence 
also  of  plenary  jurisdiction.  In  re 
Holbrook  Shoe   &   Leather  Co.,  21   A. 

B.  R.  511,  165  Fed.  973  (D.  C.  Mont.). 
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Murphy  V.  Hoflfman,  211  U.  S.  563,  21  A.  B.  R.  487;  "Before  go- 
ing further  it  is  well  to  ascertain  the  .principles  of  law  which  are  appli- 
cable to  the  situation.  The  Bankrupt  Act  *  *  *  as  originally  enacted,  did 
not  confer  jurisdiction  on  the  District  Courts  of  the  United  States  over  suits 
brought  by  trustees  in  bankruptcy  to  assert  title  to  property  as  assets  of  the 
bankrupt,  or  to  set  aside  transfers  made  by  the  bankrupt  in  fraud  of  the 
creditors  or  by  way  of  preference,  unless  by  consent  of  the  defendant.  Bardes 
V.  First  Nat.  Bank,  178  U.  S.  524,  4  Am.  B.  R.  163,  *  *  *;  Frank  v.  Vollkom- 
mer,  205  U.  S.  531,  17  Am.  B.  R.  806.  *  *  *  The  act,  however,  preserves  the 
jurisdiction,  otherwise  existing  by  statute,  of  the  courts  of  the  United  States, 
though  it  is  limited  to  courts  where  the  bankrupt  himself  could  have  prosecuted 
the  action.  Bush  v.  Elliott,  302  U.  S.  477,  15  Am.  B.  R.  656.  *  *  *  But,  where 
the  property  in  dispute  is  in  .the  actual  possession  of  the  court  of  bankruptcy, 
there  comes  into  play  another  principle,  not  peculiar  to  courts  of  bankruptcy, 
but  applicable  to  all  courts.  Federal  or  State.  Where  a  court  of  competent 
jurisdiction  has  taken  property  into  its  possession,  through  its  officers,  the 
property  is  thereby  withdrawn  from  the  jurisdiction  of  all  other  courts.  The 
court,  having  possession  of  the  property,  has  an  ancillary  jurisdiction  to  hear 
and  determine  all  questions  respecting  the  title,  possession,  or  control  of  the 
property.  In  the  courts  of  the  United  States  this  ancillary  jurisdiction  may 
be  exercised,  though  it  is  not  authorized  by  any  statute.  The  jurisdiction  in 
siich  cases  arises  out  of  the  possession  of  'the  property,  and  is  exclusive  of 
the  jurisdiction  of  all  other  courts,  although  otherwise  the  controversy  would 
be  cognizable  in  them.  Wabash  R.  Co.  v.  Adelbert  College,  208  U.  S.  38,  54. 
*  *  *  Accordingly,  where  property  was  in  the  possession  of  the  bankrupt  at 
the  time  of  the  appointment  of  a  receiver,  it  was  held  that  the  bankruptcy 
court  had  jurisdiction  to  determine  the  title  to  it  as  against  an  adverse  claim- 
ant, and  that  the  receiver  had  no  right  to  deliver  it  to  him  without  the  order 
of  the  court.  Whitney  v.  Wenman,  198  U.  S.  539,  14  Am.  B.  R.  45.  *  *  *  On 
the  day  the  opinion  in  the  Bardes  case  was  announced  the  same  justice  de- 
livered the  opinion  of  the  court  in  White  v.  Schloerb,  178  U.  S.  542,  4  Am.  B. 
R.  178,  *  *  *  a  case  in  which  the  facts  were  essentially  those  of  the  case  at 
bar.  Certain  persons,  co-partners  in  trade;  were  adjudicated  bankrupts  and 
the  case  was  sent  to  a  referee  in  bankruptcy.  They  had  a  stock  of  goods  in 
a  store,  the  entrance  to  which  was  locked  by  the  referee.  Certain  other  per- 
sons claimed  title  to  part  of  the  stock  of  goods  as  obtained  from  them  by  a 
fraudulent  purchase,  which  had  been  rescinded.  After  the  adjudication,  these 
persons  brought  an  action  of  replevin  of  the  goods  against  the  bankrupt  in  a 
State  court,  which  was  executed.  It  was  held  that  replevin  would  not  lie  in 
the  State  court,  and  that  the  District  Court  had  jurisdiction  by  summary 
proceedings  to  compel  the  return  of  the  property  seized.  The  court  said: 
'The. goods  were  then  in  the  lawful  possession  of  and  custody  of  the  referee  in 
bankruptcy,  and  of  the  bankruptcy  court,  whose  representative  and  substitute 
he  was.  Being  thus  in  the  custody  of  a  court  of  the  United  States,  they  could 
not  be  taken  out  of  that  custody  upon  any  process  from  a  State  court.'  The  last 
two  cases  cited  proceed  upon  and  establish  the  principle  that  when  the  court  of 
bankruptcy,  through  the  act  of  its  officers,  such  as  referees,  receivers,  or 
trustees,  has  taken  possession  of  a  res,  as  the  property  of  a  bankrupt,  it  has 
ancillary  jurisdiction  to  hear  and  determine  the  adverse  claims  of  strangers 
to  it,  and  that  its  possession  cannot  be  disturbed  by  the  process  of  another 
court.  And  see  Skilton  v.  Codington,  15  Am.  B.  R.  810,  185  N.  Y.  80,  85,  86, 
113  Am.  St.  Rep.  885,  77  N.  E.  790,  and  Frank  v.  Vollkommer,  which,  by  im- 
plication,   approve    the    same    principle.'' 

Babbitt  v.   Dutcher,  216  U.   S.   103,  23  A.   B.   R.  519:     "There  are   two   classes 
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of  cases  arising  under  the  Act  of  1898  and  controlled  by  different  principles. 
The  first  class  is  where  there  is  a  claim  of  adverse  title  to  property  of  the  bank- 
rupt based  upon  a  transfer  antedating  the  bankruptcy.  The  other  class  is  where 
there  is  no  claim  of  adverse  title  based  on  any  transfer  prior  to  the  bankruptcy, 
but  where  the  property  is  in  the  physical  possession  of  a  third  party  or  of  an 
agent  of  the  bankrupt,  or  of  an  officer  of  a  bankrupt  corporation,  who  refuses 
to  deliver  it  to  the  trustee  in  bankruptcy.  In  the  former  class  of  cases  a  plen- 
ary suit  must  be  brought,  either  at  law  or  in  equity,  by  the  trustee,  in  which 
the  adverse  claim  of  title  can  be  tried  and  adjudicated.  In  the  latter  class  it 
is  not  necessary  to  bring  a  plenary  suit,  but  the  bankruptcy  court  may  act 
summarily  and  may  make  an  order  in  a  summary  proceeding  for  the  delivery 
■of  the  property  to  the  trustee,  without  the  formality  of  a  formal  litigation.  The 
former  class  falls  within  the  ruling  in  the  case  of  Bardes  v.  Hawarden  Bank, 
178  U.  S.  534,  4  Am.  B.  R.  163,  and  in  the  case  of  Jaquith  v.  Rowley,  188  U.  S. 
«20,  9  Am.  B.  R.  525,  which  hold  that  such  a  suit  can  be  brought  only  in  a  court 
which  would  have  had  jurisdiction  of  a  suit  by  the  bankrupt  against  the  ad- 
verse claimant,  except  where  the  defendant  consents  to  be  sued  elsewhere.  In 
the  latter  class  of  cases  a  plenary  suit  is  not  necessary,  but  the  case  falls  within 
the  rule  laid  down  in  Bryan  v.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R.  623,  and 
Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R.  234,  which  held  that  the  bankruptcy 
court  could  act  summarily." 

Bank  v.  Title  &  Trust  Co.,  198  U.  S.  280,  14  A.  B.  R.  102  (reversing  11  A. 
.B.  R.  79):  "The  distinction  between  steps  in  bankruptcy  proceedings  proper 
and  controversies  arising  out  of  the  settlement  of  the  estates  of  bankrupts 
is  recognized  in  §§  33,  24  and  25  of  the  present  Act,  and  the  provisions  as  to 
revision  in  matter  of  law  and  appeals  were  framed  and  must  be  construed  in 
view  of  that  distinction.  Holden  v.  Stratton,  191  U.  S.  115,  10  Am.  B.  R.  786; 
Denver 'First  National  Bank  v.  Klug,  186  U.  S.  302,  8  Am.  B.  R.  12;  Elliott 
V.   Toeppner,   187   U.   S.   337,   333,   334,   9  Am.   B.   R.   50. 

"This  distinction  existed  under  the  prior  bankruptcy  law,  and  the  then  deci- 
sions in  respect  of  a  proceeding  in  bankruptcy  and  an  independent  suit  are 
applicable.  It  was  settled  that  the  bankruptcy  court  was  without  jurisdiction 
to  determine  adverse  claims  to  property,  not  in  the  possession  of  the  assignee 
in  bankruptcy,  by  summary  proceedings,  whether  absolute  title  or  only  a  lien 
was  asserted.  Smith  v.  Mason,  14  Wall.  419;  Marshall  v.  Knox,  16  Wall.  551; 
In  re  Bonesteel,  7  Blatch.  175,  Mr.  Justice  Nelson;  Knight  v.  Cheney,  14  Fed. 
Cas.  760,  Mr.  Justice  . Clifford;  In  re  Ballow,  4  Ben.  135,  Mr.  Justice  Blatchford, 
the  district  Judge;  In  re  Marter,  16  Fed.  Cas.  857,  Mr.  Justice  Brown,  then 
district  judge. 

"The  present  Ac!t  was  plainly  framed  in  recognition  of  the  principle  of  these 
cases." 

Hebert  v.  Crawford,  228  U.  S.  204,  30  A.  B.  R.  24:  "If  the  rice  was  then  in 
their  possession  the  bankruptcy  court  had  jurisdiction  to  administer  it  as  as- 
sets of  the  estate,  and  to  determine  all  claims  to  the  property.  *  *  *  What- 
ever may  have  been  the  legal  or  equitable  rights  of  the  Beaumont  Mills  under 
their  contracts  with  Moore  &  Bridgeman  (the  bankrupt)  and  under  the  bill  of 
sale  of  June'  15,  1906,  it  still  appears  that,  first,  Moore  &  Bridgeman  (the  bank- 
rupt) and  later  LeBlanc,  as  trustee  [in  bankruptcy]  engaged  in  gathering, 
threshing,  hauling  and  delivering  the  rice.  This  physical  possession,  under  the 
decision  in  Murphy  v.  Hofmann  Co.,  211  U.  S.  562,  21  A.  B.  R.  487,  gave  the 
bankruptcy  court  control  of  the  res,  and  authority  to  administer  it  along  with 
all  other  property  in  their  physical  possession  when  their  petition  was  filed. 
That  petition  operated  as  an  attachment  and  brought  the  rice  into  the  custody 
of  the  bankruptcy  court." 
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Coder  v.  Arts,  313  U.  S.  223,  22  A.  B.  R.  1:  "The  Bankruptcy  Act,  as  origi- 
nally passed,  did  not  give  the  bankruptcy  courts  jurisdiction  over  plenary  suits 
to  recover  the  property  alleged  to  belong  to  the  trustee  in  bankruptcy,  ex- 
cept with  the  consent  of  the  defendant.  This  was  the  subject  of  full  con- 
sideration and  determination  in  Bardes  v.  First  Nat.  Bank,  178  U.  S.  524,  4 
Am.  B.  R.  163.  *  *  *  Subsequent  decisions  of  this  court  construed  the  act 
to  give  the  bankruptcy  courts  jurisdiction  over  controversies  concerning  the 
property  in  possession  of  the  bankruptcy  courts." 

Inferentially,  Whitney  v.  Wenman,  198  U.  S.  555,  14  A.  B.  R.  49:  "We 
think  the  result  of  these  cases  is  in  view  of  the  broad  powers  conferred  in 
§  2  of  the  bankrupt  act,  authorizing  the  bankruptcy  court  to  cause  the  estate 
of  the  bankrupts  to  be  collected,  reduced  to  money  and  distributed,  and  to 
determine  controversies  in  relation  thereto,  and  bring  in  and  -substitute  ad- 
ditional parties  when  necessary  for  the  complete  determination  of  a  matter 
in  controversy,  that  when  the  property  has  become  subject  to  the  jurisdiction 
of  the  bankruptcy  court  as  that  of  the  bankrupt,  whether  held  by  him  or  for 
him,  jurisdiction  exists  to  determine  controversies  in  >  relation  to  the  dispo- 
sition of  the  same  and  the  extent  and  character  of  liens  thereon  or  rights 
therein." 

In  re  McMahon,  17  A.  B.  R.  531,  147  Fed.  685  (C.  C.  A.  Ohio):  "The  con- 
trolling fact  in  the  matter  of  the  jurisdiction  of  the  bankrupt  court  is  that  the 
actual  possession  of  the  premises  upon  which  Enos  asserts  an  adverse  lien 
was  in  Enos,  the  trustee  in  bankruptcy  of  Campbell,  the  bankrupt  mortgagor., 
*  *  *  Sec.  2  *  *  *  confers  jurisdiction  'to  cause  the  estate  of  the  bank- 
rupt to  be  collected  *  *  *  ^jkJ  determine  the  controversies  in  relation 
thereto,  except  as  herein  otherwise  provided.  This  exception  refers  to  §  23 
[as  to  suits  brought  by  trustees].  By  the  Amendment  of  February,  1903, 
this  jurisdiction  is  extended.  *  *  *  But  we  are  now  dealing  with  the  juris- 
diction of  the  District  Court  which  had  possession  through  its  trustee  of  the 
property  of  the  bankrupt,  against  which  the  protesting  petitioner  asserts  a 
mortgage  lien.  If  the  District  Court,  having  possession  of  the  res,  did  not 
have  jurisdiction  to  hear  and  determine  claims  to  or  against  the  res,  unless  the 
claimant  should  consent,  what  court  did?  Could  the  petitioner  go  into  the 
State  court  and  there  assert  his  lien,  and  then  obtain  a  decree  for  its  enforce- 
ment, and  thus  deprive  the  court  of  primary  jurisdiction  of  the  control  and 
custody  of  the  controverted  property? 

"The  possession  of  the  res  draws  to  the  court  jurisdiction  of  all  questions  in 
respect  to  title  or  liens,  irrespective  of  citizenship. 

"What  is  said  in  Bardes  v.  Hawarden  Bank  about  the  absence  of  intention 
of  Congress  to  give  under  §  3,  clauses  6  and  7,  jurisdiction  to  the  District 
Court  to  entertain  independent  actions  and  suits  to  determine  the  title  to  prop- 
erty or  liens  thereon,  refers  to  property  not  held  by  the  bankrupt  or  some  one 
for  him  at  the   date   of  adjudication." 

Odell  V.  Boyden,  17  A.  B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio):  "*  *  * 
there  exists  no  ground  for  entertaining  jurisdiction  to  adjudicate  his  claim 
or  lien  unless  we  shall  agree  with  the  court  below  in  holding  that  the  'mem- 
bership' or  'seat'  was  an  asset  which  passed  to  the  trustee  and  was  in  cus- 
todia  legis  when  the  petition  was  filed." 

Loeser  v.  Bank  &  Trust  Co.,  20  A.  B.  R.  845,  163  Fed.  313  (C.  C.  A.  Ohio): 
"It  involved  the  claim  of  the  bank  under  a  chattel  mortgage  to  assets  in  the 
possession  of  the  bankrupt's  trustee.  The  bankrupt  court,  under  the  broad  pow- 
ers conferred  by  §  3  of  the  Bankruptcy  Act,  had  the  power  to  determine  con- 
troversies   relating    to    the    estate    of    the    bankrupt    in    its    possession,    whether 
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the  controversy  related  to  the  title  or  to  liens  thereon  or  rights  therein.  The 
property  here  involved  had  been  surrendered  by  the  bank  to  the  trustee;  the 
bank  reserving  its  rights  against  the  proceeds  of  sale.  Having  the  actual  pos- 
session, it  mattered  nothing  whether  the  trustee  instituted  a  proceeding  to  bring 
the  bank  in  for  the  determination  of  the  controversy,  or  whether  the  bank 
had  intervened  by  petition  to  assert  its  rights." 

In  re  Grassier  v.  Reichwald,  18  A.  B.  R.  694,  154  Fed.  478  (C.  C.  Calif.): 
"The  only  question,  therefore,  presented  for  our  consideration  on  this  peti- 
tion is  whether  the  proper  remedy  of  the  trustee  to  recover  the  money  which 
was  obtained  by  the  petitioner  was  a  plenary  suit  in  court  or  a  summary  pro- 
ceeding such  as  he  adopted.  If  the  property  had  been  in  the  adverse  posses- 
sion of  the  petitioner  before  the  bankrupts  filed  their  petition  to  be  adjudi- 
cated bankrupts  there  can  be  no  doubt  that  a  plenary  suit  would  have  been 
necessary.  But  assuming,  as  we  may  under  the  record,  the  facts  to  have 
been,  as  it  is  claimed  by  the  respondent  herein  that  they  were,  that  certain 
property  of  the  bankrupts  was  taken  upon  void  attachment  and  that  the 
money  realized  on  the  sale  thereof  was  paid  to  the  petitioner  on  a  judgment 
entered  in  his  favor  by  default  against  the  bankrupts  several  weeks  after  they 
had  filed  their  petition  in  the  District  Court  to  be  adjudicated  bankrupts,  and 
that  this  was  known  to  the  petitioner,  we  think  there  can  be  no  question  that 
under  the  provisions  of  §  2  (7)  and  §  67f  of  the  Bankruptcy  Act,  authorizing 
the  referee  to  compel  the  surrender  of  funds  to  the  trustee,  the  proceeding 
had  before  the  referee  in  this  case  was  permissible.  Bryan  v.  Bernheimer,  181 
U.  S.  185,  5  Am.  B.  R.  533;  Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224; 
In  re  Breslauer  (D.  C),  10  Am.  B.  R.  33,  131  Fed.  910;  In  re  Goldberg  (D. 
C),  10  Am.  B.  R.  97,  121  Fed.  578.  And,  if  the  referee  could  lawfully  make 
the  order,  it  follows  that  the  court  below  could  deal  with  the  petitioner  as 
for  contempt,  and  commit  him  to  imprisonment  for  refusal  to  obey  the  order." 

In  re  Epstein,  19  A.  B.  R.  89,  156  Fed.  43  (C.  C.  A.  Colo.):  "A  court  of 
bankruptcy,  may  by  summary  process,  require  those  who  assert  title  to,  or 
an  interest  in,  property  which  was  rightfully  come  into  its  possession  and 
control  as  part  of  the  bankrupt's  estate,  to  present  their  claims  to  that  court, 
and,  the  notice  being  reasonable,  may  proceed  to  adjudicate  the  merits  of  such 
claims." 

Johnston  v.  Spencer,  27  A.  B.  R.  805,  195  Fed.  215  (C.  C.  A.  Colo.):  "Accord- 
ing to  these  controlling  decisions  the  possession  of  property  by  the  bankrupt 
at  the  time  of  the  institution  of  the  proceedings  in  bankruptcy,  is  a  necessary 
condition  to  jurisdiction  in  the  District  Court  to  determine  the  rights  of  third 
parties  to  it  except  when  such  jurisdiction  is  invoked  by  their  consent.  The 
possession  may  be  in  the  bankrupt  himself  or  by  someone  for  him  as  his  agent 
or  bailee." 

Mound  Mines  Co.  v.  Hawthorne,  23  A.  B.  R.  242,  173  Fed.  882  (C.  C.  A. 
Colo.) :  "The  law  is  now  settled  that  the  interest  of  a  third  party  in  prop- 
erty claimed  to  belong  to  the  bankrupt  estate,  which,  at  the  time  of  the  in- 
stitution of  the  proceedings  in  bankruptcy,  is  in  the  possession  of  such  third 
person,  claiming  an  interest  therein,  can  only  be  determined  by  an  original 
suit  brought  for  that  purpose.  Where,  however,  property  which  is  in  the 
possession  of  a  bankrupt  at  the  time  of  the  bankruptcy  proceedings,  and  passes 
as  part  of  his  estate  into  the  possession  of  the  trustee  in  bankruptcy,  and  a 
third  party  claims  an  interest  therein,  the  referee  may,  by  a  summary  proceed- 
ing, require  such  third  party  to  appear  in  the  bankruptcy  court,  present  his 
claim,  and  the  referee  adjudicate  the  rights  of  the  parties  in  respect  thereof." 

In  re  Baudouine,  3  A.  B.   R.  651,  191  Fed.  574   (C.   C.  A.  N.  Y.) :     "Standing 
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alone,  the  language  of  clause  7  would  seem  to  be  sufficiently  comprehensive 
to  authorize  the  determination  by  Courts  of  Bankruptcy  of  every  controversy 
relating  to  the  estates  of  bankrupts.  *  *  *  Nevertheless,  it  is  capable  of  a 
narrower  construction,  and  can  be  read  as  extending  only  to  controversies 
about  property  which  actually  belongs  to  the  bankrupt's  estate,  or  which 
arise  strictly  in  the  bankruptcy  proceeding,  such  as  those  in  reference  to  the 
marshaling  of  assets,  or  the  extent  and  priority  of  conflicting  liens." 

In  re  Kellogg,  10  A.  B.  R.  7,  121  Fed.  333  (C.  C.  A.  N.  Y.,  affirming  7  A.  B. 
R.  623):  "It  would  seem  that  the  controversies  in  relation  to  the  bankrupt 
estate,  which,  by  reason  of  the  limitations  referred  to  in  the  clause  'except 
as  herein  otherwise  provided,"  do  not  come  within  the  jurisdiction  of  the 
bankruptcy  courts,  are  those  where  the  trustee  must  bring  an  independent 
suit  to  assert  title  to  money  or  property  not  in  the  possession  or  control  of  the 
trustee." 

In  re*  Andre,  13  A.  B.  R.  133  (C.  C.  A.  N.  Y.):  "We  conclude  that  it  is 
only  in  cases  in  which  the  property  of  the  bankrupt  is  in  the  possession  of 
a  party  not  an  adverse  claimant  that  the  courts  of  bankruptcy  have  authority 
under  these  sections  to  interfere  with  it  unless  the  adverse  claimant  chooses 
to  consent,  but  that  these  courts  have  jurisdiction  to  entertain  proceedings 
to  ascertain  whether  there  is  an  adverse  claimant  and  that  the  mere  refusal 
of  a  person  in  possession  to  surrender  the  property  does  not  constitute  him 
an  adverse  claimant." 

Inferentially  and  obiter.  In  re  Bacon,  20  A.  B.  R.  107,  159  Fed.  424  (C.  C. 
A.  N.  Y.) :  "The  property  in  question  was  in  the  actual  custody  of  the  trustee, 
having  been  turned  over  to  him  by  the  bankrupt  himself,  when  the  claim  of 
title  was  examined  into.  Having  elected  to  go  on  with  such  examination  with- 
out taking  any  steps  to  review  the  orders  under  which  it  was  conducted,  pe- 
titioner [the  bankrupt's  wife]  cannot  now  be  heard  to  question  the  jurisdic- 
tion. If  consent  were  necessary  to  give  jurisdiction,  such  consent  will  be  in- 
ferred from  the  circumstances  that  she  proceeded  under  the  order  of  July  lb, 
1905,  without  seeking  to  review  it.  In  disposing  of  the  case  on  this  ground, 
however,  we  are  not  to  be  understood  as  expressing  the  opinion  that  such  con- 
sent was  necessary.  The  situation  of  the  case  as  presented,  renders  it  unnec- 
essary to  decide  that  question,  to  which  the  briefs  and  arguments  were  mainly 
addressed." 

In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt.) :  "In  this  case  the  court 
held  in  substance  that  the  mortgagee  of  chattels  has  no  right  to  foreclose  a 
mortgage  upon  the  chattels  of  a  bankrupt  unless  he  obtains  permission  of  the 
Court  of  Bankruptcy  in  which  the  petition  is  filed,  or  unless  some  action  is 
commenced  to  make  such  foreclosure  in  a  State  court  and  such  court  gets 
jurisdiction  over  such  chattels,  or  unless  the  mortgagee  or  the  officer  making 
such  sale  gets  exclusive  possession  of  the  chattels  before  the  adjudication 
in  bankruptcy.'' 

In  re  Rose  Shoe  Mfg.  Co.,  21  A.  B.  R.  735,  168  Fed.  39  (C.  C.  N.  Y.) :  "It 
is  clear  the  returned  merchandise  came  into  the  actual  possession  of  the  re- 
ceiver as  a  part  of  the  bankrupt's  property.  *  *  *  And  being  in  the  custody 
of  the  receiver  the  merchandise  was  in  the  possession  of  the  bankruptcy  court 
which  had  the  right  when  such  possession  was  disturbed,  to  regain  it  by 
summary  proceedings  and  to  adjudicate  with  respect  to  all  claims  concerning 
the  property." 

In  re  Leeds  Woolen  Mills,  13  A.  B.  R.  136  (D.  C.  Tenn.,  reversed,  on  the 
facts,  in  Hinds  v.  Moore,  14  A.  B.  R.  1):  "The  facts  pertinent  to  the  element 
of   jurisdiction   are   that   at    the   time    of    the   bankruptcy    the    goods    in    contro- 
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versy  were  in  the  actual  manual  possession  of  the  bankrupt  corporation  and 
passed  from  it  into  the  'manual  possession  of  the  referee  as  custodian,  upon 
the  surrender  of  these  and  all  the  other  goods  to  him.  In  my  judgment,  the 
simple  fact  of  this  possession  by  the  referee  in  bankruptcy  is  conclusive  in 
favor  of  our  jurisdiction.  By  that  possession  the  goods  were  in  custodia 
legis — whether  rightfully  or  wrongfully,,  is  another  question.  But  that  question 
may  be  rightfully  decided  by  us.  Whether  it  might  also  be  rightfully  decided 
by  any  other  jurisdiction  it  is  not  necessary  to  determine.  The  bare  possession 
by  the  court,  through  its  officers,  of  the  property,  was  sufficient  to  give  us  ju- 
risdiction to  determine  to  whom  the  goods  properly  belonged.  The  case  belongs 
to  the  category  of  those  controlled  by  the  decision  of  the  Supreme  Court  of  the 
United  States  in  the  case  of  White  v.  Schloerb,  178  U.  S.  542,  4  Am.  B.  R.  178, 
and  not  to  that  of  those  controlled  by  the  decision  of  that  court  in  Bardes 
V.  Hawarden  Bank,  178  U.  S.  524,  4  Am.  B.  R.  163." 

In  re  Lemmon  &  Gale,  7  A.  B.  R.  291,  112  Fed.  296  (C.  C.  A.  Tenn.) :  "This 
property  was,  consequently  in  the  possession  of  the  court  when  undertaken 
to  be  levied  upon  by  the  sherifi  executing  process  issued  upon  the  judgments 
rendered  in  the  State  court.  '  In  view  of  this  situation  the  bankruptcy  court 
undoubtedly  had  jurisdiction  to  determine  the  rights  of  others  asserting-  a 
lien  upon  or  interest  in  the  property,  and  the  property  could  not  be  taken 
from  the  control  of  the  bankruptcy  court  by  the  process  of  the  State  court. 
*     *     * 

"The  United  States  Court  having  lawful  possession  of  the  res,  might  retain 
it  until  it  had  disposed  of  the  property." 

In  re  Lines,  13  A.  B.  R.  318,  133  Fed.  803  (D.  C.  Pa.):  "It  is  undisputed 
that  after  the  distress  had  been  made,  title  to  the  goods,  which  was  then  in 
Mrs.  Fannie  Dryden,  was  transferred  by  her  to  her  father,  John  M.  Lines, 
the  present  bankrupt,  and  that  he  immediately  filed  a  voluntary  petition  and 
was  adjudged  a  bankrupt.  The  necessary  effect  of  this  was  to  put  the  prop- 
erty under  the  control  of  this  court,  and  compel  the  landlord  to  seek  redress 
here." 

In  re  Noel,  14  A.  B.  R.  720,  137  Fed.  694  (D.  C.  Md.) :  "I  think  the  dis- 
tinction between  the  controversies  arising  in  bankruptcy  which  must  be  deter- 
mined by  plenary  independent  suits  and  those  which  may  be  heard  on  sum- 
mary petition  depends  upon  who  has  possession  of  the  subject  matter  of  the 
controversy.  If  the  bankruptcy  court  has  possession,  then,  as  a  rule,  the 
matter  may  be  heard  upon  petition  and  answer.  If  a  stranger  has  posses- 
sion, and  is  holding  by  adverse  claim,  then  an  independent  plenary  suit  is  in 
most  cases  proper.  In  this  case,  the  property  was  in  the  possession  of  the 
bankrupt,  and  upon  his  adjudication  his  title  and  possession  passed  to  the 
trustees.  The  possession  of  the  trustees  could  not  be  disturbed  by  any  form 
of  adverse  legal  proceedings  without  the  concurrent  sanction  of  the  court 
of  bankruptcy.  That  court,  having  possession  of  the  property,  had  jurisdic- 
tion, upon  notice  to  those  claiming  to  have  liens  and  incumbrances  upon  it, 
to  order  the  property  to  be  sold  by  the  trustees  free  of  all  incumbrances,  if 
the  caurt,  in  its  discretion,  should  determine  that  such  a  sale  was  for  the 
benefit  of  the  unsecured  creditors;  and  after  such  a  sale,  having  in  its  control 
the  fund  arising  from  the  sale,  it  would  have  jurisdiction  to  determine  the 
conflicting  claims  of  the  parties  whose  liens  had  been  displaced  as  to  the 
property  sold,  and  transferred  to  the  fund  in  the  court.  Ray  v.  Norseworthy, 
23  Wall.  128,  23  L.   Ed.  116." 

Obiter,  impliedly.  In  re  Hadden-Rodee  Co.,  13  A.  B.  R.  605,  135  Fed.  886 
(D.    C.    Wis.):      "Questions    of    the    power    to    entertain    summary    proceedings 
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against  adverse  claimants  of  property  have  frequently  arisen,  and  the  doctrine 
is  settled  that  such  proceedings  are  authorized  only  when  the  property  is  in  the 
the  possession  of  the  court,  or  in  cases  wherein  the  statute  so  provides  in  ex- 
press terms." 

Plaut,  Trustee,  v.  Gorham  Mfg.  Co.,  30  A.  B.  R.  369,  159  Fed.  754  (D.  C. 
N.  Y.):  "The  complaint  alleges  that  the  receiver  occupied  the  premises  for 
the  month  of  August,  1906,  and  that  the  defendant,  the  Gorham  Mfg.  Co. 
wrongfully  dispossessed  him  in  September,  under  a  dispossess  warrant  is- 
sued by  a  magistrate  without  jurisdiction,  and  has  since  been  in  possession. 
I  think  that  these  allegations  show  that  this  court  has  jurisdiction.  I  under- 
stand the  test  to  be  whether  the  property  is  or  has  been  in  the  possession 
of  an  officer  of  the  bankruptcy  court.  If  it  is  in  such  possession,  claimants  can 
be  cited  into  the  bankruptcy  court  to  determine  the  validity  of  any  claims 
or  lien's  asserted  against  it.  In  re  Rochford,  10  Am.  B.  R.  608,  134  Fed.  183; 
In  re  Kellogg,  10  Am.  B.  R.  7,  131  Fed.  333;  In  re  Epstein,  19  Am.  B.  R.  89, 
156  Fed.  43.  If  it  has  been  in  such  possession  and  has  been  wrongfully  with- 
drawn from  such  possession,  suits  may  be  brought  in  the  bankruptcy  court 
to  recover  it.  Whitney  v.  Wenman,  198  U.  S.  539,  14  Am.  B.  R.  45.  It  is  in 
the  cases  where  property  claimed  to  belong  to  the  bankrupt  is  and  always  has 
been  in  the  possession  of  another  party  that  this  court  has  no  jurisdiction,  as 
held  in  Bardes  v.  Bank,  178  U.  S.  534,  4  Am.  B.  R.  163,  unless  the  property  has 
been  fraudulently  or  preferentially  transferred  as  provided  for  in  the  amend- 
ments of  the  Bankrupt  Act  in  1903." 

Obiter,  In  re  Walsh  Bros.,  31  A.  B.  R.  14,  163  Fed.  353  (D.  C.  Iowa):  "*  *  * 
where  the  court  has  acquired  possession  in  the  course  of  such  proceedings 
*  *  *  the  power  inheres  in  the  court  of  bankruptcy,  as  in  every  court  exer- 
cising equitable  jurisdiction  to  inquire  and  determine  in  a  proper  way  the 
ownership  of  or  right  to  the  property  in  its  custody,  and  award  it  accord- 
ingly, and  this,  though  the  property  may  have  been  wrongfully  seized  and 
brought  into  its   custody."     Quoted  further  at  §   1652. 

And  it  has  been  held  that  jurisdiction  attaches  to  this  end  even  though 
the  property  has  been  wrongfully  seized  and  brought  into  custody.* 

Even  where  the  state  court  had  taken  possession  of  property,  real  es- 
tate, by  its  receiver,  before  bankruptcy,  in  a  foreclosure  suit,  and  where 
there  was  no  claim  made  of  a  preferential  transfer  or  any  invalidity  of 
liens  for  other  causes,  yet  the  state  court  receiver  having  voluntarily  sur- 
rendered possession,  the  bankruptcy  court  was  held,  on  indisputable 
grounds,  to  have  complete  jurisdiction  to  marshal  liens  and  determine  all 
rights  of  parties,  even  to  the  extent  of  enjoining  the  further  prosecution  of 
the  foreclosure  suit  itself. 

In  re  Dana,  21  A.  B.  R.  683,  167  Fed.  529  (C.  C.  A.):  "The  principal  question 
arising  on  this  petition  to  revise  is  whether  a  District  Court  of  the 
United  States,  in  which  proceedings  in  bankruptcy  are  pending,  and  which 
is  in  the  actual  possession  of  certain  real  property  conceded  to  belong  to  the 
bankrupt,  has  jurisdiction  to  determine  the  amount  and  the  order  of  priority 
of  liens  thereon,  and  to  liquidate  such  liens,  to  the  end  that  the  property  may 
be    sold    free    of   incumbrances,    and    in    aid    thereof    to    enjoin    the    lienholders 

3.  Obiter,  In  re  Walsh  Bros.,  21  A.  v.  Hyde,  110  U.  S.  376;  obiter.  In  re 
B.  R.  14,  163  Fed.  353  (D.  C.  Iowa),  Moody,  13  A.  B.  R.  724,  131  Fed.  535 
quoted   at   §    1796,   citing   Krippendorff       (D.   C.   Iowa),  quoted  at  §   1797. 
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from  prosecuting  the  foreclosure  of  their  liens  in  a  suit  brought  in  a  State 
court  before  the  commencement  of  the  bankruptcy  proceedings,  but  within 
four  months  thereof;  and  this,  though  the  lienholders  object  to  such  jurisdic- 
tion, and  it  is  not  contended  that  their  liens  are  preferential  or  fraudulent, 
or  invalid  for  any  other  reason.  Bearing  in  mind  the  property  was  the  prop- 
erty of  the  bankrupt,  the  title  to  which  had  passed  to  the  trustee  in  bank- 
ruptcy, and  that  it  was  in  the  actual  possession  of  the  District  Court  of  the 
United  States,  we  think  an  afifirmative  answer  should  be  given  upon  the  au- 
thority of  In  re  Schermerhorn  [quoted  supra] ;  In  re  Epstein,  19  A.  B.  R.  89, 
et  seq.  *  *  *  Indeed,  it  appears  that  before  the  injunction  in  question  was 
awarded,  the  State  court,  which  by  its  receiver  had  actual  possession  of  the 
property,  voluntarily  surrendered  it  to  the  receiver  appointed  in  the  bank- 
ruptcy  proceedings   upon   request   being   made." 


Division  1. 

Summary  Jurisdiction  of  Bankruptcy  Court,  in  General. 

§  1797.  Jurisdiction  Once  Attaching,  Complete  for  All  Purposes. 
— After  the  bankruptcy  court  has  once  assumed  jurisdiction  over 
the  property,  it  has  jurisdiction  to  determine  all  rights  therein.* 

White  V.  Schloerb,  178  U.  S.  542,  4  A.  B.  R.  178:  "At  the  date  of  this  adjudi- 
cation   in   bankruptcy   by   the    District    Court    of   the   United    States,'   the    goods 


4.  Compare,  ante,  "Restraining  Or- 
ders before  Adjudication,"  §  359,  and 
post,  "Restraining  Orders  and  In- 
junctions in  Aid  of  Bankruptcy  Pro- 
ceedings,"  §   1901. 

Bankr.  Act,  §  2  (7):  "Cause  the  es- 
tates of  bankrupts  to  be  collected  re- 
duced to  money  and  distributed,  and 
determine  controversies  in  relation 
thereto,  except  as  herein  otherwise 
provided." 

Salsburg  v.  Blackford,  39  A.  B.  R. 
320,  304  Fed.  438  (C.  C.  A.  W.  Va.) ; 
LeMaster  v.  Spencer,  39  A.  B.  R.  264, 
203  Fed.  210  (C.  C.  A.  Colo.),  quoted 
at  §  1798;  obiter,  In  re  Baudouine,  3 
A.  B.  R.  651,  91  Fed.  574  (C.  C.  A.  N. 
Y.);  In  re  Emslie,  4  A.  B.  R.  126,  102 
Fed.  291  (C.  C.  A.  N.  Y.);  In  re  Noel, 
14  A.  B.  R.  720,  137  Fed.  694  (D.  C. 
Md.);  In  re  Huddleston,  1  A.  B.  R. 
573  (Ref.  Ala.);  In  re  Granite  City 
Bk.,  14  A.  B.  R.  404,  137  Fed.  818  (C. 
C.  A.  Iowa);  [1867]  Freeman  v.  Howe, 
24  How.  450;  [1867]  Bank  v.  Sherman, 
101  U.  S.  406;  [1841]  Buck  v.  Cal- 
bath,  3  Wall.  341;  Treat  v.  Wooden, 
14  A.  B.  R.  736  (C.  C.  Mass.);  In  re 
Schloerb,  3  A.  B.  R.  224  (D.  C.  Wis., 
affirmed  sub  nom.  White  v.  Schloerb, 
4  A.  B.  R.  178,  178  U.  S.  542);  infer- 
entially.  Havens  &  Geddes  Co.  v. 
Pierek,  9  A.  B.  R.  569,  120  Fed.  244 
(C.  C.  A.  Ills.);  In  re  J.  C.  Winship 
Co.,  9  A.  B.  R.  641,  120  Fed.  93  (C.  C. 
A.  Ills.);  In  re  Russell  &  Birkett,  3  A. 
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B.  R.  658,  101  Fed.  348  (C.  C.  A.  N. 
Y.,   distinguished   in   In   re   Spitzer,   12 

A.  B.  R.  346,  130  Fed.  879,  and  in  In 
re  Kantor  &  Cohen,  9  A.  B.  R.  372, 
121  Fed.  984);  inferentially.  In  re  New 
England  Piano  Co.,  9  A.  B.  R.  767, 
133  Fed.  937  (C.  C.  A.  Mass.);  In  re 
Lemmon  &  Gale  Co.,  7  A.  B.  R.  291, 
112  Fed.  96  (C.  C.  A.  Tenn.),  quoted 
previously,  §  1794;  In  re  Kellogg,  7  A. 

B.  R.  631,  113  Fed.  190  (D.  C.  N.  Y., 
affirmed  in  10  A.  B.  R.  7);  In  re 
Renda,  17  A.  B.  R.  532,  149  Fed.  614 
(D.  C.  Penn.);  Carriage  Co.  v.  Solanas, 
6  A.  B.  R.  231,  108  Fed.  533  (D.  C. 
La.);  In  re  Chambers,  Calder  &  Co.,  3 
A.  B.  R.  537,  98  Fed.  865  (D.  C.  R.  I.); 
Odell  V.  Boyden,  17  A.  B.  R.  756,  150 
Fed.  731  (C.  C.  A.  Ohio);  impliedly, 
In  re  Kleinhans,  7  A.  B.  R.  607,  113 
Fed.  107  (D.  C.  N.  Y.) ;  impliedly, 
In  re  Hymes  Buggy  &  Implement  Co., 
12  A.  B.  R.  477,  130  Fed.  977  (D.  C. 
Mo.);  In  re  Leeds  Woolen  Mills  Co., 
12  A.  B.  R.  136  (reversed,  on  facts,  in 
Hinds  V.  Moore,  14  A.  B.  R.  1,  C.  C. 
A.  Tenn.);  In  re  Lumber  Co.  (Frank- 
lin), 17  A.  B.  R.  446,  147  Fed.  852   (D. 

C.  N.  J.);  In  re  Ludowici  Roofing 
Tile  Co.  V.  Penn.  Inst.,  8  A.  B.  R.  742 
(D.  C.  Penn.);  obiter,  Hinds  v.  Moore, 
14  A.  B.  R.  1  (C.  C.  A.  Tenn.,  revers- 
ing, on  facts,  In  re  Leeds  Woolen 
Mills  Co.,  12  A.  B.  R.  136);  obiter,  In 
re  Corbett,  5  A.  B.  R.  334,  104  Fed. 
873   (D.  C.  Wis.);  obiter.  In  re  Wells, 
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were  in  the  store  of  the  bankrupts,  and  in  their  actual  possession,  and  were 
claimed  by  them  as  their  property.  On  the  same  date,  that  court  referred 
the  case  to  a  referee  in  bankruptcy,  and  by  his  direction  the  entrance  to  the 
store  was  locked.  The  goods  were  then  in  the  lawful  possession  and  cus- 
tody of  the  referee  in  bankruptcy,  and  of  the  bankruptcy  court,  whose 
representative  and  substitute  he  was.  Being  thus  in  the  custody  of  a  court  of  the 
United  States,  they  could  not  be  taken  out  of  that  custody  upon  any  process 
from  a  State  court.  *  *  *  'After  an  adjudication  in  bankruptcy,  an  action 
in  replevin  in  a  State  court  cannot  be  commenced  and  maintained  against 
the  bankrupt  to  recover  property  in  the  possession  of  and  claimed  by  the 
bankrupt  at  the  time  of  that  adjudication,  and  in  the  possession  of  a  referee 
in  bankruptcy  at  the   time   when   the  action   of  replevin   is   begun.'     *     *     * 

"Not  going  beyond  what  the  decision  of  the  case  before  .us  requires,  ^Ye 
are  of  the  opinion  that  the  judge  of  the  court  of  bankruptcy  was  authorized 
to  compel  persons,  who  had  forcibly  and  unlawfully  seized  and  taken  out  of 
the  judicial  custody  of  that  court  property  which  had  lawfully  come  into  its 
possession  as  part  of  the  bankrupt's  property,  to  restore  that  property  to  its 
custody;  and  therefore  our  answer  to  the  first  question  must  be:  'The  Dis- 
trict Court  sitting  in  bankruptcy  had  jurisdiction  by  summary  proceedings 
to  compel  the  return  of  the  property  seized.'  " 

Murphy  V.  John  Hofman  Co.,  211  U.  S.  562,  21  A.  B.  R.  487:  "When  the 
court  of  bankruptcy,  through  the  act  of  its  officers,  such  as  referees,  receivers 
or  trustees,  has  taken  possession  of  a  res,  as  the  property  of  the  bankrupt,  it 
has  ancillary  jurisdiction  to  hear  and  determine  the  adverse  claims  of  strangers 
to  it  and  its  possession  cannot  be  disturbed  by  the  process  of  another  court." 

Compare,  Whitney  v.  Wenman,  198  U.  S.  539,  14  A.  B.  R.  45:  "This  case 
holds,  not  that  the  action  must  be  taken  in  the  bankruptcy  court,  for  that  issue 
was  not  raised  nor  necessary  to  be  determined,  but  rather  that  the  bankruptcy 
court  possessed  jurisdiction.     See  the  opinion  of  the  court  on  page  51: 

"We  think  the  result  of  these  cases  is,  in  view  of  the  broad  powers  conferreri 
in  §  2  of  the  Bankrupt  Act,  authorizing  the  bankruptcy  court  to  cause  the  estate 
of  the  bankrupt  to  be  collected,  reduced  to  money  and  distributed,  and  to  de- 
termine controversies  in  relation  thereto,  and  bring  in  and  substitute  additional 
parties  when  necessary  for  the  complete  determination  of  a  matter  in  con- 
troversy, that  when  the  property  has  become  subject  to  the  jurisdiction  of  the 
bankruptcy  court  as  that  of  the  bankrupt,  whether  held  by  him  or  for  him,  ju- 
risdiction exists  to  determine  controversies  in  relation  to  the  disposition  of  the 
same  and  the  extent  and  character  of  liens  thereon  or  rights  therein." 

In  re  Whitener,  5  A.  B.  R.  198,  105  Fed.  180  (C.  C.  A.  Tex.):  "As  the 
property,   the   ownership   of  which   is  in   dispute,   was   in   the   possession   of   the 

8    A.    B.    R.    76,    114    Fed.    233    (D.    C.  797   (D.   C.  N.  Y.) ;   In  re  Dana,  21  A. 

Mo.);  Traders'  Ins.  Co.  v.  Mann,  11  A.  B.    R.    683,    167    Fed.    529    (C.    C.    A.), 

B.   R.   369    (Sup.   Ct.   Ga.);   Goodnough  quoted    at    §    1796;    impliedly,    Grapho- 

Mercantile    &   Stock   Co.   v.   Galloway,  phone   Co.   v.  Leeds   &   Catlin   Co.,   23 

19   A.   B.   R.   244,   156   Fed.   504    (D.   C.  A.   B.   R.   337,   174   Fed.   158    (C.   C.   N. 

Ore.);   In   re   Bacon,   20  A.   B.   R.   107,  Y.),  quoted  post,  §  1806J4;  In  re  Mac- 

159   Fed.   424    (C.   C.  A.   N.   Y.);   Plant  Dougall,  23  A.  B.  R.  763,  175  Fed.  400 

V.  Gorham  Mfg.  Co.,  20  A.  B.  R.  269,  (D.    C.    N.   Y.);    In    re    New    England 

159  Fed.  754   (D.  C.  N.  Y.),  quoted  at  Bresders'    Club,    33    A.    B.    R.    689,    175 

§    1796;    impliedly,    Knapp    &    Spencer  Fed.  501  (D.  C.  N.  H.) ;  Chism  z;.  Bank, 

Co.  V.  Drew,  20  A.  B.  R.  355,  160  Fed.  5  A.  B.  R.  56,  77  Miss.  599,  wherein  the 

413   (C.   C.  A.   Neb.);   impliedly.   In   re  court    held    it    to    be    incident    to    the 

Walsh  Bros.,  30  A.  B.  R.  472,  159  Fed.  trustee's      rights      and       duties.        Im- 

560,  163  Fed.  353  (D.  C.  Iowa),  quoted  pliedly,   In  re  Zehner,  27  A.   B.  R.  536, 

at    §    1488;S^;    Cleminshaw   v.    Shirt    &  193  Fed.  787   (D.   C.  La.). 
Collar   Co.,  21  A.   B.   R.   616,    165   Fed. 


§    1797  SUMMARY    JURISDICTION.  1679 

trustee  in  bankruptcy  as  a  part  of  the  bankrupt's  property  to  be  duly  admin- 
istered, the  District  Court  had  jurisdiction  to  issue  an  injunction  restraining 
the  proceedings  under  a  sequestration  issued  from  the  District  Court  of  Bowie 
County,  Texas,  at  the  suit  of  Ramseur,  plaintiff,  against  Rodgers,  trustee,  and 
to  compel  the  return  of  the  property  to  the  trustee.  *  *  *  The  property  be- 
ing in  the  custody  of  the  District  Court  sitting  in  bankruptcy,  that  court  had 
jurisdiction  to  entertain  the  intervention  filed  by  Ramseur,  claiming  the  prop- 
erty, and  to  hear  and  determine  the  issues  presented  by  the  intervention,  not 
only  on  general  principles,  *  *  *  (j^j  under  the  specific  provisions  of  §  2 
of  the  Bankruptcy  Act  of  1898." 

In  re  Epstein,  19  A.  B.  R.  89,  156  Fed.  42  (C.  C.  A.  Colo.):  "The  question 
of  jurisdiction  is  not  free  from  doubt  but  we  are  of  opinion  that  the  result  of 
the  cases  is  that  a  court  of  bankruptcy  may  by  summary  process  require  those 
who  assert  title  to  ,or  an  interest  in,  property  which  has  .rightfully  come  into  its 
possession  and  control  as  part  of  the  bankrupt's  estate  to  present  their  claims 
to  that  court,  and,  the  notice  being  reasonable,  .may  proceed  to  adjudicate  the 
merits  of  such  claims." 

In  re  Antigo  Screen  &  Door  Co.,  10  A.  B.  R.  359,  123  Fed.  249  (C.  C.  A. 
Wis.) :  "We  take  it  that  any  court,  whether  one  of  equity,  common  law,  ad- 
miralty or  bankruptcy,  having  in  its  treasury  a  fund  touching  which  there  is 
dispute,  may,  by  virtue  of  its  inherent  powers,  determine  the  right  to  the  fund 
thus  in  its  possession.  Jurisdiction  in  that  respect  is  an  incident  of  every 
court.  *  *  *  A  fund  so  possessed,  is  in  custodia  legis  and  right  to  it  may 
only  be  asserted  and  determined  in  the  court  which  possesses  it." 

In  Rodgers,  11  A.  B.  R.  89,  125  Fed.  169  (C.  C.  A.  Ills,  reversed  on  facts 
sub  nom.  First  Nat'l  Bk.  v.  Chic  Title  &  T.  Co.,  14  A.  B.  R.  103,  198  U.  S.  280) : 
"The  court  below  properly  ruled  that  it  had  jurisdiction  of  the  subject  mat- 
ter. Its  officers  acquired  possession  of  the  property  in  dispute  from  the  bank- 
rupt. It  is,  indeed,  claimed  by  the  storage  company  that  the  writings  and  the 
facts  embodied  in  the  statement  of  the  case  show  that  it,  and  not  the  bankrupt, 
had  possession  prior  to  the  bankruptcy;  but  the  receiver  had  in  fact  acquired 
peaceable  possession  of  the  property,  and  subsequent  proceedings  in  the  bank- 
ruptcy court  upon  petition  of  the  present  objectors  to  the  jurisdiction,  by 
which  the  property  was  sold  by  the  bank  under  stipulation  that  it  should  hold 
the  fund  subject  to  the  order  of  the  court,  placed  the  property  and  its  proceeds 
in  custodia  legis,  and  the  court  had  the  right  to  determine  the  ownership  of 
the  fund  in  its  possession." 

In  re  Schermerhorn,  16  A.  B.  R.  508,  145  Fed.  341  (C.  C.  A.):  "Upon  the  filing 
of  a  petition  in  bankruptcy,  followed  by  an  adjudication,  all  property  in  the 
possession  of  the  bankrupt  of  which  he  claims  the  ownership  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy,  and  becomes  subject  to  its  juris- 
diction to  determine  by  plenary  action  or  summary  proceedings,  as  the  na- 
ture of  the  case  demands,  all  adverse  or  conflicting  claims  thereto  whether 
of  title  or  of  lien,  and  that  court  may,  by  the  process  of  injunction,  protect  its 
jurisdiction  against  interference.  It  may  draw  to  itself  the  determination  of 
all  controversies  over  the  property  in  its  possession,  and  when  it  once  law- 
fully attaches,  its  jurisdiction  cannot  be  destroyed  or  impaired  by  the  unau- 
thorized surrender  of  possession  of  the  property  by  the  officers  of  the  court 
or  through  a  seizure  thereof  by  any  adverse  claimant." 

In  re  Kellogg,  10  A.  B.  R.  7,  121  Fed.  333  (C.  C.  A.  N.  Y.,  affirming  7  A.  B. 
R,  623,  113  Fed.  190):  "The  final  question  is  whether  the  Supreme  Court 
of  the  State  of  New  York  acquired  jurisdiction  of  the  property,  to  the  ex- 
clusion of  the  United  States  District  Court,  by  the  filing  of  the  summons,  com- 
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plaint,  and  notice  of  pendency  of  the  foreclosure  action,  before  the  trustee  was 
appointed;  the  bankruptcy  court  having  previously  acquired  jurisdiction  by  the 
filing  of  the  petition  in  bankruptcy  and  the  appointment  of  a  receiver,  who  had 
qualified  and  taken  possession  of  the  property  prior  to  the  commencement  of 
said  action  and  foreclosure  *  *  *  The  court  in  the  foreclosure  suit  had 
not  attempted  to  take  possession.  The  adjudication  was  equivalent  to  the 
commencement  of  an  action  and  the  filing  of  a  lis  pendens.  It  must  be  held 
that  the  bankruptcy  court,  upon  such  acqfiisition  by  the  receiver  of  possession 
and  undisputed  legal  title,  had  jurisdiction  to  determine  the  validity  of  the 
mortgage." 

In  re  Rochford,  10  A.  B.  R.  615,  134  Fed.  182  (C.  C.  A.  S.  Dak.):  "In  the 
case  in  hand  the  court  below  lawfully  acquired  the  possession  of  the  mort- 
gaged goods,  and  it  lawfully  converted  them  into  money.  The  rightful  custody 
of  the  property  and  i,ts  proceeds  imposed  upon  that  court  the  duty  to  dis- 
tribute the  latter  to  their  true  owners.  This  possession  and  this  duty  neces- 
sarily empowered  it  to  call  the  petitioners  by  a  notice  or  order  to  show  cause 
to  present  their  claims  to  the  property  or  its  proceeds  to  the  court  which  held 
them  within  a  ;-easonable  time,  or  to  be  barred  of  any  right  to  receive  the 
property  or  the  proceeds   or  any  part  of  either." 

Chauncey  v.  Dyke  Bros.,  9  A.  B.  R.  447,  119  Fed.  1,  3  (C.  C.  A.  Ark.):  "A 
court  which  has  lawfully  acquired  the  custody  of  property  or  money  must  of 
necessity  dispose  of  the  same  according  to  law;  and,  when  conflicting  claims 
are  preferred,  it  is  not  bound  to  require  the  claimants  to  litigate  their  claims 
in  some  other  forum,  and  to  adopt  the  judgment  of  that  tribunal,  althoiigh  it 
may  do  so,  but  it  is  at  liberty  to  dispose  of  such  controversies  according  to 
its  own  ideas  of  right  and  justice.  This  is  one  of  those  incidental  powers  which 
may  be  exercised  by  any  court  of  record  in  the  absenee  of  an  express  prohi- 
bition." 

Turrentine  v.  Blackwood,  4  A.  B.  R.  338,  28  So.  95  (Sup.  Ct.  Ala.):  "Con- 
ceding that  the  State  and  Federal  courts  have  concurrent  jurisdiction  in  cer- 
tain instances  over  the  bankrupt's  property,  another  principle  is  universally 
acknowledged,  'that  when  two  courts  have  concurrent  jurisdiction,  that  which 
first  takes  cognizance  of  the  case,  has  the  right  to  retain  it,  to  the  exclusion 
of  the  other;  that  if  a  trust  estate  is  being  administered  by  a  court  of  com- 
petent jurisdiction,  or  when  property  is  in  gremio  legis  of  a  court  of  rightful 
jurisdiction,  no  other  court  can  interfere  and  wrest  from  it  the  possession  and 
jurisdiction  first  obtained.'  " 

In  re  Drayton,  13  A.  B.  R.  602,  135  Fed.  883  (D.  C.  Wis.):  "The  property 
or  proceeds  in  question  in  the  present  case  is  in  the  hands  of  the  trustee,  in 
custodia  legis,  and  the  Bankruptcy  Court  is  necessarily  vested  with  both  power 
and  duty  to  determine  all  rights  therein,  upon  proper  notice,  as  'controver- 
sies in  relation  thereto.'     *     *     * 

"It  would  be  anomalous  indeed  if  the  Act  were  interpreted  to  deprive  the 
tribunal  of  such  jurisdiction  as  a  court  qf  bankruptcy  in  possession  of  the 
res." 

Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed.  594  (D.  C.  Ind.) :  "The  decree  oper- 
ates in  rem  and  from  the  moment  of  the  adjudication  of  bankruptcy  the  bank- 
rupt's estate  is  in  custodia  legis  and  under  the  jurisdiction  of  this  court.  It 
is  fundamental  that  no  court  or  individual  can  interfere  with  such  custody 
and  possession.  The  assertion  of  any  right  against,  or  to  participate  in,  the 
res  so  in  custodia  legis,  must  be  sought  in  the  court  in  whose  custody  it  is. 
An  attempt  to  assert  such  right  elsewhere  would  be   regarded  as  a  contempt. 

"The  adjudication  proceeds  in  rem,  and  all  persons  interested  in  the  res  are 
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regarded  as  parties   to  the   bankruptcy  proceeding.     These   parties   include   not 
only  the  bankrupt  and  trustee,  but  also  all  the  creditors  of  the  bankrupt.'' 

In  re  Cobb,  3  A.  B.  R.  130,  96  Fed.  821  (D.  C.  Car.,  reversed,  on  other 
grounds,  in  Cobb  v.  Overman,  6  A.  B.  R.  334,  109  Fed.  65):  "After  an  adjudi- 
cation in  bankruptcy,  the  bankrupt  court  takes  jurisdiction  of  the  estate  and 
all  matters  pertaining  thereto,  and  will  administer  the  same  to  a  final  set- 
tlement. Parties  having  or  claiming  an  interest  in  the  bankrupt  estate  must 
submit  them  to  the  bankruptcy  court.  *  *  *  The  trustee  is  vested  by  lavsr 
with  the  estate,  and  could,  by  a  proper  action,  recover  possession  of  the 
securities  in  possession  of  any  one  as  collateral,  subject  to  any  valid  lien  such 
person  might  have  on  the  proceeds   of  such   securities." 

In  re  Reynolds,  11  A.  B.  R.  758,  127  Fed.  760  (D.  C.  Mont.):  "In  virtue 
of  th^  adjudication  of  bankruptcy,  this  court  acquired  jurisdiction  over  the 
res.  The  jurisdiction  thus  acquired  was  both  complete  and  exclusive.  Being 
prior  to  that  of  the  State  court,  it  was  permanent.  The  State  court  was  with- 
out jurisdiction  in  the  premises,  and  any  judgment  it  may  have  rendered  as 
a  result  of  the  litigation  between  Strain  and  said  trustee,  it  was  and  is  power- 
less to  enforce,  and  is  not  binding  upon  this  court;  and  such  judgment  can- 
not affect  the  right  and  power  of  this  court  to  assert  its  jurisdiction  over  the 
property  in  question,  and  proceed  to  a  determination  of  the  right  to  its  pos- 
session.    *     *     * 

"An  adjudication  of  bankruptcy  operates  in  rem,  and  from  the  moment  of  the 
adjudication  the  bankrupt's  estate  is  under  the  jurisdiction  of  the  bankruptcy 
court,  which  will  not  permit  any  interference  with  its  possession,  even  though 
it  be  by  an  officer  of  a  State  court  acting  under  its  process.  Being  a  proceed- 
ing in  rem,  all  parties  interested  in  the  res  are  regarded  as  parties  thereto, 
including  the  bankrupt  and  trustee,  as  well  as  the  creditors  secured  and  unse- 
cured. The  adjudication  vests  in  the  trustee  or  temporary  receiver  the  title 
of  the  bankrupt's  property,  and  stays  all  seizures  made  within  four  months. 
An  adjudication  of  bankruptcy,  has  the  force  and  effect- of  an  attachment  and 
an  injunction.     It  is  a  caveat  to  all  the  world." 

In  re  Brooks,  1  A.  B.  R.  531,  91  Fed.  508  (D.  C.  Vt.)  :  In  this  case  a  chattel 
mortgagee  sold  chattels  of  the  bankrupt  through  a  constable  who  had  levied  on 
the  same  before  the  bankruptcy,  but  had  left  them  locked  up  on  the  bankrupt's 
premises.  The  court  said:  "But  the  assets  of  the  bankrupt  are  brought  by  the 
proceedings  within  the  reach  and  control,  and  subject  to  the  orders,  of  the 
court,  and  no  one  has  any  right  to  remove  or  meddle  with  them,  but  for  their 
preservation,  without  leave  of  the  court,  except  the  trustee.'' 

In  re  McCallum,  7  A.  B.  R.  596,'  113  Fed.  393  (D.  C.  Penn.) :  "It  seems  to 
me,  that  the  present  application  is  the  ordinary  case  of  a  claim  against  a  fund 
in  the  hands  of  a  court,  and  such  claims  the  court  in  possession  of  the  fund 
has  the  right  to  hear  and  determine.  It  is  an  incident  to  the  power  to  dis- 
tribute, and,  except  where  this  power  is  expressly  so  limited  by  competent 
authority  that  a  claim  to  a  share  of  the  fund  must  be  sent  to  some  other  court 
for  determination,  the  court  that  has  possession  of  the  fund  is  the  proper 
tribunal  to  decide  all  controversies  concerning  its  ownership." 

Keegan  v.  King,  3  A.  B.  R.  79,  96  Fed.  758  (D.  C.  Ind.) :  "After  this  court 
has  taken  actual  possession  of  property,  through  its  receiver  and  trustee,  as 
the  property  of  the  bankrupt,  and  has  retained  the  actual  and  continuous  pos- 
session of  the  same  from  a  time  long  anterior  to  the  commencement  of  the 
suit  in  the  State  court,  is  it  competent  for  parties  who  claim  to  be  the  owners 
of  the  property  so  in  the  actual  custody  and  possession  of  this  court  to  main- 
tain a  suit  in  the  State  court  for  the  purpose  of  setting  the  title  and  enjoining 
the  officer  of  this   court  from  the  proceeding  to  the  disposition  of  property   so 
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in  the  actual  possession  of  this  court?  The  statement  of  the  question  would 
seem  to  carry  its  own  answer.  This  court,  being  in  the  actual  possession  of  the 
property  in  controversy,  has  the  exclusive  right  to  determine  all  conflicting 
claims  as  to  the  title  and  right  of  possession  of  the  property  so  in  its  custody. 
*  *  *  From  the  time  such  property,  by  the  adjudication  of  bankruptcy, 
comes  into  the  custody  of  the  Bankruptcy  Court,  it  is  in  custodia  legis;  and 
that  court  will  not  permit  any  person,  even  though  he  be  an  officer  of  a  State 
court,  acting  under  its  process,  to  interfere  with  the  custody  or  possession  by 
the  Bankruptcy  Court  or  its  officers  of  the  property  thus  in  its  custody." 

Inferentially,  In  re  Moody,  12  A.  B.  R.  724,  131  Fed.  535  (D.  C.  Iowa): 
"It  is  a  familiar  principle  of  equity  jurisprudence  that  property  in  the  cus- 
tody of  a  court  of  equity  is  always  held  by  it  in  trust  for  those  to  whom  it 
rightly  belongs;  and  the  jurisdiction  to  inquire  into  and  determine  to  whom  it 
so  belongs,  and  to  that  end  to  require  all  claimants  thereto  to  present  their 
claims  within  a  stated  time,  or  be  barred  of  any  interest  in  or  right  to  the 
property,  is  inherent  in  every  court  in  equity.  In  re  Rochford  (C.  C),  10 
Am.  B.  R.  608,  124  Fed.  187,  above.  And  this  though  the  property  may  have 
been  wrongfully  seized,  and  so  brought  into  the  custody  of  the  court." 

Crosby  v.  Spear,  11  A.  B.  R.  613,  98  Me.  542:  "When  a  court,  State  or  Fed- 
eral, has  once  taken  into  its  jurisdiction  a  specific  thing,  no  court,  except  one 
having  a  supervisory  control  or  superior  jurisdiction  in  the  premises  has  a 
right  to  interfere  with  and  change  that  possession." 

In  re  Porterfield,  15  A.  B.  R.  18,  138  Fed.  192  (D.  C.  W.  Va.,  reversed  sub.  nom. 
Moore  v.  Green,  16  A.  B.  R.  607,  145  Fed.  480,  C.  C.  A.,  on  question  as  to 
whether  State  laws  regarding  priorities  on  setting  aside  of  transfers  should  con- 
trol in  bankruptcy) :  "The  jurisdiction  of  the  bankrupt  court  is  exclusive,  at 
least  when  fully  and  rightfully  obtained  over  the  property  itself,  as  held  in  such 
cases  as  In  re  Watts  (10  A.  B.  R.  113,  190  U.  S.  1);  and  all  State  laws  for 
the  administration  of  insolvent  estates,  and  all  actions  and  proceedings  under 
such  laws,  under  such  circumstances,  are  suspended." 

In  re  McBride  &  Co.,  12  A.  B.  R.  83,  132  Fed.  285  (Ref.  N.  Y.) :  "The  juris- 
diction conferred  on  courts  of  bankruptcy  of  §  2,  subdivision  7,  of  the  Act 
over  bankrupt  estates,  'to  determine  all  controversies  in  relation  thereto,'  is 
applicable  to  proceedings  of  this  nature,  where  the  property  is  actually  in  the 
possession  of  the  court  or  its  officers,  and  is  subject  to  distribution  under  its 
directions." 

In  re  Mertens,  12  A.  B.  R.  698,  131  Fed.  972  (D.  C.  N.  Y.) :  "When  property 
sold  to  the  bankrupt  prior  to  proceedings  in  bankruptcy  is  found  in  his  pos- 
session, mingled  with  his  stock  in  trade  or  other  property,  it  is  presumably 
his,  and  when  the  bankruptcy  court  has  taken  possession  of  it  and  assumed 
control  through  its  duly  appointed  receiver  before  a  rescission  of  the  sale, 
the  vendor  who  assumes  thereafter  to  rescind  the  sale  on  the  ground  of  fraud 
practiced  by  the  vendee  (now  the  bankrupt),  and  who  seeks  to  recover  the 
property,  or  its  proceeds,  or  damages  from  such  officer  of  the  court  who  has 
held  and  sold  it  pursuant  to  the  order  of  the  court,  should  be  compelled  to 
come  into  the  court  having  the  possession  and  control  of  the  property,  and 
try  the  question  of  title  thereto  there,  unless  that  court  is  without  jurisdiction 
to  try  the  question,  or  the  law  of  the  United  States  has  expressly  placed  con- 
current jurisdiction  elsewhere.  If  the  court  should  find  that  the  sale  was  pro- 
cured by  fraud,  then  the  rescission  would  be  valid,  and  the  title  would  be  in 
the  vendor,  and  he  would  be  entitled  to  the  property,  or  its  value,  from  the 
estate  of  the  bankrupt,  and  this  court  would  so  award;  but  should  the  court 
find  that   such   sale   was   not   procured   by   fraud,   then   the   rescission   would   be 
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of  no  avail,  and  the  title  would  be  in  the  trustee  in  bankruptcy  when  ap- 
pointed." 

In  re  Sentence  &  Green  Co.,  9  A.  B.  R.  649,  120  Fed.  436  (D.  C.  N.  Y.): 
"As  the  property  has  been  taken  by  the  court,  and  is  now  subject  to  its  con- 
trol and  direction,  it  has,  upon  the  alleged  lienor's  application,  power  to  deter- 
mine the  question  of  the  mortgage  lien,  notwithstanding  the  objection  of  the 
trustee." 

In  re  Lines,  13  A.  B.  R.  319,  133  Fed.  803  (D.  C.  Pa.) :  "He  immediately  filed 
a  voluntary  petition  and  was  adjudged  a  bankrupt.  The  necessary  effect  of  this 
was  to  put  the  property  under  the  control  of  this  court  and  compel  the  land- 
lord to  seek  redress  here." 

In  re  Pittelkow,  1  A.  B.  R.  473,  93  Fed.  901  (D.  C.  Wis.) :  "Upon  the  general 
question  of  jurisdiction,  I  am  of  opinion  that  the  District  Court  is  vested  with 
exclusive  jurisdiction  over  the  property  of  the  bankrupt,  and  with  sufficient 
equity  powers  to  have  all  claims  by  mortgagees  brought  in  and  administered; 
that  sales  may  be  authorized,  under  proper  circumstances,  free  and  clear  from 
the  mortgages,  or  other  liens,  by  preserving  and  transferring  the  claims  to 
the  fund  thus  provided;  and  that  the  commencement  of  foreclosure  proceedings 
can  be  restrained  to  that  end." 

But  in  some  cases  it  has  been  held  that  if  it  once  determines  the  right 
of  possession  to  be  in  an  adverse  claimant,  the  bankruptcy  court  is  with- 
out jurisdiction  to  order  distribution,  and  may  only  order  surrender  to 
such  claimant.^  And  the  bankruptcy  court  is  to  determine  whether  its  ju- 
risdiction exists.^ 

§  1798.  All  Action  to  Be  Taken  in  Bankruptcy  Court. — And  all 

action  in  regard  to  property  in  its  custody  must  be  taken  (unless,  perhaps, 
in  some  cases,  the  bankruptcy  court  permits  otherwise)  in  the  bankruptcy 
court.'^ 

5.  In  re  Smyth,  21  A.  B.  R.  853,  167  92  Fed.  901  (D.  C.  Wis.);  Keegan  v. 
Fed.  871  (D.  C.  Pa.).  Compare  simi-  King,  3  A.  B.  R.  79,  96  Fed.  758  (D.  C. 
lar  rule,  §  1032.  Ind.);  In  re  Antigo  Screen  &  Door  Co., 

6.  Hebert  v.  Crawford,  228  U.  S.  10  A.  B.  R.  359,  123  Fed.  249  (C.  C.  A. 
304,  30  A.  B.  R.  34:  "But  it  [the  state  Wis.);  In  re  Russell  &  Birkett,  3  A. 
court]  could  not  determine  who  was  B.  R.  658,  101  Fed.  248  (C.  C.  A.  N. 
in  possession  of  the  rice  on  July  16,  Y.,  distinguished  in  In  re  Spitzer,  13 
1906,  nor  who  was  entitled  to  the  A.  B.  R.  346,  130  Fed.  879,  and  in  In 
property  or  its  proceeds."  re  Kantor  &  Cohen,  9  A.  B.  R.   373) ; 

7.  Hebert  v.  Crawford,  238  U.  S.  Crosby  v.  Spear,  11  A.  B.  R.  18,  613, 
£04,  30  A.  B.  R.  34,  quoted  at  §  1807;  98  Me.  543;  In  re  Porterfield,  15  A.  B. 
White  V.  Schloerb,  4  A.  B.  R.  178,  R.  18,  138  Fed.  193  (D.  C.  W.  Va.) ;  In 
178  U.  S.  543;  In  re  McCallum,  7  A.  re  Mertens,  13  A.  B.  R.  698,  131  Fed. 
B.  R.  596,  113  Fed.  393  (D.  C.  Penn.) ;  973  (D.  C.  N.  Y.) ;  inferentially.  In  re 
inferentially.  In  re  Briskman,  13  A.  B.  Lemmon  &  Gale  Co.,  7  A.  B.  R.  291, 
R.  58,  133  Fed.  301  (D.  C.  N.  Y.) ;  In  112  Fed.  96  (C.  C.  A.  Tenn.) ;  In  re 
re  Whitener,  5  A.  B.  R.  198,  105  Fed.  Chambers  Calder  &  Co.,  3  A.  B.  R.  537, 
180  (C.  C.  A.  Tex.);  Turrentine  v.  98  Fed.  865  (D.  C.  R.  I.);  In  re  Klein- 
Blackwood,  4  A:  B.  R.  338,  38  So.  95  bans,  7  A.  B.  R.  607,  113  Fed.  107  (D. 
(Sup.  Ct.  Ala.);.  In  re  Emslie,  4  A.  B.  C.  N.  Y.) ;  In  re  Lines,  13  A.  B.  R. 
R.  126,  102  Fed.  391  (C.  C.  A.);' In  re  319,  133  Fed.  803  (D.  C.  Penn.);  In  re 
Reynolds,  11  A.  B.  R..758,  127  Fed.  Cobb,  3  A.  B.  R.  130,  96  Fed.  831  (D. 
760  (D.  C.  Mont.);  In  re  Brooks,  1  A.  C.  N.  Car.,  reversed,  on  other  grounds, 
B.  R.  531,  91  Fed.  508  (D.  C.  Vt.) ;  in-  in  Cobb  v.  Overman,  6  A.  B.  R.  324); 
ferentially.  In  re  Granite  City  Bank,  14  In  re  Lumber  Co.  (Franklin),  17  A. 
A.  B.  R.  404,  137  Fed.  818  (C.  C.  A.  B.  R.  446,  147  Fed.  852  (D.  C.  N.  J.); 
Iowa);  In  re  Pittelkow,  1  A.  B.  R.  473,  In  re  Renda,  17  A.  B.  R.  522,  149  Fed. 
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LeMaster  v.  Spencer,  29  A.  B.  R.  264,  203  Fed.  210  (C.  C.  A.  Colo.) :  "And  the 
Supreme  Court  has  repeatedly  held  that  when  under  authority  of  the  statute 
property  is  seized  by  receivers  or  the  marshals  and  thus  comes  into  the  lawful 
custody  of  the  court  it  has  not  only  jurisdiction  but  exclusive  jurisdiction  to 
determine  the  question  of  title." 

§  1798|.  Thus,  Replevin  Suits  Not  Maintainable. — Thus,  adverse 
claimants  to  property  in  the  possession  of  the  bankruptcy  court  may  not 
resort  to  replevin.* 

Murphy  v.  John  Hofman  Co.,  211  U.  S.  562,  21  A.  B.  R.  487  (quoted  further  at 
§§  1796,  1797) :  "On  the  whole  case,  we  are  of  the  opinion  that  the  seizure  of 
these  goods  on  a  writ  of  replevin  from  another  court  was  an  unlawful  invasion 
of  the  possession  of  the  court  of  bankruptcy,  which  cannot  be  justified  by  the 
assertion,  entirely  unsupported  by  the  evidence,  that  Murphy  was  then  holding 
the  goods,  not  as  an  officer  of  the  court,  but  as  an  individual.  For  this  reason 
the  judgment  is  reversed  and  the  case  remanded  for  further  proceedings  not  in- 
consistent with  this  opinion." 

But  may  petition  in  the  bankruptcy  case  for  an  order  on  the  receiver  or 
trustee  to  surrender  the  property  claimed.^ 

§  1799.  Thus,  Landlord's  Forcible  Detainer  Suits  Not  Maintain- 
able nor  Distraint. — Proceedings  to  oust  the  bankrupt  or  receiver  or 
trustee  or  other  person  in  possession  of  the  premises  for  the  bankruptcy 
court,  must  be  brought  in  the  bankruptcy  proceedings  themselves,  and  an 
independent  suit  by  the  landlord  will  not  be  permitted ;  i"   nor  by  the  owner 

614    (D.    C.     Penn.) ;      In    re      McMa-  the  Supreme  Court  in  White  v.  Schlo- 

hon,  17  A.  B.  R.  531,  147  Fed.  685   (C.  erb,  4  A.  B.  R.  178,  178  U.  S.  542).     In 

C.  A.  Ohio) ;  O'Dell  v.   Boyden,  17  A.  this    case    it    is   to   be   noted   objection 

B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio);  was  not  made  to  the  jurisdiction  until 

[1867]   In  re  Winter,  1  Bank  Reg.  481;  the  case  got  into  the  reviewing  court. 

[1867]     In    re    Vogel,    3    B.    Reg.    198  Contra,  instances,  In  re  Smith,  9  "A.  B. 

(affirming    3    B.    Reg.    437);    Plaut    v.  R.  590,  121  Fed.  1014  (D.  C.  R.  I.);  In 

Gorham  Mfg.  Co.,  20  A.  B.  R.  369,  159  re    Freeman,    9   A.     B.     R.    68     (D.     C. 

Fed.   754    (D.    C.    N.   Y.),    quoted   at   §  N.  Y.). 

1796;  In  re  Walsh  Bros.,  20  A.  B.  R.  Distinct  Purpose  of  Bankruptcy  Act 
472,  159  Fed.  560,  163  Fed.  352  (D.  C.  to  Subject  Administration  of  Estates 
Iowa),  quoted  at  §  1488^;  impliedly,  to  Control  of  Tribunals  Having  Sum- 
In  re  Empire  Construction  Co.,  19  A.  mary  Authority.— U.  S.  Fidelity  Co.  v. 
B.  R.  704,  157  Fed.  495  (D.  C.  N.  Y.,  Bray,  325  U.  S.  305. 
reversed  S.  C.,  166  Fed.  1019  but  on  ^  g^^  ^  ^^^  ^^^^^  ^j^^^ 
ground  that  the  action  sounded  in  tort  ^^^^^  g  ^^g^  -^^^^^  ^  Schloerb,  4  A. 
and  that  It  was  the  state  courts  func-  g  j^  ^^g  ^^g  ^  g  5^3  ^^^^^  ^^  g 
tion  to  determine  whether  It  was  truly  ^,^9  Bg^man  v.  Smith,  33  A.  B.  R. 
so);  Bray  t;.  United  States  Fidel  &  ^^gg  ^^^  p-  ^  ,^35  (^  C.  Ga.). 
Guaranty  Co.,  33  A.  B.  R.  363,  170  Fed.  „  t  .  -d  c^  i,  o-,  a  -d 
639  (C.  C.  A.  W.  Va.),  quoted  at  §  1813;  9-  Instance  Ross  z;.  Stroh.  31  A.  B. 
Graphophone  Co.  v.  Leeds  &  Catlin  R-  644,  165  Fed.  628  (C.  C.  A.  La.). 
Co  33  A  B  R.  337,  174  Fed.  158  (U.  10.  In  re  Kleinhans,  7  A.  B.  R.  604, 
S  C  C),  quoted  post,  §  1806^;  In  re  113  Fed.  107  (D.  C.  N.  Y.);  inferen- 
Max  Goldman,  23  A.  B.  R.  497,  174  tially.  In  re  Adams,  14 .A.  B.  R.  23,  134 
Fed  579  (C  C.  A.  Ohio);  In  re  New  Fed.  142  (D.  C.  Conn.);  In  re  Cham- 
Eno-'land  Breeders'  Club,  23  A.  B.  R.  bers,  Calder  &  Co.,  3  A.  B.  R.  537,  98 
689  175  Fed  501  (D.  C.  N.  H.).  Fed.  865  (D.  C.  R.  I.);  In  re  Duble,  9 
Contra,  Cooke  v.  Scovil,  10  A.  B.  A.  B.  R.  121,  117  Fed.  794  (D.  C. 
R  86  53  Atl.  692  (N.  J.  Sup.  Ct.,  Penn.);  In  re  Schwartzman,  31  A.  B. 
criticised  and'  rejected  iii  Crosbv  v.  R.  885  (D.  C.  S.  C);  Plaut  v.  Gorham 
Spear  11  A  B.  R.  613,  98  Me.  542,  as  Mfg.  Co.,  20  A.  B.  R.  269,  159  Fed. 
apparently     ignoring    the    decision     of  754   (D.  C.   N.  Y.),   quoted  at  §   1796. 
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of  such  property  to  settle  questions  of  title  to  fixtures.!^ 

Although,  probably  an  independent  suit  for  damages  in  personam  against 
the  trustee  might  be  maintained,  for  the  wrongful  detention  after  bank- 
ruptcy and  election  of  trustee.^^ 

But  in  one  case  such  independent  suit,  though  alleged  to  be  sounding  in 
tort,  was  restrained  because  the  landlord  had  waited  until  almost  the  entire 
estate  was  distributed  without  presenting  his  claim  for  use  and  occupation 
and  was  using  this  indirect  means  to  get  his  rent.^^  Nor  will  levy  of  dis- 
traint be  permitted. 1* 

In  re  Bishop,  18  A.  B.  R.  635,  153  Fed.  304  (D.  C.  S.  Car.):  "While  a  volun- 
tary proceeding  in  bankruptcy  is  in  effect  equivalent  in  some  respects  to  an 
assignment  for  the  benefit  of  creditors,  there  is  this  essential  difference — 
that  inasmuch  as  the  adjudication  of  bankruptcy  is  a  judicial  act,  and  thereby 
the  property  is  taken  in  custodia  legis,  the  landlord  cannot  distrain  upon  such 
property.  It  would  be  a  contempt  of  the  court  for  any  constable  or  any 
other  agent  of  the  landlord  to  interfere  with  the  possession  of  the  court.  If 
such  a  levy  was  attempted,  the  landlord  would  gain  nothing  by  it." 

§  1800.  Prdperty  Taken  Out  of  Custody,  etc.,  after  Bankruptcy, 
Summarily  Ordered  Returned. — And  property  taken  out  of  the  cus- 
tody of  the  bankruptcy  court,  or  the  possession  of  which  was  acquired  after 
bankruptcy  by  persons  not  bona  fide  purchasers  at  judicial  sale,  may  be 
ordered  returned  and  even  summarily  ordered  returned.  ^^ 


11.  Keegan  v.  King,  3  A.  B.  R.  79, 
96  Fed.  758  (D.  C.  Ind.) ;  Plaut  v.  Gor- 
ham  Mfg.  Co.,  30  A.  B.  R.  369,  159 
Fed.  754  (D.  C.  N.  Y.),  quoted  at  § 
1796. 

12.  See  ante,  §§  986,  1780;  also,  see 
In  re  Hunter,  18  A.  B'.  R.  477,  151  Fed. 
904    (D.    C.   Pa.). 

13.  In   re   Empire   Cons.    Co.,   19   A. 

B.  R.  704,  157  Fed.  495   (D.  C.  N.  Y.). 

14.  See   §   1589. 

15.  In  re   Endl,  3  A.   B.   R.   813    (D. 

C.  Calif.) ;   Bryan  v.   Bernheimer,   5  A. 

B.  R.  623,  181  U.  S.  188;  In  re  Whit- 
ener,  5  A.  B.  R.  198,  105   Fed.  180   (C. 

C.  A.  Tenn.);  In  re  Waterloo  Organ 
Co.,  9  A.  B.  R.  437  (D.  C.  N.  Y.) ;  In 
re  Reynolds,  11  A.  B.  R.  758,  127  Fed. 
760  (D.  C.  Mont.);  compare,  In  re 
Knight,  11  A.  B.  R.  1,  125  Fed.  35  (D. 
C.  Ky.);  In  re  Huddleston,  1  A.  B. 
R.  572  (Ref.  Ala.);  (1867)  Samson  v. 
Blake,  6  B.  Reg.  410,  9  Blatchf.  379; 
White  V.  Schloerb,  4  A.  B.  R.  178,  178 
U.  S.  542;  Metcalf  v.  Parker,  9  A.  B. 
R.  36,  187  U.  S.  165;  inferentially. 
Hinds  V.  Moore,  14  A.  B.  R.  1  (C.  C. 
A.  Tenn.);   obiter.   In  re  Briskman,   13 

A.  B.  R.  59,  132  Fed.  201  (D.  C.  N. 
Y.);  inferentially,  Whitney  v.  Wen- 
man,  14  A.  B.  R.  49,  198  U.  S.  539; 
compare.    In    re    Schermerhorn,    16    A. 

B.  R.   509,   145   Fed.   341    (C.    C.   A.). 


Instance,  In  re  Corbett,  5  A.  B.  R. 
234,  104  Fed.  873  (D.  C.  Wis,),  which 
was  the  case  of  a  bankrupt  prepaying 
his  attorney,  after  the  filing  of  an  in- 
■wjluntary  petition,  by  designating  part 
of  his  stock  as  payment,  but  where 
the  attorney  failed  to  remove  the  same 
until  after  the  adjudication,  the  court 
holding  that  the  attorney  may  be  or- 
dered to  return  the  same  to  the  custody 
of  the  bankruptcy  court. 

Instance,  In  re  Brooks,  1  A.  B.  R. 
531,  91  Fed.  505  (D.  C.  Vt.),  which 
was  where  a  chattel  mortgagee,  by  a 
constable,  locked  up  goods  on  the 
mortgagor's  premises;  thereafter  the 
mortgagor  went  into  bankruptcy; 
then  the  mortgagee  sold  out  under 
his  mortgage:  held,  t)he  bankrup^tcy 
court  may  order  the  return  summarily. 

Instance,  replevin  by  third  person 
from  sheriff  holding  under  attachment 
that  was  nullified  by  the  bankruptcy, 
where  sheriff  notified  by  referee,  In  re 
Walsh  Bros.,  30  A.  B.  R.  473,  159  Fed. 
560,  163  Fed.  353  (D.  C.  Iowa),  quoted 
at  §  1488>^;  instance,  sheriff  surrender- 
ing attached  property  to  a  third  party 
claimant,  after  oral  notice  of  bank- 
ruptcy and  of  restraining  order  and  re- 
ceivership, In  re  Lufty,  19  A.  B.  R. 
614,  156  Fed.  873  (D.  C.  N.  Y.). 
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Babbitt,  Trustee,  v.  Dutcher,  816  U.  S.  102,  23  A.  B.  R.  519:  "It  was  not 
stated  in  the  opinion  whether  the  assignment  was  prior  or  subsequent  to  the 
proceedings  in  bankruptcy.  If  prior  thereto,  then  neither  the  court  where 
the  bankruptcy  proceedings  were  pending  nor  any  other  court  could  grant  a 
suriLmary  order  disposing  of  the  title  of  the  adverse  claimant  claiming  title 
to  the  policy  by  assignment.  That  could  only  be  determined  in  a  plenary 
suit,  and  would  fall  within  the  rule  in  the  Bardes  and  Jaquith  cases.  But  if 
the  assignment  was  subsequent  to  the  bankruptcy  proceedings,  then  it  would 
be  a  nullity  and  would  be  disregarded  by  the  bankruptcy  court  and  possession 
could  be  given  to  the  trustee  by  a  summary  order,  as  in  the  Bryan  and  Mueller 
cases.'' 

And,  it  would  seem  under  the  doctrine  of  Acme  Harvester  Co.  v.  Beek- 
man  that  property  transferred  by  or  taken  out  of  the  hands  of  the  bankrupt 
after  the  filing  of  the  bankruptcy  would  be  property  thus  taken  out  of  the 
custody  of  the  bankruptcy  court  equally  as  much  as  if  taken  out  of  the 
possession  of  a  marshal  or  receiver.^^ 

Thus,  subsequent  to  adjudication,  the  concealment  or  the  removal  by  a 
bankrupt,  in  collusion  with  another,  of  property  which  was  in  the  bankrupt's 
possession  at  the  time  of  adjudication,  is  an  interference  with  the  custody 
of  the  bankruptcy  court  and  summary  jurisdiction  exists  over  the  parties 
thereto. 

Clay  V.  Waters,  24  A.  B.  R.  298,  178  Fed.  385  (C.  C.  A.  Mo.):  "But  the 
property  here  in  controversy  waft  in  the  possession  of  the  bankrupt  when  the 
petition  was  filed  and  when  the  adjudication  was  made  and  it  then  passed 
within  the  jurisdiction  of  the  District  Court  below.  The  District  Court  sitting 
in  bankruptcy  has  jurisdiction  to  determine  by  summary  proceedings,  after  a 
reasonable  notice  to  claimants  to  present  their  claims  to  it,  controversies  be- 
tween the  trustee  and  adverse  claimants  over  liens  upon  and  the  title  and  pos- 
session of  (1)  property  in  the  possession  of  the  bankrupt  when  the  petition 
in  bankruptcy  is  filed,  (2)  property  held  by  third  parties  for  him,  (3)  property 
lawfully  seized  by  the  marshal  as  the  bankrupt's  under  clause  3  of  section  2  of 
the  Bankruptcy  Law,  and  (4)  property  claimed  by  the  trustee  which  has  been 
lawfully  reduced  to  actual  possession  by  the  officers  of  the  court."  This  case 
quoted  further  at  §  2331'/^. 

In  re  Landis,  18  A.  B.  R.  483,  151  Fed.  896  (D.  C.  Pa.):  "I  regret  to  difier 
from  the  learned  referee,  but  I  am  constrained  to  do  so  on  two  grounds:  The 
first  is  that  the  horses  were  in  the  actual  custody  of  the  District  Court,  acting 
by  its  receiver,  and  that  Cleaver's  conduct  in  taking  them  away  by  force  was 
wholly  without  warrant.  This  wrongful  removal  might  have  been  summarily 
redressed,  and  the  order  asked  for  by  the  referee  might  have  been  granted  for 
this  reason  alone." 

And  a  state  court's  officer,  who  replevies  after  he  has  orally  been  notified 
of  the  appointment  of  a  receiver,  is  guilty  of  contempt.!^ 

Thus,  where,  after  an  involuntary  petition  was  filed  but  before  a  re- 
ceiver could  qualify,  the  bankrupt  secured  an  order  dismissing  the  re- 
ceiver  and   returning  the   property  in   his   hands   to  the  bankrupt,   which 

16.    See   post,   §   1807.  17.    In  re  Wilk,  19  A.  B.  R,  178,  155 

Fed.   943    (D.   C.   N.   Y.). 
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forthwith  made  a  settlement  with  most  of  its  creditors  and  paid  over  to 
them  money,  but  the  bankruptcy  petition  was  not  dismissed,  and  subse- 
quently other  creditors  intervened  and  procured  adjudication  of  bank- 
ruptcy, it  was  held  that  the  referee  had  summary  jurisdiction  to  order  the 
money  returned  to  the  trustee. 

Knapp  &  Spencer  v.  Drew,  20  A.  B.  R.  355,  160  Fed.  413  (C.  C.  A.):  "Accord- 
ing to  the  pleadings  and  tiie  proof  the  proceeding  was  one  to  secure  a  rede- 
livery to  the  court  of  property  formerly  in  its  custody,  and  which  it  then  had 
a  right  and  duty  to  administer.  The  appellant  in  taking  the  money  from  the 
bankrupt  after  proceedings  in  bankruptcy  had  been  instituted  against  him  vio- 
lated the  spirit  and  purpose  of  the  Bankruptcy  Act  by  attempting  to  prevent  the 
administration  of  the  estate  by  the  proper  court  after  it  had  taken  jurisdiction 
over  it  and  had  already  taken  the  money  in  question  into  actual  possession 
through  its  receiver.  Not  only  so,  but  the  officers  of  appellant  in  doing  what 
they  did,  if  the  same  was  knowingly  and  fraudulently  done,  committed  an  of- 
fense denounced  by  §  29b,  subd.  4,  Bankruptcy  Act  *  *  *  vvhich  reads:  'A 
person  shall  be  punished  by  imprisonment  for  a  period  not  to  exceed  two  years 
upon  conviction  of  the  offense  of  having  knowingly  and  fraudulently  *  *  * 
received  any  material  amount  of  property  from  a  bankrupt  after  the  filing  of  a 
petition,  with  intent  to  defeat  this  act.'  Appellant  clearly  had  no  such  adverse 
claim  or  right  to  the  money  as  exonerated  it  from  liability  to  summary  pro- 
ceedings for  its  restoration  to  the  estate  from  which  it  had  been  improperly 
taken." 

Where,  however,  restoration  in  kind  has  become  impossible  because  of 
the  commingling  of  property,  the  defendant  may  be  ordered  to  pay  the 
actual  value  in  lieu  thereof. ^^ 

§  1801.  Even  Property  Voluntarily  Surrendered  by  Bankruptcy 
Receiver  or  Trustee,  Still  within  Summary  Jurisdiction.— Even  prop- 
erty voluntarily  surrendered  to  adverse  claimants  by  the  bankruptcy  receiver 
without  order  of  court,  may  be  recovered. i" 

Whitney  v.  Wenman,  198  U.  S.  539,  14  A.  B.  R.  51:  "It  is  insisted  that  in  the 
present  case  the  property  was  voluntarily  turned  over  by  the  receiver,  and 
thereby  the  jurisdiction  of  the  District  Court,  upon  the  ground  herein  stated, 
is  defeated,  as  the  property  is  no  longer  in  the  possession  or  subject  to  the 
control  of  the  court.  But  the  receiver  had  no  power  or  authority  under  the 
allegations  of  this  bill  to  turn  over  the  property.  He  was  appointed  a  tem- 
porary custodian,  and  it  was  his  duty  to  hold  possession  of  the  property  until 
the    termination   of   the   proceedings   or   the   appointment    of   a   trustee   for   the 

18.   In   re   Denson,   28   A.   B.   R.   158,  A.   B.   R.   714,   150   Fed.   699    (C.    C.   A. 

195  Fed.  854  (D.  C.  Ala.).  Mass.). 

19. '  See  ante,  §   1657.     But  compare,  Innocent   holder    of    receiver's     cer- 

apparently  contra.  Hinds  v.  Moore,  14  tificate    for    money    borrowed,    within 

A.   B.  R.  1   (C.  C.  A.  Tenn.,  reversing  summaiy    jurisdiction     of     bankruptcy 

In  re  Leeds  Woolen  Mills,  12  A.  B.  R.  court  to  compel  return  of  money  paid 

136).  thereon  by  receiver,  contrary  to  court 

But  joinder  of  a  prayer   for   an  or-  order.     In  re  Burkhalter  &  Co.   (Rog- 

der  on  the  third  party  to  pay  over  the  ers  v.  People's  Bank),  24  A.  B.  R.  553, 

purchase  price,  is  a  waiver,  and  is  an  179  Fed.  403  (D.  C.  Ala.),  quoted  at  § 

affirmance    of   the    improper     sale,     or  17§0J4. 
surrender.      Mason    v.    Wolkowich,    17 
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bankrupt.  The  circumstances  alleged  in  this  bill  tend  to  show  that  the  transfer 
of  this  property  was  collusive,  and  certainly  if  the  allegations  be  true,  it  was 
made  without  authority  of  the  court.  The  court  had  possession  of  the  prop- 
erty and  jurisdiction  to  hear  and  determine  the,  interests  of  those  claiming  a 
lien  therein  or  ownership  thereof.  We  do  not  think  this  jurisdiction  can  be 
ousted  by  a  surrehder  of  the  property  by  the  receiver,  without  authority  of  the 
court.  Whether  the  rights  of  the  claimants  to  the  property  could  be  litigated 
by   summary   proceedings,   we   need   not   determine.'' 

In  re  Rose  Shoe  Mfg.  Co.,  21  A.  B.  R.  725,  168  Fed.  39  (C.  C.  A.  N.  Y.) :  "Al- 
though the  referee  has  found  that  the  bank  took  the  merchandise  from  the 
possession  of  the  receiver  without  his  knowledge  ^r  consent,  yet  if  it  be  as- 
sumed that  the  receiver  turned  it  over,  still  the  bankruptcy  court  was  not  de- 
prived of  jurisdiction.  The  receiver  had  no  authority  to  turn  over  the  prop- 
erty." 

And  if  the  property  has  been  sold,  the  proceeds  may  be  summarily  or- 
dered surrendered. 

In  re  Rose  Shoe  Mfg.  Co.,  21  A.  B.  R.  725,  168  Fed.  39  (C.  C.  A.  N.  Y.) : 
"Nor  does  the  fact  that  the  bank  sold  the  shoes  change  the  situation.  The  pro- 
ceeds stood  in  their  place.  The  court  had  power  to  direct  the  turning  over  of 
such  proceeds  to  the  trustee.  In  Trust  Nat.  Bank  v.  Chic.  Title  &  Trust 
Co.,  14  A.  B.  R.  103,  198  U.  S.  280,  the  Supreme  Court  said:  'The  sale  in  the 
circarastances  did  not  change  the  situ.Ttion.  The  proceeds  stood  in  the  place 
of  the  property  and  the  order  returning  the  proceeds  was  equivalent  to  an  or- 
der returning  the  property.'  " 

But  where  a  receiver  has,  with  the  apparent  assent  of  the  bankruptcy 
court,  vacated  premises  claimed  by  the  landlord,  and  the  landlord  has  made 
peaceable  entry  thereon,  tJie  trustee  cannot  by  summary  proceedings  oust 
the  landlord  and  retake  possession. 

In  re  Rothschild,  18  A.  B.  R.  682,  154  Fed.  194  (C.  C.  A.  N.  Y.):  "The  argu- 
ment here  has  been  widely  extended,  involving  a  discussion  as  to  the  general 
powers  and  limitations  of  courts  of  bankruptcy,  ■  when  proceedings  affecting 
rights  of  the  bankrupt  have  been  begun  in  a  State  court  before  the  filing  of 
the  petition.  It  is  unnecessary  to  enter  upon  any  such  discussion,  since  we  are 
clearly  of  the  opinion  that  after  the  representative  of  the  bankrupt's  estate  (the 
receiver)  has,  with  the  apparent  assent  of  the  bankruptcy  court,  vacated  prem- 
ises of  which  a  third  party  is  claiming  possession,  and  such  third  person  has 
thereupon  made  peaceable  entry  thereon,  a  subsequently  appointed  representa- 
tive of  the  estate  (the  trustee)  cannot  oust  the  third  party  and  retake  posses- 
sion thereof  by  any  such  summary  proceeding  as  this,  either  in  a  bankruptcy 
court  or   in  any   other   court  of  whose  procedure  we   have   any  knowledge." 

No  distinction  seems  to  be  made  between  the  surrender  by  the  receiver 
and  by  the  trustee,  although  the  trustee  has  title  and  power  to  alienate  title. ^° 

§  1802.  Similarly,  Payments  or  Other  Transfers  by  Bankrupt 
after  Filing  of  Bankruptcy  Petition. — The  possession  of  the  bankrupt 
at  the  date  of  the  filing  of  the  bankruptcy  petition  being  the  possession  of 
the  bankruptcy  court,  payments  or  other  transfers  made  by  him  thereafter 

20.     Hebert   v.    Crawford,    228   U.    S.  204,   30   A.   B.    R.   24. 
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out  of  the  assets  of  the  bankrupt  estate  may  be  summarily  recovered ;  ^'■ 
thus,  as  to  preferences.^^ 

§  1803.  Whether  Recovery  Be  Plenary  or  Summary. — But  it  is  a 

question  whether  such  recovery  may  be  by  summary  order  or  requires  ple- 
nary action.23  Some  courts  have  held  that  such  property  cannot  be  sum- 
marily recovered,^*  and  that  its  value  may  not  be  summarily  ordered 
paid. 2" 

The  better  rule  would  seem  to  be  that  summary  jurisdiction  exists,  if  the 
right  itself  exists. ^^ 

In  re  Leigh,  31  A.  B.  R.  379,  308  Fed.  486  (D.  C.  Ills.):  "It  is  urged  that  the 
referee  was  without  jurisdiction  to  direct  the  repayment,  because  the  beam 
company  was  an  adverse  claimant,  so  that  a  plenary  suit  against  it  to  recover 
the  money  was  necessary.  Since  Leigh  paid  the  execution  thirteen  days  after 
the  filing  of  the  bankruptcy  petition,  it  is  clear  that  a  summary  proceeding  was 
proper." 

§  1804.  Purchasers  at  Sales  by  Trustees  or  Receivers  Subject.to 
Summary  Jurisdiction. — Purchasers  at  judicial  sales  by  trustees  and 
receivers  are  subject  to  the  summary  jurisdiction  of  the  bankruptcy  court. ^'^ 

In  re  Jungmann,  26  A.  B.  R.  401,  186  Fed.  302  (C.  C.  A.  N.  Y.):  "By  vol- 
untarily becoming  a  purchaser  of  property  sold  under  order  of  the  court,  he 
submits  himself  to  the  jurisdiction  of  the  court,  and  when  such  purchaser  re- 
fuses without  cause  to  carry  out  his  contract  he  may  be  compelled  to  do  so 
by  rule  or  attachment  issuing  out  of  the  court  under  whose  decree  the  sale  is 
had." 

Mason  v.  Wolkowich,  17  A.  B.  R.  714,  150  Fed.  699  (C.  C.  A.  Mass.) :  "Aside 
from  the  power  of  the  District  Court  with  regard  to  the  assets  of  bankrupts, 
which  is  especially  given  it  by  the  statutes,  it  has  all  the  authority  which  any 
court  exercising  equitable  jurisdiction  has  to  protect  its  receivers  and  the  con- 
tracts made  by  them.  Wherever  a  receiver,  by  direction  of  the  court  appoint- 
ing him,  makes  a  sale  of  assets  in  his  possession,  the  parties  concerned  in  the 
sale  are  bound  to  recognize  him  as  an  officer  of  the  court;  and  consequently 
the  court  appointing  the  receiver,  not  only  has  power  to  enforce  in  a  summary 
manner  the  completion  of  the  contract  of  sale,  but  the  parties  involved  are 
deemed  to  have  consented  to  such  a  proceeding." 

21.  Compare  ante,  §  543;  also,  see  U.  S.  304,  30  A.  B.  R.  34,  quoted  at  § 
Knapp    &   Spencer   v.   Drew,   20   A.    B.       1807. 

R.  355,  160  Fed.  413  (C.  C.  A.  Neb.).  24.   Hinds  v.   Moore,   14   A.   B.   R.    1 

22.  In  re  Leigh,  31  A.  B.  R.  379,  208  (c.  C.  A.  Tenn.,  reversing  In  re  Leeds 
Fed.  486  (D.  C.  Ills.),  quoted  at  §  1803.       Woolen  Mills,  12  A.  B.  R.  136).     Com- 

83.    Whitney   z;.   Wenman,    14   A.    B.  pare.    In    re    Rothschild,    18    A.    B.    R. 

R.  45,  198  U.  S.  539.     Compare,   In  re  ^gg^  154  ped.  194   (C.  C.  A.  N.  Y.). 

Scherrnerhorn     16    A.    B.    R.    509,    145  ^.   ^           j^             ^^  ^     g     ^    ^ 

Fed.  341   (C.   C    A.).     Instance,  appar-  ^^    ^   ^   r^           reversing  In  re  Leeds 

ently  plenary    but  pomt  not  evolved,  ^     j       j^^jj      ^^  ^    g    |    ^gg^^ 

Plaut   V.    Gorham    Mfg.    Co.,   30    A.    B.  ^^            '      „                ^            t^ 

R.   369,   159  Fed.  754   (D.   C.   N.   Y.).  28     Knapp   &  Spencer   Co.   v    Drew, 

Compare,   on  the   facts   but   question  20  A    B.  R.  355,  160  Fed.  413  (C.  C.  A. 

as    to   whether   plenary   suit   necessary  Iowa),  quoted  at  §  1800. 

as    against    the    third    party   to    whom  27.    But  compare,  incidentally,  In  re 

the    trustee    had    delivered    the    assets  Bailey,   19  A.   B.   R.  470,   156   Fed.   691 

not   decided,   Hebert  v.   Crawford,   328  (D.   C.   N.  Y.) ;   also,   see  post,   §   1962. 
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§  18044.  Holders  of  Receivers'  Certificates.— It  has  been  held  that 
holders  of  receivers'  certificates  may  not  sue  the  receiver  thereon  in  inde- 
pendent plenary  action  but  must  come  into  the  bankruptcy  court  and  there 
apply  for  an  order  upon  its  officer  in  charge  of  the  fund.^^ 

§  1805.  Obstructive  Suits  Brought  after  Bankruptcy  Court  Ac- 
quires Custody. — Obstructive  suits  brought  after  the  bankruptcy  court 
has  obtained  custody  of  the  property  involved,  which  interfere  with  the 
jurisdiction  of  the  bankruptcy  court  over  third  parties,  will  be  disregarded 
if  brought  in  the  same  federal  court,  or  be  enjoined  if  brought  in  the  state 
court. 2^  Thus,  the  state  court  will  not  be  permitted  to  restrain  the  trustee 
in  bankruptcy,  at  the  suit  of  the  bankrupt,  from  carrying  out  a  proposed 
compromise  of  a  controversy  with  the  bankrupt's  wife.*" 

§  1806.  Thus,  Foreclosure  Suits,  Where  Bankruptcy  Court  Al- 
ready Has  Custody. — Thus,  foreclosure  suits  brought  in  the  state  courts, 
although  instituted  before  the  appointment  and  qualification  of  a  trustee, 
are  ineffectual  to  confer  jurisdiction  on  the  state  courts  where,  previously, 
actuar  possession  had  been  taken  of  the  property  by  the  receiver  in  bank- 
ruptcy .^i 

And  where  the  bankruptcy  court  has  actual  possession,  though  acquired 
by  surrender  from  a  state  court  receiver,  it  has  been  held  to  have  ju- 
risdiction to  marshal  liens,  etc.,  even  on  real  estate,  though  a  suit  in  fore- 

28.  Compare  ante,  §  1780J4,  and  trict  Court  to  set  aside  .the  mortgage 
post,    §    1805;    also,    In    re    Burkhalter       as  fraudulent. 

(Rogers  v.  People's  Bank),  24  A. »B.  R.  But    compare,    Crosby    v.    Miller,    16 

553,  179  Fed.  403   (D.   C.  Ala.),  quoted  A.  B.  R.  805,  25  R.  I.  172  (Ct.  App.  D. 

at  §   1780J/2.  C),   wherein   the   lower   court   was   re- 

29.  In  re  Kenney,  3  A.  B.  R.  353,  97  versed  for  dismissing  a  bill  filed,  after 
Fed.  554  (D.  C.  N.  Y.,  affirmed  by  C.  the  election  of  a  trustee,  to  declare  an 
C.  A.,  5  A.  B.  R.  355,  105  Fed.  897,  and  equitable  trust  upon  property  belong- 
by  Supreme   Court'  sub  nom.    Clark  v.  ing  to  the  bankrupt. 

Larremore,  9  A.   B.   R.  476).     Inferen-  And    compare    apparently    erroneous 

tially.  In  re  Muncie  Pulp  Co.,  18  A.  B.  application  of  this  principle  in  Cruchet 

R.  59,  151  Fed.  732  (C.  C.  A.  N.  Y.) ;  In  v.  Red  Rover  Mining  Co.,  18  A.  B.  R. 

re  Schermerhorn,  16  A.  B.  R.  509,  145  814,  155  Fed.  486  (C.  C.  Mass.),  quoted 

Fed.   341    (C.   C.   A.);    In   re   Emslie,   4  at  §  399,  the  court  evidently  overlook- 

A.   B.   R.   126,   102   Fed.   291    (C.   C.  A.  ing  the   fact  that,  before  adjudication, 

N.  Y.);  O'Dell  v.  Boyden,  17  A.  B.  R.  the    remedies    of    creditors    are    unaf- 

755,  150  Fed.  731  (C.  C.  A.  Ohio).  fected  by  the  mere  pendency  of  an  in- 

In  re  Roger  Brown  Co.,  28  A.  B.  R.  voluntary  petition.     As  to  property  not 

336,  196  Fed.  758   (C.  C.  A.  Iowa);  In  in  custodia  legis,  see  ante,  §  399;  also, 

re  Swoflord  Bros.  Dry    Goods  Co.,  25  that    decisions   under   the   law   of    1867 

A.  B.  R.  282,  180  Fed.  549  (D.  C.  Mo.),  would  not  be  quite  in  point,  since  un- 
quoted at  §  1901;  In  re  Kimmel,  25  A.  der  that  act  the  title  of  the  assignee  in 

B.  R.  595,  183  Fed.  665  (D.  C.  Pa.);  bankruptcy  revested  to  the  date  of 
Mitchell,  etc.,  Co.  v.  Carroll,  27  A.  B.  the  filing  of  the  petition,  not  as  under 
R.   894,  193   Fed.  616   (C.   C.  A.  Ohio).  the  present  act,  merely  to  the  date  of 

In   re   San   Gabriel   Sanatorium,  4  A.  the  adjudication,  see  §  1117. 

B.    R.    197,    102    Fed.     310    (C.     C.     A.  30.    In   re  Kranich,  23  A.   B.   R.  550, 

Calif.),  which  was  a  case  of  enjoining  174  Fed.  908   (D,   C.   Pa.), 

a    foreclosure    suit    brought    after    the  31.     In   re   Kellogg,  7   A.    B.    R.   631, 

filing  of  the  bankruptcy  petition,  where  113  Fed.  190  (D.  C.  N.  Y.,  affirmed  m 

the  trustee  had  begun  suit  in  the  Dis-  10  A.  B.  R.  7).     See  5  1161. 
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closure  had  been  already  started  before  the  bankruptcy/^^  gut  such 
could  not  be  the  rule,  of  course,  if  the  receiver  in  the  foreclosure  proceed- 
ings had  not  surrendered  possession  to  the  bankruptcy  court.^^ 

However,  the  rule  properly  goes  no  further  than  to  prevent  the  ousting 
of  the  bankruptcy  court  from  its  possession  of  the  property ;  for,  inasmuch 
as  the  bankruptcy  court  has  not  itself  jurisdiction  to  "foreclose"  a  mort- 
gagor's equity  of  redemption  (see  post,  §  197'2),  but  may  only  sell  free  and 
clear  of  liens,  obviously,  wrhere  formal  foreclosure  is  desired,  the  mortgagee 
must  be  permitted  to  maintain  suit  therefor  in  the  state  court,  even  though 
the  property  itself  remain  in  the  custody  of  the  bankruptcy  court. 

In  re  Victor  Color  &  Varnish  Co.,  23  A.  B.  R.  177,  175  Fed.  1023  (C.  C.  A. 
N.  Y.) :  "We  are  clearly  of  the  opinion  that  the  holder  of  the  chattel  mort- 
gage was  entitled  to  have  his  day  in  court,  in  a  suit  to  foreclose  it,  and  that 
so  much  of  the  order  as  refused  him  leave  to  begin  such  a  suit,  on  the 
ground  that  the  property  was  in  the  hands  of  a  receiver  in  bankruptcy,  must 
be  reversed.  It  was  entirely  proper,  however,  for  the  bankruptcy  court  to 
refuse  to  give  petitioner  immediate  possession  of  the  property;  it  should  re- 
main in  the  custody  of  the  receiver  till  the  suit  is  determined,  although,  of 
course,  if  all  parties  agree,  it  may  be  sold  and  the  proceeds  held  by  the  re- 
ceiver.    Order  modified." 

§  1806^.  Attempts  to  Control  Bankruptcy  Administration  by  In- 
junctions, etc.,  in  Other  Suits. — Attempts  to  control  the  bankruptcy 
court  in  its  disposition  of  assets,  allowance  of  claims,  etc.,  by  injunctions  or 
other  orders  in  other  suits  will  not  be  permitted.  Thus,  where  the  defend- 
ant in  a  pending  patent  infringement  suit  becomes  bankrupt;  the  court  in 
which  the  infringement  suit  is  pending  will  leave  all  questions  as  to  the 
priority  of  claims  against  the  bankrupt  and  of  the  payment  of  moneys  from 
its  estate,  to  the  jurisdiction  of  the  bankruptcy  court,  which  is  exclusive; 
nor  will  the  bankruptcy  receiver  or  trustee  be  compelled  to  render  any  acti^w 
assistance  to  the  complainant  in  the  infringement  suit  other 'than  to  produce 
the  bankrupt's  books,  under  subpoena. 

Graphophone  Co.  v.  Leeds  and  Catlin  Co.,  23  A.  B.  R.  337,  174  Fed.  158 
(U.  S.  C.  C.  N.  Y.) :  "It  is  not  for  this  court  to  say  what  moneys  the  receiver 
shall  or  shall  not  pay  out.  All  questions  as  to  priority  of  claims  and  as  to 
payment  of  moneys  in  the  custody  of  the  District  Court  should  be  submitted 
to  that  court  for  determination.  If  the  claim  be  one  not  provable  in  bank- 
ruptcy presumably  that  court  will  make  no  provision  for  its  payment.  If  it 
be  a  provable  claim  it  is  equally  presumable  that  whatever  funds  there  may 
be  in  the  hands  of  receiver,  over  and  above  the  expenses  of  administering 
the'  estate,  will  be  retained,  until  all  provable  claims  are  liquidated  and  all 
questions  of  priority  (if  any  arise)  are  determined.  The  whole  matter  is  ex- 
clusively in  the  jurisdiction  of  the  bankruptcy  court.  The  receiver  owes  no 
active  duty  to  complainant  to  expend  the  money  of  the  estate  in  an  eflfort 
to  ascertain  the  facts  asked  for.  Undoubtedly  the  receiver  will  afford  all 
reasonable   facilities,  as   he   said   he  would,   for  the   examination  of  the   records 

32.    In  re  Dana,  21  A.  B.  R.  683,  167  33.    See  ante,   §   1582. 

Fed.  529   (C.   C.  A.). 
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which  contain  the  information  sought  for.  Personally  he  knows  nothing  about 
it.  And  the  officers  and  employees  of  defendant  may  be  produced  by  sub- 
poena before  the  master  at  the  same  time  as  the  books,  and  interrogated  on 
the  subject." 

§  1806-|.  Interference  Otherwise  than  by  Suit. — Not  merely  in- 
terference by  suit  or  other  legal  process  but  other  forms  of  interference 
with  the  custody  of  the  bankruptcy  court  are  equally  forbidden.  Thus,  the 
mere  procuring  of  a  tax  deed  from  the  county  authorities,  after  the  bank- 
ruptcy, has  been  held  violative  of  the  custody  of  the  bankruptcy  court. 

In  re  Epstein,  19  A.  B.  R.  89,  156  Fed.  42  (C.  C.  A.  Colo.):  "We  do  not 
mean  that  property  in  the  course  of  administration  under  the  Bankruptcy 
Act  is  exempt  from  taxation,  or  freed  from  tax  liens  or  claims  theretofore 
fastened  upon  it  (Swarts  v.  Hammer,  194  U.  S.  441,  11  Am.  B.  R.  708,  and 
cases  supra),  but  that  it  is  in  custodia  legis,  and  that  any  act  interfering  with 
the  court's  possession,  or  with  its  power  of  control  and  disposal,  and  done 
without  its  sanction,  is  void.  The  general  rule  is  practically  conceded,  but 
it  is  said  that  the  procurement  of  the  tax  deed  was  not  such  an  interference, 
because  it  merely  perfected  an  incipient  title,  and  did  not  disturb  the  pos- 
session. The  distinction  does  not  impress  us.  The  issuance  of  the  deed  was 
the  principal  act  connected  with  the  sale.  If  effective,  it  extinguished  the 
right  of  redemption,  which  was  still  alive,  transferred  to  the  vendee  the  title 
and  right  of  possession,  became  prima  facie  evidence  of  the  validity  of  the 
sale  and  the  proceedings  anterior  to  it,  and  started  the  statute  of  limitations 
to  running  against  any  claim  to  the  contrary.  The  attempt  to  thus  strip  the 
court  of  all  but  the  naked  possession  was  plainly  an  interference  with  its 
power  of  control  and  disposal,  and  consequently  was  of  no  effect  without 
its  sanction,  although  the  possession  was  not  then  disturbed." 

But  it  is  difficult  to  see  how  such  a  mere  perfecting  of  legal  rights  could 
constitute  interference  with  the  court's  custody.  On  the  same  principle  it 
would  seem  that  the  mere  perfecting  of  mechanic's  liens  by  the  filing  of  the 
affidavit  after  the  bankruptcy  would  likewise  constitute  interference — a  posi- 
tion not  at  all  tenable.^* 

§  1807.  What  Constitutes  "Custodia  Legis"  and  "Assumption  of 
Jurisdiction."^ — Actual  or  constructive  possession  by  the  receiver,  trustee, 
marshal  or  referee,  or  (after  the  filing  of  the  petition)  by  the  bankrupt  or 
his  agents,  constitutes  "custodia  legis"  for  the  purpose  of  "assumption  of 
jurisdiction"  by  the  bankruptcy  court.  And  the  bankruptcy  court  "assumes 
jurisdiction"  over  property,  and  the  property  comes  into  "custodia  legis,"  if 
it  is  in  the  custody  or  control  of  the  receiver  in  bankruptcy,  or  of  the  trustee, 
marshal,  referee,  or  (after  the  filing  of  the  bankruptcy  petition)  of  the 
bankrupt  or  his  agent.^^ 

34.  See  ante,  §  1583.  (Ref.   N.  Y.) ;   In  re  Huddleston,  1  A. 

35.  Instance,  Corbett  v.  Riddle,  31  B.  R.  573  (Ref.  Ala.);  compare.  In  re 
A.  B.  R.  330,  209  Fed.  811  (C.  C.  A.  Schloerb,  3  A.  B.  R.  334  (D.  C.  Wis.); 
Va.);  In  re  McMahon,  17  A.  B.  In  re  Kleinhans,  7  A.  B.  R.  606,  113 
R.  533,  147  Fed.  685  (C.  C.  A.  Ohio),  Fed.  107,  (D.  C.  N.  Y.) ;  In  re  Duncan, 
a  case  of  trustee's  possession.  Abra-  17  A.  B.  R.  388,  148  Fed.  464  (D.  C. 
hamson    v.    Bretstein,    1    A.    B.    R.    44  S.  Car.);  In  re  Bacon,  20  A.  B.  R.  107, 
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Acme  Harvester  Co.  v.  Beekman  Lumber  Co.,  232  U.  S.  300,  27  A.  B.  R.  262: 
"It  is  none  the  less  certain  that  an  attachment  of  the  bankrupt's  property  after 
the  filing  of  the  petition  and  before  adjudication  cannot  operate  to  remove  the 
bankrupt's  estate  from  the  jurisdiction  of  the  bankruptcy  court  for  the  pur- 
pose of  the  administration  under  the  act  of  Congress.  It  is  the  purpose  of 
the  bankruptcy  law,  passed  in  pursuance  of  the  power  of  Congress,  to  establish 
a  uniform  system  of  bankruptcy  throughout  the  United  States,  to  place  the 
property  of  the  bankrupt  under  the  control  of  the  court,  wherever  it  is  found, 
with  a  view  to  its  equal  distribution  among  the  creditors.  The  filing  of  the 
petition  is  an  assertion  of  jurisdiction  with  a  view  to  the  determination  of  the 
status  of  the  bankrupt  and  a  settlement  and  distribution  of  his  estate.  The 
exclusive  jurisdiction  of  the  bankruptcy  court  is  so  far  in  rem  that  the  estate 
is  regarded  as  in  custodia  legis  from  the  filing  of  the  petition.  It  is  true 
that  under  §  70a  of  the  act  of  1898  the  trustee  of  the  estate,  on  his  appoint- 
ment and  qualification,  is  vested  by  operation  of  law  with  the  title  of  the 
bankrupt  as  of  the  date  he  was  adjudicated  a  bankrupt,  but  there  are  many 
provisions  of  the  law  which  show  its  purpose  to  hold  the  property  of  the 
bankrupt  intact  from  the  time  of  the  filing  of  the  petition,  in  order  that  it 
may  be  administered  under  the  law  if  an  adjudication  in  bankruptcy  shall 
follow  the  beginning  of  the  proceedings.  Paragraph  5,  §  70a,  in  reciting  the 
property  which  vests  in  the  trustee,  says  there  shall  vest  'property  which 
prior  to  the  filing  of  the  petition,  the  bankrupt  could  by  any  means  transfer 
or  which  might  have  been  levied  upon  and  sold  under  judicial  process  against 
the  bankrupt.'  Under  §  67c  attachments  within  four  months  before  the  filing 
of  the  petition  are  dissolved  by  the  adjudication  in  the  event  of  the  insol- 
vency of  the  bankrupt,  if  its  enforcements  would  work  a  preference.  Pro- 
vision is  made  for  the  prompt  taking  possession  of  the  bankrupt's  property, 
before  adjudication  if  necessary  (§  69a).  Every  person  is  forbidden  to  re- 
ceive any  property  after  the  filing  of  the  petition,  with  intent  to  defeat  the 
purposes  of  the  act.  These  provisions,  and  others  might  be  recited,  show  the 
policy  and  purpose  of  the  Bankruptcy  Act  to  hold  the  estate  in  the  custody 
of  the  court  for  the  benefit  of  creditors  after  the  filing  of  the  petition  and 
until  the  question  of  adjudication  is  determined.  To  permit  creditors  to  at- 
tach the  bankrupt's  property  between  the  filing  of  the  petition  and  the  time 
of  adjudication  would  be  to  encourage  a  race  of  diligence  to  defeat  the  pur- 
poses of  the  act  and  prevent  the  equal  distribution  of  the  estate  among  all 
•creditors  of  the  same  class  which  is  the  policy  of  the  law.  The  filing  of 
the   petition   asserts   the   jurisdiction    of   the    Federal    court,    the    issuing   of   its 

359  Fed.  424  (C.  C.  A.  .N.  Y.),  a  case  request].  In  re  Walsh  Bros.,  20  A.   B. 

of    the    trustee's    possession;    instance  R.  473,  159  Fed.  560,  163  Fed.   353   (D. 

receiver's  possession,  Plaut  v.  Gorham  C.    Iowa) :      instance,    bankrupt's    pos- 

Mfg.  Co.,  20  A.  B.  R.  369,  159  Fed.  754  session,  In  re  Coffey,  19  A.  B.   R.   148 

(D.    C.   N.   Y.),   quoted   at   §   1796;   in-  (Ref.   N.   Y.) ;   instance   receiver's   pos- 

stance,     receiver's     possession.     In     re  session  acquired  by  surrender  from  a 

Landis,  18  A.   B.   R.  483,   151   Fed.   896  receiver    in    state    foreclosure    suit.    In 

(D.    C.    Pa.);   instance,    receiver's   pos-  re  Dana,  31  A.  B.  R.  683,  167  Fed.  539 

session,  In  re  Hughes,  33  A.  B.  R.  303,  (C.    C.    A.);    receiver's    possession.    In 

170   Fed.   809    (D.   C.   N.   J.);   instance,  le   Rose   Shoe   Mfg.    Co.,   31   A.   B.   R. 

receiver's  possession,  though  not  qual-  735,   168   Fed.  39   (C.   C.  A.  N.  Y.) ;   In 

ified  as  to  bond,   Knapp  &  Spencer  v.  re    Schoenfield,    37    A.    B.    R.    64,    190 

Drew,   30   A.    B.    R.   355,    160   Fed.   413  Fed.    53    (D.    C.    W.    Va.) ;    contra.    In 

(C.  C.  A.  Nib.),  quoted  at  §  1800;  ref-  re  Wells,  8  A.   B.   It  75,   114   Fed.  333 

eree's   possession    [sheriff   holding   un-  (D.    C.    Md). 
der  nullified  attachment  lien  at  referee's 

2  R  B— 49 


1694  REMINGTON  ON   BANKRUPTCY.  §    1807 

process  brings  the  defendant  into  court,  the  selection  of  the  trustee  is  to  fol- 
low upon  the  adjudication,  and  thereupon  the  estate  belonging  to  the  bank- 
rupt, held  by  him  or  for  him,  vests  in  the  trustee.  Pending  the  proceedings 
the  law  holds  the  property  to  abide  the  decision  of  the  court  upon  the  ques- 
tion of  adjudication  as  effectively  as  if  an  attachment  had  been  issued,  and 
prevents  creditors  from  defeating  the  purposes  of  the- law  by  bringing  sep- 
arate attachment  suits  which  would  virtually  amount  to  preferences  in  favor 
of  such   creditors." 

Murphy  v.  John  Hofman  Co.,  211  U.  S.  562,  21  A.  B.  R.  487:  "When  the 
court  of  bankruptcy,  through  the  act  of  its  officers,  such  as  referees,  receivers 
or  trustees,  has  taken  possession  of  a  res,  as  the  property  of  the  bankrupt, 
it  has  ancillary  jurisdiction  to  hear  and  determine  the  adverse  claims  of 
strangers  to  it  and  its  possession  cannot  be  disturbed  by  the  process  of  an- 
other court." 

Clay  V.  Waters,  24  A.  B.  R.  293,  178  Fed.  385  (C.  C.  A.  Mo.):  "The  Dis- 
trict Court,  sitting  in  bankruptcy,  has  jurisdiction  to  draw  to  itself  and  to 
determine  by  summary  proceedings  after  reasonable  notice  to  the  claimants 
all  controversies  between  the  trustee  and  adverse  claimants  over  liens  upon  and 
the  title  and  possession  of  (1)  property  in  the  possession  of  the  bankrupt 
when  the  petition  in  bankruptcy  is  filed,  (2)  property  held  by  third  parties 
for  him,  (3)  property  lawfully  seized  by  the  marshal  as  the  bankrupt's  under 
clause  3  of  §  2  of  the  bankruptcy  law,  and  (4)  property  claimed  by  the  trus- 
tee which  has  been  lawfully  reduced  to  actual  possession  by  the  officers  of 
the  court." 

Crosby  v.  Spear,  11  A.  B.  R.  615,  98  Me.  542:  "There  (in  White  v.  Schloerb) 
the  property  was  in  the  possession  of  the  referee,  here  it  was  in  the  possession 
of  the  trustee.  The  latter  was  as  much  the  officer  and  agent  of  the  District 
Court  as  the  former.  It  matters  not  what  particular  officer  of  the  court  is 
holding  the  property  or  .what  may  be  his  title.  He  holds  it  as  the  agent  of  the 
court  whose  representative  he  is.  His  possession  is  its  possession.  It  brings 
it  within  the  jurisdiction  of  that  court,  and  from  that  jurisdiction  it  cannot 
be  taken  by  any  process  issuing  out  of  this  court.  An  adverse  claimant  may 
bring  suit  in  the  State  court  and  try  the  title  to  the  property;  but  after  the 
jurisdiction  of  the  bankruptcy  court  has  once  attached  he  cannot  take  the 
property  in  specie  out  of  the  possession  of  that  court  or  of  any  of  its  agents." 

Carriage  Co.  v.  Solanas,  6  A.  B.  R.  227,  108  Fed.  532  (U.  S.  C.  C.  La.):  "A 
thing  is  in  'custodia  legis'  when  it  is  shown  that  it  has  been  and  is  subjected  to 
the  official  custody  of  a  judicial  executive  officer  in  pursuance  of  his  execution 
of  a  legal  writ.  The  officer  holding  such  a  thing  cannot,  after  he  has  made 
his  return  on  the  writ,  release  it  on  his  own  motion  to  any  one  claiming  title 
to  the  thing.  The  status  of  the  thing  so  seized,  as  to  third  parties,  is  fixed 
by  his  return,  and  its  status  can  be  changed  only  by  an  order  of  the  court. 
If  a  defendant  on  whom  a  marshal  is  executing  an  attachment  writ  turns  over 
movables,  the  ownership  of  which  he  claims,  to  such  officer,  the  marshal, 
after  he  has  made  his  return  to  the  court  showing  that  such  things  were  sub- 
jected to  his  custody  in  pursuance  of  his  execution  of  the  court's  writ,  is 
dispossessed  of  any  power  to  treat  with  the  parties  to  the  suit  in  relation  to 
the  thing  being  so  held  by  him  in  any  other  than  his  official  capacity.  The 
thing  so  seized  by  him,  without  reference  to  the  question  as  to  whether  or  not 
the  defendant  turned  over  the  property  of  another  person,  will  remain,  by 
operation  of  law,  in  custodia  legis  until  it  is  withdrawn  from  such  custody  by 
the   order   of   a   competent   court." 

In  re   Lumber   Co.,   17  A.   B.   R.   446,   147   Fed.   852    (D.   C.   N.   J.):     "But   the 
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judgment  was  against  the  bankrupt.  The  command  of  the  writ  of  execution 
was  to  levy  on  the  property  of  the  bankrupt.  This  was  not  done.  The  prop- 
erty levied  on  was  that  of  the  trustee  in  bankruptcy.  The  title  was  in  him  and 
not  in  the  bankrupt.  Besides,  he  is  an  officer  of  the  law.  He  took  his  title  as 
such.    .The   property   is   in  custodia   legis." 

In  re  Renda,  17  A.  B.  R.  533,  149  Fed.  614  (D.  C.  Pa.):  "The  receiver  is  the 
officer  of  the  court,  and  his  possession  is  that  of  the  court  itself.  The  money 
in  his  hands  is  thus  in  custodia  legis,  against  which  no  attachment  lies." 

Thus,  it  is  broadly  stated  that  the  filing  of  the  bankruptcy  petition  is 
itself  an  assumption  of  jurisdiction.^® 

Acme  Harvester  Co.  v.  Beekman  Co.,  223  U.  S.  300,  27  A.  B.  R.  262:  "The 
exclusive  jurisdiction  of  the  bankruptcy  court  is  so  far  in  rem  that  the  estate 
is  regarded  as  in  custodia  legis  from  the  filing  of  the  petition."  [Quoted 
further  ante  this  section.] 

In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  691,  138  Fed.  635  (C.  C.  A. 
Calif.):  "The  filing  of  a  petition  in  bankruptcy  *  *  *  places  the  property 
of  the  bankrupt   constructively  in   the   custody   of  the   court  of  bankruptcy." 

In  re  Weinger,  Bergman  &  Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D.  C.  N.  Y.) : 
"When  a  petition  is  filed  before  a  State  court  acts,  the  State  court  cannot, 
by  any  subsequent  action,  claim  to  have  first  taken  possession  of  the  res. 
The  fact  that  the  bankruptcy  court  may  not  have  yet  made  an  adjudication,  and 
that  no  receiver  or  trustee  has  yet  been  appointed,  in  my  opinion,  is  im- 
material." 

In  re  Briskman,  13  A.  B.  R.  57,  133  Fed.  301  (D.  C.  N.  Y.) :  "That  the  prop- 
erty of  the  bankrupt  comes  within  the  jurisdiction  of  the  bankruptcy  court 
upon  the  filing  of  either  a  voluntary  or  an  involuntary  petition  is  not  con- 
troverted." 

In  re  Walsh  Bros.,  30  A.  B.  R.  472,  159  Fed.  560,  163  Fed.  353  (D.  C.  Iowa): 
"The  adjudication  also  operated  as  a  seizure  cif  the  property  [although  a 
sheriff  was  still  in  posse:ssion  under  levy  made  within  the  four  months]  and 
it  was  in  custodia  legis  from  that  time." 

But  this  rule  is  to  be  taken  with  the  quahfication  that  the  property  in- 
volved is  not  in  custodia  legis  of  the  bankruptcy  court  unless  it  is  in  the 
actual  or  constructive  possession  of  the  marshal  or  receiver  or  (after  the 
filing  of  the  petition)  of  the  bankrupt  or'his  agent,  in  accordance  with  the 
principles  stated ;  and  none  of  the  cases  cited  are,  on  their  facts,  con- 
trary to  this  qualification. ^■'^ 

And  where,  under  an  attachment  levied  before  the  petition  was  filed,  the 
property  had  been  put  into  the  hands  of  a  receiver,  without  notice  of  the 
petition,  a  sale  by  the  state  court  because  of  the  "perishable  nature"  of  the 
property,  will  be  upheld  as  valid. 

36.  Compare,  post,  §  1808;  In  re  bankruptcy  is  a  caveat  and  injunction, 
Donnelly,  36  A.  B.  R.  304,  188  Fed.  although  the  facts  did  not  require  the 
1001  (D.  C.  Ohio).  discussion,   since  the  bankruptcy  court 

37.  Compare,  In  re  Donnelly,  36  A.  undoubtedly  has  power  to  enjoin  even 
B.  R.  304,  188  Fed.  1001  (D.  C.  Ohio),  adverse  claimants  who  are  in  posses- 
wherein  the  court  unnecessarily,  it  sion  until  a  trustee  can  be  elected  to 
seems,  reiterated  the  much  abused  intervene  for  the  protection  of  the 
phrase  that  the  filing  of  the  petition  in  rights   of   general   creditors. 
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Jones  V.  Springer,  226  U.  S.  148,  29  A.  B.  R.  204:  "It  is  true  that  the 
estate  is  regarded  as  in  custodia  legis  from  the  date  of  the  petition,  as  against 
a  subsequent  attachment.  Acme  Harvester  Co.  v.  Beekman,  222  U.  S.  300,  37 
A.  B.  R.  263.  But  in  a  case  like  the  present,  where,  under  an  attachment 
levied  before  the  petition  was  filed,  the  property  had  been  put  into  the  hands 
of  a  receiver,  without  notice  of  the  petition,  it  is  not  true  that  all  power  and 
jurisdiction  of  the  local  court  were  ended  before  notice  of  the  bankruptcy 
proceedings." 

Possession,  therefore,  by  the  bankrupt,  or  his  agent,  at  the  time  of  the 
filing  of  the  bankruptcy  petition  or  afterwards  is  custodia  legis.^* 

The  cases  show  considerable  confusion  on  the  above  proposition  (al- 
though on  the  facts  there  is  very  little  conflict),  some  courts  laying  down 
the  rule  that  possession  by  the  bankrupt  (at  or  after  adjudication)  is  pos- 
session by  the  bankruptcy  court,  while  other  courts  state  the  true  rule  as 
before  enunciated.*"     Care,  therefore,  should  be  exercised  in  reading  the 


38.  Acme  Harvester  Co.  v.  Beek- 
man Lumber  Co.,  222  U.  S.  300,  27  A. 

B.  R.  362;  Hebert  v.  Crawford,  338  U. 
S.  204,  30  A.  B.  R.  34,  quoted  at  § 
1796;  Murphy  v.  Hofman  Co.,  211  U. 
S.  562,  21  A.  B.  R.  487,  quoted  at  § 
1796;  Corbett  v.  Riddle,  31  A.  B.  R. 
330,  209  Fed.  811  (C.  C.  A.  Va.);  In 
re  Leigh,  31  A.  B.  R.  379,  208  Fed.  486 
(D.  C.  Ills.),  quoted  at  §  1802;  In  re 
Denson,  28  A.  B.  R.  158,  195  Fed.  854 
(D.  C.  Ala.);  inferentially,  In  re  Dun- 
can,  17  A.   B.   R.  268,   148   Fed.   464    (D. 

C.  S.  Car.);  In  re  Duble,  9  A.  B.  R. 
121,  117  Fed.  794  (D.  C.  Penn.);  ap- 
parently, Frazier  v.  Southern  Loan  & 
Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707 
(C.  C.  A.  N.  C).  Contra,  until  ad- 
judication, In  re  Wells,  8  A.  B.  R.  76, 
114  Fed.  222  (D.  C.  Mo.);  contra,  un- 
til adjudication,  inferentially.  In  re 
Corbett,  5  A.  B.  R.  334,  104  Fed.  872 
(D.  C.  Wis.).  But  compare,  Knapp  & 
Spencer  v.  Drew,  20  A.  B.  R.  355,  160 
Fed.  413    (C.   C.  A.   Neb.). 

40.  In  re  Gutman  &  Wenk,  8  A.  B. 
R.  252,  114  Fed.  1009  (D.  C.  N.  Y.) ;  In 
re  Reynolds,  11  A.  B.  R.  758,  127  Fed. 
760  (D.  C.  Mont.);  Odell  v.  Boyden, 
17  A.  B.  R.  509,  150  Fed.  731  (C.  C.  A. 
Ohio);  Mound  Mines  Co.  v.  Haw- 
thorne, 33  A.  B.  R.  243,  173  Fed.  882 
(C.  C.  A.  Colo.),  quoted  at  §  1796. 

Carter  v.  Hobbs,  1  A.  B.  R.  215,  94 
Fed.  108  (D.  C.  Ind.):  This  case  of 
Carter  v.  Hobbs  is  to  be  rejected  on 
the  other  point,  however,  that  the 
bankruptcy  court  before  the  Amend- 
ment of  1903  could  entertain  suits  by 
trustees. 

In  re  Beals,  8  A.  B.  R.  644,  116  Fed. 
530  (D.  C.  Ind.):  This  case  is  to  be 
rejected,  however,  on  the  point  that  § 
67  (f)  annuls  legal  liens  on  exempt 
property. 


On  the  facts,  In  re  Briskman,  13  A. 

B.  R.  57,  132  Fed.  201  (D.  C.  N.  Y.); 
[1867]  In  re  Rosenberg,  3  B.  Reg. 
130. 

In  re  Lemmon  &  Gale,  7  A.  B.  R. 
291,  112  Fed.  96  (C.  C.  A.  Tenn.), 
wherein  the  referee  directed  the  bank- 
rupt to  hold  the  property  until- the 
election  of  a  trustee. 

Inferentially,  In  re  Emslie,  4  A.  B. 
R.  136,  103  Fed.  291  (C.  C.  A.  N.  Y.); 
inferentially,  and  on  the  facts,  Crosby 
■b.  Spear,  11  A.  B.  R.  613,  98  Me.  542; 
inferentially,  In  re  Klienhans,  7  A.  B. 
R.  606,  113  Fed.  107  (D.  C.  N.  Y.) : 
"Coincident  with  the  filing  of  a  pe- 
tition in  bankruptcy,  either  voluntary 
■  or  involuntary,  a  court  of  bankruptcy 
acquires  control  over  the  'estate  of  a 
bankrupt  or  person  charged  with  acts 
of  bankruptcy.  It  may  immediately 
seize  and  lay  claim  to  all  property  ei- 
ther in  the  actual  possession  of  the 
bankrupt  or  such  as  may  be  reduced  to 
possession.  Power  is  conferred  on  the 
court  to  appoint  marshals  or  receivers 
to  take  charge  of  the  property  of  the 
bankrupts." 

Inferentially,  Whitney  v.  Wenman, 
14  A.  B.  R.  51,  198  U.  S.  539;  In  re 
Corbett,  5  A.  B.  R.  224,  104  Fed.  872 
(D.  C.  Wis.);  In  re  Noel,  14  A.  B.  R. 
715,  137  Fed.  674  (D.  C.  Md.);  In  re 
Lines,  13  A.  B.  R.  318,  133  Fed.  803 
(D.   C.   Penn.). 

Inferentially,  Carpenter  Bros.  v. 
O'Connor,  1  A.  B.  R.  381   (16  Ohio  C. 

C.  536),  the  basis  of  the  decision  in 
this  case  really  being  that  the  bank- 
rupt's possession  was  the  bankruptcy 
court's  possession  and  existed  before 
the  State  Court's  receiver  was  ap- 
pointed. 
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cases  on  this  subject  to  note  just  what  the  facts  are  in  the  particular  case. 

In  re  Granite  City  Bk.,  14  A.  B.  R.  406,  137  Fed.  818  (C.  C.  A.  Iowa):  "The 
chief  contention  of  the  petitioner  is  based  upon  a  misconception  of  the  scheme 
and  policy  of  the  Bankrupt  Act.  The  filing  of  the  petition  in  bankruptcy 
'was  a  caveat  to  all  the  world.  It  was  in  effect  an  attachment  and  injunction. 
Thereafter  all  the  property  rights  of  the  debtor  were  ipso  facto  in  obeyance 
until  the  final  adjudication.  If  that  were  in  his  favor,  they  revived,  and  were 
again  in  full  force.  If  it  were  against  him,  they  were  extinguished  as  to  him, 
and  vested  in  the  assignee  (trustee)  for  the  purposes  of  the  trust  with  which 
he  was  charged.  The  bankrupt  became,  as  it  were,  for  many  purposes,  civili- 
ter  mortuus.'     *     *     * 

"In  short,  the  adjudication  operates  as  a  seizure  of  the  property  of  the 
bankrupt,  by  which  it  is  taken  in  custodia  legis.  *  *  *  The  possession  of  the 
bankrupt  without  more,  is  transferred  to  the  trustee.  No  demand  for  the 
surrender  and  possession  of  the  bankrupt's  property  is  necessary.  Indeed  he 
would  stand'  in  contempt  of  court  were  he  to  assert  the  right  to  hold  and 
possess  the  property  against  the  trustee.  He  could  not  maintain  trespass  or 
replevin  respecting  any  personal  property  owned  by  him  prior  to  the  adjudi- 
cation in  bankruptcy." 

In  re  Schermerhorn,  16  A.  B.  R.  509,  145  Fed.  341  (C.  C.  A.):  "Upon  the 
filing  of  a  petition  in  bankruptcy,  followed  by  an  adjudication,  all  property  in 
the  possession  of  the  bankrupt  of  which  he  claims  the  ownership  passes  at  once 
into  the  custody  of  the  court  of  bankruptcy,  and  becomes  subject  to  its  juris- 
diction. *  *  *  At  the  time  the  petition  in  bankruptcy  was  filed  and  at  the 
time  of  the  adjudication  on  the  following  day,  it  was  the  bankrupt,  not  the 
petitioner,  who  was  in  the  possession  of  the  buggies  under  a  claim  of  owner- 
ship. The  buggies  were  entered  by  the  bankrupt  in  his  schedules  as  part  of 
his  estate.  They  were  in  a  building  which  he  had  rented  of  the  petitioner,  of 
which  he  had  the  customary  keys,  and  over  which  he  was  exercising  dominion 
and  control  as  a  tenant.  He  had  within  the  building  other  property  than  that 
in  controversy.  All  that  the  petitioner  had  in  the  nature  of  possession  was 
a  key  to  the  back  door  of  the  building,  and  this  he  had  reserved  to  himself 
without  the  knowledge  or  consent  of  the  bankrupt,  his  tenant.  There  had 
been  no  declaration  of  forfeiture  of  the  bankrupt's  tenancy  for  nonpayment 
of  rent  or  other  reason,  and  no  surrender  of  the  possession  of  the  building. 
The  tenancy  still  subsisted.  The  bankrupt  did  not  know  that  the  petitioner 
.  claimed  to  have  purchased  the  buggies,  nor  did  he  agree  to  hold  them  for 
him.  Some  time  after  the  adjudication  the  petitioner  gained  access  to  the 
building  by  his  rear  door  key,  changed  the  locks,  and  then  asserted  exclusive 
adverse  possession.  But  the  buggies  were  then  in  the  custody  of  the  court, 
and  the  petitioner  could  gain  nothing  by  an  interference  therewith.  It  was 
therefore  proper  for  the  court  to  repossess  itself  of  them." 

In  re  Schloerb,  3  A.  B.  R.  224,  97  Fed.  336  (D.  C.  Wis.,  affirmed  sub  nom. 
White  V.  Schloerb,  4  A.  B.  R.  178,  178  U.  S.  542):  "On  this  state  of  facts  I  am 
of  opinion  that  this  court  obtained  complete  jurisdiction  over  the  property  in 
the  possession  of  the  bankrupts  and  scheduled  as  owned  by  them,  from  the  date 
of  adjudication  on  September  13th,  if  not  from  the  filing  of  the  petition,  and 
that  the  property  taken  by  the  sheriff  was,  therefore,  in  custodia  legis,  and  not 
subject  to  seizure  on  the  replevin  process." 

In  re  Duncan,  17  A.  B.  R.  288,  148  Fed.  464  (D.  C.  S.  Car.):  "The  filing 
of  a  petition  against  him  is  a  caveat  to  all  the  world,  and  all  persons  dealing 
with  him  during  the  interval  from  that  date  to  the  date  of  final  adjudication  do 
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so  at  their  peril.  The,  property  of  the  bankrupt,  after  the  filing  of  the  petition 
against  him  and  before  adjudication  thereon,  is  in  custodia  legis.  It  is  sub- 
ject to  the  prehensory  power  of  the  court,  and  the  person  against  whom  such 
petition  has  been  filed  cannot  make  any  legal  disposition  of  it.  No  creditor 
can  lay  hands  on  it,  and  no  court,  State  or  federal,  can  attach  it.  It  is  under 
the  sole  and  exclusive  jurisdiction  and  control  of  the  bankruptcy  court,  and, 
if  such  court  adjudges  the  party  a  bankrupt  on  the  petition,  the  title  to  his 
property  vests  in  the  trustee  as  of  the  date  of  the  filing  of  the  petition;  that 
date  being  the  point  of  cleavage." 

Possession  by  the  bankrupt  may  give  jurisdiction  to  the  bankruptcy  court 
even  if  the  possession  is  not  exclusive;  *i  and  regardless  of  the  capacity  in 
which  he  holds,  whether  in  his  own  right  or  as  agent  for  another.''^ 

Hebert  v.  Crawford,  328  U.  S.  204,  30  A.  B.  R.  24:  "The  firm  of  Beaumont 
Mills  claimed,  however,  that  for  value  and  in  good  faith,  they  had  acquired 
the  title  and  possession  of  the  rice  *  *  *  thirty  days  before  the  petition  in 
bankruptcy  was  filed;  that  they  had  employed  Moore  &  Bridgeman  (the  bank- 
rupts) to  harvest  and  deliver  it;  and  that  LeBlanc  who  was  soon  thereafter 
elected  trustee  [in  bankruptcy],  used  labor,  teams  and  machinery  of  the  bank- 
rupts in  harvesting  and  threshing  the  crop.  The  Beaumont  Mills  paid  him,  as 
trustee,  for  these  services  *  *  *  [he  was  however  a  member  of  the  firm  of 
Beaumont  Mills]  *  *  *  whatever  may  have  been  the  legal  or  equitable 
rights  of  the  Beaumont  Mills  under  the  contracts  with  Moore  and  Bridgeman 
[the  bankrupts]  and  under  the  bill  of  sale  of  June  15,  1906,  it  still  appears 
that,  first,  Moore  &  Bridgeman,  and,  later,  LeBlanc,  as  trustee,  engaged  in 
gathering,  threshing,  hauling,  and  delivering  the  rice.  This  physical  possession, 
under  the  decision  in  Murphy  v.  John  Hofman  Co.,  211  U.  S.  562,  21  A.  B.  R. 
487,  and  cases  cited,  gave  the  bankruptcy  court  control  of  the  res,  and  au- 
thority to  administer  it  along  with  all  other  property  in  their  physical  posses- 
sion when  their  petition  was  filed.  That  petition  operated  as  an  attachment, 
and  brought  the  rice  into  the  custody  of  the  bankruptcy  court.  *  *  *  Nor 
was  this  jurisdiction  lessened  because  "LeBlanc,  trustee,  after  gathering  the 
crop,  delivered  the  rice  into  the  possession  of  Beaumont  Mills  at  their  ware- 
house. *  *  *  Under  these  decisions  the  physical  possession  of  the  crop 
brought  the  property  within  the  exclusive  jurisdiction  of  the  bankruptcy  court. 
The  finding  in  the  summary  proceeding  that  LeBlanc  had  received  possession, 
as  trustee,  was  conclusive  against  him,  and  was  not  subject  to  collateral  attack 
by  third  persons.     Noble  v.  Union  Pacific  Logging  Co." 

Compare,  In  re  Mundle,  14  A.  B.  R.  680,  139  Fed.  961  (D.  C.  N.  Y.) :  "In 
view  of  the  fact  that  the  bankrupt  was  in  possession  of  the  property,  and  the 
only  claim  of  the  moving  parties  is,  that  he  was  so  as  their  agent,  it  seems  to 
me  that  it  is  incumbent  upon  them  to  prove  their  claims,  and  that  the  property 
in  the  meantime  or  the  proceeds  thereof,  should  remain  in  the  possession  of 
the  representative  of  the  court." 

The  possession  may  be  constructive;  thus,  a  "seat"  or  "membership"  in 
a  stock  exchange  is  held  to  be  in  the  bankrupt's  possession  and  hence  to  be 
in  custodia  legis,  even  though  the  approval  of  a  board  of  directors  is  nec- 
essary. 

41.    In  re  Brooks,  1  A.  B.  R.  531,  91  42.     Compare,    on    the    facts,    In    re 

Fed.  508   (D.  C.  Vt.).  Emrich,  4  A.  B.  R.  91,  101  Fed.  231  (D. 

C.   Penn.). 
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O'Dell  V.  Boyden,  17  A.  B.  R.  756,  150  Fed.  731  (C.  C.  A.  Ohio):  "Did  the 
bankrupt  court  have  such  custody  of  the  'membership'  or  'seat'  as  to  give  it 
jurisdiction  to  bring  in  adverse  claimants  and  adjudicate  their  rights.  The 
New  Stock  Exchange  is  an  unincorporated  association  having  a  limited  mem- 
bership. No  formal  certificate  of  membership  is  issued,  and  aside  from  repute, 
Henrotin'S  only  evidence  of  membership  consists  in  a  letter  notifying  him 
of  his  election  and  asking  him  to  sign  the  constitution  and  by-laws.  This 
letter  is  the  document  referred  to  as  the  'certificate'  assigned  to  O'Dell. 
Though  the  membership  is  personal  it  is  transferable,  subject  to  the  condi- 
tions imposed  by  the  articles  of  the  associatien  already  referred  to.  But  the 
transfer  is  not  made  except  by  the  acceptance  of  a  candidate  for  membership 
who  is  elected  in  the  room  and  stead  of  the  retiring  member.  When  a 
'transfer'  of  membership  is  made  according  to  the  terms  which  clog  such 
transfers,  the  transferee  becomes  a  member  and  the  transferror  ceases  to  be 
one.  It  follows,  therefore,  that  the  mere  execution  of  a  paper  preparatory  to 
transferring  or  assigning  a  membership  works  no  change  in  membership  what- 
ever. Thus,  in  1892,  this  same  membership  which  was  personal  to  Henrbtin 
was  transferred  or  assigned  to  a  partnership  of  which  he  was  a  member.  That 
did  not  deprive  Henrotin  of  his  'seat'  or  'membership'.  He  continued  to  be 
a  member  and  to  exercise  all  of  the  privileges  of  a  member.  In  May,  1905,  he 
again  joined  one  of  his  partners  in  transferring  or  assigning  this  same  mem- 
bership to  the  appellant  O'Dell.  Nevertheless,  he  continued  to  be  and  act 
as  a  member,  and  O'Dell  did  not  thereby  become  a  member.  What  was  then 
the  effect  of  these  transfers  or  assignments  made  of  this  'seat,'  first  to  Holzman 
and  Company  and  then  to  O'Dell?     *     *     * 

"The  transfer  and  assignment  preceding  bankruptcy  may  have  fastened 
liens  upon  the  pecuniary  results  of  a  valid  sale  and  transfer  which  may  be 
efifectually  enforced  in  the  bankruptcy  court,  but  subject  to  such  equitable 
liens  as  may  result  from  such  prior  transfers  or  assignments.  The  'seat'  or 
'membership'  continued  to  be  the  'seat'  of  Henrotin  and  was  a  pecuniary  asset 
which  passed  to  his  trustee.  It  was  as  much  in  his  custody  and  possession 
as  such  a  species  of  property  is  capable  of.  To  deny  the  trustee's  posses- 
sion would  be  to  deny  the  capability  of  possession  of  a  chose  in  action  or 
other  incorporeal  right  or  equity.  The  possession  may  be  constructive  and 
not  manual,  but  it  is  only  so  because  such  property  is  not  capable  of  a  more 
tangible  custody.  Only  through  a  court  of  equity  can  the  pecuniary  value  of 
such  an  asset  be  realized  to  creditors  or  assignees.  Only  by  decree  in  per- 
sonam compelling  the  bankrupt  member,  can  such  a  transfer  of  membership 
be  effectuated  as  will  put  the  buyer  in  the  place  of  Henrotin  as  a  member. 
Over  him  for  that  purpose  the  bankrupt  court  has  exclusive  control,  and,  in 
this  sense,  also,  may  it  be  said,  that  the  'seat'  or  'membership'  was"  in  cus- 
todia  legis  when  the  trustee  sought  the  aid  of  the  court  to  adjudicate  the 
claims  and  liens  asserted  by  O'Dell.  , 

Thus,  a  receiver  in  a  pending  involuntary  proceeding  in  New  York  has 
been  held,  impliedly  at  any  rate,  to  have  such  constructive  possession  of 
timber  in  the  State  of  Arkansas  that  a  suit  thereafter  started  in  the  Ar- 
kansas state  court  claiming  the  property  has  been  enjoined.*^ 

It  has  also  been  held  that  the  possession  of  a  sheriff  under  a  levy  made 

43.    In  re  Muncie  Pulp  Co.,  18  A.  B.  court  that  obtained  jurisdiction  of  the 

R.  56  (C.  C.  A.  N.  Y.):     However,  the  res  appears  to  have  been  the  Arkansas 

case  seems  to  be  based  on  wrong  prin-  State   Court, 
ciples    as    to    jurisdiction.      The     first 
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within  the  four  months  not  only  is  not  adverse  but  is  so  much  that  of  the 
bankruptcy  court  itself  that  third  parties  may  not,  after  adjudication  of 
bankruptcy,  replevy  from  the  sheriff  under  claim  of  title,  where  at  any  rate 
the  referee  has  notified  him  to  hold  for  the  bankruptcy  court  and  he  has 
assented. 

In  re  Walsh  Bros.,  20  A.  B.  R.  473,  159  Fed.  560,  163  Fed.  352  (D.  C.  Iowa) : 
"The  sheriff  in  an  affidavit  says  that  he  was  informed  by  the  referee  of  the 
adjudication  in  bankruptcy  and  requested  by  him  to  hold  the  property  for  the 
referee  until  a  trustee  could  be  appointed,  but  that  he  continued  to  hold  it 
under  the  writ  of  attachment.  If  he  did  continue  to  so  hold  it,  he  held  it  wrong- 
fully; for  the  attachment  was  dissolved  by  the  adjudication,  and  he  could  not 
thereafter  rightly  hold  it,  except  for  the  referee  or  the  court  of  bankruptcy. 
It  is  wholly  immaterial  whether  or  not  he  agreed  with  the  referee  to  so  hold 
it.  If  he  remained  in  possession  of  the  property,  he  could  rightly  do  so  only 
as  custodian  for  the  court  of  bankruptcy.  It  is  clear,  however,  that  he  retained 
it  at  the  request  of  the  referee,  and  was  therefore  in  fact  the  custodian  of  it 
for  the  time  being  for  the  court  of  bankruptcy,  and  the  taking  of  the  prop- 
erty from  him  was  the  taking  of  it  directly  from  that  court." 

And  similarly  that  third  parties  to  whom  he  had  surrendered  possession 
after  oral  notice  of  the  bankruptcy,  and  of  the  granting  of  a  restraining 
order  and  of  a  receivership,  are  within  the  summary  jurisdiction  and  may 
be  required  to  return  the  property.** 

Again,  it  has  been  held  that,  where,  during  the  pendency  of  an  involun- 
tary petition,  between  the  entry  of  a  decree  appointing  a  receiver  in  bank- 
ruptcy and  the  filing  of  his  bond,  an  officer  of  the  state  court  takes  goods  of 
an  alleged  bankrupt  from  his  possession  under  a  writ  of  replevin,  such  seizure 
is  an  unauthorized  interference  with  the  possession  of  the  bankruptcy 
court.*B 

But  where  there  had  been  an  attempted  settlement  before  bankruptcy, 

and  at  the  time  of  bankruptcy,  a  portion  of  the  settlement  money  was  still 

undistributed  in  the  hands  of  the  lender's  agent,  who  had  been  making  the 

distribution,  it  was  held  the  bankruptcy  court  had  no  jurisdiction  over  the 

•  fund  except  to  release  the  trustee's  claim  thereto.*^ 

But  possession  by  the  bankrupt  (at  and  after  adjudication)  is  possession 
by  the  bankruptcy  court. 

Clay  V.  Waters,  34  A.  B.  R.  393,  178  Fed.  385  (C.  C.  A.  Mo.):  "An  adjudica- 
tion in  bankruptcy  is  a  seizure  by  the  court  of  bankruptcy  and  a  transfer  to  that 
court  of  all  property  in  the  possession  of  the  bankrupt  at  the  time  of  the  ad- 
judication in  which  he  has  any  interest.     Thenceforth  such  property  is  a  part  of 

44.  In  re  Deeb  Lufty,  19  A.  B.  R.  from  the  custody  of  the  bankruptcy 
314,   156   Fed.   873    (D.   C.   N.  Y.).  court,  and  would  have  been  improper, 

45.  In  re  Alton  Mfg.  Co.,  19  A.  B.  since,  until  adjudication,  the  assign- 
R.  805,  158  Fed.  367  (D.  C.  R.  I.),  ee's  possession  was  not  superseded, 
quoted  at  §  1582.     However,  if  the  as-  See  ante,  §  1609, 

signee    in    this    case    had    had    posses-  46.    Inferentially,  not   directly,   In  re 

sion,    the    seizure    would    have    been    a       Smyth,   31  A.   B.   R.   853,  167   Fed.   871 
seizure  from  the  assignee  rather  than       (D.  C.  Pa.). 
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the  trust  estate  in  the  legal  custody  of  the  court  for  the  benefit  of  the  creditors 
of  the  bankrupt  and  adverse  claimants." 

The  trustee  in  bankruptcy  may  have  custody  of  property  situated  in  an- 
other State.*'' 

And  Hke  principles  apply  where  the  property  comes  into  the  actual  or 
constructive  possession  of  a  court  in  the  exercise  of  ancillary  jurisdiction. 

In  re  Lipman,  29  A.  B.  R.  139,  201  Fed.  169  (D.  C.  N.  J.):  "The  exceptant  in- 
sists that  she  is  an  adverse  claimant  in  possessibn,  and  not  subject  to  the  sum- 
mary jurisdiction  of  the  bankruptcy  court.  By  the  Bankruptcy  Act,  §  2,  the 
bankruptcy  courts  are  empowered  to  (cl.  3),  appoint  receivers  to  take  charge  of 
the  property  of  bankrupts  whenever  absolutely  necessary  for  its  preservation; 
(cl.  6)  bring  in  additional  persons  in  the  bankruptcy  proceedings  when  neces- 
sary for  the  complete  determination  of  a  matter  in  controversy;  (cl.  7)  cause 
such  estates  to  be  collected  and  determine  controversies  in  relation  thereto, 
except  as  by  the  act  otherwise  provided;  (cl.  15)  make  such  orders,  issue  such 
process,  and  enter  such  judgments  in  addition  to  those  specifically  provided  for 
as  may  be  necessary  for  the  enforcement  of  the  provisions  of  this  Act;  and  (cl. 
20)  exercise  ancillary  jurisdiction  over  persons  or  property  within  their  respec- 
tive territorial  limits  in  aid  of  a  receiver  or  trustee  appointed  in  any  bankruptcy 
proceedings  pending  in  any  other  court  of  bankruptcy. 

"Section  23b  of  the  Act  invoked  to  sustain  exceptant's  contention,  and  which 
limits  to  some  extent  the  jurisdiction  of  the  bankruptcy  court  over  controver- 
sies relating  to  the  collection,  etc.,  of  estates  of  bankrupts  referred  to  in  secr 
tion  2,  cl.  7,  of  the  Act,  relates  only  to  suits  brought  by  the  trustees,  and  has  no 
restrictive  effect  on  the  right  of  receivers  (or  trustees  for  that  matter)  to  main- 
tain or  defend  their  possession  of  goods  seized  as  those  of  the  bankrupt.  Bryan 
V.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R.  623,  21  Sup.  Ct.  557,  45  L.  Ed.  814; 
Whitney  v.  Wenman,  198  U.  S.  539,  14  Am.  B.  R.  45,  25  Sup.  Ct.  778,  49  L.  Ed. 
1157;  Murphy  v.  John  Hoffman  Company,  211  U.  S.  562,  21  Am.  B.  R.  487,  29 
Sup.  Ct.  154,  53  L.  Ed.  327.  Ancillary  jurisdiction  is  exercised  for  the  purpose 
of  aiding  the  court  of  primary  jurisdiction  to  collect  the  estates  of  bankrupts 
and  distribute  them  among  those  entitled  thereto.  The  following  of  property 
transferred  within  four  months  of  the  institution  of  bankruptcy  proceedings  in 
such  circumstances  as  suggest  the  probability  of  an  effort  to  defraud  creditors, 
and  the  taking  charge  of  it  though  in  the  possession  of  third  parties  claiming 
title  thereto,  when  it  may  be  done  peaceably,  or  failing  that,  to  insure  by  proper 
restraining  order,  its  production  when  wanted,  is  necessary  if  the  beneficent 
purposes  of  the  Bankruptcy  Act  are  to  be  achieved.  When  such  property  is  ob- 
tained, whether  willingly  or  reluctantly  yielded,  it  is  in  the  possession  of  the 
court  exercising  such  ancillary  jurisdiction,  and  that  court,  by  its  very  posses- 
sion, draws  to  itself  the  power  to  determine  the  interests  therein  of  all  parties 
making  claim  thereto,  and  it  becomes  its  duty  to  so  determine  and  grant  com- 
plete relief,  that  further  litigation  in  regard  thereto  may  be  avoided.  Fidelity 
Trust  Co.  V.  Gaskill  (C.  C.  A.,  8th  Cir.),  38  Am.  B.  R.  4,  195  Fed.  865;  In  re 
Rochford  (C.  C.  A.,  8th  Cir.),  10  Am.  B.  R.  608,  124  Fed.  182;  In  re  Leeds  Woolen 
Mills  (D.  C,  Tenn.),  12  Am.  B.  R.  136,  129  Fed.  922;  In  re  Moody  (D.  C,  Iowa), 
12  Am.  B.  R.  718,  131  Fed.  525. 

47.     See    ante,    §    1705,   et   seq.;    also,       In  re  MacDougall,  23  A.  B.  R.  762,  175 
Thomas  v.  Woods,  23  A.  B.  R.  132,  173       Fed.  400  (D.  C.  N.  Y.). 
Fed.  585   (C.  C.  A.),  quoted  at  §  1706; 
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"Whether  the  goods  were  in  the  possession  of  the  bankrupt  or  the  petitioner 
at  the  time  they  were  taken  by  the  ancillary  receiver,  and  whether  they  were 
voluntarily  surrendered,  or  were  forceably  taken  by  the  receiver  (not  raised  by 
her  petition),  are  disputed  questions  of  fact  that  need  not  be  decided.  The  court 
having  undoubted  jurisdiction  of  the  subject  matter  of  the  controversy,  it  fol- 
lows that  by  petitioning  this  court  for  a  discovery  from  the  receiver  of  his  right 
to  take  such  goods,  and  for  the  return  thereof  to  her,  the  petitioner  is  estopped 
from  challenging  the  court's  jurisdiction  over  her  person,  even  if  its  jurisdiction 
in  that  respect  depended  upon  her  consent  or  acquiescence." 

§  1808.  As  to  Adjudication  in  Bankruptcy  "Ipso  Facto"  Passing 
Bankrupt's  Property  into  Custodia  Legis. — It  is  said,  somewhat 
broadly,  that  the  adjudication  in  bankruptcy  ipso  facto  passes  the  bank- 
rupt's property  into  the  custody  and  under  the  protection  of  the  Bankruptcy 
court;  and  that  from  the  time  of  the  adjudication  in  bankruptcy,  the  bank- 
rupt's property  comes  into  the  custody  of  the  Bankruptcy  Court  and  is  in 
custodia  legis.*  ^ 

In  re  Reynolds,  11  A.  B.  R.  760,  127  Fed.  760  (D.  C.  Mont):  "An  adjudi- 
cation of  bankruptcy  operates  in  rem,  and  from  the  moment  of  the  adjudica- 
tion the  bankrupt's  estate  is  under  the  jurisdiction  of  the 'bankruptcy  court, 
which  will  not  permit  any  interference  with  its  possession,  even  though  it 
be  by  an  officer  of  a  State  court  acting  under  its  process.  Being  a  proceeding 
in  rem,  all  parties  interested  in  the  res  are  regarded  as  parties  thereto,  including 
the  bankrupt  and  trustee,  as  well  as  the  creditors,  secured  and  unsecured.  The 
adjudication  vests  in  the  trustee  or  temporary  receiver  the  title  of  the  bankrupt's 
property,  and  stays  all  seizure  made  within  four  months.  An  adjudication  of 
bankruptcy  has  the  force  and  effect  of  an  attachment  and  an  injunction.  It  is 
a  caveat  to  all  the  world." 

In  re  Anderson,  4  A.  B.  R.  640,  103  Fed.  854  (D.  C.  S.  C,  reversed,  on  other 
grounds,  in  7  A.  B.  R.  641) :  "Upon  an  adjudication  in  bankruptcy,  all  the 
property  of  the  bankrupt,  of  every  kind  and  description  whatsoever,  falls  at 
once  in   custodia   legis.     His   estate   belongs   to   the   court   and   any  withholding 

48.  Keegan  v.  King,  3  A.  B.  R.  79,  although  the  court  apparently  gives 
96  Fed.  758  (D.  C.  Ind.);  In  re  Gran-  adhesion  to  the  unlimited  doctrine  that 
ite  City  Bank,  14  A.  B.  R.  407,  137  Fed.  "immediately  upon  and  by  virtue  of 
818  (C.  C.  A.  Iowa);  State  Bk.  v.  Cox,  the  adjudication,  all  the  property  of 
16  A.  B.  R.  36,  143  Fed.  91  (C.  C.  A.  the  bankrupt,  wherever  situate  and  in 
Ills.);  In  re  Walsh  Bros.,  20  A.  B.  R.  whosoever's  possession  it  may  be, 
472,  159  Fed.  560,  163  Fed.  352  (D.  C.  passes  into  the  custody  of  the  court, 
Iowa);  In  re  Youngstrom,  18  A.  B.  R.  snd  upon  the  appointment  of  a  trustee 
572,  153  Fed.  97  (C.  C.  A.  Colo);  In  vests  in  him,"  the  court  saying: 
re  Hughes,  22  A.  B.  R.  303,  170  Fed.  "This  ^  is  undoubtedly  correct  and  is 
809  (D.  C.  N.  J.).  See  also,  §  1807,  fully  sustained  by  the  authorities 
where  some  cases  are  cited  wherein  it  cited."  The  proposition  is  not  correct 
is  said  the  mere  filing  of  the  petition  and  never  has  been  correct,  for  prop- 
has  such  effect.  erty   does   not  pass   "into   the   custody 

Compare,    contra,    or,    rather,    modi-  of    the    court"    regardless    of    "whoso- 

fied   statement,    In    re    Zotti,    36   A.    B.  ever's  possession   it  may  be   in."     The 

R.   234,   186   Fed.   84   (C.   C.  A.   N.   Y.,  facts   of  the   case   and  the   decision   of 

affirming     S.    C,     23    A.     B.    R.     304),  the    court    are     wholly     in     conformity 

quoted  at  §  1807.  '  with  the  correct  view,  as  laid  down  in 

In  re   Peacock,  24  A.   B.   R.  159,   178  §    1270    9/10,    limiting     the     maxim     to 

Fed.  851  (D.  C.  N.  Car.).     This  case  is  cases    where    actual    custody   has    first 

not  contra  to  the  author's  views  as  ex-  been  obtained, 
pressed  in  the  latter  part  of  §  1370  9/10, 
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of  the  property  of  the  bankrupt  by  himself  or  others  is  in  derogation  of  the 
rights  of  the  trustee,  who  is  entitled  to  hold  it  for  distribution  among  the  cred- 
itors." 

But  this  statement  is  to  be  taken  with  qualifications.  The  adjudication 
does  bring  it  within  the  protection  of  the  bankruptcy  court,  to  be  sure ;  but 
this  is  not  the  same  as  saying  that,  ipso  facto,  all  controversies  in  relation 
to  the  property,  title  to  which  by  operation  of  law  passes  on  adjudication 
to  creditors,  may  be  determined  in  the  forum  of  the  bankruptcy  court.  On 
adjudication,  ipso  facto,  all  the  property  becomes  a  proper  subject  for  the 
protection  of  the  bankruptcy  court,  but  the  forum  for  action  is  not  ipso 
facto  the  bankruptcy  court.  We  have  heretofore  [ante,  §  1807]  endeavored 
to  explain  the  limitations  upon  the  exercise  of  jurisdiction  by  the  bankruptcy 
court,  and  to  mark  the  boundaries  of  its  "custodia  legis,"  and  those  decisions 
which  state  the  rule  thus  broadly  are  not  to  be  considered  as  determining 
the  forum  for  bankruptcy  controversies.  All  the  cases  using  the  broad 
term  mentioned  will  be  found,  on  analysis,  to  resolve  themselves  into  some 
one  of  the  classes  hereinbefore  distinguished.  Thus,  the  case  In  re  Rey- 
nolds, supra,  was  a  case  of  "possession  by  the  bankrupt." 

§  1809.  Real  Estate  Generally  Considered  in  Bankrupt's  Posses- 
sion.— Real  estate,  unless  it  be  actually  adversely  held  by  others,*^  gener- 
ally is  to  be  presumed,  from  its  nature,  to  be  within  the  custody  of  the 
bankrupt;  therefore,  unless  suit  already  has  been  started,  actions  in  rela- 
tion thereto  generally  are  to  be  brought  in  the  bankruptcy  court."" 

And,  even  if  a  suit  in  foreclosure  has  already  been  instituted,  yet  if  the 
receiver  for  the  state  court  voluntarily  surrenders  possession  to  the  bank- 
ruptcy court,  the  bankruptcy  court  will  acquire  thereby  complete  jurisdic- 
tion to  marshal  liens  and  determine  all  rights  to  the  property,  even  to  the 
extent  of  erfjoining  the  further  prosecution  of  the  foreclosure  suit.^^    How- 

49.  In  re  Snelling,  39  A.  B.  R.  818,  ing  absolutely  barren  as  to  who  had 
203  Fed.  359  (D.  C.  Mass.),  affirmed,  actual  or  constructive  possession  of 
Clark  V.  Spelling,  30  A.  B.  R.  50,  205  the  real  estate,  the  facts  merely  show- 
Fed.  340  (C.  C.  A.  Mass.).  ing  that  the  bankrupt  had  deeded  away 

50.  Impliedly,  In  re  Granite  City  the  property  to  a  third  person  as  se- 
Bk.,  14  A.  B.  R.  408,  137  Fed.  818  (C.  curity,  taking  a  bond  for  title  in  re- 
C.  A.  Iowa);  instance,  In  re  Noel,  14  turn,  which,  in  turn  he  had  trans- 
A.  B.  R.  715,  137  Fed.  694  (D.  C.  Md.)l  ferred  to  h^s  sisfer, .  the  trustee's  pe- 
instance.  In  re  Baughman,  15  A.  B.  R.  tition  being  for  an  order  upon  the 
23,  138  Fed.  742  (D.  C.  Penn.);  infer-  bankrupt  to  "surrender"  or  "turn  over" 
entially.  In  re  Donnelly,  36  A.  B.  R.  the  property,  rather  than  for  an  order 
304,   188   Fed.   1001    (D.   C.   Ohio).  to  marshal  liens  and  sell  property  al- 

Instance,  In  re  O'Brien,  31  A.  B.  R.  ready  in  the  custody  of  the  bankruptcy 

14   (Ref.   Mass.),  though  based  on   dif-  court.     In  re  Pickens  &  Bro.,  26  A.  B. 

ferent    grounds    in    the    opinion.      But  R.  6,  184  Fed.  954   (D.   C.   Ga.). 
compare.  In  re  Bailey,  19  A.  B.  R.  470,  51.    In  re  Dana,  21  A.  B.  R.  683,  167 

153    Fed.   691    (D.   C.   N.   Y.),   where   a  Fed.    539     (C.    C.    A.),   but    this    case 

trustee   in   bankruptcy   sold   at  judicial  seems  to  base  its  decision  on  the  fact 

sale   land   which   the   State    claimed   as  that   the   foreclosure     suit    was    begun 

being  land  under  water.  within  four  months  of  the  bankruptcy, 

Compare   case   where   confusion   evi-  a      wholly      immaterial      consideration, 

dently   arose   through   failure   to   apply  since  the  basis  of  the  jurisdiction  was 

the  principles  of  §  1796,  the  report  be-  simply  possession   of  the   res. 
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ever,  if  the  trustee  consents  that  the  foreclosure  may  occur  outside  the  bank- 
ruptcy court,  he  will  be  bound,  and  cannot  afterwards  withdraw  nor  re- 
pudiate the  jurisdiction  in  whole  or  in  part.'^^ 

§  1810.  Mere  Rights  of  Action  in  Personam,  Not  Property  "in 
Possession"  of  Bankrupt. — Mere  rights  of  action  for  money  judgments 
or  decrees  in  personam,  and  for  debts  owing  to  the  bankrupt,  etc.,  where 
no  tangible  property  is  involved,  cannot  be  said  to  constitute  property  in 
the  bankrupt's  possession  at  the  time  of  bankruptcy,  and  therefore  the 
bankruptcy  does  hot  necessarily  draw  litigation  in  relation  thereto  into  the 
forum  of  the  bankruptcy  court. ^^ 

§  1811.  Whether  Action  to  Be  in  Bankruptcy  Proceedings  Them- 
selves, or  Separate  Plenary  Action  Maintainable  in  United  States 
District  Court. — And  such  action,  on  reason,  must  be  taken  in  the  bank- 
ruptcy proceedings  themselves ;  and  a  separate  plenary  action  may  not  be 
begun  in  the  United  States  District  Court  concerning  property  already  in 
the  custody  of  the  bankruptcy  court  in  the  bankruptcy  proceedings  proper.^* 

Nevertheless,  the  United  States  District  Court  in  bankruptcy  occasionally 
has  entertained  proceedings  in  the  nature  of  plenary  actions  concerning 
property  in  its  custody,  this  jurisdiction  always  existing  and  not  being  de- 
pendent on  the  Amendment  of  1903. 

The  possession  by  the  bankruptcy  court  of  the  res  gives  it  jurisdiction 
to  determine  all  controversies  in  relation  thereto,  but  such  controversies 
may  be  and  occasionally  have  been  carried  on  by  separate  proceedings,  in 
the  nature  of  plenary  actions  in  the  District  Court  itself.^^ 

Clay  V.  Waters,  24  A.  B.  R.  298,  178  Fed.  385  (C.  C.  A.  Mo.):  "As  the  Dis- 
trict Court  had  jurisdiction  of  the  $40,000  which  was  in  the  possession  of  the 
bankrupt  at  the  time  of  the  adjudication  with  a  part  of  which  the  defendant 
purchased  the  real  estate  and  obtained  the  promissory  notes  and  mortgages 
which  were  the  subject  matter  of  the  plenary  suit  against  him,  and  as  that  court 
had  ample  power  to  determine  the  controversies  between  the  trustee  and  the 
defendant  concerning  all  this  property  by  summary  proceedings  upon  reasonable 

52.  Furth  v.  Stahl,  10  'A.  B.  R.  442,  stance,  Carriage  Co.  v.  Solanas,  6  A. 
205  Penn.  439.  B.   R.   221,    108   Fed.   532    (D.    C.   La.); 

53.  Yet  compare.  In  re  Emslie,  4  Chattanoog'a  Nat'l  Bk.  v.  Rome  Iron 
A.  B.  R.  126,  102  Fed.  291  (C.  C.  A.  N.  Co.,  3  A.  B.  R.  582  (D.  C.  Ga.).  But 
Y.),  where  the  bankruptcy  court  stayed  compare,  apparently  contra,  Rytten- 
a  suit  to  foreclose  a  subcontractor's  berg  v.  Schefer,  11  A.  B.  R.  658,  131 
lien  which  had  been  commenced  after  Fed.  313   (D.  C.  N.  Y.). 

the  bankruptcy,  the  bankrupt  being  the  But      compare,      apparently      contra 

head    contractor,     although     obviously  practice.    In    re    Mundle,   14   A.    B.     R. 

the    only    property    involved    was    the  680.   139   Fed.   691    (D.     C.   N.    Y.),    in 

mere   right   in   action   of  the   bankrupt  which      case,     however,      perhaps,     the 

for   a    money   judgment,    to    recover    a  court   did  not  mean  that  an  independ- 

debt   from  the   owner.  ent    action    should    be     instituted,    but 

54.  In  re  Noel,  14  A.  B.  R.  719,  137  only  that  a  hearing  upon  original  tes- 
Fed.  694  (D.  C.  Md.);  Real  Estate  timony  and  not  affidavits  was  proper. 
Trust  Co.  V.  Thompson,  7  A.  B.  R.  520,  55.  Instance,  Cleminshaw  w.  Int. 
112  Fed.  945  (D.  C.  Penn.);  In  re  Mc-  Shirt  &  Collar  Co.,  21  A.  B.  R.  616, 
Mahon,   17  A.   B.  R.   532,  147   Fed.   685  165  Fed.  797  (D.  C.  N.  Y.). 

(C.   C.   A.   Ohio);   compare,   contra   in- 
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notice  to  him,  it  also  had  jurisdiction  of  a  plenary  suit  to  determine  them.  The 
defendant  may  not  successfully  object  that  the  District  Court  was  powerless  in 
such  a  suit  because  it  thereby  gave  to  him  a  longer  notice  and  a  better  oppor- 
tunity to  prepare  and  present  his  claim  to  the  property  than  the  common  practice 
in  bankruptcy  approved." 

Or  by  summary  proceedings  in  the  referee's  court,  in  either  event  the  pro- 
ceedings being  in  the  District  Court  and  in  the  bankruptcy  court  and  properly 
entitled  in  the  bankruptcy  case.  Possession  of  the  res  confers  jurisdiction 
whether  it  be  before  the  District  Judge  or  before  the  referee,  and  it  is  not 
dependent  on  the  Amendment  of  1903.  The  right  to  begin  plenary  actions  in 
the  federal  courts,  conferred  by  the  Amendment  of  1903,  relates  merely  to 
property  not  in  the  possession  of  the  bankruptcy  court,  but  sought  to  be  re- 
covered from  adverse  claimants. ^^  Likewise,  the  right  to  prosecute  suits  in 
the  federal  courts  by  the  defendants'  consent,  conferred  by  the  original  Act 
itself  in  §  23,  refers  only  to  cases  where  either  property  is  sought  to  be  re- 
covered or  a  judgment  in  personam  obtained  against  a  third  party.^^  But 
such  plenary  jurisdiction  over  adverse  claimants  in  possession  is  different 
from  the  jurisdiction  here  being  considered,  which  is  dependent  wholly 
on  the  possession  of  the  res  and  which  is  exercisable  either  by  the  referee 
or  by  the  District  Judge  by  proceedings  which,  in  their  nature,  are  neither 
strictly  summary  nor  yet  fully  plenary.  So  that,  unless  relegated  to  the 
summary  proceedings  before  the  referee  by  general  reference  to  the  referee 
or  otherwise,  the  trustee  may  institute,  and  "occasionally  has  instituted,  pro- 
ceedings to  marshal  liens  directly  in  the  District  Court;  and  adverse  claim- 
ants likewise  may  resort  there  although  such  practice  is  not  to  be  favored 
so  long  as  the  res  is  already  in  the  custody  of  the  referee.  These  actions 
perhaps,  strictly  speaking,  ■  are  neither  "plenary"  nor  "summary."  They 
do  not  follow  any  of  the  established  forms  of  plenary  actions,  yet  they  are 
on  due  notice  and  hearing,  subject  to  appeal  or  review  and  on  that  account 
are  not  perhaps,  to  be  termed,  strictly,  "summary,"  either.^s 

Thus,  a  mortgagee  who  alleged  that  he  had  been  induced  to  release  his 
mortgage  lien  by  the  false  and  fraudulent  statements  of  the  officers  of  the 
bankrupt  corporation,  has  been  permitted  to  institute  a  plenary  action  in 
the  District  Court,  wherein  the  bankruptcy  proceedings  were  pending,  for 
the  purpose  of  effecting  a  re-establishment  of  his  lien.^^ 

Adverse  claimants  likewise  may  resort  to  the  District  Court  although  such 
practice  is  not  to  be  favored  so  long  as  the  res  is  already  in  the  custody  of 
the  referee.®" 

56.  In  re  McMahon,  17  A.  B.  R.  531,  17  A.  B.  R.  531,  147  Fed.  685  (C.  C.  A. 
147  Fed.  685  (C.  C.  A.  Ohio).  Com-  Ohio);  Whitney  w.  Wenman,  14  A.  B. 
pare,  Carriage  Co.  v.  Solanas,  6  A.  B.       R.  45,  198  U.  S.  539. 

R.  S31,  108   Fed.  533   (D.   C.  La.).  59.    Cleminshaw  v.  Int.  Shirt  &  Col- 

57.  Compare,  In  re  Steuer,  5  A.  B.  lar  Co.,  21  A.  B.  R.  616,  165  Fed.  797 
R.  209,  104  Fed.  976  (D.  C.  Mass.),  in        (D.  C.  N.  Y.). 

which  case  a  bond  had  been  given  to  60.      Instance,     Cleminshaw    v.     Int. 

answer  for  the  property.  Shirt    &    Collar   Co.,    31   A.    B.   R.    616, 

58.  In  re  Noel,  14  A.  B.  R.  719,  137  165  Fed.  797   (D.  C.  N.  Y.). 
Fed.  694  (D.  C.  Md.);  In  re  McMahon, 
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§  1812.  Nor  in  State  Court,  nor  in  United  States  District  Court. 

— Nor,  on  reason,  may  a  separate  plenary  action  be  begun  in  the  state  court 
or  in  a  federal*^  court  other  than  the  bankruptcy  court,  while  the  property 
is  in  the  custody  of  the  bankruptcy  court. ^^ 

§  1813.  Bankruptcy  Court  Permitting  Controversies  over  Prop- 
erty in  Its  Possession  to  Be  Carried  on  Elsewhere. — But  it  has  been 
held  that  the  bankruptcy  court  may  permit  controversies  over  property  in 
its  possession  to  be  carried  on  elsewhere,  and  to  this  end  may  authorize 
suits  in  state  courts,  to  be  instituted  or  maintained  by  or  against  trustees ; 
thus,  as  to  suits  concerning  mechanics'  liens  ;''3  also  as  to  mortgages,  for 
their  foreclosure.^* 

Obiter,  In  re  Zehner,  27  A.  B.  R.  536,  193  Fed.  787  (D.  C.  La.):  "Whether  the 
trustee  abandons  the  mortgaged  property  voluntarily  or  is  forced  to  do  so  by 
order  of  court,  this  court  can  certainly  grant  permission  to  the  mortgage  cred- 
itor to  foreclose  in  the  state  court.  *  *  *  But  it  seems  to  me,  however,  that 
in  all  cases  where  it  is  probable  a  surplus  will  be  realized  over  and  above  the 
liens,  it  would  be  better  for  all  parties  concerned  that  the  property  be  sold 
through  the  bankruptcy  court." 

Likewise,  it  has  been  held,  that  the  bankruptcy  court  may  permit  its  own 
trustee  to  be  sued  in  the  state  court  in  a  suit  started  by  a  chattel  mortgagee 
after  the  bankruptcy,  in  order  to  determine  the  validity  of  his  chattel  mort- 
gage, but  will  retain  custody  of  the  property  involved,  or  sell  it  and  retain 
its  proceeds,  to  await  the  outcome  of  the  decision;  and  that  the  state  court- 
has  jurisdiction  unless  enjoined. ^^ 

Likewise,  the  bankruptcy  court  has  refused  to  hear  summarily  the  ques- 
tion of  title  to  lands  claimed  by  the  state  to  belong  to  the  public  as  being 
land  under  water  and  has  required  plenary  action  to  be  instituted  there- 
for.^s  Again,  it  has  been  held  that  under  order  of  the  bankruptcy  court, 
property  in  controversy  may  be  deposited  with  a  third  party,  or  may  be  sold 
and  its  proceeds  be  thus  deposited,  to  await  the  outcome  of  an  independent 

61.    Bray  v.   U.   S.   Fidelity   &   Guar-       \^V'^<^y    court    and    title    to    which    was 
anty    Co.,    33    A.    B.    R.    363,    170    Fed.       m  the  bankrupt, 
fisq  rr    C    A    W   Val  ^3-    In  re   Gnssler,   13  A.   B.   R.   508, 

62      See     inferentiallv      cases      cited  ^^^  ^^^-  ^^*   ^^-   ^-  ^-   ^-  ^O- 

.       i^^n^n^'l^l       ll     ^1         f  64-     In    re    Victor    Color    &    Varnish 

ante,    §    1797-  After    the    Bankruptcy  ^o.,  33  A.  B.  R.  177,  175  Fed.  1023  (C. 

Court    Has     Once    Assumed     Junsdic-  ^    ^_  ^^  y.),  quoted  ante,  §  1806. 

tion,   etc.  Compare,  where  permission  refused. 

In  re  McMahon,  17  A.  B.  R.  532,  147  In  re  Zehner,  37  A.  B.  R.  536   193  Fed 

Fed.    685    (C.    C.    A.    Ohio);    Odell   v.  787  (D.  C.  La.). 

Boyden,  17  A.  B.  R.  755,  150  Fed.  731  65.    In  re  Johnson,   11  A.   B.   R.   544 

(C.   C.   A.   Ohio);   In   re.  Muncie   Pulp  (D.  C.  Nev.);  Skilton  v.  Codington,  15 

Co.,   18  A.   B.   R.   56,   151   Fed.   732   (C.  A.   B.  R.  810,  185  N.  Y.   80;  obiter,   In 

C.  A.  N.  Y.).  re   Foundry  &  Machine   Co.,   17   A.   B. 

Contra,    Crosby   v.    Miller,    16   A.    B.  R.  395,  147  Fed.  838  (D.  C.  Wis.).    In- 

R.   805,  35   R.   I.   173   (Ct.  App.  D.   C),  stance,    partially,    In    re    Nat.    Lock    & 

wherein   the  lower  court  was  reversed  Metal   Co.,   19   A.    B.   R.    106,   155   Fed. 

for  dismissing  a  bill  in  equity  of  a  third  690  (D.  C.  N.  Y.). 

party  to  declare  a  trust  upon  property  66.    In  re  Bailey,  19  A.  B.  R.  470,  156 

evidently  in  the   custody   of  the  bank-  Fed.  691   (D.   C.   N.  Y.). 
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suit  to  determine  ownership  or  rights  of  parties  therein ;  ^^  but  these  cases 
are  exceptional  and  do  not  seem  to  be  founded  on  any  very  consistent  rule. 
On  analysis,  some  of  them  will  be  found  to  be  based  on  a  misconception 
or  doubt  as  to  the  scope  of  the  rule  laid  down  by  the  Supreme  Court  in 
Bardes  v.  Bank,  4  A.  B.  R.  171,  174  U.  S.  524. 

And  the  better  rule  undoubtedly  is  that  neither  the  state  court  nor  the 
United  States  District  [formerly,  Circuit]  Court  has  jurisdiction  even  by 
express  permission  of  the  bankruptcy  court,  to  maintain  an  action  the  ob- 
ject of  which  is  to  reach  and  determine  priorities  in  the  distribution  of  the 
assets  of  a  bankrupt's  estate  in  the  custody  of  the  bankruptcy  court,  as  the 
jurisdiction  of  the  bankruptcy  court  is  original  and  exclusive  and  it  has  no 
authority  to  confer  jurisdiction -on  another  court.^^ 

Bray  v.  U.  S.  Fidelity  &  Guaranty  Co.,  32  A.  B.  R.  363,  170  Fed.  639  (C. 
C.  A.  W.  Va.) :  "If  otherwise  complainant  had  the  right  to  assert  a  lien 
upon  the  property  of  the  bankrupt  contract  company,  such  right  could  not 
be  availed  of  by  a  suit  in  the  Circuit  Court,  the  object  of  which  was  to  reach 
and  determine  priorities  in  the  distribution  of  assets  in  the  custody  of  the 
bankrupt  court.  Practically  the  effect  of  complainant's  suit  in  the  Circuit 
Court  is  to  stay  proceedings  in  the  matter  of  the  Evansville  Contract  Com- 
pany, bankrupt,  in  the  District  Court,  and  to  undertake  to  determine  priori- 
ties or  preferences  in  an  estate  in  the  custody  and  control  of  the  latter  court. 
This  the  Circuit  Court  is  not  empowered  to  do,  for  the  jurisdiction  of  the 
District  Courts  in  bankruptcy  in  this  respect  is  original  and  exclusive.  *  *  * 
Complainant's  counsel  insist  that,  as  the  fund  sought  to  be  subjected  to  the 
complainant's  lien  is  within  the  territorial  limits  of  the  district,  jurisdiction 
of  the  Circuit  Court  therefore  attaches;  but  this  fund  which  constitutes  the 
res  in  this  case  is  the  estate  of  the  bankrupt  in  the  hands  of  the  trustees, 
and  in  our  opinion  property  or  funds  in  custodia  legis  under  the  orders  and 
decrees  of  a  court  of  competent  jurisdiction  cannot  be  made  the  basis  of  juris- 
diction in  another  court  in  an  effort  to  establish  liens  upon  such  fund  or  prop- 
erty or  otherwise  deal  with  it.  The  District  Court  sitting  in  bankruptcy  hav- 
ing this  entire  fund  in  custody  and  having  complete  jurisdiction  to  administer 
it,  the  Circuit  Court  has  no  power  by  its  decree  or  order  to  interfere  with  it, 
nor  is  this  want  of  power  supplied  by  the  order  of  the  District  Court  permitting 
complainant's  bill  to  be  filed,  for,  if  the  Circuit  Court  was  without  jurisdiction, 
the  District  Court  is  not  authorized  to  confer  it." 

And,  of  course,  where  the  bankruptcy  court  relinquishes  possession,  or 

67.     Frank   v.   Volkommer,   17   A.    B.  See    also,    Chauncey   v.    Dyke    Bros., 

R.    806,   205   U.   S.    521    (affirming  Vol-  9  A.   B.  R.  444,    19   Fed.    1   (C.    C.    A. 

kommer   v.    Frank,    14    A.    B.    R.    695);  Ark.).   Compare  what  appears  to  have 

Small  V.   Muller,   8  A.   B.  R.  448   (Sup.  been  the  situation  in  the  main  case,  as 

Ct.  N.  Y.  App.  Div.).  criticised  in  Carriage  Co.  v.  Solanas,  6 

Apparently,-  instance.   In   re   Mundle,  A.  B.  R.  321,  108  Fed.  532  (D.  C.  La.). 

14  A.  B.  R.  680,  139  Fed.  691  (D.  C.  N.  Compare,  similarly,  Skilton  v.   Coding- 

Y.),    in    which    case,   however,    it    does  ton,    15   A.   B.   R.     810,   185     N.   Y.     80. 

not   appear   whether    the    plenary    suit  Compare,  also,  the  situation  in  Crosby 

was  to  be  in  the  State  or  in  the  Fed-  v.  Miller,  16  A.  B.  R.  805,  25  R.  I.  172 

eral  Court,  nor  for  that  matter  whether  (Ct.  App.  D.  C).     Compare,  similarly, 

it   were   to   be   an   independent   suit   or  In  re  Hudson  River  W.   P.   Co.,  17  A. 

merely  a  hearing  on  original  evidence  B.  R.  778,  148  Fed.  877  (D.  C.  N.  Y.). 

in    the    bankruptcy   proceedings   them-  68.    But   compare,   §§   1584,   15845^^. 
selves. 
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declines  to  take  actual  possession,  or  has  only  constructive  possession,  it 
may  permit  controversies  over  it  to  be  litigated  in  independent  suits  in 
state  courts.  Thus,  it  has  been  held  that  the  bankruptcy  court  may,  in  its 
discretion,  refuse  to  enjoin  the  prosecution  of  a  foreclosure  suit  although 
instituted  after  the  mortgagor's  adjudication,  and  may  simply  order  the 
trustee  to  intervene  in  the  state  court.''''  Again,  a  trustee  consenting  to 
the  sale  of  real  estate  under  foreclosure  of  mortgage  in  the  State  Court 
is  estopped  from  objecting  to  the  jurisdiction  of  the  state  court.''''' 

Similarly,  the  bankruptcy  court  has  surrendered  possession  of  vessels  to 
the  admiralty  court  to  avoid  complications  in  the  assertion  of  libels,  but  has 
insisted  on  the  costs  and  expenses  of  the  bankruptcy  court  in  their  preser- 
vation being  a  lien  upon  the  vessels  upon  such  surrender.'' ^ 

On  the  other  hand  the  bankruptcy  court  usually  will  not  permit  such  pro- 
ceedings to  be  carried  on  in  the  state  court  where  a  probable  surplus  will 
exist  for  creditors. 

§  1814.  Suits  in  Personam  against  Trustees  and  Receivers. — But 

trustees  and  receivers  in  bankruptcy  may  be  sued  in  the  state  court  for 
trover  or  conversion,  where  no  seizure  of  property  is  made  in  the  suit.''^ 

In  re  Kanter  &  Cohen,  9  A.  B.  R.  372,  121  Fed.  984  (C.  C.  A.  N.  Y.):  "If 
the  action  had  been  in  replevin  a  different  question  would  arise,  but  as  it  is 
we  entertain  no  doubt  that  the  court  below  properly  refused  the  receiver's 
application.'' 


69.  In  re  Porter,  6  A.  B.  R.  359,  109 
Ped.  Ill  (D.  C.  Ky.).  Compare,  In  re 
Emslie,  4  A.  B.  R.  126,  102  Fed.  391, 
(C.  C.  A.  N.  Y.). 

70.  Obiter,  Furth  v.  Stahl,  10  A.  B. 
R.  443,  305  Penn.  439  (Penn.  Sup.  Ct.). 
See,  under  subject  of  "Conflict  of  Ju- 
risdiction," §  1584. 

71.  In  re  Hughes,  33  A.  B.  R.  303, 
170  Fed.  809  (D.  C.  N.  J.). 

72.  See  ante,  §  1780.  Obiter,  In  re 
Russell  &  Birkett,  3  A.  B.  R.  658,  101 
Fed.  348  (C.  C.  A.  N.  Y.);  In  re  Spit- 
zer,  13  A.  B.  R.  346,  130  Fed.  879  (C. 
C.  A.  N.  Y.);  instance,  Welch  v.  Pol- 
ley,  11  A.  B.  R.  215,  177  N.  Y.  117;  in- 
stance, Skilton  V.  Codington,  15  A.  B. 
R.  810,  185  N.  Y.  80.  Contra  (but  as 
to  federal  court),  Treat  v.  'Wooden, 
14  A.  B.  R.  736  (C.  C.  Mass.). 

Distinction  Where  Property  in  Orig- 
inal Possession  of  Bankrupts. — It  had 
been  held  that  the  trustee  could  not 
be  sued  in  the  State  Court  for  conver- 
sion where  the  bankrupt  had  had  ap- 
parent possession,  even  if  he  might  be 
sued  there  had  he  gone  out  and  at- 
tempted to  take  possession  of  prop- 
erty not  in  the  bankrupt's  custody.  In 
re  Mertens,  13  A.  B.  R.  709  (D.  C.  N. 
Y.,  reversed  16  A.  B.  R.  831,  147  Fed. 
177):     "This    court    cannot    assent    to 


the  doctrine  that  its  trustee  in  bank- 
ruptcy is  liable  to  an  action  in  the 
State  Court  as  for  trespass,  trover,  or 
conversion,  when  he  follows  the  or- 
der of  the  court  in  disposing  of  prop- 
erty in  its  possession.  This  is  not  a 
case  where  the  receiver  or  trustee  has 
taken  and  held  and  disposed  of  prop- 
erty which  was  outside  of  the  posses- 
sion and  control  and  apparent  owner- 
ship of  the  bankrupt  at  the  time  of  the 
filing  of  the  petition  in  bankruptcy,  in 
which  case  this  court  should  not  and 
would  not  interfere.  In  such  case  the 
officer  of  this  court  would  act  on  his 
own  responsibility,  and  take  his 
chances."  To  same  effect.  In  re 
Schermerhorn,  16  A.  B.  R.  509,  145 
Fed.  341  (C.  C.  A.). 

Property  Held  Fraudulently  on  Se- 
cret "Trust  for  Bankrupt's  Benefit. — In 
one  case  it  was  held  that  property  held 
fraudulently  on  secret  trust  for  the 
bankrupt's  benefit,  never  having  been 
in  his  name  or  possession,  could  be 
subjected  by  suit  in  the  State  Court 
started  after  adjudication  of  bank- 
ruptcy, to  the  payment  of  a  judgment 
creditor's  claim,  Evans  v.  Staalle,  11 
A.  B.  R.  183  (Minn.).  It  would  seem 
in  this  case  that  the  trustee  ought  to 
have  intervened:  he  certainly  had  ti- 
tle to  the  property. 
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In  re  Mertens  &  Co.,  16  A.  B.  R.  831,  147  Fed.  177  (C.  C.  A.  N.  Y.) :  "The 
order  under  review  enjoins  the  American  Woolen  Company  from  prosecut- 
ing an  action  in  the  Supreme  Court  of  the  State  of  New  York  which  it  had 
brought  against  the  trustee  in  bankruptcy  to  recover  the  value  of  certain  per- 
sonal property  alleged  to  belong  to  the  woolen  company,  and  which  the  trustee 
took  into  his  possession  as  the  property  of  the  bankrupts,  and  sold  as  a  part 
of  the  bankrupt's  estate.  The  order  restrains  the  plaintiff  in  an  action  of  trover 
from  recovering  the  value  of  the  property  which,  if  its  contention  is  correct, 
never  became  part  of  the  bankrupts'  estate,  and  was  converted  by  the  trustte. 
In  effect  the  order  overrules  several  decisions  of  this  court." 

And  where  mortgaged  property  has  been  sold  by  the  trustee  without 
notice  to  the  mortgagee,  and  without  his  consent,  the  mortgagee  may  sue 
the  trustee  for  conversion.^^ 

§  1814^.  Adverse  Claimants  Not  to  Be  Defeated  by  Bankruptcy 
Court  Surrendering  Custody. — Adverse  claimants  to  property  in  the 
custody  of  the  bankruptcy  court  are  entitled  to  have  that  court  pass  upon 
their  rights  and  may  not  be  defeated  by  the  bankruptcy  court's  relinquish- 
ment of  custody. 

Thus,  where  a  trustee  in  bankruptcy  has  notice  of  an  adverse  claimant's 
rights  to  property  in  his  custody,  he  is  not  relieved  from  responsibility  to 
the  adverse  claimant  by  an  order  of  the  bankruptcy  court  confirming  a  com- 
position and  ordering  the  property  turned  back  to  the  bankrupt,  such  ad- 
verse claimant  not  having  notice.''* 

In  re  Cadenas  &  Coe,  24  A.  B.  R.  135,  178  Fed.  158  (D.  C.  N.  Y.):  "There- 
fore, the  trustee,  being  charged  in  general  with  equities  upon  the  fund,  put 
it  out  of  his  hands  without  seeking  to  protect  those  equities  by  reserving  any 
part  of  the  fund  or  of  the  consideration.  If  he  did  this  without  knowledge 
of  the  existence  of  the  claim,  I  do  not  consider  that  the  terms  of  the  order 
charged  him;  but,  if  he  had  adequate  knowledge  of  the  claim,  he  was  in  the 
same  position  as  any  other  person  who  with  knowledge  of  existing  equities 
attaching  to  a  res  disposes  of  the  res — that  is,  he  became  responsible  as  trus- 
tee to  the  person  injured.  This  correspondence  leaves  no  doubt  that  the 
trustee  had  the  fullest  notice  of  the  claim  before  the  composition  was  con- 
firmed and  went  on  without  advising  the  petitioner  of  the  composition  till  he 
supposed  it  was  too  late.  Could  there  be  a  more  absolute  disregard  of  the  pe- 
titioner's rights  guaranteed  him  specifically  by  this  court?" 

Division  2. 

Summary   Jurisdiction    Over    Bankrupts,    Bankrupt's    Agents    and 
Others  Not  Claiming  Adverse  Interests. 

§  1815.  When  Summary  Order  Will  Lie  on  Bankrupts,  and  Per- 
sons Not  Adverse  Claimants — In  General. — Property  belonging  to  the 
bankrupt  estate  which  is  in  the  hands  of  the  bankrupt  himself  or  his  agent, 

73.    In  re   Foundry   &  Machine   Co.,  74.    In  re  Cadenas   &  Coe,  24  A.   B. 

17  A.  B.  R.  291  (D.  C.  Wis.).  R.   135,  178  Fed.  158   (D.  C.  N.  Y.). 
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or  some  one  who  lays  no  claim  to  a  beneficial  interest  in  it,  the  trustee  may 
seize,  if  he  can  do  so  peaceably.  If  he  cannot  peaceably  obtain  possession 
he  is  entitled  to  a  summary  order  from  the  bankruptcy  court,  in  the  bank- 
ruptcy proceedings  themselves,  requiring  the  party  in  possession  to  sur- 
render the  property.'' 5 

§  181 5|.  Existence  Also  of  Plenary  Jurisdiction  Does  Not  Pre- 
clude.— The  fact  that  the  bankruptcy  court  also  has  plenary  jurisdiction 
which  might  be  exercised  in  the  case  does  not  preclude  the  exercise  of  sum- 
mary jurisdiction. 

In  re  Holbrook  Shoe  &  Leather  Co.,  31  A.  B.  R.  511,  165  Fed.  973  (D.  C. 
Mont.) :  "Jurisdiction  by  bill  in  the  nature  of  plenary  suit  obtains,  as  was 
held  in  Whitney  v.  Wenman,  198  U.  S.  539;  but  such  jurisdiction  does  not  pre- 
clude litigation  of  the  rights  of  parties  in  bankruptcy  proceedings,  as  distin- 
guished from  controversies  by  independent  suits,  where  the  trustee  applies  for 
an  order  requiring  one  to  turn  over  property  in  his  possession,  basing  the  ap- 
plication upon  the  ground  that  the  property  so  held  belongs  to  the  bankrupt,  and 
is  held  without  color  of  right." 

§  1816.  Outstanding  Claims  by  Third  Parties  on  Property  in 
Hands  of  Bankrupt  or  Agent,  Summary  Jurisdiction  Not  Divested. 

— The  trustee's  right  summarily  to  seize  property  found  in  the  possession 
of  the  bankrupt  or  his  agent  or  in  the  possession  of  one  not  claiming  any 
beneficial  interest  in  it,  or  to  get  an  order  from  the  bankruptcy  court  re- 
quiring the  surrender,  is  not  aiTected  by  the  fact  that  liens  in  favor  of  third 
persons  exist  on  the  property,  or  that  third  persons,  not  themselves  in  pos- 
session, are  laying  claim  to  the  property;  for  the  property  is  brought  into 
the  bankruptcy  court  subject  to  all  liens  and  claims,  and  the  rights  of  the 
lienholders  and  claimants  will  be  fully  protected,  and  can  be  worked  out 
through  the  machinery  of  the  bankruptcy  court.''" 

Thus,  even  where  "a  third  party  had  attacked  the  sheriflf  by  replevin  and 
the  sherifif  had  given  a  redelivery  bond  and  was  still  in  custody  of  the  prop- 
erty, he  was  held  still  subject  to  the  summary  order  of  the  bankruptcy  court. 

In  re  Francis- Valentine  Co.,  2  A.  B.  R.  523,  526  (C.  C.  A.  Calif.,  affirming 
3  A.  B.  R.  188):  "The  pendency  of  the  action  of  replevin  against  the  sheriff 
on  behalf  of  the  American  Type  Founders'  Company  is  not  ground  for  holding 

75.  Documents  and  books,  sum-  In  re  Rochford,  10  A.  B.  R.  608,  13-t 
mary  order  for  surrender,  same  as  Fed.  183  (C.  C.  A.  S.  Dak.);  In  re 
other  property,  instance,  In  re  Rosen-  Wiesen  Bros.,  15  A  B  R  37  (D  C 
blatt,  16  A.  B.  R.  307,  143  Fed.  663  (D,  Penn.) ;  obiter.  In  re  Jersey  Island 
C.  Penn.).  Packing  Co.,  14  A.  B.  R.  693,  138  Fed. 

Obiter,   In   re   Peacock,   34   A.   B.   R.  625    (C.    C.   A.    Calif.);    In   re   Noel    14 

159,  178  Fed.  851   (D.  C.  N.  Car.);    In  A.  B.  R.  730,  137  Fed.  694  (D    C   M  d  )  • 

re    Logan,   38   A.    B.    R.    543,    196    Fed.  New  River  Coal  Land   Co.  v.  Ruffner, 

678   (D.  C.  N.  Y.);  obiter.  In  re  Rath-  31   A.   B.    R.   474,   165   Fed.   881    (C     C 

man,  35  A.  B.  R.  346,  183  Fed.  913  (C.  A.   W.   Va.),   quoted  at   §   1610. 
C.  A.   S.   D.).  But,   compare,   though   the   report  is 

76.  See  cases  cited  under  main  prop-  so  meagre  as  to  leave  facts  to  conjec- 
osition,  ante,  §  1794,  which,  of  course,  ture.  In  re  Pickens  &  Bro.,  36  A.  B. 
implies   this    corollary.  R.  6,  184  Fed.  954  (D.  C.   Ga.). 
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that  the  portion  of  the  property  involved  in  that  litigation  shall  not  be  deliv- 
ered to  the  trustee.  The  possession  which  the  sheriff  had  of  that  property  was 
not  for  the  benefit  of  the  American  Type  Founders'  Company,  but  was  antag- 
onistic to  it.  The  intervention  of  bankruptcy  divested  the  sheriff  of  his  posses- 
sion, just  as  it  would  have  divested  the  possession  of  the  bankrupt  itself  in  case 
a  like  action  had  been  commenced  against  the  bankrupt  by,  the  same  party 
plaintiff.  The  sheriff  had  no  right  to  the  possession  of  the  printing  press,  ex- 
cept upon  the  theory  that  the  title  was  in  the  bankrupt.  The  property  having 
been  once  taken  from  his  possession  upon  a  proper  bond  furnished  by  the  Amer- 
ican Type  Founders'  Company,  in  again  securing  the  possession  by  a  counter 
bond  the  sheriff  asserted  and  relied  upon  the  bankrupt's  title.  The  American 
Type  Founders'  Company  is  not  a  party  to  the  proceeding  in  the  Bankruptcy 
Court,  and  its  rights  are  in  no  way  affected  by  the  order  upon  the  sheriff.  It  is 
not  represented  in  the  present  proceedings.  The  question  is  purely  one  of  the 
respective  rights  of  the  sheriff  and  of  the  trustee  of  the  estate  of  the  bankrupt." 

This  doctrine  has  been  held  even  in  cases  where  a  sheriff  was  about  to 
sell  real  estate  under  an  execution  levy  made  more  than  four  months  prior 
to  bankruptcy. 

In  re  Baughman,  15  A.  B.  R.  23,  138  Fed.  7'42  (D.  C.  Pa.):  "In  the  present 
instance,  while  the  execution  creditor  by  virtue  of  its  judgment  has  a  lien  upon 
the  real  estate  proposed  to  be  sold,  which,  antedating  the  bankruptcy  proceed- 
ings by  over  four  months  as  it  does,  may  not  be  affected  thereby,  yet,  bank- 
ruptcy having  intervened,  the  sale  and  distribution  of  the  property  as  well  as 
the  establishment  of  the  correct  amount  due  to  the  judgment  creditor  which 
seems  to  be  in  dispute,  belongs  to  this  court,  unless  it  seems  best  to  let  it  go 
on  elsewhere,  as  might  be  the  case  if  the  liens  were  more  than  enough  to  ex- 
haust the  property  leaving  nothing  for  general  creditors,  although  this  is  not 
always  controlling  and  is  entirely  optional." 

Likewise  where  he  was  about  to  sell  personal  property ; ''''  also  where  it 
was  claimed  that  the  bankrupt  was  holding  the  property  as  trustee  for 
another.'^® 

§  1817.  But  Beneficial  Interest   in  Trustee    Must     Exist. — But  a 

beneficial  interest  in  the  property  must  exist  in  the  trustee.  The  bank- 
ruptcy court  may  not  be  used  as  a  means  to  procure  surrender  from  the 
bankrupt,  of  property  belonging  to  a  third  party;  thus,  it  has  been  held 
that  it  may  not  be  used  to  procure  surrender,  where  the  vendor  of  the  prop- 
erty rescinds  the  sale  to  the  bankrupt  and  reclaims  the  property.''^ 

§  1818.  Order  of  Surrender  before  Appointment  of  Trustee  and 
Even  before  Adjudication. — The  order  to  turn  over  the  property  may  be 
made  even  before  the  appointment  of  a  trustees'^ 

77.  In  re  Vastbinder,  13  A.  B.  R.  148,  impliedly,  In  re  Lebrecht,  14  A.  B.  R. 
133   Fed.   718   (D.   C.   Penn.).  445     (D.     C.    Tex.);    impliedly,     In    re 

78.  Instance  (but  jurisdictional  ques-  Rosenblatt,  16  A.  B.  R.  306,  143  Fed. 
tions  eventually  waived),  Hatch  v.  663  (D.  C.  Penn.),  the  case  of  a  sum- 
Curtin,  19  A.  B.  R.  82,  154  Fed.  791  (C.  mary  order  before  adjudication  to  sur- 
C.  A.   Mass.).  render  corporate  books  to  the  receiver 

79.  In  re  Eliowich,  17  A.  B.  R.  419  conducting  the  business.  Obiter,  In 
(D.   C.  N.  Y.).  re  Zotti,  26  A.  B.   R.   234,   186  Fed.   84 

80.  In  re  Muncie  Pulp  Co.,  14  A.  B.  (C.  C.  A.  N.  Y.),  affirming  23  A.  B.  R. 
R    70,   151  Fed.  732   (C.   C.  A.   N.  Y.) ;  304,   178   Fed.   304,   quoted  at  §   1807. 
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And  even  before  adjudication  such  order  may  be  made  upon  the  bank- 
rupt or  a  mere  agent  of  the  bankrupt  not  claiming  adverse  interest,  where 
a  receiver  has  been  appointed.®^ 

However,  if  the  order  be  upon  an  officer  holding  under  legal  process,  it 
may  not,  of  course,  be  made  before  adjudication,  for  until  then  the  officer 
is  an  adverse  claimant  and  not  even  constructively  a  mere  agent  of  the 
bankrupt.®  2 

§  1819.  Summary  Orders  on  Bankrupt. — If  the  bankrupt  refuses 
to  turn  over  property  in  his  possession  or  under  his  control,  be- 
longing to  the  creditors,  he  may  be  summarily  ordered  to  do  so  by 
the  bankruptcy  court,  upon  due  notice  and  hearing,  under  penalty 
of  contempt. S3 

In  re  Purvine,  2  A.  B.  R.  787,  96  Fed.  192  (C.  C.  A.  Tex.):  "It  is  the  duty 
of  the  bankrupt  to  deliver  to  the  trustee  all  property  subject  to  his  debts. 
Upon  his  failure  to  make  such  delivery  he  may  be  ordered  by  the  court  to 
do  so.     Unquestionably,  the  court  has  this  power." 

In  re  Davis,  9  A.  B.  R.  674  (D.  C.  Tex.):  "That  jurisdiction  exists  generally 
to  require,  in  a  summary  manner,  the  bankrupt  or  a  third  person  to  pay  over 
money    or   to     surrender    other   property    in    his   possession     belonging    to     the 


81.  Impliedly,  In  re  Rosenblatt,  16 
A.  B.  R.  306,  143  Fed.  663  (D.  C. 
Penn.);  In  re  Franklin,  28  A.  B.  R. 
278,  197  Fed.  591  (D.  C.  Pa.);  obiter. 
In  re  Zotti,  26  A.  B.  R.  334,  186  Fed. 
84  (C.  C.  A.  N.  Y.,  affirming  23  A.  B. 
R.  304,  178  Fed.  304),  quoted  at  §  1807. 

88.   See  ante,   §   1662. 

83.  Mueller  v.  Nugent,  7  A.  B.  R. 
224,   184  U.   S,   1;   In  re   DeGottardi,   7 

A.  B.  R.  723,  114  Fed.  328  (D.  C. 
Calif.);  In  re  Deuell,  4  A.  B.  R.  60, 
100  Fed.  633  (D.  C.  Mo.);  In  re  Miller, 
5  A.  B.  R.  184,  105  Fed.  57  (D.  C. 
Iowa) ;  In  re  Levin,  6  A.  B.  R.  743  (D. 
C.  N.  Y.);  In  re  Goldfarb,  12  A.  B. 
R.  386;  131  Fed.  643  (D.  C.  Ga.) ;  In 
re  Oliver,  2  A.  B.  R.  783,  96  Fed.  85 
(D.  C.  Calif.);  In  re  Schlesinger,  4  A. 

B.  R.  361,  102  Fed.  117  (C.  C.  A.  N. 
Y.,  affirming  3  A.  B.  R.  342,  97  Fed. 
930);  In  re  McCormick,  3  A.  B.  R. 
340,  99  Fed.  56  (D.  C.  N.  Y.) ;  In  re 
Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D. 

C.  Wis.);  Schweer  v.  Brown,  12  A. 
B.  R.  178,  103  Fed.  117  (C.  C.  A.  Ark.); 
In  re  Gerstel,  10  A.  B.  R.  411,  123  Fed. 
166  (D.  C.  Ills.);  In  re  Wilson,  8  A. 
B.  R.  612,  116  Fed.  419  (D.  C.  Ark.); 
In  re  Leinweber,  12  A.  B.  R.  175,  128 
Fed.  641  (D.  C.  Conn.);  In  re  Ander- 
son, 4  A.  B.  R.  640  (D.  C.  S.  C,  re- 
versed, on  other  grounds,  McGahan  v. 
Anderson,  7  A.  B.  R.  641,  113  Fed. 
115);  Samel  v.  Dodd,  16  A.  B.  R.  166, 
142  Fed.  68  (C.  C.  A.  Ga.);  obiter. 
Trust   Co.  V.  Wallis,   11  A.   B.   R.  360, 


136  Fed.  464  (C.  C.  A.  Penn.);  In  re 
Schachter,  9  A.  B.  R.  -499,  109  Fed. 
1010-1015   (D.   C.   Ga.);   In  re  Tudor,  2 

A.  B.  R.  808,  96  Fed.  942  (D.  C.  Colo.); 
In  re  Tudor,  4  A.  B.  R.  78,  100  Fed. 
796  (D.  C.  Colo.);  impliedly,  Boyd  v. 
Glucklich,  8  A.  B.  R.  393,  116  Fed.  131 
(C.  C.  A.  Iowa) ;  impliedly.  In  re 
Frankfort,  15  A.  B.  R.  210  (D.  C.  N. 
Y.);  impliedly,  In  re  Henderson,  12  A. 

B.  R.  351,  130  Fed.  385  (D.  C.  Pa.); 
obiter.  In  re  Adler,  13  A.  B.  R.  19,  139 
Fed.  503  (D.  C.  Tenn.) ;  inferentially. 
In  re  Lasch,  13  A.  B.  R.  158  (D.  C. 
Penn.) ;  obiter,  inferentially.  In  re  Fel- 
son,  10  A.  B.  R.  716,  134  Fed.  388   (D. 

C.  N.  Y.) ;  instance.  In  re  Weinreb,  16 

A.  B.  R.  702,  146  Fed.  243  (C.  C.  A. 
N.  Y.) ;  instance.  In  re  Friedman,  2  A. 

B.  R.  307  (Ref.  N.  ¥.).  Instance,  bank 
deposit  as  "Manager"  treated  as  indi- 
vidual. In  re  Kurtz,  11  A.  B.  R.  129, 
125  Fed.  992  (D.  C.  Penn.);  [1867]  In 
re  Salkey,  31  Fed.  Cas.  No.  13,253,  11 
N.  B.  Reg.  423;  [1867]  In  re  Dresser, 
Fed.  Cas.  4,077;  [1867]  In  re  Peltasohn, 
Fed.  Cas.  10,912;  [1867]  In  re  Kemp- 
ner.  Fed.  Cas.  7,689;  [1867]  In  re 
Speyer,  Fed.  Cas.  13,339.  Contra,  In 
re  Ogles,  2  A.  B.  R.  514  (Ref.  Tenn.); 
In  re  Mize,  23  A.  B.  R.  577,  172  Fed. 
945   (D.  C.  Ala.);   In  re  Cramer,  33  A. 

B.  R.  637,  175  Fed.  879  (D.  C.  Mass.), 
quoted  at  §  1850;  obiter.  In  re  Pea- 
cock, 24  A.  B.  R.  159,  178  Fed.  851  (D. 

C.  N.  Car.);  In  re  Lippman,  25  A.  B. 
R.  874,  184  Fed.  551  (D.  C.  N.  ¥.■> 


S    1819  SUMMARY    JURISDICTION.  1713 

bankrupt's  estate,  to  which  no  adverse  title  is  asserted,  seems  to  be  well  set- 
tled by  recent  adjudications;  and  the  payment  or  surrender,  in  the  one  case 
or  the  other,  may  be  required,  notwithstanding  the  person  against  whom  the  or- 
der is  directed  may  not  consent  to  the  jurisdiction  of  the  court." 

In  re  Smith,  3  A.  B.  R.  95,  100  Fed.  795  (D.  C.  Ga.):  "It  is  clear  to  my 
mind  that  the  property  having  been  found  in  the  possession  of  the  bankrupt, 
the  court  is  authorized  to  direct  the  trustee  to  take  charge  of  it.  This  is,  of 
course,  not  a  final  decision,  and  if  Mrs.  Smith  can  in  the  progress  of  the  case 
demonstrate  her  title  to  the  property  she  is  permitted  to  do  so." 

Ripon  Knitting  Works  v.  Schreiber,  4  A.  B.  R.  399,  101  Fed.  810  (D.  C. 
Wash.,  affirmed,  on  review,  in  104  Fed.  1006):  "To  the  merely  formal  objec- 
tion that  the  bankruptcy  law  does  not  confer  power  upon  the  court  to  com- 
pel a  bankrupt  to  surrender  his  estate  to  a  trustee,  there  are  two  sufficient  an- 
swers. In  the  first  place,  the  act  does  give  the  power  specifically.  The  seventh 
section  requires  the  bankrupt  to  'submit  to  an  examination  concerning  the  con- 
ducting of  his  business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  cred- 
itors and  other  persons,  the  amount,  kind  and  whereabouts  of  his  property,  and, 
in  addition,  all  matters  which  may  affect  the  administration  and  settlement  of 
his  estate.'  Subdivision  7  of  §  '3  expressly  confers  power  upon  the  court  to 
'cause  the  estates  of  bankrupts  to  be  collected,  reduced  to  money  and  distrib- 
uted, and  determine  controversies  in  relation  thereto;'  and  subdivision  13  of  the 
same  section  also  expressly  confers  power  upon  the  court  to  'enforce  obedience 
by  bankrupts,  officers,  and  other  persons  to  all  lawful  orders,  by  fine  or  impris- 
onment, or  fine  and  imprisonment.'  " 

In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  563  (C.  C.  A.  Mo.,  in  lower  court,  3 
A.  B.  R.  746,  96  Fed.  308):  "There  can  be  no  doubt  that  under  the  general 
rules  of  law  and  under  these  specific  provisions  of  the  Bankrupt  Act,  the  court 
and  the  referee  were  vested  with  the  right  and  subjected  to  the  duty  of  making 
the  necessary  orders  to  require  the  bankrupt  and  all  other  persons  who  had 
the  possession  and  control  of  the  property  of  the  bankrupt  estate  to  surrender 
and  deliver  it  to  the  trustee.  Such  orders  constitute  one  of  the  essential 
means  by  which  the  court  and  the  referee  are  empowered  to  collect  the 
estate  of  the  bankrupt.  It  is  a  broad  and  comprehensive  power,  and  great 
caution  should  be  exercised  to  observe  its  limits  and  to  issue  under  it  only 
lawful  orders.  But,  without  its  lawful  exercise,  the  administration  of  the 
estates  of  bankrupts  would  in  many  cases  be  so  complicated  and  tedious  that 
all  the  assets  would  be  wasted  in  litigation,  and  the  beneficent  purpose  of 
the  bankrupt  law  would  fail  of  accomplishment.  Two  essential  facts  limit 
this  power  and  condition  its  lawful  exercise.  They  are  that  the  money  or  prop- 
erty directed  to  be  delivered  to  the  trustee  or  other  officer  of  the  court  is  a  part 
of  the  bankrupt  estate,  and  that  the  bankrupt  or  person  ordered  to  deliver 
it  has  it  in  his  possession  or  under  his  control  at  the  time  that  the  order  of 
delivery  is  made.  If  the  property  is  not  a  part  of  the  estate,  obviously  no  law- 
ful order  for  its  delivery  to  the  trustee  can  be  made.  If  the  money  or  prop- 
erty in  controversy  was  a  part  of  the  estate  of  the  bankrupt,  but  before  the 
order  for  its  delivery  is  made  he  has  squandered,  disposed  of,  or  lost  it,  so 
that  it  is  not  in  his  control  or  possession,  and  he  cannot  obtain  and  deliver 
it  at  the  time  the  order  of  delivery  is  made,  or  within  a  reasonable  time 
thereafter,  it  cannot  be  a  lawful  order,  because  the  court  may  not  order  one 
to  do  an  impossibility,  and  then  punish  him  for  refusal  to  perform  it.  The 
punishment  of  the  bankrupt  for  such  acts  must  be  sought  under  the  pro- 
visions of  the  bankrupt  law  relative  to  the  fraudulent  concealment  of  the 
property  of  the  estate  and  the  making  of  false  oaths  relative  thereto.  But,  if  it 
appears    to   the   satisfaction   of   the   referee   or   the   court   that   property    of   the 
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bankrupt  estate  is  in  control  or  possession  of  the  bankrupt,  a  lawful  order  for 
its  delivery  to  the  trustee  may  be  made,  and  a  refusal  to  obey  this  order  may 
be  punished  as  a  contempt  of  court,  both  under  the  general  law  relative  to  con- 
tempts and  under  the  specific  provisions  of  the  Bankrupt  Act." 

Obiter,  In  re  Barton  Bros.,  18  A.  B.  R.  100,  149  Fed.  620  (D.  C.  Ark.):  "Un- 
der the  general  rules  of  law,  and  under  the  specific  provisions  of  the  Bank- 
ruptcy Act,  a  court  of  bankruptcy  has  power  and  jurisdiction  to  make  an  or- 
der requiring  the  bankrupt  to  pay  or  deliver  to  his  trustee  in  bankruptcy 
money  or  other  property  found  to  be  in  his  possession  or  control,  consti- 
tuting a  part  of  his  estate  in  bankruptcy,  and  which  he  has  not  surrendered 
or  accounted  for,  and  to  enforce  his  obedience  to  such  order  by  commitment 
as  for  contempt. 

"Two  essential  facts  condition  the  lawful  exercise  of  the  power  to  require 
a  bankrupt  or  other  person  to  pay  or  deliver  to  the  trustee  money  or  property 
in  his  possession.  They  are  that  the  money  or  property  directed  to  be  de- 
livered to  the  trustee  is  a  part  of  the  bankrupt  estate,  and  that  the  bankrupt 
or  person  ordered  to  deliver  it  has  it  in  his  possession  or  under  his  control 
at  the  time  the  order  of  delivery  is  made." 

In  re  Kane,  10  A.  B.  R.  478,  125  Fed.  984  (D.  C.  Penn.):  "It  is  not  intended 
to  punish  the  bankrupt  for  concealing  assets  from  his  trustee,  for  which  the  law 
otherwise  provides;  nor  for  frauds  or  delinquencies  of  which  he  may  appear 
to  be  guilty.'' 

In  re  Cotton  Co.,  14  A.  B.  R.  194,  134  Fed.  477  (D.  C.  Ark.):  "On  behalf 
of  the  respondent  it  is  urged  that,  to  warrant  a  finding  against  respondent, 
the  evidence  must  be  beyond  reasonable  doubt;  that  in  view  of  the  fact  that, 
if  an  order  is  made  requiring  the  respondent  to  pay  over  the  money,  and  he 
fails  to  comply  with  it,  he  will  be  imprisoned  for  contempt  of  court,  it  is  urged 
that  the  proceeding  must  be  treated  as  a  criminal  proceeding,  and  be  gov- 
erned by  the  same  rules.  This  court  cannot  assent  to  this  proposition.  If  the  fact 
that  a  failure  to  comply  with  the  order  of  the  court  may  result  in  imprison- 
ment of  the  respondent  for  contempt  makes  it  a  criminal  case,  many  proceed- 
ings, and  especially  proceedings  in  courts  of  equity,  would  have  to  be  treated  as 
criminal  proceedings.  The  failure  on  the  part  of  a  defendant  to  execute  a  con- 
veyance decreed  by  a  court  of  equity  in  a  proceeding  for  specific  performance 
may  be  enforced  by  imprisonment  as  for  contempt.  Refusal  to  answer  interroga- 
tories in  a  bill  of  discovery,  refusal  to  pay  alimony  in  a  divorce  suit,  disobe- 
di-^.nce  to  a  writ  of  mandamus,  or  violation  of  injunction  may  result  in  such  pun- 
ishment; but  no  one  will  contend  that  for  this  reason  such  proceedings  are  in  the 
nature  of  criminal  actions.  The  punishment  for  contempt  in  bankruptcy  pro- 
ceedings is  simply  for  disobedience  of  the  judgment  of  the  court  after  it  is  found 
that  the  respondent  has  money  or  property  belonging  to  the  bankrupt  estate 
in  his  possession  or  under  his  control,  and,  although  able  to  comply  with  the 
order  of  the  court,  willfully  refuses  to  do  so.  These  provisions  in  the  Bankrupt 
Act,  authorizing  courts  of  bankruptcy  to  eriforce  obedience  to  their  orders  by 
punishment  as  for  contempt  are  neither  novel  nor  unusual.  They  were  in- 
cluded in  every  Bankruptcy  Act,  and  similar  provisions  have  been  enacted  by 
almost  every  State  in  the  Union,  including  the  State  of  Arkansas.  In  proceed- 
ings supplemental  to  or  in  aid  of  execution,  courts  are  authorized  by  these  stat- 
utes to  enforce  the  surrender  of  assets  subject  to  execution,  and  for  this  purpose 
may  commit  to  jail  any  person  refusing  to  comply  with  such  order." 

In  re  Baum,  22  A.  B.  R.  295,  169  Fed.  410  (C.  C.  A,  Ark.):  "An  adjudication  in 
bankruptcy  operates  to  transfer  to  the  trustee  the  title  to  all  of  the  property 
of  the  bankrupt  which  was   subject  to   distribution   among  his   creditors,   and,   if 
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it  appears  to  the  satisfaction  of  the  court  that  property  of  the  bankrupt's  estate 
is  in  the  control  or  possession  of  the  bankrupt,  a  lawful  order  for  its  delivery- 
may  be  made." 

Partners  of  a  bankrupt  partnership  are  subject  thereto.®* 

§  1820.  No  Matter  in  What  Capacity  Bankrupt  Holds. — No  mat- 
ter in  what  capacity  the  bankrupt  may  be  holding,  if  he  have  actual  posses- 
sion, custody  or  control",  it  is  the  bankruptcy  court  to  which  resort  must 
be  had.®^ 

Thus,  the  bankrupt  cannot  refuse  to  turn  over  money  on  the  ground  that 
it,  or  part  of  it,  is  the  property  of  others  from  whom  he  has  fraudulently 
concealed  it;  especially  where  the  owners  thereof,  being  unable  to  trace  the 
money,  have  proved  claims  against  the  estate  as  general  creditors.*^ 

Even  if  his  possession  be  not  exclusive,  yet  the  jurisdiction  of  the  bank- 
ruptcy court  may  not  necessarily  be  defeated ;  *'^  and  the  trustee  may  enter 
the  private  residence  of  the  bankrupt,  or  upon  his  exempt  homestead,  to 
gain  possession,  even  though  it  be  exempt  from  entrance  for  levy  of  execu- 
tion.*® 

§  1821.  Officers  of  Bankrupt  Corporation,  Subject. — Thus,  the  of- 
ficers of  a  bankrupt  corporation  are  subject  to  such  summary  jurisdiction, 
as  being  "the  bankrupt. "^^ 

Babbitt,  trustee,  v.  Dutcher,  216  U.  S.  102,  23  A.  B.  R.  519:  "Respondents, 
as    officers   of   the    bankrupt   company,    asserted    no    adverse    claim,    but    denied 

84.  In  re  Shaffer  &  Stern,  36  A.  B.  erty  was  held  by  the  bankrupt  as  agent 
R.  54,  185  Fed.  549  (D.  C.  N.  Y.),  of  the  mortgagee  and  peaceably  deliv- 
where  the  affairs  were  commingled  ered  over  by  him  to  the  marshal, 
with  those  of  a  corporation  formed  to  Compare,  on  the  facts.  In  re  Em- 
take  over  the  assets,  without  assuming  rich,  4  A.  B.  R.  01,  101  Fed.  231  (D.  C. 
the   liabilities   of  the   failing  firm.  Penn.). 

85.  Hebert  v.  Crawford,  228  U.  S.  Hatch  v.  Curtin,  19  A.  B.  R.  82,  154 
204,  30  A.  B.  R.  24,  quoted  at  §  1807,  Fed.  791  (C.  C.  A.  Mass.),  where  the 
wherein  bankrupts  were  left  in  charge  bankrupt  had  possession  of  notes,  etc., 
of  their  crop  of  rice  as  agents  of  the  and  proceeds  of  same,  whicfi  were 
buyers  of  the  rice  in  order  to  harvest  it.  claimed  to  be  held  simply  as  trustee. 
In  re  Moody,  12  A.  B.  R.  718,  jurisdictional  questions  later  being 
131  Fed.  525   (D.   C.   Iowa),  where  the  waived,  however. 

bankrupt  was  in  actual  possession  but  In  re  Franklin,  etc.,  Co.,  28  A.  B.  R. 

was  holding  as  "agent"  for'  an  adverse  278,   197   Fed.   591    (D.    C.   Fa.), 
claimant.                           ,^       ,,             »     „  86.    Cummings   v.    Synnott,   25   A.    B. 

Inferentially,  In  re  Mundle    14  A.  B.  r.  §59,  184  Fed.  718  (C.  C.  A.  Pa.). 
R.  680,  139  Fed.  691  (D.  C.  N.  Y.) ;  In  q~    |   r         ^-  „       t  v,       ^     \    ^ 

re  Reynolds,  13  A.  b'   R.  345,  133  Fed.  r%  ^"^^'q^l    f/h     .Vm''°r    vA 

584    (D.   C.   Mont.).  ^-   ^-   ^^^'   ^^   ^^^-   50^    (°-    '^-   V'-)- 

In  re  Reynolds,  11  A.  B.  R.  258,  127  88.  Obiter,  In  re  Coffman,  1  A.  B.  R. 

Fed.    760    (D.    C.    Mont.),    where    the  530,  93  Fed.   432   (D.   C.  Tex,), 
bankrupt   was   a   chattel  mortgagor   in  89.  In  re  Alphin  &  Lake  Cotton  Co., 

actual  possession.  14   A.    B.   R.    194,   134   Fed.   477    (D.    C. 

In  re  Smith,  3  A.  B.  R.  95,  100  Fed.  Ark.) ;   In  re  Famous   Clothing  Co.,  34  * 

795    (D.   C.    Ga.),   where   the   bankrupt  A.  B.  R.  780,  179  Fed.  1015   (D.  C.  N. 

was   in   actual   possession   as   agent   of  Y.) ;  instance,  In  re  Meier,  35  A.  B.  R. 

wife.  272,   183  Fed.   799    (C.   C.   A.   Mo.);   in- 

In  re  Bender,  5  A.  B.  R.  632,  106  Fed.  stance.   In   re   Kornit   Mfg.    Co.,    27    A. 

873   (D.   C.  Ark.),  in  which  case  prop-  B.  R.  344,  192  Fed.  392  (D.  C.  N.  J.). 
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that  the  corporate  records  and  stock  books  were  'documents  relating  to  the 
property  of  the  bankrupt,'  and  asserted  that  therefore  the  trustee  in  bank- 
ruptcy was  not  entitled  to  their  possession.  We  have  no  doubt  that  the  books 
and  records  in  question  passed,  on  adjudication,  to  the  trustee,  and  belong 
in  the  custody  of  the  bankruptcy  court,  and,  there  being  no  adverse  holding, 
that  the  bankruptcy  court  had  power  upon  a  petition  and  rule  to  show  cause 
to  compel  their  delivery  to  the  trustee." 

Obiter,  In  re  Royce  Dry  Goods  Co.,  13  A.  B.  R.  267,  133  Fed.  100  (D.  C. 
Mo.) :  "Is  it  any  answer  in  law  to  say  that  such  assets  is  the  obligation  of  the 
legal  entity,  the  corporation,  and  not  of  the  active,  managing  officer?  The 
artificial  being,  the  corporation,  breathes,  lives,  and  acts  by  and  through  its 
managing  officers.  It  has  no  hands  to  hold  and  no  pockets  to  conceal  prop- 
erty. The  actual  custody  and  control  of  its  assets  are  in  and  by  its  manager  and 
director.  *  *  *  So  it  should  follow  that,  for  the  assets  intrusted  to  the  hands 
of  the  managing  officers  of  the  bankrupt  concern,  they  are  jointly  and  severally 
liable." 

Inferentially,  In  re  Alphin  &  Lake  Cotton  Co.,  12  A.  B.  R.  654,  131  Fed.  826  (D. 
C.  Ark.) :  "Lake  and  Alphin,  being  officers  of  the  bankrupt  corporation,  it  was 
their  duty,  under  the  law,  to  prepare  and  make  oath  to  the  schedules  of  assets 
and  liabilities  of  their  corporation,  as  corporations  can  only  act  through  their 
officers.  In  fact,  for  this  purpose,  and  informing  the  trustee  or  referee  as 
to  the  assets  of  their  bankrupt  concern,  they  are  the  real  parties;  the  word 
'persons,'  as  used  in   the   Bankruptcy  Act,   including  'officers   of  corporations.' " 

In  re  Muncie  Pulp  Co.,  14  A.  B.  R.  73,  139  Fed.  546  (C.  C.  A.  N.  Y.) :  "Surely, 
the  bankrupt  law  is  not  so  vitally  defective  that  the  court  cannot  direct  the 
president  of  the  bankrupt  corporation  to  turn  over  property  of  the  bankrupt 
in  his  hands  or  under  his  control." 

Indeed,  the  president  of  a  bankrupt  corporation,  who  had  been  employed 
by  it  to  make  inventions,  was  held  subject  to  a  summary  order  of  the  bank- 
ruptcy court  requiring  him  to  assign  to  the  trustee  pending  applications  for 
patents  thereon. ^^ 

§  1822.  Summary  Orders  on  Agents  and  Others. — Also,  if  the 
property  is  in  the  hands  of  a  mere  agent  of  the  bankrupt,  or  of 
one  holding  without  claim  of  any  beneficial  interest  therein  (other, 
perhaps,  than  for  his  undisputed  charges  as  bailee),  and  the  agent 
or  person  in  possession  refuses  to  surrender  it  to  the  trustee,  the 
bankruptcy  court  may,  upon  due  notice  and  hearing,  summarily 
order  the  agent  or  person  in  possession  to  surrender  it,  under  pen- 
alty of  punishment  for  contempt;  and  a  plenary  suit  is  not  neces- 
sary. ^^ 

90.  In  re  Cantelo  Mfg.  Co.,  26  A.  B.  198  U.  S.  539;  obiter,  In  re  Peacock,  24 

R.  57,  185  Fed.  376   (D.   C.  Me.).   'But  A.   B.   R.   159,   178   Fed.   851    (D.   C.   N. 

compare  ante,  §  959.  Car.);    In   re   Logan,   38   A.   B.   R.   543, 

93.  In  re  Muncie  Pulp  Co.,  14  A.  B.  196  Fed.  678  (D.  C.  N.  Y.) ;  obiter,  John- 

R.  71,  139   Fed.  546   (C.   C.  A^N.   Y.);  ston  v.   Spencer,   27  A.   B.   R.   800,   195 

obiter.   Trust   Co.   v.  Wallis,   11   A.   B.  Fed.  215  (C.  C.  A.  Colo.). 

R.  360,  136  Fed.  464  (C.  C.  A.  Penn.) ;  Instance,  In  re  Davis,  9  A.  B.  R.  674- 

impliedly.   In   re   Feldser,   14  A.    B.   R.  (D.     C.    Tex.),    quoted    ante,    §    1819: 

216,  134  Fed.  307  (D.  C.  Penn.);  obiter,  Bank   holding  proceeds    of   sale,   made 

■Whitney  v.   Wenman,   14  A.   B.   R.   49,  within  the  four  months  period,   of  the 
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Mueller  v.  Nugent,  184  U.  S.  1,  7  A.  B.  R.  224  (reversing  In  re  Nugent,  5 
A.  B.  R.  176,  105  Fed.  581,  and  affirming  the  lower  court,  4  A.  B.  R.  747,  104 
Fed.  530;  for  referee's  decision,  same  case,  see  2  N.  B.  N.  &  R.  714;  distin- 
guished and  explained  in  Jacquith  v.  Rowley,  9  A.  B.  R.  529,  188  U.  S.  620,  and 
In  re  Wells,  8  A.  B.  R.  75,  114  Fed.  222) :  "The  proposition  was  that,  as  matter 
of  law,  where  property  of  the  bankrupt  has  come  into  the  hands  of  a  third 
party  before  the  filing  of  the  petition  in  bankruptcy,  as  the  agent  of  the  bank- 
rupt, and  to  which  he  asserts  no  adverse  claim,  the  bankruptcy  court  has  no 
power  by  summary  proceedings  to  compel  the  surrender  of  the  property  to  the 
trustee  in  bankruptcy  duly  appointed. 

"In  other  words,  the  question  reduces  itself  to  this:  Has  the  bankruptcy 
court  the  power  to  compel  the  bankrupt,  or  his  agent,  to  deliver  up  money  or 
other  assets  of  the  bankrupt,  in  his  possession  or  that  of  some  one  for  him, 
on  petition  and  rule  to  show  cause?  Does  a  mere  refusal  by  the  bankrupt 
or  his  agent  so  to  deliver  up  oblige  the  trustee  to  resort  to  a  plenary  suit  in 
the  Circuit  Court  or  a  State  court,  as  the  case  may  be? 

"If  it  be  so,  the  grant  of  jurisdiction  to  cause  the  estates  of  bankrupts  to  be 
collected,  and  to  determine  controversies  relating  thereto,  would  be  seriously 
impaired,  and,  in  many  respects,  rendered  practically  inefficient. 

"The  bankruptcy  court  would  be  helpless  indeed  if  the  bare  refusal  to  turn 
over  could  conclusively  operate  to  drive  the  trustee  to  an  action  to  recover 
as  for  indebtedness,  or  a  conversion,  or  -to  proceedings  in  chancery,  at  the 
risk  of  the  accompaniments  of  delay,  complication,  and  expense,  intended  to  be 
avoided  by  the  simpler  methods  of  the  Bankrupt  Law.'' 

Thus,  as  to  the  bankrupt's  bank  deposit. 8* 

In  re  Kane,  12  A.  B.  R.  445,  131  Fed.  386  (D.  C.  N.  Y.) :  "*  *  *  the 
bankruptcy  court  had  authority  and  jurisdiction  in  a  summary  proceeding  to 
compel  the  delivery  to  the  trustee  of  money  or  other  property  belonging  to 
the  bankrupt,  where  it  appears  that  such  property  is  merely  held  as  agent  or 
bailee,  and  where  it  is  withheld  from  the  possession  of  the  trustee."  This  was 
the  case  of  an  order  on  a  bank  to  turn  over  bankrupt's  deposit. 

Thus,  as  to  the  wife's  possession  without  any  claim  of  adverse  interest.®" 

In  re  Moore,  5  A.  B.  R.  151,  104  Fed.  896  (D.  C.  W.  Va.) :  "While  title  to 
property  or  moneys  claimed  by  the  trustee  to  belong  to  the  bankrupt  are  not 
ordinarily  to  be  tried  by  the  District  Court,  and  the  claims  of  ownership  of 
adverse  claimants  summarily  be  passed  upon  and  determined  by  this  court, 
yet,  the  ownership  not  being  contested,  the  trustee  should  not  be  driven  to 
his  action  to  obtain  possession  of  property  of  the  bankrupts  simply  because 
such  property  is  in  the  possession  or  custody  of  another  not  claiming  own- 
ership thereof.  Were  this  the  case,  the  trustee  might  be  compelled  to  insti- 
tute suit  for  every  separate  item  of  the  bankrupt's  estate  not  in  the  personal, 
physical  possession  of  the  bankrupt  at  the  date  of  the  adjudication;  and  the 
malice,  caprice,  or  whim  of  the  bankrupt,  or  the  various  parties  who  chanced 
to  have  physical  control  of  portions  of  the  bankrupt's  estate  at  that  date,  could, 
on  any  pretext,  or  without  pretext,  nullify  the  entire  purpose  of  the  act." 

entire  stock  of  merchandise,  as  trustee  94.   In   re   Michaels   &   Lindeman,   27 

to  pro  rate  among  all  creditors  cannot,  A.   B.   R.   299.   194   Fed.   552    (D.   C.   N. 

by  applying  the  same  on  its  own  claim  Y.). 

after   adjudication    (or   after  the   filing  95.  Instance,  In  re  Cox,  29  A.  B.  R. 

of  the  petition),  become  thereby  an  ad-  456,  199  Fed.  952   (D.  C.  N.  Mex.). 

verse     claimant:     it     remains     a    mere 

agent. 
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Thus,  as  to  the  books  and  documents  of  a  bankrupt  corporation  in  the 
hands  of  its  officer  in  another  district.^^ 

Thus  as  to  the  wife's  possession  where  her  possession  is  colorable  merely. 

In  re  Friedman,  18  A.  B.  R.  712,  153  Fed.  939  (D.  C.  N.  Y.,  affirmed  in  20 
A.  B.  R.  37,  161  Fed.  260,  C.  C.  A.):  "The  story  of  Celia  Friedman  is  in- 
herently preposterous,  as  well  as  demonstrably  false.  I  am  convinced  that 
she  received  (contemporaneously  with  the  sale)  $3,850,  and  has  since  acted 
as  the  confederate  of  her  hiding  husband.  Considering  the  relationship  be- 
tween Mrs.  Friedman  and  LevinsoH,  and  the  connection  by  marriage  with 
Wiltchick,  I  am  convinced  that  the  three  have  been  acting  in  concert  to 
protect  the  proceeds  of  the  Friedman  fraud  from  creditors.  *  *  *  It  may  be 
admitted  that  the  District  Court  on  the  bankruptcy  side  has  no  power  sum- 
marily to  try  a  question  of  title,  if  any  real  question  of  title  exists.  It  may 
also  be  admitted  that  the  same  court  has  no  power  summarily  to  order  the 
appropriation  by  a  receiver  or  a  trustee  of  property  obtained  from  the  bank- 
rupt either  by  fraud  upon  him  or  in  pursuance  of  his  intent  to  hinder,  delay  or 
defraud  his  creditors,  if  any  property  was  so  obtained.  But  if  property  which 
had  once  been  in  the  possession  of  the  bankrupt  is  found  in  the  possession  of 
any  person,  and  such  person  is,  in  the  opinion  of  the  court,  very  clearly  but 
a  cover  or  receptacle  for  that  property  which  as  between  that  other  person 
and  the  bankrupt  is  still  the  property  of  the  bankrupt,  or  if  (to  vary  the 
simile)  the  person  who  holds  property  which  was  formerly  in  the  possession 
of  the  bankrupt  is  but  the  alter  ego  of  the  bankrupt,  then  a  summary  order  is 
proper,  and  no  pretended  instruments  of  transfer,  no  apparatus  of  conveyances, 
.should  prevail." 

In  re  Eddleman,  19  A.  B.  R.  45,  154  Fed.  160  (D.  C.  Ky.) :  "The  bankrupt, 
however,  rushed  all  the  $2,057.29  over  to  his  wife,  and  we  see  no  reason  why 
she  might  not  be  regarded  as  his  agent  and  stakeholder  in  respect  to  it,  and 
iv  is  clear  that  when  the  petition  in  bankruptcy  was  filed,  and  when  the  ad- 
judication was  made,  sl^e  had  in  her  hands  of  money  belonging  to  the  bank- 
rupt the  difference  between  $2,057.29  and  $1,605,  viz.,  $452.29.  It  is  not  too 
much  to  assume  that  this  sum  was  in  easy  reach  of  the  husband.  Certainly 
it  was  his  property,  and  belonged  to  the  bankrupt's  estate  eo  instanti  the 
adjudication.  Under  section  29  of  the  act,  it  might  have  been  a  somewhat 
serious  matter  to  interfere  with  it.  We  shall  not  assume  that  any  criminal 
act  was  committed  with  respect  to  it,  but  shall  assume  that  it  remains  intact. 
Courts  could  not  tolerate,  and  this  court  would  be  far  from  encouraging,  any 
practices  by  which  bankrupt  debtors  could  convert  their  property  into  money 
on  the  eve  of  failure  and  deliver  it  over  to  wives,  and  then  insist  that  the  latter 
are  adverse  claimants,  hoping  thus  to  evade  the  powers  of  the  bankruptcy 
tribunals.  Under  such  circumstances,  the  wife  should  be  regarded  as  agent  of 
the  husband,  and  treated  accordingly." 

Thus  as  to  other  relatives. ^^     Thus,  as  to  assignees. ^^ 

96.  Babbitt  v.  Dutcher,  216  U.  S.  102,  S5.  In  this  case,  however,  it  doeS  not 
23  A.  B.  R.  519,  quoted  at  §  1821.  appear  that  the  assignee  still  had  pos- 

97.  In  re  Friedman,  20  A.  B.  R.  37,  session.  Indeed,  the  inference  is  to  the 
161  Fed.  260  (C.  C.  A.  N.  Y.,  affirming  contrary.  See  also,  ante,  §  1665.  In 
38  A.   B.   R.   712).  re  Hays,  24  A.  B.  R.  691,  181  Fed.  674 

98.  Compare,  Louisville  Trust  Co.  v.  (C.  C.  A.  Ohio),  quoted  at  §  1665. 
Comingor,   7   A.   B.    R.   421,    184   U.    S. 
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Obiter,  In  re  Knickerbocker,  10  A.  B.  R.  383,  121  Fed.  1004  (D.  C.  N.  Y.) : 
■"Wiien,  however,  sucli  property  is  merely  lield  in  the  capacity  of  agent  or 
bailee,  the  person  holding  it  has  no  adverse  claim  thereto.  *  *  *  In  such 
case  the  referee  has  jurisdiction  by  summary  procedure  to  compel  the  delivery 
to  the  trustee  of  property  belonging  to  the  bankrupt  estate,  and  withheld  from 
iiis  possession  and  control." 

Thus,  as  to  a  "seat"  or  "membership"  in  a  stock  exchange,  the  stock  ex- 
change holding  the  proceeds  of  sale  of  the  seat,  not  being  an  adverse  holder.^" 
Thus,  as  to  compelling  a  treasurer  to  file  schedules. ^ 

One  who  not  only  denies  possession,  but  also  makes  no  claim  of  title  to 
property  which  is  alleged  to  be  in  his  possession,  cannot  consistently  ob- 
ject to  summary  proceedings  for  the  recovery  of  such  property,  on  the 
ground  that  he  is  an  "adverse  claimant.''  ^ 

§  1822^.  State  Institution  as  Depositary  of  Funds  of  Bankrupt 
Estates. — It  has  been  held  that  upon  the  failure  of  a  state  corporation, 
which  has  been  appointed  a  depositary  of  the  money  of  bankrupt  estates, 
and  which  is  in  charge  of  the  state  superintendent  of  banking,  the  bank- 
ruptcy court  cannot  exercise  summary  jurisdiction  to  order  such  corpora- 
tion to  pay  over  to  the  officers  of  that  court,  the  funds  deposited  with  it  as 
depositary.3 

§  1823.  Corporation  Agent  of  Bankrupt,  Subject  Thereto. — And 

it  has  such  jurisdiction  even  where  the  agent  is  a  corporation,  the  order 
being  made  upon  the  officer  or  officers  of  the  agent  corporation.* 

In  re  Berkowitz,  22  A.  B.  R.  227,  173  Fed.  1012  (D.  C.  N.  J.):  "I  regard  it 
as  a  serious  reflection  upon  the  administration  of  the  Bankruptcy  Act  when  a 
merchant  can  organize  a  corporation,  transfer  all  of  his  assets  to  the  corpora- 
tion, continue  his  business  in  the  same  manner  as  he  had  before  such  transfer 
f'xcept  for  a  change  in  the  name  over  his  door,  and  after  he  has  been  adjudicated 
a  bankrupt,  continue  to  conduct  his  business  as"  theretofore  except  for  the  change 
cf  the  name  under  which  he  is  doing  business.  Under  such  circumstances, 
where  the  bankruptcy  court  has  before  it  the  sworn  testimony  of  the  bankrupt  as 
to  the  transaction  whereby  he  disposed  of  his  property  to  the  corporation,  and 
v/here  that  evidence  shows  that  the  transfer  was  null  and  void,  it  seems  to  me 
that  without  regard  to  the  authorities  cited  above,  the  court  could  summarily 
take  possession  of  the  property  upon  the  theory  that  the  corporation  is  not  a 
third  party  setting  up  an  adverse  claim  of  title,  but  rather  is  holding  the  prop- 
erty as  the  agent  of  the  bankrupt."  See  further  also.  In  re  Berkowitz,  22  A. 
B.  R.  231,  173  Fed.  1012. 

99.  Odell  V.  Boyden,  17  A.  B.  R.  755,  Fed.    825     (D.     C.    N.    Y.),    quoted    at 

150  Fed.   731   (C.   C.   A.   Ohio).  §   1637. 

1.  In  re  Brockton  Ideal  Shoe  Co.,  29  4.  In  re  Muncie  Pulp  Co.,  14  A.  B. 
A.  B.  R.  76,  200  Fed.  745  (C.  C.  A.  R.  71,  139  Fed.  546  (C.  C.  A.  N.  Y.);  in- 
N.   Y.).  stance,    In   re    Kane,    12   A.    B.    R.   445, 

2.  In  re  Fogelman,  26  A.  B.  R.  742,  131  Fed.  386  (D.  C.  N.  Y.) ;  In  re 
188   Fed.   755    (D.    C.    N.   Y.).  Davis,  9  A.  B.  R.  670  (D.  C.  Tex.). 

3.  In  re  Bologh,  25  A.  B.  R.  736,  185 
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§  1823|.  Bankrupt's    Attorney,  When  Subject    Thereto.— It  has 

been  impliedly  held  that  the  attorney  for  the  bankrupt  may  be  subject 
thereto,^  even  where  claiming  a  lien  on  papers  of  his  client  for  services, 
performed  before  the  bankruptcy ;  ^  but  such  holdings  have  doubtless  been 
based,  partly,  at  any  rate,  on  the  general  doctrine  that  courts  have  summary 
jurisdiction  over  attorneys  practicing  at  the  bar,  in  their  relations  with  their 
clients. 

§  1824.  Part  Adversely  Held,  Part  Held  as  Agent  or  Not  under 
Claim  of  Beneficial  Interest. — And  where  part  of  the  property  is  held 
as  mere  agent  of  the  bankrupt,  but  the  remainder  is  claimed  by  the  agent 
as  his  own,  summary  jurisdiction  exists  to  order  the  return  of  the  property 
not  claimed;  but  not  of  the  property  claimed.''' 

Likewise,  the  right  to  proceed  summarily  is  not  divested  because  the 
assignee  in  possession  happens  to  be  also  an  adverse  claimant  of  part  of 
the  property  in  his  individual  capacity.* 

Inferentially,  In  re  Thompson,  11  A.  B.  R.  719,  138  Fed.  575  (C.  C.  A.  N. 
Y.);  In  this  case,  however,  it  is  to  be  noted  that  the  assignee  had  voluntarily- 
appeared  in  the  first  instance.  The  court  says:  "It  is  manifest  that  the  court 
had  jurisdiction  to  compel  the  assignee  under  the  void  state  assignment  to- 
render  an  account.  Bryan  v.  Bernheimer,  181  U.  S.  188,  5  Am.  B.  R.  623,  45 
L.  Ed.  814.  This  proposition  is  not  disputed.  The  petitioner,  Murray,  rec- 
ognizing the  authority  of  the  court,  appeared  voluntarily  before  the  referee,, 
presented  his  account  and  gave  testimony  regarding  it.  Having  once  acquired 
jurisdiction  of  the  proceeding,  the  court  did  not  lose  it  because  the  investi- 
gation took  a  wider  range  than  the  assignee  expected  or  intended.  His  pres- 
ent contention,  carried  to  its  logical  conclusion,  is  that  the  court  acquired 
jurisdiction  of  those  items  which  he  chose  to  admit,  but  not  to  those  which  he 
chose  to  dispute,  and  that  this  jurisdiction  was  lost  the  moment  he  asserted 
a  claim  of  title  in  his  individual  capacity.  If  this  contention  were  sustained 
an  assignee  for  the  benefit  of  creditors  could,  by  the  mere  assertion  of  a 
colorable   claim,   paralyze   the   arm   of   the   court   of   bankruptcy   and   defeat   the 

5.  See    post,    §    2099;    also    see    im-  in   the  absence   of  fraud  on  the  attor- 

pliedly,  In  re  Gilroy  &  Bloomfield,  14  ney's    part,    although    in    the    decision 

A.  B.    R.    627,    140    Fed.    733    (D.    C.  the  court  seems  to  concede  that,  if  the 
N.    Y.);     In   re    Martin    &    Co.,   20   A.  facts  were  sufficient,  a  summary  order 

B.  R.  705,  167  Fed.  236   (D.  C.  N.  Y.),  would   lie,  notwithstanding  the   money 
quoted    at    §    1423;    apparently    contra,  no   longer   was   in   the   attorney's   pos- 
but  perhaps  simply  so  on  the  facts,  In  session.     In  re  Martin  '&  Co.,  20  A.  B. 
re    Davis    Tailoring    Co.,    16    A.    B.    R.  R.    705,    167    Fed.    236    (D.    C.    N.    Y ) 
486,   144  Fed.  285   (D.   C.  N.  J.).  quoted  at  §  1413,  note. 

But  it  has  been  held  that  where  an  6.     In     re     Eurich's     Fort    Hamilton 

attorney  for  a  creditor  who   is   subse-  Brewery,  19  A.  B.  R.  798,  158  Fed.  644 

quently  employed  by  the   bankrupt  to  (D.  C.  N.  Y.).     Also,  see  ante,  §  1679. 

file  his  bankruptcy  petition  and  sched-  7.   In   re   Lebrecht,   14   A.   B.   R.   445, 

ules,   receives,   on   the   morning  of   the  135  Fed.  878  (D.  C.  Tex.);  instance.  In 

day   on  which  they  are   filed,  full  col-  re    Logan,   28   A.    B.    R.    543,    196   Fed. 

lection   of  the   claim,   which   he   imme-  678   (D.  C.  N.  Y.). 

diately    turns    over    to    his    client,    the  8.  Obiter,  In  re  Muncie  Pulp  Co.,  14 

creditor,   that  the  trustee  must  pursue  A.    B.    R.    73,    139    Fed     546    (C.    C.   A. 

the  creditor,  not  the  attorney,  at  least  N.   Y.). 
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intent  and  purpose  of  the  law.  It  is  asserted  by  the  counsel  for  the  trus- 
tee that  since  the  amendments  of  1903,  the  District  Court  has  jurisdiction  of 
any  action  or  proceeding  which  the  trustee  may  hereafter  institute  if  the 
petitioner's  present  contention  be  upheld,  and  that  a  reversal  of  the  order, 
while  subjecting  the  parties  to  the  expense  and  delay  of  retaking  the  testi- 
mony, will  be  absolutely  inconsequential  for  the  reason  that  the  same  result 
must  inevitably  be  reached  in  the  new  proceeding.  Whether  this  contention 
be  well  founded  or  not  we  do  not  decide,  but  the  possibility  that  it  may  be 
furnished  an  additional  reason  why  a  decision  reached  after  such  careful  con- 
sideration should  not  be  overthrown.  The  petitioner  was  accorded  the  fullest 
■opportunity  to  establish  his  defense,  every  fact  bearing  upon  the  controversy 
is  now*-  before  the  court  and  even  though  the  question  were  involved  in  greater 
doubt  than  it  is  it  would  seem  to  be  the  duty  of  the  court  to  resolve  it  in  favor 
■of  jurisdiction." 

And  the  summary  order  should  not  be  made  upon  the  third  person  unless 
the  goods  can  be  followed  and  sufficiently  identified  to  enable  the  court 
-officer  to  seize  them.^ 

§  1825.  Lienholder  in  Possession  after  Satisfaction  of  Lien. — 

And  a  lienholder  in  possession  after  satisfaction  of  his  lien  may  be  ordered 
summarily  to  surrender  the  surplus ;!"  but  sureties  holding  indemnity  from 
the  bankrupt,  after  exoneration  of  the  bankrupt  or  satisfaction  of  his  lia- 
bility, are  adverse  claimants,  if  still  asserting  for  themselves  a  lien  for  ex- 
penses, etc. 11 

§  1826.  Whether  Filing  of  Petition  to  Redeem  from  Undisputed 
Liens  Gives  Summary  Jurisdiction  to  Order  Surrender  on  Tender 
of  Amount  Due. — The  filing  of  a  petition  to  redeem  property  from  un- 
disputed liens  perhaps  gives  jurisdiction  summarily,  upon  the  due  notice  and 
hearing  of  course,  to  order  the  surrender  of  the  property  on  tender  to  the 
lienholder  of  the  amount  due,  such  lien  perhaps  not  existing  as  an  adverse 
beneficial  interest  in  the  property.  Nevertheless,  this  doctrine  comes  dan- 
gerously near  to  a  claim  of  summary  jurisdiction  over  adverse  claimants 
in  possession,  and  is  of  doubtful  authority. 

Under  this  doctrine,  however,  even  bailees,  although  lienholders  by  virtue 
of  the  bailment,  and  in  actual  possession  at  the  time  of  the  bankruptcy, 
have  been  held  subject  to  the  summary  jurisdiction  of  the  bankruptcy  court, 
their  liens  following  the  property  into'the  bankruptcy  court.12  And  a  mort- 
gagee   of    real    estate    probably    may,    upon    tender    to  him  of    his  mort- 

9.  In  re  Jackier,  34  A.  B.  R.  790,  179  11.  In  re  Horgan,  31  A  B  R  31 
Fed.  730  (D.  C.  Pa.),  quoted  at  §  1843.       164  Fed.  415  (C.  C.  A.  Mass.). 

10.  In  re  Wiesen  Bros.,  15  A.  B.  R.  18.  In  re  Pratesi,  11  A  B  R  319 
27,  138  Fed.  164   (D.   C.  Pa.).                        125   Fed.   588    (D.   C.   Del.),   where   the 

Apparent    instance;    trustee    seeking  bankruptcy  court  on  summary  proceed- 

summary  order  against  pledgee  to  sur-  ings  ordered  a  liveryman  holding  pos- 

render    excess    of    collateral,    court    al-  session  under  his  lien  to  surrender  pos- 

lowing,    however,    oflset     of     another  session  to  the  bankruptcy  court 
debt.     In  re  Searles,  39  A.  B.   R.  635, 
200  Fed.  893   (D.   C.  N.  Y.). 
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gage  debt,  be  required  to  execute  an  assignment  or  release  of  the  mortgage, 
by  summary  order  of  the  bankruptcy  court.^^ 

§  1827.  Custodians  and  Court  Officers  in  Possession  under  Nulli- 
fied Legal  Proceedings,  Not  Adverse  Claimants. — Custodians  or  court 
officers  in  possession,  under  void  legal  proceedings,  as  sheriffs,  receivers, 
assignees,  trustees,  clerks  of  the  court  or  other  officers  in  possession  of 
property  seized  under  legal  proceedings  nullified  by  the  bankruptcy,  or  in 
possession  of  the  proceeds  thereof,  are  not  adverse  claimants  and  have  no 
beneficial  interest  in  the  property.^* 

Bryan  v.  Bernheimer,  5  A.  B.  R.  623,  181  U.  S.  188:  "The  general  assignment 
*  *  *  did  not  constitute  Davidson  an  assignee  for  value,  but  simply  made, 
him  an  agent  of  Abraham  for  the  distribution  of  the  proceeds  of  the  property 
among  Abraham's  creditors.  *  *  *  The  present  case,  involves  no  question 
of  jurisdiction  over  a  suit  by  a  trustee  against  a  person  claiming  an  adverse 
interest  in  himself." 

Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  920   (C.   C.  A.   S.  C.) :     "These  attach- 


13.  In  re  Bacon,  13  A.  B.  R.  730,  132 
Fed.  157  (D.  C.  N.  Y.).  However,  this 
was  a  case  of  real  estate  which  usually 
is  in  the  bankrupt's  possession. 

14.  See  ante,  "Conflict  of  Jurisdic- 
tion," §  1662.  Also  see  ante,  §§  540, 
1474  and  1661.  In  re  Thompson,  11  A. 
B.  R.  719,  128  Fed.  575  (C.  C.  A.  N. 
Y.,  affirming  10  A.  B.  R.  343);  Clark 
V.  Larremore,  9  A.  B.  R.  476,  188  U.  S. 
486  (affirming  In  re  Kenney,  5  A.  B.  R. 
355,  105  Fed.  897  (C.  C.  A.  N.  Y.) ;  In 
re  Knickerbocker,  10  A.  B.  R.  381,  121 
Fed.   1004   (D.  C.  N.  Y.). 

In  re  Knight,  11  A.  B.  R.  1,  125  Fed. 
35  (D.  C.  Ky.):  The  reasoning  of  this 
case  is  somewhat  defective  although  its 
conclusions  are  correct.  Had  the  re- 
ceivership been  confined  merely  to  the 
custody  of  the  property  covered  by  the 
mortgage  sought  to  be  foreclosed  it 
would  not  have  been  nullified.  It  was 
nullified  because  it  sought  to  seize 
property  by  legal  proceedings  not  cov- 
ered by  the  lien. 

In  re  Lengert  Wagon  Co.,  6  A.  B. 
R.  355,  110  Fed.  927  (D.  C.  N.  Y.).  In- 
stance, In  re  Geiser,  13  A.  B.  R.  208 
(D.  C.  Miont.),  in  which  case  a  con- 
stable turned  back  to  the  purchaser  at 
execution  sale  the  excess  after  satisfy- 
ing a  judgment  for  a  labor  claim  and 
then   denied  receipt  of  excess. 

Superseding  Custody  of  Court  Offi- 
cers under  Execution,  Though  Levy 
Made  before  the  Four  Months. — The 
same  doctrine  has  been  announced  as 
to  court  officers  in  possession  under 
valid  execution  (but  not  if  in  posses- 
sion in  equity  where  the  court  itself 
has    direct    custody    of    the    res)    even 


where  the  execution  levy  was  made 
prior  to  the  four  month's  period  and  is 
conceded  to  be  valid.  See  ante,  §  1583,. 
footnote. 

In  re  Vastbinder,  13  A.  B.  R.  148, 
133  Fed.  718  (D.  C.  Penn.),  quoted 
ante,  §  1583,  note. 

In  re  Baughman,  15  A.  B.  R.  23,  138 
Fed,  742  (D.  C.  Penn.),  quoted  ante, 
at  §  1582,  note.  But  in  this  case  the 
property  was  real  estate  and  was  pre- 
sumably in  the  actual  custody  of  the 
bankrupt,  thus  differentiating  the  case 
slightly  from  In  re  Vastbinder,  where 
the  property  involved  was  personal 
property. 

In  re  Booth,  2  A.  B.  R.  770,  96  Fed. 
943  (D.  C.  Ga.),  quoted  ante,  at  §  1583, 
note.  This  case,  however,  is  some- 
what out  of  harmony  with  the  weight 
of  authority.  Thus  it  appears  in  this 
case  that  a  special  judgment  was  ob- 
tained against  the  particular  property 
of  which  the  execution  creditor  already 
'held  a  deed  as  security.  In  effect  the 
execution  was  simply  the  enforcement 
of  a  lien  already  existing,  not  the  ob- 
taining of  a  new  lien  within  the  four 
months  period  and  according  to  the 
usual  rules  in  such  cases  the  court  first 
obtaining  possession  of  the  res  should 
have   been  permitted  to  retain  it. 

Impliedly,  In  re  Zeigler  Co.,  26  A. 
B.  R.  761,  189  Fed.  259  (D.  C.  Conn.); 
obiter,  Staunton  v.  Wooden,  24  A.  B. 
R.  736,  179  Fed.  61   (C.  C.  A.  Cal.). 

Nor  is  a  purchaser  after  adjudication 
24  A.  B.  R.  736,  179  Fed.  61  (C.  C.  A. 
from  an  officer  holding  under  such  a 
lien  protected.  Staunton  v.  Wooden, 
Calif.). 
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ing  creditors  do  not  occupy  the  relation  of  third  persons  in  possession  of,  or 
adverse  claimants  dealing  with  the  property  of  the  bankrupt.  *  *  *  They 
are  but  creditors  of  the  bankrupt,  who  have,  in  their  efifort  to  collect  their 
money,  sought  an  advantage  which  the  law  does  not  give  and  they  cannot  gain 
any  favored  position  by  reason  of  an  act  of  theirs  which  the  law  condemns." 

Leidigh  Carriage  Co.  v.  Stengel,  2  A.  B.  R.  383,  95  Fed.  645  (C.  C.  A.  OhioJ: 
"It  is  generally  true  that,  as  between  courts  of  concurrent  jurisdiction,  the 
court  which  first  obtains  possession  of  the  res  must  retain  possession  of  it 
until  the  res  has  been  finally  disposed  of,  and  any  one  else  interested  in  the  res 
must  apply  to  that  court  if  he  desires  relief  with  respect  to  the  property  in  the 
possession  of  that  court.  But,  as  between  district  courts  sitting  in  bankruptcy 
and  State  courts  for  the  administration  of  insolvent  estates,  there  is  no  con- 
current jurisdiction.  The  constitution  of  the  United  States,  by  giving  to  Con- 
gress the  power  to  pass  uniform  bankruptcy  laws,  gives  to  the  courts  in  which 
Congress  shall  vest  this  power  paramount  jurisdiction  in  bankruptcy  pro- 
ceedings. The  orders  in  bankruptcy  are  therefore  superior  to  those  of  a  State 
insolvency  court.  Section  730,  which  forbids  a  court  of  the  United  States  from 
enjoining  proceedings  in  a  State  court,  expressly  except  bankruptcy  proceed- 
ings. This  is  the  plain  intimation,  by  Federal  and  paramount  law,  that,  where 
a  Federal  Bankruptcy  Court  shall  take  jurisdiction,  there  the  State  insolvency 
court  must  yield.  Hence  it  is  that  the  assignee  for  the  benefit  of  creditors  of 
the  defendant  company,  the  grantee  in  the  deed  which  is  by  the  Federal  law 
an  act  of  bankruptcy,  may  be  made  a  party  in  the  Bankruptcy  Court,  and  may 
be  required  to  hold  the  assets  of  the  bankruptcy  subject  to  the  order  of  the 
District  Court  in  bankruptcy." 

Davis  V.  Bohle,  1  A.  B.  R.  415,  92  Fed.  325  (C.  C.  A.  Mo.,  affirming,  In  re 
Sievers,  1  A.  B.  R.  117,  91  Fed.  366) :  "Inasmuch  as  an  assignee  under  a  vol- 
untary deed  of  assignment  is  not  a  purchaser  for  value  of  the  assigned  prop- 
erty, but  is  merely  an  agent  or  trustee  of  the  assignor  and  his  creditors,  and 
holds  the  assigned  property  solely  for  their  benefit,  Congress,  when  it  pro- 
vided that  a  general  assignment  should  be  regarded  as  an  act  of  bankruptcy, 
did  not  deem  it  necessary  to  say  further,  and  in  so  many  words,  that  the  as- 
signed property  might  be  taken  from  the  custody  of  the  assignee  at  the  instance 
of  creditors,  if  the  assignor  was  subsequently  adjudged  a  bankrupt." 

In  re  Francis-Valentine  Co.,  2  A.  B.  R.  525,  94  Fed.  793  (C.  C.  A.  Calif., 
affirming  2  A.  B.  R.  188) :  "In  the  present  case  the  sheriff  had  possession, 
not  in  opposition  to  the  right  of  the  bankrupt,  nor  in  antagonism  to  its  title, 
but  his  possession  was  based  entirely  upon  the  assumption  that  the  title  was 
in  the  bankrupt.  Upon  the  adjudication  of  bankruptcy  the  sheriff's  right  to 
the  possession  terminated,  for  the  writs  were  dissolved,  and  upon  the  ap- 
pointment of  a  trustee  in  bankruptcy  the  right  to  the  immediate  possession 
vested  in  the  latter.  There  was  no  question  of  conflicting  claims  to  be  'adjudi- 
cated by  the  District  Court." 

In  re  Kennedy,  5  A.  B.  R.  355,  105  Fed.  897  (C.  C.  A.  N.  Y.,  affirming  3  A. 
B.  R.  353,  and  itself  affirmed  in  9  A.  B.  R.  476,  188  U.  S.  486) :  "But,  under 
the  provisions  of  the  Bankrupt  Act,  the  judgment  and  the  levy  are  to  be  held 
null  and  void.  As  a  consequence,  the  goods  have  been  forcibly  removed, 
without  right,  from  the  bankrupt's  possession  by  Clark  and  the  sheriff,  and  are 
still  to  be  considered  a  part  of  his  estate,  for  the  return  of  which  the  court 
(by  explicit  provision  in  the  section)  may  provide  summarily  by  order,  except 
that  the  title  of  a  bona  fide  purchaser  for  value  shall  not  be  interfered  with. 
It  makes  no  difference  whether  the  creditor  and  sheriff,  whose  only  title  rests 
op  'null  and  void'  proceedings,  hold  the  goods  themselves,  or  the  money  which 
represents  them,   nor  whether,   as   soon  as   the   sheriff  sells   under   execution,   it 
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is  his  duty  to  turn  over  the  proceeds  to  the  judgment  creditor,  nor  whether 
under  the  law  of  New  York  the  sheriff  holds  the  proceeds  as  the  agent  of  the 
creditor,  nor  that  ordinarily  such  proceeds  would  be  the  property  of  the  judg- 
ment creditor.  They  cannot  be  his  property .  in  this  case,  because  the  only 
proceedings  through  which  he  can  make  out  title  to  retain  their  possession 
are  such  as  the  bankruptcy  courts  must  hold  to  be  null  and  void. 

"A  further  objection  to  the  granting  of  the  order,  based  on  an  alleged  part- 
nership between  the  bankrupt  and  a  person  who  put  some  money  in  the  busi- 
ness, is  sufficiently  discussed  in  the  opinion  of  the  district  judge.'' 

In  re  Chase,  10  A.  B.  R.  681,  124  Fed.  753  (C.  C.  A.  R.  I.):  "*  *  *  even 
if  assignments  were  strictly  void  as  such,  the  assignees,  until  the  intervention 
of  proceedings  in  bankruptcy,  would  stand  as  the  agents  of  the  assignors, 
coupled  with  possession;  and  so,  having  acted  innocently  in  their  behalf,  they 
would  become  entitled  as  such  agents  to  receive  their  disbursements  and  a 
reasonable  compensation,  and  to  hold  a  lien  therefor  on  the  property  in  their 
hands.  This  was  well  stated  by  Mr.  Justice  Brown,  then  a  district  judge,  in 
Hunter  v.  Bing  (D.  C.)  9  Fed.  377,  281,  where,  under  a  previous  statute  in 
bankruptcy,  he  said  that  the  respondent  in  that  case,  who  was  an  assignee  under 
a  common  law  assignment,  might  be  regarded  as  a  'factor  or  agent'  of  the 
assignor;  so  that  he  might  be  held  'as  having  done  what  he  did  under  an  im- 
plied request  to  that  effect,  and  to  have  acquired  thereby  an  equitable  lien 
upon  the  property  in  his  possession  for  his  necessary  services  and  disburse- 
ments therein,  which  should  be  respected  in  bankruptcy  so  far  as  they  have 
been  necessary  and  beneficial  to  the  general  creditors,  or  such  as  the  assignee 
in  bankruptcy  would  otherwise  have  incurred.'  Mr.  Justice  Gray,  in  Bryan  v. 
Bernheimer,  181  U.  S.  188,  193,  193,  5  Am.  B.  R.  623,  noticed  the  same  fact  when 
he  said  that  an  assignee  under  a  general  assignment  is  not  one  for  value,  but 
simply  'an  agent'  for  the  distribution  of  the  proceeds  of  the  debtor's  property 
among  his   creditors. 

"Indeed,  this  proposition  of  agency  is  well  illustrated  by  the  fact  that, 
ordinarily,  common  law  assignments  contain  a  clause  expressly  making  the  as- 
signee the  agent  of  the  assignor;  but  this  clause,  of  course,  is  not  necessary, 
because,  if  the  assignment  becomes  ineffectual  as  an  assignment  and  as  creating 
a  technical  trust,  the  agency  is  implied  by  law.  On  the  other  hand,  it  is  not 
to  be  inferred  that  the  assignor  and  the  assignee  are  at  liberty  to  create  the 
terms  of  this  agency  at  their  own  option.  From  the  time  the  assignor  de- 
clares his  insolvency  by  making  an  assignment,  his  property  must  be  held 
equitably  for  the  benefit  of  his  creditors,  and  he  can  do  nothing  which  will 
embarrass  or  prejudice  them  in  realizing  therefrom,  whether  the  result  is  that 
they  are  administered  under  the  common  law  assignment  or  ultimately  go  into 
the  hands  of  a  trustee  in  bankruptcy.  Therefore,  in  no  event  can  he  impress 
on  them  a  lien  for  any  amount  of  compensation  arbitrarily  agreed  on.  Any- 
thing in  this  direction  beyond  what  would  be  reasonable  and  equitable  would 
be  contrary  to  the  policy  of  the  law,  and  would  be  declared  invalid  by  the 
court  having  jurisdiction  of  the  trust  if  the  assignment  is  worked  out  at  com- 
mon law,  or  by  the  court  in  bankruptcy  if  the  property  finally  comes  under 
its  control." 

In  re  Tune,  8  A.  B.  R.  286,  115  Fed.  906  (D.  C.  Ala.):  "When  the  only 
right  of  possession  by  a  State  court  of  attached  property  is  based  on  an  attach- 
ment lien,  which  is  annulled  by  the  adjudication  in  bankruptcy,  the  State  court 
loses  all  jurisdiction  of  the  rem,  which  is  transferred  into  the  exclusive  juris- 
diction of  the  court  of  bankruptcy.  There  is  no  longer  any  right  of  posses- 
sion  in   the   officer   of  the   State   court,   who   then   holds   as   bailee   for   the   per- 
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son   rightfully   entitled   to   possession,   and  becomes   a   trespasser   if  he   fails   to 
deliver  on  proper  demand." 

Indeed,  it  was  held  in  one  case  that  it  was  contempt  of  the  bankruptcy 
court  to  replevy  property,  after  bankruptcy,  that  was  still  being  held  by 
a  sheriff  who  had  seized  it  under  an  attachment  within  the  four  months 
period,  where  the  sheriff  had  been  notified  by  the  referee.^^ 

Indeed,  court  officers  in  possession  under  nullified  legal  liens  are  so  far 
from  considered  as  holding  adversely  to  the  bankruptcy  court,  that,  where 
such  officers  surrender  the  property  to  a  third  party  claimant,  such  third 
party  himself  is  subject  to  summary  jurisdiction  and  may  be  ordered 
to  return  the  property,  precisely  as  if  taken  from  the  custody  of  the  bank- 
ruptcy court  itself. 1® 

In  re  Hays,  34  A.  B.  R.  691,  181  Fed.  674  (C.  C.  A.  Ohio):  "The  assignment 
by  Hays  to  Stewart  did  not  constitute  the  latter  an  assignee  for  value,  but 
simply  made  him  the  agent  of  Hays  for  the  distribution  of  the  proceeds  of  the 
property  among  the  latter's  creditors.  Being  such  agent  his  possession  was 
that  of  the  principal  and  he  therefore  did  not  hold  adversely  to  the  bankrupt 
or  to  the  latter's  trustee  by  the  mere  fact  that  he  held  in  his  hands  funds  re- 
ceived by  him  under  the  assignment."     Quoted  further  at  §  1665. 

§  1828.  But,  until  Liens  Nullified,  Custodians  and  Court  Officers, 
"Adverse  Claimants." — But,  unless  the  legal  liens  are  nullified,  that  is  to 
say,  until  adjudication  in  bankruptcy  takes  place,  such  custodians  and  court 
officers  are  adverse  claimants,  representing  creditors  in  possession,  and 
may  not  be  proceeded  against  summarily,  although,  on  subsequent  adjudi- 
cation, they  may  thus  be  proceeded  against. ^'^ 

In  re  Andre,  13  A.  B.  R.  133  (C.  C.  A.  N.  Y.) :  "The  attachment  was  process 
which  the  sheriff  was  bound  to  enforce  for  the  benefit  of  the  plaintiff  in  the 
action,  and  though  it  would  be  dissolved  in  the  event  of  an  adjudication  of 
bankruptcy,  it  was  his  right  and  his  duty  to  retain  the  property  until  the  at- 
tachment should  be  dissolved,  and  even  then  until  by  competent  authority  he 
should  be  required  to  surrender  it.  Representing  the  party  who  had  obtained 
the  attachment,  and  as  an  officer  whose  duty  it  was  to  hold  and  dispose  of  the 
property  in  obedience  to  the  process,  he  was  in  possession  under  a  title  para- 
mount and  adverse  to  that  of  the  alleged  bankrupt  and  he  asserted  his  adverse 
title  upon  the  application  to  require  him  to  surrender  the  property  by  insisting 
that  the  application  should  be  made  to  the  court  that  had  issued  the  process 
and  by  setting  up  his  own  lien  for  poundage.'' 

Thus,  a  sheriff  holding  funds  under  an  attachment  and  claiming  a  lien 
thereon  for  his  poundage  has  been  held  an  adverse  claimant,  not  subject  to 
summary  order  before  adjudication. i* 

So,  one  who,  long  prior  to  the  commencement  of  bankruptcy  proceed- 

15.  In  re  Walsh  Bros.,  20  A.  B,  R.  93  Fed.  333  (D.  C.  Ohio);  obiter,  in 
473,  159  Fed.  560,  163  Fed.  352  (D.  C.  Keegan  v.  King,  3  A.  B.  R.  79,  84,  96 
Iowa),  quoted  at  §§  1488^,  1807.  Fed.  758  (D.  C.  Ind.).     See  ante,  §  1662 

16.  In  re  Deeb  Lufty,  19  A.  B.  R.  614,  and  §  1818. 

156  Fed.  873  (D.  C.  N.  Y.).  18.  In  re  Andre,  13  A.  B.  R.  133  (C. 

17.  Mather  v.   Coe,   1  A.   B.   R.   504,       C.  A.  N.  Y.). 

3   R  B— 51 
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ings,  becomes  the  legal  custodian  of  funds  to  which  lien  claimants  are  as- 
serting rights  in  a  state  court,  is  an  adverse  claimant  against  whom  sum- 
mary proceedings  for  the  recovery  of  the  fund  will  not  lie. 

In  re  Heintz,  29  A.  B.  R.  19,  201  Fed.  338  (C.  C.  A.  Ohio):  "It  is  equally 
clear  that  the  controversy  between  these  parties  is  of  such  character  that  it 
can  be  determined  only  by  a  plenary  suit  in  a  court  of  competent  jurisdiction. 
While  the  respondent  does  not  claim  to  be  the  owner  of  the  money  in  question, 
yet  it  holds  the  fund  as  a  legal  custodian  for  lien  claimants  who  are  asserting 
rights  in  and  to  it  adverse  to  those  of  the  trustee  in  bankruptcy,  and  who,  in 
accordance  with  the  law,  invoked  the  aid  of  the  proper  State  court  to  perfect 
and  enforce  their  liens  more  than  eighteen  months  prior  to  the  filing  of  the 
petition  in  bankruptcy.  The  regularity  of  the  proceedings  to  foreclose  the  liens 
is  not  questioned,  nor  can  it  be  denied  that  the  State  court  acquired  complete 
jurisdiction  and  control  over  all  the  parties  and  property  long  prior  to  the 
commencement  of  the  bankruptcy  proceedings  against  Heintz." 

But,  of  course,  where  the  proceeds  of  an  execution  sale  are  turned  over  to 
the  execution  creditor,  summary  process  will  not  lie,  since  the  lien  no  longer 
exists  and  the  creditor  has  become  an  adverse  claimant  in  possession.!^ 

§  1829.  Court  Officers  Holding  under  Nullified  Legal  Proceedings 
Subject  to  Summary  Order. — But  such  agent  or  person  in  possession 
under  a  lien  by  legal  proceedings  which  has  been  nullified  by  the  adjudica- 
tion of  bankruptcy,  even  if  he  be  a  court  officer,  may  be  ordered  to  surrender 
the  property  to  the  trustee  in  bankruptcy,  without  the  necessity  of  a  plenary 
suit:  a  simple  petition  with  notice  upon  the  person,  or  upon  the  sheriff  or 
Other  officer,  upon  the  receiver  or  assignee,  to  show  cause  why  he  should 
not  be  ordered  to  surrender  the  property,  being  all  that  is  necessary.-" 

§  1830.  Order  May  Not  Require  Surrender  of  More  than  Is  in  Of- 
ficer's Hands. — The  order  on  the  assignee,  receiver  or  other  court  officer 
cannot  require  him  to  turn  over  more  than  he  actually  has  in  his  posses- 
sion. He  cannot  be  required,  on  summary  order,  to  make  good  disburse- 
ments he  already  has  made  under  the  assignment  or  levy  before  the  bank- 
ruptcy adjudication. 21 

19.  In  re  Knickerbocker,  10  A.  B.  R.  B.  R.  786  (Ref.  Calif.);  In  re  Hays,  24 
382,   121   Fed.   1004   (D.   C.   N.  Y.).  A.   B.   R.   691,   181   Fed.   674   (C.    C.   A. 

Also,  see  cases  cited  under  subject  Ohio),  quoted  at  §  1665  and  at  §  1827. 
of  "Annulment  of  Legal  Liens,"  under  21.  See    ante,    "No    Summary    Order 

§  67   (f),  ante,  §  1461.  as  to  Sums  Already  Disbursed,"  §  1612. 

20.  See,  "Assignee  May  Be  Ordered  Impliedly  and  obiter,  In  re  Hays,  24  A. 
Summarily  to  Surrender  the  Assets,"  B.  R.  691,  181  Fed.  674  (C.  C.  A.  Ohio), 
ante,  §'  1611;  "Bankruptcy  Court  May  quoted  at  §  1665  and  §  1827;  instance. 
Issue  Order  to  Surrender  the  Property  In  re  Banzai  Mfg.  Co.,  25  A.  B. 
Involved,"    ante,   §§    1794,   1795.  R.  497,  183  Fed.  298   (C.  C.  A.  N.  Y.). 

See,   in   addition.   In   re   Cohn,   18   A. 
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SUBDIVISION  "a." 

Procedure  on  Summary  Petitions. 

§  1831.  Procedure  on  Summary  Petitions,  in  General.— Summary 
jurisdiction  over  bankrupts  and  agents  and  others  in  possession  not  claim- 
ing adverse  interest,  is  exercised  without  the  usual  formalities  of  recog- 
nized actions  and  without  usual  rule  days,  but,  nevertheless,  must  be  on  due 
and  reasonable  notice  and  hearing,  without  impairment  of  constitutional 
rights. ^^ 

§  1832.  What  Is  Summary  Process.— Summary  process  is  process, 
either  with  or  without  notice  to  the  party  afifected,  not  made  in  accordance 
with  the  established  rule  days  of  regular  suits,  the  court  proceeding  usually 
by  order  and  not  by  judgment  and  execution.  The  process  may  be  either  by 
order  for  surrender  or  injunction,  or  by  notice  to  appear  and  set  up  rights 
or  be  debarred. 2^ 

■  Inferentially,  Doroshow  v.  Ott,  14  A.  B.  R.  37,  134  Fed.  740  (C.  C.  A.  N. 
J.) :  "Summary  proceedings  by  the  bankrupt  court  for  the  determination  of 
questions  of  title  against  adverse  claimants,  have  not  ordinarily  been  counte- 
nanced in  bankrupt  legislation,  and  the  courts  have  been  careful  to  avoid  giving 
sanction  to  such  proceedings  in  a  bankrupt  court,  as  would  deprive  outside  par- 
ties and  adverse  claimants  of  their  'day  in  court  in  the  regular  way — that  is, 
by  pleadings,  trial  and  judgment.'  " 

Compare,  In  re  McMahon,  17  A.  B.  R.  534,  147  JPed.  685  (C.  C.  A.  Ohio): 
"The  proceeding  to  which  the  petitioner  McMahon  was  made  a  party  was 
not  a  summary  one  in  the  strict  sense  of  that  term:  It  did  not  differ  in  any 
essential  from  that  sustained  in  Whitney  v.  Wenman.  Nominally  an  applica- 
tion for  an  order  to  sell  property  of  the  bankrupt  in  possession  of  the  as- 
signee, it  was  in  its  ess^ce  a  petition  to  bring  in  persons  asserting  liens  for 
the  purpose  of  determining  the  rights  of  such  persons,  and  to  sell  the  property 
free  from  all  liens.  The  defendants  were  made  such  by  subpoena,  and  re- 
quired to  appear  and  answer  or  defend.  It  was  in  substance  a  plenary  suit. 
In  Whitney  v.  Wenman,  the  court  said  of  the  jurisdiction  to  determine  claims 
to  or  upon  the  property  of  the  bankrupt  in  possession  of  the  trustee  under  § 
2,  clause  7,  that  it  did  not  perceive  'that  it  makes  any  difference  that  the  juris- 
diction is  not  sought  to  be  asserted  in  a  summary  proceeding,  but  resort  is  had 
to  an  action  in  the  nature  of  a  plenary  suit,  wherein  the  parties  can  be  fully 
heard  after  the  due  course  of  equitable  procedure.'  " 

Compare,  impliedly,  In  re  Steuer,  5  A.  B.  R.  213,  104  Fed.  976  (D.  C.  Mass.): 
"It  remains  to  consider  if,  under  the  form  of  a  petition  in  bankruptcy,  the   de- 

22.  In  re  Frank,  25  A.  B.  R.  486,  183  fund  in  the  custody  of  the  bankruptcy 
Fed.  794  (C.  C.  A.  N.  D.);  In  re  court,  is  a  plenary  and  n_pt  a  summary 
Greer,  26  A.  B.  R.  811,  189  Fed.  511  (D.       proceeding. 

C.  Ark.) ;  In  re  Soloway  &  Katz,  28  A.  Compare,      inferentially,      Eyster     v. 

B.  R.  325,  196  Fed.  132   (D.  C.  Conn.).  Gaff,   91   U.   S.   535,   cited   in   Bardes  v. 

23.  And  compare  note,  Shutts  v.  Bank,  4  A.  B.  R.  171,  174  U.  S.  524. 
Bank,  3  A.  B.  R.  505  (D.  C.  Ind.),  Also,  compare,  Boyd  v.  Glucklich,  8  A. 
wherein  it  is  apparently  contended  that  B.  R.  397,  116  Fed.  131  (C.  C.  A.  Iowa), 
a  proceedings  before  a  referee  requir-  Compare,  In  re  Rochford,  10  A.  B.  R. 
ing  a  claimant  to  appear  at  a  time  cer-  611,  134  Fed.  183  (C.  C.  A.  S.  Dak.), 
tain  and  set  up  his  rights  to  a  certain 
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fendants'  rights  have  been  protected  as  substantially  as  if  the  suit  had  been 
plenary.  In  order  that  proceedings  to  recover  property  may  be  validly  com- 
menced by  petition  in  bankruptcy,  the  petition  must,  as  was  suggested  in  Mil- 
ner  v.  Meek,  95  U.  S.  352,  257,  24  L.  Ed.  444,  contain  a  complete  statement 
of  the  cause  of  action,  and  a  sufficient  prayer  for  relief.  Upon  such  a  petition 
process  must  be  issued,  and  the  parties'  must  be  given  full  opportunity  to 
present  evidence  and  arguments  in  their  own  behalf.  In  other  words,  though 
the  formal  requisites  of  a  bill  in  equity  may  be  wanting,  yet  the  substantial 
requisites  of  equitable  justice  must  be  complied  with  as  fully  in  a  petition  in 
bankruptcy  as  in  a  bill  in  equity.  An  injunction  should  not  issue  ex  parte, 
unless  in  case  of  necessity.  An  order  to  show  cause  should  precede  the 
issuance  unless  the  petitioner '  shows  that  delay  will  work  irreparable  injury. 
In  this  case  it  appears  that  all  substantial  requirements  were  met.  Originally, 
it  is  true,  an  injunction  was  issued  ex  parte,  but  that  may  have  been  done  be- 
cause the  referee  deemed  that  irreparable  injury  would  be  wrought  by  delay. 
In  any  event,  that  preliminary  injunction  is  not  now  in  question.  All  parties 
were  given  full  opportunity  to  introduce  evidence  and  present  arguments,  and 
they  seem   to  have   availed   themselves   of  the  opportunity." 

But  compare,  contra,  obiter.  In  re  Connolly,  3  A.  B.  R.  843,  100  Fed.  620 
(Ref.  Pa.):  "Another  objection  made  was  that  the  proceedings  deprived  the 
respondent  of  his  property  by  summary  process.  The  referee  cannot  find  that 
a  proceeding  by  petition  and  answer  is  a  summary  process.  A  petition  duly 
answered  and  followed  by  proof,  has  the  full  force  and  effect  of  a  bill  in 
equity.  In  the  case  of  Milner  v.  Meek,  95  U.  S.  353,  24  L.  Ed.  444,  the  effect 
of  pleadings  by  petition  and  answer  in  a  bankrupt  suit  are  discussed.  Chief 
Justice  Waite,  in  giving  the  opinion  of  the  court,  states:  'The  pleading  filed 
by  the  assignee  was  appropriate  in  form  for  a  petition  in  the  bankrupt  suit, 
but  it  was  equally  good  in  substance  as  a  bill  in  equity.  It  contains  a  com- 
plete statement  of  the  cause  of  action  cognizable  in  equity,  and  a  sufficient 
prayer  for  relief.'     *     *     * 

"In  Stickney  v.  Wilt,  23  Wall.  150,  23  L.  Ed.  50,  the  petition  was  in  all  its 
essential  features  like  the  one  in  the  case  above — Milner  v.  Meek.  It  was 
filed  by  an  assignee  in  bankruptcy  against  lien  cre3itors  entitled  as  of  the 
bankrupt  suit,  and  addressed  to  the  district  judge.  Like  that  in  the  case  above 
it  contained  no  formal  prayer  for  a  subpoena,  but  there  was  a  prayer  for 
relief.  'The  petition  contained  every  requisite  of  a  good  bill  in  equity,  whether 
the  pleadings  be  tested  by  the  statement  of  the  cause  of  action,  or  of  the 
charging  part  of  the  bill,  or  by  the  prayer  for  relief.'     Opinion  by  Clifford,  J. 

"A  proceeding  is  summary  where  an  order  is  made  on  the  petition  alone,  as 
was  the  case  in  In  re  Abraham  (2  Am.  B.  R.  266),  35  C.  C.  A.  592,  93  Fed. 
767,  previously  cited;  but  where  an  answer  to  a  petition  is  filed,  and  proof 
taken,  respondent  is  not  deprived  of  any  right  that  he  would  have  had  if  more 
formal  proceedings  by  bill  of  equity  had  been  instituted."  It  must  be  noted 
in  this  case  however  that  the  court  had  jurisdiction  over  the  rem  as  well  as  by 
consent,  and  so  summary  proceedings  were  proper. 

§  1833.  Summary  Orders  to  Surrender  Assets  Not  New  Function. 

— It  is  no  new  function  for  courts  of  equity  to  require  surrender  of  property 
by  bankrupts  and  others  not  claiming  adversely :  courts  of  equity  have  al- 
ways had  the  power.^* 

24.  In  re  Purvine,  2  A.  B.  R.  787,  96  In  re  Rosser,  4  A.  B.  R.  156,  101  Fed: 
Fed.   192   (C.   C.  A.  Tex.).     Impliedly,      653   (C.  C.  A.  Mo.). 
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In  re  Cotton  Co.,  14  A.  B.  R.  197,  134  Fed.  477  (D.  C.  Ark.) :  "These  provi- 
sions in  the  Bankruptcy  Act,  authorizing  courts  of  bankruptcy  to  enforce  obedi- 
ence to  their  orders  by  punishment  as  for  contempt  are  neither  novel  nor  un- 
usual. They  were  included  in  every  Bankruptcy  Act,  and  similar  provisions  have 
been  enacted  by  almost  every  State  in  the  Union,  including  the  State  of  Arkan- 
sas. In  proceeding  supplemental  to  or  in  aid  of  executions,  courts  are  authorized 
by  these  statutes  to  enforce  the  surrender  of  assets  subject  to  execution,  and 
for  this  purpose  may  commit  to  jail  any  person  refusing  to  comply  with  such 
order." 

Inferentially,  In  re  Holland,  23  A.  B.  R.  835,  176  Fed.  624  (D.  C.  N.  Y.) :  "The 
situation  is  much  similar  to  that  existing  in  proceedings  supplementary  to  execu- 
tion upon  a  judgment  in  a  court  of  law,  where  authority  is  given  by  statute  to 
impose  a  fine  equal  to  the  amount  of  the  execution,  with  costs,  and  to  imprison 
the  party  in  contempt  until  the  fine  is  paid." 

§  1834.  Right  of  Trial  by  Jury  Not  Violated  Thereby.— The  right 
of  trial  by  jury  is  not  violated  by  summary  process. 

Ripon  Knitting  Wks.  v.  Schreiver,  4  A.  B.  R.  300,  101  Fed.  810  (D.  C.  Wash.) : 
"As  a  court  of  bankruptcy,  this  court  is  a  special  tribunal,  and  when  a  case 
proceeds  according  to  the  usual  practice  in  courts  of  bankruptcy  a  party  against 
whom  a  decision  is  rendered  has  no  more  right  to  complain  of  being  deprived 
of  his  rights  without  due  process  of  law  than  have  parties  against  whom  judg- 
ments are  rendered  in  equity  or  admiralty  cases.'' 

§  1835.  Bankrupt  Ordered   to    Execute  Necessary  Papers. — The 

bankrupt  may  be  ordered  to  execute  assignments,  appHcations  and  other 
papers  necessary  to  obtain  possession  or  title. ^^ 

O'dell  V.  Boyden,  17  A.  B.  R.  759,  150  Fed.  731  (C.  C.  A.  Ohio):  "Only 
through  a  court  of  equity  can  the  pecuniary  value  of  such  an  asset  be  realized 
to  creditors  or  assignees.  Only  by  decree  in  personam  compelling  the  bank- 
rupt member,  can  such  a  transfer  of  membership  be  effectuated  as  will  put 
the  buyer  in  the  place  of  Henrotin  as  a  member.  Over  him  for  that  purpose 
the  bankrupt  court  has  exclusive  control,  and,  in  this  sense,  also,  may  it  be 
said,  that  the  'seat'  or  'membership'  was  in  custodia  legis  when  the  trustee 
sought  the  aid  of  the  court  to  adjudicate  the  claims  and  liens  asserted  by 
O'Dell." 

Obiter,  In  re  Granite  City  Bk.,  14  A.  B.  R.  407,  137  Fed.  818  (C.  C.  A.  Iowa). 
"As  to  property  without  the  domain  of  the  National  Act,  §  7,  subd. -5,  requires 
the  bankrupt  to  execute  transfers  thereof  to  the  trustee  in  bankruptcy.'' 

In  re  Wiesel  &  Knaup,  23  A.  B.  R.  59,  173  Fed.  718  (D.  C.  Pa.) :  "This  license 
the  receiver  advertised  and  sold,  and  it  is  the  duty  of  the  bankrupts  to  assist 
the  receiver  in  securing  a  transfer  to  the  purchaser,  so  far  as  they  are  able  to 

25.  See  ante,  §§  460,  969,  1009,  1115;  C.  N.  Y.) ;  Fisher  v.  Cushman,  4  A.  B. 

In  re  Hurlbut,  13  A.  B.  R.  50,  135  Fed.  R.  646,  103  Fed.  867   (C.  C.  A.  Mass.), 

504  (C.  C.  A.  N.  Y.),  quoted  at  §  1115;  quoted  at  §  1115;  In  re  Wright,  18  A. 

In  re  Becker,  3  A.   B.   R.  412,  96  Fed.  B.    R.    198,    292,    151    Fed.    361    (D.    C. 

407  (D.  C.  Pa.);   In  re  Eurich,  4  A.  B.  R.  N.  Y.);   (1867)   In  re  Ketcham,  1  Fed. 

89,    101    Fed.    231    (D.    C.    Pa.);    In    re  840;  In  re  Madden,  6  A.  B.  R.  614,  110 

Coleman,    14   A.    B.    R.    461,    136    Fed.  Fed.  348  (C.  C.  A.  N.  Y.);  In  re  Burn- 

818    (C.    C.    A.    N.    Y.),    quoted    ante,  stine,  13  A.  B.  R.  596,  131  Fed.  828  (D. 

§  1009;   In  re  Wolflf,  21  A.   B.   R.  452,  C.   Mich.);   In  re   Phelps,   15  A.   B.   R. 

165    Fed.    984    (D.    C.    N.    Y.) ;    In    re  170  (Ref.  N.  Y.). 
Diack,  3  A.  B.  R.  733,  100  Fed.  770  (D. 
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render  such  assistance.  Up  to  the  time  of  their  discharge,  they  can  be  compelled, 
by  summary  order  of  court,  to  give  the  receiver  any  information  they  may 
possess  or  render  him  any  assistance  they  can  in  the  transfer  of  possession  of 
property  belonging  to   the   bankrupt   estate." 

Thus,  to  execute  assignments  of  rights  in  patents. ^^ 

§  1836.  Referee  Has  Jurisdiction  to  Make   Summary  Order. — 

The  referee  has  jurisdiction  to  make  the  summary  order  on  bankrupts.^'' 

In  re  Miller,  5  A.  B.  R.  184,  105  Fed.  57  (D.  C.  Iowa):  "Under  the  rule  laid 
down  in  this  case  it  is  clear  that  the  referee,  upon  whom  is  imposed  the  duty 
of  collection  through  the  trustee  the  property  of  the  estate,  had  the  right  to 
enter  an  order  directing  the  bankrupt  to  surrender  to  the  trustee  any  money 
or  property  which  the  referee  found  to  be  in  possession  or  under  the  control 
of  the  bankrupt,  opportunity  having  been  given  to  the  bankrupt  to  be  heard 
upon  the  question;  and  upon  the  refusal  or  neglect  of  the  bankrupt  to  obey 
the  order  thus  made  the  referee  had  the  right  to  enter  upon  the  record  the 
fact  that  the  bankrupt  had  refused  obedience  therefore  was  in  contempt  of  the 
court." 

In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.):  "The  jurisdiction  of 
the  referee  to  entertain  the  hearing  in  question  and  to  enter  the  order  thereon 
is  undoubted." 

And  also  on  others  ^^  not  holding  adversely.^^ 

Mueller  v.  Nugent,  184  U.  S.  1,  7  A.  B.  R.  224  (reversing  5  A.  B.  R.  176  and 
affirming  4  A.  B.  R.  747) :  "It  is  now  said  that  the  only  power  the  referee  has 
to  direct  the  taking  possession  of  property  is  given  by  subsection  3  of  §  38a, 
providing  that  the  referee  may  exercise  the  powers  of  the  judge  in  that  re- 
spect on  a  certificate  of  the  clerk  that  the  judge  is  absent  or  unable  to  act.  But 
that  provision  seems  to  refer  only  to  the  seizure  of  property  by  the  marshal 
or  a  receiver  prior  to  adjudication  and  the  qualification  of  the  trustee  as  pro- 
vided by  §  2,  §  3e,  and  §  69,  and  it  is  at  all  events  inapplicable  here. 

"We  think  the  referee  has  the  power  to  act  in  the  first  instance   in  matters 

26.  In  re  Cantelo  Mfg,  Co.,  36  A.  B.  134  Fed.  307  (D.  C.  Penn.) ;  In  re  Cohn, 
R.  57,  185  Fed.  276  (D.  C.  Me.).'  18   A.    B.    R.   786    (Ref.    Calif.).     Com- 

27.  In  re  Oliver,  2  A.  B.  R.  783  (D.  C.  pare,  same  as  to  marshaling  liens,  etc., 
Calif.) ;  impliedly.  In  re  Davis,  9  A.  B.  post,  §  1888.  Instance,  In  re  Kornit 
R.  670  (D.  C.  Tex.);  impliedly.  In  re  Mfg.  Co.,  37  A.  B.  R.  244,  192  Fed.  392 
Purvine,  3  A.  B.  R.  787,  96  Fed.  192  (D.  C.  N.  J.);  instance.  In  re  Hays,  24 
(C.  C.  A.  Tex.);  In  re  Rosser,  4  A.  B.  A.  B.  R.  691,  181  Fed.  674  (C.  C.  A. 
R.   153,   101   Fed.   562    (C.    C.   A.   Mo.);  Ohio),  quoted  at  §  1665. 

impliedly.  In  re  Tudor,  2  A.  B.  R.  808,  As,  for  instance,  upon  an  officer  of  a 

96  Fed.  942  (D.  C.  Colo.) ;  In  re  Logan,  bankrupt  corporation.     In  re  Alphin  & 

28   A.   B.   R.   543,   196   Fed.   678    (D.    C.  Lake  Cotton  Co.,  13  A.  B.  R.  780,  131 

N.  Y.);   In  re   Schimmell,  39  A.   B.  R.  Fed.   834   (D.   C.  Ark.). 

361,  203   Fed.   181   (D.   C.   Pa.);   quoted  Impliedly,    In   re   Northrop,   1   A.    B. 

at  §  3841.     Compare,  same  as  to  mar-  R.  437  (Ref.  N.  Y.),  where  the  referee 

shaling   liens,   etc.,   post,   §   1888.  was  held  to  have  even  power  to  issue 

28.  Knapp  &  Spencer  v.  Drew,  20  A.  injunctions  upon  court  officers.  This 
B.  R.  355,  160  Fed.  413  (C.  C.  A.  Neb.),  decision,  however,  in  thus  holding,  goes 
quoted  at  §  1800.  too  far.     Instance,  In  re  Cole,  14  A.  B. 

29.  In  re  Scherber,  13  A.  B.  R.  618,  R.  389  (D.  C.  Me.,  affirmed  in  16  A.  B. 
131  Fed.  131  (D.  C.  Mass.);  In  re  Al-  R.  303,  144  Fed.  392).  But  compare, 
phin  &  Lake  Cotton  Co.,  12  A.  B.  R.  Smith  v.  Belford,  5  A.  B.  R.  394,  106 
654,    131    Fed.    824    (D.    C.    Ark);    im-  Fed.  658   (C.   C.  A.  Ohio). 

pliedly,  In  re  Feldser,  14  A.  B.  R.  216, 
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such  as  this,  when  the  case  has  been  referred,  and  in  aid  of  the  court  of  bank- 
ruptcy, and  exercises  in  such  cases  "much  of  the  judicial  authority  of  that  court.'  " 
In  re  Kane,  13  A.  B.  R.  445,  131  Fed.  386  (D.  C.  N.  Y.) :  "If  it  be  clearly  a 
nullity,  the  referee  has  jurisdiction,  and  may  by  summary  process  require  the 
surrender  of  the  property  so  withheld  to  the  trustee  in  bankruptcy.'' 

And  the  referee  has  jurisdiction  to  make  such  summary  order,  even 
though  it  be  an  order  upon  a  court  officer.^"  The  lack  of  power  in  the 
referee  to  enjoin  courts  or  officers, ^^  is  evidently  construed  not  to  be  the 
same  as  lack  of  power  to  order  the  summary  deHvery  of  property  by  such 
officers. 8  2 

§  1837.  Written  Petition  Requisite. — A  written  petition  must  be  filed 
or  served  making  specific  claim  to  certain  described  property  in  the  posses- 
sion or  control  of  the  bankrupt,  agent,  or  other  party  and  it  must  be  so 
framed  as  to  fairly  apprise  such  party  of  what  he  is  expected  to  meet. 
Thus,  as  to  the  bankrupt.^^ 

Inferentially,  Boyd  v.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa): 
"No  petition  had  been  filed  by  the  trustee  claiming  that  the  bankrupt  had 
money  or  property  in  his  possession  or  under  his  control  which  he  should 
turn  over  to  the  trustee.'' 

In  re  Ruos  (No.  3),  31  A.  B.  R,  357,  164  Fed.  749  (D.  C.  Pa.):  "If  it  had 
appeared  in  the  course  of  this  inquiry  that  the  bankrupt  probably  controlled  or 
was  possessed  of  money  or  property  that  rightfully  belonged  to  his  estate,  the 
correct  proceeding  to  compel  delivery  would  have  been  begun  by  presenting  a 
petition  making  definite  averments  upon  this  subject  and  offering  a  definite 
issue.  To  such  a  petition  the  bankrupt  would  have  been  entitled  to  reply,  and 
upon  the  issue  raised  by  his  answer  both  parties  would  have  had  the  right  to 
offer  evidence,  not  only  that  which  had  been  already  taken,  but  such  further 
evidence  as  might  be  relevant.  The  facts  would  thus  appear,  and  the  proper 
order  would  have  the  necessary  support.  Here,  however,  there  was  neither  an 
appropriate  petition  nor  an  answer  thereto,  and  therefore  no  issue  to  which  the 
evidence  can  be  definitely  applied.  On  such  a  record  I  must  decline  to  make  an 
order  that  might  be  followed  by  the  imprisonment  of  the  bankrupt." 

In  re  Lasch,  13  A.  B.  R.  158  (Ref.  Penn.) :  "*  *  *  a  distinct  issue  must 
be  raised  upon  petition  and  answer  and  testimony  must  be   taken   thereunder." 

30.  In  re  Cohn,  18  A.  B.  R.  786  (Ref.  Compare,   also,  as  to  the  point  that 

Calif.) ;  impliedly,  upon  the  facts,  In  re  the    taking    of   property    out    of    one's 

Geiser,  13  A.  B.  R.  308  (D.  C.  Mont.);  possession     and  the    restraining     such 

inferentially,  In  re  Huddleston,  1  A.  B.  one's  use  of  it  are  but  different  acts  of 

R.  573  (Ref.  Ala.).  the    exercise    of   the    same   jurisdiction. 

Compare,     however,    Smith  v.     Bel-  In  le  Ward,   5   A.   B.   R.  315,   104   Fed. 
ford,  5  A.   B.  R.  394,  106   Fed.   658   (C.  985    (D.    C.    Mass.). 
C.  A.   OhiOj   affirming  the   doctrine   of  31.    See    ante,    "Functions    of   Refer- 
In    re    Nuge'nt,   5   A.    B.    R.    176,   after-  ees,"  §§  539,   540,  et  seq. 
wards   reversed   in   Mueller  v.   Nugent,  32.   Contra,   In  re  Ward,   5  A.   B.   R. 
184  U.  S.  1).  215,  104  Fed.  985   (D.   C.  Mass.). 

Inferentially,  In  re  Thompson,  11  A.  33.  In  re  Pears'on,  3  A.  B.  R.  819,  95 

B.   R.   719,   128   Fed.   575    (C.   C.   A.   N.  Fed.     435    (Ref.    Penn.);     inferentially, 

Y.),  in  which  case  the  Circuit  Court  of  In   re    Oliver,    3   A.    B.    R.    783    (D.    C. 

-Appeals     sustained     a     referee's     sum-  Calif.) ;    impliedly,    In   re   Schachter,    9 

mary   order   on   an   assignee   who   had  A.  B.  R.  499  (D.  C.  Ga.);  In  re  Frank, 

voluntarily     appeared   in   the     first   in-  35  A.  B.  R.  486,  182  Fed.  794  (C.  C.  A. 

stance  and  later  claimed  to  be  an  ad-  N.  D.). 
verse  party  as  to  certain  items. 
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Thus,  as  to  a  court  officer.^* 

Obiter  and  inferentially,  Louisville  Trust  Co.  v.  Comingor,  184  U.  S.  18,  7  A. 
B.  R.  426.  "Nor  in  this  matter  was  any  petition  by  the  trustee,  or  by  any 
other  person,  filed  against  Comingor  to  recover  these  sums,  and  the  orders 
were  entered  by  the  referee  on  the  record  as  it  stood,  so  that  there  was  no 
pretense  whatever  of  a  plenary  suit  in  that  court,  in  form  or  in  substance. 

"Ihe  proceeding  was  purely  summary." 

Thus,  as  to  a  mortgagee  who  has  (though  under  mistaken  advice  of  coun- 
sel) waived  title  to  goods  under  the  mortgage,  and  yet  receives  the  same 
from  the  receiver  in  bankruptcy  and  is  ordered  to  surrender  them.^'  But 
the  description  of  the  property  need  be  no  more  particular  than  the  nature 
of  the  case  permits  of.^® 

.  Ripon  Knitting  Works  v.  Schrieber,  4  A.  B.  R.  303,  101  Fed.  810  (D.  C. 
Wash.):  "The  principles  of  reason  and  justice  do  not  exact  of  those  who  have 
incurred  losses  by  extending  credit  to  a  dishonest  merchant  the  impossible 
thing  of  tracing  the  proceeds  of  merchandise  which  he  had  handled  before  com- 
pelling him  to  surrender  money  in  his  possession  which  rightfully  should  be 
applied  to  the  payment  of  their  accounts.  In  this  case  it  is  impossible  for 
the  trustee  or  the  creditors  to  identify  the  pieces  of  money  which  have  come 
to  the  bankrupt's  hands,  or  to  identify  or  describe  the  particular  pairs  of  shoes 
which  were  sold  for  money  which  the  bankrupt  now  conceals;  and,  being  im- 
possible, it  is  unnecessary." 

The  petition  must  be  filed  in  the  trustee's  name.^^ 

In  re  Rothschild,  5  A.  B.  R.  587  (D.  C.  Ga.) :  "The  nature  of  the  proceed- 
ings does  not  change  the'  rule.  All  proceedings  must  be  brought  by  or  against 
the  trustee,  except  such  proceedings  as  affect  one  individual  creditor  or  one 
class  of  creditors  only.'' 

If  the  averments  of  the  petition  are  indefinite  or  uncertain,  the  proper 
remedy  is  by  motion,  or  some  other  appropriate  request,  that  it  be  made 
more  definite  and  certain.^® 

Demurring  and  answering  to  the  petition  at  the  same  time  effects  a  waiver 
of  the  demurrer.^^ 

§  1838.  Reasonable  Notice  on  Respondent,  Requisite. — Reasona- 
ble notice  must  be  served  on  the  bankrupt  or  other  party  upon  whom  the 

34.  Bear  v.  Chase,  3  A.  B.  R.  746,  37.  In  re  Carter,  1  N.  B.  N.  163 
99  Fed.  920  (C.  C.  A.  S.  Car.).  Com-  (Ref.);  In  re  Pearson,  2  A.  B.  R.  819, 
pare,  practice.  In  re  Hecox,  21  A.  B.  95  Fed.  425  (Ref.  Penn.).  See  ante, 
R.  314,  164  Fed.  833  (C.  C.  A.  Colo.).  "After  Trustee  Elected,  All  Objec- 
Compare,  practice.  Hooks  v.  Aid-  tions,  etc.,  to  Be  by  Him  or  in  His 
ridge,  16  A.  B.  R.  664,  145  Fed.  865  Name,"  §  834;  post,  "All  Proceedings 
(C.  C.  A.  Tex.).  to    Be    Taken    in    Trustee's    Name,"    § 

35.  Inferentially      (matter     of    con-      2827. 

tempt.).   In   re   Cole,   30  A.   B.   R.   761,  38.    In    re    Frank,    25    A.    B.    R.    486, 

163  Fed.  180  (C.  C.  A.  Me.).  183  Fed.  794  (C.  C.  A.  N.  D.). 

36.  Compare,  as  to  extent  of  proof  39.  Compare,  §  331^;  also  see  In 
requisite.  In  re  Jackier,  24  A.  B.  R.  re  Koplin,  24  A.  B.  R.  534,  179  Fed. 
790,  179  Fed.  720   (D.   C.   Pa.).  1013  (D.  C.  Pa.). 
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order  is  requested,  so  that  he  may  have  reasonable  time  to  prepare  for  his 
defense.*" 

In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  563  (C.  C.  A.  Mo.,  reversing  2  A.  B. 
R.  746) :  "A  more  serious  question  is  presented  by  the  contention  of  the  bank- 
rupt, that  the  proceedings  in  the  court  below  did  not  give  him  such  a  notice 
of,  and  such  an  opportunity  to  be  heard  upon,  the  propriety  of  the  order  for 
the  payment  of  his  money  as  constitute  due  process  of  law.  Chancellor  Kent 
says:  'The  better  and  larger  definition  of  "due  process  of  law"  is  that  it  means 
law  in  its  regular  administration  through  courts  of  justice.'  2  Kent,  Comm. 
13,  While  it  is  perhaps  impossible,  and  is  certainly  unwise,  to  attempt  to  give 
a  concise  and  comprehensive  definition  of  the  term  'due  process  of  law'  and 
'law  of  the  land,'  it  is  certain  that  notice  to  the  party  to  be  affected  of  the 
claim  against  him,  and  an  opportunity  to  be  heard  upon  it,  are  essential  ele- 
ments of  every  proceeding  in  a  court  of  justice  which  can  be  said  to  constitute 
due  process  of  law  or  to  be  in  accord  with  the  law  of  the  land.  'Perhaps 
no  definition,'  says  Judge  Cooley,  "is  more  often  quoted  than  that  given  by 
Mr.  Webster  in  the  Darmouth  College  Case:  "By  'law  of  the  land'  is  most 
clearly  intended  the  general  law;  a  law  which  hears  before  it  condemns,  which 
proceeds  upon  inquiry  and  renders  judgment  only  after  trial.  The  meaning 
is  that  every  citizen  shall  hold  his  life,  liberty,  property,  and  immunities  under 
the  protection  of  the  general  rules  which  govern  society." '  Cooley,  Const.  Lim. 
431.  The  basic  principle  of  English  jurisprudence  is  that  no  man  shall  be 
deprived  of  life,  liberty  or  property  without  due  process  of  law,  without  a  course 
of  legal  proceedings  according  to  those  rules  and  forms  which  have  been  estab- 
hshed  for  the  protection  of  private  rights.  Such  a  course  must  be  appropriate 
to  the  case  and  just  to  the  party  affected.  It  must  give  him  notice  of  the  charge 
or  claim  against  him,  and  an  opportunity  to  be  heard  respecting  the  justice 
of  the  order  or  judgment  sought.  The  notice  must  be  such  that  he  may  be 
advised  from  it  of  the  nature  of  the  claim  against  him,  and  of  the  relief  sought 
from  the  court  if  the  claim  is  sustained.  And  the  opportunity  to  be  heard  must 
be  such  that  he  may,  if  he  chooses,  cross-examine  the  witnesses  produced  to 
sustain  the  claim,  and  produce  witnesses  to  refute  it,  if  a  question  of  fact  is 
in  is^ue,  and,  if  a  question  of  law  is  presented,  the  opportunity  to  be  heard  must 
be  such  that  his  counsel  may,  if  they  desire,  argue  the  justice  and  propriety  of 
the  judgment  or  order  proposed.  Judicial  orders  or  judgments  affecting  the 
lives  or  property  of  citizens  in  the  absence  of  such  a  notice  and  opportunity  to 
the  party  affected  are  violative  of  the  fundamental  principles  of  our  laws,  and 
cannot  be  sustained.  *  *  *  Under  the  principle  to  which  reference  has  been 
made,  he  was  entitled  to  a  citation  or  notice  of  a  hearing  upon  this  claim  and 
of  the  proposed  order  before  it  was  made.  *  *  *  No  order  to  show  cause 
why  he  should  not  pay  it  was  made  or  served  upon  him  before  the  absolute 
order  for  its  payment  was  presented  to  him.  No  opportunity  was  afforded  him 
to  be  heard  upon  the  questions  it  presents.  He  was  cited  to  appear  and  be 
examined  under  §  21  of  the  Bankrupt  Act,  and  his  testimony  and  that  of  various 
other  witnesses  were  taken  before  the  referee  upon  that  citation,  but  no  notice 
was  served  upon  him  that  the  claim,  which  culminated  in  the  order  for  the 
payment  of  the  $2,500,  was  made  or  was  in  issue  at  that  examination,  or  that 
the  testimony  there  elicited  was  taken  for  the  purpose  of  establishing  that  claim, 

40.  In  re  Pearson,  2  A.  B.  R.  819,  95  96  Fed.  85  (D.  C.  Calif.);  In  re  Schach- 

Fed.    425    (Ref.    Penn.) ;    In    re    Miller,  ter,  9  A.  B.  R.  499   (D.   C.   Qa.).     Im- 

5  A.   B.   R.     184,   105   Fed.   57     (D.   C.  pliedly,   In  re  DeGottardi,   7  A.   B.   R. 

Iowa);    In   re   Oliver,   3   A.   B.   R.   783,  728,  114  Fed.  328  (D.  C.  Calif.). 
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and  no  opportunity  was  presented  to  him  to  produce  witnesses  in  his  defense 
or  to  be  heard  upon  the  issues  of  fact  or  of  law  which  the  issue  of  the  order 
involved.  Such  a  proceeding  lacks  every  element  of  due  process  of  law.  It 
contains  no  notice  to  the  party  afifected  of  the  claim  against  him,  or  of  the  pro- 
posed action  upon  it,  no  opportunity  to  contest  the  questions  of  fact  which 
it  presents  by  the  cross-examination  of  the  claimant's  witnesses  or  the  presenta- 
tion of  his  own,  and  no  chance  to  be  heard  upon  the  questions  of  law  which 
it  involves.  It  considers  without  notice,  condemns  without  hearing,  and  renders 
judgment  without  trial." 

In  re  Frank,  35  A.  B.  R.  486,  183  Fed.  794  (C.  C.  A.  N.  D.) :  "It  is 
true  that  the  case  before  us  differs  from  the  Rosser  case  in  that  the 
petitioner  here  was  given  two  days'  notice  of  the  hearing  upon  the  petition  filed 
by  the  trustee.  But  that  petition  was  based  upon  alleged  disclosures  of  the 
petitioner  when  under  examination  before  the  petition  was  filed,  and  when  he  had 
no  notice  that  his  examination  was  to  be  used  or  would  be  used  upon  the  hearing 
of  the  petition  that  was  subsequently  filed;  and  afterwards  further  testimony 
was  taken  to  be  used  against  him  upon  the  hearing,  no  notice  of  the  taking  of 
which  was  given  and  no  opportunity  afforded  him  to  appear  and  cross-examine 
the  witnesses;  in  fact  it  appears  that  the  petitioner  was  detained  at  Minot,  N.  D., 
by  order  of  the  referee  at  the  instance  of  the  trustee  while  such  testimony  was 
being  taken.  It  therefore  clearly  appears  that  the  order  of  the  referee  deprived 
the  petitioner  of  his  legal  rights,  and  in  respect  of  the  taking  of  the  testimony 
is  in  effect  the  same  as  the  order  in  Re  Rosser." 

Boyd  V.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa):  "Dispatch 
in  judicial  proceedings  is  commendable  but  in  proceedings  involving  the  liberty 
of  a,  citizen,  he  has  a  right  not  only  to  be  informed  of  the  precise  claim  against 
him,  but,  after  receiving  that  information,  he  has  a  right  to  a  reasonable  time 
to  prepare  his  answer  and  present  his  proofs,  and,  lastly,  to  be  heard  by  counsel 
on  the  law  and  facts  of  the  case.  While  proceedings  in  bankruptcy  may  be 
summary,  they  should  not  be  too  summary;  in  other  words,  they  should  not  be 
so  summary  as  to  deprive  the  bankrupt  of  those  fundamental  rights  and  priv- 
ileges that  belong  to  every  citizen,  among  which  are  the  right  to  be  advised  of 
the  demand  made  upon  him,  and  the  right,  after  being  so  advised,  to  have  a 
reasonable  time  to  prepare  his  defense  and  produce  his  witnesses.  The  Bank- 
rupt Act  does  not  do  away  with  these  rights,  and  no  citizen  forfeits  them  by 
being  adjudged  a  bankrupt.  The  Bankrupt  Act  contemplates  that  proceedings 
in  bankruptcy  shall  go  forward  with  all  reasonable  dispatch  compatible  with 
the  due  and  orderly  administration  of  justice  and  a  proper  regard  for  the 
fundamental  rights  of  the  citizen.  Construing  the  proceedings  before  the  referee 
as  we  do,  we  think  they  were  too  summary  in  their  character,  and  that  it  was 
against  this  summary  proceeding  the  bankrupt  asked  to  be  heard,  and  that 
there  was  not  accorded  to  him,  and  not  intended  to  be  accorded  to  him,  by 
the  referee,  a  reasonable  time  to  answer  the  trustee's  application,  or  to  be  fur- 
ther examined  or  to  introduce  evidence  after  being  advised  of  the  specific  claims 
made  against  him  by  the  trustee.  Ihe  referee  did  not  advise  him  that  he  had 
these  rights,  and  the  record  does  not  show  that  he  waived  them,  or  intended 
to  do  so.  As  we  construe  the  record,  this  case  is  not,  in  this  respect,  different 
from  that  of  In  re  Rosser,  4  Am.  B.  R.  153,  41  C.  C.  A.  497,  101  Fed.  563.  It 
is  true  that  in  that  case  the  referee  made  the  order  based  on  the  bankrupt's  gen- 
eral examination  in  his  absence,  but  it  is  manifest  froni  the  opinion  in  the 
case  that  if  the  order  had  been  made,  as  it  was  in  this  case,  at  the  conclusion 
of  a  long  and  desultory  examination,  and  the  bankrupt  heard  only  in  a  vain 
protest  against  such  summary  action,  the  result  would  have  been  the  same." 
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Thus,  notice  must  be  served  on  an  assignee  or  receiver  from  whom  sur- 
render is  demanded.*^ 

§  1838|.  Order  to  Show  Cause. — The  ordinary  notice  is  that  of  an 
"order  to  show  cause."  *^ 

In  re  BurkhaUer  &  Co.  (Rogers  v.  People's  Bank),  24  A.  B.  R.  553,  179 
Fed.  403  (D.  C.  Ala.) :  "The  petition  prays  for  a  rule  upon  the  respondent  to 
show  cause  why  the  money  should  not  be  restored  to  the  fund  by  the  respondent. 
This  has  the  effect  of  bringing  the  respondent  into  court.'' 

No  notice  of  the  granting  of  the  order  to  show  cause  itself  is  necessary, 
however. 

In  re  (Philip)  Brady,  21  A.  B.  R.  364,  169  Fed.  152  (D.  C.  Ky.) :  "While  a 
notice  might  not  have  been  improper,  it  was  not  at  all  necessary  because 
the  show-cause  order  itself  gives  notice  and  affords  an  opportunity  on  a  cer- 
tain named  future  day  to  show  cause  why  the  special  relief  sought  should 
not  be  granted.     The  order,  per  se,  gives  him  his  day  in  court." 

The  order  to  show  cause  on  a  summary  petition  to  surrender  assets  may 
not  run  into  another  district;  for  whilst  it  is  true  that  the  bankruptcy  court 
of  one  district  in  possession  of  a  res  may  issue  a  citation  upon  a  party  in 
another  district  to  show  cause  why  certain  contemplated  action  in  relation 
to  the  res  should  not  be  taken,  yet  it  is  quite  another  thing  to  issue  process 
to  be  affirmatively  enforced  in  the  other  jurisdiction,  such  as  a  summary 
order  requiring  a  third  party  to  do  or  abstain  from  doing  a  certain  thing.** 

§  1839.  Due  Hearing  Requisite. — Due  hearing  must  be  had,  and  rea- 
sonable opportunity  therefor  is  requisite.*^ 

Boyd  V.  Glucklich,  8  A.  B.  R.  397,  116  Fed.  140  (C.  C.  A.  Iowa):  "The  al- 
leged contempt  in  this  case  was  not  committed  in  the  presence  of  the  court, 
and  is  therefore  what  the  law  denominates  a  'constructive  contempt.'  It  is  a 
criminal  offense  for  which  the  punishment  may  be  imprisonment  without  limit 
of  duration,  and  one  charged  with  it  has  the  same  inalienable  right  to  be  heard 
in  his  defense  that  he  would  if  charged  with  murder  or  any  other  crime.  In 
Ex  parte  Robinson,  19  Wall.  505 — a  proceeding  to  punish  for  contempt — the 
Supreme  Court  said: 

"  'There  may  be  cases,  undoubtedly,  of  such  gross  and  outrageous  conduct  in 

41.  Smith  V.  Belford,  5  A.  B.  R.  394,  D.) ;   In  re  Soloway   &  Katz,   38  A.   B. 

106   Fed.    658    (C.   C.   A.   Ohio);    Love-  -R.    225,    196    Fed.    132    (D.    C.    Conn.); 

less  V.  Southern  Grocer  Co.,  30  A.  B.  analogously,   instance   where   summary 

R.   180,   159   Fed.   415    (C.   C.   A.   La.).  order    on    receiver   to    surrender   prop- 

43.  See  post,  §§  1890,  1982.  erty  in  his  possession  was  refused  too 

44.  Staunton  v.  Wooden,  24  A.  B.  R.  summarily,  In  re  Corn,  24  A.  B.  R. 
736,  179  Fed.  61  (C.  C.  A.  Cal.),  quoted  681,  179  Fed.  841  (C.  C.  A.  N.  Y.); 
at  §  1705J4-  Loveless    v.    Southern    Grocer    Co.,    20 

45.  In  re  Rosser,  4  A.  B.  R.  158,  101  A.  B.  R.  180,  159  Fed.  415  (C.  C.  A. 
Fed.  562  (C.  C.  A.  Mo.);  In  re  Pear-  La.),  quoted  at  §  1611^.  As  to  what 
son,  3  A.  B.  R. -819,  95  Fed.  425  (Ref.  was  not  lack  of  reasonable  notice  and 
Penn.) ;  obiter,  Ripon  Knitting  Wks.  due  hearing,  see  In  re  Friedman,  30 
V.  Schreiber,  4  A.  B.  R.  399,  101  Fed.  A.  B.  R.  37,  161  Fed.  360  (C.  C.  A. 
810  (D.  C.  Wash.);  In  re  Frank,  35  A.  N.  Y.). 

B.   R.  486,   183   Fed.   794    (C.   C.   A.   N. 
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open  court  on  the  part  of  the  attorney  as  to  justify  very  summary,  proceedings 
for  his  suspension  or  removal  from  office;  but  even  then  he  should  be  heard 
before  he  is  condemned.  The  principle  that  there  must  be  citation  before  hear- 
ing, and  hearing  or  opportunity  of  being  heard  before  judgment,  is  essential 
to  the  security  of  all  private  rights.  Without  its  observance,  no  one  would  be 
safe  from  oppression  vsfherever  power  may  be  lodged.' 

"And  this  was  said  in  a  case  where  the  alleged  contempt  was  committed  in 
the  presence  of  the  court." 

Thus,  a  party's  own  testimony  taken  on  general  examination,  whether  re- 
duced to  writing  or  verbally  testified  to,  is  admissible  (but  admissible  only) 
in  proceedings  directed  against  the  particular  bankrupt  or  witness  who  has 
given  the  testimony  and  against  whom  relief  is  sought.**  This  rule  applies 
to  the  officers  of  a  bankrupt  corporation.*'^ 

But  the  testimony  of  other  witnesses,  although  taken  on  general  examina- 
tion, is  not  admissible  against  the  bankrupt  or  other  witness ;  *8  except  so 
far,  of  course,  as  any  witness  may  be  confronted  with  former  contradictory 
statements  for  the  purpose  of  discrediting  him. 

In  re  Alphin  &  Lake  Cotton  Co.,  12  A.  B.  R.  655,  131  Fed.  834  (D.  C.  Ark.) : 
"But  does  this  rule  apply  to  the  deposition  of  Smith  (a  third  party)  *  *  *_ 
We  are  therefore  called  upon  to  determine  whether  the  testimony  of  a  person 
other  than  the  bankrupt,  or,  in  case  of  a  bankrupt  corporation,  no.t  an  officer 
or  member  thereof,  taken  and  reduced  to  writing  under  the  provisions  of  §  21a 
of  the  Bankruptcy  Act,  before  any  proceedings  to  require  the  parties  against 
whom  the  testimony  is  to  be  used  to  show  cause  had  been  instituted,  is  ad- 
missible as  evidence  in  a  proceeding  of  this  kind  against  the  bankrupt,  or,  if 
the  bankrupt  is  a  corporation,  against  its  officers.  *  *  *  As  a  general  rule, 
depositions  of  witnesses  taken  in  a  former  suit  pending  between  one  of  the  par- 
ties and  a  party  other  than  the  opponent  in  the  last-tried  action,  cannot  be  read 
in  evidence  at  the  trial  of  the  latter  suit,  even  if  there  has  been  cross-examina- 
tion, nor,  for  that  matter,  if  the  parties  to  both  actions  were  the  same,  but 
the  issues  involved  or  objects  sought  to  be  attained  in  the  two  suits  were  dif- 
ferent— especially  if  the  witness  was  competent  to  testify  in  the  last  action, 
and  could  have  been  used  by  the  party  as  such." 

The  bankrupt,  or  other  party  proceeded  against,  may  introduce  evidence 
in  his  own  behalf.*^    Where  a  party  has  had  an  opportunity  to  call  and  ex- 

46.  See  ante,  "Discovery  of  Assets,"  §  1555.  In  re  Wiesen  Bros.,  14  A.  B. 
§  1555.  In  re  Alphin  &  Lake  Cotton  R.  347,  135  Fed.  442  (D.  C.  Penn.). 
Co.,  12  A.  B.  R.  653,  131  Fed.  824  (D.  Contra,  In  re  Wilcox,  6  A.  B.  R.  362, 
C.  Ark.,  affirmed  by  C.  C.  A.,  14  A.-  102  Fed.  628  (C.  C.  A.  N.  Y.,  reversed 
B.  R.);  In  re  Weissen  Bros.,  14  A.  B.  on  rehearing,  14  A.  B.  R.  347);  con- 
R.  347,  135  Fed.  442  (D.  C.  Penn.);  tra,  In  re  Cooke,  5  A.  B.  R.  434, 
analogously,  In  re  Dow,  5  A.  B.  R.  109  Fed.  631  (D.  C.  N.  Y.,  following 
400,  105  Fed.  889  (D.  C.  Iowa);  In  re  Wilcox,  6  A.  B.  R.  362);  Infer- 
analogously,  In  re  Gaylord,  7  A.  B.  R.  entially,  contra,  In  re  Leinweber,  12 
1,  111  Fed.  717  (C.  C.  A.  N.  Y.,  affirm-  A.  B.  R.  175,  128  Fed.  641  (D.  C. 
ing  5  A.  B.  R.  410).  See  ante,  "Dis-  Conn.);  inferentially  contra,  In  re  Al- 
covery  of  Assets,"  §  1555.  Also,  see  §  der,  13  A.  B.  R.  19,  129  Fed.  503  (D.  C. 
1747.  Tenn.). 

47.  In  re  Alphin  &  Lake  Cotton  Co.,  49.  In  re  Lasch,  13  A.  B.  R.  158  (Ref. 
12  A.  B.  R.  653,  131  Fed.  834  (D.  C.  Penn.);  inferentially.  In  re  Miller,  5 
Ark.).     See  also,  supra,  §  1555.  A.  B.  R.  184,  105  Fed.  57  (D.  C.  Iowa); 

48.  See  ante,  "Discovery  of  Assets,"  Boyd  v.  Glucklich,  8  A.  B.  R.  397,  116 
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amine  his  witnesses  and  the  matter  is  closed,  he  should  not  be  permitted 
to  reopen  the  case  for  the  introduction  of  evidence  which  he  subsequently 
concludes  would  have  been  an  advantage  to  him,  unless  for  special  reasons.^o 
It  often  occurs,  that,  during  the  midst  or  at  the  end  of  a  general  examina- 
tion of  the  bankrupt,  and  especially  when  some  particularly  flagrant  and 
incredible  statement,  or  some  telling  admission  has  been  made  by  the  bank- 
rupt in  his  testimony,  the  trustee's  attorney  arises  in  indignation  and  de- 
mands that  the  court  issue  a  peremptory  order  upon  the  bankrupt  to  turn 
over  to  the  trustee  at  once  the  certain  property  then  under  discussion.  This 
must  not  be  done,  however. 

§  1840.  Courts  Proceed  with  Great  Caution  in  Granting  Sum- 
mary Orders. — Courts  exercise  this  power  of  ordering  the  turning  over  of 
property  with  the  greatest  caution,  lest  the  imprisonment  for  contempt  which 
would  follow  the  failure  to  comply  with  an  order  to  turn  over  property 
might  rather  amount  to  imprisonment  for  debt.^^ 

Samel  v.  Dodd,  16  A.  B.  R.  167,  143  Fed.  68  (D.  C.  Ga.) :  "While  bankruptcy 
courts  are  invested  with  power,  as  we  have  already  shown,  to  require  bankrupts 
to  surrender  their  property  and  to  enforce  obedience  to  the  order  by  attach- 
ment for  contempt,  yet  'the  power  is  far-reaching  and  drastic  and  should  be 
exercised  with  cautious  discretion.'  Indeed,  it  may  be  said  that  it  should  never 
be  exercised,  except  in  a  plain  case,  and  always  with  a  due  regard  to  the  con- 
stitutional rights  of  the  citizen.  In  this  immediate  connection  the  apt  words 
of  Mr.  Justice  Bradley  may  be  appropriately  employed:  'It  is  the  duty  of  the 
courts  to  be  watchful  for  the  constitutional  rights  of  the  citizen  and  against 
any  stealthy  eficroachments  thereon.  Iheir  motto  should  be  "Obsta  prin- 
cipiis."  '  Boyd  v.  U.  S.,  116  U.  S.  635.  It  is  objected,  however,  that  the  failure 
of  courts  to  exercise  with  a  firm  hand  the  power  to  punish  by  contempt  pro- 
ceedings, designing  and  unscrupulous  bankrupts  would  practicably  deprive  the 
law  of  its  efficacy  and  convert  it  into  a  mere  shield  for  the  protection  of  dis- 
honest debtors.  In  doubtful  cases  the  power  should  not  be  exerted;  and  in  view 
of  the  stringent  provisions  of  law  punishing  fraudulent  conduct  and  other  forms 
of  dishonesty  on  the  part  of  the  bankrupt,  the  objection  is  untenable.  The 
original  act  not  only  contains  ample  provisions  for  the  punishment  of  the  bank- 
rupt in  the  regular  mode  of  trial  by  jury,  for  false  swearing  and  for  the  fraud- 
ulent disposition  of  assets  (§  39),  but  §  14,  as  amended  by  the  act  of  February 
5,  1903,  renders  it  extremely  difficult,  if  not  impossible,  for  the  contumacious  or 
dishonest  bankrupt  to  secure  a  discharge  from  his  indebtedness.'' 

In  re  Lesaius,  31  A.  B.  R.  33,  163  Fed.  614  (D.  C.  Pa.):  "No  doubt  in  cases 
of  this  kind  an  order  is  not  to  be  made  except  with  caution  and  upon  con- 
vincing evidence,  lest  a  commitment  for  disobedience  on  contempt  proceedings 
to  follow  should  in  effect  be  nothing  more  than  imprisonment  for  debt." 

No  person  may  be  imprisoned  for  debt  on  process  issued  from  the  courts 

Fed.  140  (C.  C.  A.  Iowa);  In  re  Ruos  51.  In  re  Mize,  33  A.  B.  R.  577,  173 

(No.  3),  31  A.  B.  R.  257,  164  Fed.  749  Fed.    945    (D.    C.    Ala.).      Compare,    to 

(D.  C.  Pa.),  quoted  at  §  1837.  similar  effect,   In  re   Jackier,   24  A.   B. 

50.  In  re  Booss,  18  A.  B.  R.  658,  154  R.      790,   179     Fed.   730      (D.    C.      Pa.), 

Fed.      494    (D.    C.     Pa.),    quoted     at    §  quoted   at   §   1842. 
55354. 
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of  the  United  States  in  a  State  whose  laws  prohibit  imprisonment  for  debt.^^ 
Imprisonment  for  debt  in  most  States  has  been  abolished,  and,  at  any  rate, 
is  conceded  to  be  contrary  to  our  policy,  and  courts  will  be  exceedingly 
careful  that  an  order  upon  a  debtor  to  turn  over  assets  does  not  degenerate 
into  an  order  to  pay  when  the  debtor  has  not  the  means  to  pay,  which  would 
result  in  nothing  less  than  imprisonment  for  debt  were  the  order  to  be  fol- 
lowed by  commitment  for  contempt.^^ 

Boyd  V.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  140  (C.  C.  A.  Iowa):  "A  court 
of  bankruptcy  cannot  sentence  a  bankrupt  to  imprisonment  for  debt,  any  more 
than  any  other  court  of  the  United  States  can  do  that  thing;  and  what  it  can- 
not do  directly  it  cannot  do  by  indirection,  under  another  name.  It  cannot, 
therefore,  lawfully  order  a  bankrupt  to  deliver  to  the  trustee  money  or  property 
he  has  not  got  in  his  possession  or  under  his  control,  and  imprison  him  if  he 
does  not  comply  with  the  order.  Plainly,  that  would  be  imprisonment  for  debt, 
and  the  order  is  not  relieved  of  that  illegal  and  odious  quality  by  calling  it 
'imprisonment  for  contempt.'  The  court  that  makes  such  an  order  is  in  con- 
tempt of  the  law  and  constitution,  and  not  the  bankrupt  in  contempt  of  the 
court.'' 

Compare,  to  same  effect.  Trust  Co.  v.  Wallis,  11  A.  B.  R.  364,  136  Fed.  464 
(C.  C.  A.  Pa.) :  "An  order  made  under  such  circumstances  would  be  as  absurd 
as  it  is  inconsistent  with  the  principle  of  individual  liberty.'' 

In  re  Holland,  23  A.  B.  R.  835,  176  Fed.  634  (D.  C.  N.  Y.) :  "But  the  more 
serious  question  is  whether  the  contempt  of  court  has  been  willful,  and  whether 
there  is  ability  to  repay,  because,  in  the  absence  of  either  of  these  elements, 
an  order  directing  punishment  for  contempt,  by  compelling  the  payment  in  in- 
debtedness through  the  compulsion  of  imprisonment  (it  being  apparent  that,  if 
the  person  in  contempt  is  unable  to  pay,  the  money  to  release  him  must  be 
raised  by  other  people),  would  be  perilously  close  to  imprisonment  for  debt  or 
crime,  and  no  authority  for  that  method  of  collection  can  be  found  under  the 
laws  of  the  United  States." 

In  re  Dickens,  33  A.  B.  R.  660,  175  Fed.  808  (D.  C.  Ala.):  "This  proceed- 
ing cannot  be  invoked  as  a  means  of  coercing  payment  of  debts,  or  to  punish 
the  bankrupt  for  transferring  his  property  with  the  intent  to  hinder,  delay, 
or  defraud  his  creditors,  if  such  be  the  fact." 

In  re  Marks,  23  A.  B.  R.  911,  176  Fed.  1018  (D.  C.  Pa.):  "Unless  he  has 
the  physical  ability  to  comply,  he  should  not  be  committed  for  contempt;  in 
practical  effect,  although  perhaps  not  in  legal  contemplation,  this  would  re- 
vive the  abolished  penalty  of  imprisonment  for  debt." 

§  1841.  Punishment  for  Disobedience  of  Summary  Order,  Not 
Imprisonment  for  Debt. — But  punishment  for  contempt  for  failure  to 
turn  over  property  found   to   be   in   the   possession  of  the  party  proceeded 

52.  U.  S.  Rev.  Stats.,  §  990;  In  re  7  A.  B.  R.  421,  184  U.  S.  18;  impliedly, 
Blanche  Page,  16  Blatchf.  1,  Fed.  Cas.,  In  re  Adler,  13  A.  B.  R.  31,  129  Fed. 
No.  1,524;  Mfg.  Co.  v.  Fox,  20  Fed.  502  (D.  C.  Tenn.);  In  re  Ogles,  2  A. 
409.  B.   R.   514   (Ref.  Tenn.).     Qompare,  to 

53.  In  re  McCormick,  3  A.  B.  R.  340,  same  effect,  In  re  Purvine,  2  A.  B.  R. 
97    Fed.    566    (D.    C.    N.    Y.);     Sinshei-  787,  96  Fed.  193   (C.   C.  A.  Tex.), 
mer  v.   Simonson,   5  A.   B.   R.   546,   107  In   re   Lesaius,   31   A.    B.    R.   23,   163 
Fed.  898   (C.   C.  A.  Ky.),  affirmed  sub  Fed.   614    (D.    C.    Pa.).     Compare,   an- 
nom.    Louisv.   Trust   Co.   v.    Comingor,  alogously,   post,   §   2339. 
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against  does  not  violate  the  prohibition  against  imprisonment  for  debt.^* 

In  re  Rosser,  4  A.  B.  R.  157,  158,  101  Fed.  563  (C.  C.  A.  Mo.):  "The  con- 
tention that  the  commitment  of  a  contumacious  bankrupt  to  jail  until  he  com- 
plies with  such  an  order  constitutes  imprisonment  for  debt,  and  is  prohibited 
by  the  constitution  of  Missouri,  is  untenable.  Such  an  order  is  not  an  order 
for  the  payment  of  a  debt.  All  the  property  of  the  bankrupt  estate  is  placed 
in  custodia  legis  by  the  adjudication  in  bankruptcy.  Every  part  of  the  estate 
belongs  to  the  court,  and  vests  in  the  trustee  when  appointed,  and  the  bankrupt 
and  every  other  party  who  has  the  possession  or  control  of  any  part  of  it  holds 
that  part  as  the  agent  and  trustee  of  the  court  and  its  officer.  The  money  or 
the  property  of  the  estate  which  a  bankrupt  thus  holds  is  not  a  debt  which  he 
owes  to  the  court  or  to  the  trustee,  but  it  is  the  money  or  property  of  the  court 
or  of  the  trustee,  which  it  is  alike  the  duty  of  the  court,  of  the  referee,  and  of  the 
bankrupt  to  place  in  the  hands  of  the  trustee  in  bankruptcy  for  distribution  to 
the  creditors  pursuant  to  the  provisions  of  the  bankrupt  law.  An  order  for  the 
payment  of  money  or  the  delivery  of  property,  which  is  a  part  of  the  estate 
in  bankruptcy,  and  which  is  in  the  control  and  possession  of  the  party  directed 
to  pay  or  deliver  it,  at  the  time  of  the  making  of  the  order,  is  not  an  order 
for  the  payment  of  a  debt,  and  a  commitment  to  jail  until  such  order  is  com- 
plied with  is  not  imprisonment  for  debt,  under  section  16,  article  2,  of  the  con- 
stitution of  Missouri,  and  section  8954  of  the  Revised  Statutes  of  that  State." 

Schweer  v.  Brown,  13  A.  B.   R.  178,  130  Fed.  338   (C.   C.  Ark.,  affirmed  in  13 

A.  B.  R.  673,  195  U.  S.  171):  "The  first  contention  of  the  bankrupt  is  that  the 
enforcement  of  the  order  of  the  District  Court  would  constitute  imprisonment 
for  debt,  and  would  therefore  be  in  contravention  of  the  provision  of  the  Con- 
stitution of  Arkansas  (Const,  art.  3,  §  16)  that  no  person  shall  be  imprisoned 
for  debt  in  any  civil  action  on  mesne  or  final  process  unless  in  case  of  fraud. 
This  is  no  longer  a  debatable  question.  Assuming  the  correctness  of  the  find- 
ing of  the  referee  and  of  the  District  Court  that  the  bankrupt  had  in  his  pos- 
session property  belonging  to  his  estate  in  bankruptcy,  his  obligation  to  comply 
with  the  order  of  the  court  by  surrendering  it  to  the  trustee  is  not  the  obliga- 
tion to  pay  a  debt.  The  adjudication  in  bankruptcy  operated  to  transfer  to  the 
trustee  the  title  to  all  of  the  property  of  the  bankrupt  which  was  subject  to  dis- 
tribution among  his  creditors.  His  obligation  and  his  duty  to  surrender  to  the 
trustee  property  in  his  possession  which  belongs  to  the  trustee,  and  not  to  him, 
cannot  be  converted  into  a  debt,  at  his  option,  by  his  mere  refusal  to  comply 
with  the  order  of  the  court.'' 

In  re  Schlesinger,  4  A.  B.  R.  361,  97  Fed.  930  (C.  C.  A.  N.  Y.,  affirming  3  A. 

B.  R.  342) :  "The  answer  to  this  objection  is  that  the  order  was  not  for  tne 
payment  of  a  debt,  but  for  the  delivery  by  the  bankrupt  of  the  assets  of  his  e?- 
tate  to  his  trustee  in  bankruptcy.  He  was  not  indebted  to  the  trustee.  The 
money  was  a  part  of  his  assets  and  estate,  which  had,  by  operation  of  law, 
become  vested  in  the  trustee;  and,  while  the  order  in  this  class  of  cases  is  for 
the  delivery  of  the  bankrupt's  property  to  the  trustee,  it  is  in  no  proper  sense 
a  judgment  or  decree  for  the  payment  of  a  debt.  If  the  enforcement  of  an  order 
for  the  delivery  to  the  trustee  in  bankruptcy  of  the  assets  of  an  estate  which 
had  been  converted  into  money  could  not  be  had  except  by  an  execution,  the 
power  of  a  bankruptcy  court  would  be  minimized,  and  the  assets  of  estates  in 
bankruptcy  would  be  subject  to  great  reduction." 

54.  In  re  Anderson,  4  A.   B.   R.  640,  C.   N.  Y.).     Also,  see   Ripon   Knitting 

103  Fed.  854  (D.  C.  S.  C,  reversed,  on  Works   v.    Schreiber,    4   A.    B.    R.    299, 

other  grounds,  McGahan  v.  Anderson,  101  Fed.  810  (D.  C.  Wash.).  Compare, 

V  A.  B.  R.  64,  113  Fed.  115) ;  In  re  Hoi-  inferentially.   In  re   Cotton   Co.,   14  A. 

land,  23  A.  B.  R.  835,  176  Fed.  634  (D.  B.  R.  194,  134  Fed.  477   (D.  C.  Ark.). 
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Samel  v.  Dodd,  16  A.  B.  R.  167,  142  Fed.  68  (C.  C.  A.  Ga.) :  "The  order  to  pay 
over  money  or  to  surrender  other  property  as  the  case  may  be,  in  the  possession, 
of  the  bankrupt  and  forming  part  of  his  estate,  is  not  an  order  for  the  payment 
of  a  debt,  but  an  order  for  the  surrender  of  assets  placed  in  custodia  legis  by 
the  adjudication;  and  his  commitment  upon  refusing  to  comply  with  the  order 
is  not  imprisonment  for  debt." 

In  re  Friedman,  18  A.  B.  R.  713,  153  Fed.  939  (D.  C.  N.  Y.,  affirmed  in  30  A. 
B.-^l.  37,  C.  C.  A.):  "The  opposition  to  the  punishment  of  the  persons  proceeded 
against  for  contempt  is  really  based  upon  a  proposition  perfectly  sound  in 
itself,  but,  I  think,  inapplicable  to  the  matter  in  hand.  A  person  who  has  no 
money  should  not  be  punished  for  contempt  in  failing  to  turn  over  money.  But 
the  very  point  of  this  proceeding  is  that  it  is  the  opinion  of  the  court  that  the 
persons  proceeded  against  have  the  money  and  do  not  tell  the  truth  when  they 
assert  their  inability  to  pay.  Instances  are  numerous  where  this  same  objection 
was  made  in  limine,  and  the  court  became  satisfied  in  time,  either  that  the  par- 
ties incarcerated  had  spent  the  money,  or  intrusted  it  to  still  other  persons  who 
had  made  away  with  it,  and  thereupon  the  prisoners  were  released.  But  if  any 
person  into  whose  possession  money  is  traced  can  avoid  the  legitimate  conse- 
quence of  the  possession  of  that  money,  by  swearing  that  he  no  longer  has  it, 
or  never  had  it,  the  administration  of  justice  would  become  a  farce." 

Imprisonment  for  contempt  for  failing  to  surrender  property  found  to 
be  in  one's  possession  is  not  imprisonment  for  debt.  The  party  proceeded 
against  also  may  be  punished  by  commitment  for  contempt  of  court  for  dis- 
posing of  assets  which,  by  lawr,  he  was  required  to  hold  for  creditors,^^  but 
that  is  wholly  different  from  committing  him  for  failure  to  turn  them  over. 
He  should  not  be  committed  for  contempt  of  court  in  failing  to  obey  an  order 
he  no  longer  is  able  to  obey,  no  matter  how  great  may  be  his  culpability  in 
thus  rendering  himself  incapable  of  complying  with  the  order.  This  dis- 
tinction is  of  importance,  for  his  commitment  in  the  one  instance  properly 
would  be  until  he  turned  over  the  assets,  no  matter  how  long  he  might 
be  in  arriving  at  the  point  of  surrender,  whilst  in  the  other  instance  the 
court,  properly,  would  fix  a  definite  period  for  the  commitment.^^ 

The  court,  in  In  re  Taylor,  7  A.  B.  R.  410,  114  Fed.  607  (D.  C.  Colo.), 
released  a  bankrupt  who  had  been  committed  for  failure  to  obey  an  order 
to  turn  over  assets,  after  he  had  been  imprisoned  for  a  month,  evidently  be- 
coming convinced  that  whilst  the  bankrupt  ought  to  have  assets  he  did  not 
in  fact  have  them,  the  court  saying: 

"In  a  proceeding  of  this  kind  the  court  is  not  authorized  to  imprison  a  bank- 
rupt indefinitely,  especially  when  it  is  not  certainly  known  that  he  has  the  money 
which  he  is  called  upon  to  surrender,  and  upon  the  ground  that  the  bankrupt 
has  been  kept  a  sufficient  time,  probably,  to  induce  him  to  surrender  the  money 
if  he  has  it.     I  suppose  he  must  now  be  discharged.     In  making  such  an  order 

55.  Thus,  where  the  bankrupt  3330 J^;  also  see  Gompers  v.  Buck 
squandered  assets  after  notice  of  the  Stove  &  Range  Co.,  231  U.  S.  418, 
filing  of  a  bankruptcy  petition  against  quoted  at  §  3330J^;  In  re  Kahn,  30  a' 
him.  In  re  Smith,  36  A.  B.  R.  399,  185  B.  R.  332,  204  Fed.-  581  (C  C  A  N 
Fed.  983  (D.  C.  N.  Y.).  Also,  see  In  Y.),  quoted  at  §  2330J^;  In  re  Star 
re  Tudor,  4  A.  B.  R.  78,  100  Fed.  796  Spring  Bed  Co.,  30  A.  B.  R.  308  303 
(D.  C.  Colo.).  Fed.   640   (C.   C.  A.   N.  J.),   quoted   at 

56.  See    post,    "Distinction    between       §  2330J^. 
Civil      and      Criminal      Contempt,"      § 
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I  would  not  have  it  understood  that  I  am  at  all  convinced  that  he  has  not  this 
money  in  some  place  of  concealment." 

The  language  of  the  court  just  quoted  would  seem  to  indicate  an  in- 
correct conception  of  the  rule.  The  court  should  not  have  ordered  the  im- 
prisonment in  the  first  instance  when  it  was  not  certainly  known  that  the 
bankrupt  had  the  money.  ' 

Stuart  V.  Reynolds,  29  A.  B.  R.  413,  204  Fed.  711  (C.  C.  A.  Ala.):  "When 
the  contemner  is  ordered  to  do  the  impossible,  and  this  appears  from  the  record, 
his  commitment  for  failure  to  obey  is  arbitrary  and  illegal;  and  the  order  has 
no  justification  as  a  contempt  proceeding:  And,  as  it  has  no  purpose  except 
to  force  by  imprisonment  the  payment  of  money  on  debts,  it  is  difficult  to  see 
why  it  is  not  aptly  called  imprisonment  for  debt.  When  the  imprisonment  oc- 
curs under  such  circumstances,  no  matter  what  may  be  said  to  the  contrary,  it 
remains  a  fact  that  the  debtor  is  arrested  and  imprisoned  to  force  the  payment 
of  a  debt  in  whole  or  in  part.''  (Concurring  opinion  per  Shelby,  C.  J.)  Quoted 
on  other  points  at  §§  1643,  1845. 

§  1842.  Clear,  Certain,  Convincing  or  Satisfactory  Proof,  or 
Proof  beyond  Reasonable  Doubt,  Requisite. — The  evidence  must,  there- 
fore, show  with  certainty  and  to  the  satisfaction  of  the  court,  and,  perhaps, 
even  beyond  a  reasonable  doubt,  that  the  bankrupt  or  other  person  proceeded 
against  does  still  possess  the  means  of  complying  with  the  order.  Thus, 
the  proof  must  at  least  be  satisfying  and  certain. s''' 

Compare,  analogously,  similar  rule  as  to  punishment  for  contempt  for  failure 
to  obey  order,  In  re  Levy  &  Co.,  15  A.  B.  R.  169,  142  Fed.  442  (C.  C.  A.): 
"We  are  not  unmindful  of  the  general  rule  that  the  power  to  imprison  for  con- 
tempt in  such  cases  should  be  exercised  with  great  caution  and  only  upon  proof 
which  establishes  the  facts  found  beyond  a  reasonable  doubt,  or  which  must, 
in  any  event,  be  clear  and  convincing.  But  we  are  satisfied  that  upon  the  facts 
herein  a  jury  would  necessarily  find  the  fact  of  possession  or  control  upon  an 
admitted  receipt  of  goods  and  repeated  refusals  to  explain  or  account  for  their 
disappearance.  Ihe  question  of  the  power  and  duty  of  the  court  in  such  cases 
has  been  so  often  passed  upon  that  it  is  unnecessary  to  discuss  it  in  this  con- 
nection.''- 

Samel  v.  Dodd,  16  A.  B.  R.  167,  142  Fed.  68  (C.  C.  A.  Ga.) :  "In  such  cases 
the  order  to  deliver  should  be  based  upon  clear  and  convincing  proof  that  the 
party  charged  has  possession  and  control  of  the  property,  since  the  penalty  of 
disobedience  is  imprisonment  for  contempt.     The  order  operates   in  personam, 

57.  In  re  Purvine,  S  A.  B.  R.  787,  96  (Wolfe)    Adler,    31   A.    B.    R.    371,    170 

Fed.  193  (C.  C.  A.  Tex.);  In  re  Alphin  Fed.  634  (D.  C.  Okla.);  instance,  In  re 

&   Lake   Cotton   Co.,   13   A.   B.   R.   653,  Baum,   33  A.   B.    R.   295,    169    Fed.   410 

131   Fed.     824    (D.      C.   Ark.);      qusere,  (C.  C.  A.  Ark.);  In  re  Greer,  26  A.  B. 

Scheer  v.  Brown,  12  A.  B.  R.  178,  130  R.  811,  189  Fed.  511   (D.  C.  Ark.);   In 

Fed.   338    (C.    C.   A.   Ark.,   affirmed   by  re   Haring,   37   A.   B.   R.   385,   193   Fed. 

Sup.    Ct.,    13   A.   B.    R.   674,   195   U.   S.  168   (D.  C.  Mich.).  To  same  effect,  In 

171);    In    re    DeGottardi,    7    A.    B.    R.  re  Sax,  15  A.  B.  R.  455  (D.  C.  Penn.). 

723,  114  Fed.  338   (D.  C.  Calif.);  In  re  Compare,   In   re  Taylor,  7   A.   B.   R. 

Gilroy  &  Bloomfield,  14  A.  B.  R.  637,  410  (D.  C.  Colo.),  where  the  court  says 

140  Fed.  733   (D.  C.  N.  Y.),   [1867]    In  "a  bankrupt   cannot  be   imprisoned   in- 

re   Salkey,   31    Fed.   Cases,    No.    13,253,  definitely"    (should   not   be   imprisoned 

II  N.  B.  Reg.  433;  In  re  Lesaius,  21  A.  at  all)  "when  it  is  not  certainly  known 
B.  R.  33,  163  Fed.  614  (D.  C.  Pa.);  in-  that  he  has  the  money  he  is  called 
stance     held  proof    insufficient,     In  re  upon  to  surrender." 
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upon  the  person  of  the  offender,  by  requiring  h-im  to  do  the  thing  commanded 
upon  pain  of  punishment  for  refusal;  and  such  an  order  is  erroneous,  as  matter 
of  law,  unless  it  plainly  and  affirmatively  appear  from  the  record  that  he  has 
the  power  to  comply  with  its  requirements.  If,  having  the  property,  he  fail 
to  surrender  it  in  obedience  to  the  order  of  the  court,  he  voluntarily  submits 
himself  to  the  consequences." 

Indeed,  the  almost  overwhelming  number  of  the  decisions  have  laid  down 
the  rule  (although  not  in  cases  where  the  distinction  has  been  sought  to  be 
made,  and  in  many  instances  in  cases  of  contempt  rather  than  of  summary 
orders  to  surrender  assets)  that  thd  court  must  be  satisfied  "beyond  a  rea- 
sonable doubt"  upon  this  point  or  that  the  evidence  must  be  "practically  in- 
contestible."58 

Boyd  V.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131  (C.  C.  A.  Iowa):  "And  it  must 
be  made  to  appear  by  evidence  which  leaves  no  reasonable  doubt  in  the  mind  of 
the  court  on  the  subject.     Evidence  which  is  merely  persuasive  will  not  suffice." 

In  re  Feldser,  14  A.  B.  R.  216,  134  Fed.  307  (D.  C.  Pa.) :  "It  is  necessary 
that  it  should  be,  as  stated  by  the  referee,  found  beyond  a  reasonable  doubt 
that  the  person  against  whom  the  order  is  made  has  the  funds  or  property  in 
his  possession  or  control." 

In  re  Walder,  16  A.  B.  R.  41  (D.  C.  Conn.):  "If  the  order  shall  be  affirmed, 
and  the  bankrupt  shall  fail  to  comply  with  its  terms,  contempt  proceedings  will 
naturally  follow,  and  no  good  purpose  would  be  served  by  adopting  a  lower  order 
of  proof  now  than  will  be  required  when  action  shall  be  taken  in  the  next  step." 

Ripon  Knitting  Works  v.  Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  (D.  C.  Wash., 
affirmed,  on  review,  in  104  Fed.  1006) :  "His  answer  is  not  conclusive,  but  the 
rule  in  such  cases  requires  that  the  denial  be  overcome  by  evidence  proving  be- 
yond a  reasonable  doubt  that  the  bankrupt  actually  has  the  present  possession 
or  control  of  money,  or  that  any  alleged  transfer  or  other  disposition  of  it  is  a 
mere  subterfuge  which  does  not  prevent  him  from  producing  it." 

In  re  Adler,  12  A.  B.  R.  19,  129  Fed.  502  (D.  C.  Tenn.) :  "The  court  has  no 
doubt  of  the  power  of  the  court,  where  it  reasonably  appears  that  the  bank- 
rupt has  the  money  in  his  possession  or  under  his  control,  to  compel  him  to  pay 
it  over;  but  that  fact  must  appear  by  something  more  substantial  than  mere 
presumptions  or  inferences  taken  from  such  circumstances  as  those  which 
have  been  proven  in  this  case.  To  invoke  that  power  requires  something  like 
incontestible  proof  as  against  the  bankrupt's  denial  that  he  has  the  money.  The 
fact  that  he  accounts  falsely  for  his  dissipation  of  the  money,  the  fact  that  he 
does  not  satisfactorily  disclose  his  uses  of  it,  the  fact  that  he  evades  the  exhi- 
bition of  his  conduct  in  the  premises,  may  indicate  that  he  has  defrauded  his 
creditors,  that  he  has  dealt  falsely  with  them,  that  he  has  egregiously  perjured 
himself  and  foresworn  the  truth,  and  may  invoke  other  remedies  under  the 
statute;  but  not  this  of  a  peremptory  order  to  pay  the  money  to  the  trustee, 
and  punishment  by  contempt  for  a  failure  to  do  so.     That  remedy  applies  only 

58.  In  re  Rosser,  4  A.  B.  R.  153,  101  p^re   same   rule,  contempt  proceedings 

Fed.  562  (C.  C.  A.  Mo.);  inferentially,  for   failure   to   surrender   assets,    In   re 

In  re  Leinweber,  12  A.   B.   R.   175    (D.  Switzer,  15  A.  B.  R.  470  (D.  C.  S.  C). 

C.  Conn.);  In  re  Anderson,  4  A.  B.  R.  In  re   Berman,  21  A.   B.   R.   139,   165 

640,  103   Fed.  854   (D.   C,  reversed,  on  Fed.   383    (D.   C.   Pa.);    In   re   Mize,   23 

other  grounds,  in  McGahan  v.  Ander-  A.  B.  R.  577,  172  Fed.  945  (D.  C.  Ala.); 

son,  7  A.  B.  R.  64,  113  Fed.  115) ;  In  re  Stuart  v.   Reynolds,   29   A.    B.   R.   413, 

Friedman,  2  A.  B.  R.  301  (Ref.  N.  Y.);  204   Fed.   709    (C.    C.   A.   Ala.),   quoted 

Trust   Co.   V.  Wallis,   11   A.   B.   R.   360,  at  §§   1841,  1843,   1845. 
126   Fed.   464    (C.    C.   A.   Penn.).    Com- 
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to  a  fund  which  can  be  designa'ted  and  traced  into  his  possession,  so  that  it  is, 
in  a  legal  sense,  a  tangible  fund  on  which  the  court  can  lay  its  hands;  and  it 
cannot  be  made  to  apply  to  some  intangible  money  supposed  to  be  kept  in  his 
possession  which  he  can  be  forced  to  pay  by  raising  or  procuring  the  money  to 
meet  the  orders  of  the  court.  No  doubt  many  bankrupts  could  be  made,  under 
the  coercion  of  imprisonment,  to  find  the  money  with  which  to  meet  such 
a  demand;  but  the  law  does  not  proceed  upon  the  theory  of  thus  compelling 
a  bankrupt  to  pay  his  creditors  that  which  he  owes  them.  It  would  be  in  sub- 
stance and  in  fact  a  mere  revival  of  the  discarded  remedy  of  imprisonment  for 
debt.  Therefore,  unless  the  court  can  see  that  the  bankrupt  is  in  possession  of 
the  money,  and  withholding  it  wrongfully,  it  will  not  make  such  an  order  as 
that  which  is  applied  for  in  this  case.  The  bankrupt  may  be  indicted  under  the 
criminal  features  of  the  act,  his  discharge  may  be  refused,  he  may  be  compelled 
by  contempt  proceedings  to  answer  questions  which  he  evades  and  refuses  to  an- 
swer, and  to  disclose  the  rights  of  action  that  may  belong  to  the  trustee  by 
reason  of  his  dealings  with  others;  and  thus  in  many  ways  he  may  be  com- 
pelled to  give  the  fullest  statement  of  his  affairs;  but,  no  matter  how  fraud- 
ulent his  conduct  may  be,  the  creditors  cannot  resort  to  this  method  of  com- 
pelling him  to  pay  his  debts,  when  there  is  not  sufficient  proof  that  he  is  con- 
cealing money  or  other  property  in  actual  possession  or  control." 

In  re  Goldfarb  Bros.,  12  A.  B.  R.  389,  131  Fed.  643  (D.  C.  Ga.) :  "The  evidence 
in  such  a  proceeding  should  satisfy  the  court  beyond  a  reasonable  doubt  that 
the  bankrupt  has  the  money  or  goods  in  his  possession  and  control,  and  is  able 
to  turn  them  over  when  so  ordered.     *     *     * 

"While  the  evidence  in  the  case  at  bar  showed  very  strong  probability,  and 
even  more  than  a  probability,  that  the  bankrupts  in  this  case  have  not  dealt 
fairly  with  their  creditors  or  with  the  trustee,  it  is  not,  to  my  mind,  sufficiently 
definite  and  convincing  to  justify  me  in  saying  from  this  evidence  that  they 
are  withholding  any  definite  amount,  or  anything  like  an  approximate  amount 
of  money  or  goods  from  the  trustee.  Certainly  it  fails  to  show  with  any  degree 
of  satisfaction,  that  they  have  withheld  the  amount  found  by  the  referee  as 
in  their  hands.  If  there  was  evidence  in  the  record  to  show  with  some  definite- 
ness  the  amount  of  stook  on  hand  in  the  bankrupts'  stores  on  the  first  of  June, 
1903,  and  any  evidence  to  show  the  amount  of  goods  sold  by  them  for  cash 
which  they  did  not  deposit  in  bank;  how  much  of  this  money  was  paid  out, 
or  if  not  paid  out,  with  some  degree  of  certainty,  how  much  was  retained,  data 
would  then  be  had  from  which  to  make  some  fair  calculation.  But  in  the  ab- 
sence of  this,  I  do  not  think  that  any  one  can  take  this  evidence,  and  this 
entire  record,  and  say  that  the  bankrupts  have  any  amount  of  goods  or  money, 
fixing  it  even  approximately,  in  their  hands,  which  has  not  been  turned  over  to 
the  trustee." 

In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.):  "An  order  requiring 
the  bankrupt  to  turn  over  money  or  property  withheld  from  the  trustee,  when 
the  bankrupt  denies  possession  or  control,  can  be  so  enforced  only  on  indubita- 
ble testimony  which  establishes  either  the  fact  of  his  present  possession,  or 
that  a  purported  transfer  or  disposition  is  a  mere  subterfuge,  by  which  the 
property  manifestly  remains  within  his  contol,  and  can  be  produced  by  him. 
And  in  a  proceeding  of  this  nature  the  order  is  sustainable  only  to  the  extent 
the  testimony  so  establishes  the  fact  of  actual  possession  or  control  with  all 
reasonable  doubt  resolved  in  favor  of  the  bankrupt." 

The  better  rule  on  reason  would  seem  to  be  that  the  proof  need  not  be 
beyond  a  reasonable  doubt;  that,  because  imprisonment  for  contempt  may 
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be  the  punishment  for  failure  to  comply  with 'the  order,  does  not  make  the 
proceedings  criminal,  and  the  rules  of  evidence  of  criminal  cases  do  not 
apply.  ^^ 

In  re  Cole,  16  A.  B.  R.  303,  144  Fed.  392  (C.  C.  A.  Me.):  "The  issue  whether 
an  order  should  run  against  a  bankrupt,  requiring  the  bankrupt  to  make  pay- 
ment to  the  trustee,  is  purely  of  a  civil  character:  and  therefore  that  part  of 
the  order  before  us  which  directed  payment  may  be  supported  by  a  mere  pre- 
ponderance of  the  evidence,  presumptions  or  inferences." 

In  re  Alphin  &  Lake  Cotton  Co.,  14  A.  B.  R.  197,  134  Fed.  477  (D.  C.  Ark.): 
"On  behalf  of  the  respondent  it  is  urged  that,  to  warrant  a  finding  against 
respondent,  the  evidence  must  be  beyond  a  reasonable  doubt;  that  in  view  of 
the  fact  that,  if  an  order  is  made  requiring  the  respondent  to  pay  over  money, 
and  he  fails  to  comply  with  it,  he  will  be  imprisoned  for  contempt  of  court,  it 
is  urged  that  the  proceedings  must  be  treated  as  a  criminal  proceeding,  and 
be  governed  by  the  same  rules.  This  court  cannot  assent  to  this  proposition. 
If  the  fact  that  a  failure  to  comply  with  the  order  of  the  court  may  result  in 
imprisonment  of  the  respondent  for  contempt  makes  it  a  criminal  case,  many 
proceedings,  and  especially  proceedings  in  courts  of  equity,  would  have  to  be 
treated  as  criminal  proceedings.  The  failure  on  the  part  of  a  defendant  to  exe- 
cute a  conveyance  decreed  by  a  court  of  equity  in  a  proceeding  for  specific 
performance  may  be  enforced  by  imprisonment  as  for  contempt.  Refusal  to  an- 
swer interrogatories  in  a  bill  of  discovey,  refusal  to  pay  alimony  in  a  divorce 
suit,  disobedience  to  a  writ  of  mandamus,  or  violation  of  an  injunction  may  re- 
sult in  such  punishment;  but  no  one  will  contend  that  for  this  reason  such 
proceedings  are  in  the  nature  of  criminal  actions.  The  punishment  for  contempt 
in  bankruptcy  proceedings  is  simply  for  disobedience  of  the  judgment  of  the 
court  after  it  is  found  that  the  respondent  has  money  or  property  belonging 
to  the  bankrupt  estate  in  his  possession  or  under  his  control,  and,  although  able 
to  comply  with  the  order  of  the  court,  willfully  refuses  to  do  so.  These  pro- 
visions in  the  Bankruptcy  Act,  authorizing  courts  of  bankruptcy  to  enforce 
obedience  to  their  orders  by  punishment  as  for  contempt  are  neither  novel  nor 
unusual.  Ihey  were  included  in  every  Bankruptcy  Act,"  and  similar  provisions 
have  been  enacted  by  almost  every  State  in  the  Union,  including  the  State  of 
Arkansas.  In  proceedings  supplemental  to  or  in  aid  of  executions,  courts  are 
authorized  by  these  statutes  to  enforce  the  surrender  of  assets  ^subject  to  exe- 
cution, and  for  this  purpose  may  commit  to  jail  any  person  refusing  to  comply 
with  such  order.  In  this  State,  section  3312,  Kirby's  Dig.  St.  Ark.,  contains 
such  a  provision.  And  by  sections  61  and  62,  Kirby's  Dig.,  probate  courts  are 
authorized  to  enforce  their  orders  for  the  surrender  of  property  belonging  to 
the  estate  of  a  deceased  person  by  attachment.  These  statutes  have  been  uni- 
formly sustained  as  civil  proceedings.'' 

In  re  Dickens,  23  A.  B.  R.  660,  175  Fed.  808  (D.  C.  Ala.):  "The  authorities 
are  agreed  that  a  bankrupt  should  not  be  committed  for  contempt  for  failing 
to  obey  an  order  requiring  him  to  turn  over  money  or  property  to  his  trustee, 
unless  the  court  is  satified  beyond  a  reasonable  doubt  of  his  present  ability  to 
comply  with  the  order.'' 

In  re  Cramer,  23  A.  B.  R.  637,  175  Fed.  879  (D.  C.  Mass.):  "A  consideration 
of  the  facts  set  forth  by  the  referee  in  his  report  and  of  the  evidence  which 

59.      Compare,      to      similar      effect,  supra,  §     1842.     And     compare,  In     re 

Moody  V.  Cole,  17  A.  B.  R.  818  (D.  C.  Lasch,  13  A.  B.  R.  158   (D.   C.  Penn.), 

Me.).     But  compare,  In  re  Walder,  16  where  it  is  held  to  be   "in  the  nature 

A.   B.  R.     42   (D.     C.   Conn.),     quoted  of  a  criminal  proceeding." 
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accompanies  the  report  has  led  me  to  believe  that  the  referee  must  have  acted, 
in  refusing  the  order  asked  for,  upon  the  theory  that  proof  beyond  a  reasonable 
doubt  was  necessary  to  sustain  a  finding  that  there  had  been  any  concealment 
of  property  from  the  trustee.  But  that  a  fair  preponderance  of  evidence  in  favor 
of  such  a  conclusion  is  enough  seems  to  me  sufficiently  well  settled,  at  least 
in  this  Circuit.  In  re  Cole  (C.  C.  A.),  16  Am.  B.  R.  303,  144  Fed.  393.  *  *  * 
That  there  was  such  a  preponderance  of  evidence  in  this  case  I  find  myself  un- 
able to  doubt." 

However,  the  court  should  not  make  the  order  unless,  on  the  same  evi- 
dence, if  the  order  be  disobeyed,  the  court  would  punish  for  contempt.^'' 

Impliedly,  In  re  (Wolfe)  Adler,  31  A.  B.  R.  371,  170  Fed.  634  (D.  C.  Okla.): 
"Ordinarily  in  cases  of  this  character  where  the  bankrupt  conceives  the  order 
of  the  referee  to  be  invalid,  he  refuses  to  obey  the  order,  whereupon  the  referee 
certifies  the  facts  to  the  judge,  for  a  summary  hearing,  and  punishment  as  for 
contempt,  if  he  finds  the  fact  warrants  it.  While  this  case  cornes  up  on  petition 
of  the  bankrupt  to  review  the  order  of  the  referee,  it  practically  raises  the 
questions  which  would  come  up  on  a  citation  for  contempt,  for  the  reason~that 
unless  the  order  is  one  the  enforcement  of  which  can  properly  be  effected  by 
imprisonment  for  contempt,  it  would  be  a  futile  order  to  make,  and  the  case 
will  therefore  be  treated  as  one  in  which  an  order  has  been  disobeyed  and  is 
before  this  court  in  a  contempt  proceeding.  *  *  *  If  I  am  correct  in  the 
conclusion  that  the  evidence  upon  which  this  order  is  based  is  not  sufficient  to 
warrant  this  court  to  order  the  bankrupt  imprisoned  for  contempt,  should  he 
fail  to  obey  it,  then  it  follows  that  the  order  should  not  have  been  made.  An 
order  which  cannot  be  enforced  is  a  dead  letter.  The  order  will  therefore  be 
annulled  and  set  aside." 

Nor  should  the  order  be  made  upon  a  third  person  where  there  exists  a 
commingling  of  the  property  belonging  to  the  bankrupt  estate  with  other 
property,  unless  the  property  belonging  to  the  estate  can  be  followed  and 
sufficiently  identified  to  enable  a  court  officer  to  take  it  into  his  possession. 

In  re  Jackier,  34  A.  B.  R.  790,  179  Fed.  730  (D.  C.  Pa.):  "It  is  clear  that 
such  an  order  should  not  be  made  unless  the  goods  can  be  followed  and  suffi- 
ciently identified  to  enable  the  marshal  to  take  them  into  his  possession.  The 
evidence  in  the  present  case  does  not  go  far  enough  to  meet  these  requirements, 
and  for  this  reason  the  petition  must  fail.  In  a  plenary  suit  where  a  receiver 
or  a  trustee  may  recover  a  verdict  for  the  value  of  goods  even  if  the  goods 
themselves  cannot  be  precisely  identified,  a  recovery  may  rest  upon  proof  of  a 
somewhat  less  definite  quality,  but  in  a  proceeding  like  this  it  is  necessary  to 
follow  specific  articles  with  reasonable  certainty." 

60.  In  re  Walder,  16  A.  B.  R.  43  (D.  Compare,  also.  In  re  Mayer,  3  A.  B. 

C.   Conn.),     quoted   supra,    this     para-  R.  534,  98  Fed.  839  (D.  C.  N.  Y.). 

graph.     In   re   Ogles,   3   A.   B.    R.   514  But  that  the     proceedings  for    order 

(Ref.  Tenn.).  of   surrender   differ   in   character   from 

But  compare,  inferentially  contra,  In  those  for  contempt,  see  In  re  Davison, 

re   Hausman,  10  A.  B.  R.  64,  131  Fed.  16  A.  B.  R.  338,  143  Fed.  673  (D..  C.  R. 

984  (C.  C.  A.  N.  Y.),  where  the  infer-  I.);    In  re   Cole,   16   A.   B.   R.   303,   144 

ence  is  given  that  the  matter  of  present  Fed.  393  (C.  C.  A.  Me.), 
possession  may  be  relitigated  upon  the 
contempt  proceedings. 
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§  1843.  Bankrupt's  Sworn  Denial  Not  Conclusive. — The  bank- 
rupt's ®i  or  agent's  ^^  sworn  denial  is  not  conclusive. 

In  re  Meier,  25  A.  B.  R.  372,  182  Fed.  799  (C.  C.  A.  Mo.),  quoted  post,  §  18S0: 
"The  settled  rule  is  that,  when  property  of  a  bankrupt  estate  is  traced  to  the 
possession  of  one  who  receives  it  upon  the  eve  of  the  bankruptcy  of  its  owner, 
it  is  presumed  to  remain  in  his  possession  or  under  his  control  until  he  sat- 
isfactorily accounts  to  the  court  of  bankruptcy  for  its  disposition  or  disappear- 
ance; that  the  burden  is  upon  him  to  satisfactorily  so  account  for  it;  and  that 
he  cannot  escape  an  order  for  its  surrender  by  simply  denying  under  oath 
that  he  has  it,  or  that  it  is  the  property  of  the  bankrupt  estate." 

In  re  Weber  Co.,  39  A.  B.  R.  217,  200  Fed.  404  (C.  C.  A.  N.  Y.) :  "Upon  the 
application  to  punish  for  contempt  he  made  no  explanation  as  to  how  or  why 
it  was  that  this  particular  sum  had  disappeared,  merely  denying  that  he  ever 
had  it.  His  statement  that  he  had  no  money,  when  the  proceeding  for  contempt 
was  instituted,  withaut  some  such  explanation  was  insufficient  and  the  judge 
quite  properly  held  him.  on  contempt  for  not  paying  it  over.  To  excuse  dis- 
obedience of  the  order  by  such  general  denial  would  make  it  easy  to  evade  the 
requirements  of  the  Bankruptcy  Act." 

Obiter,  In  re  Goldfarb,  12  A.  B.  R.  386,  131  Fed.  643  (D.  C.  Ga.) :  "It  will 
not  do,  of  course,  to  say  that  the  mere  denial  of  the  bankrupt  that  he  has  any 
money  or  effects  in  his  possession  should  be  sufficient  to  exonerate  him  from 
a  charge  of  this  kind." 

In  re  Schachter,  9  A.  B.  R.  497  (D.  C.  Ga.) :  "Otherwise  the  court  would  be 
powerless,  in  the  face  of  the  bankrupt's  oath,  to  require  the  production  of  prop- 
erty, however  conclusive  might  be  the  evidence  that  such  property  was  in  his 
possession  or  control." 

In  re  Friedman,  18  A.  B.  R.  713,  153  Fed.  939  (D.  C.  N.  Y.,  affirmed  in  20  A. 
B.  R.  37,  161  Fed.  260,  C.  C.  A.):  "But  if  any  person  into  whose  possession 
money  is  traced  can  avoid  the  legitimate  consequence  of  the  possession  of  that 
money  by  swearing  that  he  no  longer  has  it,  or  never  had  it,  the  administration 
of  justice  would  become  a  farce." 

In  re  Marks,  33  A.  B.  R.  911,  176  Fed.  1018  (D.  C.  Pa.):  "Certainly,  his 
bare  denial  of  present  ability  to  pay  may  be  properly  regarded  with  sus- 
picion, and  lie  may  be  required  to  satisfy  the  court  with  clearness  that  obedi- 
ence to  the  order  is  wholly  beyond  his  power.  Such  situations  must  be  dealt 
with  as  they  arise;  no  general  rule  can  be  laid  down,  and  each  case  must  stand 
upon  its  own  facts." 

61.  In  re  Schlesinger,  3  A.  B.  R.  342,  Tex.);   In  re   Epstein,   15  A.   B.   R.  711 

97  Fed.  930  (D.  C.  N.  Y.,  on  review,  4  (D.      C.     Penn.) ;     analogously      (con- 

A.  B.  R.  361,  102  Fed.  117);    In  re  Mc-  tempt),    obiter.    Moody  v.   Cole,   17   A. 

Cormick,   3  A.   B.   R.   340,   97   Fed.   566  B.     R.  818    (D.  C.     Me.);     analogously 

(D.   C.   N.  Y.);   Schweer  v.   Brown,   12  (contempt).   In  re  Lasky,   30  A.   B.   R. 

A.   B.   R.   178,   130   Fed.   338    (C.   C.   A.  739,     163  Fed.    99   (D.  C.     Ala.);  In  re 

Ark.,   affirmed  in  13  A.   B.   R.  673,  195  Meier,   35   A.    B.    R.   373,   183   Fed.   799 

U.  S.    171);  Ripon    Knitting  Works  v.  (C.  C.  A.  Mo.);  In  re  Goodman,  27  A. 

Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  B.  R.  697,  196  Fed.  566   (D.   C.   Ohio); 

(D.  C.  Wash.);  [1867]   In  re  Salkey,  21  Kirsner  v.  Taliaferro,  29  A.  B.  R.  833, 

Fed.   Cases,  No.  12,363;  In  re   Gerstel,  203  Fed.  51  (C.  C.  A.  Va.);  In  re  Lipp- 

10   A    B     R    411,   133   Fed.   166    (D.    C,  man,    25    A.    B.    R.    874,    184    Fed.  551 

Ills.);  In  re  Kane,  13  A.  B.  R.  445,  131  (D.      C.      N.      Y.);      instance,      In     re 

Fed.  386   (D.   C.  N.  Y.);  In  re  Rosser,  Belluscio,  25  A.  B.  R.  660  (Ref.  N.  Y.). 
3  A.  B.  R.  746,  96  Fed.  193  (D.  C.  Mo.,  62.   In   re   Famous   Clothing   Co.,   34 

oh    review,   4   A.    B.    R.    153,    101    Fed.  A.  B.     R.  780,    179  Fed.     1015   (D.     C. 

563,    C.   C.  A.   Mo.);   In   re   Purvine,   2  N.  Y.). 
A.    B.    R.    787,    96   Fed.    192    (C.    C.    A. 
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It  has  been  held,  however,  that  a  denial  by  the  bankrupt  may  be  con- 
clusive in  some  cases. 

Stuart  V.  Reynolds,  29  A.  B.  R.  412,  204  Fed.  709  (C.  C.  A.  Ala.) :  "The  argu- 
ment claims,  in  effect,  that  the  trial  judge  should  give  no  weight  to  the  con- 
temner's sworn  denial.  Reynolds,  by  sworn  answer,  denied  the  charges  against 
him.  The  answer  of  the  contemner  is  not  taken  as  true,  in  the  sense  that  it 
cannot  be  contradicted.  It  has  been  held  by  English  common  law  writers  as 
unassailable,  and  some  federal  courts  have  followed  that  rule.  Rapalje  on  Con- 
tempt, §  119,  and  cases  cited.  The  cases  on  both  sides  of  the  proposition  are 
too  numerous  for  citation,  but  they  may  be  found  collected  in  the  briefs  and 
opinion  in  United  States  v.  Shipp,  203  U.  S.  563,  where  the  court  decides  that 
'when  the  acts  alleged  consist  in  taking  part  in  a  murder  it  cannot  be  admitted 
that  a  general  denial  and  affidavit  should  dispose  of  the  case;'  but  the  opinion 
recognizes  the  fact  that  there  may  be  cases  in  which  the  answer  would  be  con- 
clusive. 'It  may  be  that  even  now,'  said  the  court,  'If  the  sole  question  were  the 
intent  of  an  ambiguous  act,  the  proposition  would  apply.'  In  cases,  like  the 
present  case,  where  the  bankrupt  is  accused  of  withholding  and  refusing  to 
surrender  large  stocks  of  goods,  and  he  answers  on  oath,  denying  possession 
and  control  of  them,  his  control  and  possession  being  an  affirmative  allegation 
of  the  trustee,  it  is  not  at  all  unreasonable  to  look  on  his  answer  as  sufficient 
to  secure  his  discharge,  unless  evidence  of  the  most  convincing  kind  is  offered 
to  sustain  the  charge  against  him.  The  affirmative  in  such  case  would  not  be 
difficult  to  prove  if  the  charge  were  true.  In  cases  where  it  is  charged  that  he 
withholds  large  sums  of  money,  and  he  makes  sworn  denial,  it  is  not  consistent 
with  the  admitted  rule  that  his  guilt,  to  authorize  commitment,  must  be  proved 
to  the  exclusion  of  reasonable  doubt — to  say  that  the  burden  can  be  put  on  the 
contemnor  to  prove  his  negative  averment. 

"In  such  cases,  the  rule  undoubtedly  goes  to  this  extent,  to  quote  the  words 
of  an  author,  which  h;  sustains  by  many  citations  of  authority.''  Quoted  on 
other  points  at  §§  1841,  1845. 

§  1844.  But  Almost  Incontestible  Evidence  Requisite  to  Over- 
come It-. — But,  at  any  rate,  it  requires  something  like  incontestible  evidence, 
or  evidence  beyond  a  reasonable  doubt,  to  overcome  the  denial.^* 

Trust  Co.  V.  Wallis,  11  A.  B.  R.  360,  126  Fed.  464  (C.  C.  A.  Pa.):  "If  the 
bankrupt  denies  that  he  has  possession  or  control  of  the  property,  or,  if  a  third 
person  in  possession  thereof  claims  to  hold  it,  not  as  the  agent  or  representa- 
tive of  the  bankrupt,  but  by  title  adverse  to  him,  and  there  is  no  evidence  to 
indisputably  show  that  such  denial  or  claim  is  false  or  fraudulent,  and  that  the 
case  is  one  of  simple   concealment  or  refusal  on  the  part  of  the  bankrupt,   or 

63.    In    re    Ripon    Knitting    Wks.    v.  evidence       found     insufficient,      In     re 

Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  (Wolfe)    Alder,   21   A.    B.    R.    371,    170 

(D.  C.  Wash.);    In  re  Friedman,  2  A.  B.  Fed.   634   (D.    C.   Okla.) ;   impliedly.   In 

R.  301  (Ref.  N.  Y.);  In  re  Mayer,  3  A.  re  Dickens,  23  A.  B.  R.  660,  175   Fed. 

B.  R.  533,  98  Fed.  839  (D.  C.  Wis.);  in-  808  (D.  C.  Ala.),  quoted  at  §§  1840, 
ferentially.  In  re  Gilroy  &  Bloom-  1842,  1845;  Stuart  v.  Reynolds,  29  A. 
field,  14  A.  B.  R.  627,  140  Fed.  733   (D.  B.  R.  412,  204  Fed.  709  (C.  C.  A.  Ala.), 

C.  N.  Y.);  analogously  (contempt  for  quoted  at  §§  1841,  1843,  1845;  In  re 
failure  to  obey  order),  Mioody  v.  Cole,  Haring,  29  A.  B.  R.  387,  193  Fed.  168 
17  A.  B.  R.  818  (D.  C.  Me.).  But  com-  (C.  C.  A.  Mich.);  instance.  In  re 
pare,  inferentially  contra,  In  re  L,asky,  Chamelin,  25  A.  B.  R.  570,  184  Fed. 
20  A.     B.  R.    729,  163     Fed.  99  (D.     C.  553   (D.   C.   Pa.). 

Ala.),  quoted  at  §  1850;  instance  where 
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the  one  in  possession,  to  deliver  up  the  property  as  ordered,  it  would  be  an  un- 
warranted stretch  of  power  on  the  part  of  the  court  to  resort  to  summary  pro- 
ceeding for  contempt  for  the   enforcement  of  its   order." 

Samel  v.  Dodd,  16  A.  B.  R.  170,  142  Fed.  68  (C.  C.  A.  Ga  ,  concurring  opin- 
ion) :  "It  follows  unquestionably  that  an  order  imprisoning  a  bankrupt  for  con- 
tempt for  failure  to  obey  a  decree  to  pay  money  or  surrender  goods  into  court 
is  erroneous  as  matter  of  law,  where  the  bankrupt  by  sworn  answer  denies  that 
he  has  the  money  or  the  goods,  and  it  does  not  appear  clearly  and  affirmatively 
from  the  record,  notwithstanding  his  denials,  that  he  has  the  power  to  comply 
with  the  decree.  The  bankrupt  is  at  least  entitled  to  that  much  protection,  if, 
indeed,  the  courts  are  to  refuse  to  follow  the  wise  rule  of  the  common  law  which 
makes  the  sworn  denials  of  the  answer  sufficient  defense  to  the  contempt  pro- 
ceedings, leaving  the  question  of  the  truth  of  the  answer  to  be  contested  in  a 
prosecution  for  perjury.     *     *     * 

"The  bankrupts,  in  their  answers,  have  sworn  that  they  have  not  in  their  pos- 
session or  under  their  control  the  money  or  goods  involved  in  this  proceeding. 
It  seems  to  me  that  any  evidence  that  conclusively  showed  they  presently  had 
in  possession  and  control  either  the  money  or  the  goods  would  necessarily  show 
where  the  same  was  kept  or  deposited,  so  that  it  could  be  reached  by  the  proc- 
ess of  the  bankruptcy  court,  or  of  some  court  in  a  suit  by  the  trustee.  But 
however  that  may  be,  the  record  in  this  cause,  taken  as  a  whole,  fails  to  show 
that  the  bankrupts  had  in  their  possession  at  the  date  of  the  order  committing 
them  for  contempt  either  the  money  or  the  goods  referred  to.  If  the  bank- 
rupts have  sworn  falsely  in  their  pleadings  or  on  their  examination — and  this 
proceeding  is  based  solely  on  that  hypothesis — the  law  provides  for  their  pun- 
ishment on  indictment  and  conviction  by  a  procedure  which  secures  to  them 
the  right  of  trial  by  jury  with  all  its  constitutional   safeguards." 

In  re  Adler,  12  A.  B.  R.  19,  129  Fed.  502  (D.  C.  Tenn.) :  "To  invoke  that 
power  requires  something  like  incontestible  proof  as  against  the  bankrupt's 
sworn  denial  that  he  has  the  money." 

§  1845.  Proof  of  Present  Possession  or  Control  Requisite. — Pres- 
ent possession  or  control  must  be  proved.  It  will  not  do  simply  to  prove  the 
bankrupt  ought  still  to  have  the  possession  or  control :  it  must  be  proved 
that  he  actually  still  has  possession  or  control.^* 

64.  Boyd  v.  Glucklich,  8  A.  B.  R.  393,  where    discharge    was    refused    on   the 

116  Fed.  131  (C.  C.  A.  Iowa);  impliedly,  ground    of    concealment    of    assets,    a 

In  re  Adler,  12  A.   B.   R.  19,  129  Fed.  delay  of  four  years  in  filing  a  petition 

502   (D.   C.  Tenn.);   In  re   Ogles,  2  A.  to  surrender  the  assets  will  nullify  the 

B.  R.  514   (Ref.  Tenn.).  effect  as  res  judicata  of  the  refusal  of 

But  compare,  In  re  Wilson,  8  A.  B.  the  discharge.  In  re  Barton  Bros.,  18 
R.  612,  116  Fed.  419  (D.  C.  Ark),  and  A.  B.  R.  98,  149  Fed.  620  (D.  C.  Ark.). 
In  re  Tudor,  4  A.  B.  R.  78,  100  Fed.  Refusal  of  Discharge  as  Res  Judi- 
796  (D.  C.  Colo.),  where  the  courts  cata. — As  to  the  effect  of  a  refusal  of 
seemed  to  think  it  proper  to  "allow"  discharge  on  the  ground  of  conceal- 
only  for  "legitimate"  expenses  in  mak-  ment  of  assets,  see:  In  re  Barton  Bros., 
ing  the  computation  necessary  to  de-  18  A.  B.  R.  98,  149  Fed.  620  (D.  C. 
duce  present  possession  of  assets.  Ark.):  "It  is  res  adjudicata  that  these 
See,  also,  cases  cited  in  these  opinions.  bankrupts     did   not    surrender   all     of 

Analogously  (contempt  proceedings),  their   estate,   and   that   their   schedules 

In  re   Davidson,   16  A.   B.   R.   337,   143  were  false,  but  there  is  a  wide  differ- 

Fed.  173  (D.  C.  R.  I.),  ence  between   denying  a  bankrupt  his 

Long  Delay    Fatal. — Long     delay  in  discharge  on  the  ground  that  his  sched- 

filing   the   petition    for   surrender   may  ules    are    false,    and    making  an  order 

be  fatal  to  the  trustee's  claim.     Thus,  four  years   after  his   bankruptcy   com- 
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[On  review  of  contempt  order  rather  than  of  order  to  surrender  assets.] 
Stuart  V.  Reynolds,  29  A.  B.  R.  412,  204  Fed.  709  (C.  C.  A.  Ala.):  "But  the 
counsel  seek  also  to  apply  a  rule  that  is  in  fact  applicable  to  a  class  of  criminal 
cases — that  'the  recent  possession  of  stolen  property  casts  upon,  the  possessor 
a  suspicion  of  guilt  from  which  he  should  free  himself.'  The  argument,  in 
eflfect,  is,  that,  the  recent  unexplained  possession  of  stolen  goods  would  be  suffi- 
cient to  adjudge  the  possessor  guilty  of  larceny,  unless  he  rebutted  the  inference; 
and  that,  therefore,  by  'analogy,'  the  recent  possession  of  the  goods  by  the 
bankrupt  is  sufficient,  unexplained,  to  show  that  he  still  has  them,  and  therefore 
sufficient  to  prove,  as  required  by  law,  that  he  is  in  contempt  in  failing  to  pro- 
duce them.  But  the  possession  of  stolen  property,  however  recent  and  unex- 
plained, creates  no  presumption  of  law  that  the  possessor  committed  the  lar- 
ceny, and  instructions  to  that  effect,  'casting  the  burden  of  proving  the  innocent 
character  of  the  possession  upon  the  accused,'  is  erroneous.  Underbill  on  Crimi- 
nal Evidence  (2d  edition),  §  299,  and  cases  there  cited.  Such  possession,  in 
connection  with  proof  of  the  larceny  is,  of  course,  legal  evidence  from  which 
the  jury  may  infer  guilt.  But  there  is  no  analogy  between  the  larceny 
case  and  the  contempt  case.  The  possession  in  the  former  case  is  evidence 
against  the  possessor  only  when  the  corpus  delicti  is  proved.  The  inference 
against  him  is  based  on  the  fact  that  the  property  has  been  proved  to  have  been 
stolen,  and  such  possession,  though  it  does  not  change  the  burden  of  proof, 
casts  suspicion  on  the  possessor.  But  the  property  that  the  respondent  is  charged 
with  withholding  has  not  been  stolen.  His  possession  is  assumed  to  have  been 
acquired  so  as  to  vest  title  in  him.  His  former  possession  of  it  casts  no  sus- 
picion on  him.  There  is  no  analogy  between  the  instant  case  and  larceny  case 
that  relieves  the  trustee  from  proving  affirmatively  and  as  required  by  law 
that  the  respondent  had  in  his  possession  the  property  in  question,  and  was 
therefore  able  to  obey  the  referee's  order.  The  fact  that  the  property  passed 
into  the  possession  of  the  bankrupt  is,  of  course,  one  step  in  the  effort  to  prove 
that  he  still  has  it.  But  if  the  property  consists  of  twenty  thousand  doUafsJ 
worth  of  'goods,  wares  and  merchandise,'  as  indicated  in  one  of  the  alternative 
recitals  of  the  referee's  order,  this  proceeding,  of  itself,  is  sufficient  to  show 
that  he  has  not  in  his  actual  possession  goods  of  such  bulk  and  value,  for  if  he  so 
held  them,  they  would  be  taken  from  him  by  writ.  If,  when  the  referee's  report 
and  finding  says  that  the  property  withheld  is  'goods,  wares,  merchandise,  money, 
and  other  property,'  it  is  meant  that  the  goods,  etc.,  shown  by  the  'expert's' 
examination  of  his  books,  have  been  sold,  and  that  he  has  in  money  the  $20,000, 
then,  of  course,  to  show  guilt  proof  is  required  that  he  has  in  present  possession 
the  $20,000  in  money.  No  case  is  made  for  the  application  of  the  doctrine  of 
'presumptions'  so  as  to  dispense  with  the  necessity  for  evidence." 

Amer.  Trust  Co  v.  Wallis,  11  A.  B.  R.  360,  126  Fed.  464  (C.  C.  A.  Penn.) : 
"Has  the  referee,  or  the  court  in  bankruptcy,  power  to  order  the  bankrupt  to  de- 
liver and  turn  over  to  the  trustee  in  bankruptcy,  money  collected  from  his  debt- 

pelling  him  to  pay  over  the  proceeds  in  contempt  proceedings.  In  re  Marks, 

illegally   withheld    from    his    trustee."  23  A.  B.  R.  911,  176  Fed.  1018   (D.  C. 

See,  in  addition.  In  re  Ruos  (No.  2),  Pa.),   quoted   at    §   1857;    obiter.   In   re 

21  A.   B.   R.   257,   164   Fed.   749    (D.    C.  Soloway  &  Katz,  28  A.  B.  R.  225,  196 

Pa.);   impliedly.   In  re   (Wolfe)   Alder,  Fed.   132    (D.    C.    Conn.);    In   re   Rey- 

21   A.   B.   R.   371,   170   Fed.   634    (D.    C.  nolds,   27   A.   B.    R.   200,    190   Fed.    967 

Okla.);   In   re   Mize,  22  A.   B.   R.   577,  (D.   C.  Ala.);   In  re  Haring,  27  A.   B. 

172  Fed.  945  (D.  C.  Ala.);  impliedly.  In  R.  285,  193  Fed.  168  (D.  C.  Mich.);  In 

re   Herman,   21  A.   B.   R.   139,   165   Fed.  re  Frank,  25  A.  B.  R.  486,  182  Fed.  794 

383   (D.  C.  Pa.);  In  re  Holland,  23  A.  (C.  C.  A.  N.  D.);  instance.  In  re  Jab- 

B.  R.  835,  176  Fed.  624  (D.  C.  N.  Y.),  lin,  28  A.  B.  R.  54,  194  Fed.  328  (D.  C. 

ciuoted   at   §§   1833,   1840;    analogously,  N.    Y.). 
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ors  after  he  had  received  notice  or  knowledge  of  the  filing  of  the  petition  by 
creditors  to  have  him  adjudged  a  bankrupt,  which  money  has  since  passed  into 
the  possession  of  others  and  is  not  under  the  control  of  the  bankrupt?  *  *  * 
In  the  absence  of  fraud  or  concealment,  the  bankrupt  court  can  only  order  the 
delivery  of  property  to  the  trustee  which  the  bankrupt  is  physically  able  to 
deliver  up,  having  the  same  in  his  possession  or  control.  If  it  shall  appear 
that  he  is  not  physically  able  to  deliver  the  property  required  by  the  order, 
then,  confessedly,  proceedings  for  contempt,  by  fine  and  imprisonment,  would 
result  in  nothing,  certainly  not  in  compliance  with  the  order.  The  contempt  in 
this  case  could  only  be  purged  by  a  reiteration  of  the  physical  impossibility 
to  comply  with  the  order  whose  disobedience  is  being  thus  punished.  An  order 
made  under  such  circumstances  would  be  as  absurd  as  it  is  inconsistent  with 
the  principles  of  individual  liberty.  But  it  may  be  said  tiiat,  to  have  collected 
this  money  from  his  debtors  and  distributed  it  to  his  creditors,  with  knowledge 
of  the  filing  of  the  petition  in  bankruptcy,  was  in  contempt  of  the  Bankrupt 
Law  and  of  the  proceedings  in  bankruptcy,  which  were  a  caveat  to  all'  the  world 
as  to  the  effect  of  such  proceedings  upon  the  property  of  the  bankrupt  in  case 
he  should  be  so  declared.  This,  however,  would  be  but  a  constructive  con- 
tempt, and  not  liable  to  the  summary  punishment  by  fine  and  imprisonment 
which  may  be  inflicted  for  actual  contempt,  committed  in  the  presence  of  the 
court  or  by  open  and  defiant  refusal  to  comply  with  its  lawful  commands, 
where  compliance  is  physically  possible." 

Samel  v.  Dodd,  16  A.  B.  R.  169,  142  Fed.  68  (C.  C.  A.  Ga.,  concurring  opin- 
ion) :  "But,  unless  the  person  can  perform  the  act  commanded,  the  court  has 
no  authority  to  punish  for  a.  failure  to  perform  it.  Any  other  rule  would  be  un- 
reasonable and  unjust.  To  imprison  one  for  not  doing  what  he  cannot  do  is 
inconsistent  with  the  principles  of  individual  liberty.  There  is  no  statute  or 
law  which  confers  such  authority.  Imprisonment  under  such  circumstances 
for  failure  to  pay  money  may  force  the  friends  of  the  prisoner  to  raise  and 
pay  the  required  sum,  but  such  imprisonment  is  unwarranted  by  law  in  a  juris- 
diction where  imprisonment  for  debt  is  forbidden.  Where  the  prisoner  has  the 
power  to  comply  with  the  order,  having  the  money  or  thing  in  question  in  his 
possession,  he  may,  of  course,  be  punished  for  his  failure  to  surrender  it,  with- 
out conflict  with   any  rule  of  law  against  imprisonment  for   debt." 

In  re  Baum,  22  A.  B.  R.  295,  169  Fed.  410  (C.  C.  A.  Ark.):  "The  court,  of 
course,  could  not  require  the  petitioner  to  do  an  impossible  thing  and  then 
punish  him  for  refusing  to  perform  it.  Iherefore,  from  the  fact  that  the 
court  ordered  him  to  pay  over  the  money,  it  must  necessarily  have  had  be- 
fore it  testimony  sufficient  to  satisfy  it  of  his  ability  to  comply." 

Impliedly  (on  contempt  for  failure  to  surrender).  In  re  Rogowski,  21  A.  B.  R. 
553,  166  Fed.  165  (D.  C.  Ga.) :  "If  the  rule  be  adopted,  announced  in  some 
cases,  that  where  a  bankrupt  shortly  before  his  failure  has  on  hand  a  large 
stock  of  merchandise,  and  when  proceedings  in  bankruptcy  are  instituted  he 
is  found  to  have  but  a  small  amount  of  goods,  the  stock  being  depleted  to  such 
an  extent  that  it  could  not  have  occurred  in  the  ordinary  course  of  business, 
and  there  are  circumstances  to  indicate  that  the  goods  have  been  purposely 
.  and  fraudulent  removed  so  as  to  prevent  their  going  into  the  hands  of  the 
trustee  in  bankruptcy,  that  then  the  court  may  require  the  bankrupt  to  produce 
the  goods  or  give  some  reasonable  explanation  of  their  disappearance,  and  on  his 
failure  so  to  do  may  hold  him  for  contempt,  then  a  case  is  made  out  by  the  record 
here.  *  *  *  On  the  other  hand,  if  the  rule  be  that,  notwithstanding  such  con- 
dition of  things  as  indicated  above,  the  receiver,  trustee,  or  creditor  proceeding 
against  the  bankrupt  is  unable  to  point  out  any  particular  property  or  cash  so  re- 
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moved,  and  its  location,  definitely  and  specifically,  contempt  proceedings  are  not 
justified,  then  no  case  is  made  here.  I  think  the  latter  rule  has  been  adopted  by 
the  Circuit  Court  of  Appeals  for  this  Circuit  in  Samel  v.  Dodd." 

In  re  Walder,  16  A.  B.  R.  42  (D.  C.  Conn.):  "The  real  question,  then,  is 
whether  or  not  the  bankrupt  has  accounted  for  the  disappearance  of  the  goods 
which  he  has  been  ordered  to  return,  or,  to  put  it  more  definitely,  whether  his 
explanation  leaves  the  matter  in  such  a  shape  that  the  court  can  find  beyond 
a  reasonable  doubt  that  he  now  has  possession  or  control  of  the  goods,  or  of 
the   money  into  which   they  have  been   converted." 

In  re  Barton  Bros.,  18  A.  B.  R.  100,  149  Fed.  630  (D.  C.  Ark.):  "It  is  seen 
by  an  examination  of  the  two  decisions  last  quoted,  unless  they  were  in  posses- 
sion of  the  money  at  the  time  the  order  is  made  to  pay  over,  the  court  has  no 
power  to  make  the  order.  If  the  court  were  to  make  the  order  for  them  to  pay 
over  when  they  were  without  the  means  of  paying  over,  the  court  would  then 
be  requiring  them  to  do  an  impossible  thing,  and  the  effect  of  such  an  order 
would  be  equivalent  to  imprisonment  for  debt." 

In  re  Goldfarb,  13  A.  B.  R.  389,  131  Fed.  643  (D.  C.  Ga.) :  "A  bankrupt  cannot 
be  required,  under  a  proceeding  for  contempt,  to  do  that  which  it  is  out  of  his 
power  to  do.  The  evidence  in  such  a  proceeding  should  satisfy  the  court  be- 
yond a  reasonable  doubt  that  the  bankrupt  has  the  money  or  goods  in  his  pos- 
session and  control  and  is  able  to  turn  them  over  when  so  ordered.  If  he  has 
placed  them  out  of  his  possession  and  control,  no  matter  how  foolishly  or  how 
wrongfully,  he  cannot  be  required  by  order  to  turn  them  over  to  a  receiver  or 
to  a  trustee." 

In  re  Mayer,  3  A.  B.  R.  534,  98  Fed.  839  (D.  C.  Wis.):  "It  is  not  applicable, 
however,  to  reach  property  beyond  the  present  control  of  the  bankrupt,  and  in 
the  hands  of  third  parties  claiming  title  derived  prior  to  the  proceedings  in 
bankruptcy,  although  the  transaction  is  manifestly  fraudulent.  Nor  can  this 
means  or  provision  be  employed  to  punish  for  frauds  committed  by  the  bankrupt 
against  the  Bankrupt  Act,  nor  can  it  be  used  to  coerce  the  bankrupt  or  trans- 
ferees to  make  restitution  of  money  or  property  previously  transferred  in  fraud 
of  the  act.  Frauds  which  are  made  criminal  by  the  act  are  punishable  only 
on  conviction  by  the  verdict  of  a  jury,  or  on  plea  of  guilty,  and  fraudulent  trans- 
fers which  have  been  consummated  cannot  be  reached  by  this  summary  pro- 
ceedings.    *     *     * 

"The  finding  of  merchandise  to  the  amount  and  value  of  $30,393.39  in  the 
hands  of  the  bankrupt  is  predicated  on  a  showing  which  raises  strong  suspicion 
of  a  large  amount  of  goods  unaccounted  for  during  the  half  year  preceding  the 
failure,  but  the  testimony  is  deemed  insufficient  to  establish  beyond  reasonable 
doubt  the  fact  of  abstraction  of  goods  from  the  stock.  No  surreptitious  transac- 
tions are  shown  respecting  the  goods,  notwithstanding  inquiry  and  search  to  that 
end,  which  appear  to  have  been  diligently  pursued.  The  discrepancy  stated  in 
the  findings  rests  upon  valuations  taken  of  the  stock  on  hand  without  the  pres- 
ence of  the  bankrupt,  not  in  reference  to  the  present  inquiry,  not  based  on  the 
bills  rendered  for  the  purchases  nor  on  the  actual  cost  to  the  bankrupt,  and  of- 
fered for  this  issue  after  the  goods  have  passed  beyond  reach  for  testing  the  val- 
uation by  the  bills — a  test  which  would  otherwise  be  practicable  for  a  large  por- 
tion of  the  stock  made  up  of  recent  purchases.  The  testimony  of  certain  of  the 
appraisers  that  such  valuations  would  approximate  the  cost  to  the  bankrupt  is 
forcibly  met  by  proof  of  numerous  instances  wherein  the  cost,  as  shown  by  the 
bills,  materially  exceed  the  appraisal;  and,  after  extended  enumerations  from 
the  inventory  in  comparison  with  the  bills,  an  estimate  of"  such  excess  is  tendered 
which  would  cover  the  discrepancy.     Whether  the  shortage  is  thus  satisfactorily 
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accounted  for  is  not  the  test,  but  it  is  sufficient  that  the  valuation  which  consti- 
tutes the  sole  basis  of  the  charge  is  placed  in  doubt,  both  as  to  the  definite 
amount  and  to  the  fact  of  the  surreptitious  taking  of  goods,  and  no  ground 
is  established  for  an  order  of  this  nature  to  turn  over  either  certain  goods  or 
a  definite  amount  on  pain  of  imprisonment;  and,  so  regarded,  the  order,  to  that 
extent,  is  not  sustainable.'' 

In  re  Milk  Co.,  16  A.  B.  R.  731  (D.  C.  Pa.) :  "It  is  now  sought  to  make  him 
personally  answerable  for  this  money;  not  by  suit,  upon  the  ground  that  it 
was  unwarrantably  paid  out,  with  the  ordinary  incidents  of  execution,  etc.,  in 
case  a  judgment  should  be  recovered;  but  by  summary  order  of  court,  for  dis- 
obedience of  which  he  may  be  attached  and  committed,  for  contempt.  It  is 
not  pretended  that  the  money  sought  to  be  reached  is  actually  in  his  possession, 
or  control,  nor  is  any  concealment  or  subterfiige  alleged,  or  if  it  is,  it  has  not 
been  made  out.  All  that  is  contended  for  is,  that  it  shall  be  treated  as  con- 
structively in  his  hands;  that  is  to  say,  that  he  shall  be  held,  as  though  it  were, 
because  it  ought  to  be.  But  this  is  a  misconception  of  the  remedy  invoked,  and 
the  power  of  the  court  under  it.  It  is  effective  to  lay  hold  of  a  specific  fund  or 
thing,  under  the  dominion  or  control  of  the  party  ruled,  but  cannot'  legitimately 
go  beyond  that.  Undoubtedly  the  court  will  not  permit  a  colorable  evasion, 
and  that  which  is  held  by  another,  in  his  interest,  or  with  his  connivance,  is 
the  same  as  though  held  by  the  party  himself.  Mueller  v.  Nugent,  184  U.  S. 
1,  7  Am.  B.  R.  324.  An  adverse  claim  on  the  other  hand  made  in  good  faith 
on  what  is  apparently  a  sufficient  basis,  will  be  respected,  and,  subject  always  to 
the  right  to  determine  whether  it  is  so  made,  the  court  will  not  undertake  to 
override  or  pass  upon  it.  It  is  true  that  there  are  cases  where  a  party  has  been 
required  to  disgorge  funds  which  are  traced  into  his  hands,  notwithstanding 
his  protest  that  he  has  spent  them  in  payment  of  debts,  or  has  otherwise  dis- 
posed of  them.  In  re  Gerstel,  10  Am.  B.  R.  411;  In  re  Michael  Kane,  lb.  478; 
Schweer  v.  Brown,  13  Am.  B.  R.  178;  In  re  Henderson,  lb.,  351.  But  the  ordeis 
there  made  proceed  upon  an  entirely  different  basis,  and  are  carefully  to  be 
distinguished.  The  statement  of  the  bankrupt  was  simply  not  believed,  and  was 
therefore  disregarded.  They  are  not  to  be  construed  as  undertaking  to  compel 
him  to  turn  over  what  he  has  not,  but  what  the  court  finds,  notwithstanding 
his  denials,  that  he  in  fact  has." 

In  re  Sax,  15  A.  B.  R.  456  (D.  C.  Pa.) :  "If  it  be  clearly  shown  that  a  bank- 
rupt has  money  or  goods  in  his  possession  that  belong  to  his  trustee,  he  must 
take  the  consequences  of  a  refusal  to  hand  them  over,  but  he  should  not  be  sum- 
marily directed  to  pay  unless  the  court  is  morally  certain  that  there  has  been 
concealment  and  that  obedience  to  the  order  can  be  enforced.  If  the  bankrupt 
has  been  guilty  of  fraudulent  concealment,  but  no  longer  has  the  goods  or  the 
money,  he  should  be  prosecuted.  He  should  not  be  imprisoned  on  a  summary 
proceeding  for  contempt,  unless  he  is  disobeying  an  order  with  which  he  is 
able  to  comply." 

In  re  Longbottom  &  Sons,  15  A.  B.  R.  437,  142  Fed.  291  (D.  C.  Pa.):  "He 
does  not  find  as  a  fact  that  *  *  *  the  bankrupts  have  in  their  possession  or 
control  the  sums  of  money.  *  *  *  Such  payments  may  have  been  prefer- 
ential but  this  fact  is  not  sufficient  to  support  an  order  on  a  bankrupt  to  pay 
over  money  which  he  has  already  parted  with  in  good  faith  to  one  of  his  cred- 
itors." 

But  if  the  bankrupt  or  other  person  proceeded  against  have  control,  it 
is  sufficient,  though  he  have  not  actual  possession.®^ 

65.  But  compare,  on  the  facts.  In  re     Green,  6  A.  B.  R.  370  (D.  C.  Penn.). 
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In  re  Cole,  16  A.  B.  R.  304,  144  Fed.  392  (C.  C.  A.  Me.) :  "It  also  cannot  be 
denied  that  a  bankrupt  whose  funds  are  deposited  with  an  agent,  cannot  excuse 
himself  from  not  delivering  over  the  same  to  the  trustee  because  so  deposited, 
unless  he  shows  as  a  matter  of  fact  an  inability  to  obtain  the  actual  possession 
of  what  he  ought  to  surrender." 

In  re  Dickens,  23  A.  B.  R.  660,  175  Fed.  808  (D.  C.  Ala.):  "The  order  of 
the  referee  in  this  case  is  that  the  bankrupt  shall  turn  over  to  the  trustee  in 
bankruptcy  the  sum  of  $30,000.  I  do  not  find  in  the  record  sufficient  evidence 
to  justify  an  order  requiring  the  bankrupt  to  turn  over  to  the  trustee  the  specific 
sum  of  $20,000.  As  I  understand  the  evidence  and  the  contention  of  the  peti- 
tioner, an  order  requiring  the  bankrupt  to  turn  over  $40,000  or  $50,000,  or 
more,  might  as  well  have  been  made.  There  is  no  evidence  clearly  or  satisfac- 
torily showing  that  the  bankrupt  had  the  sum  of  money  named  in  his  posses- 
sion or  control  on  November  4,  1909,  when  the  order  was  made,  or  on  October 
26,  1909,  when  the  petition  praying  said  order  was  filed,  or  that  he  recently 
had  such  sum  of  money  prior  thereto.  Ihere  is  evidence  in  the  record  that  at 
some  time  prior  to  the  said  dates  the  bankrupt  was  shown,  in  a  certain  proceed- 
ing in  the  State  Chancery  Court,  to  have  been  short  in  the  sum  of  $20,000  and 
more  in  his  accounts  with  the  English  Manufacturing  Company,  of  which  he 
was  the  surviving  partner,  conducting  its  business.  But  that  fact  falls  far 
short  of  establishing  the  fact  that  he  had  that  sum  of  money  in  his  possession 
on  or  about  October  26,  1909.  We  may  surmise  from  the  evidence  that  he  had 
that  amount  of  money  or  much  more  in  the  past  year  or  two;  but  conjecture, 
or  speculation,  or  mere  inferences,  are  not  sufficient  in  this  proceeding.  There 
must  be  clear  and  convincing  proof  on  which  the  court  must  act  in  making 
an  order  for  contempt." 

§  1846.  Similarly,  Agents  and  Court  Officers  Not  Subject  to  Sum- 
mary Orders  as  to  Disbursements  Already  Made. — Similarly,  agents 
and  court  officers  are  not  subject  to  summary  orders  to  surrender  property 
or  assets  already  out  of  their  possession  or  disbursed. '^^ 

§  1847.  Likewise,  No  Interest  to  Be  Included. — Likewise,  interest 
may  not  be  included  in  the  summary  order  to  surrender ;  *'''  unless  of  course 
interest  actually  has  been  received. 

§  1848.  Whether  Possession  at  Time  of  Filing  Summary  Peti- 
tion or  of  Granting  Order,  Requisite. — Nor  will  it,  in  order  to  obtain 
the  order  of  surrender,  probably  suffice  simply  to  prove  that  he  had  the  pos- 
session of  the  assets  at  the  time  of  the  filing  of  the  trustee's  petition  and 
that  he  has  since  disposed  of  them,  he  no  longer  having  control  over  them 
or  their  proceeds."* 

66.  See  ante,  "No  Summary  Order  as  B.  R.  175  (D.  C.  Conn.),  where  the 
to  Sums  Already  Disbursed,"  §§  1612,  court  finds  he  continued  to  have  pos- 
1666,  1829.  In  re  Fogelman,  26  A.  B.  session  up  to  the  time  the  order  was 
R.  742,  188  Fed.  755   (D.  C.  N.  Y.);  In  made. 

re    Denson,    28  A.  B.  R.  158,  195  Fed.  Impliedly,   In  re  Adler,  12  A.   B.   R. 

854    (D.   C.   Ala.).  19,  129  Fed.   502   (D.   C.  Tenn.) ;   In  re 

67.  In  re  Davis,  9  A.  B.  R.  670  (D.  Friedman,  3  A.  B.  R.  301  (Ref.  N.  Y.) ; 
C.  Tex.).  also,   inferentially.   In   re   Greenberg,   5 

68.  In  re  Rosser,  4  A.  B.  R.  153,  101  A.  B.  R.  840  (D.  C.  N.  Y.). 

Fed.  562  (C.  C.  A.  Mo.).  Contra,  impliedly,  In  re  Kurtz,  11  A. 

Inferentially,  In  re  Leinweber,  12  A.       B.  R.  129  (D.  C.  Penn.),  in  which  case 
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Inferentially,  In  re  Purvine,  3  A.  B'.  R.  787  (C.  C.  A.  Tex.) :  "It  is  implied  that 
the  party  has  the  ability  to  obey  the  order." 

Inferentially,  In,  re  Alphin  &  Lake  Cotton  Co.,  14  A.  B.  R.  194  (D.  C.  Ark.) : 
"If  the  money  is  once  traced  into  the  hands  of  a  respondent,  the  burden  is  upon 
him  to  make  some  reasonable  explanation  of  what  became  of  it,  or  at  least 
that  it  has  ceased  to  be  in  his  possession  or  under  his  control  at  the  time  the 
order  to  turn  it  over  is  made.'' 

Although,  of  course,  he  can  be  punished  for  contempt  for  having  thus 
disposed  of  them  in  the  meantime. 

§  1849.  Circumstantial  Evidence  Sufficient. — It  is  not  necessary 
that  the  possession  of  the  concealed  assets  be  proved  by  the  direct  evidence 
of  those  who  actually  saw — circumstantial  evidence  is  sufficient,  if  strong 
enough.®^ 

In  re  Cole,  16  A.  B.  R.  303,  144  Fed.  392  (C.  C.  A.  Me.):  "*  *  *  may  be 
supported   by  a  mere  preponderance   of   evidence,   presumptions   or   inferences." 

Obiter,  In  re  Felson,  10  A.  B.  R.  716,  124  Fed.  288  (D.  C.  N.  Y.) :  "In  order 
to  justify  an  order  that  the  bankrupt  pay  over  money  or  deliver  property,  it  is 
not  necessary  that  the  evidence  show  clearly  and  distinctly  that  the  bankrupt 
has  the  money  or  the  property  in  his  possession  in  such  shape,  or  in  such  a  loca- 
tion, that  witnesses  have  seen  it,  and  may,  therefore,  testify  that  the  bankrupt 
actually  has  the  money  or  property  in  his  possession  at  some  particular  place. 
It  is  sufficient  if  the  evidence  discloses  the  fact  that  at  a  certain  date  the  bank- 
rupt had  the  property  or  the  money  in  his  possession  and  has  not  lost  the  same 
by  fire  or  other  casualty,  for  which  he  is  not  responsible,  or  has  not  expended 
the  same  in  gambling  or  in  some  other  manner.'' 

Indeed,  the  question  most  usually  arises  with  regard  to  stocks  of  mer- 
chandise or  their  proceeds  where  it  is  next  to  impossible  to  prove  by  eye 
witnesses  that  the  debtor  still  has  possession  or  control  of  the  proceeds. 
Proof  of  such  possession  or  control  most  frequently  is  simply  a  deduction 
from  a  multitude  of  circumstances,  usually  derived  largely  from  the  state- 
ments of  the  debtor  himself,  upon  cross-examination,  in  his  efforts  to  ex- 
plain the  disappearance  of  assets.'''" 

§  1850.  Presumption  of  Continued  Possession  When  Property 
Once  Traced  and  Shortage  Unexplained. — If  it  is  proved  that  the  debtor 
recently  had  the  possession,  then  the  presumption  that  he  still  has  posses- 
sion will  follow,  unless  he  reasonably  accounts  for  the  disposition,  or  dis- 
appearance of  the  assets.'''^ 

it  distinctly  appears  that  the  bankrupt  For  instances  where  the  present  pos- 

had  actually  spent  the  money  after  the  session  of  assets  has  been  decided  by 

bankruptcy,  yet  the  court  ordered  him  comparison   of  purchases,   sales,   finan- 

to  refund  it.  cial    statements,    inventories,    etc.,    and 

69.  Instance,  alleged  payment  to  discrepancies  unsatisfactorily  ex- 
mother,  In  re  Feldser,  14  A.  B.  R.  217,  plained,  etc.,  see  the  cases  cited  under 
134    Fed.    307    (D.    C.    Penn.).      [1867]  the  next  section  following. 

In  re  Goodridge,  Fed.  Cas.  5,547.  71.  In  re  Rosenthal,  29  A.  B.  R.  515, 

70.  Compare,  as  to  weakness  of  such  200  Fed.  190  (D.  C.  N.  Y.) ;  In  re  Meier, 
deductions,  cases  cited  at  end  of  next  35  A.  B.  R.  272,  182  Fed.  799  (C.  C. 
section   under   "Limitations   of  Rule."  A.  Mo.). 
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Thus,  where  the  court  is  satisfied  that-  property  came  into  the  hands 
of  the  bankrupt  shortly  before  the  adjudication,  and  the  schedules  give  no 
account  of  the  property  or  its  proceeds,  and  the  bankrupt  fails  to  make  any 
credible  explanation  on  his  examination  or  elsewhere  showing  what  has  be- 
come of  such  property,  the  court  is  authorized  to  consider  the  property  or 
its  proceeds  still  in  the  control  of  the  bankrupt  and  to  require  that  it  be  pro- 
duced and  surrendered  to  the  trusteed  ^ 

In  re  Meier,  35  A.  B.  R.  372,  183  Fed.  799  (C.  C.  A.  Mo.):  "The  settled  rule 
is  that,  when  property  of  a  bankrupt  estate  is  traced  to  the  possession  of  one 


72.  Instance,  In  re  Deuell,  4  A.  B. 
R.  60,  100  Fed.  633  (D.  C.  Mo.);  obiter. 
In  re  Felson,  10  A.  B.  R.  716,  124  Fed. 
288  (D.  C.  N.  Y.);  In  re  Schlesinger, 
3  A.  B.  R.  342,  97  Fed.  930  (D.  C.  N. 
Y.),  affirmed  in  4  A.  B.  R.  361,  103  Fed. 
117).  Compare,  to  same  effect,  In  re 
Finkelstein,  3  A.  B.  R.  800,  101  Fed. 
418   (D.  C.  N.  Y.);  In  re  Greenberg,  5 

A.  B.  R.  840,  106  Fed.  496  (D.  C.  N. 
Y.),  in  which  case  the  court  found  so 
much  false  testimony  that  it  was  even 
in  doubt  whether  there  was  as  much 
assets  in  the  bankrupt's  hands  as  the 
necessary  deductions  from  the  testi- 
mony might  warrant — the  bankrupt 
evidently  had  perjured  himself  to 
such  an  extent  'that  even  his  admis- 
sions against  interest  were  discredited. 

Obiter,  In  re  Mayer,  3  A.  B.  R.  533, 
98  Fed.  839  (D.  C.  Wis.);  In  re  Ander- 
son, 4  A.  B.  R.  640,  103  Fed.  854  (D.  C. 
S.   Car.);   In   re   Goldfarb   Bros.,  13  A. 

B.  R.  386  (D.  C.  Ga.);  instance.  In  re 
Wilson,  8  A.  B.  R.  612,  116  Fed.  419 
(D.  C.  Ark.);  In  re  Rosser,  4  A.  B.  R. 
153,  101   Fed.   562   (C.   C.  A.  Mo.). 

In  re  DeGottardi,  7  A.  B.  R.  733,  114 
Fed.  328  (D.  C.  Calif.),  where  an  al- 
leged burglarizing  of  the  bankrupt's 
store  was  the  excuse,  accompanied  by 
unwillingness  and  refusal  of  the  bank- 
rupt to  answer  questions,  etc. 

Obiter,  In  re  Milk  Co.,  16  A.  B.  R. 
733  (D.  C.  Penn.),  quoted  ante,  §  1845. 
Instance,  alleged  robbery.  In  re  Her- 
schkowitz,  14  A.  B.  R.  86  (D.  C.  N.  Y.). 

In  re  Frankfort,  15  A.  B.  R.  210  (D. 

C.  N.  Y.),  in  which  pocketbook  snatch- 
ing on  a  street  car  was  alleged. 

In  re  Levin,  6  A.  B.  R.  743  (Ref.  N. 
Y.,  affirmed  in  D.  C),  wherein  robbery 
of  the  bankrupt's  store  and  loss  of 
$10,000  was  alleged,  but  the  statement 
to  the  police  at  the  time  was  that 
practically  nothing  had  been  taken. 

Instance,  uncorroborated  testimony 
of  bankrupt  as  to  losses  by  gambling 
and  dissipation,  In  re  Henderson,  13 
A.  B.  R.  351,  130  Fed.  385  (D.  C. 
Penn.). 


Instance,  alleged  gambling,  the  ex- 
planation. In  re  Friedman,  2  A.  B.  R. 
307   (Ref.  N.  Y.). 

Instance,  In  re  Weinreb,  16  A.  B. 
R.  702,  146  Fed.  243   (C.  C.  A.  N.  Y.). 

Instance,  fictitious  claim  of  payment 
of  part  of  proceeds  of  sale  to  mother, 
In  re  Feldser,  14  A.  B.  R.  217,  134  Fed. 
307   (D.  C.  Penn.). 

Compare,  on  analogous  proposition  of 
concealment  as  a  bar  to  discharge,  the 
following  cases:     In  re  Leopold,  5  A. 

B.  R.  379  (Ref.  N.  Y.);  In  re  Meyers, 
2  A.  B.  R;  707,  96  Fed.  408  (D.  C.  N. 
Y.);  In  re  Grossman,  6  A.  B.  R.  510, 
111  Fed.  507  (D.  C.  Mich.);  In  re 
Friedman,  3  A.  B.  R.  301  (Ref.  N.  Y.), 
alleged   robbery;    In   re   Leinweber,   13 

A.  B.  R.  175,  138  Fed.  641  (D.  C. 
Conn.). 

In  re  Lesaius,  21  A.  B.  R.  23,  163 
Fed.  614  (D.  C.  Pa.);  In  re  Leverton, 
19  A.  B.  R.  426  155  Fed.  925  (D.  C. 
Pa.);  In  re  Friedman,  18  A.  B.  R. 
712,  153  Fed.  939  (D.  C.  N.  Y.,  af- 
firmed in  20  A.  B.  R.  37),  quoted 
at  §  1863;  Seigel  v.  Cartel,  21  A.  B.  R. 
140,  164  Fed.  691  (C.  C.  A.  Iowa), 
quoted  at  §  3501^;  Kirsner  v.  Talia- 
ferro, 39  A.  B.  R.  832,  202  Fed.  51   (C. 

C.  A.  Va.) ;  obiter.  In  re  Epstein,  30  A. 

B.  R.  387,  306  Fed.  568  (D.  C.  Pa.);  in- 
stance. Shea  V.  Lewis,  30  A.  B.  R.  436, 
206  Fed.  877  (C.  C.  A.  Minn.);  in- 
stance. In  re  Belluscio,  25  A.  B.  R. 
660   (Ref.  N.  Y.). 

In  one  case  it  was  stated  that  as  a 
rule,  the  presumption  of  possession  by 
the  bankrupt  arising  from  his  failure 
to  account  for  property  traced  to  his 
recent  custody,  is  applicable  only  in 
those  jurisdictions  wherein  it  is  held 
that  the  bankrupt  has  the  burden  of 
proving  his  innocence.  In  re  Haring, 
27  A.  B.  R.  285,  193  Fed.  168  (D.  C. 
Mich.). 

But  compare  [on  review,  however, 
of  contempt  order  rather  than  of  or- 
der for  surrender  of  assets]  Stuart  v. 
Reynolds,  39  A.  B.  R.  413,  304  Fed.  709 
(C.    C.   A.   Ala.),    quoted   at   §   1845. 
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who  receives  it  upon  the  eve  of  the  bankruptcy  of  its  owner,  it  is  presumed  to 
remain  in  his  possession  or  under  his  control  until  he  satisfactorily  accounts  to 
the  court  of  bankruptcy  for  its  disposition  or  disappearance;  that  the  burden  is 
upon  him  to  satisfactorily  so  account  for  it;  and  that  he  cannot  escape  an  order 
for  its  surrender  by  simply  denying  under  oath  that  he  has  it,  or  that  it  is  the 
property  of  the  bankrupt  estate."     Quoted  ante,  §  1843. 

In  re  I<evy  &  Co.,  15  A.  B.  R.  168,  143  Fed.  443  (C.  C.  A.):  "It  was  open  to 
them  to  explain  the  apparent  discrepancy  by  proof  that  some  of  the  property  did 
not  actually  cortle  into  their  hands  or  that  it  was  sold  at  a  price  below  the  inven- 
tory value,  especially  as  the  firm  was  on  the  eve  of  bankruptcy,  or  that  the  state- 
ments were,  for  some  other  reasons,  inaccurate." 

In  re  Cotton  Co.  (Alphin  &  Lake  Cotton  Co.),  14  A.  B.  R.  194,  134  Fed.  477 
(D.  C.  Ark.):  "If  the  money  is  once  traced  into  the  hands  of  a  respondent, 
the  burden  is  upon  him  to  make  some  reasonable  explanation  of  what  became 
of  it,  or  at  least  that  it  has  ceased  to  be  in  his  possession  or  under  his  control 
at  the  time  the  order  to  turn  it  over  is  made." 

In  re  McCormick,  3  A.  B.  R.  340,  97  Fed.  566  (D.  C.  N.  Y.) :  "As  respects 
the  sum  of  $1500  ordered  to  be  paid  to  the  trustee,  the  explanation  given  by 
the  bankrupt  that  he  carried  that  money  in  his  trousers  pocket  for  some  two 
or  three  weeks  until  he  lost  it  by  having  his  pocket  picked  upon  an  Eighth  ave- 
nue car,  after  a  visit  to  Coney  Island,  though  quite  possible  in  itself,  is  accom- 
panied by  such  improbable  circumstances  stated  by  him  as  occurring  before 
and  after  that  it  is  difficult  to  be  credited." 

In  re  Royce  Dry  Goods  Co'.,  13  A.  B.  R.  366,  133  Fed.  100  (D.  C.  Mo.):  "Mak- 
ing every  reasonable  allowance  based  on  the  evidence,  there  wis  at  the  time 
the  company  made  its  assignment,  the  4th  day  of  January,  1904,  a  discrepancy 
between  the  property  W.  K.  Royce  stated  in  writing  to  have  been  on  hand  No- 
vember 30,  1903,  of  at  least  $35,000.  What  became  of  this  difference?  The 
presumption  of  law  in  such  cases,  in  the  absence  of  satisfactory  explanation, 
is  that  the  property  traced  to  the  hands  of  the  bankrupt  a  short  time  prior  to 
the  suspension  of  business  remains  in  his  hands,  and  the  bankrupt  must  answer 
therefore." 

In  re  Averick,  33  A.  B.  R.  518,  170  Fed.  521  (D.  C.  Pa.):  "As  shown 
by  his  bills  and  invoices,  he  had  bought  for  the  fall  trade  goods  to  the 
amount  of  $10,427.19;  and  had  on  hand  at  the  beginning  of  the  season,  as 
found  by  the  referee,  stock  in  the  two  stores  of  the  value  of  $5,000,  $4,000  at 
Susquehanna  and  $1,000  at  Sidney.  He  paid  out  some  $3,025  to  creditors  on 
various  accounts  in  the  three  months  preceding  his  bankruptcy,  and  had  $1,100 
of  other  cash  expenses;  besides  losing  $300  by  sales  on  credit.  These  figures 
show  $4,203.19  worth  of  goods  unaccounted  for,  which  the  bankrupt  must  ei- 
ther have  in  his  possession  and  keep  back  from  his  trustee,  or  else  have  disposed 
of  them  and  put  the  money  in  his  pocket.  The  conclusion  so  reached  depends 
of  course  on  the  evidence  and  the  deductions  made  from  it,  of  which  there  can 
be  no  just  criticism,  provided  the  figures  taken  are  accurate.  That  brand  new 
.goods  of  over  $10,000  went  into  these  stores  within  the  few  months  immediately 
preceding  bankruptcy  is  not  and  cannot  be  denied,  being  proved  by  the  bills  or 
invoices.  *  *  *  The  value  of  the  goods  which  the  bankrupt  had  when  he  failed 
is  put  in  the  schedules,  where  he  would  be  inclined  to  make  the  most  of  them, 
at  $6,800.  According  to  the  appraisers  they  were  worth  only  $4,800,  and  they 
were  sold  by  the  trustee  the  latter  part  of  January,  after  taking  out  the  $300  ex- 
emption, at  $3,900.  It  is  now  claimed,  that  at  cost  prices  with  which  comparison 
is  to  be  made,  they  were  worth  $7,600.  But  all  things  considered,  the  estimate 
of  the  bankrupt,  when  he  made  up  his  schedules,  may  well  be  taken.    There  was 
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no  controversy  then,  as  there  is  now,  and  he  had  no  purpose  to  serve  in  fixing 
the  value  except  possibly  to  enhance  it.  *  *  *  What  is  there,  then,  to  relieve 
the  bankrupt  from  the  logic  of  the  situation?  He  lost  no  money  by  specula- 
tion, bad  investments,  or  gambling.  He  had  no  bad  debts  outside  of  the  $300 
already  allowed  him.  Neither  his  store  nor  his  personal  expenses  were  large, 
and  all  that  he  paid  out  on  this  account  as  well  as  on  business  debts  or  for  bor- 
rowed money  has  been  credited.  The  amount  of  goods  which  he  bought  was  al- 
together beyond  the  needs  of  his  business,  and  having  been  received  within  three 
or  at  most  four  short  months,  immediately  preceding  his  bankruptcy,  had  disap- 
peared at  the  end  of  that  time  with  almost  nothing  to  show  for  it.  He  could 
not  have  sold  them  in  the  ordinary  course  of  trade,  his  business  not  being  large 
enough  to  take  them.  And  if  he  disposed  of  them  at  forced  sales  it  would  have 
been  known  and  attracted  attention.  It  is  this  that  constitutes  the  strengh  of 
the  case  against  him  and  gives  an  adverse  cast  to  his  so-called  failure.  All  things 
considered,  the  only  fair  conclusion  with  the  figures  so  seriously  against  him  as 
they  are,  is  that  he  covertly  made  away  with  so  much  as  he  cannot  account  for, 
and  should  now  in  consequence  be  required  to  produce  and  turn  it  over." 

Ripon  Knitting  Wks.  v.  Schreiber,  4  A.  B.  R.  299,  101  Fed.  810  (D.  C.  Wash., 
affirmed  in  101  Fed.  1006)-:  "The  decision  of  the  court  that  the  Bankrupt  has 
at  least  $3000  in  his  possession  or  under  his  control  is  based  upon  convincing 
evidence  to  the  effect  that  a  large  amount  of  money  actually  came  into  his  pos- 
session within  a  few  months  before  the  adjudication.  Of  the  money  so  re- 
ceived, more  than  $2000  remains  entirely  unaccounted  for  after  giving  full  credit 
for  all  expenditures  shown  by  the  respandent's  books  of  account,  and  after 
allowing  in  full  the  extravagant  amount  which  he  claims  to  have  used  for  his 
personal  expenses,  and  in  dissolute  practice,  and  losses  in  gambling.  As  to 
so  much  of  the  money,  this  is  not  a  case  of  failure  to  give  a  satisfactory  ac- 
count, or  to  show  in  a  satisfactory  way  how  it  has  been  disposed  of,  but  it  is 
a  case  of  total  failure  to  account  in  any  way  whatever,  or  to  give  any  explana- 
tion. I  am  also  convinced  that  the  amount  which  the  respondent  claims  to 
have  lost  in  gambling  is  considerably  in  extess  of  the  total  amount  of  his  actual 
losses.  I  am  also  convinced  that,  with  a  deliberately  formed  intention  to  de- 
fraud his  creditors,  the  respondent  proceeded  methodically  to  make  liberal  pur- 
charges  of  merchandise  on  credit,  and  to  dispose  of  his  stock  for  cash  as  rapidly 
as  possible.  During  the  spring  and  summer  months  he  conducted  a  slaughter 
sale,  selling  goods  so  much  below  the  market  value  as  to  create  a  rush  of  busi- 
ness." 

In  re  Gerstel,  10  A.  B.  R.  412,  413,  123  Fed.  166  (D.  C.  Ills.):  "The  rule  in 
these  cases  is  that  the  answer  of  the  respondent  is  not  conclusive  on  the  court; 
that  the  court  may  proceed  to  inquire  into  the  facts,  and  where  it  has  been 
shown  that  property  has  come  into  the  hands  of  the  bankrupt  shortly  before 
the  adjudication,  that  the  schedules  give  no  account  either  of  this  property 
or  its  proceeds,  and  that  the  bankrupt,  by  answer  or  by  examination  under  oath, 
fails  to  make  any  credible  explanation,  showing  what  became  of  such  property, 
the  court,  when  so  satisfied,  is  authorized  to  consider  the  property  or  its  pro- 
ceeds as  being  still  in  the  possession  or  under  the  control  of  the  bankrupt,  and 
to  require  by  order  that  it  be  produced  and  delivered  to  the  trustee,  and,  upon 
failure  to  obey  such  order,  to  punish  by  imprisonment  for  contempt." 

In  re  Lasky,  20  A.  B.  R.  729,  163  Fed.  99  (D.  C.  Ala.):  "From  the  above-cited 
cases  it  seems  clear  to  my  mind  that  the  following  principle  of  law  is  well  set- 
tled, to  wit:  That  the  property  of  a  bankrupt  estate,  traced  to  the  recent  con- 
trol or  possession  of  the  bankrupt,  is  presumed  to  remain  there  until  he  sat- 
isfactorily accounts  to  the  court  for  its  disposition  or  disappearance.     Now  let 

3  R  B— 53 
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US  see  what  may  be  properly  deduced  from  the  evidence  as  showing  the  prop- 
erty to  be  in  the  bankrupt's  possession  during  the  five  months  next  before  his 
adjudication: 

A  stock  of  goods   on  hand  worth  at  least $3,500  00 

Goods    purchased  within    the   five   months    for   which   not   a    dollar 

was   paid    6,500  GO 


$9,000  00 

How  and  for  how  much  of  this  does  he  account?  First:  He  says  that  all 
goods  were  sold  and  converted  into  cash.  The  evidence  indicates  that  they 
brought  about  cost,  but  let  us  allow  $3,000  for  his  selling  cheap  and  the  little 
remnant  left  in  the  store,  so  we  have: 

Item  1.     Discount    to   get   quick    sales $2,000  00 

Item  3.     (He   gives   in    detail  his   cost  of    doing  business,   and    under 
that     evidence    $100     a    month    is     a    liberal     allowance,     so) 

expenses      of     running     store      were 500  00 

Item  3.     (His    checks   show    exactly   what    he  paid   on   old    accounts, 
frefght,     and     drayage     in     these     five     months.)   Paid     for 

goods,   freight,   and   drayage   about ^, 1,300  00 

Item  4.     Goldberg's   living   expenses,   $200   per    month 1,000  00 

Item  5.     L,asky's  living  expenses,  $300  per  month 1,000  00 

Item   6.     Accident   to   sister 500   00 

Item  7.     Mother's   and  sister's   trips .  .■ 300  00 

Item  8.     Money  which  Mr.  and  Mrs.  Goldberg  took  ^way  for  living  ex- 
penses,  about    300  00 

Total     $6,900  00 

This  resolves  every  doubt  in  the  bankrupt's  favor  and  is  more  liberal  to  him 
than  are  the  reported  cases.  It  shows  $2,100  coming  into  his  possession  and 
wholly  unaccounted  for,  and  the  estimate  made  by  the  court  certainly  not  over- 
drawn and,  if  anything,  is  rather  below  what  may  be  sustained  by  the  evidence. 
It  is  not  attempted  to  state  the  exact  amount  of  the  bankrupt's  frauds  and  con- 
cealments. The  law  does  not  require  this,  for,  as  is  said  in  In  re  Schlcsinger 
(D.  C),  3  Am.  B.  R.  343,  97  Fed.  930:  'A  debtor  is  not,  however,  to  go  scott- 
free  because  the  exact  amount  of  his  frauds  and  concealments  are  not  ascertain- 
able, nor  should  the  Bankrupt  Act  be  suffered  to  be  paralyzed  as  respects  the 
creditors  by  such  means.'  A  merchant  should  not  be  permitted  to  shut  his  eyes 
to  the  disappearance  of  his  goods,  and  when  called  upon  by  the  court  to  account 
therefor  escape  the  penalty  of  the  law  by  simply  saying:  T  have  not  the  goods. 
I  have  no  money.'  " 

In  re  Kane,  10  A.  B.  R.  478,  135  Fed.  984  (D.  C.  Pa.):  "Money  having  been 
traced  directly  into  his  hands,  he  cannot  swear  himself  free  from  liability  by 
any  such  general  and  sweeping  statement." 

In  re  Shachter,  9  A.  B.  R.  499  (D.  C.  Ga.):  "The  present  case  measures  up 
exactly  to  the  rule  stated  by  Judge  Sanborn  (in  concurring  opinion  in  Boyd 
V.  Glucklich,  8  A.  B.  R.  393,  116  Fed.  131)  as  follows:  'The  rule  by  which  this 
issue  is  to  be  determined  is  that  the  property  of  the  bankrupt  estate  traced 
to  the  recent  possession  or  control  of  the  bankrupt  is  presumed  to  remain  there 
until  he  satisfactorily  accounts  to  the  court  for  its  disposition  or  disappear- 
ance.' " 

In  re   Epstein,  15  A.  B.  R.  711   (D.  C.  Penn.) :     "Where  it  is  shown  that  the 
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bankrupts  have  purchased  goods  to  the  extent  of  $30,000  within  three  months 
of  their  bankruptcy  and  have  no  other  explanation  to  give  of  the  disappear- 
ance of  large  sums  of  money  traced  to  their  hands  than  a  general  denial,  en- 
tirely unsupported  by  facts  or  credible  circumstances,  the  referee  is  justified 
in  finding  that  property  has  been  concealed  and  an  order  to  pay  will  be  sus- 
tained." 

In  re  Fidler  &  Son,  21  A.  B.  R.  101,  163  Fed.  973  (D.  C.  Pa.):  "The  bank- 
rupts have  absolutely  no  explanation  to  offer  for  this  large  discrepancy.  Their 
attention  being  called  to  it,  that  was  the  express  answer  which  they  gave.  They 
admittedly  experienced  no  loss  by  theft  nor  by  fire,  and,  doing  a  cash  and  not  a 
credit  business,  as  they  claim,  they  had  no  bad  debts,  if  any  could  have  accumu- 
lated in  the  short  time  in  question.  Indeed  they  even  go  so  far  as  to  say  that 
they  did  not  know  that  they  were  insolvent,  and  only  went  into  bankruptcy 
because  suits  were  being  brought  against  them.  But  $8,000  worth  of  goods,  ob- 
tained inside  of  three  short  months,  if  their  bills  are  to  be  relied  on,  are  not  to 
be  disposed  of  upon  any  such  convenient  lack  of  knowledge.  They  certainly 
could  not  have  disappeared  through  the  ordinary  and  legitimate  channels  with- 
out leaving  some  trace  behind  them." 

In  re  Cramer,  23  A.  B.  R.  637,  175  Fed.  879  (D.  C.  Mass.):  "The  bankrupt 
may  have  been,  as  the  referee  thinks,  a  person  of  an  extremely  low  order  of  in- 
telligence; but  there  is  no  question  that  he  had  intelligence  enough  to  carry  on 
business  as  a  wholesale  and  retail  dealer  in  picture  frames  for  five  years  in  Wor- 
cester, not  to  mention,"  etc.  "The  purchases  of  goods  on  credit  and  their  sub- 
sequent disappearance,  or  the  disappearance  of  money  received  from  them,  if 
sold,  within  so  short  a  time  before  the  bankruptcy  and  while  the  bankrupt  knew 
he  was  insolvent,  together  with  the  entire  failure  of  the  bankrupt  to  meet  by 
reasonable  and  honest  explanation  the  presumption  against  him  which  these 
facts  create,  would  to  my  mind  go  very  far,  without  more,  to  prove  him  guilty, 
of  concealment.  If,  under  the  pressure  of  an  inquiry  into  these  doings  of  his, 
he  has  also  made  admissions  of  the  kind  testified  to  by  the  trustee,  I  am  unable 
to  believe  that  justice  will  be  done  if  the  case  be  treated  as  one  wherein  the 
power  of  the  court  to  compel  restitution  of  what  is  being  dishonestly  withheld 
from  creditors  cannot  be  exercised  for  want  of  sufficient  evidence.  The  order  de- 
nying the  trustee's  petition  is  disapproved,  and  is  to  be  vacated.  On  the  case 
as  now  presented,  the  referee,  in  my  judgment,  should  make  such  an  order  as 
has  been  requested  by  the  trustee." 

And  the  same  rules  prevail  where  it  is  traced  into  the  hands  of  an  agent 
of  the  bankrupt. '^^ 

But  see,  limitations  of  rule.'^^^ 

In  re  Adler,  12  A.  B.  R.  19,  139  Fed.  503  (D.  C.  Tenn.) :  "The  fact  that  he  ac- 
counts falsely  for  his  dissipation  of  the  money,  the  fact  that  he  does 
not  satisfactorily  disclose  his  uses  of  it,  the  fact  that  he  evades  the  exhi- 
bition of  his  conduct  in  the  premises,  may  indicate  that  he  has  defrauded  his 
creditors,  that  he  has  dealt  falsely  with  them,  that  he  has  egregiously  perjured 
himself    and    forsworn    the   truth,    and    may    invoke    other    remedies    under    the 

73.  Instance,   In  re  Friedman,   18  A.       413,    204     Fed.    709     (C.    C.    A.     Ala.), 

B.  R.  713.  153  Fed.  939  (D.  C.  N  Y.,  quoted  at  §  1845,  this  case  being, 
affirmed  in  20  A.  B.  R.  37,  161  Fed.  360,       however,  a  review  of  an  order  of  con- 

C.  C.  A.),  quoted  at  §  1863.  tempt    and    not    for    surrender    of    as- 
73a.  And    compare    concurring   opin-       sets. 

ion  in  Stuart  v.  Reynolds,  29  A.  B.  R. 
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Statute;  but  not  this  of  a  peremptory  order  to  pay  the  money  to  the  trustee, 
and  punishment  by  contempt  for  failure  to  do  so." 

In  re  Idzall,  3  A.  B.  R.  741,  96  Fed.  314  (D.  C.  Iowa):  "The  mere  fact  of 
inability  to  account  for  money  or  property  in  possession  of  the  bankrupt  shortly 
prior  to  his  bankruptcy  does  not  itself  show  concealment  of  it." 

In  re  Sax,  15  A.  B.  R.  456  (D.  C.  Pa.):  "I  do  not  deny  that  the  bank- 
rupt, who  is  certainly  not  a  literate  person  has  probably  failed  to  account  sat- 
isfactorily for  some  of  the  merchandise  that  went  into  his  business  during  the 
year  before  his  failure,  but  calculations  and  estimates  based  on  such  uncertain 
evidence  as  is  now  before  the  court  are  not  reliable  enough  to  justify  an  order 
that  may  send  a  man  to  jail  for  an  indefinite  period." 

In  re  Switzer,  15  A.  B.  R.  470,  140  Fed.  976  (D.  C.  S.  Car.):  "The  very 
earnest  and  learned  counsel  for  the  creditors  has  pressed  very  strongly  for 
said  exercise  of  authority,  claiming  that,  in  the  nature  of  things,  it  is  impossible 
for  him  to  offer  direct  testimony  showing  that  the  bankrupt  is  in  possession 
of  goods  or  money;  and  his  case,  briefly  stated,  is  that,  having  shown  that  the 
bankrupt  was  in  possession  of  a  certain  stock  of  merchandise  at  a  time  stated, 
and  that  at  the  time  he  was  adjudged  bankrupt  his  stock  of  merchandise  was 
only  of  a  certain  value,  and  that  he  has  only  shown  payments  of  a  given  amount, 
it  should  follow  as  a  conclusion  of  law  that  he  is  in  the  actual  possession  of 
all  that  he  has  not  accounted  for.  If  this  rule  was  generally  applied,  scarcely 
any  bankrupt  would  escape  a  like  proceeding,  for  it  is  very  rare  that  a  bankrupt 
can  satisfactorily  account  for  everything  which  he  ought  to  have  in  his  pos- 
■  session  and  which  he  has  not,  and  the  result  would  be  that  the  judge,  under 
the  guise  of  proceedings  for  contempt,  could  be  called  upon  to  try  without  a 
jury  nearly  every  man  who  passes  through  the  court  of  bankruptcy.'' 

In  re  Lesaius,  21  A.  B.  R.  23,  163  Fed.  614  (D.  C.  Pa.):  "It  is  also  to  be  kept 
in  mind  that  the  object  is  to  recover  tangible  property,  and  not  to  punish  as 
on  indictment  for  a  fraudulent  concealment  or  abstraction." 

In  re  Rogowski,  21  A.  B.  R.  553,  166  Fed.  165  (D.  C.  Ga.) :  "If  the  rule  be 
adopted,  announced  in  some  cases,  that  where  a  bankrupt  shortly  before  his 
failure  has  on  hand  a  large  stock  of  merchandise,  and  when  proceedings  in 
bankruptcy  are  instituted  he  is  found  to  have  but  a  sinall  amount  of  goods, 
the  stock  being  depleted  to  such  an  extent  that  it  could  not  have  occurred 
in  the  ordinary  course  of  business,  and  there  are  circumstances  to  indicate 
that  the  goods  have  been  purposely  and  fraudulently  removed  so  as  to  pre- 
vent their  going  into  the  hands  of  the  trustee  in  bankruptcy,  that  then  the 
court  may  require  the  bankrupt  to  produce  the  goods  or  give  some  reason- 
able explanation  of  their  disappearance,  and  on  his  failure  so  to  do  may 
hold  him  for  contempt,  then  a  case  is  made  out  by  the  record  here.  See 
concurring  opinion  of  Sanborn,  Circuit  Judge,  in  Boyd  v.  Glucklich,  8  Am. 
B.  R.  393,  116  Fed.  131-142,  53  C.  C.  A.  451,  and  cases  cited.  On  the  other 
hand,  if  the  rule  be  that,  notwithstanding  such  condition  of  things  as  indi- 
cated above,  the  receiver,  trustee,  or  creditor  proceeding  against  the  bank- 
rupt is  unable  to  point  out  any  particular  property  or  cash  so  removed,  and 
its  location,  definitely  and  specifically,  contempt  proceedings  are  not  justi- 
fied, then  no  case  is  made  here.  I  think  the  latter  rule  has  been  adopted  by 
the  Circuit  Court  of  Appeals  for  this  circuit  i~n  Samel  v.  Dodd,  16  Am.  B.  R. 
163,  142   Fed.  68,   73   C.   C.  A.  254." 

And  where  reasonable  accounting  is  made,  no  order  will  be  granted. 

In  re  Reese,  22  A.  B.  R.  521,  170  Fed.  986  (D.  C.  Pa.):  "This  shows  a 
difference    of   $150.00    against   the   bankrupt,   but   must   be    regarded    as    practi- 
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cally  balancing.  Depending  as  it  does  on  mere  estimates,  on  one  side  and 
the  other,  it  cannot  be  expected  to  come  out  even.  And  it  is  only  in  any 
case  of  this  kind,  where  there  are  great  discrepancies  which  cannot  be  ex- 
plained except  on  the  basis  that  the  bankrupt  has  made  away  with  his  prop- 
erty, that  the  matter  can  be  laid  hold  of  by  a  summary  order.  Being  satis- 
fied therefore  that  the  bankrupt  has  cleared  himself  in  the  present  instance 
of  the  charge  made  by  the  trustee  of  withholding  and  appropriating  what 
belongs  to  his  '  creditors.  The  exceptions  are  sustained,  and  the  petition  of 
the  trustee  is  dismissed." 

§  1851.  Rejecting  Improbable  Explanations. — And  the  court  is  not 
debarred  from  using  its  own  common  sense  in  rejecting  testimony  that 
seems  to  it  improbable.'^* 

Schweer  v.  Brown,  13  A.  B.  R.  181,  130  Fed.  338  (C.  C.  A.  Ark.):  "In  pro- 
ceedings of  this  character  no  punishment  can  be  inflicted  for  reprehensible  and 
dishonest  conduct,  but,  in  a  careful  effort  to  avoid  such  result,  a  court,  when 
called  upon  to  pass  upon  the  weight  of  testimony  and  the  credibility  of  wit- 
nesses, is  not  to  be  deprived  of  those  faculties  of  judgment  and  discrimination 
as  to  what  is  true  or  probable  on  the  one  hand,  and  untrue,  improbable,  or 
absurd,  upon  the  other,  which  are  permitted  to  be  exercised  by  juries  in  sim- 
ilar cases.'' 

In  re  Deuell,  4  A.  B.  R.  60,  100  Fed.  634  (D.  C.  Mo.) :  "When  asked  if  she  did 
not  talk  this  matter  over  with  her  husband  and  son,  who  were  assisting  her  in 
running  the  store,  -and  ascertain  what  explanation  they  gave,  or  as  to  what 
theory  they  had  to  account  therefor,  her  answer  was  equally  uncertain  and  in- 
definite. As  the  goods  were  not  on  hand  when  she  was  declared  a  bankrupt 
and  as  she  claims  the  goods  had  not  been  spirited  away,  and  testifies  that  they 
had  been  received  and  sold,  the  conclusion  is  irresistible  that  she  must  have  the 
money  in  her  possession,  or  that  she  knows  who  did  receive  it,  and  who  has  it. 
The  business  was  conducted  in  her  name.  She  thus  published  to  the  world  that 
she  was  capable  of  transacting  business,  and  she  obtained  credit  for  these  goods 
upon  the  faith  of  her  credibility,  and  business  capacity.  Shall  she  be  permitted 
thus  to  obtain  property  of  other  people,  secrete  and  appropriate  it,  without  even 
so  much  as  rendering  any  intelligent  account  thereof,  and  escape  the  pains  and 
penalties  imposed  by  the  bankrupt  law,  simply  because  she  is  a  woman,  and 
under  the  naked  assumption,  or  bare  possibility,  that  the  husband  and  son 
embezzled  the  proceeds  of  these  goods?  When  she  assumed  the  office  of  a 
tradesman  she  became  amenable  to  its  obligations  and  responsibilities:" 

In  re  Lasky,  20  A.  B.  R.  729,  163  Fed.  99  (D.  C.  Ala.):  "In  a  proceeding  of 
this  character,  it  is  not  within  the  province  of  the  court  to  inflict  punishment 
for  dishonest  conduct;  but,  in  a  careful  effort  to  avoid  such  result,  a  court, 
when  called  to  pass  upon  the  weight  of  testimony  and  the  credibility  of  wit- 
nesses, is  not  to  be  deprived  of  those  faculties  of  judgment  and  discrimination  as 
to  what  is  true  and  probable,  on  the  one  hand,  and  untrue  and  improbable  or 

74.    Obiter,   In  re  Milk  Co.,  16  A.  B.  re  Friedman,  31  A.  B.  R.  213,  164  Fed. 

R.  733   (D.   C.   Penn.);  instance.   In  re  131  (D.   C.  Wis.),  quoted  at  §  852;  In 

Frankfort,   15   A.   B.   R.   310    (D.   C.   N.  re     Holland,     23     A.     B.    R.    835,    176 

Y.);  instance  where  no  explanation  of-  Fed.     634     (D.     C.     N.     Y.);     In     re 

fered,  In  re  Fidler  &  Son,  31  A.  B.  R.  Cramer,     33     A.  B.     R.     637,  175  Fed. 

101,  163  Fed.  973  (D.  C.  Pa.);  Seigel  v.  879   (D.  C.  Mass.);  In  re  Meier,  35  A. 

Cartel,  31  A.  B.  R.  140,  164  Fed.  691  B.  R.  373,  183  Fed.  799  (C.  C.  A.  Mo.). 
(C.  C.  A.  Iowa),  quoted  at  §  3649;   In 
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absurd,  upon  the  other,  which  are  permitted  to  be  exercised  by  juries  in  similar 
cases." 

In  re   Kane,   12  A.  B.  R.  444   (D.   C.   N.  Y.):     "Having  regard  to  what  is   'm^~ 
volved  it  is  to  be  exercised  with  caution;  but  where  a  proper  case  is  presented 
by  the  evidence,  the  court  is  not  to  allow  itself  to  be  deceived  by  evasions  nor 
deterred  by  the  consequences." 

Instance,  In  re  Weinreb,  16  A.  B.  R.  703,  146  Fed.  243  (C.  C.  A.  N.  Y.) :  "This 
story  is  extremely  improbable  [accounting  for  assets  by  saying  had  purchased 
$18,200  smuggled  diamonds  from  a  stranger].  Of  course,  smuggled  goods  may 
be  purchased-,  and,  if  purchased,  the  acts  of  the  parties  engaged  in  such  a  busi- 
ness are  frequently  stealthy  and  furtive.  But  if  that  is  the  explanation  of  the 
circumstances  of  this  purchase,  it  is  not  enough  for  the  bankrupts  to  simply 
say  so.  Their  story,  if  true,  could  be  coiyoborated  in  various  ways.  But  it  is 
entirely  uncorroborated.  It  is  precisely  the  kind  of  a  story  which  bankrupts 
would  tell,  who  had  been  engaged  in  the  diamond  business,  and  had  been  plan- 
ning a  fraudulent  bankruptcy  and  had  drawn  $18,000  in  cash  just  before  their 
bankruptcy,  for  the  purpose  of  concealing  it  from  their  creditors.  I  cannot 
avoid  the  conclusion  that  their  story  is  an  entire  fabrication,  and  that  the  bank- 
rupts have  this  money  concealed  from  their  creditors,  and  that  they  should  be 
ordered  to  pay  it  to  the  trustee." 

Instance,  In  re  Friedman,  18  A.  B.  R.  712,  153  Fed.  939  (D.  C.  N.  Y.)  af- 
firmed in  30  A.  B.  R.  37,  161  Fed.  260  (C.  C.  A.):  "The  story  of  Celia  Fried- 
man is  inherently  preposterous,  as  well  as  demonstrably  false." 

[1867]  In  re  Goodridge,  Fed.  Cas.  5,547:  "A  fraud  of  this  kind  here  alleged 
is  one  that  can  seldom  be  proved  by  other  than  circumstantial  evidence.  The 
parties  to  the  transaction  are  generally,  as  in  this  case,  the  only  witnesses,  and 
if  their  stories  are  to  be  believed  as  told,  no  fraud  can  be  established.  External 
evidence  is  not  to  be  had,  and  the  truth  must  be  reached  by  examining  the 
evidence  of  the  alleged  parties  to  the  fraud,  and  weighing  its  probabilities,  and 
scrutinizing  its  general  tenor  and  manner.  *  *  *  The  determination  of  the 
question  of  fraud  or  no  fraud  must,  under  such  circumstances,  depend  upon 
the  impression  made  by  the  evidence  of  the  parties  concerned.  Of  course, 
those  who  would  commit  such  a  fraud,  would  swear  falsely  to  carry  it  through. 
If  their  positive  testimony  to  the  honesty  of  the  transaction  is  overborne  by 
badges  and  -  indicia  of  fraud,  deduced  from  their  own  testimony,  the  conclu- 
sion must  be  that  there  was  fraud." 

Thus,  as  to  evasive  answers,  and  repetitions  of  "I  don't  remember,"  or 
"I  don't  know,''  as  to  matters  naturally  within  the  witness'  knowledge.'^'' 

In  re  Schlesinger,  3  A.  B.  R.  343,  97  Fed.  930  (D.  C.  N.  Y.,  affirmed  in  4  A.  B. 
R.  361,  102  Fed.  117):  "The  bankrupt  kept  no  books  of  account.  The  check 
book  was  not  produced,  and  all  checks  returned  were  destroyed.  No  account 
could  be   extracted  from  him  as  to  what  was  done  with   these   moneys,  except 

75.   In  re  Alphin  &  Lake  Cotton  Co.,  Instance,   Ohio  Valley  B'k  v    Mack 

14  A.  B.  R.  194,  134  Fed.  477  (D.  C.  20  A.  B.  R.  919,  163  Fed.  155  (D.  c! 
Ark.);  In  re  Kurtz,  11  A.  B.  R.  129  Ohio),  quoted  at  §  554.  Instance, 
(D.  C.  Penn.),  wherein  a  bank  deposit  where  explanations  accepted,  In  re 
as  "Manager"  was  found  to  be  the  Walder,  16  A.  B.  R.  42  (D.  C.  Conn.),, 
bankrupt's  own  money.     In  re  Epstein,  See  ante,  §  1568;  post,  §  2331. 

15  A.  B.  R.  711  (D.  C.  Penn.).  In-  For  further  instances,  see  cases  cited 
stance.  Moody  v.  Cole,  17  A.  B.  R.  825  under  preceding  section,  and  on  the 
(D.   C.   Me.).  subject    of    discharge,    post,     §§     3649 

3650. 
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that  they  were  paid  out.  To  all  enquiries  for  particulars,  his  answer  was  'I  don't 
know'  or  'I  don't  remember.'  *  *  *  The  ignorance  he  professed  in  regard  to 
the  disposition  of  his  money  is  altogether  incredible.  I  cannot  regard  his  tes- 
timony on  this  subject  as  other  than  a  tissue  of  perjuries.  The  destruction  of 
vouchers  while  his  papers  in  bankruptcy  were  preparing,  is  not  consistent  with 
any  other  inference  than  the  intent  to  conceal  the  facts  and  defraud  his  cred- 
itors." 

But  the  court  need  not  refuse  to  accept  admissions  against  interest  as 
proof,  simply  because  the  bankrupt  is  such  an  enormous  liar  that  even  his 
testimony,  adverse  to  his  own  interest,  is  of  doubtful  reliability — he  should 
not  escape  through  excessive  falsehood.''"' 

Compare,  to  this  effect,  Murray  v.  Joseph,  16  A.  B.  R.  717,  146  Fed.  260  (D.  C. 
N.  Y.) :  "A- trustee  in  bankruptcy  has  to  do  the  best  he  can,  and  it  would  not  do 
in  such  cases  if  you  formed  an  unfavorable  opinion  of  any  of  the  witnesses  to 
simply  say  you  cannot  put  any  reliance  in  such  evidence,  and  thereby  won't  de- 
cide anything.  It  is  just  this  class  of  cases  in  which  it  is  the  duty  of  the  jury  to 
investigate  the  case  carefully  and  see  that  justice  is  done." 

Failure  to  produce  important  witnesses  is  an  indication  of  falsehood. '^'^ 

§  1852.  No  Presumption  of  Continued  Possession  if  Circum- 
stances Raise  Counter  Presumption. — If,  from  the  nature  of  the  cir- 
cumstances, an  equal  presumption  of  loss  or  expenditure  arises,  the  pre- 
sumption of  continued  possession,  of  course,  will  not  prevail.  Thus,  simply 
to  prove  that  a  business  irian  received  a  consignment  of  goods  would  not 
raise  a  presumption  that  he  still  has  them,  for  the  circumstances  would  of 
themselves  raise  the  offsetting  presumption  that  these  goods  were  sold. 
The  presumption  of  continued  possession  is,  then,  only  as  strong  as  the 
nature  of  the  circumstances  permits.  Thus,  property  in  a  wife's  possession 
is  not  presumptively  also  in  the  bankrupt  husband's  control,  and  a  summary 
order  on  the  bankrupt  is  improper  where  the  proof  shows  the  bankrupt's 
wife  still  in  possession  of  the  assets,  claiming  to  have  received  them  from  the 
bankrupt  in  repayment  of  a  loan,  even  though  the  loan  was  fictitious,  there 
being  no  presumption  that  the  assets  are  still  within  the  bankrupt's  control 
from  the  mere  fact  that  they  are  in  the  hands  of  his  wife.  The  wife  is  also 
an  adverse  claimant  and  she  cannot  be  denied  the  right  to  a  plenary  action 
to  determine  her  right  to  the  assets,  by  an  order  on  her  husband  which  she 
might  feel  she  ought  to  aid  him  in  obeying-''^^ 

76.  But  compare,  In  re  Lesser,  8  A.  sets  if  the  evidence  is  unsatisfactory 
B.  R.  12,  114  Fed.  83  (C.  C.  A.  N.  Y.).       upon  the  point  that  the  assets  ever  ac- 

77.  Instance,   Moody  v.   Cole,   17  A.      tually   existed  to    the    amount    stated. 

B.  R.  82  (D.  C.  Me.);  In  re  Mayer,  19  Compare,  In  re  Lesser,  8  A.  B.  R  12, 
A.    B.    R.   480,    156    Fed.   432,    157    Fed.       114  Fed.  83   (C.  C.  A.  N.  Y.). 

836  (D.  C.  Pa.),  quoted  at  §  554i4.  In  re  Adler,  12  A.  B.  R.  19,  129  Fed. 

78.  In  re  Green,  6  A.  B.  R.  270  (D.       502    (D.    C.    Tenn.),    where    the    bank- 

C.  Penn.).  rupt,   however,   himself  said  the   state- 
Statements    to    commercial    agencies      ments  "were  untrue." 

of     assets    are    not    necessarily    to    be  Refusal   because   of   Incrimination. — 

taken  as  conclusive  admissions  against  The  bankrupt  may  file  a  special  plea 
the  bankrupt  of  the  existence  of  the  as-      to  the  petition  for  such  an  order,  upon 
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§  1853.  Order  to  Describe  Property — Orders  to  Pay  Value  of 
Goods,  Alternative  Orders,  etc. — The  order  for  surrender  must  describe 
definitely  the  property  to  be  surrendered  J" 

Samel  v.  Dodd,  16  A.  B.  R.  167,  142  Fed.  68  (C.  C.  A.  Ga.) :  "The  order 
should  describe  the  property  with  reasonable  certainty  in  order  to  assure  its 
identity,  and  the  command  of  the  court  to  the  bankrupt  should  be  to  surrender 
the  very  property  sought  to  be  recovered." 

The  order  should  follow  the  pleadings  as  to  the  description  of  the  prop- 
erty.s" 

Lesaius  v.  Goodman,  21  A.  B.  R.  446,  165  Fed.  889  (C.  C.  A.  Pa.):  "The 
other  issue  presented  the  question  as  to  whether  the  bankrupt  had  fraudulently 
retained  $10,000,  or  any  part  of  that  sum.  The  court's  order,  howev-er,  does  not 
deal  with  that  issue.  It  directs  the  bankrupt,  not  to  pay  over  $4,000  which  he 
has  fraudulently  retained,  but  to  deliver  'gentlemen's  furnishings  and  clothing 
to  the  extent  and  of  the  value  of  $4,000.'  We  think  the  order  is  not  supported 
by  the  pleadings,  and  that  it  must  be  reversed." 

It  has  been  held,  indeed,  that  the  order  should  not  be  to  pay  the  "value" 
of  the  goods :  that  the  finding  should  not  be  so  indefinite  as  not  to  show  in 
what  form  the  property  exists  at  the  present  time. 

Samel  v.  Dodd,  16  A.  B.  R.  167,  142  Fed.  68  (C.  C.  A.  Ga.) :  "It  is  thus  ob- 
served that  the  court  found  goods,  wares  and  merchandise  to  be  in  possession  of 
the  bankrupts,  and,  in  eflfect,  rendered  judgment  for  their  value,  and  ordered 
the  commitment  of  the  bankrupts  until  the  amount  should  be  paid.  We  are  of 
opinion  that  the  order  cannot  be  sustained.  If  the  bankrupts  had  in  their  pos- 
session merchandise,  which  should  have  been  delivered  to  the  trustee,  the  ap- 
propriate order  would  have  been  for  the  delivery  of  merchandise.  If  they  had 
money,  which  formed  part  of  their  estate,  they  should  have  been  required  to 
pay  over  money.  *    *    * 

"But  it  is  not  within  the  power  of  the  court,  in  such  a  proceeding,  to  render 
judgment  for  the  value  of  the  property  ascertained  to  be  in  the  possession  of, 
and  contumaciously  withheld  by,  a  bankrupt,  and  attach  for  contempt  upon  his 
refusal  to  pay.  Such  procedure  would  approach  dangerously  near  the  line,  if 
it  did  not  overstep  it,  of  imprisonment  for  debt.    *    *    * 

"It  seems  to  me  that  any  evidence  that  conclusively  showed  they  presently 
had  in  possession  and  control  either  the  money  or  the  goods  would  necessarily 

the  ground  that  to  require  him  to  an-  cient    Accounting    Made. — In     several 

swer  thereto  would  tend  to  subject  him  pases    the    courts    have    assumed    the 

to  criminal  prosecution,    In    re    Glass-  doubtful   power   of   withholding   a   dis- 

ner,  et  al.,  8  A.  B.  R.  184  (Ref.  Md.).  charge  until  the  bankrupt  has  made  a 

But    the    bankrupt    may    not    refuse  sufficient    accounting,    even   where    the 

to  surrender  "documents"  title  to  which  facts   were   not   sufficient    to    bar    dis- 

is  vested  in   the   trustee,   because   they  charge   nor  to  warrant  an   order  upon 

might    furnish    incriminating    evidence  the    bankrupt    to    turn    over    property, 

against   himself.     See   ante,   §    1558.  In  re  Walther,  2  A.  B.  R.  702,  95  Fed. 

And   he   must   produce   them   for  in-  941  (D.  C.  N.  Y.). 

spection  in  court  for  the  court  to  as-  79.    Compare,  In  re  Lesaius,  31  A.  B. 

certain  whether  incriminating  evidence  R.  23,  163   Fed.  614  (D.  C.  Pa.) ;  In  re 

is    contained    therein    and     must     not  Rogowski,   21   A.   B.   R.    553,   166   Fed. 

wholly    refuse     to   produce    the     docu-  165   (D.  C.   Ga.),  quoted  at  §  1850. 

ments.     See  ante,  §  1560.  80.    Samel  v.  Dodd,  16  A.  B.  R.  169, 

Withholding    Discharge    until    Suffi-  143  Fed.  68  (C.  C.  A.  Ga.). 
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show  where  the  same  was  kept  or  deposited,  so  that  it  could  be  reached  by  the 
process  of  the  bankruptcy  court,  or  of  some  court  in  a  suit  by  the  trustee." 
.  In  re  Lesaius,  21  A.  B.  R.  23,  163  Fed.  614  (D.  C.  Pa.):  "The  order  it  may  be 
should  be  to  turn  over  the  goods,  and  not  in  the  alternative  to  pay  the  value, 
the  proceedings,  as  just  stated,  being  supposed  to  be  directed  to  the  recovery 
of  specific  property.  *  *  *  But  that  does  not  prevent  its  being  measured  by 
its  value;  that  being  the  only  way  to  indicate  the  extent  of  it.  Neither  is  it 
necessary  to  do  more  than  describe  the  property  generally,  as  consisting  for 
instance  in  the  present  case  of  gentlemen's  furnishings  and  clothing,  such  as 
the  bankrupt  was  carrying.  To  require  greater  particularity  would  make  such 
proc_eedings  practically  nugatory.  *  *  *  This  would  not  be  necessary  even  to 
convict  upon  indictment." 

The  rule  has  even  been  laid  down,  though  too  strictly,  that  there  must 
be  a  finding  not  only  of  the  precise  property  but  also  of  its  location. 

In  re  Rogowski,  31  A.  B.  R.  553,  166  Fed.  165  (D.  C.  Ga.) :  "On  the  other 
hand,  if  the  rule  be  that,  notwithstanding  such  condition  of  things  as  indicated 
above  (unexplained  and  abnormal  shrinkage  of  assets  on  the  eve  of  bankruptcy) 
the  receiver,  trustee  or  creditor  proceeding  against  the  bankrupt  is  unable  to 
point  out  any  particular  property  or  cash  so  removed,  and  its  location,  defi- 
nitely and  specifically  contempt  proceedings  are  not  justified,  then  no  case  is 
made  here.  I  think  the  latter  rule  has  been  adopted  by  the  Circuit  Court  of 
Appeals  for  this  circuit." 

And  the  order  should  not  be  made  unless  the  goods  can  be  followed  and 
be  sufficiently  identified  to  enable  the  marshal  to  seize  them.^^ 

However  on  review,  if  the  record  does  not  contain  the  evidence,  yet  the 
Circuit  Court  of  Appeals  will  presume  from  the  fact  that  the  order  was 
granted  to  pay  over  money,  that  the  property  was  money  and  that  it  was 
shown  to  be  still  in  the  bankrupt's  control.^^ 

§  1854.  Review  of  Summary  Orders — Set  Aside  Only  for  Mani- 
fest Error. — On  review  of  a  referee's  summary  order,  the  District  Court 
will  not  set  aside  the  order  except  in  case  of  manifest  error.^^ 

Impliedly,  In  re  Cole,  14  A.  B.  R.  389,  133  Fed.  414  (D.  C.  Me.,  affirmed  in 
16  A.  B.  R.  303,  144  Fed.  392):  "The  referee  has  found  affirmatively  that  the 
bankrupt  has  under  her  control  the  balance  of  the  fund  to  the  amount  of  $2,425, 
and  that  she  had  possession  or  control  of  it  at  the  date  of  the  filing  of  the  pe- 
tition bankruptcy;  that  she  has  withheld  and  concealed  the  same  from  her 
trustee,  and  is  now  withholding  and  concealing  the  same  from  him.  The  ref- 
eree had  the  witness  before  him.  He  conducted  the  examination  of  the  bank- 
rupt herself,  saw  her  appearance,  and  was  a  proper  tribunal  to  decide  the  ques- 
tions of  fact  submitted  to  him.  After  full  examination  of  the  testimony,  I  cannot 
say  that  I  should  have  come  to  a  different  conclusion.     In  any  event  the  conclu- 

81.  In  re  Jackier,  24  A.  B.  R.  790,  The  subsequent  contempt  proceed- 
179  Fed.  720  (D.  C.  Pa.).  ings  to  punish   for    failure    to    comply 

82.  In  re  Baum,  23  A.  B.  R.  395,  169  with  the  order  of  surrender  may  not 
Fed.  410   (C.   C.  A.  Ark.).  be  converted  into  a  review  of  the  or- 

83.  In  re  Tudor,  2  A.   B.   R.  808,   96  der   itself.     See   post,   §   1857. 
Fed.  943  (D.  C.  Colo.).  .Compare,  post, 

§  3861. 
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sion   of  a   competent  referee,  who  has   seen   the  witnesses,  is   entitled   to   great 
weight." 

But  see,  contra,  In  re  Mayer,  3  A.  B.  R.  533,  98  Fed.  839  (D.  C.  Wis.):  "On 
review  of  the  order  in  such  case,  I  am  of  opinion  that  the  ordinary  rule  as  to 
the  force  of  the  findings  of  fact  is  not  applicable,  for  the  reason  that  determi- 
nation is  not  governed  by  the  weight  of  testimony.  Enforcement  of  the  order 
devolves  upon  the  reviewing  court,  and  with  it  the  duty  to  ascertain  that  cause 
exists,  beyond  reasonable  doubt,  for  the  '  exercise  of  the  severe  means 
thus  intrusted  to  the  court,  where  an  error  in  judgment  as  to  the  credibility 
or  force  of  testimony  involves  indeterminate  imprisonment  without  jiist  cause. 
Let  this  opinion  be  certified  to  the  referee  for  modification  of  the  order  in  ac- 
cordance therewith,  and  further  proceedings  thereupon  as  advised." 

Nor  will  the  Circuit  Court  of  Appeals  set  aside  the  District  Court's  order 
affirming  the  referee's  summary  order  except  for  manifest  error. 

In  re  Cole,  16  A.  B.  R.  303,  144  Fed.  392  (C.  C.  A.  Me.,  affirming  14  A.  B.  R. 
389):  "The  question  whether  the  money  was  in  the  possession  or  control  of 
Mrs.  Cole  is,  under  the  circumstances  of  this  case,  what  the  law  designates  a 
question  of  fact,  over  which  we  could,  of  course,  have  no  jurisdiction  on  this 
petition,  which  raises  only  questions  of  law,  unless  the  finding  of  the  District 
Court  against  her  was  so  wholly  unjustified  on  the  proofs  as  would  require  us, 
on  a  writ  of  error,  to  set  aside  a  verdict  of  the  jury  for  want  of  any  evidence 
whatever  to  sustain  it,  or  for  some  other  reason  kindred  thereto." 

In  re  Levy  &  Co.,  15  A.  B.  R.  166,  142  Fed.  443  (C.  C.  A.):  "The  referee  has 
ruled,  and  the  court  has  affirmed  his  ruling,  that  this  failure  of  the  petitioner  to 
account  sufficiently  establishes  that  the  goods  are  still  in  his  possession.  If  it 
be  assumed  that  there  might  otherwise  have  been  a  question  as  to  the  correct- 
ness of  the  triew  taken  by  the  court,  yet,  as  its  order  is  based  on  the  finding  of 
the  referee  on  all  the  evidence  that  the  bankrupts  have  the  property  or  its  value 
in  their  possession,  this  order  should  not  be  reversed  except  upon  clear  proof 
of  error." 

And  where  the  record,  upon  a  petition  to  revise  an  order  that  a  bankrupt 
pay  into  court  a  certain  amount  in  cash,  does  not  contain  the  evidence  taken 
before  the  referee,  it  will  be  presumed  that  the  facts  were  sufficient  to  sus- 
tain his  finding  and  order,  and  only  matters  of  law,  apparent  upon  the  face 
of  the  record,  may  be  considered.** 

Likewise,  where  an  order  requires  a  bankrupt  to  pay  over  money,  it  will 
be  presumed  that  such  assets  consisted  of  money  in  his  possession  and 
under  his  control  at  the  time  the  order  was  made,  and  that  he  was  able  to 
comply  with  the  order.^^ 

§  1855.  Whether  "Review"  or  "Appeal." — Summary  orders  upon 
bankrupts  and  others  to  surrender  assets  are  reviewable  by  the  Circuit  Court 
of  Appeals  only  under  §  24  (b)  ;  *«   and,  at  any  rate  as  to  others  than  bank- 

84.  In  re  Baum,  32  A.  B.  R.  295,  469  86.  See  general  subject  of  "Appeals 
Fed.  410   (C.   C.  A.  Ark.).  and  Errors,"  post,  §  2938.     Schweer  v. 

85.  In  re  Baum,  22  A.  B.  R.  395,  169  Brown,  13  A.  B.  R.  673,  195  U.  S.  171. 
Fed.  410  (C.  C.  A.  Ark.),  quoted  at  §  Compare,  In  re  Rosser,  4  A.  B.  R.  153, 
1845.  101  Fed.  563  (C.  C.  A.  Mo.). 
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rupts,  only  by  writ  of  error  or  petition  to  revise,  not  by  appeal.^'' 

§  1856.  Contempt  for  Disobedience  of  Summary  Orders. — If  the 

bankrupt  or  such  other  party  thus  found  to  have  assets  of  the  estate  in  his 
control  and  ordered  to  surrender  the  same,  fails  or  refuses  to  surrender 
them,  he  may  be  punished  for  contempt.^* 

Trust  Co.  V.  Wallis,  11  A.  B.  R.  363,  136  Fed.  464  (C.  C.  A.  Penn.):  "For 
disobedience  of  such  order,  the  court  in  bankruptcy  undoubtedly  has  the 
power,  by  attachment  for  contempt,  to  enforce  compliance  with  such  order, 
and  punish  refusal  to  comply." 

Obiter,  In  re  Rosser,  4  A.  B.  R.  153,  101  Fed.  562  (C.  C.  A.  Mo.):  "The  power 
of  a  court  to  punish  for  contempt  of  its  proceedings,  for  disobedience  of  its 
lawful  orders,  is  inherent  in  the  being  of  every  court  of  general  jurisdiction. 
Without  it  the  orders  of  a  court  would  be  without. force  or  effect,  would  command 
neither  respect  nor  obedience,  and  there  would  be  neither  warrant  nor  reason 
for  its  longer  existence.  From  the  earliest  annals  of  our  law  this  power  has 
been  exercised.  It  rests  upon  the  fundamental  principles  of  judicial  establish- 
ments, and  is  inseparable  from  the  existence,  as  well  as  from  the  usefulness,  of 
a   court   of   general  jurisdiction." 


87.  In  re  D.  Abraham  (Bernheimer 
V.  Bryan),  3  A.  B.  R.  266,  93  Fed.  767 
(C.  C.  A.  Ala.,  reversed,  on  other 
grounds,  in  Bryan  v.  Bernheimer,  5  A. 

B.  R.  633,  181  U.  S.  188);  Bank  v.  Ti- 
tle &  Trust  Co.,  14  A.  B.  R.  103,  198 
U.  S.  288;  Schweer  v.  Brown,  12  A.  B. 
R.  673,  195  U.  S.  171;  In  re  Mertens, 
15  A.  B.  R.  703,  142  Fed.  445  (C.  C.  A. 
N.  Y.);  Samel  v.  Dodd,  16  A.  B.  R. 
165,  142  Fed.  68  (C.  C.  A.  Ga.).  In- 
stance, In  re  Cole,  16  A.  B.  R.  303,  144 
Fed.  393  (C.  C.  A.  Me.).  Compare,  In 
re  Cole,  30  A.  B.  R.  761,  163  Fed.  180 
(C.   C.  A.  Me.). 

Apparently  contra,'  obiter,  where 
questions  of  fact  presented,  Ellis  v. 
Krulewitch,  15  A.  B.  R.  615,  141  Fed. 
954  (C.  C.  A.)  :  "It  is  difficult  to  per- 
ceive how  error  of  law  could  be  predi- 
cated of  it,  because  it  is  made  upon 
evidence  from  which  men  of  different 
minds  might  draw  different  conclu- 
sions, and  a  question  of  this  nature  is 
a  question  of  fact,  reviewable  by  ap- 
peal and  not  by  error." 

Modification  of  referee's  order.  In 
re  Hershkowitz,  14  A.  B.  R.  86,  136 
Fed.  950  (D.  C.  N.  Y.). 

88.  Samel  v.  Dodd,  16  A.  B.  R.  166, 
142  Fed.  68  (C.  C.  A.  Ga.) ;  In  re  De- 
Gottardi,  7  A.  B.  R.  738,  114  Fed.  328 
(D.  C.  Calif.);  In  re  Wilson,  8  A.  B.  R. 
612,  116  Fed.  419  (D.  C.  Ark.);  In  re 
Purvine,  2  A.  B.  R.  787,  96  Fed.  193  (C. 

C.  A.  Tex.) ;  In  re  Henderson,  13  A.  B. 
R.  783   (D.  C.  Penn.);   In  re  Deuell,  4 

A.  B.  R.  60,  100  Fed.  633  (D.  C.  Mo.); 
In  re  Alphin  &  Lake  Cotton  Co.,  14  A. 

B.  R.   194,   134   Fed.  477    (D.   C.  Ark.); 


In  re  Gerstel,  10  A.  B.  R.  413,  123  Fed. 
166  (D.  C.  Ills.);  Ripon  Knitting  Wks. 
V.  Schreiber,  4  A.  B.  R.  299,  101  Fed. 
810  (D.  C.  Wash.,  affirmed,  on  review, 
in  104  Fed.  1006);  (1867)  In  re  Salkey, 
11  N.  B.  Reg.  433,  Fed.  Cases,  No. 
13,353;  In  re  Anderson,  4  A.  B.  R.  640, 
103  Fed.  854  (D.  C.  S.  C);  In  re  Sch- 
lesinger,  4  A.  B.  R.  361,  103  Fed.  117 
(C.  C.  A.  N.  Y.,  affirming  3  A.  B.  R. 
343,  97  Fed.  930);  In  re  Levy  &  Co.,  15 
A.  B.  R.  166,  142  Fed.  443  (C.  C.  A.); 
In  re  Schachter,  9  A.  B.  R.  499  (D.  C. 
Ga.);  In  re  Mayer,  3  A.  B.  R.  534,  101 
Fed.  695  (D.  C.  Wis.);  Moody  v.  Cole, 
17  A.  B.  R.  818  (D.  C.  Me.);  In  re 
Grassier  &  Reichwald,  18  A.  B.  R.  694, 
154  Fed.  478  (C.  C.  A.  Calif.);  In  re 
Lasky,  30  A.  B.  R.  729,  163  Fed.  99  (D. 
C.  Ala.) ;  obiter  (present  possession 
not  sufficiently  proved).  In  re  Cole,  20 
A.  B.  R.  761,  163  Fed.  180  (C.  C.  A. 
Me.);  In  re  Holland,  33  A.  B.  R.  835, 
176  Fed.  634  (D.  C.  N.  Y.),  quoted,  on 
other  points,  §  1840;  In  re  Marks,  23 
A.  B.  R.  911,  176  Fed.  1018  (D.  C.  Pa.), 
quoted  at  §§  1843,  1857;  obiter,  In  re 
Peacock,  24  A.  B.  R.  159,  178  Fed.  851 
(D.  C.  N.  Car.);  instance.  In  re  Rich- 
ards, 35  A.  B.  R.  176,  183  Fed.  501  (D. 
C.  Ark.);  In  re  Meier,  25  A.  B.  R.  372, 
182  Fed.  799  (C.  C.  A.  Mo.). 

General  order  to  surrender  all  assets, 
books,  etc.,  contained  in  order  of  ap- 
pointment of  receiver,  whether  suffi- 
cient to  predicate  contempt,  Skubinsky 
•V.  Bodek,  32  A.  B.  R.  699,  173  Fed.  340 
(C.  C.  A.  Pa.);  also,  see  ante,  §  393, 
note. 
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In  re  Grassier  &  Reichwald,  18  A.  B.  R.  694,  154  Fed.  478  (C.  C.  A.  Calif.): 
"And  if  the  referee  could  lawfully  make  the  order,  it  follows  that  the  court  be- 
low could  deal  with  the  petitioner  (on  review)  as  for  contempt,  and  commit 
him  to  imprisonment  for  refusal  to  obey  the  order." 

In  re  McCormick,  3  A.  B.  R.  340,  97  Fed.  566  (D.  C.  .N.  Y.) :  "There  can  be 
no  doubt  of  the  authority  of  the  court  to  enforce  obedience  to  all  'lawful 
orders'  and  to  punish  contempts  by  virtue  of  the  provisions  above  referred  to. 
As  such  punishment  may  involve  imprisonment,  however,  this  power  should 
be  cautiously  exercised,  and  in  cases  only  where  willful  disobedience  by  the 
bankrupt  is  proved  beyond  reasonable  doubt,  as  in  a  criminal  case." 

The  court  may  proceed  either  under  the  general  power  of  all  courts  to 
punish  contempt  ^^^  as  restricted  by  the  provisions  of  the  Federal  Statute, 
U.  S.  Rev.  Stat.,  §  725,  specifying  contempts  in  federal  courts,  ^^^  or  under 
the  specific  provisions  of  the  Bankruptcy  Act,  §  2  (13)  for  enforcing  obedi- 
ence to  lawful  orders,  and  §  2  (16)  to  punish  contempts  committed  before 
referees. *^'= 

Punishment  for  contempt  for  failure  to  surrender  property  when  or- 
dered to  do  so  is  not  the  exercise  of  any  new  function  in  a  court  of  equity.*^ 

An  officer  of  a  state  court  may  be  punished  for  such  contempt,^"  but 
tliat  he  was  acting  under  advice  of  counsel  may  excuse  him.^^  Advice 
of  counsel  will  not  excuse  the  failure  of  a  petitioning  creditor,  to  whom 
under  claim  of  ownership  a  receiver  in  bankruptcy  had  surrendered  cer- 
tain property,  to  return  the  property  where,  later,  it  was  judicially  de- 
termined that  the  petitioner,  under  mistaken  advice  of  counsel,  had  waived 
his  claim  as  mortgagee  (counsel  considering  it  void  for  lack  of  proper 
record),  and  had  assumed  the  sole  position  of  a  creditor.^^ 

§  1857.  Whether  Evidence  on  Which  Order  for  Surrender  Based 
May  Be  Re-Examined. — On  principle  it  would  seem  that,  since  the  order 
to  surrender  assets  may  be  granted  only  on  convincing  evidence  or  evidence 
beyond  a  reasonable  doubt,  the  court,  on  contempt  proceedings  for  failure 

88a.     Compare    post,     §    2330    "Con-  340,  97  Fed.  566  (D.  C.  N.  Y.);  Ripon 

tempt,   What   Constitutes,   in   General;"  Knitting     Wks.    v.      Schreiber,      4     A. 

also  see  In   re   Cole,  20  A.   B.   R.  761,  B.  R.  299,  101  Fed.  810  (D.  C.  Wash.); 

163   Fed.   180   (C.  C.  A.  Me.).  Boyd  v.   Glucklich,  8  A.  B.  R.  398   (C. 

88b.   Compare  post,   §  2330;  also   see  C.   A.   Iowa).     In   re   Geiser,   12   A.   B. 

Boyd  V.   Glucklich,  8  A.  B.  R.  398,  116  R.   208    (D.   C.   Mont.);   In   re   Cole,   20 

Fed.  131  (C.  C.  A.  Pa.);  In  re  Probst,  A.   B.   R.   761,   163   Fed.   180   (C.   C.  A. 

30  A.  B.  R.  600,  205  Fed.  512  (C.  C.  A.  Me.). 
N.   Y.).  Proceedings    for    contempt    for    fail- 

88c.  In  re  Cole,  20  A.  B.  R.  761,  163  ure  to  surrender  assets  dismissed  with- 

Fed.   180   (C.   C.  A.  Me.).  out  prejudice   to  later    renewal    where 

89.  See  ante,  §  1883   [1833]  bankrupt  under  indictment  for  embez- 

90.  In  re  Geiser,  12  A.  B.  R.  208  (D.  zlement  of  same  funds.  In  re  Smelting 
C.  Mont.).  Co.,  17  A.  B.  R.  141  (D.  C.  Penn.). 

As  to  practice  in  citations  for  con-  91.    Orr  v.  Tribble,  19  A.  B,  R.  849, 

tempt   for   failure   to    surrender:      See  158  Fed.  897  (D.  C.  Ga.) ;  also  see  post, 

post,  §§  2330,  2341,  also  see  In  re  Purvine,  §  2333;  and  ante,  §  1474,  note. 

2  A.   B.   R.  787,   96  Fed.   192   (C.   C.  A.  92.   In  re  Strobel,  20  A.  B.  R.  754,  163 

Tex.):    In   re   McCormick,  3  A.   B.   R.  Fed.  380  (D.  C.  N.  Y.). 
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to  obey  such  order,  ought  not  to  go  behind  the  order  itself,  if  the  order  was 
not  appealed  from,  and  ought  to  take  into  consideration  only  facts  arising 
subsequently  thereto,  leaving  the  propriety  of  the  order  itself  remediable  by 
appeal  or  petition  for  review,  since  otherwise  the  contempt  proceedings 
would  be  diverted  into  an  appeal  from  the  order  of  surrender  itself."^ 

In  re  Lans,  19  A.  B.  R.  458,  158  Fed.  610  (C.  C.  A.  N.  Y.):  "Having  failed 
to  secure  a  review  of  the  order  of  December  14th,  1906,  which  found  that  the 
bankrupt  was  concealing  property  and  directed  him  to  turn  it  over  to  the 
trustee,  he  is  in  no  position  to  question  its  propriety  upon  this  petition  which 
brings  up  only  the  order  adjudging  him  to  be  in  contempt  for  failure  to  com- 
ply with  the  provisions  of  said  order  of  December  14th." 

In  re  Haring,  29  A.  B.  R.  387,  193  Fed.  168  (C.  C.  A.  Mich.):  "It  appears  both 
by  the  referee's  findings  and  the  court's  opinion  that  the  referee's  statement  of 
the  account  was  in  several  material  respects  but  an  approximation;  the  findings 
do  not  purport  to  be  based  solely  upon  book  entries  or  other  controlling  data. 
Surely  it  was  quite  as  open  to  the  judge,  as  it  was  to  the  referee,  to  draw  in- 
ferences and  deduce  a  conclusion  from  such  a  source  as  this.  It  was  not  even 
a  case  of  conflicting  evidence,  depending  upon  the  credibility  of  witnesses  who 
were  before  the  referee  and  not  the  court.  Ohio  Valley  Bank  Co.  v.  Mack  (C. 
C.  A.,  6th  Cir.),  20  Am.  B.  R.  40,  163  Fed.  155,  158,  89  C.  C.  A.  605;  In  re  Swift 
(D.  C.  Mass.),  9  Am.  B.  R.  237,  118  Fed.  348,  349;  1  Loveland  on  Bankruptcy, 
4th  ed.,  pp.  225,  226.  The  court,  not  the  referee,  was  charged  with  the  re- 
sponsibility of  exercising  the  power  of  commitment  for  contempt  (Smith  z'. 
Belford  (C.  C.  A.,  6th  Cir.),  5  Am.  B.  R.  291,  106  Fed.  658,  661);  and  it  will  not 
do  to  say  that  findings  like  these  operate  (if  indeed  findings  of  the  referee  can 
ever  operate)  as  an  estoppel  upon  the  bankrupt  court  or  otherwise  conclude  it.'' 

Compare,  In  re  Haring,  27  A.  B.  R.  285,  193  Fed.  168  (D.  C.  Mich.):  "There 
are  two  distinct  lines  of  decision  upon  this  subject  founded  upon  different  and 
divergent  theories  and  conceptions  of  the  law.  In  one  line  are  the  courts 
which  hold  in  substance  that  an  order  of  the  referee,  made  after^a  hearing  and 
supported  by  evidence,  adjudging  the  bankrupt  to  have  in  his  possession  and 
control  a  certain  sum  of  money  or  specific  property  belonging  to  his  estate  and 
requiring  him  to  turn  over  to  the  trustee  such  money  or  property,  which  or- 
der he  neither  obeys  nor  seeks  to  have  reviewed,  creates  a  presumption  of  the 
ability  of  the  bankrupt  to  comply  with  the  order  and  casts  upon  him  the  bur- 
den of  proving  the  contrary;  and  that  such  presumption  becomes  final  and  con- 
clusive unless  the  bankrupt  gives  an  adequate  explanation  of  what  has  become 
of  the  money  or  property. 

"In  the  other  line  are  the  courts  which  hold  in  substance  that  in  proceedings 
against  a  bankrupt  for  contempt  for  failure  to  obey  an  order  of  the  referee  re- 
quiring him  to  turn  over  money  or  property  to  the  trustee,  such  order  may  be  re- 
ferred to  and  given  the  weight  to  which  it  is  entitled  under  all  the  circumstances, 
but  the  court  should  make  a  new  and  independent  investigation  and  should  con- 
sider all  material  evidence  relating  to  what  preceded  as  well  as  what  followed 
the  referee's  report  and,  from  such  investigation  and  from  such  evidence,  deter- 
mine whether  or  not  the  order  of  the  referee  was  justified,  whether  or  not  the 
bankrupt's  disobedience  thereof  is  willful  and  contumacious  and  whether  or  not 
the  bankrupt  has  the  present  ability  to  comply  therewith.'' 

In  re  Home  Discount  Co.,  17  A.   B.   R.  175,  147  Fed.  538   (D.  C.  Ala.):  "He 

93.    In  re   Frankel,  25  A.  B.  R.   920,    184  Fed.  539  (D.  C.  N.  Y.). 
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cannot  ignore  the  order  until  the  referee  under  §  14  certifies  his  disobedience 
to  the  judge,  and  then  bring  forward  again,  in  his  defense,  matter  contested  be- 
fore the  referee  prior  to  the  making  of  the  order,  provided  the  order  itself  be 
not  void.  The  method  of  correcting  error  is  by  appeal,  and  not  by  disobe- 
dience." 

However  some  decisions  that  touch  upon  the  point,  ahhough  not  directly 
deciding  the  proposition,  seem  to  indicate  that  on  contempt  proceedings  the 
evidence  on  w^hich  the  original  order  was  based  may  be  re-examined.^'* 

At  any  rate,  the  order  for  surrender  makes  a  prima  facie  case  of  posses- 
sion, such  that  the  trustee's  petition  for  punishment  for  contempt  need  not 
allege  ability  to  comply  with  the  original  order  for  surrender. 

In  re  Stavrahn,  33  A.  B.  R.  168,  174  Fed.  330  (C.  C.  A.  N.  Y.) :  "We  do  not 
find  in  the  statute,  the  General  Orders  or  in  any  decision  which  has  been 
called  to  our  attention  any  authority  for  the  proposition  that  the  petition 
should  contain  an  affirmative  allegation  of  the  bankrupt's  present  ability  to 
comply  with  the  order  requiring  him  to  turn  over  property.  That  is  more 
properly  a  matter  of  defense.  When  the  moving  papers  indicate  that  it  has 
been  determined  after  a  full  hearing  that  the  bankrupt  has  concealed  some 
specific  piece  of  property;  that  he  has  been  ordered  to  turn  it  over  to  the 
trustee;  that  he  has  been  duly  served  with  such  order,  and  that  he  has  failed 
to  comply  with  such  order;  sufficient  is  charged  to  put  him  upon  his  defense. 
Of  course  he  should  have  notice  of  the  motion  to  punish  him  for  such  disobe- 
dience and  have  his  'day  in  court'  when  he  may  present  what  he  may  have  to 
urge  against  such  motion  and  an  opportunity  to  be  heard.  All  these  the  peti- 
tioner had  in  this  case.  *  *  *  When  the  matter  was  before  the  District  Court 
in  February,  1909,  on  the  final  application  to  punish  the  bankrupt  for  a  wilful 
and  contumacious  disobedience  of  the  order  of  August  5,  1908,  directing  him 
to  pay  over,  it  appeared  that  before  the  last-named  order  was  made  there  had 

94.    In  re  Davidson,  16  A.  B.  R.  339  Co.,  25  A.  B.  R.  497,  183  Fed.  398   (C. 

(D.  C.  R.  I.);  In  re  Rosser,  4  A.  B.  R.  C.  A.  N.  Y.) ;  instance.  In  re  Richards, 

153,  101  Fed.  563  (C.  C.  A.  Mo.);  Samel  35  A.   B.   R.   176,   183   Fed.   501   (D.   C. 

V.  Dodd,   16  A.   B.  R.  166,  143  Fed.   68  Ark.). 

(C.   C.  A.   Ga.) ;  In  re  Davidson,  16  A.  Proceedings  for  Contempt  Different 

B.  R.  339  (D.  C.  R.  I.);  In  re  Ander-  from  Order  of  Surrender. — A  proceed- 
son,  4  A.   B.   R.  641,  103   Fed.   854   (D.  ing  for  contempt  is  of  a  diflferent  char- 

C.  S.  C,  reversed,  on  other  grounds,  acter  from  one  for  surrender  of  prop- 
sub   nom.   McGahan  v.  Anderson,  7  A.  erty;  In  re  Davidson,  16  A.  B.  R.  338, 

B.  R.  641,  113  Fed.  115);  compare,  143  Fed.  673  (D.  C.  R.  I.);  In  re  Cole, 
In  re  Cole,  20  A.  B.  R.  761,  163  16  A.  B.  R.  303,  144  Fed.  393  (C.  C. 
Fed.    180    (C.    C.   A.    Me.);    Samel    v.      A.  Me.). 

Dodd,    16   A.    B.    R.    166,    143    Fed.   68  Review  of  Summary  Order  Treated 

(C.    C.    A.  Ga.,  distinguished  in  In  re  as  if  on  Contempt  for  Disobedience. — 

Stavrahn,    23    A.    B.    R.    168,    174    Fed.  Since  the  evidence  to  support  the  or- 

330,    C.    C.    A.    N.    Y.).      Compare,    In  der  should  be  of  equal  weight  with  that 

re    Eddleman,    19    A.   B.     R.    45,    154  for   contempt   one   court   considered   a 

Fed.   160   (D.   C.   Ky.) ;   instance,   In  re  review   as   if   it   were   a   contempt   pro- 

Lasky,  30  A.  B.  R.  739,  163  Fed.  99  (D.  ceedings.     In  re   (Wolfe)   Adler,  31  A. 

C.  Ala.);  In  re  Rogowski,  21  A.  B.  R.  B.  R.  371,  170  Fed.  634  (D.  C.  Okla.). 
553,  166  Fed.  165  (D.  C.  Ga.),  quoted  Compare  obiter  (imprisonment  or- 
at  §  1845;  In  re  Goodrich,  25  A.  B.  R.  dered  though  plea  of  inability  to  pay 
787,  184  Fed.  5  (C.  C.  A.  Mass.) ;  held  admissible,  it  not  appearing,  how- 
Stuart  V.  Reynolds,  29  A.  B.  R.  412,  ever,  whether  or  not  the  inability 
204  Fed.  709  (C.  C.  A.  Ala.),  quoted  at  arose  subsequently).  In  re  Cummings, 
§§  1841,  1843,  1845;  compare.  In  re  Ep-  36  A.  B.  R.  130,  186  Fed.  1030  (D.  C. 
stein,  30  A.  B.  R.  387,  206  Fed.  568  (D.  Pa.). 

C.   Pa.);   instance.   In   re   Banzai   Mfg. 
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been  two  adjudications,  after  full  hearings,  whereat  the  bankrupt  testified  and 
had  the  right  to  produce  witnesses,  both  finding  that  the  bankrupt  had  fraud- 
ulently concealed  at  least  $5,000,  the  profits  of  a  certain  real  estate  trans- 
actio^i  which  he  should  have  turned  over  with  the  rest  of  his  estate.  It  further 
appeared  that  the  bankrupt  had  not  taken  any  steps  to  review  either  of  these 
adjudications.  Certainly  this  was  sufficient,  prima  facie,  to  establish  the  prop- 
osition that  at  some  time  subsequent  to  the  bankruptcy,  and  prior  to  August  5, 
1908,  he  was  in  the  actual  possession  of  that  particular  sum  of  money.  In  the 
face  of  such  a  finding  it  was  incumbent  on  the  bankrupt  to  give  some  reasonable 
explanation  as  to  why  it  was  that  he  did  not  turn  it  over  in  compliance  with 
the  order  requiring  him  so  to  do;  it  was  for  him  to  explain  how  and  why  it  was 
that  this  particular  sum,  in  his  possession  a  few  months  before,  had  disappeared, 
so  that  he  no  longer  'had  the  ability  to  turn  it  over  in  compliance  with  the  or- 
der.'   This  he  wholly  failed  to  do.'' 

Also,  compare,  In  re  Marks,  33  A.  B.  R.  911,  176  Fed.  1018  .(D.  C.  Pa.):  "In 
this  proceeding  the  court  will  not  re-examine  the  question  whether  the  order 
should  ever  have  been  made — either  at  all,  or  in  the  particular  amount  fixed  by 
the  referee.  The  trustee  has  therefore  an  unimpeachable  right  to  the  money 
specified  in  the  order,  and  presumatively  the  bankrupt  is  able  to  pay  it;  but 
the  admission  must  nevertheless  be  made,  that  the  presumption  may  not  cor- 
respond with  the  fact,  and  that  in  realty  the  bankrupt  cannot  comply  with  the 
order.  Unless  he  has  the  physical  ability  to  comply,  he  should  not  be  com- 
mitted for  contempt;  in  practical  effect,  although  perhaps  not  in  legal  con- 
templation, this  would  revive  the  abolished  penalty  of  imprisonment  for  debt. 
If  he  cannot  pay,  and  if  his  inability  is  the  result  of  his  own  criminal  act,  he 
may  of  course  be  punished  by  the  criminal  law,  although  no  civil  remedy  may 
be  available  in  the  situation.  Even  if  he  has  misappropriated  the  money,  the 
court  has  not  the  power  to  imprison  him  in  a  proceeding  for  contempt;  for 
this  would  deprive  him  of  his  constitutional  right  to  submit  the  charge  of  misap- 
propriation to  a  jury  in  the  proper  criminal  court,  would  deprive  him  also  of  the 
inseparable  right  to  be  exempt  from  imprisonment  for  such  an  oflfense  until  he 
shall  have  been  lawfully  convicted.  And  it  is  also  true  that  he  cannot  be  im- 
prisoned in  a  proceeding  for  contempt,  if  for  any  other  reason  he  cannot  pro- 
duce the  money;  for  the  court  cannot  imprison  as  a  punishment,  it  can  only  im- 
prison to  compel  obedience  to  its  order.  But  with  an  order  to  pay  in  force 
against  him,  and  with  the  need  to  overcome  the  presumption  of  his  ability  to 
comply,  it  will  no  doubt  happen  at  times  that  a  bankrupt  may  fail  to  meet  the 
burden  of  proof,  and  may  be  obliged  to  go  to  jail  until  he  satisfies  the  court 
that  he  was  telling  the  truth  when  he  pleaded  poverty.''     Also  quoted  at  §  1843. 

§  1858.  Opportunity  Must  Be  -Given  to  Defend  on  Contempt. — 

But  the  bankrupt  or  such  other  party  should  not  be  punished  for  contempt 
because  of  his  failure  to  comply  with  the  order  of  the  court,  before  he  is 
given  an  opportunity  to  prove  his  inability  to  do  so.^^ 

In  re  Hausman,  10  A.  B.  R.  64,  121  Fed.  984  (C.  C.  A.  N.  Y.) :  "In  affirming 
the   order   of   the   court   below,   we   do   not   consider   the   question   whether   the 

95.    Boyd   v.    Glucklich,    8   A.    B.    R.  183   Fed.   398   (C.   C.  A.   N.  Y.) ;   In  re 

398   (C.   C.  A.   Iowa);   In  re  Davidson,  Frankel,  35  A.  B.  R.  920,  184  Fed.  539 

16  A.   B.    R.   338,   143    Fed.   673    (D.   C.  (D.   C.   N.  Y.) ;   Stuart  v.  Reynolds,   39 

R.  I.);  In  re  Cole,  30  A.  B.  R.  761,  163  A.   B.   R.   413,   304   Fed.   709    (C.   C.   A. 

Fed.  180  (C.  C.  A.  Me.);  obiter.  In  re  Ala.),  quoted  at  §§  1841,  1843,  1845;  in- 

Stavrahn,  33  A.  B.  R.  168,  174  Fed.  330  stance.  In  re  Richards,  35  A.  B.  R.  176, 

(C.  C.  A.  N.  Y.),  quoted  ante,  §  1857;  183  Fed.  501  (D.  C.  Ark.). 
In  re  Banzai  Mfg.  Co.,  35  A.  B.  R.  497, 
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bankrupt  should  be  punished  for  contempt  in  the  event  of  failing  to  comply 
with  the  order,  as  that  question,  although  the  one  principally  argued,  is  not  here. 
If  it  should  be  sought  to  punish  him  for  contempt  the  court  below  will  doubt- 
less give  him  an  opportunity  to  prove  his  inability  to  comply  with  the  order." 

In  re  Cole,  16  A.  B.  R.  304,  144  Fed.  392  (C.  C.  A.  Me.,  reversing,  on  this 
point,  14  A.  B.  R.  389) :  "We  think,  however,  that  there  was  error  in  that  the 
District  Court  entered  in  substance  a  judgment  for  contempt,  accompanying 
an  alternative  order  for  committal.  It  is  plain  that  a  proceeding  for  contempt 
is  of  a  different  character  from  one  resulting  in  a  mere  order  for  the  payment 
of  money  to  a  trustee  in  bankruptcy.  It  is  claimed  that  it  is  criminal  in  its 
nature,  while  an  order  for  the  mere  payment  of  money  is  purely  civil;  that  it 
would  be  justified  only  by  the  proofs  and  the  amount  of  proofs  requisite  on 
ordinary  criminal  issues;  and  that  it  is  in  effect  an  independent  proceeding 
which  can  be  initiated  only  after  an  order  for  payment  of  money  has  been  dis- 
obeyed, and  an  6rder  to  show  cause,  or  some  other  new  notice,  given  to  the 
person  alleged  to  be  in  default.  It  is  sufficient  now  to  say  that  the  record  does 
not  show  that  Mrs.  Cole  had  any  day  in  court  on  the  issue  involved  in  that  part 
of  the  order  in  question.  Without  undertaking  to  say  in  what  manner  an  issue 
may  be  so  presented  as  to  justify  a  proceeding  for  an  alleged  contempt,  and 
entering  a  penal  judgment  on  account  thereof,  we  are  of  the  opinion  that  the 
record  should  show  that  the  issue  had  been  made  in  some  way,  and  that  the 
person  adjudged  guilty  of  contempt  had  had  an  opportunity  to  be  heard  in 
reference  thereto.  Rapalje  on  Contempts  (1887),  126,  127,  128.  For  this  rea- 
son, the  order  to  which  this  petition  relates  must  be  annulled,  except  only  so 
far  as  it  affirms  the  decision  of  the  referee  which  directed  that  the  money  in 
question  should  be  paid  to  the  trustee." 

A  petition  should  be  filed  ^^  and  it  should  allege  that  the  noncompliance 
with  the  order  was  wilful.®^    And  due  notice  must  be  given. ^^ 

A  referee  should  not  make  a  certificate  of  contempt,  without  such  hearing 
and  notice,^^  except  where  it  consists  of  an  affront  in  open  court  and  the 
referee  initiates  the  proceedings. ^ 

§  1859.  Evidence  on  Contempt  to  Be  beyond  Reasonable 
Doubt. — And  the  evidence  of  ability  to  comply  with  the  order  must  ap- 
pear beyond  reasonable  doubt ;  ^    or,  at  any  rate,  must  be  clear  and  con- 

96.  In  re  Cole,  20  A.  B.  R.  761,  163  C.  C.  A.);  In  re  Mayer,  3  A.  B.  R. 
Fed.  180   (C.   C.  A.   Me.).  534,    98    Fed.    839     (D.    C.    Wis.);     In 

97.  In  re  Cole,  20  A.  B.  R.  761,  163  re  Goldfarb  Bros.,  12  A.  B.  R.  386 
Fed.  180  (C.  C.  A.  Me.).  But  compare,  (D.  C.  Ga.);  Moody  v.  Cole,  17 
distinction  made.  In  re  Stavrahn,  23  A.  A.  B.  R.  818  (D.  C.  Me.).  But  com- 
B.  R.  168,  174  Fed.  330  (C.  C.  A.  N.  Y.).  pare,  inferentially  contra,  In  re  Feller- 

98.  In  re  Smelting  Co.,  15  A.  B.  R.  man  17  A.  B.  R.  787,  149  Fed.  244  (D. 
834  (D.  C.  Penn.).  Obiter,  In  re  C.  N.  Y.) ;  In  re  Levy  &  Co  15  A.  B. 
Stavrahn,  23  A.  B.  R.  168,  174  Fed.  330  R-.  169.  142  Fed.  442  (C.  C.  A.);  In  re 
(C    C.  A.   N.  Y.),  quoted  ante,  §  1857.  Mize  22  A.  B.  R.  577,  172  Fed.  945  (D.  C. 

nn     o              i    s    oQCi7i/  Qoo     cic^        .'Ma.).     Compare,  In  re  Cole,  20  A.  B. 

a/^-    ^f  i&      '   KTa"^^  I    m    179      R-   761,   163   Fed.   180   (C.   C.   A.   Me.); 

^^F?,o^/nT"p    t  '              also,,  compare,  In  re  (Wolfe)  Adler,  21 

Fed.  572   (D.  C.  l^a.).  ^   B   g^  3^^^  ^,^0  p^^  g3^  ^-^   ^  Okla.) ; 

1.  See  post,  §  2337.  Also,  see,  Magen  Stuart  v.  Reynolds,  29  A.  B.  R.  412, 
&  Magen,  24  A.  B.  R.  63,  179  Fed.  204  Fed.  709  (C.  C.  A.  Ala.),  quoted  at 
572    (D.   C.   Pa.).  §§  1841,  1843,  1845.  See  also,  cases  cited 

2.  In  re  Anderson,  4  A.  B.  R.  641,  103  under  similar  propositions  as  to  orders 
Fed.  854  (D.  C.  S.  C,  reversed  on  ior  surrender,  ante,  §  1842.  See  post, 
other   grounds,   sub   nom.   McGahan  v.  §  2340. 

Anderson,  7  A.  B.  R.  641,  113  Fed.  115  As    to    Whether    Imprisonment    for 
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vincing.s 

Kirsner  v.  Taliaferro,  29  A.  B.  R.  832,  202  Fed.  51  (C.  C.  A.  Va.) :  "We  know 
no  better  way  of  stating  the  quantum  of  proof  which  should  be  insisted  on  than 
to  say,  as  other  courts  have  said,  that  it  should  be  sufficient  to  establish  the  fact 
beyond  reasonable  doubt.  Such  a  rule  is  required,  not  only  for  the  protection 
of  the  liberty  of  the  citizen,  but  for  the  preservation  of  the  dignity  of  the  court 
itself.  It  is  not  well  that  there  should  be  many  occasions  in  which,  after  sending 
a  man  to  jail  for  refusing  to  obey  an  order,  the  court  will  feel  constrained  to 
release  him  without  the  order  being  obeyed.  Unless  the  power  of  commit- 
ment as  a  means  of  compulsion  is  exercised  only  when  there  is  no  real  question 
of  the  ability  of  the  defendant  to  do  what  he  is  commanded,  such  an  outcome 
will  not  be  uncommon." 

Stuart  V.  Reynolds,  29  A.  B.  R.  412,  204  Fed.  709  (C.  C.  A.  Ala.):  "In  con- 
tempt cases,  and  especially  in  those  which  involve  the  charge  of  another  crim- 
inal offence  besides  the  contempt,  the  rules  of  evidence  applicable  to  civil  cases 
in  reference  to  presumptions  and  the  shifting  of  the  burden  of  proof,  do  not  ap- 
ply; but  the  proceedings  and  the  rules  of  evidence  and  presumptions  of  law  ap- 
plied in  criminal  cases  should  be  observed.  *  *  *  The  numerous  recent  cases 
that  hold  that  the  guilt  of  an  accused  charged  with  contempt  must  be  proved, 
not  by  a  preponderance  of  evidence,  but  beyond  a  reasonable  doubt,  show  an 
application  of  the  rules  of  evidence  as  they  are  applied  in  criminal  cases.'' 

In  re  Cole,  20  A.  B.  R.  761,  163  Fed.  180  (C.  C.  A.  Me.):  "*  *  *  and  while 
also  it  seems  to  be  conceded  on  all  sides  that,  before  committing  for  contempt, 
the  court  should  be  satisfied  beyond  a  reasonable  doubt  of  a  wilful  refusal  or 
a  wilful  act  on  the  part  of  the  person  proceeded  against  yet  neither  the  sixth 
amendment  to  the  Constitution,  nor  any  principle  shadowed  out  by  it,  has  strict 
application  to  proceedings  of  the  character  before  us." 

In  re  Switzer,  15  A.  B.  R.  470,  140  Fed.  976  (D.  C.  S.  Car.):  "The  court,  in 
making  an  order  to  commit  a  bankrupt  to  jail  as  for  contempt  for  failure  to 
account  for  goods  and  money,  should  be  governed  by  the  same  considerations 
which  would  influence  a  jury  in  a  criminal  prosecution,  giving  to  the  bankrupt 
the  benefit  of  any  reasonable  doubt." 

In  re  Davidson,  16  A.  B.  R.  339,  143  Fed.  678  (D.  C.  R.  I.):  "The  author- 
ities seem  to  be  agreed  that  no  contempt  order  should  be  made  unless  the 
court  is  satisfied  of  the  present  ability  of  the  bankrupt  to  comply  with  the 
decree  for  the  payment  of  money.  While  the  admitted  receipt  of  goods  or 
money,  and  repeated  refusals  to  explain  or  account  for  their  disappearance,  may 
lead  to  a  belief  in  a  present  possession  or  control,  and  be  a  sufficient  basis  for 
a  contempt  order  (In  re  Levy  &  Co.,  15  A.  B.  R.  166,  142  Fed.  442),  yet  it 
does  not  seem  to  me  that  the  question  of  tTie  present  ability  of  a  bankrupt  to 
comply  with  an  order  should  be  determined  upon  an  artificial  rule  of  proof  to 
be  applied  irrespective  of  the  circumstances  of  the  particular  case. 

Contempt  for  Failure  to  Obey  Order  Compare,  where  court  says  the  bank- 
to  Surrender  Assets,  Criminal  Pro-  rupt's  bare  denial  of  present  ability 
ceedings. — As  to  whether  imprison-  does  not  satisfy  him,  In  re  Cummings, 
ment  for  contempt  for  disobedience  of  26  A.  B.  R.  130,  186  Fed.  1020  (D.  C. 
an  order  to  surrender  assets  is  a  crimi-  Pa.). 

nal  proceedings,  see  ante,  §   1842.  3.    In    re    Haring,    27    A.    B.    R.    285, 

Force    and   weight   of   sworn    denial:  193     Fed.    168     (D.    C.     Mich.);     In    re 

Moody  V.  Cole,  17  A.  B.  R.  818  (D.  C.  Haring,  39  A.  B.  R.  387,   193  Fed.   168 

Me.).    See  also,  similar  proposition  un-  (C.   C.  A.   Mich.), 
der    "Summary    Order    to    Surrender," 
ante,  §§  1843  and  1844. 
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"That  a  person  has  been  guilty  of  fraudulent  appropriation  of  property,  and 
has  concealed  it  by  falsehood  or  perjury,  does  not  always  lead  to  the  belief  that 
the  failure  to  make  restitution  upon  an  order  is  contumacious  and  wilful. 
Where  the  amount  concealed  is  small,  and  such  as  might  readily  have  been 
spent,  or  where  the  circumstances  are  such  as  to  indicate  that  the  bankrupt 
was  merely  the  person  in  nominal  control  of  the  business,  and  merely  the  in- 
strument of  others  in  a  scheme  for  defrauding  creditors,  it  is  quite  reasonable, 
under  such  circumstances,  to  believe  even  a  person  who  has  been  guilty  of 
fraudulent  appropriation,  and  of  fraudulent  statements,  when  she  swears  that 
she  has  not  now  the  fruits  of  the  fraud,  nor  any  control   over   them.     *     *     * 

"If,  having  doubts  of  her  present  ability  to  pay,  I  should  commit  this  bank- 
rupt to  confinerrient  in  jail  upon  a  conjecture  that  her  husband  or  other  per- 
sons, actual  principals  in  the  fraud,  may  come  to  her  relief  with  a  sum  of 
money  equal  to  that  which  she  has  been  ordered  to  pay  over,  I  should,  in  my 
opinion,  be  abusing  the  power  to  punish  for  contempt.  Creditors  who  sell  to 
persons  of  doubtful  or  unknown  financial  standing,  and  of  unknown  or  sus- 
picious character  for  integrity,  and  who,  by  their  own  lack  of  ordinary  dili- 
gency,  have  become  the  victims  of  fraud,  should  proceed  for  redress  under  the 
ordinary  methods  of  legal  procedure,  and  cannot  expect  to  use,  as  an  nrdinary 
agent  in  the  collection  of  debts,  the  power  to  imprison  for  contempt,  which  is 
to  be  applied  only  in  cases  of  contumacious  resistance  to  the  orders  of  court. 
While  there  is  no  doubt  of  the  power  of  the  court  to  enforce  its  order  for  the 
surrender  of  property  or  money,  when  clearly  satisfied  that  it  is  within  the 
power  of  the  bankrupt  or  other  person  to  comply  with  such  order,  I  am  not 
so  satisfied  in  this  case." 

And  ability  to  comply  with  the  order  and  wilful  disobedience  of  it  are 
essential.*  But  the  contempt  proceedings  are  not  criminal  proceedings, 
and  it  is  not  forbidden  to  introduce  the  bankrupt's  schedules  nor  his  general 
examination  against  him,  as  would  be  the  case  were  the  proceedings  crim- 
inal. ^ 

§  18 59^.  Whether  "Petition  for  Revision"  or  "Writ  of  Error" 
to  Review  Contempt  Proceedings. — The  court,  as  above  remarked 
(§  1856),  may  proceed  either  under  the  general  power  of  all  courts  to  pun- 
ish contempts  as  the  same  is  modified  by  U.  S.  Rev.  Stat.,  §  725,  or  under 
the  specific  provisions  of  Bankruptcy  Act,  §  2  (13)  and  (16);  and  the 
method  of  review,  as  in  other  cases,  depends  on  whether  it  is  "a  proceed- 
ings in  bankruptcy,"  or  a  "controversy  arising  in  a  bankruptcy  proceed- 
ings." Thus,  an  order  of  the  bankruptcy  court  committing  the  bankrupt 
to  prison  until  he  shall  surrender  to  his  trustee  property  of  the  estate  in 
his  control,  is  an  order  made  in  the  progress  of  the  bankruptcy  proceedings 
with  a  view  to  the  obtaining  of  the  possession  of  the  property  of  the  estate 
or  to  enforce  performance  of  an  order  of  the  court,  and  the  proper  pro- 
cedure therefore  would  be  to  bring  the  matter  before  the  Circuit  Court 
of  Appeals  by  a  petition  to  revise.  On  the  other  hand,  where  the  proceed- 
ings to  punish  for  contempt  are  instituted  to  punish  an  act  already  com- 
mitted and  not  for  enforcing  in  the  future  the  prompt  administration  of 

4.  In  re   Purvine,  3  A.   B.  R.  787,  96  5.  Compare,  suggestively.  In  re  Cole, 

Fed.   193   (C.  C.  A.  Tex.).     Also,  com-       30  A.  B.  R.  761,  163  Fed.  180  (C.  C.  A. 
pare,  analogously,  ante,  §  1845,  et  seq.       Me.). 
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the  estate,  as,  for  instance,  to  punish  the  violation  of  an  injunction,  is  an 
entirely  different  and  distinct  proceedings,  and  is  reviewable  by  "writ  of 
error"  as  a  "controversy  arising  in  bankruptcy  proceedings."  ^^ 

Kirsner  v.  Taliaferro,  39  A.  B.  R.  832,  203  Fed.  51  (C.  C.  A.  Va.) :  "The 
questions  as  to  when  in  contempt  proceedings  an  appeal  will  lie  and  when  a 
petition  for  revision  is  the  proper  proceeding,  has  been  discussed  by  the  Circuit 
Court  of  Appeals  of  the  Ninth  Circuit.  Morehouse  v.  Pacific  Hardware  &  Steel 
Co.,  24  A.  B.  R.  178,  177  Fed.  337  (C.  C.  A.  Nev.).  In  that  case  certain  persons 
had  been  enjoined  by  the  court  of  bankruptcy  from  prosecuting  a  suit  in  a 
state  court.  They  had  violated  the  injunction.  It  was  sought  to  have  them 
punished  for  contempt  in  the  bankruptcy  court.  They  brought  the  matter  to 
the  Circuit  Court  of  Appeals  by  a  petition  to  revise.  In  dismissing  it,  the 
court  said  that  the  order  complained  of  'was  not  made  with  a  view  to  obtain 
possession  of  the  property  of  the  bankrupt  or  to  enforce  a  prior  order  of  the 
court,  but  it  is  a  criminal  proceeding  to  punish  by  fine  or  imprisonment  those 
who  have  been  guilty  of  violating  an  injunction  of  the  court.'  The  opinion  had 
previously  declared  that  'proceedings  in  bankruptcy'  include  among  other  things, 
'orders  requiring  the  bankrupt  to  surrender  property  of  the  estate  in  bankruptcy 
and  orders  requiring  the  bankrupt's  voluntary  assignee  to  surrender  property  of 
the  estate.'  'These  are  questions  which  with  a  view  to  the  prompt  administra- 
tion and  distribution  of  the  assets  of  the  bankrupt  the  law  permits  to  be  sum- 
marily disposed  of  by  revision.' 

"We  are  therefore  of  opinion,  as  well  upon  reason  as  upon  authority,  that  an 
order  of  the  court  of  bankruptcy  ordering  the  bankrupt  to  turn  over  to  his 
trustees  property  of  the  estate  and  committing  him  to  prison  until  he  does  so 
is  an  order  made  in, a  proceeding  in  bankruptcy  and  may  be  brought  before  the 
Circuit  Court  of  Appeals  by  a  petition  to  superintend  and  revise  in  matter  of 
law  under  §  34b." 

In  re  Cole,  20  A.  B.  R.  761,  163  Fed.  180  (C.  C.  A.  Me.):  "If  the  pro- 
ceeding in  the  District  Court  was  taken  by  virtue  of  the  specific  provision  of 
the  statute,  it  would  be  the  natural  presumption  that  the  proper  method  of 
reaching  us  would  be  that  which  was  in  fact  availed  of,  namely,  a  petition 
for  ^revision  under  the  same  act.  If,  on  the  other  hand,  the  proceeding  in 
the  District  Court  had  relation  to  the  general  powers  vested  in  superior  courts 
of  judicature  with  reference  to  contempts,  the  question  would  at  once  arise 
whether  the  present  petitioner,  Mrs.  Cole,  should  not  have  come  to  us  by  writ 
of  error." 

§  1860.  Procedure  on  Obtaining  Surrender  from  Court  Officers. 

— Where  surrender  from  a  court  officer  is  sought,  either  the  trustee  makes 
direct  application  to  the  court  whose  officer  has  the  custody,  for  a  sum- 
mary order  upon  the  officer  to  surrender  the  assets ;  or  he  applies  to  the 
bankruptcy  court  itself  therefor,  the  comity  of  courts  prescribing  that  the 
latter  method  be  not  resorted  to  until  efforts  have  reasonably  been  exhausted 
to  get  the  order  from  the  court  already  in  charge  of  the  property.^ 

5a.    Compare    post,    §    387954,    "Con-  ings,"    §    1471,    et    seq.     See    summary 

tempt     Proceedings;"     also,     §    33305^,  orders    on   "Assignees   and   Receivers," 

"Distinction  between   Civil  and  Crimi-  ante,   §   1837   and   §   1830,   et   seq.     See 

nal   Contempt."  ante,    "Comity    Requires    Resort    First 

6.    See    "Procedure   on   Annulling   of  to  State  Tribunal,"  §  1637. 

Liens     Obtained    by    Legal    Proceed-  Advice  of  counsel  protects  state  re- 
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But  the  requirement  that  application  should  first  be  made  to  the  state 
court  where  the  proceedings  are  pending,  does  not  prevail  where  an  emer- 
gency exists ;  and  the  bankruptcy  court  in  such  case  has  the  right  to  proceed 
at  once  by  direct  order  upon  the  court  officer. 

§  1861.  If  Application  Be  to  State  Court  Whose  Officer  in  Con- 
trol, Procedure  Follows  That  of  Such  Court. — If  the  application  be 
made  to  the  state  court  whose  officer  is  in  control  of  the  property  sought 
for,  the  procedure,  of  course,  follows  that  of  the  state  court. 

§  1862.  If  Application  Be  to  Bankruptcy  Court,  Procedure  Pol- 
lows  Ordinary  Rules  as  to  Summary  Orders  on  Bankrupts  and 
Agents. — If  the  application  be  made  in  the  bankruptcy  court,  however, 
for  the  order  of  surrender  upon  the  state  court's  officer,  it  follows  the  or- 
dinary rules  as  to  summary  orders  on  bankrupts  and  others. 

§  1863.  Jurisdiction  to  Determine  Facts  Requisite  to  Summary 
Jurisdiction. — The  bankruptcy  court  has  jurisdiction  in  the  summary  pro- 
ceedings to  determine  the  existence  of  the  facts  requisite  to  give  it  the  ju- 
risdiction thus  to  proceed  summarily.'' 

Mueller  v.  Nugent,  184  U.  S.  15,  7  A.  B.  R.  224:  "But  suppose  that  respondent 
had  asserted  that  he  had  the  right  to  possession  by  reason  of  a  claim  adverse  to 


ceiver,  who  has  at  one  time  voluntarily 
surrendered  possession  to  the  bank- 
ruptcy receiver  without  leave  of  the 
state  court,  and  thereafter  has  retaken 
possession  without  leave  of  the  fed- 
eral court,  and  he  will  not  be  punished 
for  contempt.  In  re  Watts,  10  A.  B.  R. 
113,  190  U.  S.  1. 

Before  applying  to  the  state  court, 
the  trustee  should  first  get  authority 
from  the  bankruptcy  court,  Bear  v. 
Chase,  3  A.  B.  R.  746,  99  Fed.  920  (C. 
C.  C.  A.  S.  C.) ;  such  authority  may  re- 
quire the  trustee  to  make  a  limited  re- 
quest, Bear  v.  Chase,  3  A.  B.  R.  746, 
99   Fed.   920   (C.   C.  A.   S.   C). 

Voluntary  surrender  by  state  re- 
ceiver without  first  obtaining  order 
permitting.  In  re  Watts,  10  A.  B.  R. 
113,  190  U.  S.  1. 

And  application  to  the  state  court 
first  is  not  such  an  election  of  forum 
as  to  debar  the  bankruptcy  court  from 
subsequently  issuing  its  restraining  or- 
der. Bear  v.  Chase,  3  A.  B.  R.  746,  99 
Fed,   920    (C.   C.  A.   S.   C). 

7.  In  re  Breslauer,  10  A.  B.  R.  33, 
131  Fed.  910  (D.  C.  N.  Y.) ;  In  re  Wein- 
ger,  Bergman  &  Co.,  11  A.  B.  R.  424, 
136  Fed.  875  (D.  C.  N.  Y.) ;  Mueller  v. 
Nugent,  7  A.  B.  R.  324,  184  U.  S.  1;  In 
re  Davis,  9  A.  B.  R.  675  (D.  C.  Tex.); 
In  re  Andre,  13  A.  B.  R.  133  (C.  C.  A. 
N.  Y.) ;  In  re  Teschmacher  &  Mrazay, 
11  A.  B.  R.  547,  137  Fed.  728  (D.  C. 
Penn.);  In  re  Muncie  Pulp  Co.,  14  A. 


B.  R.  73,  139  Fed.  546  (C.  C.  A.  N.  Y.) ; 
Louisville  Trust  Co.  v.  Comingor,  7  A. 
B.  R.  421,  184  U.  S.  18;  In  re  Tune, 
8  A.  B.  R.  385,  115  Fed.  906  (D.  C. 
Ala.) ;    inferentially,    In    re    Adams,    12 

A.  B.  R.  367,  130  Fed.  788  (D.  C.  R. 
I.);  Schweer  v.  Brown,  13  A.  B.  R.  673, 
195  U.  S.  171;  obiter.  In  re  Waukesha 
Water  Co.,  8  A.  B.  R.  715,  116  Fed. 
1009  (D.  C.  Wis.);  obiter.  In  re  Milk 
Co.,  16  A.  B.  R.  733  (D.  C.  Penn.)  ; 
obiter,  impliedly,  In  re  Sunseri,  18  A. 

B.  R.  335  (D.  C.  Penn.);  Knapp  & 
Spencer  v.  Drew,  20  A.  B.  R.  355,  160 
Fed.  413  (C.  C.  A.  Neb.),  quoted  at 
§  1800;  In  re  Hayden,  33  A.  B.  R.  764, 
■172  Fed.  633  (D.  C.  Mass.);  In  re 
Horgan,  31  A.  B.  R.  31,  164  Fed.  415 
(C.  C.  A.  Mass.),  quoted  at  §  1864;  In 
re  Friedman,  30  A.  B.  R.  37,  161  Fed. 
260  (C.  C.  A.  N.  Y.);  In  re  Peacock, 
34  A.  B.  R.  159,  178  Fed.  851  (D.  C. 
N.  Car.);  In  re  Ironclad  Mfg.  Co.,  37 
A.  B.  R.  490,  191  Fed.  831  (C.  C.  A. 
N.  Y.);  Johnston  v.  Spencer,  37  A.  B. 
R.  800,  195  Fed.  315  (C.  C.  A.  Colo.); 
First  Nat'l  Bk.  v.  Hopkins,  29  A.  B. 
R.  434,  199  Fed.  873  (C.  C.  A.  Ga.) ; 
In  re  Auerbach,  39  A.  B.  R.  791,  302 
Fed.  192  (C.  C.  A.  N.  Y.);  Shea  v. 
Lewis,  30  A.  B.  R.  436,  206  Fed.  877 
(C.  C.  A.  Minn.);  In  re  Famous  Cloth- 
ing Co.,  34  A.  B.  R.  780,  179  Fed.  1015 
(D.  C.  N.  Y.);  obiter,  In  re  Pickens  & 
Bro.,  36  a;  B.   R.   6,   184  Fed.   954   (D. 

C.  Ga.);    In   re    Cantelo   Mfg.    Co.,    26 
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the  bankrupt.  The  bankruptcy  court  had  the  power  to  ascertain  whether  any 
basis  for  such  claim  actually  existed  at  the  time  of  the  filing  of  the  petition.  The 
court  would  then  have  been  bound  to  enter  upon  the  inquiry,  and  in  so  doing 
woud  have  undoubtedly  acted  within  its  jurisdiction,  while  its  conclusion  might 
have  been  that  an  adverse  claim,  not  merely  colorable,  but  real,  even  though 
fraudulent  and  voidable,  existed  in  fact,  and  so  that  it  must  decline  to  finally  ad- 
judicate on  the  merits.  If  it  erred  in  its  rulings  either  way,  its  action  would  be 
subject  to  review." 

Bank  v.  Title  &  Trust  Co.,  198  U.  S.  380,'  14  A.  B.  R.  103,  107  (reversing  11 
A.  B.  R.  79):  "But,  nevertheless,  the  District  Court  had  jurisdiction  to  de- 
termine whether  it  could  or  could  not  proceed  further.'' 

In  re  Baird,  8  A.  B.  R.  649  (D.  C.  Penn.) :  "When  a  petition  such  as  this 
is  presented,  asking  the  District  Court  to  make  a  summary  order  directing  a 
respondent  to  surrender  the  possession  of  certain  property  that  is  alleged  by  a 
trustee  to  belong  to  the  bankrupt's  estate,  the  court  has  the  undoubted  right — 
indeed,  it  lies  under  the  duty — to  examine  the  ground  set  up  by  the  respondent 
for  his  refusal  to  deliver  possession,  and  to  determine  whether  a  real,  and  not 
merely  a  pretended  controversy  exists  upon  this  subject." 

In  re  Kane,  13  A.  B.  R.  444,  131  Fed.  385  (D.  C.  N.  Y.) :  "The  referee  is 
quite  right  where  he  says  the  bankruptcy  court  has  jurisdiction  to  determine  in 
the  first  instance  whether  an  asserted  adverse  claim  to  property  is  colorable 
or  actual.  If  it  be  clearly  a  nullity,  the  referee  has  jurisdiction,  and  may  by 
summary  process  require  the  surrender  of  the  property  so  withheld  to  the 
trustee  in  bankruptcy..  On  the  other  hand,  should  evidence  of  a  claimant  sat- 
isfy the  referee  that  an  adverse  right  to  such  possession  and  control  is  asserted 
in  good  faith,  and  there  is  reasonable  cause  for  believing  that  the  intention 
of  the  claimant  is  to  protect  an  asserted  right  of  ownership  and  control,  then  the 
petition  of  the  trustee  should  be  dismissed.  The  remedy  of  the  trustee  for  the 
recovery  of  the  property  may  then  be  found  in  a  plenary  suit  instituted  in  the 
proper  tribunal." 

Compare,  In  re  Friedman,  18  A.  B.  R.  713,  153  Fed.  939  (D.  C),  affirmed  in 
20  A.  B.  R.  37,  161  Fed.  260  (C.  C.  A.)  :  "But  if  property  which  had  once  been 
in  the  possession  of  the  bankrupt  is  found  in  the  possession  of  any  person,  and 
such  person  is,  in  the  opinion  of  the  court,  very  clearly  but  a  cover  or  receptacle 
for  that  property  which  as  between  the  bankrupt  and  such  other  person  is  still 
the  property  of  the  bankrupt,  or  if  (to  vary  the  simile)  the  person  who  holds 
property  which  was  formerly  in  the  possession  of  the  bankrupt  is  but  the  alter 
ego  of  the  bankrupt,  then  a  summary  order  is  proper,  and  no  pretended  instru- 
ments of  transfer,  no  apparatus  of  conveyances,  should  prevail.  The  question 
is:  Whose  is  the  property?  And  if,  according  to  the  evidence,  it  be  the  prop- 
erty of  the  bankrupt,  the  bankruptcy  court  should  order  its  restoration  to  the 
representative  of  the  creditors  and  enforce  that  order  by  the  most  drastic  means. 
If  this  be  not  done,  creditors  in  most  cases  are  utterly  without  remedy,  for  a 
plenary  suit  against  persons  who  are  in  truth  but  receivers  of  stolen  goods  (or 
money)  is  but  an  expensive  illusion.  In  this  case  an  unusually  complicated  scheme 
was  pursued  to  hide  the  proceeds  of  the  sale  of  the  bankrupt  stock.  The  complica- 
tion of  the  method  only  renders  more  necessary  the  application  of  the  rule  which, 
I  believe,  exists.'' 

A.  B.  R.  57,  185  Fed.  276  (D.  C.  Me.),  Obiter,  In  re  Norris,  34  A.  B.  R.  444, 
though  this  case  seems  extreme;  In  re  177  Fed.  598  (D.  C.  N.  Y.) :  "The 
Franklin,  etc.,  Co.,  38  A.  B.  R.  378,  197  court  has  power  to  ascertain,  if  an  ad- 
Fed.  591  (D.  C.  Pa.);  In  re  Logan,  38  verse  claim  be  made  by  a  third  person 
A.  B.  R.  543,  196  Fed.  678  (D.  C.  N.  in  possession  of  the  property  whether 
Y.) ;  In  re  Kreuger,  38  A.  B.  R.  890,  such  claim  is  in  fact  well  founded,  or 
196   Fed.   705    (D.   C.   Ky.).  it  it  is  fictitious  or  colorable." 
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In  re  Ellis  Bros.  Printing  Co.,  19  A.  B.  R.  472,  156  Fed.  430  (D.  C.  N.  Y.) : 
"*  *  *  tjje  bankruptcy  court  has  power  to  inquire  into  the  facts  for  the  pur- 
pose of  determining  whether  any  basis  exists  for  the  adverse  claim  of  title  to  the 
property  asserted  by  the  respondent.  The  mere  assertion  of  an  adverse  claim  of 
title,  even  with  an  intention  to  protect  it  by  the  usual  process  of  law,  will  not  pre- 
clude the  bankruptcy  court  from  exercising  its  power  to  proceed  summarily.  In 
re  Andre,  13  Am.  B.  R.  133,  135  Fed.  736,  68  C.  C.  A.  374.  It  is  only  when  the  evi- 
dence indicates  that  the  asserted  claim  is  not  false  or  fraudulent  that  the  bank- 
ruptcy court  is  deprived  of  jurisdiction.  If  it  should  appear  from  the  proofs  that 
the  respondent,  Strong,  refuses  to  surrender  the  money  collected  by  him  to  the 
trustee  simply  on  the  ground  that  the  title  to  the  same  is  conclusively  evidenced 
by  his  possession  of  it,  or  if  the  claim  is  unreal  or  colorable,  then  it  is  the  duty  of 
this  court  to  direct  its  payment  to  the  trustee.  This  principle  of  law  is  so  clearly 
and  definitely  stated  by  the  Supreme  Court  in  Mueller  v.  Nugent,  184  U.  S.  1,  7, 
Am.  B.  R.  224,  *  *  *  that  no  other  citations  are  thought  necessary.  In  the 
prior  cases  decided  by  this  court,  in  passing  upon  the  right  to  exercise  summary 
jurisdiction  it  is  not  intended  to  be  understood  as  holding  that,  irrespective 
of  whether  the  elicited  facts  were  sufficient  in  law,  the  mere  assertion  of  an  ad- 
verse claim  of  title  or  ownership  deprived  the  court  of  summary  power.  If  the 
proofs  show  that  in  fact  there  is  no  legal  basis  for  the  asserted  adverse  claim,  the 
summary  power  of  the  court  is  not  defeated." 

And  summary  jurisdiction  has  been  enforced  against  the  bankrupt's  at- 
torney to  compel  him  to  surrender  money  collected  by  him  for  the  bankrupt 
before  bankruptcy,  though  he  claimed  the  right  to  apply  it  on  unpaid  at- 
torney's fees ;  '^  but  this  doctrine  is  valid  only  within  certain  limits.*'^ 
The  referee  has  jurisdiction  to  make  the  summary  order." 
In  re  Holbrook  Shoe  &  Leather  Co.,  21  A.  B.  R.  511,  165  Fed.  973  (D.  C.  Mont.): 
"A  very  careful  study  of  the  record  certified  in  this  matter  leads  me  to  conclude 
that  it  was  the  duty  of  the  referee  to  hear  the  testimony,  in  order  to  pass  upon  the 
question  whether  the  claim  of  the  Packard  Shoe  Company  to  the  property  in  its 
possession  had  an  actual  basis — that  is,  was  it  a  real  or  merely  colorable  claim? 
Power  and  duty  to  make  such  inquiry  must  exist  under  the  Bankruptcy  Act,  else 
we  cannot  escape  from  the  illogical  conclusion  that  the  mere  assertion  of  what 
may  be  designated  an  adverse  claim  can  oust  the  summary  jurisdiction  of  the 
bankruptcy  court,  and,  as  a  result,  the  trustee  cannot  expeditiously  collect  the 
estate  for  the  creditors.  But  we  are  not  without  judicial  authority  in  the  prem- 
ises, as  the  Supreme  Court  has  expressly  declared  there  is  no  such  ouster,  and 
that  jurisdiction  exists.  Mueller  v.  Nugent,  184  U.  S.  1,  7  Am.  B.  R.  224.  But 
how  much  farther  may  the  bankruptcy  court  go?  *  *  *  Manifestly,  the  stat- 
ute requires  a  broader  construction,  one  that  not  alone  authorizes  the  inquiry  of 
the  hearing  of  testimony,  but  which  also  required  a  decision  upon  the  merits 
by  the  referee.  This  decision  may  be  that  the  claim  is  in  good  faith,  but  of 
doubtful  validity,  or  of  questionable  faith,  yet  is  probably  real;  and,  hence, 
that  there  ought  to  be  an  independent  suit  brought  to  try  the  questions;  but 
if  the   decision  is  that  the   claim  is  without  any   actual   merit   or  legal   founda- 

8.  In  re  Ellis  Bros.  Printing  Co.,  19  C.  A.  Neb.);  In  re  Hayden,  22  A.  B. 
A.  B.  R.  472,  156  Fed.  430  (D.  C.  N.  R.  764,  173  Fed.  623  (D.  C.  Mass.), 
Y.),   quoted   at   §§   1828,   2099.  quoted  at  §  1864;  In  rePeacock,  24  A. 

8a.    Compare  post,  §  2099.  B.  R.  159,  178  Fed.  851  (D.  C.  N.  Car.); 

9.  In  re  Scherber,  12  A.  B.  R.  618,  In  re  Tarbox,  36  A.  B.  R.  432,  185  Fed. 
131  Fed.  121  (D.  C.  Mass.);  In  re  985  (D.  C.  Mass.),  quoted  at  §  1864; 
Steuer,  5  A.  P.  R.  209,  104  Fed.  333  (D.  In  re  Logan,  38  A.  B.  R.  543,  196  Fed. 
C.  Mass.);  Knapp  &  Spencer  v.  Drew,  678    (D.    C.    N.   Y.). 

20    A.    B.    R.    355,    160    Fed.    413    (C. 
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tion,  the  referee  should  regard  the  property  as  subject  to  the  jurisdiction  of 
the  bankruptcy  court,  as  property  of  the  bankrupt,  and  should,  therefore,  pro- 
ceed to  make  an  order  requiring  the  actual  wrongful  holder  to  surrender  to  the 
court  or  trustee." 

§  1864.  But  Will  Only  Examine  Far  Enough  to  Ascertain  if  Facts 
Alleged  in  Good  Faith  and  if  True  Would  Constitute  "Adverse" 
Party. — But  the  bankruptcy  court  will  only  examine  far  enough  to  deter- 
mine whether  the  facts  are  alleged  in  good  faith,  that  is  to  say  are  reallv 
considered  by  the  respondent  to  have  actually  occurred  (even  though  they 
constitute  fraud  in  fact),  and  whether,  if  true,  they  would  constitute  the 
adverse  party  an  "adverse  claimant"  within  the  meaning  of  the  law.^" 

In  re  Tarbox,  26  A.  B.  R.  432,  185  Fed.  985  (D.  C.  Mass.):  "The  referee  has 
jurisdiction  under  a  summary  petition  to  inquire  and  decide  whether  or  not  the 
claim  under  which  property  is  held  adversely  to  the  trustee  is  merely  colorable. 
But,  unless  he  can  find  it  merely  colorable,  he  has  no  jurisdiction  to  proceed 
further.  Re  Hayden  (D.  C.  Mass.),  22  Am.  B.  R.  764,  172  Fed.  623.  He  cannot 
hear  and  determine  its  merits  under  a  summary  petition,  if  there  is  a  real  con- 
troversy as  to  the  merits.  Plainly  the  trustee  cannot  enlarge  the  referee's  juris- 
diction merely  by  alleging  that  the  claim  under  which  the  property  is  held  has 
no  merits  or  is  fraudulent,  or  by  calling  it  "merely  colorable,"  when  no  other 
reasons  appear  for  so  describing  it  than  its  alleged  want  of  merit  or  fraudulent 
character. 

"In  this  case  the  referee  was  informed  by  the  petition  that  the.  property  had 
never  been  in  the  trustee's  possession,  that  Mrs.  Piper  claimed  it  under  a  mort- 
gage, and  that  the  trustee  intended  to  attack  the  mortgage  on  the  ground  that 
it  was  given  in  fraud  of  creditors  and  was,  therefore,  invalid  as  against  him.  I 
think  the  referee  was  right  in  holding  that  a  mortgagee  making  such  a  claim 
could  not  be  summarily  ordered  to  surrender  the  property  in  her  possession. 
*     *     V 

"To  say  that  the  trustee  was  bound  to  inquire  whether  the  mortgagee's  title 
was  merely  colorable,  or  not,  would  in  this  case  be  to  say  that  he  was  bound 
to  try  the  question  whether  the  mortgage  was  fraudulent,  or  not,  and  to  disre- 
gard the  rule  above  stated." 

Impliedly,  In  re  Auerbach,  29  A.  B.  R.  791,  202  Fed.  192  (C.  C.  A.  N.  Y.):  "It 
is  not  necessary  to  discuss  the  merits.  The  special  master  found  discrepancies 
in  Schwartz's  testimony,  and  apparently  doubted  the  accuracy  of  some  of  his 
statements;  nevertheless  he  reached  the  conclusion  that  enough  was  shown  to 
entitle  him  to  have  the  question  of  title  disposed  of  in  a  plenary  suit.  The  Dis- 
trict Judge  found  the  case  was  'undoubtedly  a  very  suspicious   one;'   neverthe- 

10.   In  re   N.  Y.  Wheel  Wks.,   13  A.  N.  Y.);  In  re  Carlile,  29  A.  B.  R.  373, 

B.  R.  60,  132  Fed.  203  (D.  C.  N.  Y.) ;  199  Fed.  612  (D.  C.  N.  Car.) ;  Johnston 
In  re  Sheinbaum,  5  A.  B.  R.  187,  107  v.  Spencer,  37  A.  B.  R.  800.  195  Fed. 
Fed.  247  (D.  C.  N.  Y.) ;  In 're  Sunseri,  215  (C.  C.  A.  Colo.);  in  effect,  In  re 
18  A.  B.  R.  235  (D.  C.  Penn.);  in-  Pickens  &  Bro.,  26  A.  B.  R.  6,  184 
stance,   In   re   Eurich's   Fort  Hamilton  Fed.  954  (D.  C.  Ga.). 

Brew,  19  A.  B.  R.  798,  158  Fed.  644  But  compare,  extreme  case,  where 
(D.  C.  N.  Y.) ;  apparently.  In  re  Pea-  the  estoppel  of  an  inventor  from  claim- 
cock,  24  A.  B.  R.  159,  178  Fed.  851  (D.  ing    pending    applications    for    patents, 

C.  N.  Car.) ;  Shea  v.  Lewis,  30  A.  B.  as  against  the  trustee  of  the  bankrupt 
R.  436,  206  Fed.  877  (C.  C.  A.  Minn.);  corporation  by  which  he  had  been  em- 
In  re  Rathman,  .25  A.  B.  R.  246,  183  ployed  to  invent,  made  him  only  a 
Fed  913  (C  C.  A.  S.  D.);  In  re  Fa-  "colorable"  ajJverse  claimant.  In  re 
mous  Clothing  Co.,  24  A.  B.  R.  780,  179  Cantelo  Mfg.  Co.,  26  A.  B.  R.  57,  185 
Fed.  1015  (D.  C.  N.  Y.) ;  In  re  Bacon.  Fed.  276   (D.  C.  Me.). 

28   A.   B.   R.   565,   196   Fed.   986    (D.    C. 
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less  he  thought  it  preferable  to  have  it  so  tried.  Such  a  plenary  suit  being  then 
pending  in  the  State  court;  the  case  was  appropriately  left  to  it  to  decide." 

In  re  Kane,  13  A.  B.  R.  444,  131  Fed.  386  (D.  C.  N.  Y.):  "If  he  is  satisfied, 
either  from  personal  knowledge  of  the  facts  ox  from  testimony,  that  an  order 
to  show  cause  ought  to  be  directed  to  a  person  charged  with  having  in  his 
possession  property  belonging  to  the  bankrupt  estate,  the  essential  inquiry 
upon  return  of  the  order  to  show  cause,  if  an  adverse  claim  is  made,  is  whether 
such  claim  is  colorable  or  fictitious.  In  short,  if  it  is  a  colorable  claim,  it 
should  be  set  aside,  and  the  claimant  summarily  directed  to  deliver  the  prop- 
erty to  the  trustee;  but  if,  as  already  indicated,  the  claim  is  asserted  in  good 
faith,  substantiated  by  verified  pleadings  or  by  oral  testimony,  then  the  objec- 
tion to  the  jurisdiction  of  the  court  is  controlling.  In  such  an  event  the  prop- 
erty is  no  longer  constructively  in  the  possession  of  the  bankrupt  and  subject 
to  the  order  of  the  bankruptcy  court." 

In  re  Teschmacher  &  Mrazay,  11  A.  B.  R.  547,  137  Fed.  738  (D.  C.  Pa.): 
"As  I  understand  the  decisions  of  the  Supreme  Court  *  *  *  a  court  of  bank- 
ruptcy, before  the  amendments  of  1903  were  passed,  had  jurisdiction  to  inquire 
summarily  upon  petition  and  answer  whether  property  alleged  to  belong  to  the 
bankrupt,  but  found  in  the  possession  of  a  third  person  when  the  petition  was 
filed,  was  held  by  such  person  as  the  bankrupt's  agent  or  mere  representative; 
and  in  the  exercise  of  this  jurisdiction  the  court  was  of  necessity  empowered 
to  inquire  to  some  extent  concerning  the  merits  of  the  claim  of  title,  or  of  a 
right  to  retain  possession,  that  might  be  set  up  by  the  person  in  whose  hands 
the  property  was  found.  If  the  result  of  the  inquiry  was  to  satisfy  the  court 
that  a  real  adverse  claim  existed — no  matter  how  ill-supported  it  might  appear 
to  be — the  court  had  no  power  to  go  further  in  that  form  of  proceeding  and  de- 
cide summarily  the  question  whether  or  not  the  claimant  was  entitled  to  pre 
vail.  It  then  became  necessary,  because  the  Bankrupt  Act  so  declared,  to  remit 
the  contestants  to  a  plenary  suit,  either  in  a  State  court  or  in  a  Circuit  Court 
of  the  United  States,  whichever  might  prove  to  be  the  appropriate  tribunal. 
In  either  forum,  however,  the  dispute  was  to  be  conducted  by  a  plenary  suit, 
and  not  in  a  summary  fashion.  The  amendments  of  1903,  as  I  understand 
their  scope,  have  made  at  least  one  change  in  these  rules.  They  have  conferred 
jurisdiction  upon  the  District  Court  to  entertain  some  of  the  plenary  suits 
which  theretofore  could  only  have  been  brought  in  a  State  court  or  in  the  Circuit 
Court,  but  the  other  rules  of  procedure  laid  down  by  the  Supreme  Court  are 
still  to  be  followed.  The  District  Court,  sitting  as  a  court  of  bankruptcy,  may 
still  inquire  summarily  concerning  the  ownership  of  property  alleged  to  helong 
to  the  bankrupt,  although  it  be  found  in  the  possession  or  custody  of  a  third 
person.  But,  if  the  court  should  discover  that  such  person  is  holding  the  prop- 
erty under  a  real  claim  of  title  or  right  of  possession,  and  is  not  merely  the 
alter  ego  of  the  bankrupt,  it  is  still  the  duty  of  the  court  to  desist  from  pur- 
suing the  summary  remedy  further,  and  to  remit  the  contestants  to  a  plenary 
suit,,  although  the  suit,  instead  of  being  brought  in  a  State  court  or  a  Circuit 
Court  of  the  United  States,  may  now  be  brought  in  the  District  Court  itself, 
and  may  there  be  pursued  to  final  judgment." 

In  re  Baird,  8  A.  B.  R.  649  (D.  C.  Penn.) :  "And  when  it  appears,  as  I  think 
it  sufficiently  appears  in  the  present  case,  that  in  some  of  its  aspects,  at  least, 
the  controversy  requires  a  court  to  decide  upon  the  validity  of  a  real  claim  to 
the  property  in  question,  in  my  opinion  the  District  Court  is  obliged  to  decline 
the  jurisdiction,  and  to  refer  the  matter  to  the  appropriate  tribunal  of  the  State. 
To  decide  that  the  claim^  is  unfounded  would  be  to  assume  the  jurisdiction  that 
is  denied  by  the  act.  The  order  I  am  about  to  make,  however,  must  not  be 
regarded  as  impairing  in  any  respect  the  effect  of  the  order  heretofore  entered 
upon  the  petition  of  the  Juniata  Limestone  Company." 
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In  re  Adams,  13  A.  B.  R.  367,  130  Fed.  788  (D.  C.  R.  I.):  "The  claim  of  Nass 
that,  before  the  filing  of  the  petition  in  bankruptcy,  he  had  received  the  prop- 
erty in  question  as  part  payment  of  a  debt,  and  that  he  had  no  reasonable  cause 
to  believe  that  it  was  intended  thereby  to  give  a  preference,  was  clearly  an  ad- 
verse claim.  *  *  *  'pfig  referee,  however,  found  as  facts  that  the  taking  of 
possession  by  Nass  was  without  authority  from  Adams;  that  Nass  knew,  or 
had  reasonable  cause  to  know,  that  the  taking  constituted  a  preference,  and 
that  the  taking  of  the  property  was  equivalent  to  trover  and  conversion,  and 
carried  no  title;  that,  in  consequence  thereof,  Nass  had  not  even  a  colorable 
claim  to  title.  This  was  not  a  decision  that,  upon  the  facts  as  claimed  by  Nass, 
he  was  not  an  adverse  claimant,  nor  an  inquiry  into  the  existence  of  an  adverse 
claim;  but  a  decision  of  the  merits  of  an  adverse  claim  of  right,  and  a  finding 
that  the  claim  was  not  adverse  because,  in  the  opinion  of  the  referee  it  was  not, 
as  a  matter  of  evidence,  meritorious  in  point  of  fact.  As  it  is  clear  from  the 
report  of  the  referee,  and  from  his  decree,  that  Nass  was,  properly  speaking, 
an  adverse  claimant,  the  referee,  upon  objection  should  have  declined  to  finally 
adjudicate  the  merits  of  the  case  on  summary  petition." 

Instance,  In  re  Eddleman,  19  A.  B.  R.  45,  154  Fed.  160  (D.  C.  Ky.):  "The 
evidence,  however,  further  shows  that  $1,605  of  the  money  was  paid  out  by  the 
wife  to  Mrs.  Fredericka  Nickel,  to  whom  she  owed  a  note  for  borrowed  money. 
This  payment  seems  to  have  been  made  before  the  petition  in  bankruptcy  was 
filed.  There  may  not  be  any- presumption  that  it  was  so,  yet  it  is  possible  that 
this  transaction  may  have  been  a  fraudulent  one — a  mere  friendly  contrivance. 
Nevertheless,  it  is  fair  to  assume  that  Mrs.  Nickel  thereby  acquired  what  is 
called  by  the  Supreme  Court,  in  Mueller  v.  Nugent,  184  U.  S.  at  page  15,  7.  Am. 
B.  R.  224,  a  basis  for  an  adverse  claim  to  that  much  of  the  $2,057.29,  and,  if  so, 
we  can  hardly  see  how  we  can  punish  the  bankrupt  for  contempt  for  not  paying 
over  the  money  which  the  testimony  shows  was,  presumably  at  least,  adversely 
claimed  by  another  person." 

In  re  Hayden,  22  A.  B.  R.  764,  173  Fed.  623  (D.  C.  Mass.):  "It  was  the 
referee's  duty  to  inquire  whether  any  basis  for  such  a  claim  to  the  property  as 
that  asserted  by  the  three  respondents  above  named  actually  existed  at  the 
time  of  the  filing  of  the  petition.  He  was  bound  to  enter  upon  that  inquiry,  and 
in  doing  so  undoubtedly  acted  within  his  jurisdiction.  It  was  for  him  to  ascer- 
tain whether  the  respondents'  claim  to  hold  the  property  against  the  trustee 
was  really  adverse,  as  would  appear  from  their  answers,  or  was  merely  col- 
orable. *  *  *  Por  this  purpose  and  to  this  extent  he  had  jurisdiction  to  in- 
vestigate the  merits  of  the  questions  raised.  If,  however,  as  the  result  of  his 
investigation  he  found  the  claim  to  be  really  adverse,  it  followed  from  that 
conclusion   that  he  was  without  j,urisdiction  to  proceed   further." 

In  re  Tune,  8  A.  B.  R.  285,  115  Fed.  906  (D.  C.  Ala.) :  "Summary  jurisdiction 
is  ousted  if  determination  of  the  validity  of  the  adverse  claim  involves  the  de- 
cision of  matters  in  pais  and  the  weighing  of  conflicting  evidence  and  finding 
of  facts,  which,  when  presented  leave  room  for  fair  doubt  as  to  the  invalidity 
of  the  claim,  since  such  a  claim  is  not  merely  colorable.  Delivery  must  then 
be  compelled  by  suit  in  plenary  proceedings  in  a  proper  court." 

In  re  Horgan,  21  A.  B.  R.  31,  164  Fed.  415  (C.  C.  A.  Mass.):  "But  one 
question  is  here  presented:  Was  the  petitioners'  claim  to  the  sum  here  in 
controversy,  *  *  *  a  claim  really  adverse  to  *  *  *  the  trustees  in  bank- 
ruptcy or  merely  colorably  so?  The  District  Court  had  jurisdiction  to  pass 
upon  this  question;  but,  if  the  claim  was  really  adverse,  the  court  was  without 
jurisdiction  to  proceed  further  under  §  23  of  the  Bankruptcy  Act.  *  *  * 
Whether  the  lien  claimed  by  the  petitioners  be  deemed  to  arise  by  implica- 
tion of  law  out  of  the  deposit  with  them  of  security  for  their  liability  on  the 
bail  bond,   or   from   the   express   contract   set  up   in   their  affidavits,   we    are    of 
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opinion  that  their  claim  to  the  lien  was  not  so  clearly  without  foundation  as 
to  be  merely  colorable  within  the  decisions  of  the  Supreme  Court.  *  *  ♦  We 
are  not  called  upon  to  hold  the  petitioners'  claim  to  be  valid,  and  we  do  not 
so  hold.  We  merely  hold  it  to  be  really  adverse  to  the  claim  of  the  trustees 
in  bankruptcy." 

And  the  court  is  bound  to  enter  on  the  inquiry  to  ascertain  whether  an 
adverse  claim,  not  merely  colorable,  but  real,  even  though  fraudulent  and 
voidable,  exists  in  fact.^^ 

§  1865.  Whether  Concluded  by  Pleadings. — The  bankruptcy  court, 
it  appears,  is  not  concluded  by  the  pleadings,  but  may  inc[uire  into  the  facts 
to  see  if  the  claim  is  really  adverse  or  merely  colorably  so ;  if  really  adverse, 
although  fraudulent  and  voidable,  or  not  sustainable  by  the  vifeight  of  the 
evidence,  jurisdiction  will  not  be  assumed. ^^ 

Mueller  v.  Nugent,  184  U.  S.  1,  7  A.  B.  R.  234,  235:  "But  suppose  that  re- 
spondent had  asserted  that  he  h,ad  the  right  to  possession  by  reason  of  a 
claim  adverse  to  the  bankrupt,  the  bankruptcy  court  had  the  power  to  ascer- 
tain whether  any  basis  for  such  a  claim  actually  existed  at  the  time  of  the 
filing  of  the  petition.  The  court  would  have  been  bound  to  enter  upon  th^t 
inquiry,  and  in  doing  so  would  have  undoubtedly  acted  within  its  jurisdiction, 
while  its  conclusion  might  have  been  that  an  adverse  claim,  not  merely  col- 
orable, but  ^real  even  though  fraudulent  and  voidable,  existed  in  fact,  and  so 
that  it  must  decline  to  finally  adjudicate  on  the  merits.  If  it  erred  in  its  ruling 
either  way,   its   action   would   be   subject   to   review." 

In  re  Kane,  12  A.  B.  R.  444,  131  Fed.  386  (D.  C.  N.  Y.):  "The  referee  is 
quite  right  when  he  says  the  bankruptcy  court  has  jurisdiction  to  determine  in 
the  first  instance  whether  an  asserted  adverse  claim  to  property  is  colorable  or 
actual.  *  *  *  'phg  determination  of  the  respective  rights  of  the  parties  de- 
mands judicial  investigation  by  the  referee  to  ascertain  the  facts.  Both  sides 
are  heard,  and  evidence  may  be  taken  though  the  conclusions  of  the  court  may 
be  based  upon  the  pleadings  or  affidavits  presented  to  him.  He  must  exercise 
a  sound  judicial  discretion  in  the  determination  of  questions  of  this  character  to 
the  end  that  no  injustice  be  done  to  either  party." 

Compare,  In  re  Baird,  8  A.  B.  R.  650  (D.  C.  Pa.):  "To  decide  that  the  claim 
is  unfounded  would  be  to  assume  the  jurisdiction  thfat  is  denied  by  the  Act." 

But  the  petition  for  the  summary  recovery  must  not  fail  to  st^te  that  the 
adverseness  of  the  claim  is  merely  colorable,  else  the  claim  will  be  taken 
as  really  adverse. 

In  re  Scherber,  12  A.  B.  R.  616,  131  Fed.  121  (D.  C.  Mass.):  "But  the  re- 
spondent's claim  in  the  case  at  bar  is  not  alleged  in  the  petition  to  be  merely 
colorable,  and  must  be  taken  to  be  really  adverse.  Where  this  is  true,  and 
where  due  objection  to  the  form  of  proceeding  is  made,  the  decisions  and  lan- 
guage  of  the   Supreme   Court  imply   that   a   plenary   suit   must   be   resorted   to.'' 

And  where  the  trustee's  petition  itself  shows  claimants'  adverseness,  evi- 

11.  In  re  Friedman,  20  A.  B.  R.  37,  247  (D.  C.  N.  Y.);  In  re  Ironclad  Mfg. 
161  Fed.  260  (C.  C.  A.  N.  Y.).  Co.,  27  A.   B.  R.  490,  191  Fed.  831   (C. 

12.  See  ante,  §  1863.  In  re  Michie,  C.  A.  N.  Y.) ;  Johnston  v.  Spencer,  27 
8  A.  B.  R.  734,  115  Fed.  906  (D.  C.  A.  B.  R.  800,  195  Fed.  215  (C.  C.  A. 
Mass)  Compare,  In  re  Adams,  12  A.  Colo.);  In  re  Mimms  &  Parham.  27 
B.  R.'  367,  130  Fed.  788  (D.  C.  R.  I.);  A.  B.  R.  469,  193  Fed.  276  (D.  C.  Ky.);. 
In  re  N  Y  Wheel  Wks.,  13  A.  B.  R.  impliedly.  In  re  Pickens  &  Bros.,  26  A. 
60  132  Fed.  303  (D.  C.  N.  Y.) ;  In  re  B.  R.  6,  184  Fed.  954  (D.  C.  Ga.). 
Sheinbaum,   5   A.    B.    R.   187,    107    Fed. 
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dence  that  such  claim  was  merely  colorable  should  be  excluded. ^^^ 

But,  it  would  seem  to  be  the  better  rule  that,  unless  the  bad  faith  were 
sufficient  to  warrant  a  court  in  striking  the  pleadings  from  the  files,  the 
pleadings,  especially  if  positively  verified,  should  bind  the  court  as  to  whether 
summary  jurisdiction  exists;  so  that,  in  general,  existence  of  summary  ju- 
risdiction would  be  rather  a  question  of  allegation  than  of  proof. 

Cooney  i:  Collins,  33  A.  B.  R.  840,  176  Fed.  189  (C.  C.  A.  Montana):  "All 
of  the  above-mentioned  allegations  of  the  defendant  John  W.  Cooney  were 
verified  by  him  of  his  own  .knowledge.  His  objections  to  the  determination, 
in  such  summary  proceedings,  of  the  right  to  the  properties  in  question,  were 
overruled  by  the  referee  in  bankruptcy,  which  officer  found,  in  efifect,  upon 
the  conflicting  evidence  introduced  before  him,  that  all  of  the  property  in 
question  really  belonged  to  the  bankrupt,  Frank  Henry  Cooney,  was  paid 
for  with  his  money,  and  put  in  the  name  of  John  W.  Cooney  for  the  pur- 
pose of  defrauding  the  creditors,  of  Frank  Henry  Cooney.  The  matter  be- 
ing brought  before  the  court  upon  petition  for  revision  of  the  action  of  the 
referee,  like  objections  were  there  made  by  John  W.  Cooney  to  the  juris- 
diction of  the  referee,  and  of  the  power  of  the  bankruptcy  court  to  thjus  de- 
termine the  property  rights  in  question,  resulting  in  the  affirmance  by  the 
court  of  the  referee's  order.  Hence  the  present  petition  for  review.  In  so 
ruling  we  are  of  the  opinion  that  the  learned  judge  of  the  court  below  was  in 
error.  That  court,  as  well  as  the  counsel  for  the  respondent  here,  largely 
rely  in  support  of  their  position  upon  the  case  of  Mueller  v.  Nugent,  184  U. 
S.  1,  7  Am.  B.  R.  224,  which  case  was  subsequently  reviewed  in  the  case  of 
Jaquith  z:  Rowley,  188  U.  S.  620,  624,  9  A.  B.  R.  535,  where  the  Supreme 
Court  thus  concluded  its  review  of  it:  'in  other  words,  Nugent's  case  simply 
holds  that  where  the  agent  held  money  belonging  to  the  bankrupt  to  which 
he  had  no  claim,  but  simply  refused  to  give  up  the  property,  which  he  ac- 
knowledged belonged  to  the  bankrupt,  the  bankruptcy  court  had  power,  by 
summary  proceedings,  to  order  him  to  deliver  such  property  to  the  trustee 
in  bankruptcy,  which  was  not  only  a  "wholly  diflferent"  case  from  that  of 
Jaquith  v.  Rowley,  but  also  from  that  now  before  us.  Like  the  surety  in  the 
case  of  Jaquith  v.  Rowley,  the  petitioner  here,  John  W.  Cooney,  by  his  veri- 
fied answer  not  only  claims  the  absolute  right  to  hold  all  of  the  property  in 
question  as  against  everybody,  but  specifically  alleges  the  reasons  for  his 
claim  of  ownership  of  it.  Of  course,  his  allegations  in  that  behalf  may  not  be  > 
true;  still  they  make  a  case  of  adverse  claim  to  the  property  on  his  part,  to 
overcome  which  it  was  essential  for  the  trustee  to  protect  in  accordance  with 
the  provisions  of  §  33  of  the  Bankruptcy  Act  and  not  by  summary  proceeding 
in  bankruptcy.  We  think  the  case  of  Jaquith  v.  Rowley,  188  U.  S.  620,  9 
Am.  B.  R.  535,  is  directly  in  point,  on  the  authority  of  which  the  judgment 
of  the  District  Court  should  be  reversed,  with  directions  to  order  the  dis- 
missal of  the  trustee's  petition.'  "  ^ 

What  is  sufficient  to  make  the  claim  "colorable"  is  largely  a  question  of 
the  facts  of  each  particular  case;  yet,  if  it  is  to  be  decided  by  the  pleadings, 
as  is  the  author's  view,  then  the  colorability  is  easily  determinable;  for, 
whether  alleged  by  the  trustee  or  by  the  adverse  claimant,  the  allegations 
of  actual  possession  and  of  facts  which,  if  true,  would  constitute  adverse 

12a.  In  re  Michie,  8  A.  B.  R.  734,  115  For  form  of  such  petition  and  notice, 

Fed.    906    (D.    C.    Mass.) ;   instance,   In      see  In  re  Scherber,  13  A.  B.  R.  616  (D. 
re   Tarbox,   36   A.   B.   R.   432,   185   Fed.       C.  Mass.). 
985    (D.   C.   Mass.),   quoted  at   §§   1699, 
1864. 
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title  (i.  e.,  that  the  possession  is  not  under  the  bankrupt,  nor  as  his  agent, 
nor  under  the  marshal,  or  receiver,  nor  trustee  in  bankruptcy,  nor  merely 
as  a  custodian  or  stakeholder,  but  as  a  party  claiming  rights  in  opposition 
thereto)  then  the  bankruptcy  court  must  refuse  to  take  jurisdiction,!^  unless 
the  bad  faith  of  the  claim  is  so  gross  as  to  warrant  the  striking  of  his  plead- 
ings from  the  files  under  the  usual  rules  in  such  cases,  or  unless  the  alle- 
gations of  the  pleadings  are  simply  mere  assertions  of  ownership  or  other 
conclusions  of  law,  in  which  event  it  is  the  duty  of  the  court  to  cause  a  pre- 
liminary investigation  to  be  made  summarily  to  determine  whether  or  not 
the  claim  is  merely  colorable.^* 

In  re  Blum,  29  A.  B.  R.  330,  203  Fed.  883  (C.  C.  A.  Wis.):  "The  term 
'colorable'  seems  to  have  crept  into  the  bankruptcy  decisions  without  authority 
of  statute — unless  it  be  construed  to  mean  merely  that  if  a  respondent  sets  up 
as  facts,  and  not  as  conclusions  of  law,  matters  which,  if  true,  would  constitute 
a  statement  of  an  adverse  claim,  then  the  claim  would  be  adverse  and  not 
colorable,  and  not  within  the  jurisdiction  of  the  referee.  It  can  hardly  have 
been  the  purpose  of  Congress  to  deprive  a  litigant  of  the  benefit  of  a  plenary 
hearing  in  cases  involving  the  determination  of  contested  questions  of  fact. 
Undoubtedly,  one  holding  property  of  the  bankrupt  as  an  agent  or  bailee  may 
be  required  summarily  to  turn  it  over  to  the  trustee,  and,  in  a  proper  case, 
to  a  receiver;  but  we  are  of  the  opinion  that  whenever  the  facts  alleged  on 
their  face  disclose  possession  and  a  legal  right  in  the  party  claiming  title,  the 
referee  has  no  jurisdiction  in  a  summary  proceeding  to  require  the  property 
to  be  turned  over  without  the  consent  of  the  respondent.  *  *  *  We  be- 
lieve the  true  rule  to  be  as  above  stated,  viz.  that  where  a  party  in  possession 
sets  out  in  his  answer  facts  which,  if  true,  would  constitute  an  adverse  title, 
the  court  may  not  in  a  summary  proceeding,  and  against  his  protest,  dispose 
of  his  rights  in  property.  It  therefore  follows  in  the  present  case  that  peti- 
tioner was  entitled  to  have  her  claim  adjudicated  in  a  plenary  suit." 

§  1866.  Notice  Served  Outside  District  Not  Sufficient  to  Confer 
Jurisdiction  to  Make  Inquiry. — Notice  served  outside  the  district  where 
the  bankruptcy  proceedings  are  pending,  upon  an  "adverse  claimant"  in 
possession  of  the  property,  will  not  confer  jurisdiction  on  the  bankruptcy 
court  to  make  the  inquiry.^^ 

In  re  Waukesha  Water  Co.,  8  A.  B.  R.  715,  116  Fed.  1009  (D.  C.  Wis.) :  "Ju- 
risdiction of  the  subject  matter  is  undoubted  under  the  recent  decision  in 
Mueller  v.  Nugent,  184  U.  S.  1,  22  Sup.  Ct.  269,  46  L.  Ed.  405,  7  A.  B.  R.  224, 
and,  if  adverse  claim  to  the  property  were  asserted  by  the  respondents,  the 
court  must  ascertain  whether  it  is  of  that  character,  and  so  takes  cognizance 
to  that  extent  at  least.     It  determines  for  itself  whether  final  jurisdiction  exists. 

"The  questions  raised,  however,  of  jurisdiction  to  act  in  personam  upon  these 
respondents,  who  reside  in  another  State  and  District,  and  are  there  served 
with  the  order  to  show,  cause  in  this  matter,  is  not  met  by  that  decision,  nor 
in  such  service  authorized  by  any  express  provision  of  the  Bankruptcy  Act  or 

13.  Compare  ante,  §§  1864,  1865;  also  14.   In   re    Ironclad   Mfg.    Co.,   37   A. 

compare,  In  re  Tarbox,  36  A.  B.  R.  432,  B.   R.   490,   191   Fed.   831    (C.   C.   A.   N. 

185  Fed.  985   (D.  C.  Mass.),  quoted  at  Y.). 

§   1864;   In  re   Blum,  29  A.   B.   R.   332,  15.  In  re  Alphin  &  Lake  Cotton  Co., 

202   Fed.   883   (C.  C.  A.  Wise),  quoted  13  A.   B.   R.   654,   131   Fed.   824    (D.    C. 

supra;    In   re   Green,   30  A.    B.    R.   464,  Ark.).      Contra,    inferentially,      In     re 

307  Fed    693    (D.   C.   Pa.).  Peiser,   7   A.    B.    R.    690,    115    Fed.    199 

(D.  C.  Penn.). 
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ruling  thereunder  called  to  my  attention.  In  the  absence  of  statutory  author- 
ity for  the  process  of  the  court  to  run  beyond  the  territorial  limits  of  the  dis- 
trict, the   doctrine  is  well   settled  that  no  jurisdiction   exists   to  that   end." 

§  1867.  Ancillary  Jurisdiction  in  Bankruptcy  Court  of  Another 
District  to  Make  Summary  Order. — As  we  have  previously  seen  juris- 
diction exists  in  the  bankruptcy  court  of  another  district  in  ancillary  pro- 
ceedings there  pending  to  make  a  summary  order  to  surrender  assets  in 
aid  of  the  original  bankruptcy  proceedings.^^ 

Division  3. 

Redemption  oif  Property  from  Liens. 

§  1868.  Jurisdiction  to  Redeem  Property  from  Liens. — The  bank- 
ruptcy court  has  jurisdiction  to  redeem  property  from  liens  and  charges.^'' 

§  1869.  Procedure — Petition  to  Redeem  and  Notice. — Redemption 
may  be  ordered  upon  petition  and  notice.  Ten  days'  notice,  it  appears 
from  the  Supreme  Court's  Official  Form  No.  43,  is  to  be  sent  to  all  cred- 
itors,!®  although  §  58  does  not  specifically  mention  such  applications  among 
those  matters  notice  of  which  must  be  sent  to  all  creditors.  Likewise,  notice 
should  be  given  to  the  lienholder,  in  similar  manner  to  that  given  in  cases 
of  sales  free  from  liens.     The  petition  may  be  filed  before  the  referee. 

§  1870.  Gives  Jurisdiction  to  Order  Cancellation,  Assignment  or 
Release,  on  Tender  of  Amount  Due. — In  proceedings  to  redeem,  the 
bankruptcy  court  has  jurisdiction  to  order  cancellation,  release  or  assign- 
ment of  the  lien  on  tender  of  the  amount  due,^^  at  any  rate  if  there  be  no 
controversy  over  such  amount  and  no  colorable  adverse  interest. 

§  1871.  May  Not,  under  Guise  of  Petition  to  Redeem,  Gain  Juris- 
diction Over  Adverse  Claimants  in  Possession. — But  the  filing  of  the 
petition  to  redeem,  and  service  of  notice  upon  the  lienholder,  will  not  give 
jurisdiction  over  adverse  claimants  in  possession,  nor  may  controversies 
with  them  be  litigated  in  such  proceedings.  The  petition  to  redeem  is  more 
in  the  nature  of  an  application  to  the  court  of  bankruptcy  for  leave  to  pay 
off  an  uncontroverted  lien  than  it  is  a  proceedings  in  the  nature  of  the  old 
equity  action  for  redemption.  In  case  the  lien  be  paid  and  there  is  no  color- 
ably  adverse  interest  in  the  lienholder,  the  bankruptcy  court  will  have  juris- 
diction under  the  petition  to  redeem  to  summarily  order  surrender  of  the 
property,  under  its  ordinary  jurisdiction. 

16.    Compare    ante,    "Ancillary    Pro-  In  re  Rothfon,  29  A.  B.  R.  22,  300  Fed. 

ceedings,"  §  1705,  et  seq.     Contra,  be-  108    (D.   C.   Mich.),   quoted   at   §    1707. 

fore  decision  in  Babbitt  v.  Butcher  and  17.  In  re  Bacon,  12  A.  B.  R.  730,  132 

before  the  Amendment  of  1910.     In  re  Fed.    157    (D.    C.    N.'    Y.).      Supreme 

Van   Hartz,   15  A.   B.  R.   747,   142   Fed.  Court's  Official  Form  No.  43. 

726  (C.  C.  A.  N.  Y.).  18.   In  re   Grainger,  20  A.   B.  R.  166, 

In  re  Heintz,  29  A.  B.  R.  19,  201  Fed.  173,  160  Fed.  69   (C.  C.  A.  Calif.). 

338  (C.  C.  A.  Ohio),  quoted  at  §  1707;  19.    In    re    Bacon,    13   A.    B.    R.   730, 

132  Fed.  157    (D.   C.  N.  Y.). 
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Division  4. 

Summary  Jurisdiction  to  Order  Truster,  etc.,  to  Surrender  PropErtv 

TO  Rightful  -Owners. 

§  1872.  Summary  Jurisdiction  to  Order  Trustee  to  Surrender 
Property  to  Rightful  Owner. — The  bankruptcy  court  has  jurisdiction  to 
determine  the  rights  of  third  parties  claiming  property  in  its  custody,  and 
is  bound  to  turn  it  over  to  the  one  entitled  thereto, ^'^  and  the  bankruptcy 
court  has  summary  jurisdiction  over  the  trustee,  to  this  end.^^  The 
proper  procedure  is  for  an  order  to  show  cause  to  be  issued  upon  the  trus- 
tee, upon  the  claimant's  petition,  as  in  other  cases. ^^ 

§  1873.  Thus,  to  Order  Surrender  of  Property  Belonging  to  Third 
Parties. — And  thus  the  bankruptcy  court  has  jurisdiction  to  order  the 
surrender  or  redelivery  of  property  in  its  custody  belonging  to  third  par- 
ties.^s  And,  as  incident  thereto,  the  bankruptcy  court  may  compel  the 
trustee  to  execute  assignments  of  the  property,  or  other  instruments  neces- 
sary or  proper.^* 

§  1874.  Referee  Has  Jurisdiction. — A  referee  has  jurisdiction  to  de- 
termine the  ownership  of  property  in  the  possession  of  a  receiver  or  trustee 
appointed  by  the  bankruptcy  court,  where  a  third  party  files  a  petition,  or 
an  intervening  petition,  claiming  the  ownership  of  such  property. ^^ 

20.  See  cases  cited  an-te,  as  to  juris-  (D.  C.  Iowa) ;  In  re  Condon,  28  A.  B. 

diction  of  bankruptcy  court  over  prop-  R.  851,  198  Fed.  480  (C.  C.  A.  N.  Y.) ; 

erty  in  its  custody,  §  1795.  instance.    In    re    Thompson,    30    A.    B. 

Summary   Jurisdiction   over   Trustee  R-  64,  308  Fed.  207   (D.  C.  N.  Y.). 

as   to   Exceptions   to   His   Accounts.—  24.   In  re   McBnde   &   Co.,   12  A.   B. 

The   bankruptcy   court   in   general   has  R-    81,    133    Fed.    285    (Ref.    N.   Y.),   in 

summary  jurisdiction  over   the   trustee  which      case     the     court     ordered     the 

or  receiver  in  respect  to  their  accounts.  trustee  to  execute  an  assignment  of  a 

Impliedly,   In  re   Moore   &  Bridgeman,  copyright    standing    in    the    bankrupts 

21  A.  B.  R.  651,  166  Fed.  689  (C.  C.  A.  name  but  belonging  to  another. 

'Pgx )  [Release]    Kenyon   v.    Mulert,   26   A. 

„,     T     •■             T            HI-     -n          11     oi  B-  R-  184,  184  Fed.  825  (C.  C.  A.  Pa.). 

21     Instance,    In   re    MacDougall,    23  j„         Drayton,   13   A.   B.   R.   602, 

A.   B.   R.   762,   175   Fed.  400    (D.   C.   N.  ^35     p^^     ggg     (j^     '^     ^j^  ) .     j„    ^' 

^■>-  Scrinopski,    10    A.    B.    R.    221    (D.    C. 

22.  Instance,  In  re  MacDougall,  23  ,Kans.):  compare.  Carriage  Co.  v.  So- 
A.  B.  R.  762,  175  Fed.  400  (D.  C.  N.  lanas,  6  A.  B.  R.  221,  108  Fed.  532 
Y.).  (D.   C.  La.);   In  re  Neely,  5  A.   B 

23.  Havens  v.  Pierek,  9  A.  B.  R.  569,  836,  108  Fed.  371  (D.  C.  N.  Y.) ;  In  re 
120  Fed.  244  (C.  C.  A.  Ills.);  In  re  Coffey,  19  A.  B.  R.  148  (Ref.  N.  Y.). 
J.  C.  Winship  Co.,  9  A.  B.  R.  641,  120  Apparently,  contra,  and  that  a 
Fed.  93  (C.  C.  A.  Ills.);  In  re  White-  "plenary  action"  is  proper.  In  re  Rus- 
ner,  5  A.  B.  R.  198,  105  Fed.  180  (C.  sell  &  Birkett,  3  A.  B.  R.  658  (C.  C. 
C.  A.  Tenn.);  In  re  Sentenne  &  Green  A.  N.  Y.);  impliedly.  In  re  McBride  & 
Co.,  9  A.  B.  R.  648,  130  Fed.  436  (D.  Co.,  12  A.  B.  R.  81,  133  Fed.  285  (Ref. 
C.  N.  Y.);  In  re  McCallum,  7  A.  B.  R.  N.  Y.). 

596,   113   Fed.   393    (D.    C.   Pa.);    In   re  Impliedly,  In  re  Rochford.no  A.  B. 

Hadden-Rndee    Co.,    13    A.    B.    R.    604,  R.  608,  134  Fed.  184  (C.  C.  A.  S.  Dak.), 

606,  135  Fed.  886  (D.  C.  Wis.) ;  obiter,  which  was,   however,  a  case   of  a  lien 

In    re   Rochford,   10  A.    B.   R.   608,   124  upon,  rather  than  a  claim  to,  property 

Fed.    184    (C.    C.    A.    S.    Dak.);    In    re  in    the   hands   of   the   trustee;   yet   the 

Moody,  12  A.   B.   R.  725,   131   Fed.   525  principle  is  the  same. 


§    1876  SUMMARY  JURISDICTION.  1787 

§  1875.  Replevin  Suits  Not  Maintainable  against  Trustee  or  Re- 
ceiver.— Adverse  claimants  to  any  of  the  property  must  not  resort  to  legal 
proceedings  in  other  courts,  or  other  methods  of  seizure  or  of  taking  pos- 
session of  property  in  the  custody  of  the  bankruptcy  court.  They  must 
come  into  the  bankruptcy  court  and  make  application  there  for  a  return  of 
the  propertyj^"  excepting,  possibly,  as  to  property  to  which  the  trustee  has 
failed  to  assert  ownership. ^^^ 

§  1876.  Petitions   for  Reclamation,    Surrender  or  Redelivery. — 

Surrender  of  property  in  the  custody  of  the  bankruptcy  court  but  belonging 
to  a  stranger,  is  accomplished  by  filing  before  the  referee  a  petition,  va- 
riously styled  a  petition  for  redelivery,  for  surrender,  for  restitution  or  for 
reclamation. 2s     A  ''proof  of  debt"  is  not  a  proper  method.^^ 

These  petitions  should  set  up  the  facts,  in  accordance  with  the  ordinary 
rules  of  pleading  in  an  action  of  trover,  conversion  or  replevin,  that  would 
entitle  the  claimant  to  the  property. 

Levi  V.  Picard,  17  A.  B.  R.  431,  148  Fed.  654  (D.  C.  N.  Y.) :  "Viewing  the  pe- 
tition in  reclamation  as  a  pleading,  it  seems  to  me  obvious  that  it  should  contain 
all  the  allegations  necessary  to  sustain  a  complaint  in  trover  and  conversion,  or 
required  by   the   strictest  practice   in  an   affidavit  for   replevin." 

But  it  has  been  held  that  in  reclamation  proceedings,  it  is  not  necessary 
that  the  petition  should  describe  the  property  claimed  with  that  degree  of 
definiteness  and  particularity  required  in  a  complaint  and  writ  in  an  action 
of  replevin. 

In  re  Pierce,  19  A.  B.  R.  664,  157  Fed.  757  (C.  C.  A.  N.  Dak.):  "It  is  con- 
tended  that   the    petition   to    the   bankruptcy    court   is    fatally   defective    because 

26.  vSee  cases  cited  under  §§  1794,  164  Fed.  1007  (U.  S.  C.  C.  Idaho).  And 
1795,  et  seq.  Also  see  Murphy  v.  John  in  one  instance  the  court  dispensed 
Hoffman  Co.,  31  A.  B.  R.  487,  211  U.  S.  with  formal  reclamation  proceedings 
562;  White  v.  Schloerb,  4  A.  B.  R.  178,  and  ordered  the  return  of  goods  with- 
178  U.  S.  542;  Berman  v.  Smith,  22  A.  out  a  petition  being  filed.  In  re  Kings- 
B.  R.  662,  171  Fed.  735  (D.  C.  Ga.).  ton  Realty  Co.,  19  A.  B.  R.  703,  157 
Contra,  In  re  Smith,  9  A.  B.  R.  590  Fed.  303  (D.  C.  N.  Y.),  which  is,  how- 
(D.  C.  R.  I.),  where  the  court  seems  ever,  a  practice  not  to  be  commended, 
to  have  assumed  the  right  of  the  Payments  to  Trustees  under  Mis- 
claimant  to  replevy  and  refused  to  en-  take  of  Law. — If  money  is  paid  or 
join.  property   turned    over    to   a   trustee   in 

And  see  also,  apparently,  contra.   In  bankruptcy    under    mistake    of    law    it 

re   Freeman,   9  A.   B.   R.   68    (D.   C.   N,  should    be    surrendered    to    the    right- 

Y.),   wherein  the  court  seems  to  have  ful  owner,  the  rule  being  different  with 

assumed   the   right   of  the   claimant  to  court  officers  from  what  it  is  with  in- 

replevy  from   the   trustee,   and   is   con-  dividuals,    obiter.    Carpenter    v.    South- 

cerned  solely  with  the  merits  of  a  com-  worth,   31   A.    B.    R.   390,    165   Fed.   428 

promise  of  the  controversy  involved.  (C.  C.  A.  N.  Y.) ;  but  it  should  not  be 

27.  Instance,  Kellogg,  etc.,  Co.  v.  surrendered  even  though  at  law  not 
Curtice,  28  A.  B.  R.  906  (Ct.  App.  recoverable,  if  justly  it  should  be  re- 
Mo.),  tained.      Carpenter    v.    Southworth,    21 

28.  The  trustee  may  himself  file  a  A.  B.  R.  390,  165  Fed.  428  (C.  C.  A. 
petition  for  authority  to  surrender  the       N.  Y.). 

property,    without    any    action    on    the  29.  In  re  Dorr,  31  A.  B.  R.  753  (Ref. 

claimant's    part.      Instance,    McDonald       Calif.). 
V.  Clearwater  Ry.  Co.,  31  A.  B.  R.  182, 


1788  REMINGTON  ON  BANKRUPTCY.  §    1876 

the  property  claimed  was  not  specifically  described.  It  is  not  necessary  in 
cases  of  this  sort  that  the  property  claimed  be  described  with  that  degree 
of  definiteness  and  particularity  that  is  required  in  a  complaint  and  writ  in 
an  action  in  replevin.  It  not  infrequently  happens  that  the  claimant  is  un- 
able to  give  in  the  first  instance  more  than  a  general  description  of  his 
property,  and  is  compelled  to  rely  upon  the  proofs  at  the  hearing  for  its 
separation  from  other  property  of  similar  kind.  A  court  of  bankruptcy  ex- 
ercising equity  powers  may  be  depended  upon  to  see  that  justice  is  done, 
and  that  no  more  is  secured  by  the  claimant  than  he  is  entitled  to.  More- 
over, in  the  present  case  there  were  attached  to  the  petition  of  the  company 
invoices  in  which  the  property  delivered  under  the  contract  was  described 
minutely  and  in  detail,  and  reference  was  made  to  them  in  the  body  of  the 
petition.  The  order  of  the  referee  directing  surrender  to  the  claimant  con- 
tained a  like  reference.     This  was   sufficient  in  a  case  of  this  character." 

Notice  should  be  served  on  the  trustee;  answer  should  be  filed  by  him, 
and  due  hearing  be  had.^"  Thus,  the  hearing  was  held  to  have  been  too 
summary,  where,  in  answer  to  the  claimant's  sworn  petition,  the  receiver 
appears  merely  to  have  submitted  a  receipt  and  the  judge  thereupon  to  have 
concluded  the  hearing  and  forthwith  ordered  dismissal  of  the  petition. ^^ 

The  hearing  should  not  be  had  upon  affidavits,^^  for  the  proceedings  cor- 
respond to  an  action  of  replevin;  for  which  reason  it  is  that  the  pleading 
is  styled  a  petition,  rather  than  a  motion.^^ 

A  deposition  for  proof  of  debt,  though  given  probative  effect,  as  prima 
facie  evidence  of  a  "claim,''  is  not  to  be  held  evidence  in  a  petition  for 
reclamation,  as  apparently  was  the  obiter  holding  in  one  case.^*  Indeed, 
such  deposition,  being  that  provided  for  proof  of  debts,  would,  rather,  be 
an  implied  ratification  of  the  conversion  and  an  admission  that  a  mere  debt 
exists — a  waiver  of  the  tort  and  a  claiming  upon  the  contract.^^ 

After  the  case  has  been  closed  it  should  not  be  reopened  for  the  ad- 

30.  Compare  practice  on  objections  Demurrer  seems  to  have  been  per- 
to  claims,  ante,   §  841.  mitted    in    an    analogous    case   where 

31.  In  re  Corn,  34  A.  B.  R.  681,  178  the  validity  of  a  lien  was  in  question 
Fed.  841  (C.  C.  A.  N.  Y.).  and  all  the   allegations   considered  to- 

Reclaimant    giving   bond   voluntarily  gether     and    legal    conclusions     disre- 

on      removal      of      fixtures      reclaimed  garded.     In  re  Gosch,  9  A.  B.   R.  613,  , 

by   him.      In   re    Regealed   Ice    Co.,   29  121   Fed.  604   (D.   C.   Ga.). 

A.  B.  R.  69,  199  Fed.  340  (D.  C.  R.  I.).  Costs   on   Dismissal   of   Reclamation 

32.  Analogously,  In  re  Bailey,  19  A.  Petition. — Expense  of     preserving    the 

B.  R.  470,  156  Fed.  691  (D.  C.  N.  Y.).  property  pending  the  hearing  upon  an 

33.  However,  in  one  case  the  court  unsuccessful  petition  for  reclamation 
relegated  the  parties  to  a  plenary  ac-  may  be  taxed  against  the  claimant.  In 
ti'on  under  the  impression  that  the  re  Schocket  (Ex  parte  Blankenstein), 
hearing  otherwise  would  be  upon  affi-  S4  A.  B.  R.  47,  177  Fed.  583  (D.  C. 
davits,     which     the     court     evidently  R.  I.). 

deemed  inadequate.     In  re  Mundle,  13  When   receiver's   and   trustee's   com- 

A.   B.  R.  490  and  14  A.  B.  R.  680,  139  missions    chargeable     on  granting    pe- 

Fed.  691  (D.  C.  N.  Y.).     Compare,  In  tition  for  reclamation,  see  post,  §  3111. 

re   Russell   &   Birkett,   3  A.   B.   R.   658  34.  See  ante,  §  844;  obiter.  In  re  Mc- 

(C.   C.  A.  N.  Y.).  Intyre  &  Co.,  24  A.  B.  R.  1,  176  Fed. 

Not  Triable  to  Jury.— Such  petitions  553  (C.  C.  A.  N.  Y.). 
for    reclamation    are    not    triable    to    a  35.   See   ante,   §   844;   impliedly  hold- 
jury.    They  are  strictly  in  equity.  Dok-  ing  evidence  of  conversion,  In  re  Mc- 
ken  V.  Page,  17  A.  B.  R.  238,  147  Fed.  Intyre   &  Co.,  24  A.  B.  R.  1,  176  Fed. 
438   (C.   C.  A.  N.  Dak.).  552  (C.  C.  A.  N.  Y."). 
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mission  of  further  testimony  except  upon  good  cause  shown,  in  accordance 
with  the  ordinary  rules. ^^ 

Of  course,  at  the  time  of  bankruptcy  there  are  likely  to  be  many  articles 
in  the  bankrupt's  possession  that  really  do  not  Ijelong  to  him  and  therefore 
do  not  belong  to  his  creditors.^'' 

§  1877.  Reclamation  of  Property  Left  for  Repairs,  Storage  or 
Other  Bailment. — Thus,  goods  left  with  him  for  repairs,  or  on  storage,  or 
on  other  bailment,  may  be  reclaimed ;  ^^  likewise  goods  shipped  to  the 
bankrupt  to  be  treated  by  him  and  then  reshipped  to  the  customer. ^^ 

§  1877:1.  Of  Property  Sold  on  Approval,  etc. — Thus,  property  sold 
to  the  bankrupt  on  approval  and  not  accepted  or  where  title  has  not  passed 
for  other  reasons,  may  be  reclaimed,*"  as  goods  sold  on  "sale  and  return"  *'^ 
and  goods  sold  with  bill  of  lading  attached  to  draft  i*^  also  articles  leased, 
with  option  to  purchase  not  exercised  within  the  time  limited,  but  payment 
tDf  rent  continued.*^  "^- 

§  1877-I-.  Of  Consigned  Property. — Property  left  on  consignment 
may  be  reclaimed. 

Mathieu  v.  Goldberg,  19  A.  B.  R.  191,  156  Fed.  541  (D.  C.  N.  Y.) :  "But 
the    general    rule    I    understand    to    be    that    a    principal    in    the    absence    of    an 


36.  In  re  Booss,  18  A.  B.  R.  658,  154 
Fed.  494  (D.  C.  Pa.),  quoted  at  § 
S5S>^. 

37.  Infant  Repudiating  an  Otherwise 
Preferential  Bill  of  Sale,  No  Right  to 
Priority  on  Theory  of  Return  of 
Money  Loaned  by  Him. — Where,  after 
an  infant's  claim  as  a  preferred  cred- 
itor under  a  bill  of  sale  given  within 
the  four  months  period,  has  been  dis- 
allowed, because  possession  of  the 
property  covered  thereby  had  not  been 
given  prior  to  the  bankruptcy,  the 
claimant,  upon  electing  to  disaffirm 
the  bill  of  sale  will  be  treated  as  a  gen- 
eral creditor  upon  seeking  to  prove  a 
claim  for  the  loans  made  by  him  to 
the  bankrupt.  In  re  Huntenberg,  18 
A.  B,  R.  697,  153  Fed.  768  (D.  C. 
N.   Y.). 

Res  Judicata  and  Collateral  Attack. 
— As  to  questions  of  res  judicata  and 
collateral  attack  arising  in  such  pro- 
ceedings, compare,  §  1771,  et  seq. ;  also, 
compare,  Ross  v.  Stroh,  21  A.  B.  R. 
644,  165  Fed.  638   (C.  C.  A.  Pa.). 

No  estoppel,  after  creditors  refuse 
offer  of  composition  because  of  ad- 
verse claimant's  standing  by  silently 
without  claiming  ownership  before  re- 
fusal, In  re  Loll,  SO  A.  B.  R.  548,  162 
Fed.  79   (D.   C.  Conn.). 

38.  Instance,  reclamation  granted, 
bailment     with     option^    to     purchase 

2  R  B— 55 


after  trial.  In  re  Rubber  Ref.  Co.,  15  A. 

B.  R.  72,  139  Fed.  301   (D.   C.  Penn.). 
Instance,  reclamation  refused,  bill  of 

sale  found  fraudulent,  In  re  Schlessel, 
18  A.  B.  R.  429  (Ref.  N.  Y.);  instance, 
reclamation  granted  where  verbal  as- 
signment of  book  accounts  made  and 
trustee  collected  same.  In  re  Macau- 
ley,  18  A.  B.  R.  459,  158  Fed.  322   (D. 

C.  Mich.);  reclamation  where  patented 
articles  left  to  be  sold  under  terms  of 
license,  In  re  Spitzel  &  Co.,  21  A.  B. 
R.  739,  168  Fed.  156  (D.  C.  N.  Y.). 

In  re  Reynolds,  29  A.  B.  R.  145,  303 
Fed.  162   (D.  C.  Ky.);   In  re  Smith,  27 

A.  B.  R.  647,  192  Fed.  574  (D.  C.  Md.); 
In  re  Marx  Tailoring  Co.,  38  A.'  B.  R. 
■J 47,  196  Fed.  343  (D.  C.  Ala.);  Liquid 
Carbonic  Co.  v.  Quick,  25  A.  B.  R. 
c94,  183   Fed.  603   (C.   C.  A.   Pa.). 

39.  In  re  Susquehanna  Roofing  Co., 
33  A.  B.  R.  5,  173  Fed.  150  (D.  C. 
Ark). 

40.  In  re  Planett  Mfg.  Co.  (Schultz 
V.  Scott),  19  A.  B.  R.  739,  157  Fed.  916 
(C.  C.  A.  Ind.);  Pridmore  v.  Puffer 
Mfg.  Co.,  30  A.  B.  R.  851,  163  Fed.  496 
(C.   C.  A.  S.  Car.). 

41.  In  re  Schindler,  19  A.  B.  R.  800, 
158  Fed.  458  (D.  C.  N.  Y.). 

42.  In  re  Reboulin  Fils   &  Co.,  31  A. 

B.  R.  396,  165  Fed.  245   (D.  C.  N.'  J.). 

43.  McEwen  v.  Totten,  21  A.  B.  R. 
336,   164  Fed.  837   (C.   C.  A.   Ga.). 
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agreement,  express  or  implied,  to  the  contrary,  has  a  right  at  any  time  to 
retake  possession  of  unsold  goods  consigned  to  a  factor,  on  payment  of  all 
advances  and  liens  (19  Cyc,  p.  117,  and  cases  cited);  and  I  do  not  think  that 
the  fact  that  Goldberg,  under  the  arrangement,  was  to  be  paid  for  his  serv- 
ices by  a  part  of  the  profits  instead  of  by  the  usual  percentage  makes  the 
rule  inapplicable." 

Likewise,  where,  by  contract,  the  proceeds  of  property  left  on  consign- 
ment were  to  be  held  as  a  trust  fund  for  the  benefit  of  the  seller,  such 
proceeds,  if  kept  separate  at  any  rate,  are  reclaimable.** 

Similarly,  a  bank  has  been  granted  reclamation  of  goods  and  of  the  pro- 
ceeds of  goods  held  in  trust  by  the  bankrupt  under  an  arrangement  whereby 
it  had  accepted  and  paid  drafts  for  their  purchase  price,  as  they  were  im- 
ported from  time  to  time,  receiving  bills  of  lading  which  it  had  immediately 
exchanged  for  trust  receipts  of  the  purchaser  who  had  agreed  therein  to 
hold  and  sell  the  goods  for  the  account  of  the  bank  as  security  for  the  ad- 
vances, the  bank  having  reserved  the  right  at  any  time  to  cancel  the  trust 
arrangement  and  take  possession  of  the  goods.*^ 

§  1878.  Of  Property  Bought  on  Gonditional  Sale. — Property  sold 
to  the  bankrupt  on  conditidnal  sale  is  reclaimable — where  it  would  be  re- 
claimable  under  state  law.*^ 

York  Mfg.  Co.  V.  Brewster,  23  A.  B.  R.  474,  174  Fed.  566  (C.  C.  A.  Tex.): 
"The  appellant  is  entitled  to  have  its  property  restored  (In  re  Great  Western 
Mfg.  Co.) ;  or,  in  lieu  of  the  property,  to  payment  of  the  debt  to  it  according 

44.  In  re  McGehee,  31  A.  B.  R.  656,  Carbondale  Mach.  Co.  No.  2,  27  A.  B. 
166  Fed.  938  (D.  C.  Ga.),  quoted  at  §  R.  850,  195  Fed.  180  (C.  C.  A.  Kan.); 
1883.  Colonial     Trust     Co.     v.     Thorpe,     2t 

45.  In  re  Cattus,  36  A.  B.  R.  348,  183  A  B.  R  451,  194  Fed.  390  (C.  C  A. 
Fed.  733  (C.  C.  A.  N.  Y.),  quoted  at  §  Va.);  Woods  v.  Brunswick,  etc.,  Co., 
1150;  In  re  Coe,  26  A.  B.  R.  353,  183  fj  A  B.  R  172,  190  Fed.  935  (C.  C.  A. 
Fed    745   (C    C    A    N    Y)  Wash.);  [Amendment  of  1910  to  Bankr. 

46.  Instance, -looms    sold    on    condi-       ^ct     §^^^,(^)^£).  ^a'^^ -^^ -^-c- 

B°  R  I?  i.R  pJd'  ?35  rC  C  A  Pa  V  Trust  Co.,  27  A.  'b.  R.  563,  192  Fed. 
B.  R.  53,  158  Fed    735   (LU  A    Pa.),       ^^^    ^^     ^     ^     p^^      Nauman    Co.    r. 

TT^'Z^^^^]^^   l%lc    C    A    N        Bradshaw,   37   A.    B.R.    565,   193    Fed. 

A.  B.  R.  664,  157  l<ed.  757  (L.  C  A.  JN.      „^_  rr   r    i.    j-,  \ 

D.);  .instance    steel    rails,    Nat'l    Bank      '''r^^,^,  %l^^^    p^p^^y     Held  on 

Ih^^ilT-A^TeJ-,  fnstrnce^'lJ'^rt  ^J^^^r^J^^^'-'^^'^f  th'^f  ^f  °" 
Gray  31  A.  B.  R.  375  170  Fed.  638  (D.  °^^'  t.ustle  usTs  orooertv  such  Is 
C    OklaO;   '-'-"■   R/".d°"%e''T6'8       -achh^ery    during  fh^'con^inXce    o? 

|r^*  (G  ^•;^I^^;^n^  -  ^^r^nS- rtr^lf  ;e?! 

Stoughton  Wagon  Co.,  33  A    BR    63,  i^„,^t;„„   proceedings   were   being  car- 

168  Fed. .857  (C   C.  A   Okla.);  instance  ^.^^  ^^^  conditional  vendor  cannot 

reclamation   refused.   In  ^e   Agnew,   23  ^j^^^^^    ^^^    ^^^^^^^    ^.^^    ^^^    .,^^^^^,,. 

e-u  M  ,Q  ^  nT!  ARlon^vZf  fo-"  such  use,  unless  the  vendor  take 
Schneider,    29   A.   B.    R    469     303    Fed.  positive   step,   such   as   by   order 

?f^^°.o?-.r^l'  H%«1  ?n 'r   P.  V  t  of  the     court,  that     will  appraise     the 

B.  R.  538,  183  Fed.  864  (D.  G  PaO,  Iii  ^,^3^^^  ^f  the  contemplated  charge, 
re  Fo'-se  a'^d  Roseboom,  35  A.  B^  R.  j^  Datterson  Pub.  Co.,  36  A.  B.  R. 
134,  183  Fed.  312  (D^  C.  N.  Y.) ;  In  re  ^gg  p^^  g^  ^^_  ^  ^;  p^  ^  ^^^^^ 
Fred.  A.  Lausman,  35  A.  B.  R.  186,  183             '  om'ii/, 

Fed.   647    (D.    C.    Ky.);    Nat.    Bank   v.       ^^  »  ^"^^Z^- 
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to  the  terms  of  the  contract  and  notes  exhibited  with  the  intervening  pe- 
tition." 

John  Deere  Plow  Co.  v.  Anderson,  23  A.  B.  R.  480,  174  Fed.  815  (C.  C.  A. 
Ga.):  "The  trustee  has  no  greater  right  in  property  sold  under  a  condi- 
tional sale  contract  than  the  bankrupt  had.  *  *  *  Jn  this  case  the  sale  was 
undoubtedly  valid  as  between  the  parties,  and  the  plow  company  was  there- 
fore entitled  to  the  property  as  against  the  trustee." 

Obiter,  In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  261,  152  Fed.  123  (C.  C.  A. 
Neb.):  "The  vendor  had  the  right  to  take  the  machinery  and  material  out  ol 
the  mill  and  dispose  of  it  as  it  saw  fit.  If  it  had  applied  to  the  court  to  do  so 
and  its  application  had  been  denied,  it  would  have  been  entitled  to  recover  of 
the  trustee  the  value  of  its  right." 

Or  the  proceeds  of  such  property  if  the  same  are  traceable  into  the  trus- 
tee's hands,*''  especially  where  such  proceeds  were  to  be  held  in  trust  for 
the  seller.*®  But  such  property  is  not  reclaimable  where  it  would  not  be 
reclaimable  under  state  law,*^  as  laid  down  by  the  highest  tribunal  of  the 
state ;  s**  as,  for  instance,  where  it  is  in  reality  an  absolute  sale  disguised 
as  one  on  condition. ^^ 

But  the  conditional  seller  need  not  always  assert  his  rights  by  way  of 
reclaiming  the  property  in  kind,  for,  in  most  states,  he  may  have  the  prop- 
erty sold  and  the  proceeds  applied  on  the  balance  of  the  purchase  price,  on 
the  theory  of  equitable  lien.^^^ 

In  re  Max  Goldman,  23  A.  B.  R.  497,  174  Fed.  579  (C.  C.  A.  Ohio): 
"In   equity   the   reserved   title   of   the   vendor   is    regarded    as   in   the    nature    of 

47.  In  re  Fabian,  18  A.  B.  R.  488,  151  Goldman,  33  A.  B.  R.  497  174  Fed 
Fed.  949  (D.  C.  Pa.);  compare,  §  1883;  579  (C.  C.  A.  Ohio):  "It  does  not  pro- 
instance,  looms  sold  on  conditional  vide  a  remedy  which  is  precisely  ac- 
sale,  Davis  v.  Crompton,  20  A.  B.  R.  cording  to  the  principles  of  equity,  for 
53,  158  Fed.  735  (C.  C.  A.  Pa.);  in-  it  is  provided  that  the  refunding  by 
stance,  steel  rails,  Nat.  Bank  v.  Wil-  the  vendor  shall  not  be  required  un- 
liams,  20  A.  B.  R.  79,  159  Fed.  615  (C.  less  the  amount  he  has  received'  ex- 
C.  A.  Tex.) ;  instance,  obiter,  "corn  ceeds  25  per  cent,  of  the  contract 
popper,"  In  re  Grainger,  20  A.  B.  R.  price.  If  the  vendor,  instead  of  tak- 
166,  173,  160  Fed.  69  (C.  C.  A.  Calif.) ;  ing  back  the  property,  should  foreclose 
In  re  Lutz,  28  A.  B.  R.  649,  197  Fed.  the  vendee's  right  by  a  proceeding  in 
492   (D.   C.  Ark.).  equity,   there   would   be   no   such   limi- 

48.  In  re  McGehee.  21  A.  B.  R.  656,  tation.  On  the  other  hand,  as  the  law 
166  Fed.  928  (D.  C.  Ga.).  then    stood,    the    vendor,    treating    the 

49.  In  re  Burke,  22  A.  B.  R.  69,  168  title  of  the  property  reserved  by  the 
Fed.  994  (D.  C.  Ga.) ;  Liquid  Carbonic  contract  as  a  security  for  the  payment 
Co.  V.  Quick,  25  A.  B.  R.  394,  183  Fed.  of  the  price,  might  file  his  bill  in  eq- 

'603   (C.   C.  A.  Pa.).  uity   to    obtain    a   judicial    sale    of   the 

50.  In  re  Burke,  33  A.  B.  R.  69,  168  property  and  an  appropriation  of  the 
Fed.  994  (D.  C.  Ga.).  proceeds  to  the  payment  of  the   debt. 

51.  Compare  instances,  ante,  §  1238;  By  the  latter  course  the  equity  of  the 
In  re  Rinker,  33  A.  B.  R.  62,  174  Fed.  vendee  was  protected  by  the  con- 
490   (D.   C.  Pa.).  science  of  the   court  and  its  power   of 

51a.  Statute  Requiring  Refund  on  control  over  the  sale.  He  suffered  no 
Taking  Possession,  Not  Applicable  A»'rong  of  which  he  could  complain. 
When  Property  Sold  Rather  than  Re-  That  the  vendor  has  the  right  to  pro- 
claimed.— In  the  event  that  the  con-  ceed  in  this  manner,  we  think,  cannot 
ditional  seller  does  not  petition  for  be  doubted.  It  is  a  favorite  jurisdic- 
reclamation  but  asks  the  court  to  pay  tion  of  equity  to  relieve  against  for- 
him  from  the  proceeds,  a  statute  re-  feitures,  and  the  practice  of  this  rem- 
quiring  refund  on  taking  possession  edy  will  subserve  the  purposes  of  jus- 
will    not    be    applicable.      In    re    Max  tice  in  such   cases." 
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a  security  for  the  payment  of  the  price,  and  in  some  States  it  is  held  that 
such  a  conditional  sale  is  the  equivalent  of  an  out  and  out  sale  and  a  mort- 
gage back  to  secure  the  payment  of  the  purchase  money.  At  law  the  trans- 
fer of  the  property  gives  to  the  vendee  the  right  to  the  possession  so  long 
as  he  is  performing  his  agreement  to  pay.  But,  when  he  fails  to  do  this, 
his  right  to  the  possession  ceases,  and  he  then  holds  it  for  the  vendor. 
But  in  equity  these  considerations  are  regarded  as  technical  merely,  and  the 
court  will  look  to  see  whether  the  vendor  has  such  a  hold  or  claim  upon  the 
property  as  entitles  him  to  subject  it  to  the  payment  of  the  purchase  money. 
The  maxim  that  equity  follows  the  law  is  inapt  where  the  legal  remedy 
is  inadequate  to  the  enforcement  of  equitable  rights.  16  Cyc.  137.  There 
are  many  instances  in  the  law  of  sales  where  even  at  the  common  law  a 
lien  is  implied  for  the  protection  of  the  vendor  in  cases  of  ordinary  sales. 
Although  the  agreement  is  perfected  so  as  to  pass  the  title  for  most  pur- 
poses, still  the  vendor  is  allowed  a  lien  for  the  price,  while  it  remains  in 
his  own  possession;  or  where  he  has  delivered  it  to  a  common  carrier  ac- 
cording to  agreement  and  the  carrier  is  held  to  be  the  agent  of  the  vendee 
for  the  purpose  of  accepting  delivery,  the  vendor  is  allowed  the  privilege 
of  recaption  in  transitu  if  the  vendee  becomes  insolvent  or  becomes  bank- 
rupt, and  in  equity  the  vendor  of  real  property  is  given  a  lien,  a  claim,  a 
hold  upon  it,  notwithstanding  it  has  gone  into  the  possession  of  the  vendee, 
and  no  agreement  for  a  lien  has  been  made.'' 

Proceedings  for  reclamation,  however,  are  equitable;  and,  consequently, 
the  owner  may  be  directed,  as  a  condition  precedent  to  the  recov- 
ery of  the  property,  to  return  the  payments  received  by  him  on  account  of 
the  purchase  price,  less  suitable  allowances  for  its  use,  depreciation,  etc., 
where,  under  the  local  law,  such  payments  might  have  been  recovered  by 
an  independent  action. ^^ 

§  1879.  Of  Goods  Bought  under  Misrepresentation  or  While 
Grossly  Insolvent. — Thus,  goods  may  be  reclaimed  that  have  been  pro- 
cured through  the  misrepresentations  of  the  buyer  as  to  his  financial  condi- 
tion or  by  other  fraud,  or  (in  some  states)  under  such  circumstances  of 
hopeless  insolvency  as  to  have  precluded  any  intention  to  pay  and  where 
there  was  therefore  no  meeting  of  minds  and  no  passing  of  title.-"'^ 

Thus,  as  to  sales  on  misrepresentation  as  to  financial  condition,  reclama- 
tion has,  on  the  facts,  sometimes  been  granted.^* 

In  re  Hamilton  Furn.  &  Carpet  Co.,  9  A.  B.  R.  65,  117  Fed.  774  (D.  C.  Ind.) : 
"This  is  but  a  modern  application  of  that  ancient  doctrine  that  where  a  party, 

52.  In  re  Hooven-Owens-Reutschler  re  Weil,  7  A.  B.  R.  90,  111  Fed.  897  (D. 
Co,  28  A.  B.  R.  135,  195  Fed.  434  (C.  C.  N.  Y.) ;  In  re  Bendall,  25  A.  B.  R. 
C.  A.  Mich.).  698,   183   Fed.   816    (D.   C.   Ala.);   In   re 

53.  Halsey  v.  Diamond  Distilleries  Appel  Suit  &  Cloak  Co.,  28  A.  B.  R. 
Co.,  27  A.  B.  R.  333,  191  Fed.  498  (C.  818,  198  Fed.  322  (D.  C.  Colo.).  Com- 
C.  A.  Pa.) ;  In  re  Spann,  25  A.  B.  R.  pare,  where  rescission  and  seizure  on 
551,  183  Fed.  819  (D.  C.  Ga.) ;  In  re  replevin  occurred  before  bankruptcy 
Russell  &  Birkett,  5  A.  B.  R.  608  (Ref.  court  took  possession,  under  the  doc- 
N.  Y.).  Compare  §  1169,  right  to  re-  trine  enunciated  at  §  1585,  ante,  Wil- 
scind   for  fraud   unaffected.  liam  Openhym  &  Sons  v.  Blake,  19  A. 

54.  In  re  Patterson  &  Co.,  10  A.  B.  B.  R.  639,  157  Fed.  536  (C.  C.  A.  Mo.). 
R.   748,   125  Fed.   562   (D.   C.  Tex.);   In       quoted  at  §  1585. 
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by  false  representations  as  to  his  solvency,  knowingly  made,  induces  the 
owner  of  goods,  who,  in  ignorance  of  their  falsity  relies  upon  such  representa- 
tions, to  sell  them,  he  is  entitled  to  disaffirm  the  contract  and  recover  the  goods. 
Fraud  renders  all  contracts  voidable  ab  initio,  both  at  law  and  in  equity.  No 
man  is  bound  by  a  bargain  into  which  he  has  been  deceived  by  fraud,  because 
assent  is  necessary  to  a.  valid  contract,  and  there  is  no  real  assent  where  fraud 
and  deception  have  been  used  as  instruments  to  control  the  will  and  induce  the 
assent." 

In  re  Marco  Gany,  4  A.  B.  R.  576,  103  Fed.  930  (D.  C.  N.  Y.) :  "It  is  not 
necessary  that  the  false  representations  should  be  the  sole  and  exclusive  con- 
sideration for  the  credit;  but  only  that  they  were  a  material  consideration,  with- 
out which  in  all  probability  the   credit  would   not  have   been   given." 

Compare,  analogously  (plenary  action  in  State  Court),  Silvey  &  Co.  v.  Tift, 
17  A.  B.  R.  20,  123  Ga.  804:  "If  one  purchasing  goods  makes  a  false  representa- 
tion as  to  a  material  matter,  and  the  owner  of  the  goods  relies  on  such  state- 
ment and  sells  upon  discovering  the  fraud  the  owner  may  rescind  and  reclaim 
his  property,  or  so  much  of  it  as  is  still  in  the  possession  of  the  purchaser." 

And  reclamation  has  sometimes  been  refused  because  the  proof  was  in- 
sufficient; ^^  or  because  there"  was  no  tender  back  of  the  consideration  re- 
ceived.*® 

In  re  Murphy  Barbee  Shoe  Co.,  11  A.  B.  R.  434  (Ref.  Mo.):  "In  order  to 
make  a  complete  rescission  of  an  executed  contract  of  sale  by  a  vendor,  it  is 
necessary  for  him  to  tender  to  the  vendee  all  of  value  received  by  him  from 
the  vendee.     The  parties  must  all  be  placed  in  statu   quo." 

Reclamation  also  has  been  refused  where  it  was  doubtful  whether  there 
was  any  reliance  on  the  false  statement,  the  seller  admitting  he  would 
have  sold  anyway,  and  the  making  of  the  false  assertion  that  the  buyer  had 
two  dollars  for  every  one  he  owed  being  denied  by  the  bankrupt. ^'^  Like- 
wise, it  has  been  refused  where  the  seller  knew  the  buyer  was  in  fail- 
ing circumstances,  and  was  unreliable  in  his  statements  as  to  financial  con- 
dition.58  Where  there  was  no  reliance  on  a  false  statement  made  to  a 
commercial  agency,  the  mere  fact  that  it  was  made  will  not  entitle  the 
seller  to  reclaim. ^a 

But  reliance  may  be  proved  by  circumstantial  evidence  and  the  mere 
facts  that  the  statement  was  asked  for  and  given  as  a  basis  of  credit  and 
that  the  goods  were  supplied  within  a  reasonable  time  thereafter  are  suf- 
ficient proof  that  the  creditor  parted  with  the  merchandise  on  the  strength 
of  the  representation,  if  it  be  not  overcome  by  adequate  rebutting  evidence.®" 

55.  In  re  Rose,  14  A.  B.  R.  345  (D.  57.  In  re  Davis,  7  A.  B.  R.  276,  112 
C.  Penn.);  Levi  v.  Picard,  17  A.  B.  R.       Fed.  294   (D.   C.  N.  Y.). 

430,  148  Fed.  654  (D.  C    N.  Y.) ;  In  re  gg.   In  re   Sweeney,  21  A.   B.   R.   866, 

American   Knit  Goods  Mfg.  Co.,  19  A.  igS   Fed    612    rC    C    A    Tenn  ") 

B.  R.  212,  155  Fed.  906   (D.  C.  N.  Y.) ;  1    t           t     .'         a\     ^  l'  r.      .. 

In  re  Isaac  Berg,  25  A.  B.  R.  170  (Ref.  ^^^-  I'^'^.^^P''):  f  ,^-  ?'  ^-  "l"'  "^ 

Mass.);    In   re   Sol.   Aarons   &   Co.,   28  ^?t    «   a  ^r"  p  "  ,1    i^'n  p  J^o^n"^^!^" 

A.  B.   R.   399,   193   Fed.   646    (C.   C.   A.  ^''^^    6  A    B.  R.  752,  110  Fed.  639   (D. 

N.  Y.);  In  re  Marengo,  etc.,  Co.,  29  A.  ^-   ^^0"'-^ 

B.  R.   46,   199   Fed.   474    (D.    C.   Ala.).  60.  In  re  Reed,  26  A.   B.  R.  286,  191 

56.  Compare,  obiter,  to  same  effect.  Fed.  920  (D.  C.  Okla.),  quoted  at  § 
Silvey    &   Co.    v.   Tift,    17    A.    B.    R.    20,  3569. 

123    Ga.   804. 
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And  intention  to  deceive  must  exist  in  order  to  entitle  to  reclamation  on 
the  ground  of  misrepresentation.® ^  But  it  is  not  essential  to  prove  that  the 
intention  was  not  to  pay.®^  Reclamation  has  been  refused  where  the  un- 
true statement  was  incomplete  rather  than  false;**  where  the  creditor's 
salesman  read  off  from  the  printed  forms  a  long  list  of  questions  and  took 
down  the  bankrupt's  answers  thereto,  omitting  some,  instead  of  submitting 
the  printed  form  for  the  bankrupt  to  act  on  in  his  own  way.®*  Reclama- 
tion will  be  refused  where,  notwithstanding  fraud  on  the  part  of  the  bank- 
rupt, the  seller  has  affirmed  the  sale  by  some  act  on  his  part.®^  And  merely 
that  the  bankrupt  had  failed  to  pay  for  the  property  bought  by  him  shortly 
before  bankruptcy  would  not  warrant  its  recovery  in  reclamation  proceed- 
ings.®® 

Where  there  have  been  sales  on  other  frauds,  reclamation  has  sometimes 
been  granted ;  ®'^    and  sometimes  been  refused.®* 

Thus,  where  a  buyer  mortgaged  or  assigned  all  its  assets  between  the  time 
of  giving  its  order  and  the  time,  of  the  delivery  of  the  goods,  rescission  and 
reclamation  have  been  allowed,  the  facts  indicating  design  .®9 

In  some  states  the  rule  prevails  that  where  goods  have  been  sold  at  a 
time  when  the  buyer  knew  he  was  so  hopelessly  insolvent  that  he  could 
have  had  no  reasonable  prospect  of  being  able  to  pay  for  them  and  so  no 
real  meeting  of  mind  between  the  parties  could  be  held  ever  to  have  taken 
place  and  no  title  ever  to  have  passed,  such  apparent  sale  may  be  rescinded 
and  the  "goods  recovered.  This  rule  does  not  appear  to  prevail  in  Pennsyl- 
vania,''*' however;  but  apparently  does  prevail  in  New  York.'^i  It  also 
prevails  in  Ohio'^^  and  in  lowa.'^* 

Gillespie  v.  Piles,  24  A.  B.  R.  502,  178  Fed.  886  (C.  C.  A.  Iowa):  "A  vendor, 
who  sells  personal  property  to  an  insolvent  vendee,  who  at  the  time  he  buys 
does  not  intend  to  pay  for  it,  may  rescind  the  sale  and  recover  the  property 
or    its   proceeds    from   any    one   but   an    innocent   purchaser,    and    neither   a    re- 

61.  In  re  Russell  &  Birkett,  5  A.  B.  112  Fed.  666  (D.  C.  Ga.):  But  the 
R.  608  (Ref.  N.  Y.).  Analogously,  opinion  in  this  case  was  obiter,  for,  in 
Lumber  Co.  v.  Taylor,  14  A.  B.  R.  231,  fact,  the  court  found  that  a  general 
137  Fed.   331   (C.   C.  A.   Pa.).  scheme     to  defraud,     which    was     the 

62.  Obiter,  Ellet-Kendall  Shoe  Co.  basis  of  the  proceedings,  had  not  been 
V.  Ward,  36  A.  B.  R.  114,  187  Fed.  982  proven.  It  does  not  seem  to  state  a 
(C.  C.  A.  Oklahoma).  proper  rule  cnyway. 

63.  Ellet-Kendall  Shoe  Co.  v.  Ward,  69.  Haywood  Co.  v.  Pittsburgh  In- 
36  A.  B.  R.  114,  187  Fed.  982  (C.  C.  dustrial  Iron  Works,  19  A.  B.  R.  780, 
A.  Oklahoma).  163   Fed.  799   (D.  C.  Pa.). 

64.  Ellet-Kendall  Shoe  Co.  v.  Ward,  70.     In   re   Lewis,   10   A.    B.    R.   741, 

26  A.  B.  R.  114,  187  Fed.  982  (C.  C.  125  Fed.  143  (D.  C.  Penn.).  However, 
A.  Oklahoma).  .  see  Lumber  Co.  v.  Taylor,  14  A.  B.  R. 

65.  Fowler  v.  Britt-Carson  Shoe  Co.,      331,  137  Fed.  321  (C.  C.  A.  Penn.);  In 

27  A.  B.  R.  233  (Sup.  Ct.  Ga.).  re  Murphy-Barbee  Shoe  Co.,   11  A.i  B. 

66.  Kellogg,   etc.,   Co.  v.   Curtice,   38      R.  438  (Ref.  Mo.). 

A    B.  R.  906   (Ct.  App.  Mo.),  replevin  71.  In  re  Levi  &  Picard,  16  A.  B.  R. 

suit.  756,   148   Fed.   654    (D.   C.   N.  Y.). 

67.  Bloomingdale  v.  Empire  Rubber  72.  Talcott  v.  Henderson,  31  Ohio 
Alfg.  Co.,  8  A.  B.  R.  74,  114  Fed.  1016  State  163. 

(D    C.  N.  Y.).  73.  Gillespie  v.  Piles,  24  A.  B.  R,  502, 

68.  In  re  O'Connor,  7  A.  B.  R.  438,      178   Fed.  886   (C.  C.  A.   Iowa). 
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ceiver  nor  a  trustee  in  bankruptcy  is  such  a  purchaser.  A  decisive  question 
in  the  case  therefore  is:  Did  Hough  intend  to  pay  for  these  hogs  when  he 
bought  them.  *  *  *  Hough  had  then  been  insolvent,  and  had  been  aware 
of  that  fact  for  many  months.    *    *     *  , 

"It  is  contended,  and  it  is  conceded,  that  the  insolvency  of  a  purchaser 
does  not  prove  his  intent  not  to  pay  for  the  goods  which  he  buys.  Manj' 
an  insolvent  obtains  goods  on  credit  with  the  honest  intent  to  pay  for  them, 
•and  many  times  he  succeeds  in  doing  so.     *     *     * 

"But  he  was  not  in  the  same  financial  or  mental  condition  when  he  pur- 
chased  of  the  interveners  that  he  had  occupied  when  he  bought  of  earlier 
vendors.  When  he  made  the  earlier  purchases  he  had  a  reasonable  expecta- 
tion that  he  could  pay  for  the  hogs  he  purchased  with  the  proceeds  of  hogs  of 
later  vendors  in  the  way  in  which  he  had  paid  for  other  purchases  for  months. 
But,  when  he  bought  of  the  interveners  he  knew  that  he  had  no  money  or 
credit  with  which  to  pay  for  their  hogs,  that  the  only  way  in  which  he  could 
pay  for  them  was  by  the  purchase  and  the  sale  of  the  hogs  of  subsequent 
"vendors  and  the  appropriation  of  the  proceeds  of  these  later  purchases  through 
the  bank  to  the  payment  of  the  interveners,  and  he  knew  that  he  could  not 
pay.  for  them  in  that  way  because  subsequent  vendors  would  not  sell  to  him 
after  his  known  failure,  and  the  bank  would  not  take  his  drafts  or  honor  his 
checks.  In  this  state  of  the  case  it  is  incredible  that  he  intended  to  pay  for 
these  hogs  when  he  bought  them.  He  knew  it  was  impossible  for  him  to  pay 
for  them,  and  the  human  njind  is  so  constituted  that  it  cannot  harbor  a  serious 
intent  that  the  being  it  directs  shall  do  that  which  it  knows  it  is  impossible 
for  it  to  accomplish.  An  insolvent  buyer,  who  knows  at  the  time  of  his  pur- 
chase that  his  financial  condition  is  such  that  it  is  and  will  be  impossible  for 
Tiim  to  pay  for  his  purchases,  is  conclusively  presumed  to  have  bought  them 
with  an  intention  not  to  pay  for  them;  and  a  persuasive  legal  presumption  to 
that  effect  arises  from  the  fact  that  such  a  purchaser's  affairs  were  in  such 
a  condition  at  the  time  of  the  purchase  of  the  property  that  he  could  then 
have  had   no  reasonable   expectation   of  paying  for  it." 

Of  course,  however,  proof  of  mere  insolvency  is  not  sufficient.'^* 
The  buyer's  omission  to  disclose  his  insolvency  to  the  seller  is  not  fraud- 
ulent in  law.'''^ 

Strict  proof  seems  to  be  required  of  the  reclaimer  where  the  ground 
urged  is  fraudulent  misrepresentation.^^  And  where  the  rule  prevails,  it 
depends  upon  the  condition  and  intentions  of  the  buyer  at  the  time  the  con- 
tract of  sale  was  entered  into,  not  at  the  time  of  the  delivery  of  the  goods. 

In  re  Levi  &  Picard,  16  A.  B.  R.  756  (D.  C.  N.  Y.):  "The  right  of  the  peti- 
tioners to  reclaim  the  goods  so  delivered  is  based  upon  the  proposition  that 
if  at  the  time  of  the  receipt  or  delivery  thereof,  the  vendees  had  reasonable 
cause  to  believe  that  they  were  unable  to  pay  for  them,  and  did  not  then  intend 
to  pay  for  them,  the  sale  may  be  rescinded  and  the  goods  recovered,  even 
though  no  such  cause  to  believe  or  intent  not  to  pay,  can  be  proven  or  inferred 
as  of  the  date  of  the  sale. 

74.  Gillespie  v.  Piles,  24  A.  B.  R.  76.  In  re  Murphy-Barbee  Shoe  Co., 
503,  178  Fed.  886  (C.  C.  A.  Iowa),  11  A.  B.  R.  438  (Ref.  Mo.);  Levi  v.  Pi- 
quoted  supra.  card,  17  A.  B.  R.  431,  148  Fed.  654  (D. 

75.  In  re  Davis,  7  A.  B.  R.  376,  113  C.  N.  Y.). 
i'ed.  394,  295   (D.  C.  N.  Y.). 
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"The  refinement  upon  the  well-established  rule  regarding  rescission  is  not, 
in  my  opinion,  sustained  by  authority  or  reason. 

"Donaldson  v.  Farwell,  93  U.  S.  631,  is  binding  authority  in  this  court.  It 
was  there  held  to  be  established  that  what  entitles  the  vendee  to  disaffirm  a 
contract  of  sale  and  recover  his  goods  consists  in  the  vendee's  inducing  the 
vendor  'to  sell  him  goods  on  credit'  when  he  was  (a)  insolvent,  (b)  concealed 
his  insolvency,  and   (c)   did  not  intend  to  pay  for  what  he  bought. 

"Here  the  contract  of  sale  was  complete  when  the  minds  of  the  parties  met 
on  August.  31st;  and  at  that  time,  although  the  bankrupt  firm  was  insolvent, 
there  is  no  evidence  that  the  partners  knew  that  fact,  and  there  is  a  plain 
inference  that  they  then  intended  to  pay  for  what  they  bought.     *     *     * 

"In  practice,  the  petitioner's  demand  is  especially  vicious  in  bankruptcy.  It 
is  notorious  that  mercantile  contracts  for  future  deliveries,  often  many  months 
distant,  or  extending  over  a  long  period  of  time,  are  the  rule  rather  than  the 
exception. 

"That  a  contract  for  'spring  delivery'  made  in  perfect  honesty  in  October, 
may  be  avoided  because  an  expert  investigation  after  bankruptcy  in  May  ren- 
ders it  probable  or  certain  that  when  goods  were  delivered  in  April  the  vendee 
was  insolvent,  and  therefore  should  have  imputed  to  him  an  intent  not  to 
pay,  contemporaneous  with  delivery,  is  intolerable.  Such  proceedings  would 
render  every  mercantile  failure  a  mockery  to  creditors  who  had  given  no 
credit  or  sold  on  short  time,  yet  to  this  extent  would  the  doctrine  contended 
for  lead  the  court." 

The  right  of  rescission  is  lost  if  the  goods  become  a  component  part  of 
a  structure,  not  separable  therefrom  without  manifest  injury. '^'^ 

Reclamation  will  be  refused  where  the  property  was  not  in  the  hands  of 
the  trustee  but  in  the  hands  of  the  bankrupt,  and  the  reclaimer  had  waited 
until  the  trustee  had  procured  a  summary  order  upon  the  bankrupt  for 
surrender.'' 8 

The  right  of  reclamation  is  lost,  of  course,  if  the  seller  proves  his  claim 
as  a  creditor. '''8 

Amendment  of  1910. — The  Amendment  of  1910  to  Bankruptcy  Act, 
§  47a  (2),  endowing  the  trustee  with  the  attributes  of  a  creditor  "armed 
with  process''  does  not,  in  general,  cut  off  the  right  to  reclaim  property  be- 
longing to  third  parties.®** 

In  re  Gold,  31  A.  B.  R.  18,  210  Fed.  410  (C.  C.  A..  Ills.):  "The  vendors  hav- 
ing at  the  earliest  opportunity  rescinded  the  sale,  the  title  to  the  furs  in  ques- 

77.  Lumber  Co.  v.  Taylor,  14  A.  B.  79.  Compare,  ante,  §  639;  also  see 
R.  231,  137  Fed.  321  (C.  C.  A.  Penn.).  Lynch    v.    Bronson,    20   A.    B.    R.    409, 

78.  In  re  Eliowich,  17  A.  B.  R.  419,  160  Fed.  139  (D.  C.  Conn.),  quoted  at 
148  Fed.  464  (D.  C.  N.  Y.).  §  ^39. 

80.     But    compare.     In  re     Whatley 
Pleading  and  Practice:  Brothers,  39  A.  B.  R.  64,  199  Fed.  326 

(a)  Claimant  must  state  the  facts  (D.  C.  Ga.),  wherein  the  court  seems 
wherein  the  falsity  consists.  Lumber  to  construe  a  Georgia  decision  con- 
Co.  V.  Taylor,  14  A.  B.  R.  231,  137  trolling  the  case  as  holding  that  the 
Fed.   321    (C.   C.   A.    Penn.).  reclamation  would  be  refused  not  only 

(b)  Claimant  must  state  the  debtor's       as    against   an    innocent    purchaser    for 
,  intent  to  deceive.     Lumber  Co.  v:  Tay-       value,    but   also    as    against    a    creditor 

lor,  14  A.   B.  R.  231,  137   Fed.   321   (C.  holding   a    lien,   although    the    decision 

C.  A.  Penn.);  inferentially.  In  re  Rus-  itself  would  seem  to  have  implied  that 

sell    &   Birkett,    5    A.    B.    R.    608    (Ref.  the    lien    must    likewise    be    given    for 

N.  Y.).  value. 
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tion  never  passed  to  the  bankrupt,  by  reason  of  her  fraudulent  representations 
to  the  vendors,  therefore  the  trustee  took  no  title  thereto  inasmuch'  as,  under 
the  laws  of  Illinois,  as  construed  by  the  courts  of  the  State,  the  rights  of  the 
defrauded  vendor  prevailed  over  the  claims  'of  a  creditor  holding  a  lien  by 
legal  or   equitable  proceedings  thereon.' " 

In  re  [Appel]  Suit  &  Clock  Co.,  28  A.  B.  R.  818,  198  Fed.  322  (D.  C.  Colo.): 
"The  Amendment  to  §  47  of  the  bankruptcy  act  does  not  attempt  to  put  the 
trustee  in  such  a  favored  position  [purchaser  for  value].  It  only  gives  him 
'the  rights,  remedies,  and  powers  of  a  creditor  holding  a  lien.'  Prior  to  the 
amendment  the  trustee  would  have  taken  title  to  these  mortgages/  subject  to 
the  claimants  equities,  i.  e.,  a  right  to  rescind  the  sale  induced  by  the  vendee's 
fraud.  It  must,  therefore,  be  held  that  in  this  jurisdiction,  said  amendment 
does  not  cut  off  the  right  of  petitioners  to  rescind  the  sale  and  reclaim  the 
unsold  part  of  his  goods.'' 

§  18791.  Election  to  Rescind. — If  the  transferror  elects  to  rescind 
he  must  proceed  promptly,  and  after  having  made  his  election,  he  will  be 
bound. 81 

In  re  Kenyon,  19  A.  B.  R.  194,  156  Fed.  863  (D.  C.  Ohio):  "Having  made 
proof  of  his  claim  and  secured  its  allowance,  he  is,  in  the  absence  of  inad- 
vertence, fraud  or  mistake,  none  of  which  are  alleged,  bound  thereby,  be- 
cause when  a  creditor  makes  proof  of  his  claim  against  a  bankrupt's  estate, 
he  stands  in  the  position  of  a  plaintiff  at  law  and  becomes  a  party  to  the 
suit." 

Varnish  Works  v.  Haydock,  16  A.  B.  R.  286,  143  Fed.  318  (C.  C.  A.): 
"As  the  referee  properly  said  in  his  opinion,  it  was  open  to  the  petitioner, 
the  purchase  having  been  procured  by  fraud,  to  elect  whether  to  confirm 
the  sale  notwithstanding,  and  maintain  the  position  of  a  creditor  for  the 
price,  or  to  repudiate  the  s'ale  and  recover  the  goods.  But  the  vendor  must 
make  his  election  promptly  on  discovery  of  the  fraud.  This  is  the  settled 
law.  Upon  this  principle  Judge  Ray  held  in  In  re  Hildebrant,  10  Am.  B. 
R.  184,  120  Fed.  992,  that  a  vendor  could  not  affirm  the  contract  of  sale  as 
to  part  of  the  goods,  and  claim  the  price  and  disaffirm  as  to  .another  part, 
and  recover  the  goods  in  specie.  And  see  Seavey  v.  Potter,  121  Mass.  297. 
And  having  made  his  election  in  such  circumstances,  the  vendor  makes  it 
once  for  all.  Kennedy  v.  Thorp,  51  N.  Y.  174;  MoUer  v.  Tuska,  87  N.  Y.  166; 
Heller  v.  Elliott,  44  N.  J.  L.  467;  Carter  v.  Smith,  23  Wis.  497.  The  petition 
did  not  state  when  the  petitioner  became  aware  of  the  falsity  of  the  bankrupt's 
representations  of  its  solvency  and  of  its  fraudulent  purpose,  or  whether  it 
was  before  or  after  the  petitioner  proved  its  claim  and  participated  in  the 
proceedings  as  a  creditor.  And  if,  as  it  has  in  some  cases  been  held,  the 
burden  of  proof  that  the  election  was  made  with  knowledge  of  the  facts  is 
upon  the  party  who  urges  the  estoppel,  it  would  be  difficult  to  resist  the  con- 
viction that  the  circumstances  attending  the  assignment  and  the  adjudication 
of  bankruptcy  were  sufficient  to  have  shown  the  petitioner  that  the  bankrupt 
in   procuring   the    goods    had   made    fa,lse    representations    in    regard   to    its    sol- 

81.     Compare   ante,   §   639;    compare.  Proof  of  Claim  as  Unsecured  Debt, 

analogously,  to  same  effect,  Thomas  v.  Not    Waiver    of    "Vendor's    Privilege" 

Sugerman,   19   A.    B.   R.   509,   157    Fed.  to     Reclaim  in    Louisiana. — Sessler     v. 

669    (C.    C.    A.    N.   Y.);    instance,   per-  Paducah   Distilleries   Co.,   21   A.   B.   R. 

haps.    Lynch   v.    Bronson,   20  A.    B.    R.  723,   168   Fed.  44   (C.   C.  A.   La.). 
409,  160  Fed.  139  (D.  C.  Conn.),  quoted 
at  §  639. 
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vency.  Not  only  did  the  petition  make  no  claim  that  the  petitioner  was  ig- 
norant, at  the  time  of  proving  its  claim,  of  the  facts  in  regard  to  the  repre- 
sentations of  the  bankrupt  and  of  its  intention  in  making  the  purchase,  but 
the  facts  stated  by  the  referee  are  sufficient,  prima  facie,  to  support  the 
conclusion  that  the  petitioner  had  knowledge  of  the  essential  facts  when  it 
voted  for  the  trustee.  In  these  circumstances,  the  election  of  the  petitioner 
to  prove  its  claim  as  a  general  creditor  was  final.  There  is  good  ground  for 
saying  that  it  was  too  late  for  the  exercise  of  an  election  after  the  petitioner 
had  joined  the  general  creditors  in  shaping  and  carrying  forward  the  bank- 
ruptcy proceedings  and  influencing  their  associates  in  their  action.  The  sug- 
gestion that  the  proceedings  probably  would  have  been  the  same  without  the 
petitioner's  co-operation  cannot  avail.  The  assumption  of  the  position  of  a 
general  creditor  toward  the  assets  would  naturally  be  a  strong  inducement  to 
the  other  creditors  in  pursuing  the  bankruptcy  proceedings,  for  this  would 
imply  a  sharing  of  the  assets,  and  this  result  would  be  defeated  if  their  asso- 
ciates were  permitted  to  turn  about  and  reclaim  the  assets  in  specie." 

Similarly,  where  funds  have  been  converted,  there  arises  a  right  of  elec- 
tion either  to  follow  the  proceeds  or  to  treat  the  conversion  as  a  debt; 
and  where  the  injured  party  accepts  a  transfer  of  other  property  for  the 
converted  property,  he  will  be  held  to  have  elected  to  treat  the  conversion 
as  a  debt,  in  which  case  the  transfer  may  be  a  preference. ^^ 

Under  the  law  of  some  states  the  right  to  rescind  a  sale  and  reclaim  the 
property  on  the  ground  of  fraud  is  lost  not  only  where  the  goods  have 
gone  into  the  possession  of  an  innocent  purchaser  for  a  valuable  consid- 
eration, but  also  where  one,  for  a  valuable  consideratipn,  has  acquired  a  lien 
thereon;  thus,  by  statute,  in  Georgia.^^ 

And  it  has  been  held,  in  such  states,  that  the  trustee  in  bankruptcy,  be 
cause  of  the  lien  creditor's  rights  conferred  upon  him  by  the  amendment 
of  1910  to  §  47a  (2),  cannot  be  compelled  to  surrender  property  in  his  pos- 
session,  even  though  the  vendor  could  have  successfully  reclaimed  it  as 
against  the  bankrupt  on  the  ground  of  fraud. 

In  re  Whatley  Bros.,  39  A.  B.  R.  64,  199  Fed.  326  (D.  C.  Ga.):  "While  the 
courts  are  not  in  entire  accord,  I  think  it  may  be  considered  as  settled  now 
that  the  purpose  of  the  act  of  June,  1910,  was  to  give  the  trustee  in  bank- 
ruptcy a  lien  for  the  benefit  of  creditors  generally,  such  as  a  creditor  would 
have  'by  legal  or  equitable  proceedings.'  Such  is  the  plain  language  of  the 
amendment,  and  there  is  no  escape,  so  far  as  I  can  see,  from  the  conclusion 
that  this  was  the  intent  of  Congress  in  its  enactment.  It  is  recognized,  of 
course,  that  the  main  purpose  of  the  amendatory  act  of  1910  was  to  relieve 
general  creditors  from  the  situation  which  had  been  created  by  many  decisions, 
notably  by  the  decision  in  the  York  Manufacturing  Company  Case,  201  U. 
S.  344,  15  Am.  B.  R.  633,  26  Sup.  Ct.  481,  50  L.  Ed.  782,  by  which  the  liens  of 
unrecorded  mortgages  and  conditional  bills  of  sale,  which,  under  the  State 
laws,  would  be  good  as  between  the  parties,  were  held  as  good  against  the 
bankrupt  estate.  But,  though  probably  having  this  particular  purpose  more 
distinctly   in   mind,   Congress   gave   to   trustees   in   bankruptcy   this   lien,   which 

SZ.   Compare,   analogously,   Atherton  83.  In  re  Whatley  Bros.,  29  A.  B.  R. 

V.  Green,  24  A.  B.  R.  650,  179  Fed.  806       64,  199  Fed.  336  (D.  C.  Ga.). 
(C.  C.  A.  Ills.),  quoted  at  §  13075^. 
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operates  generally  and  which  attaches  to  all  property  coming  into  the  custody 
of  the  bankruptcy  court. 

"It  has  the  same  effect  as  a  judgment  at  law  or  in  equity." 

§  1879^.  Delay  in  Rescission. — In  bankruptcy  the  usual  rules  pre- 
vail as  to  the  necessity  for  diligence  in  rescission  and  of  putting  the  par- 
ties in  statu  quo. 

Compare  [William]  Openhym  &  Sons  v.  Blake,  19  A.  B'.  R.  639,  157  Eed. 
536  (C.  C.  A.  Mo.):  "We  do  not  think  appellants  should  be  denied  relief 
because  they  delayed  intervening  in  the  bankruptcy  court  until  after  a 
partial  dividend  was  declared.  The  fraud  was  practiced  on  appellants  and 
the  goods  obtained  July  13th,  the  sale  was  rescinded  August  21st,  and  the 
intervening  petition  was  filed  in  the  bankruptcy  court  December  31st.  At 
all  times  after  the  rescission  of  the  sale  the  purpose  of  appellants  to  rely 
thereon  was  manifest.  They  were  fairly  diligent  in  the  assertion  of  their 
rights,  and  no  one  seems  to  have  been  prejudiced  by  the  short  delay  that 
■occurred.  That  the  filing  of  the  intervening  petition  was  delayed  until  after 
the  dividend  injured  no'  one.  The  trustee  and  the  court  were  aware  that  ap- 
pellants had  rescinded  the  sale,  and  the  dividend  took  but  a  part  of  the  funds 
■on  hand.  There  remained  more  than  enough  to  pay  the  appellants,  and  had 
the  intervening  petition  been  presented  and  allowed  much  earlier  the  same 
dividend  would  probably  have  been  declared.  At  least  no  reason  appears  why 
it  should  not  have  been." 

§  1879|.  Subrogation  to  Right  of  Reclamation. — Where  a  surety 
has  paid  the  claim  afterwards,  or  it  has  been  assigned,  the  surety  or  as- 
signee may  be  subrogated  to  the  right  of  reclamation.** 

Sessler  v.  Paducah  Distilleries  Co.,  21  A.  B.  R.  723,  168  Fed.  44  (C.  C.  A. 
La.) :  "*  *  *  it  is  also  contended  that,  as  Menard  Bros,  took  no  express 
subrogation  at  the  time  of  payment,  they  acquired  no  rights  of  the  original 
creditor  to  rescind  the  sale.  There  may  be  some  doubt  as  to  whether  any 
subrogation  took  place  by  contract;  but  as  Menard  Bros,  were  sureties 
*  *  *  and  paid  the  debt,  we  think  they  are  legally  subrogated  under  the 
Louisiana  Code.  *  *  *  vVe  have  no  doubt  about  the  right  of  a  surety  to 
prosecute  his  claim  in  bankruptcy  in  the  name  of  the  principal  creditor,  when 
subrogation  takes  place  after  proof  of  debt.'' 

§  1880.  Reclaiming  Part  Still  in  Trustee's  Hands,  Proving  Claim 
for  Balance. — Where  part  of  the  goods  have  been  sold  and  the  proceeds 
are  no  longer  traceable,  the  weight  of  authority  seems  to  be  that  the  seller 
may  reclaim  the  part  still  in  specie  and  make  proof  of  debt  on  an  implied 
contract  for  the  balance  sold,  and  that  the  two  claims  are  not  inconsistent 
and  that  no  election  need  be  made ;  *^  although,  on  reason,  it  would  seem 
that  such'  course  would  amount  to  affirming  and  denying  contractual  rela- 
tions at  the  same  time.*** 

However,  the  distinction  seems  to  be  that  so  long  as  the  original  con- 

84.  L.  A.  Becker  Co.  v.  Gill,  30  A.  B.  (D.  C.  N.  Y.);  Silvey  &  Co.  v.  Tift, 
R.  429,  206  Fed.  36  (C.  C.  A.  Mo.).  17   A.   B.    R.    21,    123    Ga.   804;   ante,   § 

85.  In  re  Hirschman,  4  A.  B.  R.  715,       638. 

104  Fed.   69   (D.   C.  Utah);  In  re  Hil-  86.   Compare  discussion,  ante,  §   638. 

debrandt,  10  A.  B.  R.  184,  120  Fed.  992 
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tract  of  sale  is  not  affirmed,  but  that  what  is  affirmed  is  only  the  implied 
contract  to  pay  for  goods  converted,  as  if  bought,  there  is  no  incon- 
sistency.^^ 

§  1881.  Goods  Stopped  in  Transitu. — Goods  may  be  reclaimed 
where  the  right  of  stoppage  in  transitu  existed  and  was  duly  exer- 
cised but  delivery  was  made  notwithstanding.  The  right  of  stoppage  in 
transitu  is  lost  if  the  goods  reach  the  actual  possession  of  the  bankrupt 
or  his  agent  or  his  trustee  ^^  at  the  designated  terminus  and  the  same  rule 
has  been  held  to  govern  when  they  have  reached  the  possession  of  the  re- 
ceiver, even  though  the  goods  were  shipped  after  the  consignee  had  gone 
into  bankruptcy;**  though -as  to  goods  shipped  after  bankruptcy,  doubtless 
title  ordinarily  would  not  pass,  for  other  reasons ;  ^'^  moreover,  the  cus- 
tody of  the  receiver  differs  from  that  of  the  trustee  for  the  latter  is  an 
"owner"  have  title,  by  Bankr.  Act,  §  70  (a),  whilst  the  receiver  is  a 
mere  custodian. ^'^  Seizure  or  interception  before  the  goods  have  reached 
their  destination, ^^  however,  will  not  end  the  right  of  stoppage  in  transitu, 
nor  will  it  be  ended  where  the  trustee  or  receiver  has  induced  the  carrier 
to  deliver. 

But  notice  to  the  carrier  must  be  timely,  and  if  it  is  not  given  to  the 
particular  agent  in  charge,  it  must  be  given  to  the  principal  in  time  for 
the  latter  to  stop  the  delivery. 

In  re  White,  39  A.  B.  R.  358,  205  Fed.  393  (D.  C.  Pa.)  :  "It  has  often  been 
held  that  when  the  goods  are  in  the  custody  of  the  servant  or  agent  notice  to  the 
principal  must  be  in  time  by  use  of  reasonable  diligence  to  prevent  the  delivery 
to  the  vendee.  While  it  may  be  said  that  this  has  generally  been  applied  to  con- 
tests between  consignor  and  carrier,  it  nevertheless  serves  to  indicate  that  notice 
to  the  principal  not  in  immediate  possession  of  the  goods  is  not  to  be  regarded 
as  in  itself  sufficient.  The  notice  must  be  communicated  to  the  person  in  charge 
or  served  on  the  principal  in  time  to  permit  of  such.  Something  more  remains 
to  be  done.  To  hold  otherwise  would,  indeed,  entail  great  hardship  upon  car- 
riers, involving  them  often  in  loss  and  rendering  their  duties  precarious,  thereby 
necessarily  impeding  the  dispatch  of  business. 

"The  carrier  was  requested  by  the  shipper,  through  letter  addressed  to  the 
Duquesne  Freight  Station  at  Pittsburgh,  to  stop  delivery  of  the  goods  at  Wil- 
liamsport.  The  letter  reached  its  destination  at  Pittsburgh  upon  the  day  the 
receiver  made  his  demand  upon  the  agent  at  Williamsport,  possibly  an  hour  or 
so  before.  Was  this  sufficient  to  justify  stoppage  at  Williamsport  when  delivery 
was  refused?  I  think  not,  the  agent  at  Williamsport  had  not  then,  and  in  fact 
for  several  days  thereafter,  did  not  have  any  knowledge  of  the  request  made  of 

87.  Silvey  &  Co.  v.  Tift,  17  A.  B.  R.  &  S.  469;  (Eng.)  Inglis  v.  Usherwood, 
21,  123  Ga.  804;  In  re  Heinsfurter,  3  A.       1  East  515. 

B.   R.   113,   97   Fed.   198    (D.   C.    Iowa).  gg.    Compare  ante,  §  1166. 

S"  ^"t^'  §  .^3^.-  ,,  ,.            ,              .       ^  90.    Jenks  v.  Fulmer,  160  Pa.  St.  527; 

88.  A  fortiori   (delivery  to  receiver),  ■,,•■'       Tennev   ss  Tpv    254 
In  re  Allen,  24  A.  B.  R.  574,   178  Fed.  -^larns  i;.   lenney,  85   lex.  254. 
879  (D.  C.  Pa.),  quoted  at  §  1168;  also  91-    Compare  ante,  §  1879. 
compare,    to    same    effect,    Millard    v.  92.     Delivery    to    mere    "messenger" 
Webster,   54   Conn.   415;   also   compare,  held  not  sufficient  to    terminate    right. 
McElroy  v.   Seery,    61    Md.    389;    also  Tufts   v.   Sylvester,  70  Me.   213,  1  Am. 
compare  (Eng.)   Scott  v.  Pettit,  3  Bos.  State  Rep.  303. 
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the  carrier.  His  refusal  was  not  based  on  the  consignors'  demand  to  stop  de- 
livery, it  was  in  pursuance  of  the  rule  of  the  company  not  to  deliver  when  the 
property  of  consignee  of  goods  is,  to  their  knowledge,  under  levy  by  sherifif's 
execution.  The  refusal  by  the  agent  therefore  being  unwarranted,  possession 
passed  to  the  receiver  and  title  vested." 

§  1882.  Converted  Property  or  Its  Traced  Proceeds,  Reclaim- 
able. — Property  converted  by  the  bankn.ipt  may  be  recovered;  so  may  its 
proceeds  if  they  can  be  identified  and  traced ;  ^^  but  if  neither  the  property 
itself  nor  its  proceeds  can  be  identified,  the  fact  that  it  was  converted  will 
not  entitle  its  owner  to  priority  of  payment  out  of  the  estate :  the  owner 
will  simply  have  the  right  to  waive  the  tort  and  present  his  claim  as  on 
contract  for  the  value  of  the  goods  converted  and  pray  to  be  allowed  to 
share  in  the  dividends.^* 

Thomas  v.  Taggart,  209  U.  S.  385,  19  A.  B.  R.  710:  "The  rule  is  generally 
recognized  that  if  the  title  to  property  claimed  is  good  as  against  the  bankrupt 
and  his  creditors  at  the  time  the  trustee's  title  accrued,  the  title  does  not  pass 
and  the  property  should  be  restored  to  its  true  owner;  or,  if  the  property 
has  been  sold,  the  proceeds  of  the  sale  take  the  place  of  the  property." 

In  re  Mulligan,  9  A.  B.  R.  11,  116  Fed.  715  (D.  C.  Mass.) :  "On  the  other 
hand,  the  mere  misapplication  of  trust  funds  does  not  create  in  favor  of  th,e 
defrauded  beneficiary  a  claim_  upon  the  general  estate  of  the  defrauding  trustee 
superior  to  that  of  his  general  creditors.  There  8tre  some  cases,  indeed,  which 
give  to  the  beneficiary  a  general  priority  or  something  very  near  it;  but  they 
are  opposed  to  the  great  weight  of  authority.  Other  cases  do  not  give  to  the 
defrauded  beneficiary,  merely  as  such,  a  general  priority,  yet  allow  him  a 
prior  charge  upon  the  general  assets  of  the  defrauded  trustee,  where  it  is 
shown  that  the  trust  fund"has  been  absorbed  in  the  trustee's  business  or  general 
estate,  though  it  cannot  be  followed  into  any  specific  property  remaining. 
Some  of  these  latter  cases  distinguish  between  a  dissipation  of  the  trust  fund, 
as  in  the  payment  of  the  trustee's  debts,  and  an  employment  of  the  fund  in  the 
purchase  of  property;  but,  if  the  purchased  property  cannot  be  traced,  there 
would    seem    lO    be    no    material    difference.      It    might    be    possible,    indeed,    to 

93.  Compare,   In  re  Grainger,  30  A.  Waiving  Tort  and  AiBrming  Contrac- 

B.  R.  166,  160  Fed.  69  (C.  C.  A.  Calif.);  tual  Relations. — See  ante,  §  638.  See 
compare,  analogously,  where  order  is  also,  Thomas  v.  Taggart,  19  A.  B.  R. 
on  third  person.  In  re  Rose  Shoe  Mfg.  710,  209  U.  S.  385,  wherein  the  Su- 
Co.,  21  A.  B.  R.  725,  168  Fed.  39  (C.  C.  preme  Court  held  that  where  the  cus- 
A.  N.  Y.).  tomer's    proof    of    claim    contained    a 

94.  In  re  Neely,  5  A.  B.  R.  836,  108  reservation  of  whatever  rights  he  had 
Fed.  371  (D.  C.  N.  Y.) ;  Erie  R.  R.  Co.  against  the  bankrupts  of  either  of 
V.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  them,  for   or   on   account  of  their   fail- 

C.  A.  Ohio),  which  was  a  case  of  con-  ure  to  return  the  stock  covered  by 
version  of  goods  sold  C.  O.  D.  taken  the  receipt,  he  was  not  precluded 
from  the  carrier  before  payment,  by  the  after  discovery  that  his  shares  of  stock 
buyer  and  used  in  manufacture.  See  had  be.en  returned  to  the  trustee  in 
also,  §  1883;  In  re  Dorr,  21  A.  B.  R.  bankruptcy,  from  reclaiming  them  as 
752  (Ref.  Calif.);  In  re  Brunsing,  Tolle  his  own  property,  though  he  had  ac- 
&  Postel,  23  A.  B.  R.  129,  199  Fed.  668  tively  participated  at  the  meetings  held 
(D.  C.  Calif.),  quoted  at  §  1883;  In  re  for  the  election  of  trustee.  See  also,  In 
Emerson,  Marlow  &  Co.,  29  A.  B.  R.  re  Berry,  23  A.  B.  R.  27,  174  Fed.  409 
173,  199  Fed.  99,  (C.  C.  A.  111.);  obiter,  (C.  C.  A.),  growing  out  of  the  same 
Atherto'n  v.  Green,  24  A.  B.  R.  650,  179  bankruptcy. 

Fed.  806   (C.  C.  A.  Ills.),  quoted  ante, 
i^  1307^1 
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require  the  general  creditors  of.  the  defaulting  trustee,  in  order  to  defeat  the 
prior  claim  of  the  cestui  upon  any  remaining  property,  to  show  affirmatively 
that  the  trust  fund  was  not  converted  into  the  specific  piece  of  property  upon 
which  the  cestui  seeks  to  enforce  a  lien;  but  to  change  the  cestui's  claim  for 
priority  into  a  mere  shifting  of  the  burden  of  proof,  finds  no  considerable  sup- 
port in  the  decided  cases." 

Thus,  converted  shares  of  stock,^^  qj-  (-^e  proceeds  of  converted  shares 
of  stock  in  a  stockbroker's  hands,  where  the  relation  between  the  stock- 
broker and  his  customer  is  held  to  be  that  of  pledgee  and  pledgor  or  bailee 
and  bailor  rather  than  that  of  debtor  and  creditor,  may  be  traced  and 
recovered.8^ 

Again,  the  proceeds  of  goods  sold  to  the  bankrupt  on  conditional  sale  may- 
be ordered  surrendered,  where  the  sale  was  valid  as  against  the  trustee 


95.  Instance,  transfer  by  bankrupt 
stockbroker  under  forged  powers  of  at- 
torney, Unity  Banking  &  Sav.  Co.  v. 
Boyden,  30  A.  B.  R.  264,  159  Fed.  916 
(C.  C.  A.  Ohio). 

96.  See  ante,  §  1313.  Instance,  In  re 
Boiling,  17  A.  B.  R.  399  (D.  C.  Va.); 
In  re  Berry  &  Co.,  17  A.  B.  R.  467,  147 
Fed.  208  (C.  C.  A.  N.  Y.);  Thomas  v. 
Taggart,  19  A.  B.  R.  710,  309  U.  S.  385 
(affirming  In  re  Berry  &  Co.,  17  A.  B. 
R.  467,  147  Fed.  208);  analogously, 
Richardson  v.  Shaw,  19  A.  B.  R.  717, 
309  U.  S.  365;  In  re  (Fred)  Dorr,  21 
A.  B.  R.  752  (Ref.  Calif.);  In  re  Brown 
&  Co.,  22  A.  B.  R.  659,  171  Fed.  381  (D. 
C.  N.  Y.) ;  compare.  In  re  Meadows, 
Williams  &  Co.,  33  A.  B.  R.  124,  173 
Fed.  694  (D.  C.  N.  Y.),  where  were  in- 
volved the  rights  of  the  parties  where 
stock,  paid  for  by  a  customer,  was 
bought  through  a  correspondent  in  an- 
other city,  who  retained  the  stock  as 
security  for  the  purchase  price  which 
the  b^.nkrupt  never  transmitted,  the  cor- 
respondent meanwhile  also  having  a 
lien  on  the  bankrupt's  seat  in  a  stock 
exchange  to  secure  any  unpaid  balance 
between  the  two;  also,  see  Denison  v. 
Emery,  153  Fed.  427  (C.  C,  affirmed 
sub  nom.  Harmon  v.  Sprague,  163  Fed. 
486),  involving  the  rights  of  parties  in 
much  the  same  relation  as  in  Meadows, 
Williams  &  Co.,  supra;  In'  re  A.  O. 
Brown  &  Co.,  25  A.  B.  R.  800,  183  Fed. 
861  (D.  C.  N.  Y.). 

Stock  Jointly  Pledged  with  Other 
Stock  as  Collateral  to  Loan. — Where 
stock  has  been  pledged  jointly  with 
other  stock  as  collateral  to  a  loan  but 
the  loan  has  been  satisfied  out  of  the 
other  pledged  stock,  nevertheless  it 
must  contribute  its  share.  In  re  Mc- 
Intyre  &  Co.,  24  A.  B.  R.  626,  176  Fed. 
553  (C.  C.  A.  N.  Y.). 

Instance,  where  conversion  held  not 


proved.  In  re  Mclntyre  &  Co.,  34  A. 
B.  R.  1,  176  Fed.  553  (C.  C.  A.  N.  Y.): 
"The  basis  of  the  claimant's  demand  is 
the  conversion  mi  his  stock.  The  only 
evidence  tending  to  establish  a  con- 
version is  the  entries  in  the  stock  rec- 
ord book  showing  that  upon  one  par- 
ticular day  there  was  a  difference  of 
only  five  shares  between  the  receipts 
and  deliveries  of  distillers  stock. 
From  this  testimony  the  claimant 
seeks  to  draw  the  inference  that 
on  that  day  the  brokers  must  have 
disposed  of,  and  consequently,  have 
converted  his  stock.  But  the  testimony 
does  not  warrant  the  drawing  of  this 
inference.  There  is  nothing  to  show 
that  if  the  claimant  had  demanded  his 
stock  on  the  day  in  question  he  would 
not  have  received  it.  The  entries  do 
not  show  necessarily  that  the  brokers 
did  not  have  under  their  control  suffi- 
cient shares  to  make  delivery.  They 
may,  in  regular  course  of  business,  have- 
parted  with  the  possession  of  as  many 
shares  as  they  received  and  yet  have 
retained  subject  to  their  absolute  con- 
trol in  the  possession  of  another  suffi- 
cient stock  to  meet  the  claimant's  de- 
mand. If  they  did  this  there  was  n& 
conversion." 

Remedies  Where  Bankrupt  Broker 
Has  Converted  Customer's  Stock. — 
Where  a  bankrupt  broker  has  con- 
verted his  customer's  stock  several  rem- 
edies are  open  to  the  customer:  (1) 
An  action   of  tort  for   the  conversion; 

(2)  waiver  of  tort  and  suit  for  proceeds; 

(3)  following  of  proceeds  as  trust 
fund;  (4)  breach  of  contract;  (5)  as- 
sumpsit on  implied  contract  to  refund 
the  money  paid,  [partially,  combining- 
(3)  and  (3),  as  to  which  see  ante,  § 
638],  see  In  re  A.  O.  Brown,  23  A.  B. 
R.  433,  175  Fed.  769   (C.  C.  A.  N.  Y.), 
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and  the  proceeds  are  successfully  traced.®'''  Similarly,  the  converted  pro- 
ceeds of  a  collection  of  a  note  may  be  reclaimed  if  traceable,  but  may  not 
be  reclaimed  if  not  traceable.®* 

The  right  of  reclamation  is  lost  if  the  owner,  or  fraudulently  induced 
seller,  files  his  claim  as  a  creditor.®® 

In  re  Berry,  23  A.  B.  R.  37,  174  Fed.  409  (C.  C.  A.):  "This  is  a  petition 
to  revise  an  order  of  the  District  Court  affirming  the  report  of  a  special 
master  to  the  effect  that  the  petitioner  had  elected  to  prove  against  the 
estate  for  the  value  of  stock  wrongfully  hypothecated  by  the  bankrupts,  and 
therefore  could  not  subsequently  claim  the  stock  or  its  profits  specifically. 
It  is  to  be  inferred  from  the  opinion  of  the  Supreme  Court  in  Thomas  v. 
Taggart,  309  U.  S.  385,  19  Am.  B.  R.  710,  that  a  creditor  who  does  this 
without  making  any  reservation  has  finally  elected  his  remedy." 

Unless  the  filing  of  the  claim  was  made  without  knowledge  of  all  the 
facts,  or  in  ignorance  of  legal  rights.^  And  the  acceptance  of  a  transfer 
of  other  property  to  make  amends  for  the  property  converted  is  an  elec- 
tion to  treat  the  conversion  as  a  debt  and  the  transfer  may  constitute  a 
preference.^ 

In  re  Mclntyre  &  Co.,  34  A.  B.  R.  636,  176  Fed.  553  (C.  C.  A.  N.  Y.) :  "*  *  * 
the  identity  of  which  has  at  no  time  been  lost;  the  certificate  No.  10,277,  which  the 
trustees  now  hold,  is  the  very  same  one  which  he  entrusted  to  Mclntyre  &  Co. 
on  March  14,  1908.  The  stock  was  deposited  with  Mclntyre  &  Co.  merely  as 
security  to  protect  them  against  any  losses  from  transactions  on  ,the  market  for 
Pippey's  account.  The  firm  had  no  right  to  pledge  them  for  any  of  its  own 
debts.  When  it  did  pledge  them  to  the  trust  company,  the  day  before  its  fail- 
ure, the  firm  had  no  transaction  pending  and  was  itself  indebted  to  Pippey. 
This  was  a  larceny  of  his  stock,  Tompkins  v.  Morton  Trust  Co.,  91  App.  Div. 
374;  Kavanaugh  v.  Mclntyre,  31  Am.  B.  R.  337;  128  App.  Div.  732;  no  one  disputes 
that  proposition." 

Obiter,  In  re  Berry,  33  A.  B.  R.  37,  174  Fed.  409  (C.  C.  A.):  "If  the  record 
in  this  matter  showed  that  the  petitioner  made  his  claim  without  knowledge 
of  all  the  facts,  or  even  in  ignorance  tif  his  legal  rights  to  follow  th|e  certificates 
or  their  proceeds,  the  situation  might  be  different,  but  it  does  not.  On  the 
contrary,  the  special  master  and  the  district  judge  both  found  that  he  acted 
with  full  knowledge  of  all  the  facts.  The  situation  he  is  now  in  is  not  due  to 
his  laches  or  to  any  estoppel  arising  out  of  anything  done  to  the  prejudice  of 
others,  but  to  the  fact  that  he  has  deliberately  elected  a  remedy  inconsistent 
with  the  claim  he  now  makes." 

A  fortiori,  certificates  of  stock,  bought  and  paid  for  by  a  customer  be- 

97.  In  re  Fabian,  18  A.  B.  R.  488,  151  A.  B.  R.  723,  168  Fed.  44  (C.  C.  A.  La.). 
Fed.  949  (D.  C.  Pa.).  Obiter   (ignorance  held  to  excuse),   In 

98.  Obiter,  Atherton  v.  Green,  34  A.  re   Stewart,   34  A.   B.   R.   474,   178   Fed. 
B.  R.  650,  179  Fed.  806  (C.  C.  A.  Ills.),  <I63  (D.  C.  N.  Y.),  quoted  at  §  639. 
quoted  ante,  at  §  1307>^.  1.    In  re  Stewart,  34  A.  B.  R.  474,  178 

99.  Compare  discussion  ante,  §  639;  Fed.  463  (D.  C.  N.  Y.),  quoted  at  §  639. 
also  see  Lynch  v.  Bronson,  30  A.  B.  R.  2.  Compare,  ante,  §  1307^4.  Also, 
409,  160  Fed.  139  (D.  C.  Conn.),  quoted  Atherton  v.  Green,  34  A.  B.  R.  650,  179 
at  §  639:  but  compare,  analogously,  Fed.  806  (C.  C.  A.  Ills.),  quoted  -ante, 
Sessler  v.  Paducah  Distilleries  Co.,  21  at  §  1307i^. 
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fore  the  bankruptcy  of  a  stockbroker,  and  issued  in  the  customer's  name, 
obviously  must  be  surrendered  to  the  claimant. ^ 

§  1883.  "Tracing  Trust  Funds." — If  trust  property  or  other  prop- 
erty belonging  to  another  in  the  control  of  the  bankrupt  and  passing  into 
the  custody  of  the  receiver  or  trustee,  or  the  proceeds  of  such  trust  prop- 
erty, or  the  proceeds  of  property  not  belonging  to  the  bankrupt  but  sold 
01-  conveyed  away  by  him  or  by  the  receiver  or  trustee,  can  be  traced  into 
the  receiver's  or  trustee's  hands,  they  may  be  recovered  from  the  receiver 
or  trustee,  provided  the  rights  of  innocent  third  parties  are  not  prejudiced.* 

Smith  V.  Township,  17  A.  B.  R.  749  (C.  C.  A.  Mich.):  "Where,  as  in  this 
case,  a  wrongdoer  knowingly  mingles  the  property  of  another  with  his  own 
in  such  manner  that  it  becomes  undistinguishable,  the  true  owner  may  claim 
the  whole  mass,  or  if  it  has  been  disposed  of,  may  follow  it,  or  its  proceeds 
as  the  case  may  be,  as  long  as  he  can  trace  them,  for  the  purpose  of  fastening 
an  equitable  lien  for  the  property  of  which  he  has  thus  been  dispossessed." 

In  re  Acheson  Co.,  22  A.  B.  R.  338,  170  Fed.  427  (C.  C.  A.  Ore.):  "The 
doctrine  of  equity  as  sustained  by  the  Supreme  Court  in  National  Bank  v. 
Insurance  Co.,  104  U.  S.  65,  26  L.  Ed.  693,  approving  the  rule  in  Hallett's 
Estate,  13  Ch.  Div.  696,  36  Moak's  Eng.  Rep.  779,  is  that  if  property  is  intrusted 
to  another  to  sell  and  pay  over  the  proceeds,  and  sale  is  made,  the  beneficial 
owner  is  entitled  to  the  proceeds,  whatever  be  their  form,  provided  only  he 
can  identify  them.  If  the  proceeds  cannot  be  identified  because  the  trust 
money  is  mingled  with  the  money  of  the  trustee,  then  the  cestui  que  trust 
is  entitled  to  a  charge  upon  the  new  investment  to  the  extent  of  the  trust  money 
traceable  into  it.  Justice  Matthews  writes  of  the  rule  as  going  far  enough  to 
cover  not  alone  express  trustees  and  agents,  but  bailees,  rent  collectors,  or 
'anybody  else  in  a  fiduciary  position,'  and  as  making  'no  diflference  between  in- 
vestments in  the  purchase  of  lands  or  chattels  or  bonds  or  loans  or  moneys 
deposited  in  a  bank  account,'  and  he  shows  very  clearly  that  the  foundation 
of  the  doctrine  rests  upon  the  'very  idea  of  trusts,'  which  can  only  be  pre- 
served by  a  strict  enforcement  of  the  principle  that  one  who  holds  a  relation- 
ship of  trust  is  not  allowed  to  make  private  use  of  trust  property." 

In  re  Berry  &  Co.,  16  A.  B.  R.  567;  S.  C,  17  A.  B.  R.  491,  148  Fed.  208  (C. 
C.  A.  N.  Y.) :     "When  the  money  was  paid  under  a  plain  mistake  of  fact  equity 

3.  In  re  Meadows,  Williams  &  Co.,  R.  490,  127  Fed.  178  (D.  C.  N.  C); 
24  A.  B.  R.  251,  177  Fed.  1004  (C.  C.  A.  In  re  Graff,  8  A.  B.  R.  744,  117  Fed. 
N.  Y.),  affirming  33  A.  B.  R.  124,  173  343  (D.  C.  N.  Y.) ;  In  re  Oliver,  12 
Fed.  694.  A.  B.  R.  694,  132  Fed.  588  (D.  C.  Tex.); 

4.  In  re  Richards,  4  A.  B.  R.  700,  104  In  re  Ryttenberg  v.  Schaefer,  11  A.  B. 
Fed.  792  (D.  C.  Tenn.,  distinguished  In  R.  652,  131  Fed.  313  (D.  C.  N.  Y.) ;  In 
re  Wood  &  Malone,  9  A.  B.  R.  615,  121  re  McCallum,  7  A.  B.  R.  596,  113  Fed. 
Fed  599);  In  re  Marsh,  8  A.  B.  R.  576,  393  (D.  C.  Penn.) ;  In  re  City  Bank, 
116  Fed.  396  (D.  C.  Conn.);  In  re  Col-  25  A.  B.  R.  276,  186  Fed.  250  (D.  C. 
lisi,  1  A.  B.  R.  625   (Ref.  Mich.).     See,  Mich.). 

In  re  Howard,  14  A.  B.  R.  296,  135  Fed.  Instances,    refused,    In    re    Smart,    14 

721    (C.   C.  A.   Calif.),    where    Bills    v.  A.  B.  R.  672,  136  Fed.  974  (D.  C.  Ohio); 

Schliep,   11   A.   B.   R.   607,    127   Fed.   103  In  re  Taft,  13  A.  B.  R.  417,  133  Fed.  511 

(C.  C.  A.  N.  Y.),  again  appears  as  res  (C.  C.  A.  Ohio), 

adjudicata  Impliedly,  In  re  Brown,  22  A.  B.   R. 

Instances,  Erie  R.  R.  Co.  v.  Dial,  15  659,  171  Fed.  281  (D.  C.  N.  Y.). 

A.    B.   R.   559,   140   Fed.   689    (C.    C.   A.  Compare,  also,  ante,  §  1307J4. 
Ohio) ;  In  re  N.  Car.  Car  Co.,  11  A.  B. 
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impressed  upon  it  a  constructive  trust  which  followed  it  through  the  bank  and 
into  the  hands  of  the  trustees.'' 

Hutchinson  v.  LeRoy,  8  A.  B.  R.  20,  113  Fed.  302  (C.  C.  A.  Mass.):  "Where 
the  property  of  any  person  has  been  without  his  consent  and  sometimes  even 
with  his  consent,  converted  into  money,  the  money  may  be  followed  in  equity 
so  far  as  it  is  possible  to  remark  it,  provided  the  rights  of  innocent  strangers 
are  not  prejudiced." 

In  re  Dunn  &  Co.,  38  A.  B.  R.  127,  193  Fed.  212  (D.  C.  Ark.):  "Leaving  for 
the  present  out  of  consideration  the  effect  of  §  8  of  the  act  of  June  25,  1910 
amending  the  Bankruptcy  Act  [§  47a  (2)]  it  cannot  be  disputed  that  trustees 
and  receivers  in  bankruptcy,  as  well  as  all  other  receivers,  take  the  assets  of  the 
bankrupt  in  the  absence  of  fraud,  subject  to  all  equitable  liens  in  favor  of 
third  parties  to  the  extent  that  such  assets  have  been  augftiented  by  the  wrong- 
ful act  of  the  Bankrupt."     Further  quoted  at  §  1884. 

In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.):  "Equity  does  not 
regard  the  form  under  which  the  cestui's  property  exists.  Not  only  the 
actual  trust  property  itself,  but  any  property  substituted  for  it,  or  into  which 
it  has  been  converted,  may  be  recovered." 

Welch  V.  Policy,  11  A.  B.  R.  215,  177  N.  Y.  117:  "The  plaintiff  must  be  per- 
mitted to  follow,  if  she  can,  her  trust  moneys  into  the  hands  of  the  trustee  in 
bankruptcy,  he  having  no  greater  right  against  her  than  the  bankrupt,  her  trus- 
tee, possessed  had  he  remained  solvent. 

"The  other  creditors  of  the  bankrupt  have  no  claim  upon  any  of  the  funds 
derived  from  plaintiff's  trust  which  can  be  fully  identified. 

"To  the  extent  that  plaintiff  is  able  to  follow  the  trust  funds  into  the  pur- 
chase price  of  the  real  estate,  or  into  the  bankrupt's  estate  generally,  she 
points  out  moneys  that  are  no  part  of  the  estate  held  by  the  bankrupt's  trus- 
tee for  general  distribution  among  the  creditors,  and  is  entitled  to  have  them 
restored  to  the  trust  for  her  benefit  which  is  to  continue  during  her  life." 

In  re  Gaskell,  13  A.  B.  R.  251,  139  Fed.  235  (D.  C.  Wash.):  "In"  accordance 
with  the  principles  of  equity,  the  courts  of  this  country,  in  dealing  with  es- 
tates of  insolveiit  debtors,  protect  trust  funds  for  the  benefit  of  the  benefi- 
ciaries, when  it  is  possible  to  trace  such  funds  and  segregate  the  same  from 
the  assets  of  the  insolvent." 

In  re  Royea,  16  A.  B.  R.  141,  143  Fed.  182  (D.  C.  Wash.):  quoting  National 
Bank  v.  Insurance  Co.,  104  U.  S.  54,  as  follows:  "As  long  as  trust  property 
can  be  traced  and  followed,  the  property  into  which  it  has  been  converted  re- 
mains subject  to  the  trust;  and,  if  a  man  mixes  trust  funds  with  his,  the  whole 
will  be  treated  as  trust  property,  except  so  far  as  he  may  be  able  to  distinguish 
what  is  his.  This  doctrine  applies  in  every  case  of  a  trust  relation,  and  as  well 
to  moneys  deposited  in  bank,  and  to  the  debt  thereby  created,  as  to  every  other 
description  of  property.'' 

Obiter,  In  re  Wilkesbarre  Furn.  Mfg.  Co.,  12  A.  B.  R.  473,  130  Fed.  796 
(D.  C.  Penn.) :  "It  was  undoubtedly  a  fraud  on  the.  creditors  of  Harrower  Bros, 
for  Frank  B.  Harrower  to  appropriate  the  money  derived  from  the  sale  of  the 
firm  stock  in  order  to  make  good  his  individual  delinquencies  as  trustee; 
and  upon  proof  of  this,  if  the  fund  could  be  sufficiently  identified  and  traced, 
an  order  might  l-,ave  been  obtained  restoring  it  to  where  it  belonged.  *  *  * 
The  right  that  is  sought  to  be  enforced  is  the  return  of  moneys  wrongfully 
included  in  the  fund  previously  distributed,  which  should  therefore  have  been 
specifically  claimed  and  traced." 

In  re  McGehee,  21  A.  B.  R.  656,  166  Fed.  928  (D.  C.  Ga.)  :     "The  Troup  Com- 
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pany  and  McGehee  had  the  right  to  make  any  contract  as  between  themselves 
they  saw  proper,  so  far  as  the  matters  in  controversy  here  are  concerned^ 
There  is  nothing  illegal  or  wrong  about  the  agreement  between  them,  and  as 
to  them  it  would  seem  that  the  Troup  Company  had  the 'right  to  claim  all  notes, 
accounts,  and  proceeds  of  sale  of  fertilizers  in  the  hands  of  McGehee  as  its 
property  until  the  notes  due  the  company  for  fertilizers  were  paid.  Treated 
either  as  a  reservation  of  title  or  as  an  equitable  lien  arising  from  a  written 
agreement  between  the  parties,  it  is  certainly  valid  as  between  them.  Of  course,, 
this  claim  of  the  Troup  Company  would  be  subject  to  any  intervening  liens 
or  conveyances  without  notice,  inasmuch  as  the  agreement  was  never  recorded^ 
It  would  also  be  subject  to  the  rights  of  parties  who  gave  credit  to  McGehee 
on  the  strength  of  his  supposed  ownership  of  this  property  without  notice  of 
any  kind.  Where  money  had  been  received  from  the  fertilizers,  and  had  gone 
into  the  general  funds  of  McGehee,  of  course,  there  would  be  no  rights  on  the 
part  of  the  Troup  Company.  How  far  the  creditors  may  have  obtained  rights 
to  which  the  Troup  Company's  claims  of  priority  should  be  subordinated  is 
not  shown  by  this  record." 

Obiter,  Block,  Trustee  v.  Rice,  Truste,e,  21  A.  B.  R.  691,  167  Fed.  693  (D. 
C.  Pa.) :  "It  may  be  conceded  that  if  Rice  collected  $750.00  of  trust  funds 
belonging  to  the-  Fine  bankruptcy  estate  and  held  it  intact  in  a  separate  fund^ 
or  if  it  be  shown  that  he  received  the  money  and  deposited  it  in  his  own 
bank  account  and  that  at  all  times  after  the  receipt  of  the  trust  fund  and 
its  deposit  that  the  net  balance  of  his  bank  account  exceeded  the  amount 
of  the  trust  fund,  that  upon  application,  the  Fine  bankruptcy  estate,  by  an 
order  of  court,  could  have  secured  possession  of  the  fund  so  held  by  Rice^ 
and  under  these  conditions  it  may  be  that  as  against  Rice's  creditors  a  vol- 
untary payment  of  this  trust  fund  by  Rice  to  the  Fine  bankruptcy  estate 
within  four  months  of  the  time  of  filing  a  petition  in  bankruptcy  against 
him  would  be  a  lawful  payment,  although  Rice  knew  at  the  time  he  was 
insolvent,  and  that  such  a  payment  would  not  be  held  to  be  preferential  under 
the  act."     Quoted  further  at  §  1884. 

But  if  the  trust  .fund  cannot  be  traced,  it  cannot  be  recovered.^ 

In  re  Dorr,  28  A.  B.  R.  505,  196  Fed.  292  (C.  C.  A.  Calif.):  "Money  due  from 
a  bankrupt  as  trustee,  and  which  cannot  be  distinguished  from  any  other  moneys 
in  his  possession  or  under  his  control,  or  which  is  due  from  him  only  because 
he  has  used  trust  funds  for  his  own  purposes,  or  otherwise  misapplied  them, 
cannot  be  considered  as     property  held  by  the  bankrupt  in  trust." 

In  re  Mclntyre  &  Co.,  36  A.  B.  R.  51,  185;  Fed.  96  (C.  C.  A.  N.  Y.) :  "While 
the  doctrine  of  following  trust  funds  has  been  much  extended  in  the  modern 
decisions,  there  has  never  been  a  departure  in  the  federal  courts  from  the  prin» 

5.  In  re  Mulligan,  9  A.  B.  R.  8,  116  Smith,  Thorndyke  &  Brown,  32  A.  B. 
Fed.  715  (D.  C.  Mass.);  In  re  Smith,  R.  350,  170  Fed.  900  (C.  C.  A.  Wis.,  af- 
Thorndyke  &  Brown  Co.,  30  A.  B.  R.  firming  30  A.  B.  R.  313,  159  Fed.  368) ; 
312,  159  Fed.  268  (D.  C.  Wis.,  affirmed  In  re  A.  O.  Brown,  33  A.  B.  R.  433,  ITS 
in  23  A.  B.  R.  350,  170  Fed.  900),  quoted  Fed.  769  (C.  C.  A.  N.  Y.) ;  obiter,  Ath- 
at  §  1884;  impliedly,  as  to  part,  In  re  erton  v.  Green,  34  A.  B.  R.  650,  179  Fed, 
McGehee,  21  A.  B.  R.  656,  166  Fed.  938  806  (C.  C.  A.  Ills.),  quoted  at  §  1307?  j. 
(D.  C.  Ga.),  quoted  supra;  Block,  Trus-  Compare  facts  in  case  where  a  sum- 
tee  V.  Rice,  Trustee,  31  A.  B.  R.  691,  167  mary  order  was  sought  on  third  per- 
Fed.  693  (D.  C.  Pa.),  quoted  at  §  1883  son  who  had  commingled  the  bank- 
and  at  §  1884;  In  re  (Fred)  Dorr,  31  A.  runt's  assets  with  his  own.     In  re  Jack- 

B.  R.  752  (Ref.  Calif.);  In  re  Acheson  ier,  24  A.  B.  R.  790,  179  Fed.  720  (D.  C^ 
Co.,  22  A.   B.  R.  338,  170  Fed.  437   (C.  Pa.). 

C.  A.  Ore.),  quoted  post,  §  1884;  In  re 
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ciple  that  there  must  be  some  identification  of  the  property  sought  to  be 
charged  with  the  trust  funds.  But  in  the  present  case  the  proof  fails  to  estab- 
lish even  the  first  step  necessary  to  establish  the  petitioner's  claim,  viz.,  that 
the  certified  check  embraced  the  trust  funds.  What  proof  there  is  would  rather 
indicate  that  they  were  not  included  in  it,  and  that  the  drawing  and  charging 
of  such  check  was  a  special  transaction,  because  the  balance  at  the  beginning 
•and  the  end  of  the  day  when  it  was  drawn  and  charged  was  the  same.  More- 
over, we  are  unable  to  hold  that  the  petitioner's  failure  in  proof  is  helped  out 
by  any  presumption  of  law.  But  if  there  was  any  inference  that  the  check  in- 
cluded trust  funds,  they  certainly  lost  all  possibility  of  identification  when  the 
check  was  collected  and  a  certificate  of  deposit  substituted  in  its  place,  and  when 
the  certificate  of  deposit  was  canceled  and  the  amount  thereof  credited  upon 
the  note.". 

In  re  Larkin  &  Metcalf,  30  A.  B.  R.  903,  202  Fed.  573  (D.  C.  S.  -Dak.) :  "There 
is  no  recognized  ground  upon  which  equity  can  pursue  this  fund  and  impose 
upon  it  the  character  of  a  trust,  except  upon  the  theory  that  the  money  is  still 
the  property  of  the  petitioners.  If  the  petitioners  herein  are  to  be  permitted 
to  follow  the  fund  received  by  the  bankrupts  or  their  agents  upon  the  sale  of 
this  flour,  and  recover  it,  it  is  because  the  property  belongs  to  the  petitioners 
whether  in  the  form  in  which  they  parted  with  its  possession  or  in  a  substituted 
form.  Under  the  earlier  rule,  petitioners  would  have  been  required  to  identify 
it  as  the  very  property  which  they  had  confided  to  another. 

"The  modern  and  more  equitable  doctrine  permits  the  recovery  of  a  trust 
fund  from  any  one,  not  an  innocent  purchaser,  and  in  any  shape  into  which 
it  may  have  been  transmitted,  provided  he  can  establish  the  fact  that  it  is  his 
property  or  the  proceeds  of  his  property  or  that  his  property  has  gone  into  it 
and  remains  in  a  mass  from  which  it  cannot  be  distinguished; 

"Ihe  earlier  English  doctrine  was  to  the  effect  that  the  owner  of  property 
intrusted  to  another  could  follow  and  retake  the  same  from  the  possession 
of  the  holder  whether  he  was  agent,  bailee,  or  trustee,  or  from  others  who 
were  in  privity  with  him,  so  long  as  they  were  not  bona  fide  purchasers  for 
value,  and  this  irrespective  of  whether  such  property  remained  in  its  original 
form  or  had  been  changed  into  some  other  form,  so  long  as  it  could  be  as- 
certained to  be  the  same  property  or  the  proceeds  of  the  same  property  but 
that  the  right  ceased  when  the  means  of  ascertainment  failed.  It  was  further 
held  that  such  means  of  ascertainment  failed  when  the  property  vvas  in  the 
form  of  money,  and  had  been  mixed  and  confused  in  a  general  mass  of  money 
of  the  same  description.  The  more  recent  doctrine,  however,  follows  the  rule 
announced  in  Re  Hallett's  Estate  (Knatchbull  v.  Hallett),  13  Ch.  Div.  696. 
which  is  to  the  effect  that,  if  money  held  by  one  in  a  fiduciary  character  has 
been  paid  by  him  to  his  account  at  his  banker's  the  person  for  whom  he  held 
the  money  can  follow  it  and  has  a  charge  on  the  balance  in  the  banker's  hands, 
and  that  if  the  depositor  has  commingled  it  with  his  own  funds  in  the  bank, 
and  has  afterwards  drawn  out  sums  upon  checks  in  the  ordinary  manner,  he 
must  be  held  to  have  drawn  out  his  own  money  in  preference  to  the  trust 
money,  and  that,  if  he  destroyed  the  trust  fund  by  dissipating  it  altogether,  there 
remains  nothing  to  be  the  subject  of  the  trust;  that  only  so  long  as  the  trust 
property  can  be  traced  and  followed  into  others  into  which  it  has  been  con- 
verted does  it  remain  subject  to  the  trust." 

In  re  Stewart,  24  A.  B.  R.  474,  178  Fed.  463  (D.  C.  N.  Y.) :  "True,  because 
of  the  fraud  Mitchell  did  not  part  with  his  title  to  the  deposits;  but, 'if  we  can- 
not follow  and  identify  such  deposits  as  being  a  part  of  the  funds  that  came 
into  the  hands  of  the  trustee,  on  what  principle  is  he  entitled  to  a  lien  on  the 
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other  moneys  or  property  of  the  bankrupt?  Is  it  the  law  that  identification  of 
deposits  in  a  bank,  either  the  identical  money,  or  the  money  deposited  com- 
mingled with  other  money  of  the  bank  (in  cases  where  the  deposit  was  not  a 
trust  fund  in  the  hands  of  the  depositor),  is  unnecessary,  and  that  in  such 
cases  the  law  impresses  whatever  is  found  in  the  bank  with  a  trust  for  the 
benefit  of  the  defrauded  depositor?  If  the  law  establishes  that  the  moneys 
deposited  by  Mitchell  were  held  by  Stewart  in  trust  for  him  from  the  time  of  • 
the  deposits,  and  that  a  recognition  of  such  trust  by  Stewart  was  unnecessary, 
and  then  presumes  that  the  moneys  drawn  out  in  regular  course  of  business 
by  depositors  and  by  Stewart  came  from  the  other  funds  in  the  bank,  leaving 
Mitchell's  untouched,  then,  of  course,  the  money  of  Mitchell  and  the  whole  of 
it  is  considered  as  in  the  bank  and  now  in  the  hands  of  the  trustee  in  bank- 
ruptcy.    But  it  seems   to  me   that  this  is   further  than  the   courts   have   gone." 

And  the  trust  fund  must  be  clearly  traced.^ 

Plow  Co.  V.  McDavid,  14  A.  B.  R.  653,  137  Fed.  802  (C.  C.  A.  Mo.):  "TUe 
owner  of  a  fund  which  has  been  misappropriated  by  one  who  held  it  in  trust 
cannot  follow  it  in  the  hands  of  the  trustee  unless  he  can  trace  the  trust  fund 
in  kind  or  in  specific-  property  into  which  it  has  been  converted,  or,  if  the  fund 
has  been  mingled  with  the  trustee's  other  property,  to  establish  a  charge  on 
the  mass  of  such  property  for  the  amount  of  this  fund.  In  other  words,  he 
can  secure  a  preference  out  of  the  proceeds  of  the  estate  of  the  insolvent  only 
where  he  can  trace  the  trust  property  or  fund,  in  its  original  or  some  substi- 
tuted form,  in  the  estate  which  comes  into  the  hands  of  the  trustee." 

Erie  R.  R.  v.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A.  Ohio):  "We  recog- 
nize that  the  rule  only  permits  the  following  of  the  converted  property  into 
assets  which  can  be  traced  as  proceeds,  and  that  the  lien  does  not  attach  to 
assets  in  which  neither  the  thing  nor  its  value  can  be  found." 

In  re  Acheson  Co.,  33  A.  B.  R.  338,  170  Fed.  437  (C.  C.  A.  Ore.):  "We  do 
not  mean  to  be  understood  as  holding  that  equity  will  grant  to  a  cestui  que 
trust  relief  against  any  assets  in  the  hands  of  a  trustee,  for  it  will  not  go 
farther  than  to  give  a  lien  when  the  facts  are  that  there  remain  in  the  estate 
specific  funds  or  property  which  have  increased  the  assets  of  the  estate,  and 
which  represent  the.  proceeds  of  the  specific  property  intrusted  to  the  bank- 
rupt. *  *  *  Moreover,  if  there  has  been  expenditure,  and  the  funds  are  gone, 
and  no  specific  property  or  money  is  found  instead  of  the  funds,  it  is  inequitable 
that  some  other  property  found  should  be  applied  to  pay  one  creditor  in  prefer- 
ence to  another.  So,  funds  that  have  been  dissipated  or  that  have  been  used 
to  pay  other  creditors,  or  that  have  been  spent  to  pay  current  business  expenses, 
are  not  recoverable,  because  they  are  gone,  and  there  is  nothing  remaining  to 
be  the  subject  of  the  trust.'' 

In  re  Kearney,  21  A.  B.  R.  721,  167  Fed.  995  (D.  C.  Pa.):  "Since,  therefore, 
the  money  was  not  traced  into  a  particular  fund  or  deposit  or  earmarked  in  any 
other  way,  the  inevitable  inference  is  that  the  check  of  May  25th  was  drawn 
against  the  general  funds  of  the  bankrupt,  and  was  intended  to  prefer  the  payee, 
*  *  *  After  the  trustee  had  established  a  prima  facie  case  of  preference,  it 
then  became  the  duty  of  the  claimant  to  prove  that  the  loan  was  impressed 
with  a  trust,  and  that  the  money  could  be  followed,  either  with  precision,  or 
at  least  into  a  mass  from  which  it  might  be  extracted  with  reasonable  certainty." 

In  re  Brunsing,  Tolle  &  Postel,  23  A.  B.  R.  129,  169  Fed.  668  (D.  C.  Calif): 
"The  deposit,  constituting  the  trust  fund,  is  not,  by  the  findings  of  the  referee, 

6.  In  re  Leigh,  31  A.  B.  R.  379,  308  ceding  and  subsequent  notes  to  this 
FeJ.  486  (D.  C.  111.);  also  cases  in  pre-      .=.ection. 
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sufficiently  traced  as  part  of  the  assets  of  the  bankrupt  estate.  The  rule  ap- 
plicable in  cases  like  this  is  thus  stated  by  Gilbert,  J.,  in  Spokane  County  v. 
National  Bank,  68  Fed.  979,  16  C.  C.  A.  81:  'Both  the  settled  principles  of 
equity  and  the  weight  of  authority  sustain  the  view  that  the  plaintiff's  right  to 
establish  his  trust  and  recover  his  fund  must  depend  upon  his  ability  to  prove 
that  his  property  is  in  its  original  or  a  substituted  form  in  the  hand  of  the  de- 
fendant.' In  other  words,  the  depositor  is  not  entitled  to  an  equitable  lien 
upon  the  entire  mass  of  the  estate  of  the  bankrupt,  but  only  upon  that  portion 
of  it  into  which  his  deposit  can  be  traced.  In  the  well-considered  case  of  Cavin 
V.  Gleason,  105  N.  Y.  257,  11  N.  E.  506,  the  court  said:  'It  is  clear,  we  think, 
that  upon  an  accounting  in  bankruptcy  or  insolvency  a  trust  creditor  is  not 
entitled  to  a  preference  over  general  creditors  of  the  insolvent  merely  on  the 
ground  of  the  nature  of  his  claim;  that  is,  that  he  is  a  trust  creditor,  as  dis- 
tinguished from  a  general  creditor.  We  know  of  no  authority  for  such  a  con- 
tention. The  equitable  doctrine  that  as  between  creditors  equality  is  equity 
admits,  so  far  as  we  know,  of  no  exception  founded  on  the  greater  supposed 
sacredness  of  one  debt,  or  that  it  arose  out  of  a  violation  of  duty,  or  that  its 
loss  involves  greater  apparent  hardship  in  one  case  than  another,  unless  it  ap- 
pears in  addition  that  there  is  some  specific  recognized  equity  founded  on  some 
agreement,  or  the  relation  of  the  debt  to  the  assigned  property,  which  entitled 
the  claimant,  according  to  equitable  principles,  to  the  preferential  payment.' " 
Quoted  further  at  §  1884. 

And  the  tracing  of  a  trust  fund  cannot  be  converted  into  a  proceedings 
to  recover  a  preference — the  two  positions  are  antagonistic.'' 

Where  a  certified  check  was  drawn  on  the  trust  fund  and  deposited 
with  another  bank  which  eventually  cashed  the  certified  check  and  substi- 
tuted its  own  certificate  of  deposit,  it  was  held  that  the  tracing  was  unsuc- 
cessful so  far  as  it  sought  to  hold  the  other  bank  which  had  substituted 
its  own  certificate  of  deposit,  but  was  successful  as  to  the  balance  remain- 
ing in  the  first  bank,  in  which  the  claimants  were  entitled  to  share  pro  rata.* 

Also  the  fund  must  continue  to  exist :  the  doctrine  of  tracing  trust  funds 
will  not  permit  the  affixing  of  a  trust  upon  property  of  a  different  species,^ 
unless  such  property  be  proved  to  be  the  direct  product  of  the  fund. 

The  burden  of  proof  in  the  tracing  is  upon  the  claimant. i** 

But  a  deposition  for  proof  of  debt  is  not  prima  facie  evidence. 

In  re  Jones,  18  A.  B.  R.  208,  151  Fed.  108  (D.  C.  Mich.)  :  "The  referee  rightly 
refused  to  allow  priority  upon  the  ground  that  the  estate  in  the  hands  of  the  trustee 
in   bankruptcy   had   been    increased   by   the   amount    of   the  guardianship     funds, 

7.   Impliedly,  In  re  Wilkesbarre  Furn.  R.  208  (D.  C.  Mich.).    «Compare,  §  1884; 

Mfg.  Co.,  12  A.  B.  R.  472,  130  Fed.  796  Block,   trustee,  v.   Rice,  trustee,   21   A. 

(D.  C.  Penn.).  B.    R.    691,    167    Fed.    693    (D.    C.    Pa.), 

S.    In  re  Mclntyre  &  Co.,  26  A.  B.  R.  quoted    supra;    In    re    Kearney,    21    A- 

51,  185  Fed.  96  (C.  C.  A.  N.  Y.),  quoted  B.    R.   721,   167   Fe'd.   995    (D.     C.    Pa.), 

at  §  1883.  quoted  supra;  In  re  Acheson  Co.,  22  A. 

9.  In  re  Stewart,  34  A.  B.  R.  474,178  B.  R.  338,  170  Fed.  427  (C.  C.  A.  Ore.), 
Fed.  463  (D.  C.  N.  Y.),  quoted  at  §  quoted  post,  §  1884;  In  re  Stewart,  24 
1884.  A.  B.  R.  474,  178  Fed.  463  (D.  C.  N.  Y.), 

10.  In  re  Marsh,  8  A.  B.  R.  576,  116.  quoted  also  at  §  1884;  In  re  J.  V.  Lind- 
Fed.  396  (D.  C.  Conn.);  In  re  MuUi-  sley  &  Co.,  35  A.  B.  R.  239,  185  Fed. 
gan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.      684  (D.  C.  Mich.). 

Mass.);  impliedly,  In  re  Jones,  18  A.  B. 
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through  the  mingling  of  the  same  by  the  guardian  with  his  own  assets.  Had 
the  allegations  referred  to  been  proven  the  priority  claimed  might  have  been 
established.  *  *  *  But  no  proofs  were  introduced  in  support  of  the  allega- 
tions mentioned.  The  certificate  of  the  referee  is  express  that  'No  proof  was 
submitted  aside  from  proof  of  claim  originally  filed,'  and  that  the  'claim  was 
submitted  upon  such  proof  and  argument  of  counsel.' 

"It  is  contended  by  the  petitioner  that,  as  the  petition  was  sworn  to,  the  truth 
of  the  allegation  in  question  is  prima  facie  established  upon  the  principle  that 
the  sworn  proof  of  claim  against  the  bankrupt  is  prima  facie  evidence  of  its 
allegations,  even  if  objected  to.  This  is  undoubtedly  the  rule,  as  applied  to  the 
proof  of  the  claim  itself  as  a  general  claim,  considered  apart  from  the  question 
of  priority.'' 

But  compare,  obiter,  wherein  the  court  seems  to  fail  to  note  that  the  depo- 
sition is,  at  best,  merely  prima  facie  proof  of  "debt,"  not  proof  of  ''conversion,'' 
In  re  Mclntyre  &  Co.,  24  A.  B.  R.  1,  176  Fed.  553  (C.  C.  A.  N.  Y.) :  "He  con- 
tends, however,  that  the  allegations  of  his  proof  of  claim  constituted  prima 
facie  evidence  of  conversion  and  that  the  burden  was  upon  those  objecting  to 
his  claim  to  show  that  the  bankrupts  at  all  times  had  their  shares  or  their 
equivalent  in  their  possession  or  under  their  control.  Concededly  this  was  not 
afifirmatively  shown,  and,  consequently,  he  urges  that  his  claim  must  stand  as 
established.  It  is  undoubtedly  true  that  a  sworn  proof  of  claim  has  probative 
force.  It  is  prima  facie  evidence  of  its  allegations  even  when  objected  to. 
Ihere  would,  therefore,  be  much  force  in  the  claimant's  contention  if  he  had 
taken  the  same  position  before  the  referee.  He  might  properly  have  stood 
upon  his  proof  of  claim  and  have  insisted  that  the  objections  should  go  forward. 
But  he  did  not  do  so.  He  oflfered  to  establish  the  allegations  of  his  proof  of 
claim  by  the  entries  in  the  stock  record  book  and  contended  that  the  inference 
to  be  drawn  therefrom  supported  the  charge  of  conversion.  Having  thus  at- 
tempted to  establish  the  allegations  in  his  proof  of  claim,  he  cannot  be  per- 
mitted to  use  those  very  allegations  to  supply  the  deficiencies  in  his  testimony. 
A  proof  of  claim  may  have  some  probative  force  but  it  certainly  should  not  be 
regarded  as  self-proving  unless  relied  upon." 

The  rule  as  to  the  tracmg  of  trust  funds  is  founded  on  equity  and  is  not 
dependent  on  contract ;  and  where  a  trust  fund  is  mingled  with  the  prop- 
erty of  the  trustee,  the  question  whether  the  owner  of  the  fund  is  en- 
titled to  a  preference  does  not  depend  upon  the  construction  of  any  con- 
tract between  the  parties,  but  upon  a  rule  of  preference  in  equity;  and  as 
to  that  the  federal  decisions  must  control  and  not  those  of  the  State  where 
the  contract  was  made.^^ 

11.    Plow   Co.  V.  McDavid,   14  A.   B.  Carolina  Car  Co.,  11  A.  B.  R.  490,  127 

R.   653,   137   Fed.   802   (C.   C.  A.   Mo.);  Fed.  178  (D.  C.  N.  Car.). 
In  re  Dorr,  31  A.  B.  R.  753  (Ref.  Calif.).  (c)      Partner    misappropriating   firm 

Instances     of    tracing    alleged    trust-  assets  to  make  good  a  shortage  in  his 

funds  successfully  and  unsuccessfully:  accounts    as     trustee    in     bankruptcy, 

(a)  Proceeds  of  collaterals;  In  re  obiter.  In  re  Wilkesbarre  Furn.  Mfg 
Marsh,  8  A.  B.  R.  576,  116  Fed.  396  (D.  Co.,  12  A.  B.  R.  472,  130  Fed.  796  (D. 
C.  Conn.).  C.  Penn.). 

(b)  Conditional  subscription  to  ad-  (d)  Factors'  and  principals'  funds 
ditional  stock  to  pay  off  debts,  the  sub-  commingled,  Bills  v.  Schliep,  11  A.  B. 
scription  being  conditional  on  all  pay-  R.  607,  137  Fed.  103  (C.  C.  A.  N.  Y.) ; 
ing  in  a  like  per  cent,  the  money  to  be  Ryttenberg  v.  Schaefer,  11  A.  B.  R.  652, 
returned  on  failure  to  so  pay  in,  some  131  Fed.  313  (D.  C.  N.  Y.). 

fail  to  pay  in.     Those  paying  in  were  (e)   Following  proceeds  of  converted 

entitled   to   recover   in   full.      In   re    K.       shares  of  stock,  In  re  Boiling,  17  A.  B. 
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In  re  Berry  &  Co.,  16  A.  B.  R.  567  (S.  C,  17  A.  B.  R.  491,  149  Fed.  208,  C. 
C.  A.  N.  Y.) :  "The  rule  invoked  by  the  District  Court  is  well  stated  by  Judge 
Story:  'The  receiving  of  money,  which  consistently  with  conscience  cannot 
be  retained,  is  in  equity  sufficient  to  raise  a  trust  in  favor  of  the  party  for 
Vhom,  or  on  whose  account,  it  was  received.     This  is  the  governing  principle 


R.  399  (D.  C.  Va.);  In  re  Graff,  8  A.  B. 
R.  744,  117  Fed.  343  (D.  C.  N.  Y.).  Also 
similar  stock  bought,  after  conversion 
taf  customer's  stock,  presumed  bought 
to  replace  converted  shares.  In  re 
Brown  &  Co.,  22  A.  B.  R.  659,  171  Fed. 
281  (D.  C.  N.  Y.). 

(f)  Consigned  goods  sold  partly  by 
tankrupt,  partly  by  assignee  before 
bankruptcy.  In  re  McCallum,  7  A.  B. 
R.  596,  113  Fed.  393  (D.  C.  Penn.). 

(g)  Consigned,  or  trust,  goods  sold 
and  proceeds  lost  in  stock  speculation. 
In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed. 
715  (D.  C.  Mass.). 

(h)  Township  treasurer  depositing 
public  moneys  with  private  banker  who 
becomes  bankrupt,   In  re  Smart,   14  A. 

B.  R.  672,  136  Fed.  974  (D.  C.  Ohio). 
Compare,  In  re  Salmon  &  Salmon,  16 
A.  B.  R.  636  (D.  C.  Mo.,  on  review  sub 
nom.     In  re  Blake,  17  A.  B.  R.  668). 

(i)  Township  treasurer  becoming 
bankrupt,  having  .  commingled  public 
moneys  with  his  private  funds.  Smith 
V.  Township,  17  A.  B.  R.  475,  150  Fed. 
357  (C.  C.  A.  Mich.). 

(j)  Recovering  public  moneys  de- 
posited with  bankrupt  bank  where  col- 
lusive and  fraudulent  combination  ex- 
isted among  banks.  In  re  Salmon  & 
Salmon,  16  A.  B.  R.  626,  143  Fed.  395 
(D.  C.  Mo.). 

(k)  Draft  drawn  by  landlord  on 
agent  for  future  rents  and  discounted 
at  bank,  held  to  be  an  equitable  assign- 
ment of  the  rents  when  they  later  arise 
and  to  be  good  against  the  landlord's 
trustee  in  bankruptcy,  In  re  Oliver,  13 
A.  B.  R.  694,  132  Fed.  588  (D.  C.  Tex.). 

(1)  Money  paid  to  bankrupt  by  mu- 
tual mistake.  In  re  Collisi,  1  A.  B.  R. 
625   (Ref.  Mich.). 

(m)  Bank  remitting  to  bankrupts  the 
proceeds  of  a  collection,  in  ignorance 
of  the  bankrupt's  retention  of  the  pro- 
ceeds of  a  counter  collection;  no  trust. 
In  re  Northrup,  20  A.  B.  R.  86,  159  Fed. 
686  (C.  C.  A.  N.  Y.). 

(n)  Infant  repudiating  contract  6f 
employment  may  not  have  priority  not 
allowed  by  §  64  (b)  on  the  theory  that 
he. is  asking  for  the  proceeds  of  labor, 
title  to  which,  by  the  repudiation,  did 
not  pass  to  the  trustee,  In  re  Hunten- 
berg.  18  A.  B.  R.  697,  153  Fed.  768  (D. 

C.  N.  Y.). 

(o)  Proceeds  of  note  and  stock  held 
by  bankrupts  as  trustees  under  a  will 


but  "loaned"  to  themselves.  Hatch  v. 
Curtin,  19  A.  B.  R.  83,  154  Fed.  791  (C. 
C.  A.  Mass.). 

(p)  Notes,  accounts  and  other  pro- 
ceeds of  sale  of  goods,  where  the  con- 
tract provided  that  the  goods  should 
remain  the  property  of  the  seller  until 
sold  and  that  the  proceeds  of  sale  in- 
cluding notes,  accounts,  etc.,  should  be 
kept  separate  as  a  trust  fund  l:o  be 
turned  over  to  the  seller  as  collateral 
security.  In  re  McGehee,  31  A.  B.  R. 
656,  166  Fed.  938  (D.  C.  Ga.). 

(q)  Trustee  in  bankruptcy  himself 
becoming  bankrupt — funds  of  estate 
not  successfully  traced.  Block,  Trustee 
V.  Rice,  Trustee,  21  A.  B.  R.  691,  167 
Fed.  693  (D.  C.  Pa.),  quoted  at  §§  1883, 
1884. 

(r)  Money  loaned  to  pay  for  license 
not  traced.  In  re  Kearney,  21  A.  B.  R. 
731,  167  Fed.  995  (D.  C.  Pa.). 

(s)  Funds  of  a  grocers'  association 
deposited  by  its  treasurer  in  the  funds 
of  a  trading  corporation  of  which  he 
was  also  president  and  which  became 
bankrupt.  In  re  Smith,  Thorndyke  & 
brown,  22  A.  B.  R.  350,  170  Fed.  900 
(C.  C.  A.  Wis.). 

(t)  Stock  paid  for  by  customer  but 
still  in  hands  of  correspondent  of  stock- 
broker in  another  city,  who  is  retain- 
ing it  as  security  for  unpaid  balance  be- 
tween correspondent  and  bankrupt, 
bankrupt  having  failed  to  remit  price, 
such  correspondent  also  having  lien  on 
bankrupt's  stock  exchange  seat.  In  re 
Meadows,  Williams  &  Co.,  23  A.  B  R. 
124,  173  Fed.  694  (D.  C.  N.  Y.). 

(u)  In  re  Berry  &  Co.,  16  A..B.  R. 
567;  S.  C,  17  A.  B.  R.  491,  148  Fed. 
308   (C.  C.  A.  N.  Y.). 

(v)  Money  collected  for  thjrd  party 
on  eve  of  bankruptcy  of  the  collector. 
Smith  V.  Mottley,  17  A.  B.  R.  864  (C. 
C.   A.   Ohio). 

(w)  Sale  of  merchandise  in  bulk  un- 
der statutes  requiring  notices  to  credit- 
ors, etc.,  where  the  purchaser  goes  into 
bankruptcy,  the  seller  having  complied 
with  the  law  as  to  the  giving  of  notice: 
the  merchandise  and  its  proceeds  (less 
proportionate  expenses)  constitute  a 
trust  fund  for  the  creditors  of  the 
seller,  In  re  Gaskill,  12  A.  B.  R.  251, 
130   Fed.   235    (D.   C.  Wash.). 

(x)  Proceeds  of  property  sold  as  del 
credere  agent,  kept  separate  from  gen- 
eral  estate  but   commingled   with  pro- 
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in  all  such  cases.  And,  therefore,  whenever  any  interest  arises  the  true  ques- 
tion is  not  whether  money  has  been  received  by  a  party,  of  which  he  could 
not  have  compelled  the  payment,  but  whether  he  can  now,  with  a  safe  con- 
science, ex  sequo  et  bono,  retain  it.  Illustrations  of  this  doctrine  are  familiar 
in  cases  of  money  paid  by  accident  or  mistake  or  fraud.  *  *  *  Still,  however, 
there  are  many  cases  of  this  sort,  where  it  is  indispensable  to  resort  to  courts 
of  equity  for  adequate  relief,  and  especially  where  the  transactions  are  com^ 
plicated,   and  a  discovery  from  the  defendants   is   requisite.' " 

And  the  rules  are  not  altered  by  the  bankruptcy  of  the  holder  of  the 
fund,  for  neither  by  the  bankrupt's  "transfer  by  any  means"  nor  by  any 
levy  "under  judicial  process"  could  the  cestui  que  trust  be  deprived  of  the 
right,  and  it  is  only  as  to  property  that  could  be  so  transferred  or  levied 
on  that  title  passes  to  the  trustee. 

In  re  Royea,  16  A.  B.  R.  143  (D.  C.  Wash.):  "Section  70  (a)  prescribes  the  rule 
to  be  applied  in  the  determination  of  questions  as  to  what  property  vests  in 
the  trustee  of  a  bankrupt's  estate.  The  rule  of  the  statute  is  that  the  trustee 
shall  be  vested  by  operation  of  law  with  the  title  of  the  bankrupt  as  of  the 
date  he  was  adjudged  a  bankrupt,  to  property,  not  exempt,  which  prior  to 
the  filing  of  the  petition  he  could  by  any  means  have  transferred  or  which  might 
have  been  levied  upon  and  sold  under  judicial  process  against  him. 

"Consideration  of  this  rule  leads  to  the  inquiry  whether  the  bankrupt,  after 
he  had  become  insolvent  and  immediately  before  the  petition  was  filed,  could 
have  transferred  the  balance  to  his  credit  in  the  bank,  so  as  to  have  defeated 
the  petitioner  in  a  suit  in  equity  to  reclaim  his  part  of  it,  or  whether  an  at- 
taching or  execution  creditor,  by  levying  upon  the  balance  in  the  bank  under 
judicial  process  against  the  bankrupt,  could  have  divested  the  petitioner  of  his 
beneficial  interest  in  the  fund?     To  this  inquiry  equity  gives  a  negative  answer." 

And  the  rule  does  not  differ,  where  the  trust  funds  have  been  rightfully 
acquired,  from  what  it  is  where  they  have  been  wrongfully  acquired. 

Smith  V.  Mottley,  17  A.  B.  R.  866,  150  Fed.  266  (C.  C.  A.  Ohio):  "But  it 
makes  no  difference  in  the  application  of  the  principle  of  that  decision  that 
in  one  instance  the  wrongdoer  was  lawfully  in  the  possession  of  the  property 
and  in  the  other  not.  The  critical  fact  is  in  the  wrongful  appropriation  by  one 
party  of  the  property  of  another  by  mingling  it  indistinguishably  with  his  own, 
and  it  is  not  ordinarily  important  by  what  means  he  became  possessed  of  the 
property." 

But  a  trust  must  exist,  else  tracing  will  not  avail.^^ 

In  re  Northrup,  20  A.  B.  R.  86,  159  Fed.  686  (C.  C.  A.  N.  Y.) :  "The  con- 
versation   was    wholly    inadequate    to    vest    in    the    Syracuse    Bank    any    title — 

ceeds  of  similar  sales.     In  re  Taft,   13  neous    mortgage    to    secure     purchase 

A.  B.  R.  417,  133  Fed.  511,  66  C.  C.  A.  price,   disregarded  and  goods  commin- 

385.  gled,   seller  has  lien  on  whole.     In   re 

(y)   Conversion  of  goods  taken  from  Hennis,  17  A.  B.  R.  889  (Ref.  N.  Car.), 

carrier  by  buyer  before  payment  where  12.  No  tracing  of  money  paid,  where 

sold  C.  O.  D.     Erie  R.  R.  v.  Dial,  15  annuity  purchased  in  fraud  of  creditors 

A.   B.   R.   559,   140   Fed.   689    (C.   C.   A.  set  aside.     Smith  v.  Mut.  Life  Ins.  Co., 

Ohio).  34  A.   B.   R.   514,   178   Fed.   510    (C.   C. 

(z)   Agreement  to  give  contempora-  Mass.). 


§    1883  SUMMARY    JURISDICTION.  1813 

equitable    or    other — in    the    collections    which    it    remitted    for,    or    to    operate 
as  a  substitution  of  funds.     It  did  not  constitute  a  declaration  of  trust." 

And  in  the  absence  of  an  express  trust  there  must  be  some  breach  of 
good  faith,  or  some  fraud  or  unconscientious  conduct  to  give  rise  to  the 
equity. 

In  re  Smith,  Thorndyke  &  Brown,  20  A.  B.  R.  313,  159  Fed.  368  (D.  C.  Wis.)  : 
"It  is  sometimes  profitable  to  lay  aside  elaborate  briefs,  burdened  with  a  mul- 
titude of  citations,  and  refer  to  an  elementary  principle,  which  is,  after  all,  the 
pivot  upon  which  the  case  must  turn.  Much  has  been  said  in  the  argument 
about  trusts  and  trustees,  trust  moneys,  etc.  As  applied  to  this  case  the  word 
'trust'  is  little  more  than  a  figure  of  speech.  It  is  called  by  the  law  writers  a 
constructive  trust.  Mr.  Pomeroy,  in  his  work  on  Equitable  Jurisprudence  (sec- 
tion 1044),  uses  the  term  'trust  in  invitum,'  and  the  learned  author  well  describes 
how  and  why  the  court  of  equity  has  resorted  to  this  fiction  to  facilitate  its 
peculiar  jurisdiction  and  to  work  out  justice  in  peculiar  cases.  It  is  elementary 
that,  in  every  instance  where  the  court  creates  this  quasi  trust  relation,  it  must 
iind  either  actual  fraud  or  some  unconscientious  conduct.  In  such  case  the 
court  will  fasten  upon  the  property  in  the  hands  of  the  offending  party  and 
will  convert  him  into  a  trustee  of  the  legal  title.  It  may  be  nothing  more 
than  a  breach  of  good  faith,  as  a  mingling  by  an  agent  of  the  funds  of  his 
principle  with  his  own  moneys,  or  the  receipt  of  a  deposit  by  the  officers  of  a 
bank  when  they  know  the  bank  to  be  hopelessly  insolvent.  There  are  innum- 
erable variations  of  tortious  conduct  which  will  warrant  this  interposition  of  a 
court  of  equity;  but  in  ev.ery  such  case  there  must  be  at  the  bottom  some  unfair 
dealing  or  wrongdoing.  In  the  instant  case  the  evidence  shows  without  con- 
tradiction that  Smith,  as  treasurer  of  the  Grocers'  Association,  was  at  liberty 
to  deposit  its  funds  with  the  Smith,  Ihorndyke  &  Brown  Company,  that  such 
company  were  to  use  such  funds,  and  that  disbursements  therefrom  were  to  be 
made  by  checks  upon  such  company;  in  other  words,  nothing  has  been  done 
either  by  Smith,  or  the  Smith,  Thorndyke  &  Brown  Company,  which  was  not 
Contemplated  by  the  parties,  and  therefore  there  would  appear  to  be  no  just 
occasion  for  the  application  of  the  trust  doctrine." 

And  a  mere  general  deposit,  giving  rise  to  the  relation  of  debtor  and 
creditor  rather  than  to  that  of  bailee  and  bailor,  or  trustee  and  cestui  qui 
trust,  will  not  constitute  a  "trust  fund."  ^^ 

But  the  doctrine  is.  well  established  that  the  receiving  of  deposits  by  a 
bank  on  the  eve  of  insolvency  with  knowledge  of  such  insolvent  condition, 
does  not  give  rise  to  the  relation  of  debtor  and  creditor  but  produces  a 
trust  fund  reclaimable  by  the  depositor. 

In  re  Silver,  31  A.  B.  R.  106,  308  Fed.  797  (D.  C.  Ohio):  "We  hold  then  that 
the  facts  surrounding  this  transaction  justified  petitioners'  claim  that  the  bankrupt 
legally  knew  of  the  insolvency  of  hSs  business  when  he  received  the  deposits  in 
question.  The  implied  contract,  therefore,  which  ordinarily  arises  to  create  the 
relation  of  debtor  and  creditor  when  deposits  are  made  in  a  banking  institution 

13.  But  a  bank  receiving  deposits  insolvent;  St.  Louis  &  San  Francisco 
holds  itself  out  thereby  as  solvent,  and  Ry.  Co.  v.  Johnston,  133  U.  S.  566,  576. 
is  guilty  of  fraud  if  it  knows  that  it  is 


•1814  REMINGTON    ON    BANKRUPTCY.  §    1884 

never  was  created,  and  a  trust  impressed  upon  these  funds  in  behalf  of  these 
several  depositors  is  the  equitable  result  of  these  transactions." 

In  re  Smith,  Thorndyke  &  Brown,  30  A.  B.  R.  313,  159  Fed.  368  (D.  C. 
Wis.) :  "The  Grocers'  Association  had  practically  consented  to  employ  Smith, 
Thorndyke  &  Brown  as  a  bank.  *  *  *  There  is  in  the  present  case  no  sem- 
blance of  bailment,  because  the  deposit  was  general,  not  special.  All  that  was 
required  of  Smith,  Thorndyke  &  Brown  Company  was  to  return  on  demand  an 
equivalent  sum.  Can  there  be .  any  doubt,  therefore,  that  as  between  these 
original  parties  there  subsisted  the  relation  of  debtor  and  creditor?  And,  if  so,' 
Mrs.  Smith  by  virtue  of  her  assignment  became  a  creditor,  and  must  share  pari 
passu  with  other  creditors  under  the  terms  of  the  Bankruptcy  Act." 

In  re  Nichols,  22  A.  B.  R.  216,  166  Fed.  603  (D.  C.  N.  Y.) :  "Wheeler 
drew  his  checks  against  this  from  time  to  time,  and  it  appears  from  the  book 
that  at  times  he  made  an  overdraft,  and  that  at  other  times  there  was  a 
large  amount  to  his  credit.  There  was  no  agreement  that  Nichols  should 
hold  and  keep  these  moneys  separate  and  distinct  from  his  other  funds, 
or  that  he  should  not  use  them  in  the  usual  course  of  his  banking  business. 
The  relation  of  the  parties  was  that  of  debtor  and  creditor.  Nichols,  of 
course,  knew  that  he  was  rgceiving  the  funds  of  the  town,  as  he  knew  that 
Wheeler  was  the  supervisor  thereof,  and  that  the  funds  deposited  by  Wheeler 
as  supervisor  were  held  by  him  in  that  capacity,  and  for  the  town  and  the  school 
districts,  etc.  This,  however,  gave  Wheeler  no  lien  of  claim  upon  the  funds  or 
moneys  of  Nichols.  So  far  as  capable  of  identification  Wheeler  could  have  held 
the  funds  as  against  the  other  creditors  of  the  bankrupt,  but  no  further." 

The  Amendment  of  1910  to  §  47a  (2),  endowing  the  trustee  with  the 
rights  of  a  creditor  "armed  with  process,"  does  not,  in  general,  affect  the 
right  to  trace  trust  funds. 

In  re  Dunn  &  Co.,  38  A.  B.  R.  127,  193  Fed.  213  CD.  C.  Ark.):  "The  next 
question  to  be  determined  is:  What  is  the  effect  of  the  amendatory  act  of 
1910?  *  *  *  The  trustee,  therefore,  is  entitled  to  the  same  rights  an  execution 
creditor  would  have  if  the  money  in  controversy  had  been  seized  by  an  officer 
under  writ  of  attachment  of  execution,  or  if  deposited  in  the  bank,  a  writ  of 
garnishment  had  been  served  on  the  depository.  Would  such  proceedings  de- 
feat the  claim  of  intervener?     *     *    * 

"An  attaching  or  execution  creditor  is  not  a  bona  fide  purchaser  entitled  to 
the  protection  the  law  affords  such  purchasers.  He  can  only  acquire  by  the 
seizure  such  titles  or  interest  as  the  execution  defendant  has.  The  rule  that, 
as  money  has  no  earmarks,  every  one  is  to  be  treated  as  an  innocent  purchaser, 
has  been  modified  in  cases  of  this  nature.'' 

§  1884.  Commingling  of  Trust  Funds  or  Trust  Property. — If  the 

proceeds  of  the  trust  fund  are  deposited  in  bank  to  the  bankrupt's  general 
account,  or  otherwise  commingled  with  the  bankrupt's  own  funds,  the 
amount  may  be  ordered  paid  over  in  full,  notwithstanding  the  commingling, 
for  the  trust  funds  will  have  priority  over  those  not  trust  funds. i* 

14.  In  re  Berry  &  Co.,  16  A.  B.  R.  564,  a    bank   to    secure    his    own    debt    and 

146  Fed.  633  (S.  C,  17  A.  B.  R.  591,  C.  thereafter  became  bankrupt:  the  court 

C.  A.  N.  Y.).  held   the   pledgor   might   recover   from 

Hutchinson  v.  LeRoy,  8  A.  B.  R.  20  the  trustee  the  proceeds  of  the  sale  of 

(C.    C.    A.    Mass.) :      In    this    case    a  the  stock  if  he  could  trace  them  into 

pledgee  of  stock  re-pledged  the  stock  to  the  trustee's  hands,  less  the  re-pledgee's 
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In  re  Dunn  &  Co.,  28  A.  B.  R.  127,  193  Fed.  312  (D.  C.  Ark.):  "Nor  could 
there  be  any  doubt  that  trust  funds  which  have  been  fraudulently  diverted  or 
appropriated  can  be  recovered  of  a  receiver  whenever  such  funds  are  suscep- 
tible of  identification  in  the  hands  of  the  possessor,  or,  if  they  have  been  in- 
termingled with  the  general  funds  of  the  trustee  so  as  to  render  their  identifica- 
tion impossible,  a  court  of  equity  (and  bankruptcy  courts  are  courts  of  equity  in 
proceedings  of  this  nature)  will  follow  them  and  decree  restitution  to  the  cestui 
<}ue  trust  if  the  unlawful  appropriation  of  the  trust  fund  resulted  in  swelling  or 
increasing  the  assets  of  the  insolvent  and  came  to  the  possession  of  the  trustee." 
This  case  quoted  further  post,  this  section,  and  ante,  §  1883. 

In  re  Woods  and  Malone,  9  A.  B.  R.  615,  121  Fed.  599  (D.  C.  Ga.) :  "The 
doctrine  of  Lord  Ellenborough  that  this  principle  does  not  apply,  when  the 
•subject  is  turned  into  money  and  confounded  in  a  general  mass  of  the  same 
•description,  is  repudiated,  for  said  the  learned  Master  of  the  Rolls:  'Equity 
■will  follow  the  money  even  if  put  into  a  bag  or  undistinguishable  mass,  by 
taking  out  the  same  quantity.  And  the  doctrine  that  money  has  no  earmark 
must  be  taken  as  subject  to  the  application  of  this  rule.'  " 

In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.):  "Still  again,  if  the 
trust  fund  has  been  mingled  with  funds  which  belong  to  the  defaulting  trustee, 
■and  the  mingled  mass  has  been  converted  into  property  which  exists  in  specie, 
the  cestui  has  a  claim  upon  this  property  by  way  of  lien  for  the  replacement 
of  the  trust  fund  advanced  for  the  purchase,  or  by  way  of  equitable  ownership 
■of  an  aliquot  part  of  the  property,  either  or  both.  For  the  purposes  of  this 
■discussion,  it  matters  not  which.  This  principle  is  apparently  questioned  in 
iitchfield  V.  Ballou,  114  U.  S.  190,  195;  but  the  doubt  must  be  limited  to  the 
particular  case,  as  the  principle  has  been  abundantly  recognized.  The  recog- 
nition has  been  most  complete  where  the  trustee  has  mingled  in  one  bank  de- 
posit the  trust  fund  and  moneys  of  his  own.  Whatever  may  have  been  his 
actual  intention,  he  will  be  presumed  to  have  acted  honestly,  so  far  as  the  state 
•of  the  account  allows  the  presumption.  His  drafts  against  the  deposit  thus 
mingled  are  taken  to  be  applied  to  his  own  share  of  the  deposit  until  that  share 
is  exhausted,  and  what  is  left  is  taken  to  belong  in  equity  to  the  cestui  que 
trust.  The  rule  thus  stated  is  not  undisputed  (see  Steamboat  Co.  v.  Locke, 
73  Me.  370),  but  it  is  supported  by  the  weight  of  authority.  Bank  v.  Peters, 
133  N.  Y.  372,  25  N.  E.  319;  Mercantile  Trust  Co.  v.  St.  Louis  &  S.  F.  R.  Co. 
<C.   C),  99  Fed.  485;   Bank  v.   Roller,   85   Md.   495,  37  Atl.   30,  36   L.   R.   A.   767, 

•claim    and    the    original    debt    due    the  In  re  Stewart,  34  A.  B.   R.  474,  178 

Tjankrupt,  where  at  all  times  the  trustee  Fed.  463  (D.  C.  N.  Y.),  quoted  in  this 

"had,  enough  in  his  hands  to  cover  such  same    section;     instance,    In     re   City 

^amount.  Bank,    35    A.    B.    R.    276,    186   Fed.    250 

Smith   V.    Mottley,    17   A.    B.   R.   863,  (D.  C.  Mich.). 

150   Fed.  366   (C.   C.  A.   Ohio).     Com-  [England]    Knatchbull  v.  Hallett,  13 

pare.   In  re   Swift,   Ex  parte   LeRoy,   5  Ch.  Div.  696,  36  Eng.  Rep. -779:     "If  a 

A.  B.  R.  332  (Ref.  Mass.);  inferentially,  person  who  holds  money  as  a  trustee, 

In  re   Graff,  8  A.   B.  R.  744   (D.   C.   N.  or   in   a  fiduciary  character,  pays   it  to 

Y.).  his  account  at  his  bankers  and  mixes  it 

In  re  McGehee,  21  A.  B.  R.  656,  166  with  his  money,  and  afterwards  draws 
Fed.  928  (D.  C.  Ga.),  quoted  at  §  1883,  out  sums  by  check  in  the  ordinary  man- 
is  not  contra,  for  there,  doubtless,  the  ner.  Held,  that  the  rules  *  *  *  at- 
""general  fund"  mentioned  did  not  refer  tributing  the  first  drawings  out  to  the 
CO  an  existent  actual  fund  or  deposit,  first  payments  in,  does  not  apply,  and 
Taut  probably  referred  to  the  fact  that  that  the  drawer  must  be  taken  to  have 
the  proceeds  had  already  been  spent  drawn  out  his  own  money  in  prefer- 
for  general  purposes.  See,  obiter.  In  ence  to  the  trust  money." 
re  A.  O.  Brown,  23  A.  B.  R.  423,  175 
F'ed.  769  (C.  C.  A.  N.  Y.). 
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60  Am.  St.  Rep.  344;  In  re  Hallett's  Estate,  13  Ch.  Div.  696,  36  Eng.  Rep.  779; 
McMahon  v.  Fetherstonhaugh  (1895),  1  Ir.  R.  83.  In  some  cases,  indeed,  this 
rule  concerning  bank  deposits  has  been  extended  to  cases  in  which  the  bank 
itself  is  tlie  defaulting  trustee.  The  cestui  has  sometimes  been  allowed  a 
charge  prior  to  that  of  the  general  creditors  upon  the  general  cash  assets  of 
the  defaulting  bank,  or  upon  the  minimum  value  of  these  cash  assets  since  the 
date  of  the  trust  deposit.  If  since  that  date  the  cash  assets  have  at  any  time 
fallen  below  the  amount  of  the  trust  deposit,  it  has  been  held  that  the  trust 
fund  has  been  finally  dissipated  to  that  extent.  Merchants'  Bank  v.  School 
Dist,  36  C.  C.  A.  432,  94  Fed.  705;  Commissioners  v.  Wilkinson,  119  Mich.  655; 
Bank  v.  Weens,  69  Tex.  489.  See  Bank  v.  Down  (C.  C),  38  Fed.  172;  Appeal 
of  Carmany,   166   Pa.   632."  ' 

lo  same  effect,  Erie  R.  R.  v.  Dial,  15  A.  B.  R.  559,  140  Fed.  689  (C.  C.  A. 
Ohio) :  "Knowing  that  these  goods  could  not  be  lawfully  taken  until  they  were 
paid  for,  and  that  the  railroad  company  had  no  authority  to  deliver  them  with- 
out payment,  the  rubber  company  seized  an  opportunity  for  wrongfully  obtain- 
ing possessiofi  of  the  goods  and  proceeded  to  commingle  them  with  its  own. 
The  title  of  the  shippers  was  not  divested  by  this  trespass.  It  did  not  convert  the 
railroad  company  into  a  debtor  to  the  shippers,  whatever  the  liability  of  the 
railroad  company  for  negligence  might  be,  or  the  rubber  company  into  a  debtor 
of  the  railroad  company. 

"The  trustees  say  that  the  rubber  company  converted  the  rubber  into  tires 
and  commingled  them  with  other  tires  which  it  had  on  hand,  and  that  the  prop- 
erty can  be  no  longer  identified.  But  the  vendors  of  the  rubber  never  consented 
to  this.  In  a  common-law  court  this  might,  as  between  the  owners  and  the 
trespasser,  have  given  title  to  the  owners  of  the  whole  mass  of  tires,  if  they 
were  indistinguishable.  But  a  court  of  equity,  for  the  purpose  of  saving  to 
creditors  that  value  which  attached  to  the  things  before  owned  by  the  tres- 
passer, will  forbear  to  enforce  a  confiscation,  and,  instead,  will  accord  a  lien 
to  the  owner  upon  the  mass  for  the  value  of  the  things  converted.  We  had 
occasion  to  consider  this  subject  in  Holder  v.  Western  German  Bank,  136  Fed. 
90,  68  C.  C.  A.  554,  where  we  held,  upon  the  authority  of  Knatchbull  v.  Hallett, 
13  Ch.  Div.  696,  36  Eng.  Rep.  779,  and  National  Bank  v.  Insurance  Co.,  104 
U.  S.  54,  that,  where  the  tort-feasor  had  mingled  the  property  of  the  owner  with 
his  own,  a  lien  would  attach  to  the  mass  pro  tanto.  The  assets  came  to  the 
trustee  in  this  condition.  His  interest  therein  is  no  other  nor  greater  than  that 
of  the  bankrupt,  except  where  the  bankrupt  has  conveyed  his  'property  with 
intent  to  defraud  his  creditors." 

Smith  V.  Township,  17  A.  B.  R.  749,  150  Fed.  257  (C.  C.  A.  Mich.):  "When 
the  commingled  property  is  of  more  value  than  that  wrongfully  taken,  it  is 
equitable  that  the  excess  should  go  to  the  creditors  of  the  wrongdoer,  although 
,by  the  strict  rule  of  the  common  law  the  whole  mass  might  become  the  prop- 
erty of  the  innocent  owner  of  the  portion  misappropriated.  Justice  requires 
that  the  rights  of  innocent  third  parties  having  acquired  the  property,  or  some 
interest  in  it,  for  value,  should  be  protected,  and  against  such  the  rule  is  not  en- 
forced. But  here  the  trustee  stands  in  the  shoes  of  the  bankrupt  and  has  only 
his  rights.  Of  course,  we  are  speaking  of  the  general  rule,  and  do  not  need  to 
notice  the  instances  of  conveyances  and  preferences  fraudulent  as  against  cred- 
itors. And  the  question  is  what  were  the  respective  rights  of  the  township,  and 
the  bankrupt  when  the  creditors  filed  their  petition  against  him.  The  bank- 
rupt's trustee  says  that  it  is  impossible  to  find  out  what  parts  of  the  stock 
of  goods  contain  the  money  of  the  township,  and  this  was  the  difficulty  which 
the  referee  found  and  which   controlled  his   decision.     But   it  was   not   for   the 
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township  to  make  the  distinction.  As  said  by  Chancellor  Kent  in  Hart  v.  Ten 
Eyck,  2  Johns  Ch.  62,  at  page  108,  'If  a  party  having  charge  of  the  property  of 
•others,  so  confounds  it  with  his  own,  that  the  line  of  distinction  cannot  be 
traced,  all  the  inconveniences  of  the  confusion  is  thrown  upon  the  party  who 
produces  it,  and  it  is  for  him  to  distinguish  his  own  property,  or  lose  it.'  That 
case  presented  a  state  of  facts  which  in  this  respect  was  quite  similar  to  those 
which  existed  here.  The  fair  inference  is  that  the  bankrupt  took  the  money 
from  time  to  time,  purchased  goods  and  mingled  them  with  his  stock,  and  out 
of  his  stock  he  sold  parcels,  which  were  not  distinguishable  in  respect  of  the 
means  with  which  they  vvere  bought.  From  the  beginning  of  his  fraudulent 
intermixture  of  his  own  money  and  that  of  the  township,  or  of  goods  which 
may  have  been  bought  with  his  own  money  and  others  bought  with  the  money 
■of  the  township,  if  the  latter  did  not  become  the  owner  of  the  commingled  stock, 
it  had,  at  least,  a  lien  upon  it  for  reimbursement;  and  the  continuance  of  such 
transactions  operated  in  the  same  way." 

In  re  Royea,  16  A.  B.  R.  142,  143  Fed.  182  (D.  C.  Wash.):  "The  main  argu- 
ment in  opposition  to  the  petition  is  that  trust  money  must  be  earmarked  or 
separately  kept  in  order  to  entitle  the  cestui  que  trust  to  reclaim  it,  in  opposi- 
tion to  creditors  of  an  insolvent  debtor,  and  that  where  a  bankrupt  has  mingled 
trust  funds  with  his  own,  so  that  the  identity  of  the  trust  company  is  lost,  the 
beneficiaries   of  the   trust  must  share  pari  passu  with  the   creditors.     *     *     * 

"In  many  of  the  reported  cases  the  cestui  que  trust  failed  to  prove  that  the 
fund  or  property  sought  to  be  impressed  with  the  trust,  in  fact,  included  trust 
money  or  acquisitions  by  reinvestment  or  exchange  of  trust  money  or  prop- 
erty, and  on  that  ground  adverse  decisions  were  rendered,  without  combating 
the  doctrine  of  the  Supreme  Court,  as  expounded  in  the  opinions  by  Mr. 
Justice  ■  Matthews  above  cited.  In  this  case,  although  the  money  cannot  be 
specifically  identified,  the  fund  is  clearly  proved  to  have  been  enlarged  by 
-mingling  trust  money  with  other  money,  and  the  equitable  right  of  the  peti- 
tioner to  reclaim  an  amount  equivalent  to  the  amount  intrusted  is  clear." 

Block,  trustee,  v.  Rice,  trustee,  21  A.  B.  R.  691,  167  Fed.  693  (D.  C.  Pa.): 
"But  the  difficulty  the  defendant  encounters  in  setting  up  that'  defense  here  is 
that  his  right  to  follow  this  trust  fund  in  the  possession  of  Rice  depends  upon 
it  having  been  kept  separate,  or  upon  its  having  been  received  by  him,  deposited 
in  bank,  and  the  net  balance  of  his  bank  account  at  all  times  exceeding  the 
$750.00,  and  this  must  be  made  to  appear  by  him  to  the  satisfaction  of  the  jury. 
The  burden  of  showing  this  rests  upon  him.  I  recall  no  evidence  whatever  in 
the  case  to  this  effect."     Quoted  further  ante,  §  1883. 

In  re  Brunsing,  Tolle  &  Postel,  22  A.  B.  R.  129,  169  Fed.  668  (D.  C.  Calif.): 
"Of  course,  under  this  rule,  it  was  not  incumbent  on  the  depositor,  in  the 
present  case,  to  show  that  the  identical  merchandise  purchased  with  his  money 
passed  into  the  hands  of  the  trustee.  If  such  merchandise  was  commingled  with 
the  bankrupt's  general  stock,  and  this  general  stock  or  the  proceeds  arising  from 
the  sale  thereof,  whether  money,  credits,  or  other  property,  can  -be  shown  to 
form  a  part  of  the  assets  of  the  bankrupt  estate,  the  depositor  would  be  en- 
titled to  an  equitable  preference  in  the  distribution  of  such  estate.  In  the  case 
of  Cavin  v.  Gleason,  105  N.  Y.  256,  11  N.  E.  504,  above  cited,  the  court,  after 
stating  that  it  is  the  general  rule,  as  well  in  a  court  of  equity  as  in  a  court  of 
law,  that  in  order  to  follow  trust  funds  and  subject  them  to  the  operation  of  the 
trust  they  must  be  identified,  proceeded  to  say:  'A  court  of  equity,  in  pursuing 
the  inquiry  and  in  administering  relief,  is  less  hampered  by  technical  dif- 
ficulties than  a  court  of  law,  and  it  may  be  sufficient,  to  entitle  a  party  to 
equitable    preference    in    the    distribution    of    a    fund    in    insolvency,    that    it    ap- 
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pears  that  the  fund  or  property  of  the  insolvent  remaining  for  distribution 
includes  the  proceeds  of  the  trust  estate,  although  it  may  be  impossible  to- 
point  out  the  precise  thing  in  which  the  trust  fund  has  been  invested,  or 
the  precise  time  when  the  conversion  took  place.  The  authorities  require  at 
least  this  degree  of  distinctness  in  the  proof  before  preference  can  be  awarded.'  "■ 
Quoted  further  at  §  1883. 

Compare,  Bills  v.  Schliep,  11  A.  B.  R.  607,  127  Fed.  103  (C.  C.  A.  N.  Y.)  r 
"It  is  immaterial  that  Turle  &  Skidmore  may  have  mingled  the  funds  in  their 
hands  received  from  the  various  shipments,  because  after  such  shipments  and- 
notice  the  law  will  presume  and  a  court  of  equity  would  require  either  that 
Turle  &  Skidmore  should  satisfy  their  claims  out  of  the  other  car  loads  in 
their  hands  before  resorting  to  the  car  loads  in  question,  or  would  be  deemed 
to  have  held  all  proceeds  not  necessary  to  satisfy  their  claims  for  the  use  of  the- 
owners  and  consignors  of  the  cargoes  in  question." 

At  any  rate,  such  will  be  the  case  where  at  no  time  an  adverse  balance 
occurs. IS 

In  re  Berry  &  Co.,  16  A.  B.  R.  567,  146  Fed.  623  (C.  C.  A.  N.  Y.,  S.  C,  17  A. 

B.  R.  591):  "The  account  of  Berry  &  Co.  was  never  overdrawn  during  the  day 
of  November  35;  there  was-  as  much  as  $5,000  to  their  credit  during  that  day 
and  at  no  time  did  the  withdrawals  reduce  the  balance  below  $1,500.  It  is. 
true  that  large  sums  were  checked  out  after  the  deposit  of  the  $1,500,  but  the 
law  presumes  that  the  amounts  withdrawn  were  not  those  impressed  with  the 
trust.  In  other  words,  so  long  as  $1,500  remained  in  the  bank  the  presump- 
tion is  that  it  was  the  trust  fund." 

But  an  adverse  balance  or  an  entire  drawing  out  of  all  funds  occurring 
at  any  time  will  destroy  the  tracing  of  the  fund.^^ 

In  re  Mulligan,  9  A.  B.  R.  8,  116  Fed.  715  (D.  C.  Mass.):  "This  is  not  the 
case  of  a  bank  account,  which,  as  has  been  said,  is  affected  by  a  rather  artifi- 
cial rule.  Moreover,  there  is  no  proof  that  the  requirements  of  that  artifi- 
cial rule  have  here  been  met.  At  some  time  after  the  check  was  handed  ta 
Hornblower,  the  balance  of  the  account  may  have  been  against  the  bankrupt^ 
and  an  adverse  balance  at  any  time  after  the  trust  deposit  is  made  destroys 
the  claim  of  the  cestui  upon  a  bank  account  in  which  trust  funds  and  private 
funds  have  been  mingled.  That  the  funds  were  mingled,  not  by  the  bankrupt 
himself,  but  by  his  broker,  does  not  give  Brown  Bros,  a  better  claim." 

In  re  Smith,  Thorndyke  &  Brown,  20  A.  B.  R.  313,  159  Fed.  368  (D.  C.  Wis.,, 
affirmed  in-  In  re  Smith,  Thorndyke  &  Brown  Co.,  22  A.  B.  R.  350,  170  Fed.  900, 

C.  C.  A.) :  "There  is  another  principle  which  would  be  equally  fatal  to  the 
contention  of  the  claimant.  It  appears  that  in  February,  1907,  the  Smith,. 
Thorndyke  &  Brown  Company,  being  temporarily  embarrassed,  but  supposed 
on  all  hands  to  be  solvent,  called  in  an  attorney  to  look  over  its  books,  who 
found  this  account  with  Smith  as  treasurer  appearing  only  upon  the  cash  book, 
and  showing  a  debit  balance  against  the  Smith,  Thorndyke  &  Brown  Com- 
pany of  about  $4,000,  which  had   not  been   paid  because   the   company  had   not- 

15.  In  re  A.  O.  Brown,  23  A.  B.  R.  at  §§  1883  and  1884.  Compare,  infer- 
423,  175  Fed.  769  (C.  C.  A.  N.  Y.).  entially   and   suggestively,   but   at   best 

16.  In  re  Smith,  Thorndyke  &  Brown,  obiter,  In  re  Stewart,  34  A.  B.  R.  474, 
23  A.  B.  R.  350,  170  Fed.  900  (C.  C.  A.  178  Fed.  463  (D.  C.  N.  Y.),  quoted  in 
Wis.) ;  In  re  Dunn  &  Co.,  28  A.  B.  R.  this  same  section. 

127,  193  Fed.  212  (D.  C.  Ark.),  quoted 
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funds  available  to  pay  the  same.  The  attorney  advised  that  this  account  should 
be  transferred  to  the  general  ledger  of  the  company,  and  that  Smith  should  at 
once  open  an  account  with  the  bank  as  treasurer  of  the  Grocers'  Association, 
and  thereafter  deposit  all  funds  of  the  association  with  the  bank,  which  course 
was  pursued.  Between  that  time  and  June  10,  1907,  the  date  of  filing  of  the 
petition  in  bankruptcy,  this  balance  of  $4,000  was  reduced  to  $3,156.  Not  a  dollar 
of  the  association  money  came  to  the  Smith,  Thorndyke  &  Brown  Company 
after  February,  1907.  The  general  bank  balance  of  Smith,  Thorndyke  &  Brown 
Company  was  appropriated  by  the  bank  under  a  banker's  lien,  which  pro- 
ceeding was  sanctioned  by  the  court,  and  no  part  of  such  money  came  to 
the  hands  of  the  trustee.  Thus  it  appears  that  no  part  of  the  sum  claimed 
ever  found  its  way  into  the  assets  of  the  estate.  It  had  been  spent  and 
dissipated  four  months  before  the  bankruptcy  proceedings.  Under  such  cir- 
cumstances no  equitable  doctrine  could  be  invoked  to  appropriate  general 
assets  of  the  estate  belonging  to  general  creditors  to  make  good  this  ante- 
cedent deficit;  no  portion  of  the  fund  having  been  traced  into  the  estate." 

So,  also,  the  expenditure  or  dissipation  of  the  trust  fund  will  render  the 
tracing  of  it  ineffective.^^  Thus,  where  the  deposit  was  not  special,  but 
general.  But  where  the  trust  funds  are  commingled,  not  only  with  private 
funds,  but  with  other  trust  funds;  and,  after  checking  out,  there  remains 
at  any  time  less  than  the  trust  fund  in  controversy,  the  claimants  have  failed 
pro  tanto  in  tracing  out  their  fund.^® 

In  re  Dunn  &  Co.,  38  A.  B.  R.  137,  193  Fed.  313  (D.  C.  Ark.):  "Qn  the  other 
hand,  if,  at  any  time  after  misappropriation  of  the  funds  and  mingling  them  with 
those  of  the  wrongdoer,  all  the  money  is  withdrawn,  including  that  unlawfully 
mingled,  the  equities  are  lost,  although  moneys  frcm  other  sources  are  subse- 
quently placed  in  the  same  place.  Or  if  a  part  of  the  funds  so  mingled  is 
withdrawn  and  the  fund  reduced  to  a  smaller  sum  than  the  trust  fund,  the 
latter  must  be  regarded  as  dissipated  except  as  to  this  balance.  Sums  subse- 
quently added  to  the  fund  from  other  sources  cannot  be  subjected  to  the 
equitable   claim  of  the   cestui   que  trust." 

In  re  T.  A.  Mclntyre  &  Co.,  35  A.  B.  R.  93,  181  Fed.  960  (C.  C.  A.  N.  Y.)  r 
"Bankrupts  bought  300  shares  of  a  certain  stock  for  a  customer.  They  did 
not  keep  this  stock,  but  used  it  as  they  would  their  own  in  the  general  trans- 
action of  their  business.  They  did  the  same  with  other  customers  who  had 
bought  like  stock.  When  they  failed  there  were  95  shares  of  this  kind  of 
stock  among  the  Bank  of  Commerce  collateral,  10  shares  were  pledged  on 
another  loan,  and  there  were  3  shares  in  their  vault.  They  owed  their  custom- 
ers 1,651  shares  of  this  variety  of  stock.  We  cannot  find  from  the  record  any 
satisfactory  identification  of  the  95  shares  (or  any  of  them)  as  being  those 
bought  for  this  particular  customer,  rather  than  those  bought  for  some  one 
else.  He  is  not  in  the  position  of  Pippey  (see  opinion  filed  today  in  Re  Mclntyre 
(C.  C.  A.,  2d  Cir.),  34  Am.  B.  R.  636,  181  Fed.  955),  and  is  not  entitled  to  the 
certificates." 

Where  there  remains  only  enough  to  cover  a  part  of  the  commingled 
fund,  it  would  seem  that  the  claimants  should  share  pro  rata  ^^  since  their 

17.  In  re  J.  V.  Lindsey  &  Co.,  35  A.  Claflin  Dry  Goods  Co.  v.  Eason,  3  A. 
B.  R.  239,  185  Fed.  684  (D.  C.  Mich.).  B.  R.  263   (Ref.  Tex.). 

18.  In  re  Mulligan,  9  A.  B.  R.  8,  116  19.  In  re  Mclntyre  &  Co.,  35  A.  B. 
Fed.   715    (D.    C.    Mass.);   inferentially,  R.  93,  181  Fed.  960  (C.  C.  A.  N.  Y.). 
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losses  date  from  the  checking  out.  In  the  event,  however,  that  some  of 
the  trust  funds  were  deposited  after  some  of  the  checking  out  of  the  al- 
ready insufficient  fund  had  occurred,  it  might  become  necessaiy  to  classify 
the  claimants. 

But  the  doctrine  of  the  persistence  of  the  trust  fund  over  the  commingled 
individual  funds  of  the  insolvent  does  not  permit  the  affixing  of  the  trust  to 
property  of  a  different  species  nor  to  the  general  assets ;  2"  unless,  of  course, 
such  property  of  a  different  species  be  proved  to  be  the  direct  product  of 
the  fund. 

It  has  apparently  been  held,  though  the  reasoning  is  not  entirely  clear, 
that  the  trust  will  not  attach  where  subsequent  withdrawals  exceed  subse- 
quent additions  to  the  fund  to  such  an  extent  as  to  more  than  equal  the 
trust  fund. 

Impliedly,  In  re  Stewart,  24  A.  B.  R.  474,  178  Fed,  463  (D.  C.  N.  Y.):  "I  had 
supposed  that  the  burden  was  on  the  claimant  to  prove  his  case  and  show  by- a 
fair  preponderance  of  evidence  that  his  money  was  commingled  in  the  common 
mass  of  money  on  hand.  If  the  evidence  shows,  as  here,  that  in  all  probability 
the  money  has  been  paid  out  to  other  depositors,  prior  depositors,  and  that  the 
money  remaining  is  that  put  in  the  bank  by  subsequent  depositors,  how  can 
it  be  said  that  the  funds  are  traced  and  found  commingled  with  other  funds?  To 
so  hold  is  to  impress  all  subsequent  deposits  with  the  trust  relation  and  obli- 
gation created  by  law  when  Stewart  obtained  Mitchell's  money  by  the  fraudu- 
lent concealment,  and  hold  that  there  has  been  a  mere  change  of  funds  inasmuch 
as  all  subsequent  deposits  became  the  property  of  Stewart,  and  that  it  is  imma- 
terial that  no  substantial  part  of  Mitchell's  original  deposits  remained  when  the 
bank  closed.  The  result  of  such  a  holding  is  to  give  a  depositor  of  six  months  or 
a  year  ago,  who  was  ignorant  of  the  hopeless  insolvency  of  a  bank  known  to 
the  bank,  or  to  the  banker  in  case  of  a  private  bank,  a  lien  on  the  moneys  subse- 
quently deposited  by  others  and  remaining  in  the  bank  at  the  time  of  failure, 
regardless  of  whether  or  not  any  of  the  money  of  such  old  depositor  remains. 
If  showing  the  deposit  obtained  by  fraudulent  concealment  and  the  mingling  of 
the  funds  with  other  deposits,  and  that  there  was  always  a  balance  greater 
than  such  deposits,  although  thousands  of  dollars  were  being  deposited  daily  and 
other  thousands  drawn  out,  makes  a  case  and  throws  the  burden  of  proof  on  the 
trustee  in  bankruptcy  to  show  that  the  moneys  so  deposited  by  the  one  assert- 
ing the  fraud  had  been  drawn  out,  it  will  be  impossible  to  defend  in  the  great 
majority  of  cases.  While  it  is  easy  to  sliow  the  money  in,  and  that  all  de- 
posits go  into,  a  common  mass  from  which  payments  are  constantly  being  made 
in  due  course  of  business,  it  is  impossible,  with  rare  exceptions,  to  show  what 
money  was  paid  out.     *     *     * 

"I  think  the  opinion  in  this  case  shows  the  holding  to  be  that,  where  a  bank 
collects  paper  intrusted  to  it  for  collection  and  misappropriates  the  money  col- 
lected or  fails  to  account  for  and  pay  same  over,  it  is  sufficient  to  show,  in  order 
to  justify  collection  from  the  funds  in  the  hands  of  the  receiver  when  ap- 
pointed, that  the  money  so  collected  went  into  and  were  commingled  with 
the  moneys  of  the  bank;  that  the  balance  of  money  on  hand  was  there- 
after  never    less   than   the   amount   so    collected   and   misapplied   even   in     cases 

20.  In  re  Stewart,  24  A.  B.  R.  474,  178  Fed.  463  (D.  C.  N.  Y.),  quoted  in 
this  same   section,  post. 
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where  there  were  large  deposits  and  withdrawals  by  others;  and  that  the 
balance  of  the  moneys  so  commingled  went  into  the  hands  of  the  receiver;  but 
that  it  is  not  sufficient  to  show  that  the  'assets'  of  the  bank  were  at  all  times 
greater  than  the  amount  misappropriated;  and  that  such  'assets'  came  to  the 
hands  of  the  receiver.  In  short,  the  trust  attaches  to  and  follows  the  commingled 
fund  so  long  as  any  of  it  remains,  but  never  attaches  to  the  general  assets,  or 
to  funds  deposited  after  the  commingled  fund  has  been  drawn  out.  But  if  the 
commingled  fund  is  being  constantly  augmented  by  new  deposits  and  drawn 
upon,  and  the  fund  is  not  reduced  below  the  deposits  in  question,  then  it  is 
assumed  as  matter  of  law  that  identity  is  established." 

But  such  holding,  if  it  be  the  holding,  does  not  seem  entirely  safe  to 
follow  in  all  cases.  The  further  doctrine  must  not  be  lost  sight  of  that  such 
subsequent  deposits  or  accretions  as  are  not  also  trust  funds  become  the 
individual  property  of  the  insolvent  and  will  be  presumed  to  have  been 
used  to  replace  the  trust  fund. 

In  accordance  with  the  doctrine  of  the  persistence  of  the  trust  fund,  dis- 
bursements made  by  a  bank  with  which  a  trust  fund  has  been  deposited, 
will  be  presumed  to  have  been  made  from  its  own  funds,  and  not  from 
those  of  the  trust  account,  unless  the  contrary  has  been  established. 22 

It  has  been  held  that  where  shares  of  stock  belonging  to  a  customer  have 
been  converted  by  a  broker,  other  similar  shares,  subsequently  purchased, 
will  be  presumed  to  have  been  bought  to  replace  them,  unless  there  were 
other  customers  of  similar  stock,  in  which  event  all  would  be  entitled  thereto 
as  tenants  in  common. 

In  re  Brown,  23  A.  B.  R.  659,  171  Fed.  281  (D.  C.  N.  Y.) :  "The  question 
is  whether  we  should  not  assume  that  the  broker,  in  taking  from  other 
funds  enough  to  buy  an  equal  number  of  shares  of  stock,  did  not  intend  pro 
tanto  to  attribute  that  much  of  his  own  funds  to  making  good  his  default. 
By  way  of  analogy,  suppose  that  an  agent  depletes  a  bank  deposit  made  in  his 
name  as  agent.  Subsequent  deposits  in  that  fund  would  go  to  make  good  the 
former  conversion,  and  the  general  creditors  could  not  complain.  *  *  *  He 
may  make  good  his  default  out  of  his  own  property,  and  all  that  is  necessary 
is  some  unequivocal  appropriation  of  the  property  of  that  effect.  Of  course,  in 
that  case  the  appropriation  was  unambiguous,  and  here  we  must  adopt  a  pre- 
sumption; but  the  question  is  whether  such  a  presumption  is  not  usually  borne 
■out  in  fact.  I  think  it  is.  I  believe  that  brokers  do  usually  mean  their  stocks 
•on  hand  in  the  first  instance  to  belong  to  their  customers  until  they  have  enough 
to  answer  their  obligations.  If  the  bankrupts  in  this  case  in  fact  had  no  such 
intention,  the  receiver  must  show  it.  A  manifest  intention  being  enough,  how- 
ever, I  shall  adopt  the  presumption  that  the  purchase  of  similar  stock  to  that 
converted  is  the  manifestation  of  such  an  intention.  A  more  difficult  question 
of  fact  arises  in  case  the  stock  on  hand  turns  out  not  to  be  enough  to  meet  all 
the  obligations  to  customers.  Still  in  that  case  I  think  I  must  likewise  assume  in 
the  absence  of  contradictory  evidence,  that  the  broker's  intention  was  to 
contribute  so  much  of  the  assets  as  he  invested  in  this  stock  in  general 
toward  the  fulfillment  of  such  obligations.  Each  share  being  of  equal  value 
and     unidentified,    he     cannot   be     said    to    have     favored    one     customer     rather 

22.  In  re  City  Bank,  25  A.  B.  R.  276,    186  Fed.  250  (D.  C.  Mich.). 
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than  another;  nor  can  I  say  that,  because  all  the  obligations  are  not  fulfilled 
by  the  stock  which  is  left,  therefore  I  must  assume  that  he  had  no  intention 
whatever  of  fulfilling  any  part  of  them.  Of  course,_  he  did  not  complete 
his  intention;  but  so  far  as  he  went  I  think  I  must  assume  that  he  in- 
tended to  replace  the  stock  which  he  should  have,  but  did  not  have,  on 
hand.  To  adopt  the  analogy  suggested  by  Mr.  Justice  Holmes  in  his  opinion 
in  Richardson  v.  Shaw,  supra,  suppose  an  elevator  man  has  depleted  the  elevator 
below  the  amount  due  to  all  depositors;  when  he  subsequently  puts  back  into 
the  elevator  enough,  or  part  of  enough,  wheat  to  answer  his  obligations  to  all, 
the  claimants  become  co-owners  of  it.  Could  the  elevator  man's  general  credit- 
ors claim  that  they  were  entitled  to  the  subsequent  accretions?  Or  suppose 
it  could  be  shown  that  he  had  entirely  emptied  .the  grain  elevator;  is  there 
any  doubt  that  his  subsequent  filling  of  it,  or  partial  filling  of  it,  must  be  as- 
sumed to  be  an  appropriation  by  him  of  so  much  of  his  property  to  make  good 
his  conversion?  The  analogy  in  law  seems  to  me  to  be  complete  in  spite  of 
the  diversity  of  the  subject  matter." 

The  burden  of  proof  that  the  property  has  been  wrongfully  mingled  in 
a  mass  of  the  property  of  the  wrongdoer  is  upon  the  owner,  but  when  this 
is  shown,  the  burden  shifts  to  the  wrongdoer.  It  is  for  him  to  distinguish 
between  his  own  property  and  that  of  the  innocent  party.^^ 


23.  Smith  v.  Mottley,  17  A.  B.  R. 
866,  150  Fed.  266  (C.  C.  A.  Ohio). 

Laches  bars  right  to  trace:  If  the 
owners  of  trust  funds  are  guilty  of 
laches  in  asserting  their  rights,  they 
will  be  denied  the  right  to  disturb  dis- 
tribution, or  to  relief  in  lieu  of  restitu- 
tion. 

In  re  Wilkesbarre  Furn.  Mfg.  Co.,  13 

A.  B.  R.  472,  130  Fed.  796  (D.  C.  Penn.), 
which  was  the  case  of  a  partner,  mis- 
appropriating firm  assets  to  make  good 
a  shortage  in  his  accounts  as  trustee  in 
bankruptcy;  firm  creditors  guilty  of 
laches  in  not  attempting  to  identify 
and  trace  the  appropriate  assets  nor 
to  stay  distribution  pending  the  de- 
termination of  a  petition  filed  against 
firm:  firm  creditors  cannot  come  upon 
the  lienholders'  share  of  the  proceeds 
on  the  ground  that  the  Henholder  has 
received  a  preference;  the  preference  is 
recoverable  only  at  the  suit  of  the 
trustee  and  the  firm  creditors  have  no 
prior  right  to  any  recovery  thereof. 

Claflin  Dry  Goods  Co.  i/.  Eason,  2  A. 

B.  R.  263  (Ref.  Tex.). 

Interest. — Interest  may  be  allowed  in 
some  instances,  as  where  the  trust 
funds  were  tortiously  converted,  Hutch- 
inson V.  Otis,  8  A.  B.  R.  392,  115  Fed. 
937  (C.  C.  A.  Mass.):  "In  Hutchin- 
son V.  LeRoy  (C.  C.  A.),  8  Am.  B.  R. 
20,  113  Fed.  202,  already  referred  to.  we 
allowed  interest  against  the  petitioner; 
but  there  the  fund  which  it  was  de- 
termined belonged  to  him,  had  been 
held  adversely  from  the  outset,  as  it 
grew  out  of  a  tort  of  the  bankrupt 
which     arose     before     proceedings     in 


bankruptcy  were  commenced.  In  the 
present  case,  however,  the  fund  came 
into  the  hands  of  the  trustee  in  bank- 
ruptcy, not  through  any  tort,  but 
through  the  oversight  of  Ol«is,  Wilcox 
&  Co.  The  trustee  merely  held  it  until 
the  courts  could  determine  to  whom  it 
belonged,  and  the  record  does  not  show 
that  the  trustee  has  received  any  incre- 
ment thereof." 

Costs  and  Expenses. — A  proportion- 
ate part  of  the  costs  and  expenses  may 
be  charged  against  the  owner  of  the 
trust  fund  and  deducted  from  the 
amount  of  the  fund  decreed  to  belong 
to  him,  In  re  Gaskill,  12  A.  B.  R.  251, 
130  Fed.  235  (D.  C.  Wash.);  contra, 
Smith  V.  Township,  17  A.  B.  R.  750,  150 
Fed.  257   (C.  C.  A.  Mich.). 

Remand  for  Further  Proof  as  to 
Identity  of  Proceeds. — Where  it  ap- 
pears that  some,  at  least,  of  the  goods 
came  into  the  custody  of  the  court  the 
case  may  be  remanded  to  take  further 
proof  to  fix  the  amount  of  the  equitable 
lien.  Erie  R.  R.  Co.  v.  Dial,  15  A.  B. 
R.  559,  140  Fed.  689  (C.  C.  A.  Ohio). 

Agreement  to  Give  Mortgage  on  Re- 
ceipt of  Goods  Disregarded  and  Goods 
Commingled. — Where  a  bankrupt  dis- 
regards an  agreement  to  give  a  mort- 
gage on  receipt  of  goods  purchased, 
and  commingles  the  goods  with  his 
own,  the  seller  has  a  lien  on  the  whole. 
In  re  Hennis,  17  A.  B.  R.  889  (Ref.  N. 
Car.). 

Compare,  Smith  v.  Township,  17  A. 
B.  R.  545,  150  Fed.  357  (C.  C.  A. 
Mich.). 
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■In  re  Acheson  Co.,  23  A.  B.  R.  338,  170  Fed.  427  (C.  C.  A.  Ore.):  "In 
carrying  out  the  rule  when  it  comes  to  proof,  the  owner  must  assume  the  bur- 
den of  ascertaining  and  tracing  the  trust  funds,  showing  that  the  assets  which 
have  come  into  the  hands  of  the  trustee  have  been  directly  added  to  or  bene- 
fited by  an  amount  of  money  realized  from  the  sales  of  the  specific  goods  held 
in  trust;  and  recovery  is  limited  to  the  extent  of  this  increase  or  benefit. 
*  *  *  If,  however,  he  succeeds  in  making  requisite  proof,  it  then  devolves 
upon  the  bankrupt,  or  the  trustee  who  takes  the  property  of  the  bankrupt,  in 
the  same  relation  that  it  was  held  by  the  bankrupt,  to  distinguish  between  what 
is  his  and  that  of  the  cestui  que  trust.  We  do  not  mean  to  be  understood  as 
holding  that  equity  will  grant  to  a  cestui  que  trust  relief  against  any  assets  in 
the  hands  of  a  trustee,  for.  it  will  not  go  farther  than  to  give  a  lien  when  the 
facts  are  that  there  remain  in  the  estate  specific  funds  or  property  which  have 
increased  the  assets  of  the  estate,  and  which  represent  the  proceeds  of  the 
specific  property  intrusted  to  the  bankrupt.  Lowe  v.  Jones,  Adm'r,  193  Mass. 
94,  78  N.  E.  403,  6  L.  R.  A.  (N.  S.)  487,  116  Am.  St.  Rep.  325.  Moreover,  if 
there  has  been  expenditure,  and  the  funds  are  gone,  and  no  specific  property  or 
money  is  found  instead  of  the  funds,  it  is  inequitable  that  some  other  property 
found  should  be  applied  to  pay  one  creditor  in  preference  to  another.  So, 
funds  that  have  been  dissipated  or  that  have  been  used  to  pay  other  creditors, 
or  that  have  been  spent  to  pay  current  business  expenses,  are  not  recoverable, 
because  they  are  gone,  and  there  is  nothing  remaining  to  be  the  subject  of 
the  trust.  This  qualification  of  the  general  rule  is  to  be  applied  to  the  facts 
pleaded  in  the  present  case,  inasmuch  as  it  is  alleged  that  some  of  the  trust 
moneys  were  used  by  the  bankrupt  in  paying  its  employees,  and  in  the  expenses 
of  running  its  business,  and  in  paying  other  creditors.  For  them  there  can  be 
no. recovery." 

And  in  bankruptcy,  the  trustee  stands  in  such  cases  in  the  bankrupt's 
shoes,  and  the  case  is  different  from  that  of  seizure  by  creditor's  bills. 

Smith  V.  Mottley,  17  A.  B.  R.  866,  150  Fed.  266  (C.  C.  A.  Ohio):  "Again, 
if  the  trustee  takes  the  bankrupt's  property  in  the  same  plight  as  the  bankrupt 
held  it,  and  while  the  bankrupt  held  the  assets,  they  became  subject  to  a  lien 
upon  the  mass,  which  was  not  destroyed  by  its  continual  transformation  in 
business  from  day  to  day,  the  paying  out  and  receiving  in,  of  parcels  of  the 
fund,  and  no  creditor  having  levied  upon  it,  or  the  right  of  an  innocent  party 
fastened  upon  it,  it  is  difficult  to  see  how  by  the  succession  of  the  trustee  the 
lien  could  be  lost.  Whether  it  was  a  lien  or  not  would  continue  to  be  the  same 
question  as  it  was  between  the  bankrupt  and  the  owner- of  the  misappropriated 
fund. 

"There  would  seem  to  be  a  valid  distinction  in  the  application  of  the  rule 
that  the  misappropriated  fund  must  be  found  in  the  assets,  between  the  settle- 
ment of  an  estate  in  bankruptcy  proceedings  and  proceedings  upon  a  bill  filed 
for  the  marshaling  and  appropriation  of  assets  according  to  the  principles  of 
equity.  In  the  latter  case  there  is  a  seizure  of  the  res  for  the  direct  purpose  of 
fastening  the  inchoate  rights  of  creditors." 

§  I8845.  Evidence. — Possession  is  itself  evidence  raising  the  pre- 
sumption of  ownership.^*  Uncontradicted  testimony  may  yet  be  rejected 
if  improbable. ^5 

24.  In  re  Mayer,  19  A.  B.  R.  480,  156  A.  B.  R.  811,  158  Fed.  370  (D.  C.  Ala.). 
Fed.    432,    157    Fed.    836    (D.    C.    Pa.),  25.     See    ante,    §§    554,    et    seq.,    also 

quoted  at  §  554i/^;   In  re  Diamond,  19      post,  §§  3646,  2650,  et  seq.,  or  if  acces- 
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§  1884|.  Goods  in  Warehouse  or  Elevator,  and  Outstanding  Re- 
ceipts.— Where  goods  are  in  a  warehouse  or  grain  in  an  elevator  on  the 
bankrupt's  premises,  and  receipts  or  certificates  have  been  issued  therefor, 
the  rights  of  the  parties  in  the  absence  of  fraud  are  to  be  determined  by 
state  law.-"  If  by  state  law  title  has  passed,  and  there  be  no  fraud,  then 
in  bankruptcy  the  title  will  not  be  in  the  trustee. ^'^ 

However,  if  there  be  fraud,  then,  since  the  Bankruptcy  Act,  in  §  70  (a), 
passes  to  the  trustee  title  to  all  property  fraudulently  transferred,  the  trus- 
tee will  get  title,2S  even  though  the  fraud  be  "fraud  in  law"  without  in- 
tentional bad  faith. 29 

Where  parts  of  the  goods  or  grain  have  been  converted,  the  rules  of 
§  1884  prevail ;  thus,  where  subsequent  additions  to  the  common  stock 
have  been  madc^** 

§  1884|.  Costs  and  Expenses  on  Reclamation  or  on  Surrender 
of  Trust  Funds. — Before  the  Amendment  of  1910  granting  commissions 
to  trustees  and  receivers  "on  all  moneys  disbursed  or  turned  over  to  any 
person,  including  lienholders,  by  them,"  etc.,  it  had  been  ruled  that  neither 
the  trustee,  referee,  nor  receiver  could  be  allowed  compensation  out  of 
property  surrendered  to  adverse  claimants.-' ^ 

Gillespie  v.  Piles,  24  A.  B.  R.  502,  178  Fed.  886  (C.  C.  A.  Iowa):  "The  court 
ordered  that  out  of  the  proceeds  of  the  hogs  there  should  be  paid  to  the  referee 
and  trustee  tht  percentages  specified  in  these  sections  of  the  Bankruptcy  Law. 
But  these  proceeds  were  no  part  of  the  estate  of  the  bankrupt,  and  they  could 
not  be  ''administered"  as  such  before  the  referee  or  by  the  trustee.  They  were 
the  property  of  the  interveners,  which  the  trustee  had  obtained  possession  of 
through  the  fraud  of  the  bankrupt,  and  which  it  was  his  duty  to  return  to  the 
interveners  immediately  upon  their  rescission  of  the  sales  and  their  demand 
for  the  property.  The  latter  were  not  creditors  of  the  estate.  The  proceeds  here 
in  question  were  not  distributable  to  the  creditors  of  the  estate  or  to  the  cred- 
itors of  Hough.  They  were  the  property  of  the  interveners,  and  the  direction 
that  these  percentages  should  be  paid  to  the  referee  and  the  trustee  out  of 
these  proceeds  cannot  be  sustained.  Property  which  comes  to  the  possession 
of  a  trustee  in  bankruptcy  through  the  fraud  of  the  bankrupt,  and  is  adjudged 
to  be   returned   to  the  Victim   of  the   fraud,   is   not  a   part   of   the   estate   of   the 

sible  witnesses  are  not  produced  in  cor-  28.  See  ante,  §  1146;  also,   (Security) 

roboration.     In  re  Mayer,  19  A.  B.   R.  Warehousing  Co.  v.  Hand,  19  A.  B    R. 

480,   156   Fed.  433,   157   Fed.   836    (D.   C.  291,   206  U.  S.  415. 

Pa.),   quoted  at  §  554i4;   In  re  Baum-  29.   :„  re  Standard  Tel.   &  Elec.   Co 

hauer,   24   A.   B.   R.  753,   179   Fed.   966  (Knapp  v.  Milw.  Tr.  Co.),  24  A    B    R 

(D.  C.  Ala.),  quoted  at  §  852.  7,31,  216  U.  S.  545,  quoted  at  5§  1207V; 

26.   See  ante,   §   1146.     But   compare,  and  1285. 

^  27^  Compare,  In  re  MiUbourne  Mills  c59*'-17rFe'd^28Tm^C^N   yN^"  ^^  ^■ 

Co.,   20  A.   B.   R.  746,   162   Fed.   988   (D.  ''^^^  ^'^  ^'i-  ^^^  ("■  C-  N.  Y.). 
C.    Pa.),    wherein   the    court   held    that  31-  Bankruptcy  Act  as  Amended  1910, 

where  g;-ain  is   commingled  in   an  ele-  S  48.     Compare,  successful  claimant  of 

vator  and  there  are  outstanding  ware-  trust  funds  refused  costs  and  expenses 

house      certificates,      nevertheless      the  out  of  bankrupt  assets.  In   re  Stewart, 

grain   passes    to   the    trustee    in   bank-  ~-t  A.  B,  R.  474,  178  Fed.  463  (D.  C.  N. 


1  uptcy. 


Y.). 
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bankrupt,  and  the  referee  and  trustee  may  not  be  allowed  their  statutory  per- 
centages out  of  it." 

But,  on  principle,  there  is  to  be  noted  a  radical  difference  between  the 
allowance  of  compensation  to  the  trustee  or  receiver  for  services  in  the 
care  of  the  assets  impounded  pending  the  determination  of  the  rights  of 
the  parties  therein,  as  also  of  the  referee  in  adjudicating  the  rights  of  the 
parties  therein,  and  the  allowance  of  compensation  therefrom  to  an  attor- 
ney for  the  receiver  or  trustee  in  endeavoring,  in  behalf  of  unsecured  cred- 
itors, to  defeat  the  owner's  claim.  Certainly  it  is  to  be  conceded  that  one 
whom  the  court  has  determined  to  be  the  rightful  owner  of  property  should 
not  be  compelled  to  pay  his  opponent's  attorneys'  fees  incurred  in  the  in- 
effectual effort  to  keep  him  out  of  his  property.  But  it  has  ever  been  the 
recognized  rule  that  a  court  officer  in  charge  of  property  in  dispute  in  a 
court  of  equity  may  have  his  expenses  and  compei^sation  therefrom  for  his 
care  of  it,  as  also  that  the  court  may  have  therefrom  that  portion  of  its  own 
costs  assignable  to  that  particular  controversy.  The  failure  to  distinguish 
the  dual  capacity  of  the  trustee  in  bankruptcy,  noted  ante,  at  §  896,  as  being 
on  the  one  hand  a  party  litigant,  as  "owner"  and  agent  of  the  general  cred- 
itors, and  as  being  on  the  other  hand  a  court  officer,  holding  and  caring  for 
the  property  of  all  to  await  the  determination  of  the  rights  of  the  parties 
therein,  strikes  the  line  of  demarkation  and  affords  a  reasonable  basis  of 
distinction.  In  bankruptcy  administration  there  arise  frequent  instances  of 
the  tracing  of  funds  alleged  to  be  trust  funds  and  of  the  reclamation  of 
property  claimed,  not  seldom  under  doubtful  title,  by  others.  Such  adverse 
claimants  would  be  under  the  necessity  of  resorting  to  some  court  to  es- 
tablish their  rights  in  any  event ;  and  if  they  are  compelled  to  use  the  forum 
of  the  bankruptcy  court  for  such  purpose  it  should  not  exonerate  them  from 
all  charge  nor  compel  trustees  and  referees  to  protect  the  property  of  such 
claimants  and  determine  their  rights  gratuitously. 

It  was  in  recognition  of  this  manifest  injustice  to  the  court  officers  in 
bankruptcy  that  Congress  in  the  Amendment  of  1910  permitted  the  courts, 
in  their  discretion,  to  allow  commissions,  not  to  exceed  the  certain  limited 
rates  specified,  to  trustees  and  receivers  "on  all  moneys  disbursed  or  turned 
over  to  any  person,  including  lienholders,  by  them,"  etc.^^ 

Of  course  the  court,  in  its  discretion,  may  refuse  compensation,  for  §  48 
as  amended  simply  establishes  an  outside  limit  upon  the  discretion  of  the 
court  in  ma}cing  allowances  and  does  not  attempt  at  all  to  control  that  dis- 
cretion within  those  limits. 

But  it  is  still  the  rule,  and  must  always  be  the  rule,  that  reimbursement 
should  not  be  allowed  out  of  the  rightful  owners  property  for  the  attorneys' 

32.  Smith  v.  Township,  17  A.   B.   R.  owner    of  a   trust    fund   and    deducted 

750,    150    Fed.    857    (C.    C.    A.    Mich.);  from  the  fund  decreed  to  him,  see  In  re 

contra,    and    to    the    effect   that   a   pro-  Gaskill,  12  A.   B.   R.  251,  130   Fed.   235 

portionate    part   of   the    costs   and    ex-  (D.  C.  Wash.), 
penses    may    be    charged    against    the 
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fees  and  other  expenses  or  even  for  the  compensation  of  the  trustee  or 
receiver  incurred  as  a  party  litigant  in  opposing  the  claims  of  rightful 
owners. 

Gillespie  v.  Piles,  24  A.  B.  R.  502,  178  Fed.  886  (C.  C.  A.  Iowa):  "There  is 
a  manifest  injustice  and  inequity  in  taking  out  of  a  fund  or  property  in  the 
custody  of  a  court  compensation  for  the  services  of  an  attorney  or  for  the 
service  of  any  other  party  by  means  of  which  the  fund  or  property  has  been 
taken  or  kept  from  its  true  owner.  The  latter  ought  hot  to  be  required  to  pay 
for  services  which  have  been  a  positive  detriment  to  him.  And  courts  of  equity 
may  not  lawfully  take  out  of  a  fund  or  property  in  its  custody  and  pay  compen- 
sation for  the  services  of  an  attorney  of  a  trustee  or  for  the  services  of  any 
other  party  by  means  of  which  the  fund  or  property  has  been  taken  or  detained 
from  its  equitable  owner.  Hobbs  v.  McLean,  117  U.  S.  567,  581,  6  Sup.  Ct.  870, 
29  L.  Ed.  940."  ■ 

Division  5. 

Marshaling  of  Liens  on  Property  in  the  Custody  oe  the  Bankruptcy 

Court. 

§  1885.  Jurisdiction  to  Marshal  Liens. — Liens  upon,  and  interests 
in,  the  property  in  the  custody  of  the  bankruptcy  court  may  be  marshaled 
and  their  validity  and  priority  determined  by  the  bankruptcy  court,  in  the 
bankruptcy  proceedings. ^^ 


33.  See  ante,  "Summary  Jurisdiction 
of  the  Bankruptcy  Court,"  §§  1794,  1795. 
See  post,  "Selling  Property  Free  from 
Liens,"  §  1965,  et  seq. 

In  re  Sentenne  &  Green  Co.,  9  A.  B. 
R.  648,  120  Fed.  436  (D.  C.  N.  Y.), 
quoted  at   §   1795.     In   re   Pittelkow,   1 

A.  B.  R.  472,  92  Fed.  901  (D.  C.  Wis.), 
quoted  at  §  1795.  In  re  New  England 
Piano  Co.  (Union  Trust  Co.),  9  A.  B. 
R.  767,  122  Fed.  937  (C.  C.  A.  Mass.); 
In  re  McMahon,  17  A.  B.  R.  532,  147 
Fed.  648  (C.  C.  A.  Ohio);  obiter,  Whit- 
ney V.  Wenham,  14  A.  B.  R.  45,  198  U. 
S.  539;  In  re  Porterfield,  15  A.  B.  R. 
18,  138  Fed.  192  (D.  C.  W.  Va.,  re- 
versed, on  other  grounds,  sub  nom. 
Moore  v.  Green) ;  impliedly,  Ludowici 
Roofing  Tile   Co.  v.  Penn.   Inst.,   8  A. 

B.  R.  742  (D.  C.  Penn.);  In  re  Emslie, 
4  A.  B.  R.  126,  102  Fed.  292  (C.  C.  A. 
N.  Y.);  In  re  Pratesi,  11  A.  B.  R.  319, 
136  Fed.  588  (D.  C.  Del.);  In  re  Rodg- 
ers,   11  A.   B.   R.   89,   125   Fed.   169    (C. 

C.  A.  Ills.);  In  re  Southern  Loan  & 
Trust  Co.  V.  Benbow,  3  A.  B.  R.  10,  96 
Fed.  514  (D.  C.  N.  Car.,  reversed  sub 
nom.  Frazier  v.  Southern  Loan  & 
Trust  Co.,  3  A.  B.  R.  710,  99  Fed.  707) ; 
obiter.  In  re  Cobb,  3  A.  B.  R.  180,  96 
Fed.  821  (D.  C.  N.  Car.);  Havens  & 
Geddes  Co.  v.  Pierek,  9  A.  B.  R.  569, 
120  Fed.  244  (C.  C.  A.  Ills.);  In  re  Lem- 


mon  &  Gale  Co.,  7  A.  B.  R.  291,  113 
Fed.  296  (C.  C.  A.  Tenn.);  In  re  Prince 
and  Walter,  12  A.  B.  R.  678  (D.  C. 
Penn.);  In  re  Worland,  1  A.  B.  R.  450, 
93  Fed.  893  (D.  C.  Iowa) ;  In  re  Antigo 
Screen  Door  Co.,  10  A.  B.  R.  359,  133 
Fed.  349  (C.  C.  A.  Wis.);  In  re  Groet- 
zinger,  11  A.  B.  R.  733,  137  Fed.  814 
(C.   C.  A.   Penn.);   In  re  Wilka,  13  A. 

B.  R.  737,  131  Fed.  1004  (D.  C.  Iowa, 
affirmed  sub  nom.  In  re  Granite  City 
Bk.,  14  A.  B.  R.  404,  137  Fed.  818,  C. 

C.  A.);  In  re  Noel,  14  A.  B.  R.  715,  137 
Fed.  694  (D.  C.  Md.);  inferentially, 
Carriage  Co.  v.  Solanas,  6  A.  B.  R. 
321,  108  Fed.  532  (D.  C.  La.);  inferen- 
tially. In  re  Schloerb,  3  A.  B.  R.  224, 
97  Fed.  336  (D.  C.  Wis.,  affirmed  sub 
nom.  White  v.  Schloerb,  4  A.  B.  R.  178, 
178  U.  S.  543);  In  re  McCallum,  7  A. 
B.  R.  596,  113  Fed.  393  (D.  C.  Penn.); 
obiter.  In  re  Corbett,  5  A.  B.  R.  324, 
104  Fed.  872  (D.  C.  Wis.) ;  inferentially, 
In  re  Drayton,  13  A.  B.  R.  603,  135 
Fed.  883   (D.  C.  Wis.). 

Instances,  In  re  Waterloo  Organ 
Co.,  9  A.  B.  R.  429,  118  Fed.  904  (D.  C. 
N.  Y.);  In  re  Myers,  4  A.  B.  R.  536, 
102  Fed.  869  (D.  C.  Penn.);  In  re  Re- 
liance Storage  &  Warehouse  Co.,  5  A. 
B.  R.  249  (D.  C.  Pa.);  In  re  Dunavant, 
3  A.  B.  R.  41,  96  Fed.  543  (D.  C.  N. 
Car.);    In    re    Hugill,   3    A.    B.    R.    686, 
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In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.):  "The  Dis- 
trict Court  sitting  in  bankruptcy  has  jurisdiction  to  determine,  after  reasonable 
notice  to  the  claimants  to  present  their  claims  to  it,  the  claims  of  all  parties  to 
property  and  to  the  proceeds  of  property  which  its  officers  have  lawfully  re- 
duced to  their  actual  possession  in  the  course  of  the  administration  of  the  es- 
tate of  the  bankrupt,  and  controversies  between  trustees  in  bankruptcy  and  ad- 
verse claimants  to  property  which  has  in  this  way  reached  the  custody  of  the 
District  Courts  are  not  controversies  at  law  or  in  equity,  as  distinguished  from 
proceedings  in  bankruptcy,  within  the  proper  interpretation  of  §  23." 

Chauncey  v.  Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed.  1  (C.  C.  A.  Ark.,  affirming 
In  re  Matthews,  6  A.  B.  R.  96) :  "But  if,  in  the  exercise  of  its  customary  juris- 
diction, the  bankrupt  court  obtained  the  lawful  custody  of  the  res  to  which  the 
liens  related  or  of  a  fund  realized  from  its  sale,  then  the  duty  which  was  there- 
by devolved  upon  it,  of  distributing  the  fund  among  those  to  whom  it  rightfully 


100  Fed.  616  (D.  C.  Ohio);  In  re 
Bartheleme,  11  A.  B.  R.  67  (Ref.  N. 
Y.);  In  re  Rude,  4  A.  B.  R.  319,  101 
Fed.  805  (D.  C.  Ky.);  McNair  v.  Mc- 
Intyre,  7  A.  B.  R.  638,  113  Fed.  113  (C. 
C.  A.  N.   Car.);  Long  v.  Gump,  16  A. 

B.  R.  501  (C.  C.  A.  Ohio);  Morgan 
V.  Nat'l  Bk,  16  A.  B.  R.  639,  145  Fed. 
466  (C.  C.  A.  W.  Va.);  In  re  Moore, 
17  A.  B.  R.  164  (D.  C.  Ga.);  Smith  v. 
'^ownship,  17  A.  B.  R.  747  (C.  C.  A. 
N.  J.);  O'Dell  v.  Boyden,  17  A.  B.  R. 
759,  150  Fed.  731  (C.  C.  A.  Ohio); 
Ryttenburg  v.  Schefer,  11  A.  B.  R.  652, 
131  Fed.  313  (D.  C.  N.  Y.) ;  In  re 
Iv'Hommedieu,  16  A.   B.   R.  850   (C.  C. 

A.  N.  Y.);  In  re  Mclntire,  16  A.  B.  R. 
SO  (D.  C.  W.  Va.).  Instance,  and 
obiter,  In  re  Cramond,  17  A.  B.  R.  31, 
145  Fed.  566  (D.  C.  N.  Y.) ;  Ommen 
V.  Talcott,  26  A.  B.  R.  689,  188  Fed.  401 
(C.  C.  A.  N.  Y.);  instance,  lien  of  judg- 
ment on  after-acquired  property  supe- 
rior to  lien  of  mortgage  subsequently 
executed.  In  re  Pritchard,  27  A.  B.  R. 
238,  192  Fed.  736  (D.  C.  Pa.);  In  re 
Schermerhorn,  16  A.  B.  R.  509,  145 
Fed.   341    (C.    C.   A.). 

Instances : 

(1)  Chattel  Mortgages. — In  re  Sen- 
tenne  &  Green  Co.,' 9  A.  B.  R.  648,  120 
Fed.  436  (D.  C.  N,  Y.) ;  In  re  Roch- 
ford, 10  A.  B.  R.  608,  124  Fed.  182  (C. 

C.  A.  S.  Dak.).. 

(2)  Mechanics'  liens  or  rights  under 
building  contracts.     In  re  Emslie,  4  A. 

B.  R.  126,  102  Fed.  292  (C.  C.  A.  N. 
Y.);  Chauncey  v.  Dyke  Bro.,  9  A.  B.  R. 
444,  119  Fed.  1  (C.  C.  A.  Ark.);  Ludo- 
wici  Tile  Roofing  Co.  v.  Penn.  Inst.,  8 
A.  B.  R.  742  (D.  C.  Pa.) ;  In  re  Farm- 
ers Supply  Co.,  22  A.  B.  R.  460,  170 
Fed.    502    (D.    C.    Ohio). 

(3)  Relative  priorities  of  mechanics' 
liens  and  bonded  indebtedness  of  a 
plant,  Morgan  v.  Nat'l  Bk.,  16  A.  B.  R. 
639,  145  Fed.  466  (C.  C.  A.  W.  Va.);  In 


re  Clark  Coal  &  Coke  Co.,  23  A.  B.  R. 
273,  173  Fed.  658,  176  Fed.  955  (D.  C. 
Pa.). 

(4)  Subcontractors  not  filing  liens  as 
against  valid  assignments  of  portions 
of  fund  to  bank  advancing  money  to 
contractor.  In  re  Cramond,  17  A.  B. 
R.  22,  145  Fed.  566  (D.  C.  N.  Y.). 

(5)  Usurious  lien  agreement.  Ryt- 
tenberg  v.  Schefer,  11  A.  B.  R.  652,  131 
Fed.  313  (D.  C.  N.  Y.).  But  see,  In 
re  Holmes  Lumber  Co.,  36  A.  B.  R. 
119,   189    Fed.    178    (Dt    C.   Ala.). 

(6)  Assignment  of  interest  in  estate 
to  secure  usurious  claim.  In  re  L'Hom- 
medieu,  16  A.  B.  R.  850  (C.  C.  A.  N. 
Y.). 

(7)  Mortgage  on  bankrupt's  real  es- 
tate tainted  with  usury.  In  re  Kel- 
logg, 10  A.  B.  R.  11,  121  Fed.  333  (C. 
C.  A.  N.  Y.). 

(8)  Deed  of  trust  to  wife  in  consid- 
eration of  surrender  of  dower.  In  re 
Porterfield,  15  A.  B.  R.  18,  138  Fed. 
193  (D.  C.  W.  Va.). 

(9)  Attorney's  lien  upon  dividends 
coming  to  client  for  services  in  succes- 
fully  prosecuting  the  claim  in  the  bank- 
ruptcy court.  In  re  Rude,  4  A.  B.  R. 
319,  101  Fed.  805  (D.  C.  Ky.). 

(10)  Execution  creditors  holding  un- 
der levies  made  more  than  four  months 
prior  to  bankruptcy — contending  that 
prior  lien  by  way  of  trust  deed,  was 
fraudulent.  In  re  Dunavant,  3  A.  B.  R. 
41,  96  Fed.  542  (D.  C.  N.  Car.). 

(11)  Landlord,  no  lien  for  unpaid 
rent  accruing  after  adjudication,  in 
Louisiana,  because  chattels  not  on 
premises  with  express  or  implied  con- 
sent of  owner  after  levy.  Carriage  Co. 
V.  Solanas,  6  A.  B.  R.  221,  108  Fed.  533 
(D.  C.  La.). 

(12)  Landlord's  priority  over  liens  ac- 
quired after  tenancy  began.  In  re  Mc- 
lntire, 16  A.  B.  R.  80  (D.  C.  W.  Va.). 

(13)  Real  estate  in  one  partner's 
name,    whether    firm    assets.       In     re 
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belonged,  did  empower  it  to  determine  the  relative  priorities  of  the  conflicting 
claims  to  the  fund.  A  court  which  has  lawfully  acquired  the  custody  of  prop- 
erty or  money  must  of  necessity  dispose  of  the  same  according  to  law;  and, 
when  conflicting  claims  are  preferred,  it  is  not  bound  to  require  the  claimants, 
to  litigate  their  claims  in  some  other  forum,  and  to  adopt  the  judgment  of  that 
tribunal,  although  it  may  do  so,  but  it  is  at  liberty  to  dispose  of  such  contro- 
versies according  to  its  own  ideas  of  right  and  justice.  This  is  one  of  those  in- 
cidental powers  which  may  be  exercised  by  any  court  of  record  in  the  absence 
of  an  express  prohibition." 

Burleigh  v.  Foreman,  11  A.  B.  R.  75,  125  Fed.  217  (C.  C.  A.  Mass.):  "Section 
2  *  *  *  enumerates  certain  matters  over  which  the  courts  of  bankruptcy  are 
invested  with  the  jurisdiction  at  law  and  in  equity.  This  gives  them  undoubted 
cognizance  of  the  marshaling  of  assets  in  the  possession  of  the  trustee  in  pro- 
ceedings like  that  underlying  this  appeal." 

In  re  Dana,  31  A.  B.  R.  683,  167  Fed.  529  (C.  C.  A.):     "The  principal  question 


Groetzinger,  11  A.  B.  R.  723,  137  Fed. 
814   (C.   C.  A.   Penn.). 

(14)  Taxes  on  merchandise  sold  in 
bulk  becoming  a  lien  while  in  the 
custody  of  the  bankruptcy  court  before 
sale.  In  re  Keller,  6  A.  B.  R.  351,  109 
Fed.  131  (D.  C.  Iowa). 

(15)  Compelling  resort  to  execution 
against  personal  property  of  other  par- 
ties before  enforcing  lien  on  real  es- 
tate of  bankrupt.  In  re  Pollman,  16 
A.  B.  R.  146  (Ref.  N.  Y.). 

(16)  Partial  assignments  of  building 
contract  fund  turned  over  by  owner 
to  bankruptcy  court  for  administra- 
tion. In  re  Ludowici  Roofing  Tile  Co. 
V.  Penn.  Inst.  8  A.  B.  R.  742  (D.  C. 
Penn.). 

(17'),  L/iquor  license:  Bankrupt 
claiming  liquor  license  not  his  own 
although  in  his  own  name  but  simply 
being  used  in  wife's  business.  In  re 
Emrich,  4  A.  B.  R.  91,  101  Fed.  231 
(D.    C.    Pa.). 

(18)  Township's  claim  of  lien  by 
way  of  commingled  trust  funds,  Smith 
V.  Township,  17  A.  B.  R.  747  (C.  C. 
A.   N.  J.). 

(19)  Liens  and  prior  assignments 
upon  seat  in  stock  exchange.  O'Dell 
■V.  Boyden,  17  A.  B.  R.  759,  150  Fed. 
731   (C.   C.  A.   Ohio). 

(20)  Landlord's  lien  under  distress 
warrant.  In  re  Lines,  13  A.  B.  R. 
318,   133   Fed.   803    (D.   C.   Penn.). 

(21)  Landlord  no  priority  out  of 
proceeds  of  liquor  license  because  li- 
cense not  subject  to  levy.  In  re  My- 
ers, 4  A.  B.  R.  536,  103  Fed.  869  (D. 
C.    Penn.). 

(32)  Mortgage  lien  of  bank  vvhere 
claim  made  that  the  loan  was  void  as 
exceeding  charter  rights.  Cunning- 
ham V.  Germ.  Ins.  Bk.,  4  A.  B.  R.  365, 
103  Fed.  933  (C.  C.  A.  Ky.). 

(33)  Factor's  lien  for  advances,  com- 
missions   and    expenses,    where    factor 


is  not  in  possession.  Ryttenberg  z/. 
Schefer,.  11  A.  B.  R.  653,  150  Fed.  731 
(C.   C.   A.   Ohio). 

(24)  Whether  novation  was  made 
on  purchaser  of  plant  taking  up  old 
mortgage  and  giving  new  mortgage 
covering  more.     Long  v.  Gump,  16  A. 

B.  R.  501  (C.  C.  A.  Ohio).  Compare 
(reorganized  corporation  composed  of 
bondholders  and  directors,  buying  in 
assets  and  accepting  bonds  and  stocks 
of  new  company),  In  re  Medina 
Quarry  Co.,  24  A.  B.  R.  769,  179  Fed, 
939   (D.  C.  N.   Y.). 

(35)  Novation — None,  exists  where 
bankrupt  deeds  to  his  father  real  es- 
tate encumbered  with  a  mortgage 
made  to  secure  the  note  of  the  bank- 
rupt where  father  devises  real  estate 
back  to  bankrupt  and  bankrupt's  sis- 
ter. In  re  Straub,  19  A.  B.  R.  808,  158 
Fed..  375  (D.  C.  W.  Va.). 
■  (26)  Liveryman's  lien,  In  re  Pratesi, 
11  A.  B.  R.  319,  126  Fed.  588  (D.  C. 
Del.). 

(27)  Division  of  proceeds  of  insur- 
ance policy  among  creditors  in  ac- 
cordance with  previous  agreement. 
In  re  Reliance  Storage  &  Warehouse 
Co.,  5  A.  B.  R.  349.  (D.  C.  Penn.). 

(28)  Rent  of  mortgaged  premises 
accruing  after  adjudication,  or  accru- 
ing beforehand  but  uncollected  or  stilt 
in  the  bankrupt's  hands.  In  re  Cass, 
6  A.  B.  R.  722  (Ref.  Ohio);  In  re 
Dole,  7  A.  B.  R.  21,  101  Fed.  926   (D. 

C.  Vt.).  Compare,  to  same  effect.  In 
re  Hollenfeltz,  2  A.  B.  R.  499,  94  Fed. 
639   (D.  C.   Iowa). 

(29)  Mortgages.  In  re  Pittelkow,  1 
A.  B.  R.  473,  92  Fed.  901  (D.  C.  Wis); 
In  re  Noel,  14  A.  B.  R.  715,  137  Fed. 
674  (D.  C.  Md.);  Carter  v.  Hobbs,  1 
A.  B.  R.  214,  92  Fed.  594  (D.  C.  Ind.); 
In  re  Wilka,  12  A.  B.  R.  737,  131  Fed. 
1004  (D.  C.  Iowa);  McNair  v.  Mcln- 
tyre,  7  A.   B.   R.  638,  113  Fed.  113   (C, 
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arising  on  tliis  petition  to  revise  is  whether  a  District  Court  of  the  United 
States,  in  which  bankruptcy  proceedings  are  pending,  and  which  is  in  the  ac- 
tual possession  of  certain  real  estate  conceded  to  belong  to  the  bankrupt,  has 
jurisdiction  to  determine  the  amount  and  the  order  of  priority  of  liens  thereon, 
and  to  liquidate  suchi  liens,  to  the  end  that  the  property  may  be  sold  free  of  in- 
cumbrances and  in  aid  thereof  to  enjoin  the  lienholders  from  prosecuting  the 
foreclosure  of  their  liens  in  a  suit  brought  in  a  State  court  before  the  com- 
mencement of  the  bankruptcy  proceedings  but  within  four  .months  thereof; 
and  this,  though  the  lienholders  object  to  such  jurisdiction,  and  it  is  not  con- 
tended that  their  liens  are  preferential  or  fraudulent  or  invalid  for  any  other 
reason.  Bearing  in  mind  the  property  was  the  property  of  the  bankrupt,  the 
title  to  which  had  passed  to  the  trustee  in  bankruptcy,  and  that  it  was  in  the 
actual  possession  of  the  District  Court  of  the  United  States,  we  think  an  affirm- 
ative answer  should  be  given,  upon  the  authority  of  In  re  Schermerhorn,  In  re 
Epstein  (quoted  §  1797)  and  the  cases  therein  cited.    *    *    *     Indeed,  it  appears 


C.  A.  N.  C);  In  re  Prince  &  Walter, 
13  A.  B.R.  678  (D,  C.  Penn.);  In  re 
Bartheleme,  11  A.  B.  R.  67  (Ref.  N. 
Y.),  mortgage  alleged  to  be  fraudu- 
lent; In  re  Hugill,  3  A.  B.  R.  686,  100 
Fed.  616  (D.  C.  Ohio):  Mortgage 
void  for  actual  fraud  as  to  part,  void 
as  to  whole. 

(30)  Judgments.  In  re  L'Hommed- 
ieu,  16  A.  B.  R.  850   (C.  C.  A.  N.  Y.). 

(31)  Deed  given  by  way  of  security: 
In  re  Moore,  17  A.  B.  R.  164  (D.  C. 
Ga.). 

(33)  Transfer  of  stock  under  forged 
powers  of  attorney,  Unity  Banking  & 
Sav.  Co.  V.  Boyden,  30  A.  B.  R.  364, 
159  Fed.  916   (C.   C.  A.  Ohio). 

Misuse  of  life  insurance  policies 
surrendered  by  children  to  father  for 
specific  purpose,  liens  marshaled;  sub- 
rogation to  real  estate  mortgage  lien 
consequent  thereon, .  In  re  MacDoug- 
all,  33  A.  B.  R.  763,  175  Fed.  400  (D. 
C.   N.  Y.). 

(33)  Bankrupt  assumes  mortgage, 
on  purchase  of  property;  another  col- 
lateral mortgage  given  by  same 
debtor  for  same  debt,  foreclosed; 
mortgagee  to  resort  first  to  bank- 
rupt's property,  In  re  Beaver  Knitting 
Mills,  18  A.  B.  R.  528,  154  Fed.  320 
(C.    C.   A.    N.   Y.). 

(34)  Fraudulently  transferred  real 
estate,  where  bankrupt  still  in  occu- 
pancy, though  claiming  another  owns 
it,  In  re  Coffey,  19  A.  B.  R.  148  (Ref. 
N.   Y.). 

(35)  Goods  in  wareliouse  on  bank- 
rupt's premises  for  which  warehouse 
receipts  issued,  (Security)  Warehous- 
ing Co.  V.  Hand,  19  A.  B.  R.  291,  206 
U.   S.  415.     See  §§   964,  1146,   1884^/4. 

(36)  Grain  in  storage  on  bankrupt's 
premises  for  which  certificate  issued. 
In  re  Millbourne  Mills  Co.,  20  A.  B. 
R.  746,  162  Fed.  988  (D.  C;  Pa.), 
quoted  at  §§  964,  1146,  1884'/^;  Fourth 


St.  Nat.  Bank  v.  Millbourne  Milla 
Co.,  22  A.  B.  R.  442,  172  Fed.  177  (C. 
C.  A.  Pa.). 

(37)  Maritime  liens  on  cargo  and 
receiver's  certificates  for  care  and 
preservation.  In  re'  Alaska  Fishing^ 
etc.,  Co.,  21  A.  B.  R.  685,  167  Fed.  875 
(D.   C.   Wash.). 

(38)  Deeds  of  trust  that  had  been 
inadvertently  or  fraudulently  released 
decreed  to  be  reinstated  and  the  rights 
of  the  holders  of  notes  secured 
thereby  protected  by  declaring  their 
right  to  a  lien  on  said  real  estate,, 
Dulany  v.  Waggaman,  22  A.  B.  R.  36 
(Sup.   Ct.   D.   C). 

(39)  Misdescription  of  mortgage 
debt.  In  re  Farmers  Supply  Co.,  23 
A.  B.  R.  460,  170  Fed.  502  (D.  C. 
Ohio). 

(40)  Corporate  seal  lacking.  In  re 
Farmers  Supply  Co.,  22  A.  B.  R.  460, 
170  Fed.  502   (D.  C.  Ohio). 

(41)  Alteration  of  mortgage  bond 
to  cover  new  indebtedness  subse- 
quently created  between  same  parties^ 
In  re  Burns,  22  A.  B.  R.  640,  171-  Fed. 
1008    (D.    C.    Ga.). 

(42)  Auctioneer's  lien  for  advance- 
ments made  to  bankrupt  before  bank- 
ruptcy. In  re  Corn,  24  A.  B.  R.  681, 
179   Fed.   841    (C.   C.   A.   N.   Y.). 

(43)  Dower  in  cases  of  purchase 
money  mortgage,  whether  computed 
on  surplus  or  on  entire  value,  in  Ohio. 
In  re  Hays,  24  A.  B.  R.  669,  181  Fed. 
674    (C.   C.   A.    Ohio). 

(44)  Mortgage,  set  up  by  interven- 
ing petition,  declared  void  for  permit- 
ting mortgagor  to  remain  in  posses- 
sion and  to  sell,  though  intentional 
bad  faith  absent,  in  In  re  Standard 
Tel.  &  Flee.  Co.  (Knapp  v.  Milw.  Tr. 
Co.),  24  A.  B.  R.  761,  216  U.  S.  545, 
quoted  at  §§  1307^4   and   1358. 

(45)  Conditional  vendor  praying  for 
marshaling  of  liens  and  payment  of  the 
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that  before  the  injunction  in  question  was  awarded,  the  State  court,  which  by 
its  receiver  had  actual  possession  of  the  property,  voluntarily  surrendered  it 
to  the  receiver  appointed  in  the  bankruptcy  proceedings  upon  request  being 
made." 

In  re  Granite  City  Bk.,  14  A.  B.  R.  408,  137  Fed.  818  (C.  C.  A.  Iowa) :  "*  *  * 
he  can  assert  his  rights  to  the  proceeds  before  the  referee,  when  and  where  his 
claim  can  be  heard  and  its  priority  be  determined." 

In  re  Kellogg,  10  A.  B.  R.  11,  131  Fed.  333  (C.  C.  A.  N.  Y.) :  "The  second  as- 
signment of  error  raises  the  question  as  to  the  power  of  the  bankruptcy  court 
to  determine  the  question  of  the  validity  and  amount  of  said  bond  and  mort- 
gage in  the  summary  proceedings  instituted  before  the  referee  in  bankruptcy. 
Did  the  bankruptcy  court,  after  having  acquired  actual  possession  and  control 
of  the  property,  have  power  to  determine  the  validity  of  the  liens  ihereon? 
*  *  *  It  must  be  held  that  the  bankruptcy  court,  upon  such  acquisition  by 
the  receiver  of  possession  and  undisputed  legal  title,  had  jurisdiction  to  deter- 
mine the  validity  of  the  mortgage.'' 

Carter  v.  Hobbs,  1  A.  B.  R.  215,  92  Fed.  594  (D.  C.  Ind.) :  "From  the  fore- 
going considerations  it  would  seem  to  be  clear  that  the  District  Court  when  sit- 
ting in  bankruptcy  has  lawful  jurisdiction  over  liens  and  mortgages  upon  the 
property  of  the  bankrupt,  so  that  it  may  inquire  into  their  validity  and  extent 
and  grant  the  sarrie  relief  which  the  courts  of  the  State  might  or  ought  to  grant, 
and  that  such  court  may  do  this  without  the  consent  of  the  secured  creditor." 

Impliedly,  In  re  Pollman,  16  A.  B.  R.  146  (Ref.  N.  Y.):  "The  court  of  bank- 
ruptcy having  possession  of  the  property  in  question,  must  administer  the  same 
in  accordance  with  the  equitable  principles  of  the  Bankruptcy  Act.  *  *  *  Thus 
the  court  will  compel  the  creditor  to  resort  first  to  the  unsold  portion  of  real 
estate  before  going  to  that  which  the  debtor  has  alienated.  *  *  *  Incident  to 
this  system,  which  supersedes  all  other  systems  of  administering  insolvent  es- 
tates, secured  creditors  will  often  be  compelled  to  submit  to  delay,  if  delay  is 
likely  to  benefit  the  creditors  at  large.  In  re  Sabine,  1  Am.  B.  R.  315,  321.  Stays 
of  legal  proceedings  are  constantly  granted,  and  the  bankruptcy  court  will  so 
regulate  the  time  and  manner  of  enforcement  of  valid  liens,  as  not  to  cause  un- 
necessary loss  to  others.  In  re  Baughman,  15  Am.  B.  R.  23,  138  Fed.  742;  In  re 
Vastbinder,  13  Am.  B.  R.  148,  132  Fed.  718;  In  re  Chambers,  3  Am.  B.  R.  537, 
98  Fed.  865." 

Inferentially,  In  re  Moody,  12  A.  B.  R.  724,  131  Fed.  525  (D.  C.  Iowa):  "It 
is  a  familiar  principle  of  equity  jurisprudence  that  property  in  the  custody  of 
a  court  of  equity  is  always  held  by  it  in  trust  for  those  to  whom  it  rightly  be- 
longs; and  the  jurisdiction  to  inquire  into  and  determine  to  whom  it  so  belongs, 
and  to  that  end  to  require  all  claimants  thereto  to  present  their  claims  within 

balance    of    his    purchase    price    as    an  A.    B.    R.     201,    176     Fed.    990     (D.    C. 

equitable   lien,   rather   than   asking   for  Utah). 

surrender    of    the    property    itself.      In  (48)        Contribution,     Where     Stock 

re  Max  Goldman,  23  A.  B.  R.  497,  174  Jointly   Pledged   with    Other   Stock   as 

Fed.   579    (C.    C.   A.    Ohio),   quoted   at  Collateral  but  Loan   Entirely  Satisfied 

§   1878.  Out  of  Proceeds   of  the  Other   Stock. 

(46)  Reformation  of  second  mort-  — In  re  Mclntyre  &  Co.,  34  A.  B.  R. 
gage  to  be  a  first  lien  on  another  piece  626,  181  Fed.  955   (C.  C.  A.  N.  Y.). 

of  property.     Hardy  v.  Chandler,  23  A.  (49)      Mortgagor      cutting      timber, 

B.  R.  717,  175  Fed.  138   (D.   C.   Ga.).  where     description    copied     into   mort- 

(47)  Exempt  Property. — It  has  been  gage  recites  right  of  ingress  and 
held  that  a  creditor  holding  lien  on  egress  to  cut  timber.  In  re  Holmes 
both  exempt  and  non-exempt  prop-  Lumber  Co.,  26  A.  B.  R.  119,  189  Fed. 
erty,  need  not  exhaust  security  on  ex-  178  (D.  C.  Ala.). 

empt  property  first.     In  re   Bailey,  24 
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a  stated  time,  or  be  barred  of  any  interest  in  or  right  to  the  property,  is  inher- 
ent in  every  court  of  equity." 

Thus,  the  bankruptcy  court  may  determine  whether  a  transfer  or  con- 
veyance by  the  bankrupt  of  property  still  remaining  in  the  possession  of 
the  bankruptcy  court,  is  fraudulent  or  preferential.^* 

.  The  bankruptcy  court  need  not  sell  merely  whatever  title  the  trustee  has 
and  leave  the  purchaser  to  litigate,  afterwards,  the  extent  of  it,  but  may 
determine  its  extent  and  validity  in  the  first  instance;  ^5  and  may  determine 
in  advance  of  the  sale  of  a  leasehold  the  rights  of  the  landlord  under  a 
forfeiture  clause. ^^ 

§  1886,  Consent  of  Lienholder  Not  Necessary. — The  consent  of 
the  lienholder  is  not  necessary. ^'^ 

§  1887.  Incidental  Power  to  Compel  Execution  of  Papers  by 
Third  Parties. — As  incident  to  the  power,  undoubtedly  the  bankruptcy 
court  has  jurisdiction  to  order  the  surrender  or  cancellation  of  instruments 
affecting  the  property  so  in  its  custody ;  but  not  by  service  of  process  upon 
persons  outside  of  the  district.^^  And  it  has  jurisdiction  to  order  the  ex- 
ecution of  assignments ;  ^^  but  power  to  compel  a  pledgor  to  execute  neces- 
sary papers  to  effect  a  sale  of  the  pledged  property,  where  the  pledged 
property  was  in  the  bankrupt's  possession,  has  been  denied.**' 

\Miere  a  wife  has  given  her  consent  to  the  sale  of  real  estate  free  from 
her  dower  interest  and  to  accept  the  money  value  in  lieu  thereof,  she  may 
be  compelled  to  execute  a  formal  release  of  her  dower  right. 

In  re  Acretelli,  21  A.  B.  R.  537,  173  Fed.  121  (D.  C.  N.  Y.) :  "The  right 
to  make  the  sale  presupposes  the  power  to  compel  it,  the  consent  once  given." 

§  1887;|.  Incidental  Power  to  Reform  Instruments. — Also  as  in- 
cident to  the  power,  the  bankruptcy  court  undoubtedly  has  jurisdiction  to 
reform  instruments,  where  a  proper  case  for  reformation  exists.*^ 

34.  In  re  Coffey  19  A.  B.  R.  148  A.  N.  Y.),  quoted  at  §§  1970,  1980;  In 
(Ref.  N.  Y.);  also'  cases  cited  ante,  re  Dana,  21  A.  B.  R.  683,  167  Fed.  529 
this  same  paragraph.  (C.    C.   A.),   quoted   at   §   1885. 

35.  [1867]  Ray  v.  Norseworthy,  23  Whether  conditional  sale  contract  to 
Wall.  128;  inferentially.  In  re  Water-  be  considered  "lien,"  from  which 
loo  Organ  Co.,  9  A.  B.  R.  427,  118  property  may  be  sold  clear  and  free, 
Fed.  904  (D.  C.  N.  Y.);  In  re  Mc-  see  In  re  Grainger,  20  A.  B.  R.  166, 
Bride  &  Co.,  12  A.  B.   R.  83,  132  Fed.  160  Fed.  69   (C.  C.  A.  Calif.). 

285  (Ref.  N    Y.);  [1841]   In  re  Christy,  38.     In    re   Waukesha   Water    Co.,    8 

3    How.    (U.    S.)    292;    In    re    Sanborn  A.    B.    R.    715,    116    Fed.    1009    (D.    C. 

3  A.  B.  R.  54,  96  Fed.  507  (D.  C.  Vt.) ;  wis.).     Compare,   In   re   Harris,   23   A. 

■  [1841]    Houston  V.   Bank,   6   How.  486.  b.  R.  237,  173  Fed.  735   (D.  C.  N.  Y.), 

36    Gazlay  z;.  Williams,  17  A.   B.   R.  as    to     lack   of  power    where     person 

249   (C.   C.  A.   Ohio).  outside  of  district  also,  see  ante,  §  29. 

37.  See  post.     Selling  Property  Free  j„          3^           ^3   ^     g     j^ 

from    Liens,      §    1966.      But    compare,  ,„,   -p^.    i>;7    en    r    M    v^ 

In  re  Durham,  8  A.  B.  R.  115,  114  Fed.  ^^^   ^^^-   ^^\}r\                .'^    ^ 

750   (D.  C.  Md.),  where  the  court  evi-  40-1"  re  Silberhorn    5  A.  B.  R.  568, 

dently   deemed   his   consent   necessary.  ^05  Fed.  809   (D.  C.  Ills.). 

See,  also.  In  re  Kohl-Hepp  Brick  Co.,  41.    Fowler    v.   Hart,   13    How.    373. 

23   A.   B.   R.   822,   176   Fed.   340    (C.    C.  But  compare.  Sexton  v.  Kessler,  21  A. 


1832  REMINGTON   ON   BANKRUPTCY.  §    1888 

§  1887 i.  And  to  Relieve  against  Forfeiture. — Also  the  bankruptcy 
court  undoubtedly  has  the  incidental  power  to  relieve  against  forfeiture, 
which  it  will  exercise  under  the  usual  equity  rules.*^ 

§  1888.  Referee  Has  Jurisdiction. — The  referee  has  jurisdiction  to 
marshal  liens  and  to  determine  their  extent,  validity  and  order  of  priority.'** 

In  re  Rochford,  10  A.  B.  R.  608,  124  Fed.  182  (C.  C.  A.  S.  Dak.):  "A  referee 
in  bankruptcy  has  jurisdiction  to  draw  to  himself  by  summary  process  or  notice, 
and  in  the  first  in,stance  to  determine  the  question  of  the  validity  of  the  claim 
of  a  third  party  to  a  lien  upon  it,  or  an  interest  in,  property  or  the  proceeds 
of  property  lawfully  in  the  custody  of  a  trustee  in  bankruptcy." 

Mound  Mines  Co.  v.  Hawthorne,  23  A.  B.  R.  242,  173  Fed.  882  (C.  C.  A. 
Colo.) :  "Where,  however,  property  which  is  in  the  possession  of  a  bank- 
rupt at  the  time  of  the  bankruptcy  proceedings,  and  passes  as  part  of  his 
estate  into  the  possession  of  the  trustee  in  bankruptcy,  and  a  third  party  claims 
an  interest  therein,  the  referee  may,  by  a  summary  proceeding,  require  such 
third  party  to  appear  in  the  bankruptcy  court,  present  his  claim,  and  the  referee 
adjudicate  the  rights  of  the  parties  in  respect  thereof." 

In  re  Wilka,  12  A.  B.  R.  728  (D.  C.  Iowa):  "The  referee  finds,  however,  that 
the  trustee  was  in  the  actual  possession  of  the  property.  If  this  is  true,  though 
the  property  may  then  have  been  situated  in  South  Dakota,  the  court  was  in 
the  actual  custody  and  possession  of  the  property  through  its  trustee.  *  *  * 
In  this  case  the  Granite  City  Bank  was  given  the  notice  required  by  the  Bank- 
ruptcy Act  and  by  personal  service  of  such  notice  upon  it  at  Dell  Rapids,  S.  D., 
as  well.  The  conclusion  is  that  the  referee  had  jurisdiction  to  make  the  order 
of  sale.  This,  of  course,  does  not  preclude  the  bank  from  establishing  its  claim, 
if  it  can  do  so,  to  the  proceeds  of  the  property  covered  by  its  mortgage.  It 
may  propound  its  claim  thereto  before  the  referee.  In  fact,  the  referee  should 
require  it  to  do  so  before  making  any  order  for  the  distribution  of  such  pro- 
ceeds. Upon  the  bank's  presenting  its  claim  to  such  proceeds,  the  trustee  may 
take  issue  thereon,  if  he  so  elects,  and  the  referee  will  then  determine  the  matter 
upon  evidence  taken  under  his  direction.'' 

In  re  Miner's  Brewing  Co.,  20  A.  B.  R.  717,  162  Fed.  327  (D.  C.  Pa.):  "Un- 
der the  facts  reported  by  him,  the  referee  had  authority  to  order  a  sale  of  the 
bankrupt's  real  estate  discharged  of  liens.  Upon  these  facts,  he  had  authority 
also  to  hear  claims  upon  the  fund  produced  by  the  sale,  and  to  determine  their 
validity,  extent  and  relative  priority." 

B.   R.   807,   172   Fed.   535    (C.   C.   A.   N.  Steuer,    5   A.    B.    R.    209,    104    Fed.   976; 

Y.):       "Doubtless     a     court     of   equity  (D.    C.    Mass.);    In    re    Moody,    12    A. 

would  not  intervene  to  enforce  or  per-  B.  R.  725,-131  Fed.  525   (D.   C.  Iowa); 

feet  an  imperfect  mortgage  as  against  In  re  Bacon,  12  A.  B.  R.  730,  132  Fed. 

the  other  creditors  of  the  mortgagor."  157   (D.   C.   N.  Y.);  In  re   Pollman,   16 

42.  Impliedly,  Mound  Mines  Co.  v.  A.  B.  R.  144  (Ref.  N.  Y.) ;  Instance, 
Hawthorne,  23  A.  B.  R.  242,  173  Fed.  Smith  v.  Township,  17  A.  B.  R.  747 
883   (C.  C.  A.  Colo.).  (C.    C.   A.   N.   J.);   In   re   Pittelkow,   1 

43.  In  re  Granite  City  Bk.,  14  A.  B.  A.  B.  R.  472,  92  Fed.  901  (D.  C.  Wis.); 
R.  404,  137  Fed.  818  (C.  C.  A.  Iowa,  In  re  Matthews,  6  A.  B.  R.  96,  109  Fed. 
affirming  In  re  Wilka,  12  A.  B.  R.  603  (D.  C.  Ark.,  affirmed  in  Chauncey 
727,  131  Fed.  1004);  In  re  Sanborn,  3  v.  Dyke  Bros.,  9  A.  B.  R.  444,  119  Fed. 
A.  B.  R.  54,  96  Fed.  507  (D.  C.  Vt.) ;  1,  C.  C.  A.  Ark);  In  re  Schrinopskie, 
In  re  Kellogg,  10  A.  B.  R.  7^  121  Fed.  10  A.  B.  R.  221  (D.  C.  Kans.) ;  In- 
333  (C  C.  A.  N.  Y.);  impliedly.  In  re  stance,  In  re  Kohl-Hepp  Brick  Co., 
Keller,  6  A.  B.  R.  351  (D,  C.  Iowa);  23  A.  B.  R.  822,  176  Fed.  340  (C.  C. 
In  re  McBride  &  Co.,  12  A.  B.  R.  83,  A.  N.  Y.),  quoted,  on  other  points,  at 
132     Fed.    285      (Ref.    N.    Y.);     In     re  §§   1970,   1979,   1980. 
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Even  where  the  transfer  complained  of  occurred  more  than  four  months 
precefling  the  bankruptcy. 

In  re  Elletson  Co.,  23  A.  B.  R.  530,  174  Fed.  859  (D.  C.  W.  Va.):  "This 
deed  having  been  executed  more  than  four  months  prior  to  the  institution 
of  bankruptcy  proceedings,  under  older  decisions  some  doubt  might  have 
arisen  as  to  the  right  of  the  referee  to  pass  upon  and  adjudicate  the  matter 
in  this  summary  proceeding  instead  of  requiring  the  institutfon  of  a  plenary 
suit  for  the  purpose.  The  bank,  however,  having  voluntarily  submitted  to  the 
jurisdiction  by  presenting  its  claim  for  adjudication,  and  the  estate  of  the  bank- 
rupt being  wholly  in  the  possession  of  the  court,  there  can  no  longer  be  doubt 
of  the  jurisdiction  as  thus  taken  by  the  referee  under  the  rulings.  Indeed  the 
question  of  'four  months'  or  not  has  nothing  to  do  with  the  jurisdiction  of  the 
referee,  that  jurisdiction  being  dependent  rather  on  possession  of  the  res.'' 

Whilst  it  is  true  that  the  referee  has  such  jurisdiction,  and  that  gener- 
ally such  proceedings  should  be  had  before  the  referee,  and  perhaps,  under 
rule  of  court  would  be  sent  there  if  filed  in  the  District  Court,  yet  this  is 
not  to  deny  that  the  District  Court,  before  the  judge  itself,  has.  jurisdiction 
to  entertain  the  proceedings  if  it  so  desires.  However,  after  reference  to 
the  referee  all  proceedings  relative  to  property  in  the  custody  of  the  court 
should,  for  the  sake  of  due  order  and  consistent  administration,  be  carried 
on  before  the  referee;   and  such  is  the  evident  design  of  the  Act. 

§  1889.  Reasonable  Notice  to  Lienors  or  Other  Parties  in  In- 
terest Requisite. — Notice  must  be  given  to  lienholders ;  ■**  and  a  sale  does 
net  divest  the  Hen  of  a  creditor  unless  he  has  been  given  such  notice  and 
imless  the  sale  has  been  made  free  therefrom.''^ 

Reasonable  notice  to  the  various  lienholders  and  claimants  of  interest, 
to  come  in  and  set  up  their  rights,  is  all  that  is  requisite.*^ 

44.  In  re  Foundry  &  Machine  Co.,  giving  notice  to  lienors  living  out  of 
17  A.  B.  R.  293,  147  Fed.  828  (D.  C.  the  jurisdiction  holding  liens  on  per- 
Wis.) ;  In  re  Kohl-Hepp  Brick  Co.,  sonal  property.  In  re  Kellogg,  10  A. 
23  A.  B.  R.  822  (C.  C.  A.  N.  Y.),  B.  R.  7,  121  Fed.  333  (C.  C.  A.  N.  Y.). 
quoted  at  §  1980;  In  re  Sanborn,  3  A.  Impliedly,  In  re  McBride  &  Co  12  A 
B.  R.  54,  96  Fed.  551  (D.  C.  Vt.) ;  In  B.  R.  83,  132  Fed.  285  (Ref.  N.  Y.). 
re  Saxton  Furnace  Co.,  14  A.  B.  R.  Compare,  In  re  Waukesha  Water 
483,  136  Fed.  697  (D.  C.  Pa.);  Mound  Co.,  8  A.  B.  R.  715,  116  Fed.  1009  (D. 
Mines  Co.  v.  Hawthorne,  23  A.  B.  R.  C.  Wis.),  as  to  notice  on  persons  in 
242,  173  Fed.  882  (C.  C.  A.  Colo.),  another  district  (in  cases,  however, 
■quoted-  at  §  1888;  obiter.  In  re  Gerdes,  where  such  persons  are  in  possession 
4  A.  B.  R.  447,  102  Fed.  318  (D.  C.  of  the  instrument  sought  to  be  can- 
Ala.).     See    post,   §    1980.  celed). 

45.  See  post,  §  1980;  In  re  Kohl-  In  re  Pittelkow,  1  A.  B.  R.  472,  92 
Hepp   Brick  Co.,  23  A.   B.   R.   822,   176  Fed.  901   (D.   C.  Wis.). 

Fed.  340  (C.  C.  A.  N.  Y.),  quoted  at  In  re  Scrinopskie,  10  A.  B.  R.  221 
I  1980;  Bassett  v.  Ihackera,  16  A.  B.  (D.  C.  Kans.),  where  the  referee  held  a 
R.  787,  72  N.  J.  L.  81,  60  Atl.  39;  In  sale  of  property  to  have  been  fraud- 
re  Foundry  Machine  Co.,  17  A.  B.  R.  ulent  as  to  creditors  although  convey- 
293,   147  Fed.  828   (D.  C.  Wis.).  ance  made  .more  than  four  months  be- 

46.  In  re  Rochford,  10  A.  B.  R.   608,  fore    bankruptcy. 

124  Fed.  183  (C.  C.  A.  S.  Dak.);  In  re  In    re    Wilka,    12    A.    B.    R.    729,    131 

Granite    City    Bank,    14    A.    B.    R.    404,  Fed.    1004    (D.    C.    Iowa,    affirmed    sub 

409,   137   Fed.   818    (C.   C.   A.   Iowa,   af-  nom.  in   In  re  Granite  City  Bk.,  14  A. 

Arming  In  re  Wilka,   12   A.   B.   R.   727,  B.    R.    404,    137    Fed.    818) ;    obiter.    In 

131    Fed.    1004),   which    was   a   case    of  re    Gerdes,    4    A.    B.    R.    347,    102    Fed. 
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United  Sheet  &  Tin  Plate  Co.  v.  Hess,  20  A.   B.  R.  354,  159  Fed.  889   (C.   C. 

A.  Ohio):  "There  is  no  better  established  principle  than  that  all  parties  in- 
terested, whose  rights  will  be  directly  affected  by  the  decree,  must  be'  made 
parties  to  the  suit.  *  *  *  The  relief  which  the  petitioners  sought  was  di- 
rectly hostile   to  the  mortgage  of   September   1,   1893." 

In  re  Moody,  12  A.  B.  R.  724,  131  Fed.  525  (D.  C.  Iowa):  "It  is  a  familiar 
principle  of  equity  jurisprudence  that  property  in  the  custody  of  a  court  of 
equity  is  always  held  by  it  in  trust  for  those  to  whom  it  rightly  belongs;  and 
the  jurisdiction  to  inquire  into  and  determine  to  whom  it  so  belongs,  and  to  that 
end  to  receive  all  claimants  thereto  to  present  their  claims  within  a  stated  time, 
or  be  barred  of  any  interest  in  or  right  to  the  property,  is  inherent  in  every 
court  of  equity.  In  re  Rochford  (C.  C),  10  A.  B.  R.  608,  124  Fed.  187,  above. 
And  this  though  the  property  may  have  been  wrongfully  seized,  and  so  brought 
into  the  custody  of  the  court.  Krippendorf  v.  Hyde,  110  U.  S.  276.  See,  also. 
Freeman  v.  Howe,  24  How.  450,  and  Buck  v.  Colbath,  3  Wall.  334;  Bryan  v. 
Bernheimer,  and  In  re  Rochford,  above,  establish  the  rule  by  which  the  right  to 
this  stock  of  merchandise  or  its  proceeds  so  in  the  custody  of  the  court  may 
be  fully  determined;  and  that  is  to  require  the  land  company  to  propound 
its  claims  to  such  property  to  the  bankruptcy  court  within  a  stated  time.  The 
motion  of  the  Hawkeye  Land  Company  for  the  release  of  the  property  will 
therefore  be  overruled,  and  it  will  be  required  to  propound  its  claim  to  this 
property  before  the  referee  by  September  1,  1904.  The  referee  will  so  notify  it 
at  least  10  days  before  such  date,  and,  if  it  fails  to  do  so.  within  such  time,  it 
will  be  barred  of  all  right  to  or  interest  in  said  property.  If  it  shall  so  pro- 
pound its  claim,  the  referee  will  then  fix  the  time  within  which  the  trustee,  as 
soon  as  appointed,  shall  plead  thereto,  and  will  make  all  requisite  and  neces- 
sary orders  for  speeding  the  matter  to  a  final  hearing,  and  determine  the  ques- 
tions so  presented." 

In  re  Noel,  14  A.  B.  R.  720,  137  Fed.  694  (D.  C.  Md.):  "That  court,  having 
possession  of  the  property,  had  jurisdiction,  upon  notice  to  those  claiming  to 
have  liens  and  incumbrances  upon  it,  to  order  the  property  to  be  sold  by  the 
trustees  free  of  all  incumbrances,  if  the  court,  in  its  discretion,  should  deter- 
mine that  such  a  sale  was  for  the  benefit  of  the  unsecured  creditors;  and  after 
such  a  sale,  having  in  its  control  the  fund  arising  from  the  sale,  it  would  have 
jurisdiction  to  determine  the  conflicting  claims  of  the  parties  whose  liens  had 
been  displaced  as  to  the  property  sold,  and  transferred  to  the  fund  in  the  court. 
Ray  V.  Norseworthy,  23  Wall.  128,  23  L.  Ed.  116." 

Even  when  a  lienor  on  property  in  the  actual  custody  of  the  bankruptcy 
court  is  also  a  creditor,  he  must  have  due  notice,  other  than  the  mere  ten 
days  notice  by  mail  given  to  all  creditors,  of  any  attempt  to  affect  his  prop- 
erty rights  as  such  lienor.*'^     Even  though  the  claim  be  considered  frivo- 

318   (D.   C.  Ala.);   In  re  Sanborn,  3  A.  ings,  unless  the  pleadings  already  filed 

B.  R.  54,  96  Fed.  551  (D.  C.  Vt.);  Iri  therein  expressly  concede  the  validity 
re  Saxto'n  Furnace  Co.,  14  A.  B.  R.  and  extent  of  the  lien  and  the  person 
483  136  Fed.  697  (D.  C.  Pa.);  Mound  entitled  thereto.  Gillespie  v.  Piles,  24 
Mines  Co.  v.  Hawthorne,  23  A.  B.  R.  A.  B.  R.  502,  178  Fed.  886  (C.  C.  A. 
242,    173    Fed.    882    (C.    C.    A.    Colo.),  Iowa),   quoted  at  §   562. 

quoted    at    §    1888;    In    re    Foundry    &  47.    But    see,    apparently,    contra.    In 

Machine  Co.,  17  A.  B.  R.  293,  147  Fed.  re   Wilka,    12   A.    B.    R.    727,    131   Fed. 

828   (D.   C.  Wis.).     See  post,  §  1980.  1004    (D.   C.   Iowa).     Ho-wever,   on   re- 

Not  to  Adjudicate  Lien  in  Favor  of  view    (sub    nom.    In    re    Granite    City 

Lienholder    Not  a  Party    When.— Nor  Bk.,  14  A.  B.  R.  405   [C.  C.  A.  Iowa]) 

should    the    order    require    payment    of  it    is    evident    that    actual    notice    was 

a     lien    to    a     lienholder    not      made    a  given  to  lienors, 
party    nor    appearing    in    the    proceed- 
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lous,  the  alleged  lienor  should  be  given  notice.*®  However,  the  failure  to 
give  him  notice  would  not  make  the  sale  invalid,  biit  would  simply  make  it 
subject  to  whatever  rights  the  alleged  lienor  might  be  able  to  prove. 

Likewise  notice  must  be  given  to  adverse  claimants,  where  any  disposi- 
tion of  the  property  in  which  they  claim  to  be  interested  is  concerned.*" 
Thus,  the  court  held  a  trustee  in  bankruptcy  personally  liable  to  an  ad- 
verse claimant  where  the  trustee  turned  the  property  back  to  the  bank- 
rupt upon  confirmation  of  a  composition,  after  having  actual  notice  of 
the  adverse  claimant's  rights.^" 

§  1890.  "Ten  Days  Notice  by  Mail"  Insufficient;  "Order  to  Show 

Cause,"  Proper  Method. — The  usual  ten  days  notice  by  mail  prescribed 

in  cases  of  sales,  etc.,  will  not  suffice.    Ordinarily,  notice  is  given  by  means 

of  the  service  of  a  certified  copy  of  an  "order  to  show  cause"  by  a  certain 

date  why  the  prayer  of  the  petition  should  not  be  granted. ^^     Of  course, 

the  parties  may  waive  service  of  process  and  enter  their  appearance  vol- 
untarily. ^^ 

There  is  no  need  to  give  notice,  however,  of  the  application  for  an  or- 
der to  show  cause — the  show-cause  order  is  itself  a  notice  to  appear  and  it 
concludes  no  one. 

In  re  Philip  Brady,  31  A.  B.  R.  364,  169  Fed.  152  (D.  C.  Ky.):  "While 
a  notice  might  not  have  been  improper,  it  was  not  at  all  necessary,  because 
the  show-cause  order  itself  gives  notice  and  affords  an  opportunity  on  a  cer- 
tain named  future  day  to  show  cause  why  the  special  relief  sought  should  not 
be  granted.    The  order,  per  se,  gives  him  his  day  in  court." 

Similarly,  an  "order  to  show  cause"  may  be  issued  upon  the  trustee  upon  a 
claimant's  petition  or  cross  petition,  where  notice  upon  the  trustee  is  proper. ^^ 

§  1891.  Notice  on  Nonresidents,  if  Court  Has  Actual  Posses- 
sion.— Where  the  bankruptcy  court  has  actual  possession  of  the  property 
involved,  notice  rnay  be  served  upon  parties  out  of  the  district  to  set  up  their 
rights.^*  Service  may  be  had  on  nonresidents  under  U.  S.  Rev.  Stat., 
§  738.55 

48.  In   re    Kohl-Hepp    Brick    Co.,   33  52.  Kurtz  v.  Young,  12  A.  B.  R.  509, 

A.  B.  R.  822,  176  Fed.  340  (C.  C.  A.  131  Fed.  719  (C.  C.  A.  Minn.).  And 
N.    Y.).  see  ante,   §   1838. 

49.  Apparently  notice  not  requisite  53.  Instance,  In  re  MacDougall,  33 
upon  beneficiary  in  life  insurance  A.  B.  R.  762,  175  Fed.  400  (IX  C.  N. 
policy,     where      policy      provides     for  Y.). 

change  of  beneficiary,  before  ordering  54.  In  re  Wilka,  12  A.  B.  R.  727,  131 

bankrupt  to  apply  for  change  of  bene-  Fed.  1004  (D.  C.  Iowa),  affirmed  in  In 

ficiary  to  trustee.     In  re   Orear,  24  A.  re  Granite  City  Bank,  14  A.  B.  R.  404, 

B.  R.  343,  178  Fed.  633  (C.  C.  A.  Mo.).  137  Fed.  818  (C.  C.  A.).  Inferentially, 
However,  since  the  decision  in  Bur-  Horskins  v.  Sanderson,  13  A.  B.  R.  101 
lingham  v.  Crouse,  30  A.  B.  R.  8,  238  (D.  C.  Vt.).  Obiter  [rule  conceded 
U.  S.  459,  the  case  In  re  Orear  is  not  but  held  inapplicable  to  summary  or- 
authority  so  far  as  concerns  life  insur-  ders],  Staunton  v.  Wooden,  34  A.  B. 
ance  policies  as  assets.  R.    736,    179    Fed.    61    (C.    C.    A.    Cal.), 

50.  In  re  Cadenas  &  Coe,  34  A.  B.  R.  quoted  at  §  1705^. 

135    178  Fed.  158  (D.  C.  N.  Y.).  55.    Inferentially,    Horskins   v.    Sand- 

51.  See  post,  "Selling  Property  Sub-  erson,  13  A.  B.  R.  101,  133  Fed.  415 
ject  to  and  Free  from  Liens,"  §  1981.  CD.   C.   Vt). 
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§  1892.  But  Mere  Possession  of  Res  and  Service  of  Notice  In- 
sufficient to  Render  Judgment  in  Personam. — While  possession  of  the 
property  involved  entitles  the  bankruptcy  court  in  such  summary  proceed- 
ings to  determine  the  rights  of  the  parties  thereto  and  to  adjudicate  those 
rights  upon  proper  notice,  yet,  if  there  be  no  waiver  of  jurisdiction  and  no 
entry  of  appearance,  the  mere  possession  of  the  rem  and  service  of  notice 
on  the  party  will  not  authorize  the  bankruptcy  court  to  render  personal 
judgment  for  costs  against  such  third  party.^^ 

§  1893.  Third  Parties  May  Intervene.— On  the  other  hand  third 
parties  claiming  interests  in  the  property  may  intervene  and  apply  to  be  made 
parties,  set  up  their  rights  and  have  them  determined  in  the  bankruptcy 
court.  •• 

In  re  Goldsmith,  9  A.  B.  R.  426,  118  Fed.  763  (D.  C.  Tex.):  "I.  Hirsch  &  Son 
come  as  intervenors  seeking  to  subject  certain  funds,  which  arose  from  the  sale 
of  the  property  on  which  they  claim  a  lien,  to  the  part  payment  of  an  alleged 
indebtedness.  They  have  a  right  to  come  in  this  way.  Fisher  v.  Cushman,  4 
A.  B.  R.  646,  103  Fed.  860;  In  re  Oconee  Mill  Co.,  6  A.  B.  R.  475,  109  Fed.  866." 

§  1894.  Pleadings  and  Practice  in  Marshaling  Liens  and  Inter- 
ests.— Liens  may  be  set  up  on  the  forms  prescribed  by  the  Supreme  Court's 
General  Orders  in  Bankruptcy  for  proof  of  secured  debts. ^'^  But  secured 
creditors  are  not  obliged  to  prove  their  claims  upon  the  form  prescribed  by 
the  Supreme  Court  for  proof  of  secured  debts.  A  mere  pleading  in  the  na- 
ture of  an  intervening  petition  in  equity  will  suffice,  the  regular  form  ap- 
parently being  intended  simply  for  secured  creditors  who  retain  the  posses- 
sion of  their  securities  and  desire  their  value  credited  thereon  and  the  claim 
allowed  for  the  deficit.^* 

56.  Havens  &  Geddes  Co.  v.  Pierek,  quoted  at  §  75854.  The  subject  of 
9  A.  B.  R.  539,  120  Fed.  244  (C.  C.  A.  pleadings  and  practice  in  proceedings 
Ills.) :  Although  this  case  states  the  to  marshal  liens  is  taken  up  fully  un- 
rule  in  the  broad  form  that  the  bank-  der  the  subject  of  "Selling  Property 
ruptcy  court  has  no  jurisdiction  at  all  Free  from  Liens,"  post,  §  1965. 

to   maintain    a   plenary   action,   as   was  Whether  the  petition  must  expressly 

the    case     before     the     amendment     of  allege  possession   to  be  in   trustee.   In 

1903    conferred    such    jurisdiction,    yet  re   Granite   City  Bk.,   14  A.   B.   R.   408, 

on- the  proposition  of  the  text,  it  still  137  Fed.  818   (C.  C.  A.  Iowa), 

states    the    true    rule    where    the    pro-  As  to  rules  regarding  the  reopening 

ceedings    are    not    a    plenary    suit    but  of  the   case  for  further  testimony,  see 

the  usual  proceedings  to  marshal  liens,  §   5535/^;    compare   rules   regarding  ob- 

etc,   before   the   referee.  jections  to  claims,  etc.,  §  830,  et  seq. 

57.  Inferentially,  Burow  v.  Grand  Necessary  Allegations  to  Set  Aside 
Lodge,  13  A.  B.  R.  545,  133  Fed.  542  Fraudulent  and  Preferential  Trans- 
(C.   C.   A.  Tex.).     See  post,   §   1985.  fers. — For     necessary      allegations      on 

58.  In  re  Goldsmith,  9  A.  B.  R.  419,  the  part  of  the  trustee  to  avoid  pref- 
118  Fed.  763  (D.  C.  Tex.);  Burow  .i^.  erential  or  fraudulent  transfers,  com- 
Grand  Lodge,  13  A.  B.  R.  545,  133  pare  analogous  rules,  ante,  §  1731. 
Fed.  542  (C.  C.  A.  Tex.);  Carriage  Co.  Whether  Trustee  to  Show  Inade- 
V.  Solanas,  6  A.  B.  R.  225  (D.  C.  La.);  quacy  of  Assets.— See  ante,  §  1731. 
impliedly.  In  re  Bellevue  Pipe  &  F'dy  Compare,  In  re  Standard  Tel.  &  Elec. 
Co  22  A.  B.  R.  97,  16  Ohio  Dec.  247  Co.  (Knapp  v.  Milw.  Tr.  Co.),  24  A. 
(Ref  Ohio);  In  re  Stevens,  23  A.  B.  B.  R.  761,  216  U.  S.  545,  quoted  at 
R     239     173     Fed.    843    (D.     C.    Ore.),  §   1731,  to  the  efifect  that   it   is   no  de- 
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The  hearing  should  not  be  upon  affidavits,  for  the  proceedings  are  not  in 
the  nature  of  a  mere  motion  but  rather  of  a  petition. ^^ 

§  1894^.  Statutory  Regulations  of  Right  to  Institute  or  Main- 
tain Suit  Not  Applicable. — State  regulations  of  the  right  of  a  party  to 
institute  or  maintain  suit  are  not  applicable  to  proceedings  in  the  bank- 
ruptcy court. 

In  re  Farmers  Supply  Co.,  82  A.  B.  R.  460,  170  Fed.  502  (D.  C.  Ohio):  "The 
jurisdiction  and  remedies  conferred  by  the  Constitution  and  statutes  of  the 
United  States  on  the  national  courts  are  uniform  throughout  the  different 
states  of  the  Union,  and  cannot  be  impaired,  restricted,  or  destroyed  by  state 
legislation,  which  prescribes^  a  condition  only  by  compliance  with  which  a  part- 
nership having  a  fictitious  name  may  commence  and  maintain  litigation  in  its 
own  courts.'' 

§  1895.  Whether  Proceedings  to  Marshal  Liens  on  Property  in 
Custody,  on  Notice,  Strictly  "Summary"  Proceedings. — Proceed- 
ings to  marshal  liens  on  property  in  the  custody  of  the  bankruptcy  court, 
on  notice  and  hearing,  perhaps  are  not,  strictly  speaking,  "summary"  pro- 
ceedings even  though  they  do  not  follow  the  established  forms.®  ^ 

§  1896.  What  Law  Governs  Validity. — In  general  the  trustee  takes 
title  in  the  same  plight  and  condition  in  which  the  bankrupt  left  it.  In  gen- 
eral the  law  of  the  State  will  control  in  the  marshaling  of  liens ;  and  the 
decisions  of  the  highest  tribunal  of  the  State  will  be  followed  where  the 
lien  or  interest  is  not  affected  by  the  peculiar  provisions  of  the  Bankruptcy 
Act.  In  short,  the  validity  and  priority  of  liens  on  the  property  so  coming 
into  the  custody  of  the  bankruptcy  court,  and  the  extent  and  validity  of 
interests  therein  are,  in  general,  to  be  determined  by  the  law  of  the  State.^^ 

fense  to  a  charge  that  the  transfer  is  Miller,  11  A.  B.  R.  744,  119  Iowa  368; 
preferential  or  fraudulent  to  show  that  Morgan  v.  Nat'l  Bk.,  16  A.  B.  R.  644, 
the  trustee  might  possibly  recover  145  Fed.  4'66  (C.  C.  A.  W.  Va<) ;  Anal- 
enough  from  unpaid  stock  subscrip-  ogously  (a  pledge  in  pledgee's  hands), 
tions  and  by  suit  against  officers  and  In  re  Byrne,  3  A.  B.  R.  268,  97  Fed. 
directors,  to  pay  all  debts.  762  (D.  C.  Iowa);  In  re  Forbes,  7  A. 
59.  Analogously,  In  re  Bailey,  19  A.  B.  R.  42  (Ref.  Ohio) :  Dpwer  com- 
B.  R.  470,  156  Fed.  691   (D.  C.  N.  Y.).  puted   on   equity   of  redemption   where 

61.  In  re  McMahon,  17  A.  B.  R.  534,  purchase  money  mortgage  exists,  in 
147  Fed.  685  (C.  C.  A.  Ohio).  Also,  Ohio,  In  re  Hawkins,  9  A.  B.  R.  598 
see  ante,  "What  Is  Summary  Proc-  (D.  C.  R.  I.) :  Dower,  in  Rhode  Is- 
ess,"  §   1832.  land,    computed    on    whole    value,    but 

62.  See  the  various  discussions  as  to  payable  out  of  equity  of  redemption, 
the  title  of  the  trustee,  the  same  neces-  In  re  Waterloo  Organ  Co.,  9  A.  B. 
sarily  involving  the  law  applicable  to  R.  429,  118  Fed.  904  (D.  C.  N.  Y.); 
the  marshaling  of  liens  in  bankruptcy.  Bush  v.  Export  Storage  Co.,  14  A.  B. 
Thompson  v.  Fairbanks,  13  A.  B.  R.  138,  136  Fed.  918  (U.  S.  C.  C.  Tenn. 
R.  437,  196  U.  S.  516;  Humphrey  v.  on  page  168,  interpreting  Thompson 
Tatman,  14  A.  B.  R.  74,  198  U.  S.  91;  v.  Fairbanks,  13  A.  B.  R.  437,  196  U. 
York  Mfg.  Co.  v.  Cassell,  15  A.  B.  R.  S.  516). 

633,   201   U.   S.   342;   First   Nat'l   Bk.   v.  In   re   Lukens,   14   A.   B.   R.   683,   133 

Staake,  15  A.  B.  R.  639,  302  U.  S.  141;  Fed.   188    (D.   C.   Penn.),  where  a  real 

In   re  Josephson,   8  A.   B.   R.   423,   116  estate     mortgage    not   recorded    until 

Fed.    404    (D.    C.    Ga.) :      as    to    unre-  after    adjudication    of    mortgagor    and 

corded    chattel    mortgage,    Deland    v.  appointment  of  trustee  was  held  void 

2  R  B— 58 
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Hiscock  V.  Varick  Bk.,  206  U.  S.  28,  18  A.  B.  R.  6:  "The  contracts  of  pledge 
were  made,  executed  and  to  be  performed  in  the  State  of  New  York,  and  the 
rights  of  the  parties  were  governed  by  the  law  of  that  State.  No  preference 
under  the  Bankruptcy  Act  was  alleged  or  proved,  nor  was  there  any  allegation 
or  proof  that  the  pledge,  of  the  securities  was  in  fraud  of  the  rights  of  the  cred- 
itors or  trustee.  The  questions  of  the  extent  and  validity  of  the  pledge  were 
local  questions,  and  the  decisions  of  the  courts  of  New  York  are  to  be  followed 
by  this  court." 

In  re  National  Bk.,  14  A.  B.  R.  180,  135  Fed.  63  (C.  C.  A.  Ohio):  "In  deter- 
mining the  validity  of  a  chattel  mortgage,  this  court  will  endeavor  to  follow  the 
settled  law  of  the  State  in  which  the  transaction  occurred." 

Instance,  In  re  Bailey,  24  A.  B.  R.  201,  176  Fed.  990  (D.  C.  Utah);  creditor 
holding  lien  on  exempt  and  non-exempt  property,  not  obliged  to  exhaust 
lien  on  exempt  property  first,  the  fact  of  its  being  exempt  being  held  to  vary 
the  rule. 

In  re  Elletson  Co.,  23  A.  B.  R.  530,  174  Fed.  859  (D.  C.  W.  Va.):  "The  Su- 
preme Court  has  determined  that  the  question  whether  such  a  deed  of  trust 
is  valid  or  not  is  a  local  one  and  must  be  governed  by  the  State  court  decisions, 
which  the  Federal  courts  will  follow." 

§  1897.  Where  Rights  under  State  Statute  Dependent  on  Resort 
to  Special  Remedies. — But  where  the  state  law  confers  certain  rights 
upon  creditors  to  set  aside  conveyances,  wholly  dependent,  however,  upon 
their  institution  of  litigation  in  certain  form  in  the  state  courts,  the 
funds  in  the  hands  of  the  bankruptcy  court  probably  will  not  be  adminis- 

under  §   67    (a).     However,  unless   the  Bk.,   4   A.    B.    R.    363    (C.    C.   A.    Ky.): 

Pennsylvania    law    declares    a    real    es-  Validity    of    mortgage    where    loan    in 

tate  mortgage  void  as  to  creditors  for  excess  of  charter. 

nonrecording,  it  is  hard  to  see  how  it  Instance,       Ludowici      Roofing    Tile 

would    be    void    as    to    the    trustee    in  Co.  v.  Penn.  Inst.,  8  A.  B.  R.  739   (D. 

bankruptcy     who     simply      represents  C.     Penn.) :       Partial     assignments     of 

creditors.  building      contract     fund     where     fund 

Instance,  In  re  Gosch,  9  A.  B.  R.  613,  turned  over  to  the  bankruptcy  court 
131  Fed.  604  (D.  C.  Ga.),  wherein  it  for  marshaling  of  liens,  will  be  honored, 
was  held  that  a  sash  and  door  factory  Instance,  In  re  Byrne,  3  A.  B.  R. 
was  not  a  "saw  mill"  within  the  mean-  268,  97  Fed.  763  (D.  C.  Iowa):  Stat- 
ing of  the  Georgia  Lien  Law.  ute  of  Iowa  giving  wages  of  employees 

Instances,   Chauncey   v.   Dyke   Bros.,  priority   over   existing  mortgage. 

9   A.   B.   R.   444,   119   Fed.   1    (C.   C.   A.  Instance,    Morgan    v.    Nat'l    Bk.,    16 

Ark.),  wherein  the  statute  of  Arkansas  A.   B.   R.   639,   145   Fed.   466    (C.   C.   A. 

was    applied,    giving    priority    to    me-  W.    Va.) :      Priorites    in    W.    Va.    be- 

chanics'   liens    over   a   prior   mortgage,  tween  mechanics'  liens  and  bonded  in- 

except    in    so    far    as    the    prior    mort-  debtedness  of  a     manufacturing    plant, 

gage  is  made  to  raise  money  to  make  Instance,    In    re    Dunavant,    3    A.    B. 

the    improvements    and    the    improve-  R.    41,    96    Fed.    543    (D.    C.    N.    Car.); 

ments    are    actually    made.  Statute    of    Limitations    as    to    alleged 

Instance,  Ludowici  Roofing  Tile  fraudulent  transfers. 
Co.  V.  Penn.  Inst.,  8  A.  B.  R.  739  (D.  Instance,  In  re  Cannon,  10  A.  B.  R. 
C.  Penn.):  Building' contract  stipulat-  64,  121  Fed.  583  (D.  C.  S.  C.) :  Unre- 
ing  against  liens  recorded,  bars  sub-  corded  chattel  mortgage  void  by  State 
contractors,  in  Pennsylvania,  notwith-  law  only  as  to  subsequent  creditors; 
standing  further  stipulations  that  final  fund  will  be  divided  first  among  sub- 
payment  need  not  be  made  unless  re-  sequent   creditors. 

ceipts   in  full  from  lienholders  be   ex-  First  Nat.   Bk.  v.  Guarantee  Title  & 

hibited — later      stipulation      being,     for  Trust   Co.,   24   A.    B.   R.   330,   178   Fed. 

owner's  benefit.  187    (C.   C.   A.   Pa.),   quoted  at   §   1140. 

Instance,  Cunningham  v.  Germ.  Ins.  Sec  ante,  §§  780,  1140. 
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tered  nor  distributed  in  accordance  therewith,83  even  where  such  suit 
is  already  pending  at  the  time  of  bankruptcy ;  especially  where  actual  custody 
and  possession  of  the  property  has  not  been  taken  by  the  state  court  but  has 
been  taken  by  the  bankruptcy  court;  and  especially  where  the  state  court 
proceedings  would  have  resulted  in  "class"  preference.^* 

Likewise,  where  the  statute  requires  conditional  vendors  to  refund  part 
of  the  purchase  price  on  taking  possession,  such  refund  will  not  be  required 
where  the  conditional  vendor  does  not  petition  for  surrender  of  the  prop- 
erty, but  merely  for  a  marshaling  of  the  liens  and  payi;nent  of  the  balance 
of  his  purchase  price  as  an  equitable  lien.®^ 

§  18  98.  Rights  of  Priority  under  State  Statutes  as  Related  to 
Marshaling  of  Liens  on  Property. — Where,  by  state  law,  the  putting  of 
property  into  the  hands  of  a  receiver  or  assignee  operates  to  give  a  right  of 
priority  to  operatives  for  labor  performed  by  them  during  a  certain  period 
preceding  the  receivership  or  assignment,  then,  in  such  cases,  upon  the  sub- 
sequent bankruptcy  of  the  debtor  and  the  transfer  of  the  property  to  the 
bankruptcy  court  for  administration,  the  special  provisions  of  the  Bank- 
ruptcy Act  giving  priority  to  wages  earned  by  the  similar  classes  of  "work- 
men, clerks  and  servants,"  supersedes  the  order  of  priority  of  the  state 
statute  and  the  claims  must  be  made  under  this  provision  of  the  Bank- 
ruptcy Act  and  not  under  the  state  law;  but  as  to  other  priorities,  if  the 
state  statute  confers  them  as  general  rights  of  priority,  they  will  have  the 
same  priority,  in  the  marshaling  of  liens  in  bankruptcy  that  they  would  have 
had  in  the  marshaling  of  liens  in  the  state  court.*^  But  in  no  event  will 
workmen,  clerks  nor  servants,  under  the  Bankruptcy  Act  (nor  as  a  general 
rule,  operatives  under  the  state  laws)  have  priority  of  payment  of  their 
wages  out  of  the  proceeds  of  property  over  a  mortgage  or  other  contract 
lien  thereon  made  upon  a  presently  passing  consideration  and  duly  re- 
corded.^'^     But  such  right  of  priority  under  state  law  given  to  employees 

63.  For  full  discussion,  see  ante,  §  Max  Goldman,  23  A.  B.  R.  497,  174 
1266,   et  seq.  Fed.    579    (C.    C.   A.    Ohio),   quoted   af 

64.  In  re  Porterfield,  15  A.  B.  R.  17,       §    1878. 

138   Fed.   192    (D.   C.  W.  Va.,  reversed  66.  See  post,   §   2303,   et  seq. 

sub  nom.     Moore  v.  Green) :     "I  hold  67.  In  re  Meis,  18  A.  B.  R.  107  (Ref. 

that     the    petitioning     creditors,     inde-  Ky.) ;  In  re  Frick,  1  A.  B.  R.  719  (Ref. 

pendent   of  the   exclusive   character   of  Ohio). 

the     bankruptcy     jurisdiction,     cannot  Compare,  analogously,  contra,   In  re 

now    rely    upon    the    pendency    of    the  Duncan,  2  A.   B.   R.  331   (D.   C.  Tex.) : 

case   in_  the   State   court   to   give   them  But  this  probably  was  a  case  of  a  land- 

the    relief   asked,    to-wit,    the    distribu-  lord's    right    of    mere    priority    rather 

tion  of  the  funds  according  to  the  re-  than   of  a  specific  lien, 

quirements   of  §   2,   c.   74,   of  the   Code  Contra,   obiter,   under  laws   of   Iowa, 

of  West  Virginia  of  1899:  and  this  for  In   re   Byrne,   3  A.   B.   R.   368,   97   Fed. 

two    reasons:    (a)    Because    the    State  762  (D.  C.  Iowa).     Contra,  In  re  Tebo, 

court    never    took    possession    of    the  4  A.  B.  R.  235,  101  Fed.  235  (D.  C.  W. 

property;  and   (b)^  because  the  parties  Va.).     Also,   see   post,   §   3306,   et   seq. 

have,  in  effect  waived  any  rights  they  At  any  rate,  where  the  wages  claimed 

might  have  had  in  this  particular,  and  upon  were   not  even   earned  when   the 

have   submitted  to   the   federal   court's  mortgage  was  given.     In  re  Mulhauser 

jurisdiction."  Co.,  10  A.   B.  R.  231,  121  Fed.  669   (C. 

65.  See  ante,  §  1878;  also,  see  In  re  C.   A.   Ohio). 
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may  take  precedence  over  certain  statutory  liens,  such  as  landlords'  liens ;  ®* 
and,  in  some  states,  over  mortgages  given  on  a  "plant"  or  business.®* 

§  1899.  "Surrender  of  Preference"  on  Distinct  Transaction  Not 
to  Be  Required  as  Prerequisite  to  Validity  of  Lien  Which  Itself  Is 
Not  a  Preference. — Surrender  of  preferences  received  on  other  and  dis- 
tinct transactions  is  not  to  be  required  upon  the  marshaling  of  assets,  as  a 
condition  prerequisite  to  the  validity  of  a  lien,  where  the  lien  itself  is  not  a 
preference.  Such  surrender  is  a  prerequisite  only  to  the  allowance  of  claims 
to  share  in  dividends.''''' 

Division  6. 

Summary  Jurisdiction  Over  Trustee  and  Receiver  to  Prevent  Their 
Interference  with  Rightful  Possession  oe  Third  Parties. 

§  1900.  Summary  Jurisdiction  to  Prevent  Trustee  Interfering 
with  Others'  Rightful  Custody. — The  bankruptcy  court  has  summary 
jurisdiction  over  its  own  receiver,  trustee  or  other  officer  to  control  his 
actions  towards  third  parties  and  to  prevent  his  interference  with  their 
lawful  custody. '''1 

Division  7. 

Restraining  Orders  and  Injunctions  in  Aid  oe  Bankruptcy  Proceed- 
ings. 

§  1901.  Jurisdiction  to  Issue  Injunctions  in  Aid  of  Bankruptcy 
Proceedings. — Restraining  orders  may  be  issued  by  the  bankruptcy  court 
in  the  bankruptcy  proceedings  themselves,  in  aid  of  the  collection  of  the  as- 
sets and  their  reduction  to  money,  prohibiting  third  parties  from  interfering 
with  the  property  or  its  custody,  or  from  taking  other  action  in  relation 
thereto. '^^ 

68.  See   post,    §    2203.  Instance,   In   re   MacDougall,  23   A.   B. 

69.  See  post,  §  2202,  et  seq.  R.  762,  175  Fed.  400   (D.  C.  N.  Y.). 

70.  In  re  Franklin,  18  A.  B.  R.  218,  72.  Compare,  ante,  "Provisional  Rem- 
151  Fed.  642   (D.  C.  N.  Car.).  edies    and    Restraining    Orders    before 

71.  In  re  Tomlinson,  27  A.  B.  R.  the  Appointment  of  Trustees,"  §  359. 
780,  193  Fed.  101  (D.  C.  N.  Y.).  Com-  Also  various  subjects  wherein  injunc- 
pare,  Warehousing  Co.  v.  Hand,  16  A.  tion  has  been  sought  as  a  remedy. 
B.  R.  56  (C.  C.  A.  Wis.),  where  the  Compare,  "Iniunctions  and  Restrain- 
bankruptcy  court  entertained  a  plen-  ing  Orders  on  Plenary  Actions  Brought 
ary  intervening  petition  to  enjoin  the  by  Trustees  and  Receivers,"  ante,  § 
trustee   from   interfering  with    the   pe-  1727. 

titioner's  possession.  Compare,    as    to    law    of    1867,    cases 

Contra,  In  re  Berkowitz,  16  A.  B.  R.  cited  in  note  to  Keegan  v.  King,  3  A. 

255,  143  Fed.  598  (D.  C.  Penn.),  where  B.  R.  79. 

the    bankruptcy    referee    attempted    to  In  re  Goldberg,  9  A.   B.   R.   156,  117 

restrain    the    trustee    from    replevying  Fed.   692   (D.   C.   N.   Y.),   quoted,  ante, 

property  from  the  bankrupt's  wife,  the  §   359;     In   re   Hornstein,   10   A.   B.   R. 

reviewing   court   reversing   the   referee.  308,  122  Fed.  266  (D.  C.  N.  Y.),  quoted. 

Compare,   In  re   Howard,   13  A.   B.   R.  ante,  §   359;   In  re  Breslauer,   in  A.   B. 

462   (D.    C.    Calif.).  R.  33,  121  Fed.  910   (D.  C.  N.  Y.);   In 

"Order  to  show  cause"  upon  trustee.  re  Kenney,  3  A.  B.  R.  494,  95  Fed.  427 
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Bear  v.  Chase,  3  A.  B.  R.  746,  99  Fed.  930  (C.  C.  A.  S.  C.) :  "Counsel  insist 
with  great  earnestness  that  a  bill  in  equity  should  have  been  filed  in  this  case 
instead  of  proceeding  by  rule  to  show  cause,  as  was  done,  and  while  it  is  not 
said  so  in  words,  the  inference  is  irresistible  that  it  was  necessary  to  institute 
such  suit  in  the  State  Court  instead  of  the  District  Court  of  the  United  States. 
*  *  *  It  may  be  conceded  that  in  ordinary  proceedings  affecting  the  bank- 
rupt's estate,  in  which  third  parties  or  adverse  claimants  are  interested,  the 
better  practice  would  be  either  to  file  .a  bill  in  equity  or  a  separate  petition  in 
the  bankruptcy  proceedings,  setting  up  the  cause  of  action  in  question,  on  which 
process  should  be  regularly  issued  or  full  opportunity  otherwise  given 
to  appear.  But  that  has  no  application  in  this  case,  where  the  alleged  ground 
of  bankruptcy  is  the  procuring  of  and  levying  the  attachments  enjoined.  *  *  * 
Upon  the  adjudication  of  the  bankrupt,  all  creditors  became  parties  to  the 
bankruptcy    proceedings   by    operation    of   law,    and   particularly    these    creditors 


(D.  C.  N.  Y.,  affirmed  in  3  A.  B.  R. 
353  and  5  A.  B.  R.  355,  and  reaffirmed 
sub     nom.      Clarke    v.    Larremore,     9 

A.  B.  R.  476,  188  U.  S.  486);  Lesser 
Bros.,  5  A.  B.  R.  320  (C.  C.  A.  N.  Y., 
reversed,  on  other  grounds, 'sub  nom. 
Metcalf  V.  Barker,  9  A.  B.  R.  36,  187 
U.  S.  165) ;  Blake  v.  Francis-Valentine 
Co.,  1  •  A.  B.  R.  372  (D.  C.  Calif.) : 
This  case,  however,  is  not  to  be  ap- 
proved to  its  full  extent. 

In  re  Northrop,  1  A.  B.  R.  437  (Ref. 
N.  Y.);  In  re  Globe  Cycle  Wks.,  2  A. 

B.  R.  447  (Ref.  N.  Y.) ;  In  re  Chas. 
D.  Adams,  1  A.  B.  R.  94  (Ref.  N.  Y.); 
In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R. 
291,  112  Fed.  396  (C.  C.  A.  Tenn.) ;  In 
re  Whitener,  5  A.  B.  R.  198,  105  Fed. 
180  (C.  C.  A.  N.  Y.);  In  re  Ball,  9  A. 
B.  R.  376,  118  Fed.  673  (D.  C.  Vt.), 
quoted,    ante,   §    359.      In   re    Kerski,    2 

A.  B.  R.  79  (Ref.  Wis.):  This  case, 
however,  states  the  rule  too  broadly. 
In  re  Smith,  8  A.  B.  R.  55,  113  Fed. 
993  (D.  C.  Ga.),  quoted,  ante,  §  359.  In 
re  Tiffany,  13  A.  B.  R.  310,  133  Fed. 
799    (D.   C.  N.   Y.);  In  re   Miller,   9  A. 

B.  R.  274,  118  Fed.  360  (D.  C.  Ga.); 
In  re  Jersey  Island  Packing  Co.,  14 
A.  B.  R.  689,  138  Fed.  625  (C.  C.  A. 
Calif.) ;  In  re  Eastern  Commission  & 
Importing  Co.,  12  A.  B.  R.  305,  129 
Fed.  847  (D.  C.  Mass.);  In  re  Tune,  8 

A.  B.  R.  285,  115  Fed.  906  (D.  G.  Ala.) 
In  re  Huddleston,  1  A.  B.  R.  572  (Ref. 
Ala.);  In  re  Mertens,  12  A.  B.  R.  698 
131  Fed.  507  (D.  C.  N.  Y.);  In  re  Booth 
3  A.  B.  R.  770,  96  Fed.  943  (D.  C.  Ga.) 
In  re  Jackson,  2  A.  B.  R.  501,  94  Fed 
797    (D.   C.  Vt);   In   re  Adams,   14   A 

B.  R.  23,  134  Fed.   142   (D.   C.   Conn.) 
In  re  Vastbinder,   13  A   B.  R.   148,   132 
Fed.  718   (D.   C.  Penn.) ;  In  re  Baugh- 
man,  15  A.  B.  R.  33,  138  Fed.  742   (D. 

C.  Penn.);  In  re  Klein,  3  A.  B.  R.  174, 
97  Fed.  31  (D.  C.  Ills.);  In  re  Currier, 
5  A.  B.  R.  639  (Ref.  N.  Y.) ;  obiter, 
Carling    v.    Seymour    Lumber    Co.,    8 


A.  B.  R.  41,  113  Fed.  483  (C.  C.  A. 
Ga.);  In  re  Riker,  5  A.  B.  R.  720,  107 
Fed.  96  (C.  C.  A.  N.  Y.);  Bindseil  v. 
Smith,  5  A.  B.  R.  40  (Court  of  Errors 
N.  J.);  In  re  Steuer,  5  A.  B.  R.  309, 
104  Fed.  976,  980  (D.  C.  Mass.);  Beach 
V.  Macon  Grocery  Co.,  8  A.  B.  R.  753, 
116  Fed.  143  (C.  C.  A.  Ga.);  In  re 
Krinsky  Bros.,  7  A.  B.  R.  535,  112 
Fed.  972  (D.  C.  N.  Y.),  quoted,  ante, 
§  359.  In  re,  Weinger,  Bergman  & 
Co.,  11  A.  B.  R.  424,  126  Fed.  875  (D. 
C.  N.  Y.);  White  v.  Schloerb,  4  A.  B. 
R.    178,   178   U.    S.   542. 

Instances,    O'Dell   v.   Boyden,   17   A. 

B.  R.  755,  150  Fed.  731  (C.  C.  A.  Ohio.); 
In  re  Kleinhans,  7  A.  B.  R.  604,  113 
Fed.  107  (D.  C.  N.  Y.);  In  re  Barrett, 
13  A.  B.  R.  636,  132  Fed.  362  (D.  C. 
Tenn.);  In  re  Wilkes,  7  A.  B.  R.  574, 
113  Fed.  975  (D.  C.  Ark.);  In  re  Mar- 
tin,  5   A.   B.   R.   433,   105   Fed.   753    (D. 

C.  N.  Y.). 

Compare,  as  to  jurisdiction  to  stay 
suits  to  permit  the  bankrupt  to  inter- 
pose discharge,  post,  §  2696,  et  seq.; 
In  re  Dana,  31  A.  B.  R.  683,  167  Fed. 
529  (C.  C.  A.),  quoted  at  §  1796.  Ber- 
man  v.  Smith,  33  A.  B.  R.  663,  171 
Fed.  735  (D.  C.  Ga.);  In  re  Bluestone 
Bros.,  33  A.  B.  R.  364,  174  Fed.  53  (D. 
C.  W.  Va.),  quoted  at  §  1908. 

Instance  (restraining  landlord),  In 
re  Schwartzman,  31  A.  B.  R.  885,  167 
Fed.  399  (D.  C.  S.  C),  quoted  at  § 
984. 

In  re  Roger  Brown  &  Co.,  28  A.  B. 
R.  336,  196  Fed.  758  (C.  C.  A.  Iowa); 
In  re  Swofford  Bros.  Dry  Goods  Co. 
25  A.  B.  R.  283  180  Fed.  549  (D.  C. 
Mo.). 

Action  brought  to  compel  account- 
ing for  an  inequitable  advantage  ob- 
tained by  an  officer  of  a  bankrupt  cor- 
poration over  its  stockholders.  In  re 
Swofford  Bros.  Dry  Goods  Co.,  25  A 
B.   R.   283,   180   Fed.    549    (D.    C.    Mo) 
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by  whose  acts  the  bankruptcy  was  caused.  No  good  reason  would  seem  to 
exist  why  a  court,  as  to  any  creditor  before  it  in  a  bankruptcy  proceeding, 
should  not,  after  the  service  of  a  rule,  enjoin  such  creditor  from  taking  any 
step  or  doing  any  act  affecting  the  bankrupt's  estate,  or  interrupting  the  court 
in  the  due  administration  thereof.  These  attaching  creditors  do  not  occupy 
the  relation  of  third  persons  in  possession  of,  or  adverse  claimants  dealing 
with,  the  property  of  the  bankrupt.  In  re  Kennedy  (D.  C),  97  Fed.  (3  Am.  B. 
R.  353)  557,  558.  They  are  but  creditors  of  the  bankrupt,  who  have,  in  their 
effort  to  collect  their  money,  sought  an  advantage  which  the  law  does  not  give, 
and  they  cannot  gain  any  favored  position  by  reason  of  an  act  of  theirs  which 
the  law  condemns." 

New  River  Coal  Land  Co.  v.  Ruffner,  30  A.  B.  R.  100,  165  Fed.  881  (C.  C. 
A.  W.  Va.) :  "We  have  given  careful  consideration  to  the  arguments  submitted 
and  are  of  opinion  that  the  order  granting  a  stay  of  proceedings  in  the  State 
court  was  clearly  authorized  by  the  Bankruptcy  Act.  In  the  administration  of 
the  affairs  of  insolvent  persons  and  corporations  the  jurisdiction  of  the  federal 
courts  in  bankruptcy'  is  essentially'  exclusive.  'The  intent  of  the  bankruptcy 
law,'  says  the  Supreme  Court  In  re  Watts  and  Sachs,  190  U.  S.  27,  10  Am.  B.  R. 
113,  'is  to  place  the  administration  of  affairs  of  insolvents  exclusively  under  tl-.e 
jurisdiction  of  the  bankruptcy  courts.'  " 

In  re  Russell  &  Birkett,  3  A.  B.  R.  658,  101  Fed.  248  (C.  C.  A.  N.  Y.):  "A 
Federal  court  will  neither  interfere  with  property  in  the  lawful  custody  of  a 
State  court,  nor  tolerate  interference  by  a  State  court  with  property  in  its  cus- 
tody. *  *  *  Authority  to  Courts  of  Bankruptcy  to  protect  the  property  in 
their  custody  from  such  interference  would  seem  to  be  specifically  conferred 
by  that  provision  of  §  2  of  the  act  permitting  them  to  make  such  orders  and 
issue  such  processes  as  may  be  necessary  for  enforcing  their  jurisdiction. 
The  prohibition  of  §  730  of  the  Revised  Statutes  against  enjoining  the  proceed- 
ings of  a  State  court  does  not  apply  when  any  law  relating  to  bankruptcy 
authorizes  on  injunction,  nor  does  it  where  the  proceedings  sought  to  be  en- 
joined have  been  commenced  after  the  jurisdiction  of  the  Federal  court  has 
attached." 

In  re  Emslie,  4  A.  B.  R.  136,  103  Fed.  393  (C.  C.  A.  N.  Y.):  "The  order  stay- 
ing the  action  in  the  State  court  was  a  proper  exercise  of  power,  and  should  not 
be  disturbed.  That  action  was  an  interference  with  assets  of  the  bankrupts  in 
the  custody  of  the  bankruptcy  court  over  which  that  court  had  previously  ac- 
quired jurisdiction,  and  as  it  was  brought  without  the  leave  of  the  court,  the 
order  staying  its  prosecution  was  properly  granted." 

In  re  Kimball,  3  A.  B.  R.  161,  97  Fed.  39  (D.  C.  Penn.):  "Where  the  per- 
sonal property  of  the  bankrupt  at  the  date  of  the  adjudication  is  subl"ect  to  the 
levy  of  a  pending  execution,  the  right  of  this  court  to  enjoin  the  execution 
creditor,  if  the  execution  is  an  unlawful  preference  and  contrary  to  the  pro- 
visions of  the  Bankrupt  Act,  is  clear." 

In  re  Pittelkow,  1  A.  B.  R.  475,  93  Fed.  901  (D.  C.  Wis.):  "*  *  *  juris- 
diction exists  to  restrain  mortgagees,  for  a  reasonable  time,  from  commencing 
foreclosure  proceedings,  and  to  order  sales  free  from  incumbrances,  in  special 
instances,  after  due  hearing,  where  the  rights  are  clear.'' 

In  re  Swofford  Bros.  Dry  Goods  Co.,  25  A.  B.  R.  282,  180  Fed.  549  (D.  C. 
Mo.):  "In  this  case  the  estate  of  the  bankrupt  was  and  is  undergoing  ad- 
ministration in  this  court.  The  visible  assets  were  manifestly  insufficient  to 
pay  more  than  a  comparatively  small  dividend  upon  the  clairns  allowed.  A 
proposition  was  made  by  the  petitioner  Swofford  to  buy  the  remaining  assets, 
which   included  claims   against   himself,   upon   the  payment   to   the  trustee   of  a 
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sum  of  money  sufficient  to  enable  all  creditors  having  provable  claims  to  re- 
ceive 37J4  cents  of  the  face  thereof.  The  court  had  full  power  to  entertain 
such  a  proposition  and  in  its  discretion  to  accept  it.  This  the  court  did,  and 
the  contract  raised  by  that  judicial  determination  has  been  in  large  part  ex- 
ecuted; not  wholly  executed,  however,  for  the  reason  that  further  claims  may 
still  be  filed  and  further  payments  by  Swofford  may  and  will  become  neces- 
sary. The  matter  is,  therefore,  still  in  process  of  administration  by  this  court, 
and  cannot  be  disturbed  or  changed  without  seriously  impeding  the  enforce- 
ment of  the  Act  and  interfering  with  the  administration  of  the  estate.  In  such 
case  there  can  be  little  doubt  of  the  power  of  this  court  to  restrain  by  injunc- 
tion any  proceeding  which  will  have  this  damaging  effect." 

§  1902.  Restraining  Sale  or  Distribution  under  Levy  Made  within 
Four  Months. — Thus,  the  sale  or  distribution  of  property  or  its  proceeds 
under  levy  or  seizure  made  within  four  months  of  the  bankruptcy,  while  still 
in  the  liands  of  the  officer  of  the  court  making  the  levy  or  seizure,  may  be 
restrained  before  the  adjudication,  and  pending  the  determination  as  to  the 
bankruptcy  of  the  debtor.'^^    And,  of  course,  also  after  adjudication. 

So,  also,  a  creditor  may  be  restrained  from  enforcing  a  nullified  judgment 
on  tlie  ground  that  it  constitutes  a  cloud  on  the  property  of  the  bankrupt 
estate,  and  interferes  with  its  sale  by  the  trustee.'''* 

New  River  Coal  Land  Co.  v.  Ruffner  Bros'.,  21  A.  B.  R.  474,  165  Fed.  881 
(C.  C.  A.  W.  Va.):  "In  the  act  forbidding  courts  of  the  United  States  to 
stay  proceedings  in  a  State  court  the  courts  of  bankruptcy  are  specifically 
excepted  and  the  bankruptcy  law  of  1898  expressly  confers  upon  these  courts 
the  power  to  issue  injunctions  to  stay  proceedings  within  this  exception.  *  *  * 
The  prime  purpose  of  the  Bankruptcy  Act  is  to  secure  an  equal  distribu- 
tion of  an  insolvent's  estate  among  the  creditors,  and  it  is  not  only  a  power 
conferred  upon  the  court  in  a  bankruptcy  proceeding  to  take  jurisdiction  of 
the  unencumbered  property  of  a  bankrupt,  but  also  of  property  to  which  liens 
attach,  provided  the  judge  of  the  court  in  bankruptcy  shall  determine  that  such 
property  should  be  adniinistered  by  that  court.  It  has  not  unfrequently  been 
the  case  that  the  bankrupt  courts  have  issued  injunctions  to  stay  proceedings 
in  a  State  court,  to  foreclose  mortgages,  to  enforce  other  liens,  and  even  to 
forbid  State      officers   from  proceeding  with   executions  upon  judgments,   where 

73.    See    ante,    "Restraining    Orders  330  (C.  C.  A.  N.  Y.,  reversed,  on  other 

and    Injunctions   before    Adjudication,"  grounds,  sub  nom.     Metcalf  v.  Barker, 

§    359;    In   re    Hornstein,   10   A.    B.    R.  9   A.   B.   R.   36,   187   U.   S.   165);   Blake 

308,  122  Fed.  266   (D.  C.  N.  Y.) ;  In  re  v.    Francis-Valentine    Co.,    1    A.    B.    R. 

Goldberg,  9  A.  B.  R.  156,  117  Fed.  692  372    (D.    C.    Calif.) :      This    case,    how- 

(D.   C.   N.  Y.);  In  re   B'reslauer,   10  A.  ever,    is    not    to    be    approved    to    its 

B.   R.  33,  121  Fed.  910   (D.  C.  N.  Y.).  full   extent.     In  re   Northrop,   1   A.   B. 

See  ante,  "Custodians  and  Court  Offi-  R.  427   (Ref.  N.  Y.) ;  In  re  Globe  Cy- 

■cers     in     Possession     under     Nullified  cle,  2  A.  B.  R.  447  (Ref.  N.  Y.) ;  In  re 

Legal   Liens,  Not  Adverse   Claimants,"  Chas.   D.   Adams,   1  A.   B.   R.   94    (Ref. 

§  1827.     Bear  V.  Chase,  3  A.  B.  R.  746,  N.   Y.);   In   re   Booth,   2  A.   B.   R.   770, 

99    Fed.    920    (C.    C.    A.    S.    C);    In   re  96  Fed.  943  (D.  C.  Ga.) ;  instance-.  In  re 

Kimball,    3    A.    B.    R.    161,    97    Fed.    29  Oxley   &  White,   25   A.   B.   R.   656,   182 

(D.  C.  Penn.);  In  re  Kenney,  2  A.  B.  Fed.   1019   (D.   C.  Wash.).     In  re  Fed- 

'R.   494,  95   Fed.   437    (D.   C.   N.   Y.,   af-  eral   Biscuit   Co.,   39   A.   B.   R.   393,   303 

firmed  in  3  A.  B.  R.  353  and  5  A.  B.  R.  Fed.  37  (C.  C.  A.  N.  Y.). 
355,    and    reaffirmed    sub    nom.    Clarke  74    In   re   Peterson,   29   A.    B.   R.   26, 

V.    Larremore,   9   A.   B.   R.   476,    188   U.  300  Fed.  739   (C.  C.  A.  111.). 
S.  486);  In  re  Lesser  Bros.,  5  A.  B.  R. 
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in  the  opinion  of  the  judge  of  the  bankruptcy  court,  it  was  to  the  interest  of 
the  general  estate  to  do  so." 

§  1903.  But  No  Injunction  Where  Levy  Not  Made  within  Four 
Months. — But  there  will  be  no  injunction  granted  where  the  lien  of  the 
levy  was  acquired  before  the  four  months  preceding  the  filing  of  the  bank- 
ruptcy petition,  for  such  levies  are  not  invalid. '''» 

§  1904.  And  Injunction  May  Be  Refused  on  Ground  of  Comity. — 

And  a  restraining  order  to  enjoin  a  sale  under  an  execution  levied  within  the 
four  months  preceding  the  bankruptcy  may  be  refused  on  the  ground  of 
comity, -until  application  first  be  made  to  the  court  from  which  the  levy  was 
made.'^^ 

§  1904^.  And  Where  State  Officers  to  Be  Restrained,  Court  Cau- 
tious.— And  where  it  is  sought  to  restrain  a  State  officer,  the  court  will  pro- 
ceed with  great  caution,  and  hearing  will  not  be  had  on  mere  affidavits. '^^ 

§  1905.  Adverse  Claimants  Restrained  until  Appropriate  Action 
Can  Be  Taken. — Restraining  orders  may  be  issued  by  the  bankruptcy 
courts  upon  adverse  claimants,  preserving  the  status  quo  until  proper  pro- 
ceedings or  applications  can  be  instituted  in  the  appropriate  tribunals,  al- 
though the  bankruptcy  courts  might  not  have  jurisdiction  themselves  to 
entertain  such  proceedings.'''* 


75.  In  re  Snell,  11  A.  B.  R.  35,  125 
Fed.  154  (D.  C.  Calif.);  In  re  Mer- 
cedes Import  Co.,  21  A.  B.  R.  590,  166 
Fed.  427  (C.  C.  A.  N.  Y.). 

But  compare  cases  where  a  distinc- 
tion has  been  made  between  execu- 
tion sales  and  judicial  sales  and  where 
sheriflfs  have  been  restrained  from  sale 
and  ordered  to  turn  over  the  prop- 
erty, although  levy  was  made  prior  to 
the  four  months,  the  lien  following 
the  property.   In   re  Vastbinder,   13  A. 

B.  R.  148,  133  Fed.  718  (D.  C.  Penn.); 
In  re  Baughman,  15  A.  B.  R.  23,  138 
Fed.  742  (D.  C.  Penn.).  See  ante, 
§  1827,  note. 

Compare,  to  same  effect,  analo- 
gously. Sample  v.  Beasley,  20 .  A.  B. 
R.  164,  158  Fed.  606  (C.  C.  A.  La.). 
Also  compare.  In  re  Sterlingworth 
Ry.  Supply  Co.,  21  A.  B.  R.  341,  164 
Fed.   591,   165   Fed.   267   (D.   C.   Pa.). 

76.  In  re  Shoemaker,  7  A.  B.  R. 
437,  112  Fed.  648  (D.  C.  Va.).  Com- 
pare, ante,  §§  362,  1637,  1860  and  post, 
§   2699. 

77.  In  re  Bailey,  19  A.  B.  R.  470,  156 
Fed.  691  (D.  C.  N.  Y.);  obiter,  In  re 
Dana,  21  A.  B.  R.  683,  167  Fed.  529  (C. 

C.  A.). 

78.  In  re  Smith,  8  A.  B.  R.  55,  l;'^ 
Fed.  993  (D.  C.  Ga.):  Removing  of 
fixtures    restrained;    In    re    Currier,    5 


A.  B.  R.  639  (Ref.  N.  Y.);  Bindseil  v. 
Smith,  5  A.  B.  R.  40  (Court  of  Errors 
N.  J.) :  Alleged  preferential  transfer 
of  note;  preferred  ci"editor  enjoined. 
In  re  Kerski,  2  A.  B.  R.  79  (Ref. 
Wis.). 

In  re  Miller,  9  A.  B.  R.  274,  118  Fed. 
360  (D.  C.  Ga.),  where  a  mortgagee, 
under  deed  absolute  in  form,  was  re- 
strained from  selling  until  ■  question 
of  usury  was  settled. 

In  re  Jackson,  2  A.  B.  R.  501,  94 
Fed.  797  (D.  C.  Vt):  Restraining 
endorsement  of  note. 

In  re  Jersey  Island  Packing  Co.,  14 
A.  B.  R.  689,  138  Fed.  625  (C.  C.  A. 
Calif.) :  Selling  out  of  corporate  as- 
sets  under   trust   deed   restrained. 

Contra,  In  re  'Ward,  5  A.  B.  R.  315 
(D.  C.  Mass.):  "To  take  property  out 
of  one's  possession  and  to  restrain 
him  from  dealing  with  it  as  owner  are 
but  different  acts  of  the  exercise .  of 
the   same   jurisdiction." 

In  re  Berkowitz,  23  A.  B.  R.  233, 
173  Fed.  1012  (D.  C.  N.  J.) :  Restrain- 
ing a  corporation  from  selling  out, 
where  corporation  simply  a  fiction  to 
enable   bankrupt   to   defraud   creditors. 

Instance,  In  re  Clifford  D.  Mills, 
25  A.  B.  R.  378,  179  Fed.  409  (D.  C. 
N.  Y.);  also,  where  the  bankruptcy 
court    might    have    jurisdiction    to    en~ 
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§  1906.  Adverse  Claimants  Restrained  from  Interfering  with  As- 
sets in  Custody  of  Bankruptcy  Court. — Of  course,  adverse  ciaimants 
may  be  restrained  from  interfering  with  assets  in  the  custody  of  the  bank- 
ruptcy courtJ^ 

§  1907.  Court  Proceedings  Restrained  until  Trustee  Elected  and 
Appropriate  Action  Taken. — Court  proceedings  may  be  restrained  until 
a  trustee  can  be  elected  and  appropriate  action  be  taken  by  him  by  way  of 
intervening  in  the  state  court  or  otherwise ;  *"  thus,  as  to  the  foreclosure  of 
mechanics'  Hens,  mortgages,  pledges,  etc.  ;^i  thus,  as  to  an  equity  suit  by  a 
judgment  creditor  to  subject  the  bankrupt's  interest  in  a  spendthrift  trust.*^ 

§  1908.  Court  Proceedings  Enjoined  Where  Property  in  Custody 
of  Bankruptcy  Court  Sought  to  Be  Seized  or  Levied  on. — Court  pro- 
ceedings whereby  it  is  attempted  to  levy  upon  or  seize  property  in  the 
custody  of  the  bankruptcy  court  may,  of  course,  be  enjoined;  thus,  as  to 
attempts  to  replevin  from  the  custody  of  the  bankruptcy  court  or  to  levy 
execution  on  property  in  its  custody,  or  otherwise  interfere  with  it  by  court 
proceedings ;  *^  and  this  is  so  even  where  the  property  is  exempt.** 

In  re  Bluestone  Bros.,  33  A.  B.  R.  264,  174  Fed.  53  (D.  C.  W.  Va.) :  "It 
is  no  longer  an  open  question  in  this  circuit  that  the  jurisdiction  of  the 
Federal  courts  in  bankruptcy  is  essentially  exclusive,  and  that  a  District 
Court,   as    a   court   of   bankruptcy,    has    power   to    stay   proceedings    of   a    State 


tertain  the  plenary  action  contem- 
plated. In  re  Norris,  24  A.  B.  R.  444, 
177  Fed.  598  (D.  C.  N.  Y.),  alleged 
fr:?.udulent  bill  of  sale  to  wife;  Pyle 
V.  Texas,  etc.,  Co.,  25  A.  B.  R.  829, 
185  Fed.  309  (D.  C.  La.). 

Restraining  a  litigant  in  the  state 
court  from  proceeding  further  therein 
is  to  be  distinguished  from  restraining 
a  court  or  its  officers.  In  re  Roger 
Brown  &  Co.,  28  A.  B.  R.  336,  180 
Fed.  758  (C.  C.  A.  Iowa). 

In  re  Blake,  32  A.  B.  R.  612,  171 
Fed.  298  (D.  C.  N.  Y.):  Restraining 
order  on  a  mortgagee  in  possession 
refused,  but  security  required  from 
him  as  to  disposal  of  rents  until  ap- 
propriate action  could  be  taken. 

See  similar  proposition  before  ad- 
judication, ante,  §  365. 

79.  In  re  Chas.  D.  Adams,  1  A.  B. 
R.  94  (Ref.  N.  Y.),  in  which  case  third 
parties,  to  whom  the  landlord  had 
leased  the  premises,  upon  the  bank- 
ruptcy of  the  tenant,  were  enjoined. 

Instance  (restraining  landlord).  In 
re  Schwartzman,  21  A.  B.  R.  885,  167 
Fed.  399  (D.  C.  S.  C.) ;  instance  (re- 
t  straining  bankrupt's  wife  from  replevin 
suit  against  trustee),  Berman  v. 
Smith,  22  A.  B.  R.  663,  171  Fed.  735 
(D.    C.    Ga.). 

80.  In   re   Klein,   3   A.   B.    R.   174,   97 


Fed.  31  (D.  C.  Ills.).  Obiter,  Carling 
V.  Seymour  Lumber  Cc,  8  A.  B.  R.  41, 
113   Fed.  483    (C.   C.  A.   Ga.). 

81.  In  re  Emslie,  4  A.  B.  R.  126,  103 
Fed.  293  (C.  C.  A.  N.  Y.);  In  re.  Pit- 
telkow,  1  A.  B.  R.  475,  93  Fed.  901 
(D.  C.  Wis.);  In  re  Ball,  9  A.  B.  R. 
276,  118  Fed.  672  (D.  C.  Vt.) ;  In  re 
Donnelly,  26  A.  B.  R.  304,  188  Fed. 
1001    (D.    C.    Ohio). 

82.  In  re  Tiffany,  13  A.  3.  R.  310,  133 
Fed.  799  (D.  C.  N.  Y.).  Compare,  In 
re  Roger  Brown  &  Co.,  28  A.  B.  R. 
336,  196  Fed.  758   (C.  C.  A.  Iowa). 

83.  White  v.  Schloerb,  4  A.  B.  R. 
178,  178  U.  S.  542;  In  re  Russell  & 
Birkett,  5  A.  B.  R.  608  (Ref.  N.  Y.) ; 
In  re  Lemmon  &  Gale  Co.,  7  A.  B.  R. 
291,  112  Fed.  296  (C.  C.  A.  Tenn.);  In 
re  Whitener,  5  A.  B.  R.  198,  105  Fed. 
180  (C.  C.  A.  N.  Y.);  Berman  v.  Smith, 
22  A.  B.  R.  662,  171  Fed.  735  (D.  C. 
Ga.);  Instance,  In  re  Kimmel,  35  A.  B. 
R.  595,  183  Fed.  665  (D.  C.  Pa.);  In  re 
Roger  Brown  &  Co.,  38  A.,  B.  R.  336, 
196  Fed.  758  (C.  C.  A.  Iowa);  In- 
stance, In  re  Arden,  36  A.  B.  R.  684, 
188  Fed.  475   (D.  C.  N.  Y.). 

84.  In  re  Huddleston,  1  A.  B.  R.  572 
(Ref.  Ala.);  In  re  Swofford  Bros.  DIry 
Goods  Co.,  35  A.  B.  R.  282,  180  Fed. 
549    (D.    C.    Mo.),   quoted   at   §    1901. 
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court,   seeking   to   take   away   from   its   trustee   either   the   property   itself   or   to 
impose  a  lien  upon  it." 

§  1909.  Injunction  Refused  Where  Le^al  Proceedings  Not  Nulli- 
fied by  Bankruptcy,  and  State  Court  Prior  in  Custody. — Injunction 
will  be  refused,  where  it  is  not  asked  for  merely  to  give  time  for  a  trustee 
to  be  elected  and  to  intervene  to  protect  creditors'  rights,  but  is  asked  on 
the  ground  of  paramount  jurisdiction  of  the  bankruptcy  court,  where  the 
state  court  has  prior  custody  of  the  res  and  the  legal  proceedings  themselves 
are  not  void.^^ 

Thus  foreclosure  suits  instituted  within  the  four  months  period  will  not 
be  restrained;  nor,  a  fortiori,  those  instituted  before  the  four  months  pe- 
riod.8« 

And  this  has  been  held  even  as  to  legal  proceedings  instituted  after  bank- 
ruptcy adjudication,  where  actual  possession  has  not  been  taken  by  a  bank- 
ruptcy officer.®'' 

§  1909^.  Foreclosure  Enjoined  Where  Actual  Possession  After- 
wards Acquired  by  Bankruptcy  Court. — However,  if  actual  possession 
of  the  property  has  not  been  taken  in  the  foreclosure  proceedings  or  if  ac- 
tual possession  has  been  surrendered  by  the  state  court  to  the  bankruptcy 
court,  then  the  bankruptcy  court  acquires  complete  jurisdiction  and  may 
enjoin  the  further  prosecution  of  the  foreclosure  suit,  and  itself  determine 
the  right  of  lienholders  and  other  parties,  and  sell  free  of  liens. ^^ 

§  1910.  Whether  May  Restrain  Levy  on  Exempt  Property  for 
Other  Purposes  than  to  Interpose  Discharge. — Also  it  has  been  held, 
but  ,on  doubtful  reasoning,  that  injunction  will  be  granted  where  the  prop- 
erty involved  is  exempt  and  the  restraining  order  is  for  the  benefit  of  the 
bankrupt,  but  is  not  for  the  purpose  of  securing  and  interposing  discharge.^* 

85.  See  chapter  XXXII,  "Jurisdic-  therein  against  the  bankrupt  would  be 
tion  of  Bankruptcy  Court  Where  An-  to  cause  a  surety  on  the  bankrupt's 
other  Court  Already  Has  Custody,"  bond  in  the  suit  to  appropriate  certain 
ante,  §  1586,  et  seq.  In  re  Shinn,  35  property  of  the  bankrupt  held  by  the 
A.  B.  R.  833,  185  Fed.  990  (D.  C.  N.  surety  as  indemnity,  In  re  Eastern 
J.);  In  re  United  Wireless  Tel.  Co.,  Commission  and  Importing  Co.,  12  A. 
27  A.  B.  R.  1,  192  Fed.  238  (D.  C.  B.  R.  805,  129  Fed.  847  (D.  C.  Mass.). 
N.  J.).  And  _  injunction    has    been    refused 

86.  Sample  v.  Beasley,  20  A.  B.  R.  where  it  has  been  sought  to  restrain  a 
164,  158  Fed.  606  (C.  C.  A.  La.);  In  re  suit  in  equity  to  wind  up  a  corpora- 
Pennell,  18  A.  B.  R.  909,  159  Fed.  500  tion's  aflfaiis  and  to  reorganize  it.  In 
(D.  C.  N.  J.);  for  facts,  see  Kneeland  re  Ellsworth,  23  A.  B.  R.  384,  173  Fed. 
V.  Pennell,  18  A.  B.  R.  538,  54  Misc.  43,  699  (D.  C.  N.  Y.),  quoted  at  §§  153, 
104  N.  Y.  Supp.  498,  but  compare,  New  158,  159,  305. 

River  Coal  Land  Co.  v.  Ruffner  Bros.,  89.  In  re  Dana,  21  A.  B.  R.  683,  167 

21   A.    B.    R.    474,    165    Fed.    881    (C.    C.  Fed.   529    (C.   C.   A.),   quoted  at  §   1796. 

A.  W.  Va.);  and  compare,  also,  appar-  90.  In  re  Tune,  8  A.   B.  R.  285,  115 

ently  contra.  In  re  Dana,  31  A.  B.  R.  Fed.  906   (D.   C.  Ala.);   In  re   Huddle- 

683,  167  Fed.  539   (C.  C.  A.).  ston,  1  A.  B.  R.  572  (Ref.  Ala.).     Con-, 

87.  See  cases  cited  under  §  1583,  tra,  impliedly.  White  v.  Thompson,  9 
ante.  A-   B.   R.   653,   119   Fed.   868   (C.   C.   A. 

Also,  injunction  will  be  granted  Ala.).  Contra,  impliedly.  First  Nat. 
against  the  prosecution  of  a  suit  where  Bank  of  Sayre  v.  Bartlett,  21  A.  B.  R. 
the      effect      of      obtaining      judgment       88,   35   Pa.   Super.   Ct.   593. 
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§  1910|.  Attempts  to  Control  Trustee's  Administration  by  Pro- 
ceedings in  Other  Courts. — ^The  trustee's  administration  of  the  estate 
and  the  exercise  of  his  discretion  are  not  to  be  interfered  with  by  proceed- 
ings brought  in  other  courts. ^^ 

Thus,  the  bankrupt  will  not  be  permitted  to  maintain  an  injunction  suit 
in  the  state  court  to  prevent  the  trustee  from  carrying  out  a  compromise 
of  a  controversy  with  the  bankrupt's  wife.®^ 

Thus,  also,  the  plaintiff  in  a  suit  for  infringement  of  a  patent  may  not 
have  injunction  against  the  receiver  or  trustee  in  bankruptcy  of  the  de- 
fendant (who  has  been  adjudged  bankrupt  in  the  meantime)  to  prevent  the 
paying  out  of  the  funds  in  the  course  of  the  administration  of  the  bank- 
rupt's assets,  such  application  being  properly  addressed,  rather,  to  the  bank- 
ruptcy court  in  charge  of  the  administration.^^ 

American  Graphophone  Co.  z:  Leeds  &  Catlin  Co-.,  23  A.B.  R.  337,  174  Fed. 
158  (C.  C.  N.  Y.):  "It  is  not  for  this  court  to  say  what  moneys  the  receiver 
shall  or  shall  not  pay  out.  All  questions  as  to  priority  of  claims  and  as  to  pay- 
ment of  moneys  in  the  custody  of  the  District  Court  should  be  submitted  to 
that  court  for  determination.  If  the  claim  be  one  not  provable  in  bankruptcy, 
presumably  that  court  will  make  no  provision  for  its  payment.  If  it  be  a  prov- 
able claim,  it  is  equally  presumable  that  whatever  funds  there  may  be  in  the 
hands  of  receiver,  over  and  above  the  expenses  of  administering  the  estate, 
will  be  retained,  until  all  provable  claims  are  liquidated  and  all  questions  of 
priority  (if  any  arise)  are  determined.  The  whole  matter  is  exclusively  in  the 
jurisdiction  of  the  bankruptcy  court." 

In  such  event  the  bankruptcy  court  will  direct  the  bankruptcy  receiver  or 
trustee  not  to  pay  out  any  dividends  without  notice  to  the  defendant  in  the 
pending  patent  case.^* 

§  1911.  Suits  in  Personam  against  Receiver,  Trustee  or  Marshal 
lor  Wrongful  Seizure  Not  Restrained. — But  a  suit  in  personam  in  a 
state  court  individually  against  a  receiver,  trustee  or  marshal  in  bankruptcy 
for  trespass  for  wrongful  seizure  of  third  parties'  goods  will  not  be  re- 
strained, as  a  rule,  where  such  suit  does  not  attempt  to  sequestrate  prop- 
€rty.95 

In  one  case  the  lower  court  restrained  a  landlord  firom  prosecuting  an 
independent  suit  in  personam  for  trespass,  claiming  that  he  was  endeavoring 
in  this  indirect  way  to  recover  rent  for  use  and  occupation,  having  delayed 

91.  In  re  Kranich,  23  A.  B.  R.  550,  pire  Construction  Co.,  166  Fed.  1019 
174  Fed.  908  (D.  C.  Pa.).  Also,  see  (C.  C.  A.  N.  Y.,  reversing  S.  C,  19  A. 
ante,   §    1788>^.  B.   R.   704,   157    Fed.   495);    McLean   z'. 

92.  In  re  Kranich,  23  A.  B.  R.  550,  Mayo,  7  A.  B.  R.  115,  113  Fed.  106  (D. 
174  Fed.  908  (D.  C.  Pa.).  Also,  see  C.  N.  Car.);  In  re  Kanter  &  Cohen,  9 
ante,   §   1788^.  A.   B.   R.   372,   121   Fed.   984   (C.   C.  A. 

93.  In  re  Leeds  &  Catlin  Co.,  23  A.  N.  Y.).  Contra,  In  re  Mertens,  12  A. 
B.  R.  679,  175  Fed.  309   (D.   C.  N.  Y.).  B.  R.  698,  131  Fed.  507   (D.  C.  N.  Y.). 

94.  In  re  Leeds  &  Catlin  Co.,  23  A.  See  "Plenary  Actions  in  Personarri 
B.  R.  679,  175  Fed.  309  (D.  C.  N.  Y.).  against  Trustees  and  Receivers,"  ante, 

95.  Berman  v.  Smith,  22  A.  B.  R.  662,  §   1781. 
171  Fed.   735    (D.   C.   Ga.);   In   re   Em- 
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any  presentation  of  a  bill  therefor  as  part  of  the  expenses  of  administration 
until  almost  all  the  funds  of  the  estate  had  been  distributed,®®  but  the  ri-'view- 
ing  court  reversed  the  ruling  on  the  ground  that  the  action  sounded  in  tort 
and  that  if  was  a  question  for  the  state  court  to  determine  whether  it  was 
not  so  in  fact. 

However,  in  any  event  it  would  seem  to  have  been  in  that  case  equal  laches 
on  the  trustee's  part,  not  to  have  taken  care  of  his  expenses. 

Such  sviits  will  be  enjoined  where  the  plaintiff  has,  by  tacit  consent  and 
affirmative  action,  induced  the  officer  to  join  issue  with  him  in  the  bank- 
ruptcy court ;  in  such  cases  the  plaintiff  will  not  be  permitted  to  remove  the 
controversy  to  another  tribunal  by  bringing  a  suit  therein  against  the  of- 
ficer ST 

§  1911^.  Staying  Trustee's  Administration  of  Estate. — No  stay 
of  the  administration  of  the  estate  will  be  granted  against  the  trustee  at  the 
suit  of  an  unsuccessful  litigant  who  has  failed  to  give  bond  for  appeal  in 
the  state  court.®^ 

§  1912.  Ancillary  Injunction  in  Aid  of  Bankruptcy  Proceedings 
in  Another  District. — Ancillary  injunction  can  be  obtained  in  one  district 
in  aid  of  bankruptcy  proceedings  in  another  district,^^  unless  a  separate 
action  be  brought  there  in  which  the  injunction  would  be  proper.^ 

§  1913.  No  Enjoining  of  Pledgee's  Sale,  unless  Fraud  or  Oppres- 
sion Exist. — Pledgees  and  other  lienholders  in  possession  of  securities 
upon  property  of  the  bankrupt  estate  will  not  be  enjoined  from  selling  their 
securities  in  accordance  with  contract,  unless  there  be  fraud  or  oppression.^ 

In  re  Brown,  5  A.  B.  R.  320,  104  Fed.  762  (D.  C.  Pa.,  distinguished  in  In  re 
Jersey  Island   Packing  Co.,   14  A.   B.   R.   693,   138   Fed.  625):     "A  temporary  re- 

96.  In  re  Fmpire  Cons.  Co.,  19  A.  B.  court  of  bankruptcy."  Babbitt,  Trus- 
R.  704,  157  Fed.  495  (D.  C.  N.  Y.),  re-  tee,  v.  Dutcher,  23  A.  B.  R.  519,  216  U. 
versed  in  166  Fed.  1019,  memo,  deci-  S.  102,  quoted  at  §  1705;  inferentially, 
sion.  In  re  Peiser,  7  A.  B.  R.  690,  115   Fed. 

97.  In  re  Trayna  &  Cohn,  27  A.  B.  199  (D.  C.  Pa.).  Compare,  Horskin 
R.  594,  195  Fed.  486   (C.  C.  A.  N.  Y.).  '^'-  Sanderson,  13  A.  B.  R.  101,  132  Fed. 

98.  In    re   Nat'l   Lock    &   Metal   Co.,  " ^^ P„   C.   Vt.)^     Contra    In   re   Wil- 

19   A.    B.    R.    106,    155    Fed.   690    (D.    C.       i!,^Tv^  ^-  .  , '   ^-   ^^^'   ^^°  f  ,  ,„.      ^ 
c;    Y ,  '  C  Ark.).     Also,  compare,  §  1705. 

{'  ^^  ^  T,     ,  2.   See   ante,   §   760,   et   seq.      Contra, 

99.  Acme  Harvester  Co  y.  Beekman  inferentially,  In  re  Cobb,  3  A.  B. 
Co.,  27  A.   B.   R.  262,  222  U.   S.   300.  r,    ^29,    96    Fed.    821    (D.    C.    N.    Car.), 

1.  Bankruptcy  Act,  as  amended  wherein  the  court  seems  to  consider 
1910,  §  2:  "That  the  courts  of  bank-  that  pledgees  in  possession  at  the 
ruptcy,  as  hereinbefore  defined,  *  *  *  time  of  bankruptcy  must  nevertheless 
are  hereby  invested  *  *  *  with  submit  their  securities  to  the  bank- 
such  jurisdiction  at  law  and  in  equity  ruptcy  court.  This  case  was  decided, 
as  will  enable  them  to  exercise  orig-  it  must  be  remembered,  before  the  de- 
inal  jurisdiction  in  bankruptcy  pro-  cision  of  the  U.  S.  Supreme  Court  in 
ceedings  *  *  *  to  (20)  exercise  Bardes  v.  Bank,  4  A.  B.  R.  163,  178 
ancillary  jurisdiction  over  persons  or  U.  S.  524.  In  re  Mayer,  Leslie  & 
property  than  their  respective  terri-  Baylis,  19  A.  B.  R.  356,  157  Fed.  836 
torial  limits  in  aid  of  a  receiver  or  (C.  C.  A.  N.  Y.).  Compare.  In  re 
trustee  appointed  in  any  bankruptcy  Searles,  29  A.  B.  R.  635,  200  Fed.  893 
proceedings     pending     in     any     other  (D.  C.  N.  Y.). 
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straining  order  was  issued,  forbidding  a  sale  under  any  circumstances,  and  it  is 
now  to  be  determined  whether  the  court  has  the  power  to  make  the  order 
prayed  for,  or  any  other  order  interfering  with  the  creditors'  right  to  sell. 

"I  do  not  pass  upon  the  question,  whether  the  court  may  interfere  to  prevent 
a  fraudulent  or  oppressive  exercise  of  such  a  right.  No  such  exercise  is. threat- 
ened in  the  present  case.  It  is  agreed  that  the  creditors  intend  to  deal  fairly 
with  the  property  pledged." 

Inferentially,  In  re  Mertens,  15  A.  B.  R.  363,  142  Fed.  445  (C.  C.  A.  N.  Y., 
reversing  14  A.  B.  R.  236,  and  itself  affirmed  sub  nom.  Hiscock  v.  Varick  Bk., 
18  A.  B.  R.  6,  306  U.  S.  38):  "The  present  Act  provides  that  the  value  of  his 
security  may  be  determined,  among  other  methods,  by  converting  it  into  money, 
pursuant  to  his  contract  rights,  and  thus  if  he  has  enforced  it  as  the  contract 
■with  the  debtor  allowed,  he  is  permitted  to  prove  the  unsatisfied  balance  of  his 
claim.  Section  57,  subdivision  h,  prescribes  several  modes  of  valuation,  and  the 
■one  referred  to  is  exclusive  of  the  others  and  is  superfluous  and  useless  unless 
it  is  intended  to  authorize  the  creditor  without  interference  by  the  trustee  or 
the  court  to  value  his  own  security,  provided  he  turns  it  into  money,  'according 
to  the  terms  of  the  agreement  pursuant  to  which'  it  was  delivered  to  him.'' 

And  where  the  possession  of  the  pledgee  or  other  lienholder  is  not  ex- 
clusive of  the  bankrupt,  the  bankruptcy  court  may  enjoin.^ 

In  re  Jersey  Island  Packing  Co.,  14  A.  B.  R.  689,  143  Fed.  445  (C.  C.  A. 
Calif.),  wherein  the  court  held,  that  under  §  2,  a  court  of  bankruptcy  has  juris- 
diction to  restrain  a  sale,  where  all  the  property  of  an*  alleged  bankrupt  corpora- 
tion is  about  to  be  sold,  at  the  instance  of  its  treasurer,  to  obtain  satisfaction 
of  debts  owing  to  him  and  his  wife,  secured  by  trust,  deeds  covering  all  the 
property;  and  a  restraining  order  should  be  granted  where  such  sale  would  ex- 
tinguish the  bankrupt's  equity  of  redemption,  since  by  selling  the  property 
under  the  direction  of  the  bankruptcy  court  the  interests  of  all  parties  would 
be  protected.  The  court  in  this  case  held  that  the  rules  protecting  liens  do  not 
■extend  to  a  protection  of  the  contract  remedies  for  enforcing  such  liens;  and 
said: 

"It  is  true  that  the  Bankruptcy  Act  provides  that  liens  such  *  *  *  shall 
■not  be  affected  by  bankruptcy  but  that  is  far  from  saying  that  such  lienholders 
may,  after  the  commencement  of  proceedings  in  bankruptcy  against  the  debtor, 
proceed  to  enforce  their  liens  or  contracts  in  the  manner  prescribed  in  the  in- 
struments which  create  them;  and  this  is  true  whether  such  lien  is  an  ordinary 
mortgage,  or  a  deed  of  trust  with  provision  for  a  strict  foreclosure  by  a  notice 
•and  sale.  The  provision  of  the  Bankruptcy  Act  that  such  a  lien  shall  not  be 
•affected  by  the  bankruptcy  proceedings  has  reference  only  to  the  validity  of  the 
lienholder's   contract.     It  does  not  have  reference  to  his  remedy  to  enforce  his 

3.   In  re   Miller,   9  A.   B.   R.   274,   118  Fed.   666),  although   adverse   claimants 

Fed.  360  (D.  C.  Ga.),  where  the  grantee  may   be   enjoined   from  prosecuting  to 

of    a    deed    absolute    on    its    face    but  judgment     in     the     state     court     suits 

held    as    security    was    enjoined    from  against  the-  bankrupt  himself  where  the 

Sale.     But  compare,   In  re  Mertens,  13  bankrupt  has  given  such  indemnity  to 

A.   B.   R.   698,   131   Fed.   507    (D.   C.   N.  his    surety   and   where   the   effect   of   a 

Y.).  judgment   against  the   bankrupt  would 

But   adverse    claimants   may   not   be  be   to   cause   the   appropriation   of   the 

enjoined    from     prosecuting     to     judg-  indemnity   by   the   surety   to   meet   the 

ment   in   the   state   court   suits   against  obligation   of   the   surety   to   the   cred- 

sureties  holding  funds  of  the  bankrupt  itor.     In   re   Eastern   Commission   and 

as    indemnity,    Jacquith    v.    Rowley,    9  Importing   Co.,    12   A.    B.    R.    305,    129 

A.   B.   R.  525,  188  U.  S.  620   (affirming  Fed.  847    (D.   C.  Mass.). 
In    re    Franklin,    6   A.    B.    R.    285,    106 
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right.  The  remedy  may  be  altered  without  impairing  the  obligation  of  his  con- 
tract, so  long  as  an  equally  efficient  and  adequate  remedy  is  substituted.  Every 
one  who  takes  a  mortgage,  or  deed  of  trust  intended  as  a  mortgage,  takes  it 
subject  to  the  contingency  that  proceedings  in  bankruptcy  against  his  mort- 
gagor may  deprive,  him  of  the  specific  remedy  which  is  provided  for  in  his  con- 
tract." 

§  1914.  Injunction  Where  Legal  Action  Requisite  to  Fix  Liability 
of  Sureties. — Injunction  may  be  refused  to  restrain  third  parties  from 
taking  legal  action  requisite  to  fix  the  liability  of  persons  secondarily  liable 
for  the  bankrupt.* 

Thus  it  has  been  refused  to  the  trustee  where  judgment  is  necessary  to 
fix  the  liability  of  a  surety  on  an  attachment  bond.^ 

In  re  Mercedes  Import  Co.,  21  A.  B.  R.  590,  166  Fed.  427  (C.  C.  A.  N.  Y.), 
reversing  S.  C,  20  A.  B.  R.  648,  166  Fed.  427):  "The  district  judge  was  not 
obliged  to  grant  the  stay  under  §  11  of  the  Bankruptcy  Act,  but  did  so  because 
he  thought  that  the  creditor  had  no  better  equity  against  the  surety  than  he 
had  against  the  bankrupt.  As  the  trustee  in  bankruptcy  has  no  interest  what- 
ever in  the  claim  against  the  surety,  we  think  the  creditor's  rights  and  equities 
are  questions  to  be  disposed  of  by  the  State  court.  *  *  *  We  think  the 
court  in  which  the  action  is  pending  should  be  left  free  to  take  whatever  steps 
it  thinks  equitable  in  the  premises  in  accordance  with  its  own  practice,  and  the 
order  granting  the  stay  is  therefore  reversed." 

Thus,  it  has  been  refused  where  judgment  and  return  of  execution  un- 
satisfied against  a  corporation  was  necessary  to  fix  the  secondary  liability 
of  the  stockholders. 

In  re  Remington  Auto.  &  Motor  Co.,  9  A.  B.  R.  533,  119  Fed.  441  (D.  C.  N. 
Y.):  "Some  of  the  creditors  of  this  alleged  bankrupt  corporation  are  now  seek- 
ing to  put  their  respective  claims  in  judgment,  issue  execution,  and  thus  place 
themselves  in  a  position  to  bring  an  action  in  equity  of  the  nature  and  for  the 
purpose  mentioned.  If  this  preliminary  action  be  necessary  when  bankruptcy 
has  intervened,  the  injunction  should  not  be  made  permanent  or  continued,  for 
if  such  a  liability  exists,  and  it  can  be  enforced  only  by  a  creditor  with  judgment 
and  execution  returned  unsatisfied,  or  by  the  trustee,  when  appointed,  after  a 
creditor  or  creditors  have  put  themselves  in  this  position,  then  to  grant  or  make 
permanent  this  injunction  will  be  to  deprive  the  creditors  of  their  rights." 

But  it  is  likewise  true  that  injunction  may  be  granted.  And  proceedings 
subsequent  to  judgment  may  be  enjoined  where  the  suit  itself  has  been  al- 
lowed to  proceed  to  judgment  to  fix  the  liability  of  sureties. 

A  suit  will  not  be  allowed  to  proceed  to  judgment  in  order  to  fix  the  lia- 
bility of  a  surety  on  an  attachment  bond  where  the  attachment  was  levied 
within  the  four  months  if  the  surety  holds  indemnity  from  the  bankrupt, 

4.  In  re  Ennis  &  Stoppani,  22  A.  B.  subjects      of     "Rights       of      Creditors 

R.    679,    171    Fed.    755    (D.    C.    N.    Y.),  against     Sureties,    etc.,"     §   1524,    and 

quoted    at    §    1524;    In    re    Remington  "Stay    of    Actions    against    Bankrupt," 

Auto.    &   Motor    Co.,    9    A.    B.    R.    533,  §  2711   and   §   2712. 

119  Fed.  441  (D.  C.  N.  Y.).     Compare,  5.  In  re  Ennis  &  Stoppani,  22  A.  B. 

In   re   Engle,   5   A.    B.    R.    372,    374,    105  R.    679,    171    Fed.    755    (D.    C.    N.    Y.). 

Fed.    893    (D.    C.    Penn.).      See,    also,  quoted   ante,   §   1524. 
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given  contemporaneously  with  his  becoming  surety,  to  which  the  surety 
might  resort  for  indemnification. ^^ 

§  1915.  No  Restraining  Order  to  Prevent  Proceeding  with  Levy 
on  Exempt  Property  after  Same  Set  Apart. — Likewise  it  has  been 
held  that  no  restraining  order  will  be  granted  to  prevent  a  creditor  from 
proceeding  with  his  levy  on  exempt  property,  after  the  property  has  been 
set  apart.® 

§  1916.  Bankruptcy  Petition  "Caveat  to  All  the  World"  and  "At- 
tachment and  Injunction." — It  is  said  that  the  filing  of  the  bankruptcy 
petition  is  a  caveat  to  all  the  world  and  operates  as  an  attachment  and  an 
injunction.'' 

However,  the  maxim  quoted  is  not  to  be  literally  relied  on  as  furnishing 
a  woi;king  rule"  for  actual  practice.  It  is  misleading  to  say  in  all  instances 
that  the  mere  "filing"  of  a  petition  is  "in  effect  an  attachment."  Such  "fil- 
ing" would  operate  as  an  attachment  only  where  the  property  involved  is 
in  the  custody  of  the  bankruptcy  court  or  is  brought  therein  either  through  be- 
ing in  the  possession  of  the  bankrupt  or  of  a  receiver  or  marshal  of  the 
court,  but  the  mere  "filing"  certainly  would  not  operate  as  an  "attachment" 
under  any  doctrine,  if  the  bankruptcy  court  had  no  such  custody.^ 

In  re  Rathman,  25  A.  B.  R.  246,  183  Fed.  913  (C.  C.  A.):'  "But  counsel  in- 
sist here  that  the  filing  of  the  petition  in  bankruptcy  'is  a  caveat  to  all  the  world 
and  in  effect  an  attachment  and  injunction,'  and  they  cite  Mueller  v.  Nugent, 
184  "U.  S.  1,  14,  7  Am.  B.  R.  224,  and  the  numerous  opinions  of  the  courts  that 
repeat  this  statement.  But  the  later  decisions  of  the  Supreme  Court  adjudge 
that  this  statement  applies  only  to  parties  who  have  no  substantial  claim  of  a 
lien  upon  or  a  title  to  the  property  of  the  bankrupt,  and  that  against  those  who 
have  such  claims  of  existing  liens  or  titles  when  the  petition  in  bankruptcy 
is  filed,  that  filing  is  neither  a  caveat  nor  an  attachment,  that  it  creates  no  lien 
and  that  until  the  bankruptcy  court  by  some  act  of  one  of  its  officers  takes 
actual  possession  of  the  property,  or  makes  such  claimants  parties  to  the  pro- 

5a.  In  re  Federal  Biscuit  Co.,  29  A.  Fed.  875   (D.  C.  N.  Y.).     In  effect,  In 

B.  R.  393,  203  Fed.  37  (C.  C.  A.  N.  Y.).  re   Abrahamson   v.    Bretstein,    1   A.    B. 

6.  In  re  Jackson,  8  A.  B.  R.  596,  116  R.  44  (Ref.  N.  Y.).  See  ante,  §  1215. 
Fed.  46  (D.  C.  Pa.).  Compare,  ante.  Acme  Harvester  Co.  v.  Beekman, 
"Exemptions,"  §  1032.  222  U.  S.  300,  27  A.  B.  R.  262,  quoted 

7.  Mueller  v.  Nugent,  7  A.  B.  R.  224,  at  §  1270  9/10;  obiter.  In  re  Zotti,  26 
184  U.  S.  1;  Whitney  v.  Wenman,  14  A.  B.  R.  234,  186  Fed.  84  (C.  C.  A.  N. 
A.  B.  R.  51,  198  U.  S.  539;  In  re  Gut-  Y.),  affirming  S.  C,  23  A.  B.  R.  304. 
man  &  Wenk,  8  A.  B.  R.  252  (D.  C.  See  discussion  ante,  §  1270  9/10, 
N.  Y.);  In  re  Mertens,  12  A.  B.  R.  "Maxim  That  Filing  of  Petition  a 
698,  181  Fed.  507  (D.  C.  N.  Y.) ;  In  re  Caveat,  Attachment  and  Injunction." 
Reynolds,  11  A.  B.  R.  758,  127  Fed.  8.  Compare,  ante,  §  1270  9/10;  also 
760  (D.  C.  Mont.);  In  re  Reynolds,  see  Fidelity  Trust  Co.  v.  Gaskell,  28 
13  A.  B.  R.  250,  133  Fed.  584  (D.  C.  A.  B.  R.  4,  95  Fed.  864  (C.  C.  A.  Mo.), 
Mont.);  In  re  Breslauer,  10  A.  B.  R.  quoted  at  §  1270  9/10;  compare.  In 
33,  121  Fed.  ^lO  (D.  C.  N.  Y.) ;  In  re  re  Mullen,  21  A.  B.  R.  229,  101  Fed. 
Briskman,  13  A.  B.  R.  57,  132  Fed.  413  (D.  C.  Mass.);  compare,  In  re 
201  (D.  C.  N.  Y.);  In  re  Jersey  Island  Mertens,  15  A.  B.  R.  369,  144  Fed.  818 
Packing  Co.,  14  A.  B.  R.  691,  138  Fed.  (C.  C.  A.  N.  Y.);  In  re  Rathman,  25 
135  (C.  C.  A.  Calif.);  In  re  Weinger,  A.  B.  R.  246,  183  Fed.  913  (C.  C.  A.). 
Bergman   &  Co.,   11  A.   B.   R.   424,   126 
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ceeding  by  some  order  or  process,  or  notice  of  the  proceeding  comes  to  them, 
their  liens,  titles  and  remedies  are  unaffected  thereby  and  they  are  strangers  to 
the  proceedings. 

"These  propositions,  the  authorities  above,  and  many  others  cited  by  coun- 
sel for  the  trustee  and  examined,  fail  to  convince  that  the  filing  of  the  petition 
in  bankruptcy  and  the  adjudication,  without  any  acquisition  or  demand  of  pos- 
session of  the  property  by  any  officer  of  the  bankruptcy  court,  or  any  notice 
of  the  proceeding  therein  to  the  mortgagee,  the  State  court,  its  receiver,  or 
the  purchaser  at  its  foreclosure  sale,  conferred  upon  it  jurisdiction  to  deter- 
mine by  a  summary  proceeding  the  merits  of  Booth's  adverse  claim  to  the 
mortgage  liens  upon  the  property  at  the  time  the  petition  in  bankruptcy  was 
filed,  or  his  adverse  claim  at  the  time  the  petition  for  the  order  to  show  cause 
was  filed  to  the  moneys  which  the  trustee  thereby  seeks  to  recover  from  him 
for  the  conversion  of  the  personal  property,  and  to  the  real  estate  subject  to 
the  possible  right  of  the  trustee  to  redeem  from  the  foreclosure  sale  thereof 
by  paying  the  amount  Booth  paid  therefor  at  that  sale. 

"If  the  commencement  of  bankruptcy  proceedings  without  more,  without 
any  act  of  the  bankruptcy  court,  or  any  of  its  officers,  to  give  notice  to  adverse 
claimants,  or  to  reduce  the  property  claimed  to  belong  to  the  bankrupt  to  the 
possession  of  the  officers  of  that  court  as  his  property  gives  it  constructive 
possession,  and  hence  a  legal  custody  that  enables  it  to  determine  by  summary 
proceedings  the  merits  of  adverse  claims  to  'liens  and  titles  to  such  property 
in  the  actual  possession  of  others,  then  no  case  could  ever  arise  in  which  any 
other  court  could  have  jurisdiction  by  plenary  suit  to  determine  the  merits  of  such 
claims,  for  in  every  case  a  bankruptcy  proceeding  is  commenced  and  the  only 
ground  on  which  the  jurisdiction  to  determine  summarily  the  merits  of  such 
claims  is  sustained,  is  that  the  bankruptcy  court's  legal  custody  of  the  prop- 
erty excludes  the  jurisdiction  of  every  other  court  and  gives  it  the  pow^r  to 
determine  summarily  all  claims  to  liens  upon,  or  interests  in,  the  property 
in  such  custody.  But  this  theory  flies  in  the  face  of  the  settled  rule  repeatedly 
announced  by  the  Supreme  Court  that  the  actual  possession  by  the  bankruptcy 
court  is  the  indispensable  condition  of  its  exclusive  and  of  its  summary  jurisdic- 
tion here." 

§  1917.  No  Injunction  before  Filing  of  Bankruptcy  Petition  to 
Preserve  Status  Quo. — But  restraining  orders  will  not  be  issued  before 
the  filing  of  a  bankruptcy  petition,  either  in  the  state  or  the  bankruptcy 
courts,  expressly  to  preserve  the  status  quo  until  a  bankruptcy  petition  can 
be  filed :  such  ground  is  not  in  itself  ground  for  a  restraining  order,  al- 
though a  restraining  order  may  be  granted  in  a  creditor's  suit  brought  be- 
fore the  filing  of  any  bankruptcy  petition  which  may  have  that  effect  as  an 
incident.^ 

Clothing  Co.  V.  Hazle,  6  A.  B.  R.  365,  —  Mich.  — :  "It  is  apparent  that 
the  object  of  this  bill  was  merely  to  preserve  an  estate  until  a  time  should  come 
when  it  could  be  administered  under  the  new  law,  which  at  the  time  the  bill 
was  filed  did  not  authorize  the  Federal  Courts  to  interfere.  It  is  claimed  that, 
as  these  courts  were  powerless  to  protect  creditors  under  the  Bankruptcy  Act, 
the  State  courts  must  have  the  power.     This  does   not  impress  us  as  being  a 

9.  Ellis  V.  Hays  Saddlery  &  Leather       Y.  Supp.  944.     Contra,  In  re  Valentine 
Co.,  8  A.  B.  R.  109   (Kans.  Sup.   Ct.);       1  A.  B.  R.  372  (D.  C.  Calif.). 
Victor  V.  Lewis,  1  A.  B.  R.  667,  53  N. 
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sound  theory.  The  rights  and  remedies  in  such  cases  under  the  State  law  were 
settled.  They  existed  and  were  open  at  this  time.  But  counsel  say  that  they 
might  be  superseded  or  supplemented  for  the  four  months  following  July  1st 
by  another  remedy,  so  that  they  might,  if  they  chose,  avail  themselves  of  a  pro- 
spective remedy  afforded  by  the  Bankruptcy  Act.  We  see  no  better  reason  why 
this  should  be  than  that  an  injunction  should  heretofore  have  been  issued,  in 
any  case  of  fraud  and  danger,  to  impound  the  estate  until  creditors'  claims  should 
mature,  judgment  be  obtained,  execution  issued  and  returned,  to  the  end  that 
a  creditors'  bill  might  be  effectively  filed.  The  exigency  is  as  great  in  such  a 
case  as  this,  yet  no  one  has  heard  of  such  a  proceeding  being  permitted." 

§  1917^.  Injunction  after  Sale  by  Trustee. — It  has  not  been  au- 
thoritatively decided  whether  injunction  may  issue  after  a  trustee's  or  re- 
ceiver's sale,  to  protect  the  purchaser  in  his  rights.^** 

§  1918.  Referee  Has  Jurisdiction  to  Issue  Restraining  Order,  Ex- 
cept upon  Courts  or  Court  Officers. — The  referee  has  jurisdiction  in 
general  to  issue  the  restraining  order.^'^ 

Obiter,  In  re  Rochford,  10  A.  B.  R.  615,  124  Fed.  182  (C.  C.  A.  S.  Dak.): 
"That  portion  of  that  order  which  enjoined  the  petitioners  from  threatening 
the  purchases  at  the  sale  with  their  adverse  claims  to  the  property  may  have 
overstepped  and  probably  did  pass  beyond  the  limits  of  the  authority  of  the 
referee." 

But  the  referee  has  no  jurisdiction  to  enjoin  the  proceedings  of  a  court, 
or  of  an  officer  thereof. ^^ 

Restraining  a  litigant  in  the  state  court  from  proceeding  further  therein, 
however,  is  to  be  distinguished  from  restraining  the  court  or  its  officers. ^^ 

§  1919.  Petition  Requisite  and  to  Be  Filed  in  Bankruptcy  Pro- 
ceedings Themselves. — The  injunction  is  only  to  be  granted  upon  proper 
petition. 1*  The  petition  is  to  be  filed  in  the  bankruptcy  proceedings  them- 
selves. Thus,  after  adjudication  it  is  usually  to  be  filed  before  the  referee, 
except  in  cases  where  a  court  or  court  officer  is  to  be  restrained.    Before  ad- 

10.  Query,  In  re  Bluestone  Bros.,  23       re  Rochford,  10  A.  B.  R.  610,  124  Fed 

A.  B.   R.   264,   174   Fed.   53    (D.    C.   W.       182  (C.  C.  A.  S.  Dak). 

Va.).  It  is   doubtful,  however,  whether  an 

11.  In  re  Adams,  14  A.  B.  R.  23,  134  adverse  claimant  should  be  restrained 
Fed.  142  (D.  C.  Conn.) ;  In  re  Booth,  from  proclaiming  his  adverse  claim  to 
2  A.  B.  R.  770,  96  Fed.  943  (D.  C.  Ga.);  prospective  purchasers,  at  any  rate  by 
inferentially,    In    re   Huddleston,     1   A.  the    referee. 

B.  R.    572     (Ref.    Ala.);    inferentially.  See,  also,  supra,  §  527. 

In  re  Kerski,  2  A.  B.  R.  79  (Ref.  Wis.),  12.  Gen.  Order  No.  XII.  In  re  Sei- 
which  case,  however,  states  the  power  bert,  13  A.  B.  R.  348  (D>  C.  N.  J.) ; 
too  broadly.  In  re  Steuer,  5  A.  B.  R.  In  re  Steuer,  5  A.  B.  R.  209,  104  Fed. 
309,  104  Fed.  976,  980  (D.  C.  Mass.);  980  (D.  C.  Mass.).  Inferentially,  con- 
In  re  Martin,  5  A.  B.  R.  423,  105  Fed.  tra,  In  re  Huddleston,  1  A.  B.  R.  572 
753  (D.  C.  N.  Y.);  impliedly,  In  re  (Ref.  Ala.).  See  ante,  §  528. 
Wilkes,  7  A.  B.  R.  574,  112  Fed.  13.  In  re  Roger  Brown  &  Co.,  28  A. 
975  (D.  C.  Ark.);  In  re  Moody,  B.  R.  336,  196  Fed.  758  (C.  C.  A 
12     A.      B.      R.     718,     131      Fed.      525  Iowa). 

(D.   C.   Iowa);   In   re  Currier,  5  A.   B.  14.  See   instances   under  the   various 

R.   639    (Ref.   N.   Y.) ;   inferentially,   In  headings  of  this  division. 

2  R  B— 59 
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judication  the  petition  is  to  be  filed  with  the  district  clerk  and  may  only  be 
heard  by  the  judge  unless,  of  course,  he  be  absent  or  otherwise  unable  to 
hear  it,  in  which  event  the  referee  is  vested  with  authority  to  hear  it.  The 
petition  should  be  entitled  in  the  bankruptcy  case  itself.  But  it  is  a  separate 
proceedings  within  the  bankruptcy  proceedings,  and  should  not  form  part  of 
the  bankruptcy  petition  itself,  for  fear  of  multifariousness.^^ 

The  entitling  of  the  petition  itself,  without  allegations  in  the  body,  suffi- 
ciently shows  the  pendency  of  the  proceedings  in  bankruptcy  within  the 
district. 1^ 

§  1920.  Petition  to  Be  Verified. — The  petition  for  the  injunction 
should  be  verified ;  but  it  may  be  verified  by  an  attorney,  where  the  moving 
papers  show  the  moving  creditors  live  at  a  distance,  and  state  the  reason 
for  the  attorney's  verifying.^'' 

§  1921.  Notice  to  Be  Given,  unless  for  Good  Cause  Dispensed 
with. — Notice  must  be  given  of  the  filing  of  the  petition  for  the  injunc- 
tion,is  unless,  for  good  cause  shown,  the  injunction  is  granted  without  no- 
tice, under  the  usual  rules  of  practice.!^ 

But  verbal  notice  of  an  order  of  injunction  already  granted  is  sufficient 
to  subject  the  parties  enjoined  to  punishment  for  contempt  for  its  disobe- 
dience.^" 

Division  8. 

Contempts  kor  Inti^rferbnce  with  Custody  op  Bankruptcy  Court. 

§  1922.  Jurisdiction  to  Punish  for  Contempts  for  Interference 
with  Custody. — The  bankrupt  or  a  third  person  interfering  with  property 
in  the  custody  of  the  bankruptcy  court  after  the  filing  of  the  bankruptcy 
petition,  may  be  punished  for  contempt.^^ 

In  re  Arnett,  7  A.  B.  R.  522,  112  Fed.  776  (D.  C.  Tenn.) :  "But  there  remains 
the  necessity  of  vindicating  the  authority  of  the  law  and  practice  of  the  court 
in  the  matter  of  the  contempt  of  the  bankrupt  and  the  mortgage  trustee  of 
Godfrey  Frank  &  Co.  in  surrendering  the  property  held  by  the  bankrupt  to  the 
mortgage  trustee  after  the  petition  in  bankruptcy  had  been  filed.  The  bank- 
rupt should  either  have  kept  the  property  for  the  bankruptcy  trustee  or  sur- 
rendered it  under  the  rules  to  the  referee  as  caretaker." 

15.  See  ante,  §  361.  R.    626,    132    Fed.    362    (D.    C.    Tenn.); 

16.  In  re  Goldberg,  9  A.  B.  R.  156,  In  re  Steuer,  5  A.  B.  R.  209,  104  Fed. 
117   Fed.   692   (D.   C.   N.   Y.).  976  (D.   C.  Mass.).     See  also,  §  363. 

17.  In  re  Goldberg,  9  A.  B.  R.  156,  20.  In  re  Krinsky  Bros.,  7  A.  B.  R. 
117   Fed.   692    (D.    C.   N.   Y.).  535,  112  Fed.  972  (D.  C.  N.  Y.).     Com- 

18.  Beach  v.  Macon  Grocery  Co.,  8  pare,  to  same  effect,  in  plenary  suits 
A.  B.  R.  751,  116  Fed.  143  (C.  C.  A.);  by  trustees,  Blake  v.  Nesbet,  16  A.  B. 
In  re  Steuer,  5  A.  B.  R.  209,  104  Fed.  R.    269    (D.    C.    Mo.). 

976    (D.    C.    Mass.).      Compare    similar  21.  Obiter,  Carter  v.  Hobbs,  1  A.  B. 

rule    as    to    appointment    of    receivers,  R.  215,  92  Fed.  594   (D.  C.  Ind.).     See 

ante,   §   383.     See   also,  §  363.  post,  §  2331J4. 

19.  Compare,  In  re  Barrett,  12  A.  B. 
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§  1923.  Restraining  Order  Not  Prerequisite. — Contempt  proceed- 
ings will  lie  for  interference  with  assets  already  in  the  control  of  the  bank- 
ruptcy court,  without  the  issuance  of  a  restraining  order.^^ 

Clay  V.  Waters,  24  A.  B.  R.  393,  178  Fed.  385  (C.  C.  A.  Mo.) :  "Attention  is 
sharply  challenged  to  the  fact  that  there  was  no  restraining  order  or  specific 
injunction  against  the  taking  and  conversion  of  the  property  of  the  bankrupt 
by  this  defendant.  But  the  filing  of  the  petition  in  bankruptcy  and  the  adjudica- 
tion which  followed  it  embodied  in  themselves  a  commanding  injunction  of 
the  court  against  the  interference  of  the  defendant  with  and  his  concealment 
and  removal. from  the  trustee  and  the  court  of  any  of  the  property  of  the  bank- 
rupt. Against  the  defendant  and  against  all  others  who  had  no  valid  lien  upon 
or  interest  in  that  property  at  the  time  of  the  adjudication,  the  injunction  and 
command  o,f  the  court  against  such  interference  and  removal  and  notice  thereof 
to  all  the  world  were  embodied  in  the  injunction  and  issued  therewith  by  the 
settled  law  of  the  land.  The  decisions  of  the  Supreme  Court  in  York  Manufac- 
turing Co.  V.  Cassell,  15  Am.  B.  R.  633,  201  U.  S.  344,  353,  and  Hiscock  v.  Varick 
Bank  of  New  York,  18  Am.  B.  R.  1,  206  U.  S.  28,  41,  cited  for  the  defendant, 
merely  hold  that  this  caveat  and  injunction  do  not  deprive  those  who  have 
valid  titles  to  or  liens  upon  the  property  claimed  by  the  bankrupt  at  the  time 
the  petition  is  filed  of  those  liens  or  titles.  They  do  not  in  any  way  modify 
this  general  rule  or  diminish  its  controlling  force  in  all  cases  like  that  in  hand, 
wherein  the  intermeddler  had  no  claim  upon  or  interest  in  the  bankrupt's 
property  at  the  time  of  the  adjudication.  The  seizure  of  the  money  of  the 
bankrupt  after  the  adjudication  and  its  concealment  by  the  defendant  in  his 
name  in  real  estate  and  promissory  notes  and  his  transfer  of  this  real  and 
personal  property  to  innocent  third  parties  to  withdraw  it  from  the  jurisdic- 
tion of  the  court  below  and  to  defeat  its  coming  decree  after  he  was  notified 
by  the  commencement  of  the  suit  to  turn  it  over  to  the  trustee  were  repeated 
disobediences  and  resistances  of  the  injunction  and  command  of  the  court,  and 
constituted  contempts  of  that  court  well  within  the  terms  of  §  725,  Rev.   Stat." 

22.    Instance,    In   re   Arnett,   7   A.    B.  in  which  case  the  sheriff  and  deputies 

R.    522,    112    Fed.    770    (D.    C.    Tenn.) :  did    not    levy    nor    interfere    with    the 

Bankrupt  surrendering  assets   to  cred-  property    of    the    bankrupt  after    adju- 

itor  after  filing  his   petition   and   cred-  dication,   but  merely   threatened   to   do 

itor  accepting  same,  both   fined.  so.     The   court  held  that  this   did   not 

Instance  not  contempt,  mere  threats  constitute     contempt.       See      post,    § 

to  interfere:     In  re  McBryde,  3  A.   B.  2331J4. 
R.   739,   99    Fed.   686   (D.    C.    N.    Car.), 
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Appraisal. 

Synopsis  of  Chapter. 

§  1924.  All  Property  of  Estate  to  Be  Appraised. 

§  1935.  Only  Property  of  Estate  Need  Be  Appraised. 

§  1926.  Appraisers  to  Be  Disinterested. 

§  1927.  And  to  Be  Appointed  by  and  Report  to  the  Court. 

§  1928.  Three  Appraisers. 

§  1929.  To  Be  Sworn.  , 

§  1930.  Methods  of  Arriving  at  Appraisal  Values. 

§  19301/^.  Reappraisal. 

§  1924.  All  Property  of  Estate  to  Be  Appraised. — All  property  of 
the  estate  must  be  appraised,  by  three  disinterested  appraisers,  who  are 
appointed  by  and  report  to  the  court. ^ 

The  purpose  of  this  provision  is  to  secure  for  the  benefit  and  protection 
of  all  parties  concerned  a  designation  and  estimation  of  the  property  which 
passes  into  the  hands  of  the  trustee,  and  for  which,  in  the  first  instance, 
he.  is  accountable. 2 

A  sale  made  without  appraisement  is  not,  however,  a  nullity;  it  is  a 
mere  irregularity  to  be  corrected  by  review.^ 

Robertson  v.  Howard,  229  U.  S.  254,  30  A.  B.  R.  611:  "As  regards  the  alleged 
lack  of  an  appraisement  and  error  in  the  description  of  the  property  covered  by 
the  certificate,  contained  in  the  published  notice,  we  think  they  must  in  this 
collateral  proceeding  be  deemed  as  mere  irregularities,  and  that  the  order  of 
confirmation,  made  by  the  referee,  was  sufficient  to  validate  the  sale  under  the 
discretionary  power  given  to  the  referee  by  §  70b  of  the  Bankruptcy  Act. 
Thompson  v.  Tolmie,  2  Pet.  157,  7   L.  Ed.  381." 

§  1925.  Only  Property  of  Estate   Need  Be  Appraised. — All  the 

property  belonging  to  the  estate  is  to  be  appraised.  This  is  a  requirement, 
however,  only  as  to  property  belonging  to  the  estate.  It  is  not  requisite 
that  property  in  the  custody  of  the  court  but  not  belonging  to  the  estate, 
such  as  exempt  property,  be  appraised;  though  frequently  it  is  desirable 
to  appraise  exempt  property,  whenever  the  exemption  right  is  limited  by 
value  and  the  articles  claimed  as  exempt  approximate  the  limit  in  value.* 

1.  Bankr.   Act,   §   70    (b).  usual    course    of   the    bankruptcy    pro- 

2.  In  re  Gordan  Supply  &  Mfg.  Co.,  ceedings  may  be  disregarded  in  sell- 
13  A.  B.  R.  352,  133  Fed.  798  (D.  C.  ,  ing  it  and  the  sale  approved  by  the 
Pa.).  court,   if   the   price   is    considered   ade- 

3.  In    re    Maloney,    31   A.    B.    R.    503  quate." 

(Sup.    Ct.  D.  of    C.) ;  In  re    Monsarrat  5.  See  ante,  §  1080. 

(No.   3),  25  A.   B.   R.   830   (D.   C.   Ha-  But    the    objection    that  a    sale  was 

waii).  made   without  appraisement   cannot  be 

In   re   Zehner,   27  A.   B.   R.   536,   193  raised  for  the  first  time  on  review.  In 

Fed.  787   (D.  C.  La.):     "Any  appraise-  re  Gutterson,  14  A.  B.  R.  495,  136  Fed. 

ment    of    the'    property    made    in    the  698  (D.  C.  Mass.). 
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§  1926.  Appraisers  to  Be  Disinterested.— The  appraisers  must  be 
disinterested.*  Thus,  prospective  purchasers  would  be  disqualified.''  Also 
personal  friends  of  the  bankrupt  would  be  disqualified,  for  they  might  be- 
inclined  to  favor  a  low  valuation  for  the  bankrupt's  sake,  so  that  he  might 
be  able  to  buy  in  the  assets.     Creditors  themselves  would  be  disqualified. 

Whether  employees  of  creditors  are  disqualified  is  a  question  of  fact  in 
each  particular  case,  resting  much  upon  the  discretion  of  the  court.  Re- 
mote affiliations  with  creditors  may  be  disregarded.* 

§  1927.  And  to  Be  Appointed  by  and  Report  to  the  Court. — The 

appraisers  are  to  ba  appointed  by  and  report  to  the  court;  and  it  has  been 
held  to  be  the  better  practice  for  the  court  to  act  upon  his  own  unfettered 
judgment  and  not  to  permit  creditors  to  nominate  them ;  *  although  there 
really  would  seldom  be  any  ground  for  objecting  to  nominations  by  the 
creditors,  since  creditors  usually  are  simply  desirous  of  getting  the  best 
values  out  of  the  assets,  and  are  likely  to  be  in  a  position  to  select  the  best 
qualified  persons  from  among  the  members  of  the  particular  trades  inter- 
ested in  the  failure. 

Appraisers  are  not  to  be  considered  as  appointees  nor  agents  of  the 
trustee;  nor  is  their  compensation  to  be  figured  as  part  of  the  trustee's 
expenses.  They  are  independent  of  the  trustee  and  act  as  advisers  of  the 
creditors  upon  the  matter  of  values,  so  that  creditors  and  the  court  may 
know  when  the  trustee  has  realized  a  fair  price  for  the  assets  in  his  hands. 

The  referee  has  power,  after  adjudication  and  reference,  to  appoint  ap- 
praisers;^*' but  before  adjudication,  if  appraisers  are  to  be  ■  appointed, 
they  must  be  appointed  by  the  judge;  ^^  except  that,  as  in  other  matters, 
in  the  judge's  absence  or  disability,  on  certificate  to  that  effect,  the  referee 
may  make  the  appointment. 

§  1928.  Three  Appraisers. — There  must  be  three  appraisers  to  ap- 
praise each  piece  of  property.  This  does  not  mean  that  the  same  three 
must  appraise  all  the  property,  nor  that  each  piece  must  be  appraised  by  a 

6.  Impliedly,  In  re  Columbia  Iron  pointment. — The  order  appointing 
Works,  14  A.  B.  R.  526,  143  Fed.  234  them  is  prescribed  by  the  Supreme 
(D.  C.  Mich.).  Court  and  is  as  follows:  "It  is  ordered 

7.  Compare,  conversely,  setting  aside  that   of   ,   of   ,    and 

of   sale    made   to   an    appraiser,    post,  of  ,    three    disinterested  per- 

§§  1955,  1955J4-  sons,  be,  and  they  are  hereby,  appointed 

8.  In  re  Columbia  Iron  Works,  14  A.  appraisers  to  appraise  the  real  and  per- 
B    R    526    142  Fed.  234  (D.  C.  Mich.).  sonal  property  belongmg  to  the  estate 

9.  Inre  Columbia  Iron  Works,  14  A.  °\  ^^'^  bankrupt  set  out  in  the  sched- 
B.  R.  526,  142  Fed.  234   (D.  C.  Mich.).  "^^^^  "°^  °"  file  m  this  court,  and  re- 

'       "                  A     ID    D  P°  '   t"^'"^  appraisal  to  the   court,   said 

10.  In  re  Styer,  3  A.  B  R  424,  98  appraisal  to  be  made  as  soon  as  may 
Fed.  290  (D.  C.  Pa.);  imphedly,  In  re  be,  and  the  appraisers  to  be  duly 
Columbia  Iron  Works,  14  A.  B.  R.  525,  sworn."  However,  the  appraisers  are 
142   Fed.  234   (D.   C.   Mich.).  not    confined    to    the    property    that    is 

11.  In  re  Styer,  3  A.  B.  R.  424,  98  "set  out  in  the  schedules."  They  are 
Fed.  290  (D.  C.  Pa.).  to  appraise  all  the  property  belonging 

Prescribed     Form   of    Order   of   Ap-      to  the  estate. 
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different  set  of  appraisers.  Sometimes  property  belonging  to  a  bankrupt 
estate  is  scattered  about  different  states,  and  sometimes  it  consists  of 
widely  differing  classes  of  property,  such  that  men  qualified  to  appraise  in 
one  branch  would  not  be  qualified  in  another;  as,  for  instance,  real  estate, 
hardware,  a  stock  of  groceries,  patents,  boots,  and  shoes.  It  would  be 
difficult  to  procure  three  appraisers  who  would  be  able  to  find  even  one  in 
their  midst  for  each  class  of  assets.  In  some  cases  different  sets  of  ap- 
praisers may  be  appointed  for  each  different  locality  or  class  of  goods,  but 
always  there  must  be  three  of  them  passing  upon  each  piece  although  all 
three  need  not  necessarily  be  expert  in  each  line. 

§  1929.  To  Be  Sworn. — They  are  presumed  to  be  sworn  well  and 
faithfully  to  appraise  the  property  before  they  go  out  to  make  the  appraisal  ; 
but,  since  an  appraisal  probably  is  not  complete  until  signed  by  the  ap- 
praisers, it  ■  frequently  happens  thkt  the  appraisers  go  out  and  view  the 
property  and  make  their  estimates  first,  and  are  sworn  afterwards,  the  ap- 
praisal not  being  complete  until  after  they  have  been  sworn. 

§  1930.  Methods  of  Arriving  at  Appraisal  Values. — It  is  diffi- 
cult to  lay  down  hard  and  fast  rules  as  to  how  the  appraisers  shall  arrive 
at  their  estimates.     A  few  propositions,  however,  may  be  safely  relied  on. 

Appraisers  must  not  try  to  guess  at  what  the  assets  will  bring  at  bank- 
rupt sale  or  forced  sale;  the  assets  may  be  sold  for  three-fourths  of  their 
valuation  and  if  the  appraisers  could  be  permitted  to  fix  the  valuation  thus, 
the  circle  would  be  unending,  for  while  they  would  be  trying  to  guess  at 
what  the  purchasers  would  pay,  the  purchasers  would  be  giving  only  .three- 
fourths  of  the  guess,  and  so  on.  The  cupidity  of  bargain  hunters  is  not 
the  proper  test. 

In  re  Prager,  8  A.  B.  R.  356  (Ref.  Col.) :  "In  appraising  a  stock  of  this 
character,  the  prevailing  cost  to  the  trade  should  be  taken  as  the  actual  value. 
If  the  stock  is  shopworn  or  otherwise  damaged  or  unseasonable,  or  otherwise 
out  of  date,  these  facts,  and  perhaps  others  of  a  like  nature,  may  be  considered 
and  due  allowances  made  for  such  deterioration  or  depreciation  in  value.  But 
the  appraisers  have  no  business  to  anticipate  or  consider  the  cupidity  of  bidders 
who  may  be  looking  for  bargains.  The  object  of  the  appraisement  is  to  inform 
the  court  and  the  creditors  what  the  actual  value  of  the  property  is.  They 
are  not  expected  to  know  or  to  guess  what  the  property  will  bring  at  a  sale. 
It  may  be  sold  in  bulk.  In  that  case  it  would  no  doubt  have  to  be  sold  for  less 
than  cost.  It  may  be  sold  in  parcels.  In  that  case  it  might  bring*more  than  the 
cost  price.  How  it  is  to  be  sold  and  for  how  much  less  than  its  actual  value 
are  questions  to  be  determined  by  the  court  and'  the  creditors,  not  by  the  ap- 
praisers." 

The  rules  for  appraisal  naturally  must  vary  with  each  class  of  property. 
The  appraisers  must  take  into  account  probable  customers  and  the  extent 
of  their  demand.  The  general  rule  for  the  appraisal  of  stocks  of  merchan- 
dise is  that  the  fair  market  value  should  be  taken,  having  in  view  the  sea- 
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son,  the  quality,  the  kinds  and  styles,  the  brokenness  of  lots  and  the  quan- 
tities. The  rules  for  appraising  the  assets  of  a  going  concern  must,  in  the 
nature  of  things,  differ  from  those  applicable  to  the  valuation  of  its  com- 
ponent parts;  and  so,  frequently,  it  is  advisable  to  have  the  appraisal  re- 
turned alternatively,  as  a  going  concern  and  as  dead  assets.  There  is  no 
rule  against  this  manner  of  appraisal  and  it  certainly  is  natural  and  rational, 
and  is  of  much  assistance  to  creditors  and  purchasers  alike. 

Likewise,  in  most  cases  of  stocks  of  merchandise,  the  appraisal  should 
be  returned  both  at  what  the  articles  would  bring  if  sold  at  retail  and 
what  the  stock  would  bring  if  sold  in  bulk  as  an  entirety.  The  values 
should  be  different,  for  by  selling  in  bulk  the  expense  of  sale  is  cut  down, 
though  the  gross  price  realized  is  likely  to  be  lower. 

The  particularity  with  which  an  appraisement  of  the  bankrupt's  prop- 
erty is  to  be  made  must  depend  somewhat  upon  circumstances,  but  it  must 
be  general  rather  than  special,  only  such  particularity  being  given  as  will 
be  suificient  to  reasonably  identify  the  property  in  character  and  quantity 
and  give  a  fair  idea  of  its  value. ^^ 

§  1930-J-.  Reappraisal. — Reappraisal  may  be  ordered.  Although  there 
are  no  special  rules  laid  down  in  the  bankruptcy  decisions  as  to  what  cir- 
cumstances will  warrant  reappraisal,  yet,  in  view  of  the  fact  that  the  judg- 
ment of  the  appraisers  is  sought  precisely  in  order  that  creditors  may  be 
informed  as  to  what  price  the  trustee  o"ught  to  obtain  for  the  assets,  it 
would  seem  that  the  mere  fact  that  the  trustee  reports  his  inability  to  sell 
at  the  appraised  value  would  be,  alone,  insufficient  to  warrant  a  setting 
aside -of  the  appraisal  and  an  ordering  of  a  reappraisal.  Showing  certainly 
should  also  be  made  of  mistake  or  incorrect  methods  in  arriving  at  the 
values,  to  warrant  reappraisal ;  and  the  better  practice,  undoubtedly,  is  to 
call  in  the  appraisers  themselves.  Otherwise  where  the  trustee  is  indolent, 
or  inefficient,  appraisals  are  likely  to  be  disregarded,  and  creditors  to  lose 
the  benefit  of  the  independent  judgment  of  experienced  men  as  to  the  value 
of  the  assets  of  the  estate.  • 

12.  In  re  Gordon  Supply  &  Mfg.  Co.,  Appraisers'    Fees. — See    post,  §  2121. 

13  A.   B.   R.   353,   133   Fed.  798    (D.   C. 
Pa.). 
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§  1945.  Referee  to  Order  Sale  after  Reference. 

§  1946.  Before  Adjudication  Judge  Alone  to  Order  Sale,  unless  Unable  to  Act. 

§  1947.-  To  Be  at  Public  Auction,  unless   Expressly  Authorized  at  Private   Sale. 

§  1948.  For   Good   Cause   Shown   May   Be   at   Private   Sale. 
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§  1950.  Trustee's  Sale,  a  Judicial  Sale. 

§  1951.  And  Court  Has  Greater  Discretion  than  in  Other  Sales. 

§  1953.  "Gross   Inadequacy''   Sufficient  to   Refuse   Confirmation. 

§  1953.  But  Mere  Inadequacy,  or  Merely  a  Better  Offer,  Insufficient. 

§  1954.  Stifling  of  Competition;  Misconduct  of  Trustee  or  Unfairness  to  Bid- 
ders. 

§  19541/^.  Injury  to  Innocent  Parties,  Avoidance  of  Confusion,   etc. 

§  1955.  Bankrupt  May  Be  Bidder. 

§  195554.  But  Referee,   Receiver  Nor  Trustee,  etc.,   Not. 

§  19551/^.  Reorganization   Committees,   etc.,   as   Purchasers. 

§  195554.  Selling  Rights   of  Action. 
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§  1958.  Formal  Approval   Not  Always   Essential  to   Confirmation. 
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§  1931.  Sale  to  Be  on  Petition  and  Order. — No  sale  should  be  made 
without   first   filing   a   petition   and   procuring   an   order   to    sell  from  the 
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court.  1     The  receiver  or  trustee  should  obtain  an  order  of  sale  as  a  matter 
of  protection.^ 

But  confirmation  may  cure  the  failure  to  get  a  previous  order. 

In  re  Harvey,  10  A.  B.  R.  568,  122  Fed.  745  (D.  C.  Pa.):  "The  sale  was 
without  previous  authority  from  the  court,  but  it  was  duly  confirmed,  and 
the  confirmation  was  equivalent  to  a  prior  order." 

Various  forms  have  been  prescribed  by  the  Supreme  Court  for  leave  to 
sell,  and  since  the  forms  and  orders  virtually  amount  to  advance  interpre- 
tations of  the  statute  itself,  the  inference  is  proper  that  sales  are  to  be 
made  only  on  petition. 

But  compare.  In  re  Fulton,  18  A.  B.  R.  591,  153  Fed.  664  (D.  C.  N.  Y.) : 
"*  *  *  But  nevertheless  it  is  apparently  certain  that  a  sale  of  a  chattel  real 
by  a  receiver  without  the  express  direction  of  the  court  conveys  no  title.  The- 
defect  in  the  sale  cannot  be  cured  by  a  motion  to  confirm  the  sale  and  to  quiet 
adverse  claims  to  the  property   sold." 

§.1932.  Equity  Rules  Followed  Where  Act,  Forms  and  Orders 
Silent. — The  procedure,  where  not  otherwise  prescribed  by  the  Bankruptcy 
Act,  Forms  or  Orders,  will    follow    the    usual  procedure  in  equity  in  the 

United  States  Courts  wherever  the  same  is  applicable.^ 
* 
In  re  Britannia  Min.  Co.,  29  A.  B.  R.  472,  203  Fed.  451  (C.  C.  A.  Wis.): 
"Undoubtedly  the  Act  of  March  3,  1893,  applies  not  only  to  federal  courts 
then  in  existence,  but  also  to  those  subsequently  created,  unless  something  in 
the  organic  act  exempts  them;  and  governs  as  well  any  possible  new  forms 
of  judicial  sales  under'  decrees  as  foreclosure,  execution,  and  partition  sales 
then  known.  But,  in  our  judgment,  the  Act  of  1893  has  no  application  to 
trustees'  sales  of  the  assets  of  bankrupt  estates  *  *  *."  Quoted  further  at 
§  1939. 

But  where  the  Bankruptcy  Act  itself  gives  the  right  to  sell,  or  the  method 
of  selling,  its  provisions  will  prevail  over  those  of  the  Act  of  Congress  of 
1893,  27  U.  S.  Stats.  751.3^ 

In  re  Edes,  14  A.  B.  R.  382,  135  Fed.  595  (D.  C.  Me.):  "Under  the  gen- 
eral  rules   of   construction,   it   must   be   held   that,   if   Congress   had   intended   to 

1.  See  ante,  §  386J4.     Inferentially,  In  N.   Y.,   reversing   in   part   S.    C,   33   A. 

re   Harvey,   10   A.   B.   R.   568,   122   Fed.  B.   R.   572,  175   Fed.  261.). 

745  (D.  C.  Pa.);  In  re  Fulton,  18  A.  B.  Order    Directing   Purchaser    to    Pay 

R.    591,    153    Fed.    664    (D.    C.    N.    Y.),  Appraisal   Values    Where    Offer    Made 

quoted  at  §  386^.  by  Purchaser  Is  Simply  to  Pay  "Low- 

What  petition  to  sell  free  from  liens  est  Market  Prices." — In  re   Jungmann, 

should  contain.     Compare,  In  re  Gran-  26  A.  B.  R.  401,  186  Fed.  302  (C.  C.  A. 

ite  City  B'k,  14  A.  B.  R.  408,  137  Fed.  N.  Y.). 

818    (C.    C.    A.    Iowa,    affirming    In    re  2.   Obiter,   In  re  Carothers,  27  A.   B. 

Wilka,  12  A.  B.  R.  727).  r.  931^  193  Ped.  687  (D.  C.  Pa.). 

Stipulation  between  receiver  and  ad-  3.  Compare,  ante,  §§  1757,  1758,  1759, 

verse   claimant   as   to   sale   of   property  1759}^.     And  that  the  equity  rules  can 

in   adverse   claimant's  possession.     See  not^   ;„   general,   be   changed  by  stipu- 

Ommen,  Trustee,  v.  Talcott,  23  A.  B.  R.  lation,   see   Vitzthum   v.   Large,    20   A. 

573,  175  Fed.  261  (D.  C.  N.  Y.).     Com-  b.   R.  666,  163  Fed.  685   (D.   C.  Iowa), 

pare,    Ommen,    Trustee,    v.    Talcott,    26  quoted  at  §  1759J4 

A.   B.   R.   689,   188   Fed.  401   (C.   C.  A.  33.  Quoted   at    §'  1939    note. 


§    1935  SALE  OP  ASSETS.  1865 

limit  the  sales  of  property  under  the  Bankrupt  Law  to  the  provisions  of  the 
Act  of  1893,  it  would  have  said  so  in  clear  terms.  The  only  limitation  im- 
posed by  the  bankruptcy  statute  is  that  such  sales  must  be  'subject  to  the  ap- 
proval of  the  court.'  *  *  *  The  Bankruptcy  Law  is  the  last  expression  of 
the  legislative  will  upon  the  subject.  It  clearly  does  not  intend  to  limit  the 
method  of  sales  of  property  by  the  provisions  of  the  Act  of  1893.  If  it  did, 
referees  and  trustees  would  be  very  much  limited  and  harassed  in  their  dis- 
position of  property — particularly  in  the  disposition  of  perishable  property — 
and  the  purpose  of  the  law  would  be  in  a  large  degree  defeated.  A  new  stat-_ 
ute  which  affirmatively  grants  a  larger  jurisdiction  or  power  or  right  is  held 
to  prevail  over  any  prior  statute  by  which  a  limited  po'^er  or  jurisdiction  or 
right  less  ample  has  been  granted.  Sutherland  on  Statutory  Construction,  §  254, 
and  cases  cited.  It  must  be  held  that  the  Bankrupt  Law,  in  ordering  sales,  is 
not- limited  by  the  Act  of  March,  1893." 

§  1933.  Special  Orders  as  to  Manner  of  Sale. — The  bankruptcy 
court  may  make  special  orders  with  regard  to  the  manner  of  conducting 
sales,  provided,  of  course,  they  do  not  contravene  the  provisions  of  the 
Bankruptcy  Act,  or  of  the  orders  in  bankruptcy.* 

Thus,  the  court  may  order  the  trustee  to  solicit  bids  and  may  provide  for 
the  making  and  hearing  of  objections  thereto  preliminary  to  sale. 

§  1934.  As  to  Auctioneers-  Conducting  Sale. — Thus,  undoubtedly, 
in  a  proper  case  an  experienced  auctioneer  may  be  employed.''  And  the 
employment  of  special  commissioners  has  been  approved,  in  one  case.'' 

But  the  manifest  spirit  of  economy  of  the  Bankrupt  Act  discourages 
the  employment  of  auctioneers  and  others,  except  when  absolutely  neces- 
sary. It  is  usually  one  of  the  business  duties  of  the  trustee,  for  which  he 
is  presumably  elected,  to  conduct  the  sales  of  the  bankrupt's  assets.'^ 

At  any  rate,  a  local  rule  prescribing  that  sales  shall  be  made  by  an  official 
auctioneer  may  be  dispensed  with  by  the  court. ^ 

§  1935.  Whether  Sale  to  Be  for  Cash. — The  courts  have  not  de- 
cided whether  the  sale  must,  in  all  instances,  be  for  cash. 

Compare,  In  re  Shoe  &  Leather  Reporter,  13  A.  B.  R.  284,  129  Fed.  588 
(C.  C.  A.):  "The  District  Court  provided  that  the  mimimum  bid  should  be 
$60,000,  and  that  the  purchaser  might  pay  five-sixths  of  the  purchase  money 
in  bonds  secured  by  the  mortgage  referred  to.  The  other  sixth,  being  not  less 
than  $10,000,  it  ordered  to  -be  paid  in  cash.  The  petitioners  claim  that  the 
District    Court   had   no   power   to   order   any   portion    of   the   purchase    price    to 

4.  In  re  Chandler,  28  A.  B.  R.  89,  194  within  the  discretion  of  the  court  to 
Fed.  944  (C.  C.  A.  111.).  permit  the  trustee  to  employ  a  broker 

5.  See  post,  "Costs  of  Administra-  or  other  agent  to  procure  purchasers- 
tion,"  §  2037.  In  re  National,  etc.,  Co.,.  and  to  pay  commissions  to  them  for 
27  A.  B.  R.  92,  193  Fed.  232  (D.  C.  their  services.  See  post,  §  203754.  But 
Mass.).  such   employment   is   likely   to   lead   to 

6.  Sturgis  V.  Corbin,  15  A.  B.  R.  545,  serious  abuses.  Gold  v.  South  Side 
141  Fed.  1   (C.  C.  A.  W.  Va.).  Trust   Co.,    24   A.    B.    R.    578,   179    Fed. 

7.  See  post,  "Costs  of  Administra-  210  (C.  C.  A.  Pa.),  quoted  at  S  SOll^/^. 
tion,"  §  2037.  8.  In  re  Nevada-Utah,  etc.,  Corp.,  28 

Employment  of  Brokers  and  Agents  A.  B.  R.  409,  198  Fed.  497  (D.  C. 
to     Procure    Purchasers. — It    is    also      N.  Y.). 
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be  paid  in  bonds,  but  it  is  plain  that  they  cannot  be  prejudiced  by  its  order  in 
that  particular,  so  that  we  need  not  investigate  its  powers  in  reference  thereto.'' 

It  would  seem  there  would  be  no  objection  to  a  sale  on  deferred  pay- 
ments, if  the  deferred  payments  are  properly  secured  and  the  effect  is  not 
to  unduly  prolong  the  administration.® 

§  1936.  Bids  Both  in  Bulk  and  Parcels  with  Acceptance  of 
Greater  Aggregate. — The  bids  may  be  taken  both  in  bulk  and  in  par- 
cels, and  the  greater  aggregate  be  accepted. 

§  1937.  Trustee's  Judgment  Ordinarily  of  Controlling  Weight  in 
Fixing  Details,  but  Creditors,  and  Even  Bankrupt,  Heard. — As  to 

whether  the  sale  shall  be  public  or  private,  in  bulk  or  in  parcels,  and,  in 
short,  as  to  the  details  of  time,  manner  and  place  of  sale,  etc.,  the  trustee's 
judgment  should  ordinarily  control ;  !*>  although  undoubtedly,  creditors  are 
entitled  to  be  heard  as  to  the  advisability  of  the  different  provisions  of 
the  proposed  order  of  sale,  and  likewise  the  bankrupt,  where  his  interests 
are  measurably  affected.  But,  in  any  event,  the  final  determination  rests 
with  the  court.ii 

In  re  Columbia  Iron  Wks.,  14  A.  B.  R.  526,  142  Fed.  234  (D.  C.  Mich.): 
"This  controversy  and  that  relative  to  the  question  whether  the  property  should 
be  sold  in  bulk  or  in  parcels,  are  matters  for  determination  by  the  court  and 
not  by  vote  of  creditors." 

§  1938.  Ten  Days  Notice  by  Mail  Requisite. — Ten  days  notice  by 
mail  must  be  given  to  all  creditors  who  are  scheduled  and  to  all  who  have 
filed  claims  whether  scheduled  or  not,  of  all  proposed  sales,  whether  at 
public  auction  or  private  sale ;  ^^  except  that  the  court  may  omit  notice 
where  the  property  is  of  a  perishable  nature. 

As  heretofore  noted,  one  of  the  abuses  in  the  administration  of  insolvent 
estates  before  the  advent  of  the  Bankruptcy  Act  was  the  slipping  through 
of  sales  made  in  the  interest  of  the  debtor  himself  or  of  some  favored 

9.  In   one   case   the   court  refused   to  234  (D.  C.  Mich.);  In  re  Zehner,  27  A. 
order  a  sale  to  a  reorganized  corpora-  B.  R.  536,  193  Fed.  787  (D.  C.  La.), 
tion    which    it    was    proposed    to    form  11.  In  re  Zehner,  27  A.  B.  R.  536,  193 
but   which   would   have   given   only   its  Fed.  787  (D.  C.  La.). 

unsecured  notes,  of  long  time,  there-  12.  Bankr.  Act,  §  58  (a) ;  "Creditors 
for,  especially  since  the  current  obliga-  shall  have  at  least  ten  days  notice  by 
tions  of  the  new  corporation  were  to  mail,  to  their  respective  addresses  as 
have  precedence  and  the  future  plans  they  appear  in  the  list  of  creditors  of 
of  the  new  corporation  were  indefinite  the  bankrupt,  or  as  afterwards  filed 
and  it  was  not  fully  clear  that  more  with  the  papers  in  the  case  by  the  cred- 
could  be  realized  by  cash  sale.  In  re  itors,  unless  they  waive  notice  in  writ- 
Cornell  Co.,  26  A.  B.  R.  252,  186  Fed.  ing  of  (4)  all  proposed  sales  of  prop- 
859    (D.    C.    N.   Y.).      It  might   further  erty." 

be    said,    relative    to    the    Cornell    case,  AUgair   v.    Fisher,    16    A.    B.    R.    281, 

that   the   matter   involved   was,    in   any  143    Fed.    962    (C.   C.   A.    N.   ,1.);    In   re 

event,  rather  a  composition  than  a  sale.  Monsarrat    (No.    3),    25    A.    B.    R.    820 

10.  See  ante,  §  898.  In  re  Columbia  (D.  C.  Hawaii);  In  re  Nevada-Utah 
Iron   Wks.,   14  A.   B.   R.   526,   142   Fed.  Corp.,   28   A.    B.    R.   409,   198    Fed.   497 

(D.  C.  N.  Y.). 
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creditor.  An  application  usually  could  be  filed  and  granted  immediately 
without  notice  and  the  sale  made  forthwith;  and  the  only  remedy  then 
left  to  the  creditors  was  a  fruitless  effort  to  have  the  sale  set  aside  for 
fraud  or  collusion — always  difficult  matters  to  prove.  If  creditors  have 
notice  of  such  sales,  they  can  protect  themselves;  and  the  very  fact  that 
notice  is  given  them  operates  to  deter  parties  from  attempting  to  rob  the 
estate  by  secret  and  summary  sales.  Thus  it  is,  that  this  requirement  of 
notices  to  creditors  of  all  proposed  sales  is  eye  of  the  safeguards  of  the 
purity  of  bankruptcy  administration. ^^ 

Compare,  as  to  importance  of  notice  to  creditors  in  bankruptcy  administra- 
tion, In  re  Kyte,  26  A.  B.  R.  507,  189  Fed.  531  (D.  C.  Pa.):  "All  acts  necessary 
to  be  done  to  accomplish  the  purpose  of  converting  the  assets  of  the  estate 
and  distributing  the  same  to  and  amongst  the  creditors  legally  entitled  thereto, 
as  well  as  any  act  tending  to  increase  the  value  of  the  estate,  or  in  some 
material  manner  benefit  the  estate  of  the  bankrupt,  whereby  the  general  in- 
terests of  all  creditors  may  be  advanced,  constitute  the  administration  of  the 
estate.  The  intent  of  the  law  is  to  administer  the  estate  for  the  general  in- 
terests of  all  the  creditors  with  the  least  possible  expense,  and  to  this  end 
when  any  proposition  of  interest,  as  well  as  detrimental  to  the  creditors  is 
made,  the  law  provides  that  all  the  creditors  shall  have  notice  of  a  time  and 
place  to  meet  and  either  assent  to  or  disapprove  of  such  proposition.  This 
undoubtedly  is  a  provision  of  the  law  which  has  been  created  to  throw  a  safe- 
guard around  the  interests  of  the  creditors  so  that  the  opportunity  for  abuse 
or  mismanagement  of  their  interests  may  be  reduced  to  a  minimum.'' 

And  a  sale  made  after  the  time  set  in  the  notice  has  expired,  will  be  set 
aside. 

Allgair  v.  Fisher,  16  A.  B.  R.  281,  143  Fed.  962  (C.  C.  A.  N.  J.):  "The 
orders  of  the  referee  of  December  24,  1904,  and  March  11,  1905,  had  practi- 
cally expired  by  the  failure  of  the  trustees  to  make  sale  of  the  property,  pur- 
suant to  the  terms  thereof,  either  at  private  or  public  sale,  and  their  inability 
to  make  sale  thereunder  was  disclosed,  and  the  public  sale  had  been  adjourned 
without   day;    I   think   the   referee's   power  in   the   matter   was  'for   the   time   ex- 

13.  But  see  In  re  Hawkins,  11  A.  B.  notice   to    creditors   should   not   be   al- 

R.'  48   (D.  C.   N.  Y.),  where   the  court  lowed   to   substitute   its    opinion    as    to 

seems   to  assume   that   the   referee   has  the    best    manner    of   conducting    sales, 

discretion     as     to     whether     notice     to  especially  on  such  slim  grounds.     This 

creditors    need    be    given    at    all.      This  is  but  another  instance  of  the  growing 

can  not  be  correct  law.     Perhaps  that  tendency   in   the   bankruptcy   courts   to 

was  a  case  of  perishable  property  after  disregard   the   statutory   provisions   for 

^11  and   the   statement   of  facts   merely  notices    to   creditors    which   form   such 

fails  to  show  it.  an   important    safeguard   against   coUu- 

Also  see  In  re  Knox  Automobile  Co.,  sive  sales  and  improper  dispositions  of 
32  A.  B.  R.  67,  310  Fed.  569  (D.  C.  the  assets.  The  tendency  in  state  leg- 
Mass.),  where  the  court  following  In  islation, — notably  the  recently  enacted 
re  Hawkins  dispensed  with  notice  to  assignment  law  of  New  York — is  to 
creditors  because  the  court  felt  that  lay  stress  on  notices  to  creditors;  so, 
the  trustee  intended  to  use  every  rea-  also,  in  the  Bankruptcy  Act  itself, 
sonable  efifort  to  get  the  highest  pos-  whose  provisions  all  point  to  such  no- 
sible  price  for  the  property  and  that  tices;  and  the  tendency  of  the  bank- 
he  would  be  in  a  better  position  if  not  ruptcy  court  to  annul  these  provisions 
hampered  by  formal  orders  as  to  what  by  judicial  construction  or  simply  by 
to  do.  Surely  the  court  in  the  face  of  ignoring  them  is  to  be  deplored, 
the  express  provision  in  the  statute  for  Compare,   §    1944. 
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hausted,  and  that  he  should  then  have  given  a  new  notice  to  the  creditors 
and  lienors.  I  deem  such  notice  not  only  proper,  but  essential,  under  the 
circumstances,  and  hence  that  the  orders  dated  May  34,  1905,  June  1,  1905, 
and  June   15,   1905,  were   unwarranted,   and   should   be   set  aside." 

Needless  to  say,  the  regulation  only  applies  to  sales  by  officers  of  the 
bankruptcy  court,  and  does  not  apply  to  sales  by  pledgees  and  others  in 
possession  of  securities  given  by  the  bankrupt.  Such  securities  may  be 
sold  in  accordance  with  the  terms  of  the  agreement  of  pledge;  thus,  as  to 
securities  where  the  pledgee  is  given  the  right  to  sell  without  notice ;  ^*  and 
this  is  so  even  though  the  receiver  or  trustee  acts  for  the  pledgees  in  mak- 
ing the  sale  and  proceeds  under  an  order  of  the  bankruptcy  court  in  so 
doing,  "^s 

§  1939.  Public  Auction  of  Real  Estate. — Where  real  estate  is  to  be 
sold  at  public  auction,  the  U.  S.  equity  rules  provide  that  in  equity  cases 
there  must  be  at  least  four  weeks  advertisement,  once  a  week,  and  that  the 
sale  be  made  either  at' the  county  courthouse  or  on  the  premises. ^^ 

So  far  as  sales  by  the  trustee  are  concerned,  they  are  not  to  be  consid- 
ered as  controlled  by  the  Act  of  March,  1893,  whether  the  sale  be  of  real 
estate  or  personal  property,  or  be  by  public  auction  or  private  sale,  for  the 
trustee,  by  operation  of  law,  has  the  title  of  the  property  as  owner.^'^ 

Robertson  v.  Howard,  229  U.  S.  254,  30  A.  B.  R.  611:  "We  come  then  to 
consider  whether  the  court  of  bankruptcy  in  Illinois,  in  the  proceedings  to  sell 
the  certificates  and  the  interest  in  the  land  evidenced  by  them,  was  required 
to  conform  to  the  provisions  of  the  act  of  Congress  of  March  3,  1893,  chap. 
225,  heretofore  referred  to.  *  *  *  We  think  this  question  must  be  answered 
in  the  negative.  It.  is  not  to  be  doubted  that  the  subject  of  bankruptcy  was 
special  in  its  nature,  and  that  in  enacting  the  Bankruptcy  Act  it  was  proposed 

14.  In  re  Carothers  &  Co.,  27  A.  B.  or  decree  of  any  United  States  court 
R.   921,   193   Fed.   687   (D.   C.   Pa.).  shall  be  had  without  previous  publica- 

15.  In  re  Carothers  &  Co.,  37  A.  B.  tion  of  notices  of  such  proposed  sale 
R.  931,  193  Fed.  687   (D.   C.  Pa.).  being  ordered  and  had  once  a  week  for 

16.  See  27  U.  S.  Stat,  at  L.,  ch.  235,  at  least  four  weeks  prior  to  such  sale 
§§  1,  2,  3,  p.  751,  approved  Mch.  3,  1893;  in  at  least  one  newspaper  printed,  reg- 
"Sec.  1.  That  all  real  estate  or  any  in-  ularly  issued  and  having  a  general  cir- 
terest  in  land  sold  under  any  order  or  culation  in  the  county  and  state  where 
decree  of  any  United  States  court  shall  the  real  estate  proposed  to  be  sold  is 
be  sold  at  public  sale  at  the  court  situated,  if  such  there  be.  If  said  prop- 
house  door  of  the  county,  parish,  or  erty  shall  be  situated  in  more  than  one 
city  in  which  the  property,  or  the  county  or  state,  such  notice  shall  be 
greater  part  thereof,  is  located,  or  upon  published  in  such  of  the  counties 
the  premises,  as  the  court  rendering  where  said  property  is  situated  as  the 
such  order  or  decree  of  sale  may  direct.  court    may    direct.      Said    notice  shall, 

"Sec.   2.     That  all  personal  property  among   other  things,   describe   the   real 

sold  under  any  order  or  decree  of  any  estate  to  be   sold.     The   court  may,   in 

court    of    the    United    States    shall  be  its  discretion,   direct  the  publication  of 

sold  as  provided  in  the  first  section  of  the   notice   of  sale  herein  provided  for 

this   act,  unless,   in  the  opinion   of  the  to  be  made  in  such  other  papers  as  may 

court   rendering  such   order  or   decree,  seem  proper." 

it    would    be    best    to    sell    it  in  some  17.  In  re  Edes,  14  A.  B.  R.  382,  135 

other  manner.  Fed.  595   (D.  C.   Me.);   In  re  National, 

"Sec.    3.    That    hereafter    no    sale    of  etc.,  Co.,  27  A.   B.   R.  93,  193   Fed.  232 

real  estate  under  any  order,  judgment,  (D.  C.  Mass.). 
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comprehensively  to  deal  with  the  subjects  coming  within  the  scope  of  bank- 
ruptcy legislation,  which  included,  of  course,  the  authority  of  courts  of  bank- 
ruptcy to  deal  with  the  sale  of  the  real  and  personal  estate  of  a  bankrupt. 
*  *  *  This  provision  makes  it  manifest  that  it  was  the  purpose  of  Congress 
to  give  bankruptcy  courts  full  and  complete  equitable  power  in  matters  of 
the  administration  and  sale  of  the  bankrupt  estate,  wholly  irrespective  of  the 
mere  situs  of  the  property,  the  controlling  factor  being,  not  where  the  prop- 
erty is  situated,  but  did  it  pass  to  the  trustee,  and  is  it  a  part  of  the  estate 
subject  to  administration  under  the  direction  of  the  court.  In  view  of  the 
fact  that  the  bankruptcy  law  was  enacted  long  after  the  passage  of  the  statute 
of  1893,  and  of  the  complete  right  of  administration  which  the  Bankruptcy  Act 
confers  over  the  property,  real  and  personal,  of  the  bankrupt  estate,  we  think 
it  follows  that  the  authority  to  realize,  by  way  of  sale,  on  the  property  of  the 
bankrupt  estate,  cannot  be  held  to  be  limited  by  the  provisions  of  the  act  of 
1893.  Indeed,  this  conclusion  is  additionally  demonstrated  by  the  fact  that,  as 
recognized  by  No.  18  of  the  general  orders  in  bankruptcy,  in  disposing  by 
sale  of  the  property  of  the  bankrupt,  a  bankruptcy  court,  as  to  both  real  and 
personal  property,  may,  if  reason  for  so  doing  exists,  direct  a  private  sale  to 
be  made.  We  do  not  stop  to  refer  to  the  many  .cases  in  the  lower  Federal 
courts  which  have  applied  and  enforced  the  view  which  we  here  maintain,  as 
we  think  it  unnecessary  to  do  so." 

In  re  La  France  Copper  Co.,  30  A.  B.  R.  381,  205  Fed.  207  (D.  C.  Mont.): 
"The  main  contention  is  based  on  noncompliance  with  Act  March  3,  1893, 
ch.  335,  37  Stat.  751  (U.  S.  Comp.  St.  1901,  p.  710).  It  will  be  observed  said 
act  antedates  the  Bankruptcy  Act,  and  is  one  of  restriction  upon  jurisdiction. 
The  Bankruptcy  Act  confers  full  and  exclusive  jurisdiction,  both  legal  and 
equitable,  to  administer  bankrupt  estates.  In  so  far  as  it  is  not  express,  it 
authorizes  the  Supreme  Court  to  prescribe  procedure.  It  would  seem  to  pro- 
vide a  complete  system  and  the  only  rule  for  such  administration.  Act  March 
3,  1893,  seems  to  relate  to  judicial  sales  pursuant  to  some  order  or  decree 
creating  or  declaring  a  right  to  sell,  and  which  right  could  not  be  exercised, 
but  for  the  order  or  decree;  sales  necessarily  authorized  and  ordered  by  the 
court;  sales  void,  but  for  such  order  or  decree;  sales  divesting  the  title  of  the 
former  owner.  Sales  in  bankruptcy  are  not  like  these  in  character.  The 
Bankruptcy  Act  operates  as. a  transfer  from  the  bankrupt  to  the  trustee  of  the 
title  to  the  bankrupt's  property.  The  trustee's  duty  is  to  collect  and  reduce 
to  money  the  property  of  the  estate.  To  that  end  he  has  the  usual  powers 
and  discretion  of  trustees  for  like  purposes,  save  to  the  extent  restricted  by 
the  Bankruptcy  Act.  The  latter  act  places  no  restrictions  on  the  trustee's  sale 
of  realty  at  public  auction  and  requires  no  order  of  the  court  therefor.  The 
Supreme  Court,  however,  by  general  orders,  prescribes  authorization  by  the 
court  before  any  private  sale  shall  be  made.  Even  this  is  but  a  restriction 
on  power  otherwise  possessed  by  the  trustee.  Though  the  trustee  reduces 
the  estate  to  money  "under  the  direction  of  the  court,'  this  no  more  necessitates 
an  order  of  the  court  to  sell  realty  at  public  auction  than  to  collect  a  chose 
in  action.  Therein  the  court  may,  but  need  not,  give  special  directions,  in  the 
nature  of  orders.  The  creditors  are  entitled  to  notice  of  projiosed  sales,  but 
this  may  be  given  i>y  the  trustee  by  order  of  the  judge.  *  *  ♦  Jt  would  seem 
clear  that  a  trustee  in  bankruptcy  has  power  to  sell  outright  realty  of  the  es- 
tate without  any  order  of  court,  and  after  such  notice  and  at  such  place  as  in 
his  judgment  seems  best  for  the  estate.  The  fact  that  in  the  instant  case  an 
order  of  sale  was  made  by  the  court  (referee)  does  not  affect  the  legal  aspect. 
To  procure  the   order  is  discreet,   and  it  might  in   some   contingencies   protect 

3   R   B— 60 
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the  trustee;  but  it  is  not  necessary,  and  it  neither  adds  to  nor  detracts  from 
his  otherwise  power  and  discretion.  No  doutjt  the  court  can  control  the  trus- 
tee and  any  abuse  of  his  discretion,  order  sales,  and  dictate  the  procedure; 
but  here,  as  in  equity,  the  trustee  may  without  special  order  do  that  which  the 
court  might  order.  For  the  reasons  given,  I  am  persuaded  Act  March  3,  1893, 
has   no   application   to   sales   in   bankruptcy." 

In  re  Britannia  Mining  Co.,  29  A.  B.  R.  472,  203  Fed.  45  (C.  C.  A.  Wis.): 
"Undoubtedly  the  Act  of  March  3,  1893,  applies  not  only  to  federal  courts 
then  in  existence,  but  also  to  those  subsequently  created,  unless  something  in 
the  organic  act  exempts  them;  and  governs  as  well  any  possible  new  forms 
of  judicial  sales  under  decrees  as  foreclosure,  execution,  and  partition  sales 
then  known.  But,  in  our  judgment,  the  Act  of  1893  has  no  application  to 
trustees'  sales  of  the  assets  of  bankrupt  estates  for  this  prime  reason;  in  a 
judicial  sale  under  order  or  decree,  the  order  or  decree  fixes  the  relative  rights 
of  the  parties  in  the  property  according  to  the  status  or  conduct  or  contract 
between  them,  and  the  sale  itself  is  the  thing  that  divests  all  the  parties  of 
their  title  and  confers  it  upon  another;  while  in  a  trustee's  sale  the  sale  itself 
is  not  the  thing  that  divests  the  parties  in  interest  of  their  title;  there  is  no 
order  or  decree  of  the  bankruptcy  court  that  gives  the  creditors  any  adjudi- 
cated rights  in  specific  property — the  statute  gives  them  the  right  to  a  dis- 
tribution after  the  assets,  not  already  in  money,  have  been  reduced  to  money; 
there  is  no  order  or  decree  that  divests  the  bankrupt  of  his  title — the  only  de- 
cree against  him  is  the  adjudication  of  bankruptcy,  and  after  that  he  still  has 
the  legal  title  (in  trust  for  the  trustee  thereafter  to  be  elected);  when  the 
trustee  is  elected,  eo  instanti  he  is  vested,  not  by  virtue  of  any  order  or  de- 
cree of  court,  but  'by  operation  of  law'  (§  70a),  with  the  title  of  the  bankrupt 
as  of  the  date  of  adjudication.  In  short,  the  statute  operates  as  a  self-execut- 
ing conveyance  from  the  bankrupt  to  the  trustee.  His  quality  of  title  is  the 
same  as  if  the  statute,  instead  of  operating  directly,  "had  required  that  the 
courts  should  either  cause  the  bankrupt  to  convey  to  the  trustee  or  should 
appoint  a  commissioner  to  execute  a  conveyance  in  the  bankrupt's  name.  So 
when  the  trustee,  as  grantor,  conveys  what  he  acquired  as  grantee,  he  is  not 
making  a  sale  within  the  purview  of  the  Act  of  March  3,  1893.  If  he  needs 
to  resort  to  the  ancillary  jurisdiction  of  bankruptcy  courts  in  other  districts 
(which  jurisdiction,  independently  of  the  amendment  in  1910  of  sec.  2,  subd. 
20,  was  held  to  exist.  Babbit  v.  Dutcher,  216  U.  S.  102,  23  A.  B.  R.  519,  30 
Sup.  Ct.  372,  54  L.  Ed.  402,  17  Am.  Cas.  969),  it  is  not  for  the  purpose  of  be- 
coming vested  with  title  and  the  right  and  power  to  sell  and  convey,  but  only 
to  aid  him  in  acquiring  or  holding  or  delivering  possession. 

"Other  sections  of  the  Bankruptcy  Act  and  of  the  General  Orders,  herein- 
above quoted,  only  restrict,  in  the  interest  of  the  beneficiaries  of  the  trust, 
the  manner  in  which  the  trustee  shall  exercise  his  otherwise  unlimited-  power 
of  disposition;  and  they  confirm  us  in  the  conclusion  we  have  derived  from 
a  consideration  of  the  nature  of  the  trustee's  title,  namely,  that  Congress  in 
the  Bankruptcy  Act  -has  provided  a  comprehensive  and  exclusive  method  of 
administering  estates   of  bankrupts.'' 

§  1940.  Private  Sales,  Real  Estate  or  Personal  Property,  Adver- 
tised and  Conducted  as  Court  Directs. — Private  sales,  both  of  real  es- 
tate and  personal  property,  may  be  made  in  such  manner  as  the  cour-t  may 
direct. 

An  unauthorized  private  sale  vests  no  title  in  the  purchaser.i^ 

18.  In  re  Monsarrat  (No.  1),  25  A.  B.  R.  815    (D.   C.  Hawaii). 
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Although  there  is  no  law  requiring  the  fixing  of  an  upset  price,  the  better 
practice  is,  before  granting  an  order  to  sell  at  private  sale,  to  require  the 
showing  of  an  offer,  actually  tendered,  sufficient  to  warrant  the  court  in 
granting  an  order  of  private  sale,  and  then  to  set  in  the  order  of  sale  ?i 
corresponding  minimum  price  which  should,  of  course,  not  be  less  than 
such  oflfer.i^ 

§  1941.  Who  May  Pile  Petition  to  Sell:  Trustee,  Receiver,  Mar- 
shal, Bankrupt. — It  is  absolutely  necessary  after  the  trustee's  election 
that  the  petition  to  sell  be  filed  by  him,  for  he  is  the  one  vested  with  title, 
and  all  proceedings  in  behalf  of  the  estate  are  to  be  taken  in  his  name. 
Before  the  election  of-  a  trustee,  it  may  be  filed  by  the  receiver  or  marshal, 
if  the  marshal  be  in  charge,  and  perhaps  by  a  creditor,  or  even  by  the  bank- 
rupt himself.^" 

Instance,  by  receiver,  In  re  Becker,  3  A.  B.  R.  412,  98  Fed.  407  (D.  C.  Pa.); 
"In  the  case  now  before  the  court  the  sale  was  made,  not  by  a  trustee,'  but 
by  a  receiver;  and  objection  is  raised  to  a  receiver's  power  to  sell  the  prop- 
erty of  the  bankrupt.  The  objection  is  based  upon  the  language  of  clause  3 
of  §  3,  which  authorizes  courts  of  bankruptcy  to  appoint  receivers,  'for  the 
preservation  of  estates,  to  take  charge  of  the  property  of  bankrupts  after 
the  filing  of  the  petition,  and  until  it  is  dismissed  or  the  trustee  qualified.'  It 
is  argued  that  this  limits  the  power  of  receivers,  and  forbids  them  .to  ■  do 
more  than  hold  possession  of  the  bankrupt's  property  during  a  certain  inter- 
val. I  do  not  think  the  argument  is  sound.  The  clause  restricts  the  power 
of  the  court  to  appoint,  confining  it  to  cases  of  absolute  necessity,  and '  then 
goes  on  to  state  the  purpose  for  which  the  appointment  may  be  originally 
made.  But,  after  a  receiver  has  once  gone  into  possession,  it  may  become 
necessary  to  sell  the  property  for  the  very  purpose  of  preserving  it,  or  its 
value — which  is,  of  course,  the  essential  matter — either  in  whole  or  in  part. 
In  such  event,  I  think  the  court  has  ample  power  to  order  or  confirm  a  sale, 
either  under  the  power  to  preserve,  implied  by  clause  3  itself,  or  under  clause 
7  of  the  same  section,  which  empowers  the  court  to  'cause  the  assets  of  bank- 
rupts to  be  collected,  reduced  to  money  and  distributed.'  " 

As  long  as  creditors  have  ten  days  notice  by  mail,  especially  if  the  final 
deed  or  bill  of  sale  is  made  by  the  trustee,  it  would  seem  enough. ^i 

19.  Compare,  however,  post,  §§  1949,       sale   clear   and   free   of   Herts   the    court 
1956.  ordered   the   sale   to   be  made  by   corn- 
Fixing  Upset  Price  of  Lease  to  In-      missioners    under    direct    order    of    the 

sure  Payment  of   Rentals. — See,  where  judge  rather  than  by  the  trustee  under 

an  upset  price  was  fixed  in  order  that  the  referee's  order  and  this  manner  of 

a  lease  might  not  be  sold  for  less  than  sale    was    approved    in    that    instance, 

what  would  insure  the  payment  of  ren-  Sturgiss  v.  Corbin,  15  A.  B.  R.  54^,  141 

tals,    In    re    Gutman    (Nelson    v.   Den-  Fed.  1   (C.  C.  A.  W.  Va.). 

mark),   28   A.   B.   R.   643,   197   Fed.   472  See    "Sales    before    Adjudication,"    §' 

(D.  C.  Ga.).  1943. 

20.  Compare,  as  to  perishable  prop-  21.  Inferentially,  In  re  Fisher  Co.,  14 
erty,  Rule  XVIII  (3).  Instance,  Sale  A.  B.  R.  366,  135  Fed.  223  (D.  C.  N.  J.), 
by  receiver.  In  re  Vogt,  20  A.  B.  R.  Effect  of  Pendency  of  Composition 
457,  159  Fed.  317,  163  Fed.  551  (D.  C.  Proceedings  on  Right  to  Sell. — And 
N.  Y.);  In  re  Duke  &  Son,  28  A.  B.  R.  the  pendency  of  composition  proceed- 
195,  199  Fed.  199  (D.  C.  Ga.).  ings,    does    not    divest    the    jurisdiction 

Sale  Not  by  Trustee  but  by  Commis-  to  sell,  although,  unless  composition 
sioners. — In    one    case,    on    ordering    a       proceedings   are   being  delayed   unduly. 
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It  has  apparently  been  assumed,  in  some  cases,  that  it  is  not  even  neces- 
sary that  the  trustee  take  any  part  in  the  sale.22 

§  1942.  Perishable  Property  May  Be  Sold  without  Notice. — But 

perishable  property  may  be  sold  without  notice  to  creditors,  if  the  court  so 
orders. 2^ 

Obiter,  In  re  Edes,  14  A.  B.  R.  382,  135  Fed.  595  (D.  C.  Me.):  "While  this 
General  Order  has  no  force  as  legislation,  and  while  it  is  not  even  a  judicial 
interpretation  of  the  statute,  it  is  an  order  of  the  Supreme  Court  of  the  United 
States,  based  upon  the  bankruptcy  statute.  It  cannot  be  held  to  be  in  dero- 
gation of  such  statute.  Under  its  provisions  a  perishable  estate  may  be  sold, 
even  without  notice  to  the  creditors,  and  the  courts  have  been  very  liberal  in 
their  construction  of  what  is  'perishable.'  The  Federal  courts  have  in  fact 
liberally  interpreted  the  whole  statute,  as  giving  full  equitable  powers  to  the 
court.  For  instance,  although  §  58  provides  that  creditors  shall  have  notice 
of  all  proposed  sales  of  property,  still,  under  the  general  powers  and  discretion 
given  by  the  court  in  §  70b,  it  is  the  custom  to  order  sales  of  perishable  per- 
sonal property  even  without  notice." 

§  1943.  Sales  before  Adjudication. — As  a  rule,  no  order  of  sale 
should  be  made  until  after  adjudication,  unless  the  property  be  of  such 
nature  that  a  sale  is  necessary  to  preserve  its  value.^* 


undoubtedly  jurisdiction  to  sell  is  sus- 
pended. In  re  Fisher  &  Co.,  14  A.  B. 
R.  366,  135  Fed.  223  (D.  C.  N.  J.) :  "The 
first  objection,  namely,  that  a  petition 
for  composition  is  now  pending,  is  not 
valid.  It  is  true  that  an  effort  to  ef- 
fect a  composition  with  the  creditors 
of  the  bankrupt  has  been  made,  but  the 
money  necessary  to  pay  taxes  and  other 
debts  or  demands  having  priority  re- 
quired to  be  deposited  by  §  13b  of 
Bankruptcy  Act,  has  not  been  depos- 
ited, though  several  months  have  in- 
tervened since  the  court  declared  that 
such  deposit  must  be  made  before  any 
composition  could  be  confirmed." 

Sale  Where  Trustee's  Election  Set 
Aside  and  New  Election  Ordered. — 
Probably  it  would  not  affect  the  valid- 
ity of  an  intervening  sale  that  the  elec- 
tion of  the  trustee  is  set  aside  and  a 
new  election  ordered.  Compare,  In  re 
Evening  Standard  Pub.  Co.,  31  A.  B. 
R.  156,  164  Fed.  517  (D.  C.  N.  Y.). 

22.  Instance,  In  re  Vogt,  20  A.  B.  R. 
343,  457,  159  Fed.  317,  163  Fed.  551  (D. 
C.  N.  Y.). 

23.  Rule  XVIII  (3),  Gen.  Orders  in 
Bankruptcy:  "Upon  petition  by  a 
bankrupt,  creditor,  receiver,  or  trustee, 
setting  forth  that  a  part  or  the  whole 
of  the  bankrupt's  estate  is  perishable, 
the  nature  and  location  of  such  perish- 
able estate,  and  that  there  will  be  loss 
if  the  same  is  not  sold  immediately, 
the  court,  if  satisfied  of  the  facts  stated 
and  that  the  sale  is  required  in  the  in- 


terest of  the  estate,  may  order  the 
same  to  be  sold,  with  or  without  notice 
to  the  creditors,  and  the  proceeds  to 
be  deposited  in  court." 

Form  of  Petition  to  Sell  Perishable 
Assets. — The  Supreme  Court's  form 
No.  .46  is  the  prescribed  form  for  a 
petition  to  sell  perishable  assets.  The 
petition  should  show  the  following 
facts;  it  should  describe  the  property; 
state  its  nature  and  location;  allege 
that  it  is  perishable  and  that  there  will 
be  loss  if  the  same  is  not  sold  immedi- 
ately. 

Impliedly  (though  the  court  speaks 
of  "private"  sale  as  if  it  were  synony- 
mous with  sale  without  notice  to  cred- 
itors. Manifestly  there  may  be  a  pri- 
vate sale,  i.  e.  a  sale  without  notice  to 
bidders,  and  yet  notice  to  creditors, 
who  are  the  beneficiaries,  be  given). 
In  re  Pedlow,  31  A.  B.  R.  761,  209  Fed. 
841  (C.  C.  A.  N.  Y.). 

24.  In  re  Kelly  Dry  Goods  Co.,  4  A. 
B.  R.  528,  102  Fed.  747  (D.  C.  Wis.); 
In  re  Harris,  19  A.  B.  R.  635  (D.  C. 
Ala.);  In  re  Desrochers,  25  A.  B. 
R.  703,  183  Fed.  991  (D.  C.  N.  Y.);  In- 
stance of  sale.  In  re  Duke  &  Son,  28 
A.  B.  R.  195,  199  Fed.  199  (D.  C.  Ga.) ; 
Instance,  In  re  B.  D.  Garner  &  Co., 
18  A.  B.  R.  733,  153  Fed.  914  (D.  C. 
Ala.) ;  Instance,  In  re  Peerless  Finish- 
ing Co.,  28  A.  B.  R.  429,  199  Fed.  350 
(D.  C.  N.  Y.),  Instance  of  sale.  In  re 
Garner  &  Co.,  18  A.  B.  R.  733,  153  Fed. 
914  (D.  C.  Ala.). 


§  1944  .  SALE  OF  ASSETS.  1873 

The  reason  is  obvious;  before  adjudication  it  cannot  be  certainly  known 
that  the  property  belongs  to  the  creditors.  Moreover,  until  the  appointment 
and  qualification  of  a  trustee  there  is  no  officer  having  title  to  the  property 
in  behalf  of  creditors.^s  These  reasons  are  particularly  cogent  in  attempted 
sales  of  real  estate  before  adjudication.  Only  by  the  bankrupt's  consent, 
and  doubtfully  then,  will  good  title  pass  to  the  purchaser.  And  even  in 
such  instances  the  ten  days  notice  should  go  to  all  creditors  unless  the 
property  also  be  perishable.^" 

§  1944.  Meaning  of  "Perishability." — "Perishability,"  under  the  Act 
of  1898,  would  seem  to  refer  to  physical  deterioration,  more  than  to  finan- 
cial depreciation  through  the  goods  becoming  unseasonable,  although  the 
decisions  are  not  uniform  in  this  regard.^'^ 

In  re  Beutel's  Sons  Co.,  7  A.  B.  R.  768  (Ref.  Ohio):  "The  question  is  thus 
presented:  May  a  stock  of  goods  not  physically  nor  intrinsically  perishable, 
be  sold  without  notice  to  creditors  as  perishable  property  under  the  Bank- 
ruptcy Act  of  1898.  The  old  law  of  1867  provided  in  §  5065  as  follows:  'When 
it  appears  to  the  satisfaction  of  the  court  that  the  estate  of  the  debtor  or  a  part 
thereof  is  of  a  perishable  nature,  or  liable  to  deteriorate  in  value,  the  court  may 
order  the  same  to  be  sold  in  such  manner  as  may  be  deemed  mOst  expedi- 
ent under  the  direction  of  the  messenger  or  assignee,  as  the  case  may  be,  who 
shall  hold  the  funds  received  in  place  of  the  estate  disposed  of.' 

"No  provision  existed  under  the  old  law  requiring  notices  to  creditors  of 
sales  except  in  cases  of  public  sales,  and  then  only  by  advertisement  in  the 
newspapers. 

"On  the  other  hand,  no  provision  is  found  in  the  present  act  permitting 
the  sale  of  any  assets  as  perishable,  but  the  statute  does  specifically  provide 
in  §  58  (4)  that  'Creditors  shall  have  at  least  ten  days'  notice  by  mail  to  their 
respective  addresses  as  they  appear  in  the  list  of  creditors  of  the  bankrupt, 
or  as  afterwards  filed  with  the  papers  in  the  case  by  the  creditors,  unless  they 
waive  notice  in  writing  of — (4)   all  proposed  sales  of  property.' 

"The  Supreme  Court,  however,  has  in  rule  XVIII  (3)  attempted  to  make 
an  exception  to  this  requirement  of  notice  in  all  cases  of  sales  and  has  laid 
down  the  following  order:  'Upon  petition  by  a  bankrupt,  creditor,  receiver 
or  trustee,  setting  forth  that  a  part  of  the  whole  of  the  bankrupt's  estate  is 
perishable,  "the  nature  and  location  of  such  perishable  estate,  and  that  there 
will  be  loss  if  the  same  is  not  sold  immediately,  the  court,  if  satisfied  of  the 
facts  stated  and  that  the  sale  is  required  in  the  interest  of  the  estate  may 
order  the  same  to 'be  sold,  with  or  without  notice  to  the  creditors,  and  the 
proceeds  to  be  deposited  in  court.' 

"Congress,  in  passing  the  present  act,  had  constantly  before  it  the  provi- 
sions of  the  old  act,  and  also  the  experience  of  litigants  under  it;  and  it  must 
be  assumed,  as  indeed  the  rules  of  statutory  construction  oblige  us  to  assume, 
that  where  we   find  changes  in  the  present  act  in  regard  to   the   same   subject 

25.  But  compare,  In  re  Maloney,  21  of  injurious  effect  upon  any  interests. 
A.  B.  R.  502  (Sup.  Ct.  D.  of  C),  quoted  In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  R. 
at  §  1950;  also,  compare,  ante,  §  386J4.  538,  103  Fed.  747   (D.   C.   Wis.). 

26.  But   where   a   sale   has   been   or-  See  ante,   §   386 J^;   also  compare,   In 
dered  by  the  referee  in  the  absence  of  re   Fulton,   18   A.    B.    R.   591,   153   Fed. 
the  judge,   before   adjudication,   it  will  664  (D.  C.  N.  Y.),  quoted  at  §  38654. 
not  be  set  aside  where  a  fair  sum  has  27.  Compare,  ante,  §§  386,  564. 

been  realized  and  there  is  no  evidence 
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ji:ija.tter  such  changes  are  to  be  considered  as  indicating  a  distinct  change  in  the 
minds  of  the  lawmakers.  Where,  therefore,  we  find  the  present  act  providing 
for  ten  days'  notice  to  creditors  of  all  proposed  sales  without  exception,  we 
wbuli  naturally  assume  that  Congress  was  unwilling  to  have  any  sales  made 
■withoiit  notice.  Whatever  force  and  effect  the  Supreme  Court's  general  order 
No;  18  has  we  must  be  careful  at  any  rate  to  extend  it  no  further  than  its 
;Strict ,  wording  permits,  and -at  any  rate  not  to  give  it  such  an  effect  as  to 
practically  restore  the  practice  of  the  old  law  of  1867,  which  Congress  has 
thus  strongly  disapproved. 

"Now  note  the  working  of  the  old  law  of  1867.  It  provides  where  the 
property  'is  of  a  perishable  nature  or  liable  to  deteriorate  in  value.'  Evi- 
dently a  distinction  exists  between  property  that  is  of  a  perishable  nature  and 
that  which  is  simply  liable .  to  deteriorate  in  value.  The  first  refers  to  that 
which  has  intrinsic,  physical  perishability — something  that  will  decay  or  die  or 
shrink  or  shrivel,  change  in  its  physical  nature,  whilst  the  latter  is  much 
broader,  covering  that  which  depreciates  in  value  from  whatever  cause,  un- 
seasonableness,  poor  market,  expense,   etc. 

'"The  Supreme  Court's  order  XVIII  under  the  present  law,  however,  speaks 
only  of  'perishable  property'  and  does  not  attempt  to  engraft  an  exception  upon 
the  clear  cut  words  of  the  statute  in  favor  of  property  which  is  liable  merely 
to  deteriorate  in  value. 

"No  doubt  the  careful  framers  of  the  present  act  bore  in  mind  the  scandals 
possible  where  entire  estates  could  be  disposed  of  without  notice,  to  interested 
parties  under  the  easy  term  that  it  is  property  liable  to  deteriorate  in  value." 

'But  the  Circuit  Court  of  Appeals  of  the  Second  Circuit  has  expressly 
held  to  the  contrary  of  the  author's  view,  and  has  held  a  stock  of  handker- 
chiefs a  month  before  Christmas  to  be  perishable,  although  the  purchaser, 
hijojself  a  private  auctioneer,  later  on  held  a  public  auction  thereof  on  notice 
and  i advertisement,  disposing  of  the  stock  at  a  profit. 

in  re  Pedlow,  31  A.  B.  R.  761,  209  Fed.  841  (C.  C.  A.  N.  Y.) :  "General 
Order  No.  18  permits,  the  court,  in  its  discretion,  to  sell  perishable  property 
at  private  sale  and  it  seems  to  us  that  this  provision  must  include  property 
\yhich  is  liable  to  deteriorate  in  value  and  price,  as  well  as  property  which 
deteriorates  physically.  Unquestionably  a  cargo  of  bananas  would  be  perish- 
able, but  assume,  that  we  are  dealing  with  a  cargo  of  rifles  for  which  bellig- 
erents will  pay  an  increased  price  if  immediate  (delivery  can  be  made,  but  which 
will  be  practically  valueless  if  delivery  be  delayed.  It  seems  to  us  that  'per- 
ishable' fairly  construed,  means  property  which,  for  any  reason,  will  de- 
teriorate in  value, and  that  what  is  and  what  is  not  perishable  may  be  safely 
left  to  the  discretion  of  the  court." 

Compare,  In  re  Harris,  19  A.  B.  R.  635,  156  Fed.  875  (D.  C.  Ala.):  "But 
I  further  .stated  in  that,  case  that  this  was  confined  only  to  such  cases  in  which 
it  wa.s  clear  to  the  court  that  the  property  was,  in  fact,  perishable  in  part  or 
in,  its  entirety,  or  would  greatly  deteriorate  if  held  without  a  sale,  and  only 
that  portion  which  was  of  such  nature  could  be  ordered  sold." 
.fn,,  re,  Milne  Mfg.  Co.,  ,  31  A.  B.  R.  468  (Ref.  N.  Y.) :  "Real  estate 
niiay;i  be.  co.ns'idered  perishable  within  the  meaning  and  intent  of  General 
Order  18,  when  it  corisists  of  buildings,  rapidly  deteriorating  and  in  a  dilap- 
id'atinlGr  condition  and  requiring  immediate  expenditure  of  a  large  sum  of. 
rhoney  by'  the  trustee  to  prevent  absolute  loss.  An  order  to  sell  perishable 
property,  even  real,  estate,  rests  in  the  sound  discretion  of  the  court,  and 
where    it    is    not    affirmatively    shown    that    gross    injustice    has    been    done    to 
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the  creditors,  a  sale  of  such  property  at  private  sale,  by  the  trustee,  will 
not  be  disturbed  for  lack  of  notice  to  a  creditor  of  the  application  for  an 
order  to  sell  or  for  confirmation  of  the  sale.  Where  a  building,  used  as 
a  manufacturing  plant  by  an  involuntary  bankrupt,  was  rapidly  deteriorating 
in  value  and  was  unsalable,  and  an  offer  was  made  therefor  of  a  sum  repre- 
senting its  fair  value,  which  ofifer  was  conditioned  upon  conveyance  being 
made  within  a  shorter  period  of  time  than  would  allow  notice  to  be  given 
in  accordance  with  the  usual  practice  in  sales  of  bankrupt  properties,  and 
where  great  loss  would  be  occasioned  by  failure  to  make  the  sale,  the  court 
is  justified  in  making  an  order,  allowing  the  trustee  to  consummate  the  sale 
without  notice,  and  a  sale  so  made  will  not  be   set  aside." 

The  author  submits  that  the  case  In  re  Pedlow  announces  dangerous 
doctrine.  The  Bankruptcy  Act  is  largely  a  mere  statutory  regulation 
of  the  procedure  in  the  administration  of  insolvent  estates,  prescribing  the 
method  found  by  years  of  experience  best  suited  to  secure  honesty  and 
efficiency  in  this  most  important  field.  Where  creditors,  the  real  own- 
ers of  the  assets  and  beneficiaries  of  the  trust,  are  notified  of  sales 
there  is  to  a  certain  extent  an  additional  check  and  guaranty  against 
collusive  and  improper  disposition  of  the  assets.  The  tendency  in  the 
more  recent  legislation  on  insolvency  matters,  both  state  and  national, 
is  unquestionably  towards  an  insistence  upon  notices  to  creditors.  In- 
deed, it  is  manifest  that  Congress,  the  law-making  body,  by  providing 
in  §  58  of  the  Act  for  notices  to  creditors  as  to  not  less  than  nine  or  ten 
of  the  most  important  steps  in  the  practical  administration  of  the  assets, 
the  "business"  part  of  the  administration,  so  to  speak,  intended  creditors 
to  be  kept  in  close  touch  with  the  practical  side  of  insolvency  administra- 
tion and  above  all  with  the  manner,  time  and  place  of  the  disposition  of 
the  assets.  It  is  significant  that  Congress  in  the  present  act  specifically 
requires  these  notices,  particularly  of  "all  sales,"  unequivocally  and 
unambiguously,  whilst  the  old  law  was  silent  on  the  subject,  and  left  such 
matters  of  notice  to  the  absolute  discretion  of  the  court  without  even  in- 
dicating the  desirability  of  any  notice.  The  present  Act  was  framed 
largely  from  our  experience  under  the  old  Act,  and  such  change  indicates 
a  distinct  and  positive  intention  that  creditors,  under  the  present  act,  should 
have  notices  without  fail  and  without  evasion.  To  be  sure,  the  Supreme 
Court,  has  provided  by  its  Rule  XVIII  for  sales  of  "perishable  property," 
but  such  rule  should  be  construed  to  aid  the  legislative  intent,  not  to  thwart 
it,  particularly  not  to  directly  contradict  its  plain  and  salutary  provisions. 
It  should  be  confined  to  as  narrow  boundaries  as  possible,  rather  than  be 
stretched  to  its  utmost  limits.  "Perishability"  by  common  acceptation,  as 
also  in  all  attachment  and  execution  law,  refers  solely  to  physical  decay. 
No  one  would  think  of  a  stock  of  handkerchiefs  as  "perishable,"  nor  could 
they  be  sold  by  an  attaching  officer  as  "perishable."  ^'^^ 

27a.  There  was  no  finding  indeed,  by      merely   that   they   would   become   "un- 
).he  lower  court  in  the  case  criticised,      seasonable." 
that  the   goods  were  "perishable',"  but 
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The  logical  result  of  the  ruling  is  a  reversion  to  the  practice  under  the 
old  law  of  1867,  whose  evils  the  framers  of  the  present  law  strove  earnestly 
to  obviate.  However  that  may  be,  the  decision  practically  means  that,  in 
the  Second  Circuit  at  any  rate,  no  notices  need  be  given  to  creditors  in  any 
case  where  the  court  deems  at  the  time  a  better  price  may  be  obtained  by 
sale  without  notice. 

§  1945.  Referee  to  Order  Sale  after  Reference. — After  reference 
to  the  referee,  the  referee  is  the  court  for  the  purpose  of  granting  the  or- 
der to  sell. 2^ 

§  1946.  Before  Adjudication  Judge  Alone  to  Order  Sale,  unless 
Unable  to  Act. — Before  adjudication  orders  to  sell  may  be  made  only  by 
the  judge ;  ^^  except,  of  course,  that  in  the  absence  or  disability  of  the 
judge,  the  referee  may  act,  upon  receipt  of  a  certificate  from  the  district 
clerk  of  the  judge's  absence  or  disability.^* 

§  1947.  To  Be  at  Public  Auction,  unless  Expressly  Authorized 
at  Private  Sale. — Sales  must  be  at  public  auction,  unless  expressly  au- 
thorized at  private  sale.^'^  And,  as  noted  ante,  §  1936,  the  bids  may  be 
taken  in  bulk  and  in  parcels,  and  the  greatest  aggregate  offer  be  accepted. 

§  1948.  For  Good  Cause  Shown  May  Be  at  Private  Sale. — Upon 
application  to  the  court,  and  for  good  cause  shown,  the  trustee  may  be 
authorized  to  sell  any  specified  portion  of  the  bankrupt's  estate  at  private 
sale.*^ 

In  re  Edes,  14  A.  B.  R.  383,  135  Fed.  595  (D.  C.  Me.):  "There  can  be  no 
question  but  that  a  bankruptcy  court,  under  the  broad  powers  given  by  the 
Bankruptcy  L,aw,  may  order  a  sale  of  either  real  or  personal  property  at  pri- 
vate sale." 

28.  Official  Forms  42,  43,  44,  45  and  tice    thereof  should  be  omitted,    now  it 

46;  In  re  Styer,  3  A.  B.  R.  434,  98  Fed.  is    ordered  that  said   petition  be  and  it 

290  (D.  C.  Pa.) ;  In  re  Fisher  &  Co.,  14  hereby  is   granted   and   said  trustee   is 

A.  B.  R.  368,  135  Fed.  223  (D.  C.  N.  J.) ;  directed  to  sell  said  property  at  public 

In  re  Nevada-Utah  Corp.,  28  A.  B.  R.  sale  forthwith  for  not  less  than  three- 

409.  fourths  its  appraised  value  and  without 

Journal  Entry  of  Order  to  Sell  Per-  notice    to  creditors   and  to   deposit  the 

ishable  Assets. — His  order  should  read  proceeds   thereof  in  the   court  to  await 

somewhat  as  follows:    "Upon  this the  further  orders  of  the  court." 

day  of ,  190 — ,  the  trustee's  (or  re-  29.    In    re  Styer,    3  A.  B.    R.  424,    98 

ceiver's  or  bankrupt's)  petition  for  leave  Fed.   290    (D.   C.   Pa.) ;    In   re   Peerless 

to    sell    perishable    property   came    on  Finishing  Co.,  28  A.  B.  R.  429,  199  Fed. 

for  hearing  without  notice  to  creditors  350  (D.  C.  N.  Y.). 

at   which    hearing   no   adverse    interest  30.    In  re  Kelly  Dry  Goods  Co.,  4  A. 

was    represented  (see    Gen.  Order    No.  B.  R.  528,  102  Fed.  747  (D.  C.  Wis.). 

XXIII)    (or,   if   the   case   be   so,    after  31.   See  Supreme  Court's  General  Or- 

hearing   adverse    interests)    and   it   ap-  der  No.  XVIII  (1)  and  (3):    "All  sales 

pearing  to  the  satisfaction  of  the  court  shall  be  by  public  auction  unless  other- 

(for   the  court  must  be   'satisfied')  that  wise  ordered  by  the  court."     In  re  Ne- 

the  allegations  of  said  petition  are  true  vada-Utah  Corp.,    28  A.  B.  R,  409.,    198 

and  that  the  property  therein  described  Fed.  497  (D.  C.  N.  Y.). 

is  perishable  in  its  nature  and  the  loss  32.    Gen.  Order  18  (2).     Instance,  In 

will  result  if  it  be  not  sold  immediately  re    Nevada-Utah  Smelting  Corp.,   39  A. 

and  that  the  sale  thereof  is  required  in  B.  R.  754,  302  Fed.  136  (C.  C.  A.  N.  Y.). 
the   interest  of  the    estate  and  that  no- 
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And  the  discretion  of  the  referee  in  ordering  a  private  sale  will  not  be 
interfered  with,  except  for  plain  abuse.*^  Real  estate  may  be  so  sold  as 
well  as  personal  property.**  Notices  should  be  sent  to  the  creditors  of  a 
proposed  private  sale  equally  as  in  cases  of  proposed  public  sales,  "private 
sales"  meaning  merely  that  a  public  offering  of  the  property  to  bidders,  come 
who  may,  is  dispensed  with.*** 

In  cases  of  private  sale,  the  trustee  must  keep  an  accurate  account  of 
each  article  sold,  and  the  price  received  therefor  and  to  whom  sold;  which 
account  he  shall  file  at  once  with  the  referee.*' 

Jurisdiction  to  compel  the  purchaser  to  complete  his  contract  of  sale 
exists  the  same  in  private  sales  as  in  public  auctions.*® 

§  1949.  Sale  Subject  to  Approval  and  to  Be  for  Seventy-Five 
Per  Cent. — Both  the  real  and  the  personal  property  shall,  when  practica- 
ble, be  sold  subject  to  the  approval  of  the  court;  it  shall  not  be  sold  other- 
wise than  subject  to  the  approval  of  the  court  for  less  than  seventy-five  per 
centum  of  its  appraised  value.*'' 

But  the  appraisal  is  not  so  binding  that  a  sale  for  less  than  seventy-five 
per  cent  will  not  pass  good  title,  if,  in  the  sound  discretion  of  the  court, 
the  price  is  adequate.*'^'' 

And  an  upset  price  need  not  be  fixed  in  the  order  of  sale,  since  the  stat- 
ute itself  expressly  provides  that  the  property  shall  not  be  sold,  unless 
subject  to  the  approval  of  the  court,  for  less  than  seventy-five  per  cent.*^ 

However,  in  practice,  before  granting  an  order  to  sell  at  private  sale,  it 
should  be  shown  to  the  court  that  an  actual  offer  at  a  certain  price  has 
been  made,  sufficient  to  warrant  the  court  in  granting  an  order  of  private 
sale;  in  which  event,  the  order  granted  should,  in  proper  practice,  set  a 
minimum  price. 

It  is  not  necessary  that  the  creditors  should  have  notice  of  an  applica- 
tion for  the  confirmation  of  the  sale,  if  they  have  previously  been  given  no- 
tice of  the  proposed  sale  itself.*^ 

33.  In  re  Hawkins,  11  A.  B.  R.  49,  other  parties  in  interest"  is  not  broad 
125  Fed.  633  (D.  C.  N.  Y.) :  The  court  enough  to  include  an  invitation  to  the 
in  this  case  seems  to  labor  under  the  general  public  and  hence  can  not  be 
misapprehension  that  notice  can  be  dig-  considered  as  a  public  sale). 

pensed  with  at  the  referee's  discretion.  35.    Gen.  Ord.  18  (3). 

Such  discretion  does  not  exist  except  in  36.    In  re  Jungmann,  26  A.  B.  R.  401, 

cases  of  perishable  property.    See,  also,  186  Fed.  302  (C.  C.  A.  N.  Y.). 

In   re  Knox   Automobile  Co     32  A.  B.  37.    Bankr.  Act,    §  70  (b) ;    In  re  Me- 

R.  67,  210  Fed.  569  (D    C    Mass.).  tallic,  etc.,  Co.,  27  A.  B.  R.  408,  193  Fed, 

34.  In  re  Edes,  14  A.  B.  R.  382,  135  300  (D.  C.  Pa.);  In  re  La  France  Cop- 
Fed.  595  (D.  C.  Me.).  per  Co.,    30  A.  B.  R.  381,    205  Fed.  207 

34a.  For  discussion  as  to  what  amounts  (j)    q    Mont.). 

to    a  "public  sale,"    see  In  re    Nevada-  „_^  '  o..   „'  1      <.    ,„„. 

Utah    Smelting  Corp.,   29  A.  B.  R.  754,  ^I^'/r /''*"' J   ^^^^• 

202  Fed.  126  (C.  C.  A.  N.  Y.,  overruling  38.    Schuler  v.  Hassinger,  24  A.  B.  R, 

S.  C,  28  A.  B.  R.  409,  on  this  point,  the  184,  177  Fed.  119   (C.  C.  A.  Ala.), 

court  holding  that  an  advertisement  ad-  39.   In  re  Nevada-Utah,  etc.,  Corp.,  28 

dressfed  to  "creditors,  stockholders  and  A.  B.  R.  409,  198  Fed.  497  (D.  C.  N.  Y.), 
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§  1950.  Trustee's  Sale,  a  Judicial  Sale. — A  trustee's  sale  in  bank- 
ruptcy is  a  judicial  sale  in  distinction  from  an  execution  sale. 

A  judicial  sale  is  a  sale  of  particular  property  in  the  custody  of  the  court, 
specifically  pointed  out  by  the  court  and  ordered  during  the  pendency  of 
proceedings  concerning  it;  while  an  execution  sale  is  a  sale  of  whatever 
property  belonging  to  the  execution  debtor  the  sheriff  can  seize.  In- judi- 
cial sales,  such  as  are  sales  by  trustees  in  bankruptcy,  the  court  is  the  real 
seller  and  the  trustee  is  its  agent  to  obtain  the  highest  bid — the  sale  is  not 
consummated  nor  does  title  pass  until  confirmation.  By  the  act  of  con- 
firmation, the  sale  becomes  complete  and  the  title  passes.  In  execution  sales, 
on  the  other  hand,  the  court  simply  has  rendered  a  judgment  for  money  and 
is  then  done  with  the  matter.  The  sheriff  is  the  real  seller  and  title  passes 
at  once  to  the  highest  bidder.  A  result  of  this  distinction  is  that,  in  ex- 
ecution sales,  the  purchaser  immediately  becomes  invested  with  rights  which 
can  only  be  divested  by  showing  that  he  himself,  or  his  agent,  has  been 
guilty  of  fraud;  while  in  judicial  sales,  such  as  trustee's  sales  in  bankruptcy, 
until  confirmation,  the  socalled  purchaser  has  no  such  rights,  has  no  title 
at  all — he  is  simply  a  preferred  bidder  waiting  for  the  court  to  accept  his 
offer,*"  and  is  subject  to  the  general  rules  and  principles  of  procedure  re- 
lating to  other  judicial  sales,  excepting  in  so  far  as  the  bankruptcy  act  is 
in  conflict  therewith ;  *i  and  the  court  may  refuse  to  accept  his  offer  on  much 
weaker  grounds  than  would  be  required  to  set  aside  a  sale  on  execution, 
where  title  has  already  passed. 

In  re  Harvey,  10  A.  B.  R.  567,  568,  122  Fed.  745  (D.  C.  Pa.):  "In  the  case 
under  consideration,  the  trustee  sold  at  public  sale  certain  real  estate  of  the 
bankrupt,  upon  which  the  city  held  several  liens  for  municipal  taxes.  The 
sale  was  without  previous  authority  from  the  court,  but  it  was  duly  confirmed 
and  the  confirmation  was  equivalent  to  a  prior  order.  I  do  not  doubt  that  ■ 
this  was  a  judicial  sale.     17  Am.   &  Eng.   Encycl.   Law,  954,  955." 

In  re  Maloney,  21  A.  B.  R.  502  (Sup.  Ct.  D.  of  C):  "Another  objection 
is,  that  the  sale  was  made  by  the  receivers,  when  the  title  was  in  the  trustee, 
relating  back  to  the  date  of  the  adjudication  in  bankruptcy;  and  that  there- 
fore the  receiver  could  convey  no  title.  This  argument  is  fallacious  in  this, 
that  the  sale  is  not  made  by  the  receivers,  but  is  a  sale  made  by  the  court; 
and  whether  the  sale  is  brought  about  by  the  efforts  of  the  receivers  and  their 
petition  to  the  court,  or  by  the  direction  of  a  trustee,  or  other  officer,  the  title 
is  under  the  control  of  the  court;  and  if  it  should  be.  necessary  in  order  to  per- 
fect the  title,  the  court  could  at  any  time  require  the  trustee  to  join  the  sales, 
or  in  a  conveyance  to  the  purchaser." 

Inferentially,  In  re  Shea,  11  A.  B.  R.  211,  126  Fed.  153  (C.  C.  A.  Mass.): 
"But  on  a  true  construction  of  §  70   (b)   the  case  before  us  is  not  one  of  set- 

40.    In  re  Groves,  2  N.  B.  N.  &  R.  31  Camden  v.  Mahew,  129  U.  S.  73;  (Coal 

(Ref.  Ohio);  inferentially,  In  re  Ethier,  City)   House  Furnishing  Co.  v.  Hogue, 

9   A.    B.    R.    160,    118    Fed.    107    (D.    C.  28  A.   B.  R.   258,  197   Fed.  1   (C.  C.  A. 

Wis.);    contra,    Steadman   v.   Taylor,    1  W.  Va.). 

N.  B.  N.  283;  In  re  Monsarrat  (No.  1),  41.    Coal  City,  etc.,  Co.  v.  Hogue,  28 

25  A.  B.  R.  815   (D.  C.  Hawaii);  In  re  A.    B.  R.  258,    197  Fed.  1    (C.  C.  A.  W. 

Metallic  Specialty   Mfg.   Co.,   27  A.   B.  Va.). 
R.    408,    193    Fed.    30O    (D.    C.    Pa.); 
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ting  aside  a  sale,  but  of  affirming  it.  *  *  *  so  that,  strictly  speaking,  we  are 
within  the  rule  of  Williamson  v.  Berry,  8  How.  495,  546,  12  L.  Ed.  1170,  to  the 
effect  that,  when  a  sale  is  made  subject  to  confirmation,  no  title  vests  until 
it  is  confirmed." 

And  it  is  just  as  much  a  judicial  sale  where  the  court  simply  approves 
an  offer  made  as  where  it  first  orders  a  sale  and  thereafter  approves  an 
offer." 

§  1951.  And  Court  Has  Greater  Discretion  than  in  Other  Sales. 

— Being  a  judicial  sale,  the  court  may  refuse  to  accept  bids  and  may  set 
aside  sales  on  lesser  grounds  than  in  other  sales.*^ 

Inferentially,  Pewabic  Min.  Co.  v.  Mason,  149  U.  S.  356:  "It  may  be  stated 
generally  that  there  is  a  measure  of  discretion  in  a  court  of  equity,  both  as 
to  the  manner  and  conditions  of  such  a  sale,  as  well  as  to  ordering  or  refusing 
a  resale.'' 

§  1952.  "Gross  Inadequacy"  Sufficient  to  Refuse  Confirmation. 

— Therefore,  mere  gross  inadequacy  of  price,  in  bankruptcy,  without  more, 
is  sufficient  to  prevent  confirmation  of  a  trustee's  sale.** 

Obiter,  In  re  Belden,  9  A.  B.  R.  679,  130  Fed.  534  (D.  C.  N.  Y.j :  "This  court 
does  not  doubt  its  power  to  open  this  sale  on  the  ground  of  inadequacy  of 
consideration,  but  to  do  that,  in  face  of  the  opposition  of  all  the  creditors 
interested  in  that  consideration,  would  be  unjustifiable." 

Inferentially,  but  obiter.  In  re  Ethier,  9  A.  B.  R.  160,  118  Fed.  107  (D.  C. 
Wis.) :  "The  object  of  the  sale  in  question,  under  order  of  the  court,  was  to 
obtain  the  best  price  for  the  stock  of  goods,  through  open  and  unrestricted 
bidding;  and  a  judicial  sale  so  made  will  not  be  set  aside  except  for  gross  in- 
adequacy  of  price,   or   for   circumstances   impeaching  the   fairness   of   the    sale." 

Obiter,  In  re  Shapiro,  19  A.  B.  R.  135,  154  Fed.  673  (D.  C.  Pa.):  "That 
a  sale  of  this  kind  may  be  set  aside  upon  the  sole  ground  of  inadequacy  is 
sustained  by  Ballentyne  v.  Smith,  305  U.  S.  385;  but  in  order  that  this  should 
be  so  the  difference  between  what  the  property  has  brought  and  its  real  value 
must  be  such  as  to  be  unconscionable." 

§  1953.  But  Mere  Inadequacy,  or  Merely  a  Better  Offer,  Insuffi- 
cient.-— But  mere  inadequacy  of  price,  unless  it  amounts  to  gross  inade- 

42.  In  re  Jungmann,  36  A.  B.  R.  401,  Wellington,  6  A.  B.  R.  671,  63  N.  Y. 
186  Fed.  303  (C.  C.  A.  N.  Y.).  App.    Div.    499.      But    see    strong    dis- 

43.  Also,  see  cases  cited  ante  and  senting  opinion.  Compare  also.  In  re 
post,  §§  1950  and  1953.  Bloch,  6  A.  B.  R.  300,  109  Fed.  790  (C. 

May  Disregard  Official  Appraisal  C.  A.  N.  Y.). 
Made  by  the  Duly   Appointed  Apprais-  Instance   held   not   gross    inadequacy 

ers.— The   court   may,    if   it   deems   the  of  price,  Schuler  v.  Hassinger,  34  A.  B. 

price  adequate,  wholly  disregard  the  of-  r    i84,  177  Fed.  119   (C.  C.  A.  Ala.). 

p"^A«P?o?'w^   l"s/m'^"^''  ^7  ^-  ^-  Inferentially,    In  re  Foster,    35  A.  B. 

R.  536    193   Fed.  787   (D.  C.  La.).  ^  ^g^  p  ^;  ^^3   (^    ^    y'  )       ^^^^^ 

,^l    In  .--^  Groves,  3  N.  B.  N.  &  R.  31       ^^  g  ^^^g^^.  inferentially,  In  re  Monsarrat 

^  17   -l^       "^'   (    .  1  T>  •  K  (No.   3),   35   A.   B.   R.   830    (D.   C.   Ha- 

Evidence  of  true  v^lue:  Price  ob-  ^^jj^  Compare  In  re  Knosher  &  Co., 
tamed   by  the   purchaser,   on   resale   of  >^     g     £    ^^       ^9,^    ^^^     ^3g    ^^ 

the  purchased  goods,  shortly  thereafter,  „     .     Wash  ~) 
has  been  held  incompetent.     Sebring  v.  .   vva     .;. 
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quacy,  is  not  sufficient  ground  for  setting  aside  a  sale,  unless  there  be 
additional  circumstances.*' 

Graffam  v.  Burgess,  117  U.  S.  191:  "In  this  country,  Lord  Eldon's  views 
were  adopted  at  an  early  day  by  the  courts,  and  the  rule  has  become  almost 
universal  that  a  sale  will  not  be  set  aside  for  inadequacy  of  price,  unless  the 
inadequacy  be  so  great  as  to  shock  the  conscience  or  unless  there  be  addi- 
tional circumstances  against  its  fairness;  being  very  much  the  rule  that  has 
always  prevailed  in  England  as  to  setting  aside  sales  after  the  master's  re- 
port has  been  confirmed." 

Sturgis  z:  Corbin,  15  A.  B.  R.  546  (C.  C.  A.  W.  Va.) :  "A  sale  made  under 
a  judicial  decree  will  not,  when  no  misunderstanding  existed  among  the  bid- 
ders, and  when  no  fraud  is  shown,  be  set  aside  for  mere  inadequacy -of  price, 
unless  such  inadequacy  is  so  gross  as  fairly  to  raise  a  presumption  of  fraud. 
The  practice  of  opening  biddings  and  of  setting  aside  sales  made  during  the 
progress  of  judicial  proceedings  should  not  be  encouraged,  as  it  is  not  con- 
ducive to  the  interests  of  litigants,  and  it  tends  to  shake  public  confidence  in  the 
validity  and  finality  of  judicial  sales,  and  to  unduly  prolong  litigation.  A 
purchaser  at  a  judicial  sale,  who  has  complied  with  the  terms  thereof,  or  who 
shows  his  willingness  and  ability  so  to  do,  is  not  only  entitled  to  the  pro- 
tection of  the  court,  but  as  a  party  to  the  proceeding,  made  such  by  his  pur- 
chase, is  so  situated  as  to  be  entitled  to  the  court's  decree  of  confirmation, 
in   the   absence  of  the   inadequacy,   fraud,   or   mistake   before   alluded   to." 

In  re  Shapiro,  19  A.  B.  R.  125,  154  Fed.  673  (D.  C.  Pa.):  "The  stock  of 
the  bankrupt  was  appraised  at  $5,000,  and  was  sold  at  a  public  sale  by  the 
trustee  for  $2,800.  It  is  now  asked  that  a  resale  be  ordered,  the  creditors 
who  make  the  request  having  agreed  to  bid  at  least  $3,200.  That  a  sale  of 
this  kind  may  be  set  aside  upon  the  sole  ground  of  inadequacy  is  sustained 
by  Ballentyne  v.  Smith,  205  U.  S.  285;  but  in  order  that  this  should  be  so  the 
difference  between  what  the  property  has  brought  and  its  real  value  must  be 
such  as  to  be  unconscionable.  *  *  *  The  advance  which  is  offered,  however, 
is  inconsiderable — only  $400 — and  is  not  enough  to  warrant  the  court  in  over- 
turning what  has  been  done  after  this  interval.  There  is  also  a  condition  at- 
tached that  the  stock  shall  be  the  same  as  when  it  was  inspected  by  the 
representative  of  creditors,  which  further  detracts  from  it.  It  is  suggested 
that  notice  of  the  sale  was  not  received  by  some  of  the  creditors  and  that  the 
party  who  had  been  sent  to  attend  it  missed  his  train.  But  however  this  might 
help  to  induce  the  court  to  order  a  resale  if  properly  substantiated,  the  controll- 
ing thing  as  the  case  stands  is  that  the  amount  guaranteed  is  too  small  to 
bother  with.  This  may  favos.  the  bankrupt,  who  is  said  to  be  the  real  pur- 
chaser— his  brother  having  the  name  of  it — at  the  expense  of  his  creditors, 
who  also,  as  it  seems,  have  other  and  older  grievances  against  him,  two  pre- 
vious failures  and  a  fire  standing  to  his  credit.  But  however  this  may  be, 
they  will  have  to  get  satisfaction  some  other  way,  the  matter  here  not  war- 
ranting further  controversy." 

And  merely  a  better  offer,  however  beneficial  to  creditors,  will  not  suffice 
to  set  aside  the  sale,  unless  misconduct  existed  in  the  sale  amounting  to 
imposition  and  fraud.*  ^ 

45.    In  re  Metallic,  etc.,  Co.,  27  A.  B.  C.  A.  Wash.);  instance,  In  re  Kronrot, 

R.  408,  193  Fed.  300  (D.  C.  Pa.);  In  re  25  A.  B.  R.  738,  183  Fed.  653  (D.  C.  N. 

National,    etc.,  Co.,    27  A.  B.  R.  92,  193  Y.). 

Fed.  232  (D.  C.  Mass.);  In  re  Knosher  46.    Impliedly,  In  re  Belden,  9  A.  B. 

&  Co.,  28  A.  B.  R.  747,  197  Fed.  137  (C.  R.  679,  120  Fed.  524  (D.  C.  N.  Y.). 
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In  re  Ethier,  9  A.  B.  R.  161,  118  Fed.  108  (D.  C.  Wis.) :  "The  fact  of  a  better 
offer  subsequent  to  the  sale,  however  beneficial  to  the  creditors,  will  not 
furnish  ground  to  disturb  the  transaction,  after  confirmation,  without  mis- 
conduct in  the  sale  amounting  to  imposition  and  fraud." 

Sturgis  V.  Corbin,  15  A.  B.  R.  547  (C.  C.  A.  W.  Va.):  "The  advance  offer  of 
$7800  [4  per  cent,  increase]  was,  of  itself,  under  the  circumstances  attending 
the  purchase  by  Sturgis,  pot  sufficient  to  warrant  the  setting  aside  of  the  sale." 

And  merely  a  prospective  better  bidder,  although  himself  a  creditor, 
where  neither  the  other  creditors  nor  the  bankrupt  are  asking  for  it,  but, 
on  the  contrary,  are  objecting,  cannot  have  a  sale  set  aside,  even  though 
offering  a  better  bid.*''  Confirmation  will  not  be  refused  for  inadequacy 
of  price  where  the  sale  was  regularly  and  fairly  made,  where  the  objecting 
party  is  a  creditor  who  was  present  and  was  a  bidder  at  the  sale,  even 
though  at  the  time  of  objecting  he  offers  to  bid  slightly  more.** 

§  1954.  Stifling  of  Competition;  Misconduct  of  Trustee  or  Un- 
fairness to  Bidders. — Much  more  is  the  stifling  of  competition  or  mis- 
conduct of  the  trustee  sufficient  ground  for  refusing  confirmation.** 

In  re  Shea,  11  A.  B.  R.  310,  136  Fed.  153  (C.  C.  A.  Mass.,  affirming  10  A.  B. 
R.  481) :  "In  passing,  we  may  add  that  the  exercise  of  discretion  to  set  aside 
a  sale  would  be  justly  called  for  so  long  as  parties  intending  to  bid  had 
seasonably  advised  the  officer  conducting  the  sale  that  they  so  intended,  and 
were  prevented  from  bidding  without  fault  on  their  part.  Under  such  cir- 
cumstances, whether  the  loss  of  the  opportunity  to  bid  happened  through  .inad- 
vertence on  the  part  of  the  officer  conducting  the  sale,  or  through  his  intention, 
or  by  any  accident  for  which  the  intending  bidders  were  not  responsible,  would 
be  immaterial." 

Thus,  where  a  trustee  sold  the  bankrupt's  equity  at  private  sale,  without 
giving  notice  thereof  to  an  intending  bidder  according  to  promise,  the 
equity  being  worth  three  times  the  sum  the  trustee  expected  to  receive,  the 
court  set  aside  the  sale  upon  the  intending  bidder  filing  an  agreement  to 

47.  In  re  Belden,  9  A.  B.  R.  679,  120  by  him  for  betterments  on  the  land  as 
Fed.  524  (D.  C.  N.  Y.).  well  as  for  the  purchase  price. 

48.  In  re  Thompson,  2  A.  B.  R.  216  'Reimbursement  and  Attorney's  Fees 
(Ref.  Pa.).  to  Creditor  Succeeding  in  Getting  Sale 

49.  In  re  Ethier,  9  A.  B.  R.  160,  118  Set  Aside  for  Collusion.— A  creditor 
Fed.  107  (D.  C.  Wis.),  the  factg  in  who  has  succeeded  in  getting  a  collu- 
which  case  are  peculiar:  Intending  pur-  sive  sale  by  the  trustee  set  aside  and 
chasers  had  agreed  among  themselves  thereby  eventually  a  greater  fund  has 
to  make  one  bid,  the  highest,  each.  been  brought  into  the  court  may  be  al- 
Another  apparent  purchaser  was  really  lowed  reimbursement  of  expenses  in- 
agent  of  one  of  them  and  bid  it  in.  eluding  attorney's  fees  incurred,  such 
Had  the  remaining  purchasers  known  allowance  not  being  by  virtue  of  §  64 
the  facts  they  would  have  continued  to  (b)  (2)  but  under  the  general  equity 
bid.  powers  of  the  court.      In  re  Groves,    2 

In  re  Groves,  2  N.  B.  N.  &  R.  31  (Ref.  N.  B.    N.  &  R.  466  (Ref.  Ohio);    also, 

Ohio).  compare  (merely  suggestively  and  anal- 

In  re  Hawley,  9  A.  B.  R.  61,  117  Fed.  ogously,  however),  obiter,  In  re  Road- 

364    (D.   C.    Iowa),   in    which   case   the  armour,  24  A.  B.  R.  49,  177  Fed.  379  (C. 

trustee    purchased  at  his    own  sale  but  C.  A.  Ohio), 
was   allowed   for  the   money   expended 
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pay  three  times  as  much  for  the  equity  at  the  next  sale.^° 

Participation  of  the  purchaser  in  the  misconduct  need  not  be  proved. ^^ 
And  unfairness  towards  bidders  may  warrant  refusal  of  confirmation.^^ 

Sturgis  V.  Corbin,  15  A.  B.  R.  547,  141  Fed.  1  (C.  C.  A.  W.  Va.) :  "The  advance 
in  the  bid,  it  thus  appears,  was  less  then  4  per  cent,  on  the  sum  at  which  it  had 
been  sold  to  Sturgis.  The  acceptance  of  this  belated  bid,  was,  we  think,  under 
the  circumstances  attending  said  sale,  a  mistake.  This  offer  was  made  by  a 
party  interested  in  the  proceeds  of  the  sale,  one  who  was  thoroughly  familiar 
with  all  the  incidents  connected  with  it,  who  was  well  advised  as  to  the  value 
of  the  property,  and  who  had  himself  been  an  unsuccessful  bidder  during  one 
of  the  times  at  which  the  property  had  been  offered  for  sale.  There  is  an 
entire  absence  of  fraud;  in  fact  no  intimation  of  its  existence  is  made.  It 
is  not  shown  that  any  mistake  or  misunderstanding  existed  among  the  bid- 
ders concerning  the  property  itself,  or  the  terms  under  which  the  sale  was 
made.  The  additional  offer  was  not  of  such  a  character  as  would  demon- 
strate inadequacy  of  price,  or  justify  a  refusal  to  confirm.  If  a  judicial  sale 
has  been  fairly  conducted,  as  was  the  sale  we  now  consider,  the  rights  of  the 
purchaser  should  be  protected,  not  only  because  it  is  his  due,  but  also  for  the 
purpose  of  protecting  such  sales  from  the  evil  and  chilling  influences  of  insta- 
bility and  doubt." 

But  the  fact  that  the  highest  bidder  is  acting  for  another  whose  identity 
he  refuses  to  disclose,  does  not  warrant  the  trustee  in  refusing  to  accept  the 
bid,  especially  where,  on  being  informed  that  his  offer  would  be  refused, 
the  bidder  agrees  to  become  personally  responsible.^^ 

And  that  the  attorney  of  the  ultimate  purchaser  at  an  auction  sale  of  a 
bankrupt's  property  by  the  trustee  had  a  private  arrangement  with  the 
auctioneer  that  the  bid  of  any  other  person  should  be  raised  $50  each  time 

50.    In  re  Shea,    11  A.  B.  R.  207,    126  court    confrrmed  a    private  sale    to  the 

Fed.  153   (C.  C.  A.  Mass.).  bankrupt  who  waited  until  all  bids  were 

Where  a  sale  of  the  bankrupt's  equity  in  and  then  offered  a  slightly  higher 
for  its  appraised  value  is  set  aside  upon  bid;  the  court,  however,  refusing  still 
the  petitioner  filing  an  agreement  to  higher  offers  from  creditors  afterwards, 
bid  three  times  as  much,  the  omission  Such  a  sale  was  manifestly  unfair  to 
from  the  record  upon  a  revisory  peti-  the  bona  fide  bidders, 
tion,  praying  an  affirmance  of  the  sale.  But,  where  intendmg  bidders  had  ac- 
of  any  specific  finding  that  the  value  of  cess  to  the  inspection  of  a  will  in  which 
the  equity  exceeded  the  amount  which  the  bankrupt  had  a  certain  interest,  the 
it  brought  at  the  sale,  is  not  material,  fact  that  they  did  not  appreciate  the 
it  being  assumed  that  the  court  acted  legal  .effect  of  certain  ambiguous  pro- 
rightly  and  found  that  the  value  of  the  visions  therein  which  might  render  the 
equity  was  triple  the  price  the  trustee  estate  more  valuable  than  was  sup- 
was  to  receive  therefor.  In  re  Shea,  11  posed,  and  which  Ihe  other  bidders 
A.  B.  R.  207',  126  Fed.  153  (C.  C.  A.  had  had  explained  on  the  bankrupt's 
]y[ass.).  examination    does    not    constitute    mis- 

51.'  in  re  Shea,  11  A.  B:  R.  207,  126  representation     warranting    the    refusal 

Fed    153    (C.  C.    A.  Mass.);    impliedly,  of    the    confirmation    of    the    sale.      In 

In  re  Belden,    9  A.  B.  R.  679,    120  Fed.  re   Grouse,   28   A.    B.    R.   540,   196   Fed. 

524  (D.  C.  N.  Y.);   [1867]   In  re  O'Fal-  907   (D.  C.  N.  Y.). 

Ion    Fed.  Cases  10,445;  In  re  Groves,  2  (Goal  City)  House  Furnishing  Co.  v. 

N    B    N    &  R.  30  (Ref.  Ohio).  Hogue,  28  A.  B.  R.  258,  197  Fed.  1  (G. 

52.    In  re  Shea,    11  A.  B.  R.  207,    126  G.  A.  W.  Va.). 

Fed    153  (G.  C.  A.  Mass.).  53.    Coal  City,  etc.,  Co.  v.  Hogue,  28 

But  compare  facts  in  In  re  Mitchell,  A.  B.  R.  258,    197  Fed.  1  (C.    G.  A.  W. 

15  A.  B.  R.  739  (Ref.  Mass.),  where  the  Va.). 
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until  a  sign  was  given  by  the  attorney  to  stop,  does  not  render  the  sale  in- 
valid or  prevent  its  confirmation. 

In  re  Ketterer  Mfg.  Co.,  19  A.  B.  R.  638,  156  Fed.  719  (D.  C.  Pa.):  "The 
complaint,  with  regard  to  this,  is  that  it  was  a  discouragement  to  other 
bidders  to  have  their  bids  immediately  overtopped  by  this  amount  by  the 
auctioneer,  without  there  being  any  apparent  bid  by  anyone  present,  convey- 
ing the  impression  that  the  auctioneer  was  simply  puffing  the  sale.  But  I 
see  no  occasion  for  setting  the  sale  aside  upon  that  ground.  There  was 
nothing  underhanded  or  unfair  in  the  arrangement  referred  to,  nor  was  it 
indeed  out  of  the  ordinary,  according  to  the  way  in  which  auction  sales  are 
conducted.  A  bid  may  be,  and  often  is,  conveyed  by  a  mere  nod,  which  no 
one  but  the  auctioneer  sees  or  understands,  this  course  being  taken  for  the 
very  purpose  of  keeping  it  from  being  known  who  the  bidder  is,  who,  without 
this,  might  have  the  property  run  up  upon  him  by  puffers,  beyond  what  he 
otherwise  would  be  compelled  to  give.  It  is  not  required,  as  argued,  that 
there  should  be  an  open  and  obvious  bidder,  whom  other  competitors  can  see 
and  know,  at  the  time.  It  is  sufficient,  if  all  parties  desiring  to  bid  have  a 
fair  chance,  the  announcement  by  the  auctioneer,  from  time  to  time,  of  the 
amount  bid  disclosing  to  each  just  how  the  sale  is  going,  and  bids  in  good 
faith,   from  responsible  parties,   alone   being  entertained." 

And  that  the  purchaser  is  allowed  to  apply  upon  the  purchase  price  se- 
curities held  upon  the  bankrupt's  property,  is  not  an  unfairness  invaHdating 
the  sale." 

Schuler  v.  Hassinger,  24  A.  B.  R.  184,  177  Fed.  119  (C.  C.  A.  Ala.):  "The 
fourth  proposition,  that  the  terms  of  sale  were  unequal  and  unfair,  and  com- 
petition was  thereby  stifled,  is  based  upon  the  fact  that  the  purchaser  was 
permitted  by  the  terms  of  the  order  of  sale  to  turn  in,  in  payment  of  the  price, 
admitted  securities;  the  argument  being  that  the  holders  of  securities  could 
buy  without  paying  cash  while  an  outsider  would  be  compelled  to  pay  cash. 
*  *  *  The  contention  in  this  case  seems  to  disregard  the  general  rule  which 
prf,vails  in  all  foreclosure  and  execution  sales  wherein  it  is  not  deemed  proper 
and  necessary  to  require  purchasers  to  put.  up  cash  with  one  hand  to  take  it 
down  with  the  other." 

§  19 54 J.  Injury  to  Innocent  Parties,  Avoidance  of  Confusion, 
etc. — The  court  will  not  refuse  to  confirm  a  sale  where  such  refusal  would 
create  confusion  and,  perhaps,  injury  to  innocent  persons;  and  this  is  es- 
pecially true  where  those  attacking  the  sale  may  just  as  effectively  have 
their  grievances  htigated  in  other  courts. 

In  re  Pittsburg,  etc.,  Co.,  28  A.  B.  R.  613,  197  Fed.  106  (D.  C.  N.  Y.):  "The 
attacking  creditor  Revelas  is  a  mining  engineer,  and  was  the  supervising  man- 
ager of  the  bankrupt's  property  at  the  time  of  the  adjudication  and  for  several 
years  prior  thereto.     He  claims  that  the  bankrupt  owes  him  $8,601.85.     He  was 

54.    Similarly,    where    the    trustee    is  highest  will  not  be  heard  to  complain 

not  ordered  to  sell,  but  merely  to  so-  either  of  the  rejection  of  his  bid  or  of 

licit  bids,  the  order  providing  for  the  the  sale  to  a  subsequent  higher  bidder, 

filing   of  objections   to   bids,  upon   ob-  especially  where  he  refused  to  bid  upon 

jections  being  filed  and  the  bidding  be-  the    reopening     of    the    bids.      In    re 

ing     reopened     on     the     hearing,     one  Chandler,  28  A.  B.  R.  89,  194  Fed.  944 

whose    bid    had    previously    been    the  (C.    C.   A.   111.). 
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on  the  ground  and  knew  that  the  company  was  in  a  bad  way.  ^Letter?  of  Oc- 
tober 1,  1910;  October  14,  1910;  October  30,  1910;  December  24,  1910;  March 
29,  1911.)  How  much  would  he  have  bid  at  the  sale?  He  insists  that  Nessler 
and  the  rest  were  in  a  conspiracy  to  defraud  him,  and  he  points  to  Nessler's 
telegram  of  April  16,  1911.  In  that  telegram  Nessler  distinctly  stated  that  the 
receiver  was  without  funds,  that  great  efforts  would  be  made  to  reorganize,  and 
that,  in  such  event,  Nessler  would  make  'every  effort  to  protect'  his  interest. 
Nessler,  in  the  same  telegram,  urged  Revelas  not  to  leave  under  any  circum- 
stances, and  to  be  patient.  Revalas  construes  this  as  evidence  of.  a  scheme  to 
keep  him  away  from  New  York,  the  scene  of  the  bankruptcy  proceedings,  but 
]  regard  this  as  a  natural  course  under  the  circumstances.  Obviously  Nessler 
and  his  associates  wanted  the  one  man  familiar  with  conditions  to  stay  at  the 
property,  while  efforts  were  being  made  to  save  something  from  the  v.'reck. 
The  receiver  communicated  with  Revelas,  asking  how  much  money  would  be 
required  to  retain  his  services.  He  was  advised  by  Revelas  that  he  required 
practically  immediately  a  sum  which  the  receiver  could  not  possibly  pay,  and 
thereupon  Revelas  left  Nome,  went  to  Dick  Creek,  but  had  no  further  dealings 
with  the  receiver  or  the  officers  of  the  bankrupt.  In  the  fall  of  1911  Revelas 
came  to  New  York,  and  it  is  claimed  that  Nessler,  who  now  was  secretary  and 
treasurer  of  the  Inspiration  Gold  Mining  Company,  offered  Revelas  an  oppor- 
tunity to  invest  $500,  the  same  as  the  principal  stockholders  had  done,  that  be- 
ing the  largest  sum  accepted  from  anybody,  and  extended  this  opening  to  come 
in  with  the  rest,  but  Revelas  refused  so  to  do.  If  this  is  so,  then  Nessler  car- 
ried out  the  promise  of  his  telegram  of  April  16,  1911,  to  look  out  for  Revelas 
in  the  reorganization.  Revelas,  however,  was  not  satisfied  and  later  began  this 
proceeding.  Meanwhile  new  rights  have  sprung  up,  new  money  has  been  ven- 
tured, and  the  project  looks  more  hopeful.  To  order  a  resale  now  will  create 
endless  confusion,  and  may  deprive  those  who  have  engaged  in  the  enterprise 
of  the  legitimate  fruits  of  their  investment. 

"On  the  other  hand,  if  Revelas  has  been  injured,  he  has  been  damaged  only 
to  the  extent  of  his  claim  of  some  $8,600.  If  he  is  the  victim  of  a  conspiracy, 
the  courts  are  open  to  him,  and,  in  an  action  at  law  or  in  equity  (as  he  may  be 
advised,  he  may  unmask  the  scheme  of  which  he  complains,  if  such  existed,  and 
obtain  his  just  due.  In  such  an  action  all  the  parties  in  interest  will  have  their 
day  in  court,  which,  in  this  proceeding,  they  have  not.  Many  details  of  the 
testimony,  and  referred  to  by  the  special  master,  though  considered,  are  not 
here  discussed,  but  in  the  final  analysis  the  true  test  is  not  what  the  situation 
is  now,  but  what  it  was  on  June  25,  1911,  when  the  order  of  sale  was  made. 
With  the  property  embarrassed  by'  vexatious  complications,  heavily  in  debt  and 
requiring  new  capital,  where  was  the  creditor  or  outside  investor  willing  to 
risk  much  on  a  bankrupt  mining  venture  in  far-off  Alaska? 

"The  motion  is  denied,  and  the  report  of  the  special  master  is  confirmed. 
Submit  order  on  two  day's  notice." 

§  1955.  Bankrupt  May  Be  Bidder. — The  bankrupt  may  be  a  bid- 
der.55 

55.  In  re  Mitchell,  l.";  A.  B.  R.  739  It  has  been  held  in  one  case  that  a 
(Ref.  Mass.) ;  Clark  v.  Clark,  17  How.  bankrupt  repurchasing  from  the  pur- 
315;  In  re  Kingman,  5  A.  B.  R.  251  chaser  at  the  trustee's  sale  his  own 
(Ref.  Mass.) ;  Holbrook  v.  Coney,  25  claim  against  a  person,  can  not  there- 
Ills.  543;  [1867]  Phelps  v.  McDonald,  2  after  enforce  his  claim  against  an  uh- 
McArthur  375;  contra,  Marsh  v.  Hea-  disclosed  principal  not  named  as  debtor, 
ton,  1  Low  278;  In  re  Nat'l  Mining  Ex-  Shesler  v.  Patton,  17  A.  B.  R.  372,  114 
ploration  Co.,  27  A.  B.  R.  92,  193  Fed.  App.  Div.  846. 
232  (D.  C.  Mass.). 
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§  1955:1.  But  Referee,  Receiver  Nor  Trustee,  etc.,  Not. — But  nei- 
ther the  referee,56  receiver  nor  trustee  may  be  a  purchaser.^'^  The  prohibi- 
tion is  not  confined  to  those  officers,  however,  nor  does  it  depend  upon  a 
contract  of  employment,  nor  upon  some  formal  relation  of  trust 'or  confi- 
dence— the  disability  grows  out  of  a  duty,  and  embraces  all  persons  who 
have  a  duty  to  perform  with  respect  to  the  property  of  others  and  with 
the  proper  performance  of  whose  duty  the  character  of  purchaser  of  such 
property  may  be  in  any  degree  inconsistent.^* 

Thus,  an  agent  of  a  receiver  or  trustee  (or,  in  one  case  it  has  been  held 
even  one  obtaining  confidential  information  from  a  receiver  or  trustee) 
may  not  be  a  purchaser ;  ^^  nor  may  an  appraiser  be  a  purchaser.^** 

In  re  Frazin  &  Oppenheim,  34  A.  B.  R.  598,  181  Fed.  307  (C.  C.  A.  N.  Y.) : 
"It  is  a  long  established  principle  of  equity  jurisprudence  that  a  trustee  can- 
not become  a  purchaser  of  the  trust  estate.  And  not  only  trustees,  strictly 
speaking,  but  agents,  attorneys  and  all  persons  acting  in  behalf  of  other  per- 
sons and  obtaining  confidential  information  concerning  their  affairs  cannot 
purchase  their  property  except  under  certain  restraints  not  necessary  to  be 
considered  here.  Lord  St.  Leonards  thus  stated  these  elementary  principles  in 
his  treatise  on  Vendors  and  Purchasers  (Sugden  on  Vend,  and  Purch.,  3d  Am. 
Ed.,  from  5th  London  Ed.,  p.  433)  and  his  statement  has  many  times  been 
quoted  with  approval  by  judges  and  text  writers:  'It  may  be  laid  down  as  a 
general  proposition  that  trustees,  unless  they  are  nominally  so,  as  trustees  to 
preserve  contingent  remainders,  agents,  commissioners  of  bankrupts,  assignees 
of  bankrupts,  solicitors  to  the  commission,  auctioneers,  creditors  who  have  been 
consulted  as  to  the  mode  of  sale  or  any  person  who,  by  their  connection  with 
any  other  person  or. by  being  employed  or  concerned  in  his  affairs,  have  ac- 
quired a  knowledge  of  his  property,  are  incapable  of  purchasing  such  property 
themselves,  except  under  the  restrictions  which  will  shortly  be  mentioned.  For 
if  persons  having  a  confidential  character  were  permitted  to  avail  themselves  of 
any  knowledge  acquired  in  that  capacity  they  might  be  induced  to  conceal  their 
information  and  not  to  exercise  it  for  the  benefit  of  the  persons  relying  upon 
their  integrity.  The  characters  are  inconsistent.  Emptor  emit  quam  minimo 
potest,  venditor  vendit  quam  maximo  potest.' 

"The  application  of  these  principles  is  not  dependent  upon  the  engagement  of 
one  person  by  another  in  a  confidential  capacity.  There  need  be  no  contract  of 
employment  at  all.  There  need  be  no  formal  relation  of  trust.  The  disability 
grows  out  of  the  duty.  In  our  opinion  th«  rule  of  equity  should  be  so  broadly 
applied  as  to  embrace  all  persons  who  have  a  duty  to  perform  with  respect  to 
the  property  of  others  and  with  the  proper  performance  of  whose  duty  the  char- 
acter of  purchaser  of  such  property  may  be  in  any  degree  inconsistent. 

"In  King  v.  Remington,  36  Minn.  15,  3fr,  the  Supreme  Court  of  Minnesota  said: 
'Nor  is  the  application  of  the  rule  confined  to  a  particular  class  of  persons, 
as  guardians,  solicitors,  attorneys,  etc.     It  applies  universally  to   all  who  come 

56.  Bankr.  Act,  §  39  (b)  (3) :  "Ref-  B.  R.  598,  181  Fed.  307  (C.  C.  A.  N.  Y.), 
eree  shall  not     *     *     *     (3)  purchase,      quoted  supra. 

directly    or  .indirectly,    any  property  of  59.   In  re  Frazin  &  Oppenheim,  24  A. 

an  estate  in  bankruptcy."  B.  R.  598,  181  Fed.  307  (C.  C.  A.  N.  Y.), 

57.  In  re  Hawley,  9  A.  B.  R.  61,  117       quoted  supra. 

Fed.  364  (D.  C.  Iowa);  In  re  Mitchell,  60.    In  re  Frazin  &  Oppenheim,  24  A. 

15  A.  B.  R.  739  (Ref.  Mass.).  B.  R.  598,  181  Fed.  307  (C.  C.  A.  N.  Y.), 

58.  In  re  Frazin  &  Oppenheim,  34  A.      quoted  supra. 
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within  its  principle,  wliich  principle  is  that  no  party  can  be  permitted  to  pur- 
chase an  interest  in  property  and  hold  it  for  his  own  benefit  where  he  has  a  duty 
to  perform  in  relation  to  such  property  which  is  inconsistent  with  the  character 
of  a  purchaser  on  his  own  account  and  for  his  individual  use.' 

"But  there  are  other  considerations  underlying  these  equitable  principles 
where  the  question  is  presented  whether  an  officer  of  a  court  who  has  duties  to 
perform  with  respect  to  property  in  the  custody  of  the  court  can  buy  it  for  his 
own  benefit.  These  are  considerations  of  public  policy.  And  no  consideration 
of  public  policy  is  deeper  grounded  upon  fundamental  principles — upon  principles 
which  reach  the  very  foundations  of  judicial  authority — than  that  courts  and  court 
officers  must  be  disinterested  in  the  management  of  estates  committed  to  their 
charge.  It  cannot  be  permitted  that  officers  appointed  by  courts  to  perform  du- 
ties regarding  property  in  custody  of  the  law  should  speculate  therein.  It  can- 
not be  permitted  that  court  officials  should  use  their  official  positions  for  per- 
sonal profit.  The  question  is  not  one  of  fraud  or  good  faith,  of  gain  or  loss  to 
the  estate,  in  a  particular  instance.  The  rule  goes  far  deeper  than  that.  It  is 
applicable  in  every  case  in  order  to  secure  and  maintain  the  impartial  adminis- 
tration of  justice. 

"Upon  no  courts  is  the  obligation  to  enforce  these  principles  of  public  policy 
greater  than  upon  the  courts  of  bankruptcy  of  the  United  States.  The  object 
of  Congress  in  enacting  the  bankruptcy  laws  was  to  secure  the  efficient  and  fair 
administration  of  estates.  The  one  thing,  more  than  all  others,  which  creditors 
and  bankrupt  alike  have  the  right  to  expect  from  those  having  official  duties  to 
perform  relating  to  the  property  of  the  estate." 

That  the  price  paid  was  adequate  is  immaterial. 

In  re  Frazin  &  Oppenheim,  24  A.  B.  R.  598,  181  Fed.  307  (C.  C.  A.  N.  Y.) ; 
"Nor  is  it  of  importance  whether  the  price  paid  at  the  sale  was  adequate.  As 
already  indicated,  the  application  of  the  rules  of  equity  and  consideration  of  pub- 
lic policy  which  we  have  examined  is  not  dependent  upon  the  question  of  fair- 
ness  or  unfairness   in  price." 

It  may  be  improper  for  an  appraiser,  even  after  appraisal  filed,  to  be  a 
purchaser. 

Obiter,  In  re  frazin  &  Oppenheim,  34  A.  B.  R.  598,  181  Fed.  307  (C.  C. 
A.  N.  Y.):  "Whether  an  appraiser  after  filing  his  report  might  be  regarded  as 
so  far  functus  officio  that  he  could  become  the  purchaser  of  the  property  of  the 
estate,  need  not  be  determined  here.  For  manifest  reasons  there  would  be  less 
objection  to  such  a  purchase  than  to  one  made  while  the  duties  of  the  appraiser 
were  uncompleted.  On  the  other  hand,  it  may  be  that  the  underlying  principles 
of  public  policy  go  so  far  as  to  disable  an  official  appraiser  from  purchasing 
from  the  estate  at  any  time  property  which  he  has  valued." 

However,  it  was  held  in  one  case  that  the  sale  was  not  invalidated  be- 
cause the  bid  had  been  made  by  attorneys  who  had  been  employed  also  by 
the  trustee  from  time  to  time,  no  retainer  nor  permanent  employment  by 
either  the  trustee  or  the  purchaser 'having  been  shown  and  the  attorneys 
having  no  connection  with  the  trustee  in  the  sale.^^  And  the  prohibition 
ought  not  to  be  distorted  into  a  refusal  to  give  information  asked  for  in 
good  faith  by  prospective  purchasers  provided  others  are  not  denied  equal 
opportunity. 

61.    In  re  National,  etc.,  Co.,  27  A.  B.     R.  93,  193  Fed.  333  (D.  C.  Mass.). 
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§  19554.    Reorganization    Committees,    etc.,    as    Purchasers. — 

The  mere  fact  that  the  purchaser  is  a  reorganization  committee  or  a  re- 
organized corporation,  is  not,  in  and  of  itself,  proof  of  an  improper  sale; 
in  fact,  such  method  may  become  the  only  adequate  method  of  taking  care 
of  a  large  plant  with  diversified  interests. ^^ 

Schuler  v.  Hassinger,  24  A.  B.  R.  184,  177  Fed.  119  (C.  C.  A.  Ala.):  "The 
second  proposition,  that  the  sale  was  collusive,  is  based  upon  the  fact  that 
prior  to  the  sale  there  was  a  reorganization  committee  for  the  purpose  of 
purchasing  the  property  in  bulk;  that  the  trustees  favored  such  reorganiza- 
tion; and  that  the  order  of  sale  permitted  the  trustees  to  receive,  as  part  of 
the  purchase  price,  admitted  securities  constituting  liens  upon  the  property. 
That  there  should  be  a  reorganization  agreement  for  the  purpose  of  buying 
in  the  property  of  the  bankrupt  corporation  cannot  be  objected  to.  In  fact, 
it  furnishes  the  only  way  that  a  large  diversified  property  and  plant  like  that 
of  the  Southern  Steel  Company  can  be  sold  and  purchased  without  disastrous 
results  to  creditors  and  stockholders,  and  the  creditors  have  every  right  to  or- 
ganize themselves  for  the  purpose  of  protecting  their  interests.  These  are  prop- 
ositions that  need  neither  argument  nor  authority  to  support.  That  the  trustees 
should  in  good  faith  encourage  and  approve  a  plan  which  looked  to  the  success- 
ful settlement  and  winding  up  of  the  bankruptcy  estate,  and  which  met  the  ap- 
proval of  creditors  and  had  the  consent  of  all  classes  interested,  was  perfectly 
proper.  See  Cook  on  Corporations,  Vol.  3,  p.  3189;  Piatt  v.  Philadelphia  R.  R. 
(C.  C),  65  Fed.  872.  The  reorganization  agreement  set  forth  in  the  record  as 
approved  by  the  trustees  provided  for  the  mortgage  and  lien  holders  and  the 
unsecured  creditors  and  all  stockholders,  both  common  and  preferred;  and  it 
was  assented  to  by  all  of  the  first  mortgage  bondholders,  99^4  per  cent,  of  the 
collateral  trust  note  holders,  86  per  cent,  of  the  proved  claims,  87  per  cent,  of 
the  preferred  stockholders,  and  90  per  cent,  of  the  common  stockholders.  Such 
a  reorganization  agreement  seems  so  fair  on  its  face  that  the  court  itself  could 
well  have  approved  it  if  brought  before  it  in  proper  way;  in  fact,  it  seems  to 
have  all  of  the  elements  of  a  composition  which  is  favorably  provided  for  in  the 
bankruptcy  law." 

However,  the  bankruptcy  court  will  not  order  a  sale  of  all  the  assets, 
against  the  objection  of  minority  creditors,  to  a  reorganized  corporation 
which  it  is  proposed  to  form-  and  which,  it  is  proposed,  will  give  only  its 
own  unsecured  obligations  therefor,  especially  when  it  does  not  appear  how 
the  reorganized  corporation  is  to  raise  the  funds  nor  in  what  manner  it  will 
carry  on  business,  nor,  for  that  matter,  whether  more  could  not  be  derived 
from  a  cash  sale.®^ 

§  19  55f.  Selling  Rights  of  Action. — While  the  bare  right  of  action 
to  set  aside  a  fraudulent  transfer  may  not  be  sold,  yet  the  trustee  may  sell 

68.  In  re  National,  etc.,  Co.,  27  A.  B.  Quarry  Co.,    34  A.  B.  R.  769,    179  Fed. 

R.  92,  193  Fed.  233  (D.  C.  Mass.).     In-  939   (D.  C.  N.  Y.). 

stance,     In    re    Pittsburg     Dick    Creek  Compare     criticism    in     In    re    E.    T. 

Mining  Co.,    28  A.  B.    R.  613,    197  Fed.  Kenney  Co.,   14  A.   B.  R.  611,  136  Fed. 

106  (D.  C.  N.  Y.).  451  (D.  C.  Ind.). 

Compare,    reorganization  and  sale  of  63.    In   re    Cornell   Co.,    26   A.    B.    R. 

assets   before  bankruptcy,    done  to  hin-  252,   186   Fed.  859   (D.   C.   N.  Y.). 
der  and  delay  creditors.     In  re  Medina 
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property  and  with  it  the  right  to  set  aside  a  fraudulent  transfer  thereof: 

In  re  Downing,  37  A.  B.  R.  309,  192  Fed.  683  (D.  C.  N.  Y.) :  "It  seems  to  me 
that  inasmuch  as  the  trustee  in  bankruptcy  is  vested  with  all  the  right,  remedies 
and  powers  of  a  judgment  creditor  of  the  bankrupt  with  execution  returned 
unsatisfied,  and  one  of  those  rights  is  (assuming  the  transfer  was  in  fraud  of 
creditors)  to  set  aside  the  transfer,  have  the' specific  real  property  sold,  or  sell 
same,  and  the  proceeds  applied  to  the  payment  of  all  proved  and  allowed  claims 
against  the  bankrupt,  the  trustee  has  an  interest  in  such  property.  His  rights 
and  interest  are  something  more  than  a  mere  possibility  or  expectancy,  not 
coupled  with  an  interest  in  or  growing  out  of  property.  And  it  is  something 
more  than  a  litigious  right.  If  the  action  is  prosecuted  successfully  the  judg- 
ment reaches  and  operates  on  the  specific  property  sold  or  transferred  by  the 
bankrupt — the  title  of  the  fraudulent  vendee  is  divested — and  the  true  title  trans- 
ferred to  a  purchaser  as  to  the  trustee  in  bankruptcy  and  the  proceeds  so  far 
as  necessary  go  to  the  trustee  for  creditors  or  to  the  purchaser  of  such  rights  from 
such  trustee.  It  is  true  that  the  transferee  (assignee)  of  the  trustee  in  bank- 
ruptcy would  not  be  prosecuting  the  action  for  the  benefit  of  the  creditors  of  the 
bankrupt  but  in  his  own  interest  and  for  his  own  benefit.  The  answer  to  this 
is  that  such  assignee  of  the  trustee  has  paid  a  consideration  for  the  transfer  of 
the  rights  to  the  trustee,  who  holds  the  same  for  the  creditors.  The  creditors 
do  not  object  to  this  mode  of  realizing  on  the  claim  or  right  of  action,  but  in 
fact  make  a  resort  thereto  necessary." 

§  1956.  May  Accept  Bid  of  Less  than  Seventy- Five  Per  Cent.— 

The  court  may  accept  a  bid  of  less  than  seventy-five  per  cent  of  the  ap- 
praised value,  without  ordering  a  reappraisal.®*  Nevertheless,  the  ap- 
praisal should  not  be  disregarded.  In  some  jurisdictions  by  local  rule,  the 
court  will  not  approve  a  sale  at  less  than  two-thirds,  although  it  will,  of 
course,  order  reappraisal  if  good  ground  therefor  exists. 

It  is  not  necessary  that  the  order  fix  an  upset  price,  since  the  statute 
provides  that  the  assets  shall  not  be  sold  otherwise  than  subject  to  the  ap- 
proval of  the  court  for  less  than  sev.enty-five  percentum  of  the  appraised 
value.^5 

§  1957.  Inherent  Power  to  Refuse  Confirmation  or  to  Set  Aside, 
Even  Where  Not  Expressly  Ordered  "Subject  to  Approval."— The 

inherent  power  of  the  court  to  disapprove  and  set  aside  an  improper  sale 
made  under  its  order  is  not  taken  away  by  this  provision  of  §  70  (b)  of 
the  act,  even  where  the  sale  is  not  made  subject  to  its  approval. 

In  re  Shea,  10  A.  B.  R.  481,  123  Fed.  742  (D._  C.  Mass.):  "Section  70  (b) 
*  *  *  provides  that,  when  practicable,  property  shall  be  sold  subject  to  the 
approval  of  the  court.  The  order  to  sell  made  by  the  referee  in  the  case  at 
bar  contained  no  such  limitation,  and  so  the  authority  of  the  court  to  set  aside 

64.    Impliedly,    Bankr.  Act,    §  70  (b) :  27    A.  B.    R.  536,    193  Fed.  787    (D.  C. 

"It   shall   not   be    sold    otherwise    than  La.). 

subject  to  the  approval  of  the  court  for  65.    Schuler  v.  Hassinger,  24  A.  B.  R. 

less    than  75  per    cent  of    its  appraised  184,  177  Fed.  119  (C.  C.  A.  Ala.).    Cpm- 

value."     Instance,    In   re    Nevada-Utah  pare,     however,    better    practice,     ante. 

Smelting   Corp.,   29   A.    B.    R.   754,    202  §§  1940,  1949. 
Fed.  126  (C.  C.  A.  N.  Y.);  In  re  Zehner, 
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this  sale  must  depend  upon  that  general  authority  to  deal  with  sales  made 
under  its  orders  which  is  inherent  in  a  court  of  bankruptcy.  This  authority  is 
not,  I  think,  taken  away  by  the  provision  just  cited." 

In  re  Shea,  11  A.  B.  R.  310,  126  Fed.  153  (C.  C.  A.  Mass.,  affirming  10  A. 
B.  R.  481) :  "But  on  a  true  construction  of  §  70b  the  case  before  us  is  not 
one  of  setting  aside  a  sale,  but  of  affirming  it.  As  we  have  already  said,  this 
provision  has  no  such  interpretation  as  that  given  it  by  the  petitioner.  So 
far  from  that,  it  clearly  provides  that  in  every  case  the  sale  shall  be  subject 
to  the  approval  of  the  court  when  practicable,  and  even  the  limitation  "when 
practicable'  does  not  apply  when  the  sale  is  less  than  75  per  centum  of  the  ap- 
praised value.  In  other  words,  under  all  circumstances  the  sale  is  subject  to 
approval  by  the  court  'when  practicable;'  and  there  is  no  question  in  this  case 
that  it  was  practicable  to  obtain  such  approval.  Therefore  the  question  is  one 
of  confirming  and  not  of  setting  aside;  so  that,  strictly  speaking,  we  are  within 
the  rule  of  Williamson  v.  Berry,  8  How.  495,  546,  12  L,.  Ed.  1170,  to  the  effect 
that,  when  a  sale  is  made  subject  to  confirmation,  no  title  vests  until  it  is  con- 
firmed." 

But  if  a  lesser  bid  is  presented  for  approval,  the  burden  of  proof  rests 
on  the  trustee  recommending  the  confirmation,  to  show  that  it  is  proper  to 
accept  a  bid  of  less  than  seventy-five  per  cent.®® 

And  a  sale  for  less  than  seventy-five  per  cent  conveys  no  title,  unless 
confirmed  by  the  court.®'' 

In  re  Shea,  11  A.  B.  R.  207,  136  Fed.  153  (C.  C.  A.):  "If  a  judicial  tribunal  au- 
thorized to  make  a  judicial  sale  expressly  reserves  the  right  to  approve  or  dis- 
approve, it  certainly  would  require  a  very  extreme  case  to  justify  some  other 
tribunal  in  injecting  its  own  discretion.  The  condition  seems  to  be  the  same 
where  the  right  to  approve  or  disapprove  is  expressly  reserved  by  statute.'' 

Proceedings  to  set  aside  an  improper  sale  by  the  trustee  properly  may 
be  brought  before  the  referee,  but  they  may  also  be  brought  directly  before 
the  judge.  General  Order  No.  XII  being  directory  only. 

In  re  Monsarrat  (No.  1),  25  A.  B.  R.  815  (D.  C.  Hawaii):  "It  therefore  ap- 
pears that  this  court  is  free  to  construe  that  part  of  General  Order  XII  referred 
to  and  particularly  the  word  'shall'  in  the  last  sentence  quoted,  'Shall  be  had 
before  the  referee.'  There  would  not  seem  to  be  any  reason  to  apprehend  that 
the  Supreme  Court  of  the  United  States,  in  adopting  this  rule,  had  any  intention 
of  construing  the  Bankruptcy  Act  with  the  strict  meaning  contended  for.  Is 
it  not  more  likely  that  the  word  'shall'  and  the  Sentence  in  which  it  is  found 
was  used  in  a  directory  sense  and  that  it  was  merely  intended  to  mean  that  after 
reference  the  referee  should  have  general  charge  of  the  subsequent  proceedings, 
mainly  having  in  view  the  administration  of  the  ordinary  progress  of  the  settle- 
ment of  the  estate  and  the  conduct  of  hearings  therefor,  according  to  the  powers 
given  him  by  the  Bankruptcy  Act,  General  Orders  and  rules  of  court?  While 
he  has  these  powers  and  duties,  it  does  not  appear  that  they  are  not  also  held  by 
the  judge.  A  District  Court  of  a  Territory  is  a  court  of  bankruptcy  and  'may 
include  the  referee.'  Bankruptcy  Act,  §  1,  divisions  7  and  8.  Such  court  has 
original  jurisdiction,  among  other  powers,  to  allow  and  disallow  claims,  to  cause 
the  estates  of  bankrupts  to  be  collected,  reduced  to  money,  and  distributed,  and 

G6.   In  re  Groves,  2  N.  B.  N.  &  R.  31  67.    Bankr.  Act,  §  70  (b). 

(Ref.  Ohio). 
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to  determine  controversies  in  relation  thereto,  except  as  otherwise  provided  in 
the  Act  Id.  Sec.  2.  The  referee  may  perform  'such  part  of  the  duties  *  *  * 
as  are  by  this  Act  conferred  on  courts  of  bankruptcy  and  as  shall  be  prescribed 
by  rules  or  orders  of  the  court  of  bankruptcy  of  their  respective  districts;'  with 
some  exceptions  stated  in  the  Act.    Id.  §  38,  div.  4. 

"While  the  referee  is  given  these  powers  there  are  no  words  taking  them  away 
from  the  judge,  who,  as  the  court  of  bankruptcy  is  invested  with  original  jurisdic- 
tion to  do  these  things. 

"This  continuing  jurisdiction  of  the  judge  appears  to  be  recognized  in  prac- 
tice, there  being  numerous  cases  of  petitions  to  the  District  Courts,  both  in  the 
nature  of  summary  and  plenary  actions,  and  the  trial  of  such  actions  by  such 
courts,  when  it  must  be  supposed  that  orders  of  reference  has  been  made. 
Whitney  v.  Wenman,  198  U.  S.  539,  14  A.  B.  R.  45,  is  one  case  in  point.     *     *     * 

"The  second  ground  of  demurrer,  i.  e.,  that  the  petition  presents  an  issue  that 
can  only  be  tried  in  a  court  of  equity,  must  also  be  overruled;  inasmuch  as  the 
court  had  possession  of  the  shares  of  stock  in  the  Palolo  Land  &  Improve- 
ment Company,  Limited,  and  the  sale  of  them  by  the  trustee  being  made  without 
their  appraisal,  as  required  by  law  (Bankruptcy  Act,  §  70b),  and  at  private  sale 
without  the  order  of  the  court  (Gen.  Order  18  div.  1),  and  not  having  been  ap- 
proved by  the  court,  no  title  has  vested  in  the  grantee." 

§  1957|.  Purchaser  Entitled  to  Hearing. — On  an  application  to  set 
aside  the  sale  the  purchaser  is  entitled  to  be  heard  to  the  extent  of  show- 
ing his  rights  in  the  premises,  and  to  point  out  why  the  application  should 
be  denied. 

In  re  Kronrot,  25  A.  B.  R.  738,  183  Fed.  653  (D.  C.  N.  Y.):  "A  third  party 
(who  had  the  right  to  rely  upon  an  absolute  compliance  with  the  terms  of  sale, 
and  upon  the  absolute  fairness  of  an  auction  conducted  under  the  order  of  court) 
bid  the  property  in,  and  while  the  sale  was  subject  in  all  things  to  the  confirma- 
tion of  this  court,  that  confirmation  must  depend  upon  the  sufficiency  of  the 
notice,  the  compliance  with  all  necessary  or  proper  requirements  in  holding 
the  sale,  honesty  and  fair  dealing  in  the  action  itself,  and  a  proper  treatment  of 
the  bidder  in  considering  his  rights  after  the  property  was  knocked  down  to 
him,  which  would  generally  involve  merely  the  possibility  of  his  completing 
the  purchase  and  of  the  adequacy  of  his  bid;  this  last  being  particularly  in- 
volved because  of  the  provision  of  the  statute  that  a  bid  of  less  than  75  per  cent, 
cannot  be  completed,  except  upon  confirmation  thereof  by  the  court." 

§  1958.  Formal  Approval  Not  Always  Essential  to  Confirmation. 

— Formal  approval  is,  perhaps,  not  always  necessary  to  effect  a  confirma- 
tion. 

In  re  Shea,  11  A.  B.  R.  211,  126  Fed.  153  (C.  C.  A.  Mass.):  "We  do  not  un- 
dertake to  say  that  §  70  (b)  requires  always  a  formal  approval." 

Thus,  silent  acquiescence  in  a  sale  for  a  considerable  length  of  time  may 
effect  a  confirmation  ;88  qj-  ^  crediting  of  the  proceeds  in  the  trustee's  re- 
port or  account,  and  a  subsequent  approval  of  the  report  or  account  by 
the  court,  may  suffice  to  effect  a  confirmation.*^ 

.68.    Obiter,    In  re  Shea,    11  A.    B.  R.  69.    In  re  Shea,    11  A.  B.  R.  211,    126 

211,  126  Fed.  153  (C.  C.  A.  Mass.).  Fed.  153  (C.  C.  A.  Mass.). 
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§  1959.  "Caveat  Emptor." — The  rule  of  "caveat  emptor"  prevails 
in  bankruptcy  sales,  as  in  all  judicial  sales,  unless  special  direction  other- 
wise is  made  in  the  order  of  sale.''" 

And,  a  fortiori,  is  this  true  where  the  trustee  states,  at  the  sale,  that 
he  assumes  no  personal  responsibility  and  does  not  warrant  the  property 
sold  or  its  saleability. 

In  re  Frazin  &  Oppenheim,  29  A.  B.  R.  212,  201  Fed.  86  (C.  C.  A.  N.  Y.) : 
"To  permit  a  purchaser,  who  thus  speculates  upon  the  value  of  the  property  bid 
in  by  him,  to  recover  the  price  paid  because  subsequent  events  show  that  the 
interest  purchased  was  less  valuable  than  he  supposed  it  to  be,  seems  to  us  most 
inequitable.  It  would  be  difficult  to  imagine  a  clearer  case  for  the  applica- 
tion of  the  doctrine  of  caveat  emptor.  This  buyer  knew  exactly  what  he  was 
purchasing.  From  his  point  of  view  it  was  a  wise  purchase,  it  enabled  his  prin- 
cipals to  make  an  advantageous  arrangement  whereby  the  old  lease  was  can- 
celled and  a  new  one  made.  In  securing  these  advantages  he  put  it  out  of  his 
power  to  restore  the  trustee's  interest  in  the  old  lease." 

The  sale,  in  the  absence  of  special  warranty  by  the  trustee,  conveys  sim- 
ply whatever  interest  the  trustee  possesses  ;'''i  but  by  special  warranty,  or 
representation,  the  trustee  may  be-bouhd  by  a  different  rule.  Whether  he 
may,  however,  bind  the  estate  thereby  unless  so  authorized  by  the  order 
of  sale,  is  doubtful. 

The  referee  may  refuse  to  order  the  sale  of  a  speculative  claim,  where 


70.  In  re  Mulhauser  Co.,  10  A.  B.  R. 
236,  121  Fed.  669  (C.  C.  A.  Ohio);  im- 
pliedly, Owens  V.  Bruce,  6  A.  B.  R.  332, 
109  Fed.  T2  (C.  C.  A.  S.  C). 

It  is  proper  to  refuse  leave  to  per- 
sons who  are  not  parties  to  the  bank- 
ruptcy proceedings,  to  come  in  and  as- 
sert rights  in  the  property  sold  where 
they  can  assert  their  rights  equally 
against  the  purchaser.  In  re  Mul- 
hauser Co.,  10  A.  B.  R.  236,  121  Fed. 
669   (C.  C.  A.  Ohio). 

Trustee  selling  at  "Invoice  Price," 
where  the  actual  purchase  by  the  bank- 
rupt originally  had  been  made  below 
invoice  price.  Purchaser,  having  full 
opportunity  for  examination  refused  re- 
duction. Owens  V.  Bruce,  6  A.  B.  R. 
322,  109  Fed.  72   (C.  C.  A.  S.  C). 

The  rule  of  caveat  emptor  will  not 
interfere  with  the  court  in  its  discre- 
tion setting  aside  a  sale  or  granting  a 
rebate  of  the  purchase  price  where  the 
defect  is  not  a  defect  of  the  title  or 
quality  but  merely  a  failure  to  -get  the 
quality  of  articles  advertised  as  being 
sold.  Searchy  v.  McCourt,  1  Fed.  Rep. 
261;  1  Md.  147;  3  La.  Ann.  326.  This 
rule  would  seem  to  be  restricted  to 
cases  where  the  trustee  could  be  put 
in  statu  quo  and  where  the  propor- 
tionate rebate  is  certain  and  ascertain- 
able. 


If  the  property  has  left  the  custody 
of  the  Bankruptcy  Court  that  court 
will  no  longer  protect  one  in  his  pos- 
session of  it,  not  even  though  he  be  a 
purchaser  from  the  trustee.  Briggs  v. 
Stevens,  7  Law  Rep.  281. 

The  purchaser  of  the  trustee's  inter- 
ests in  property  is  entitled  to  maintain 
the  same  suits  to  set  aside  preferential 
or  fraudulent  transfers  thereof  or  en- 
cumbrances thereon  as  the  trustee  him- 
self would  have  been  entitled  to  main- 
tain. Bryan  v.  Madden,  15  A.  B.  R. 
388,  affirming  11  A.  B.  R.  763,  78  N. 
Y.  Supp.  220.  But  compare,  Shesler 
V.  Patton,  17  A.  B.  R.  372,  114  App. 
Div.  846. 

Purchaser  of  leasehold  takes  rights 
as  he  finds  them,  as  to  arrearage  of 
rent,  etc.,  In  re  Ketterer  Mfg.  Co.,  20 
A.  B.  R.  694,  162  Fed.  583  (D.  C.  Pa.). 

71.  Instance,  attempted  sale  of  build- 
ings separately  from  leasehold,  where 
the  landlord  claims  they  are  not  sever- 
able, In  re  Gorwood,  15  A.  B.  R.  107 
(D.  C.  Pa.).  Impliedly,  In  re  Drum- 
goole,  15  A.  B.  R.  261,  140  Fed.  208  (D. 
G.  Pa.);  Instance,  purchase  of  a  lease, 
title  to  which  was  in  litigation.  In  re 
Frazin  &  Oppenheim,  29  A.  B.  R.  212, 
301  Fed.  86   (C.  C.  A.  N.  Y.). 
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the  sale  is  sought  merely  for  the  purpose  of  annoyance,  and  where  the 
gain  to  the  bankrupt  estate  will  be  merely  nominal  ;''2  but  if  anyone  will 
give  a  substantial  price  for  such  claim,  it  is  no  duty  of  the  trustee  or  court 
to  refuse  to  sellJ* 

A  third  party's  rights  may  be  asserted  against  the  purchaser  notwith' 
standing  the  trustee,  in  words,  or  by  description,  has  attempted  to  sell  such 
third  party's  goods,  unless,  of  course",  such  third  party  has  estopped  him- 
self by  his  conduct  from  asserting  his  rights. 

In  re  Bluestone  Bros.,  23  A.  B.  R.  364,  174  Fed.  53  (D.  C.  W.  Va.):  "But 
some  doubt  arises  as  to  whether  such  jurisdiction  could  extend  to  the  pro- 
tection of  the  property  after  it  has  been  sold  and  delivered  to  the  purchaser. 
This  question  it  becomes  wholly  unnecessary  to  decide  in  this  case.  It  is  only 
necessary  to  say  that,  in  any' event,  the  defendant,  Devault,  could  only  be  stayed 
in  his  right  to  assert  claim  in  a  State  court  to  the  property  under  two  condi- 
tions of  things:  First,  in  case  there  was  conflicting  claim  to  the  property  be- 
tween himself  and  the  bankrupt,  which  claim  he  had  asserted  in  the  bankruptcy 
court,  and  it  had  been  there  determined,  or,  being  made  a  party  to  the  proceed- 
ing, he  had  refused  or  failed  there  to  assert  his  right,  being  called  upon  so  to 
do;  second,  had  by  his  fraudulent  conduct  at  the  time  of  sale,  either  by  direct 
representation  or  by  silent  acquiescence,  secured  or  allowed  plaintifif  to  buy  his 
goods,  mingled  with  those  of  the  bankrupts,  as  goods  of  the  bankrupt  properly 
to  be  sold." 

§  1960.  Discretion  in  Approving  or  Setting  Aside  Sale  Not  to  Be 
Revised,  Except  for  Abuse. — The  discretion  of  the  court  in  approving 
or  in  setting  aside  the  trustee's  sale  will  not  be  revised,  unless  there  has 
been  an  abuse  of  power,  or  the  case  is,  in  other  respects,  extreme.'^* 

In  re  Shea,  11  A.  B.  R.  207,  136  Fed.  153  (C.  C.  A.  Mass.):  "However  all 
this  may  be,  it  should  be  remembered  that,  according  to  the  practice  in  the 
Federal  courts,  an  appellate  tribunal  is  prohibited  from  revising  the  exercise 
of  discretion  in  matters  of  this  kind  by  a  court  having  equitable  jurisdiction, 
unless  there  is  an  abuse  of  power,  or  the  case  is  in  other  respects  extreme. 
There  is  nothing  which  this  record  properly  brings  to  us,  or  even  suggests, 
which  justified  the  probability  of  the  existence  of  an  exception  of  that  char- 
acter." 

Likewise  in  ordering  a  sale.'^^ 

§  1961.  Resale. — Of  course,  after  a  sale  has  been  set  aside,  a  resale  is 
to  be  ordered.'^* 

72.  Obiter,  In  re  Gutterson,  14  A.  B.  has  been  ordered,  made  and  confirmed. 
R.  495  (D.  C.  Mass.).  Sturgis  v.  Corbin,  15  A.  B.  R.  543,  141 

73.  In  re  Gutterson,  14  A.  B.  R.  495  Fed.  1  (C.  C.  A.  Va.).  Compare,  In  re 
136  Fed.  698  (£).  C.  Mass.).  Metallic  Specialty  Mfg.  Co.,  27  A.  B.  R. 

74.  In  re  Sanborn,  3  A.  B.  R.  54,  96  408,  193  Fed.  300  (D.  C.  Pa.). 

Fed.  551  (D.  C.  Vt).  75.    Impliedly,  In  re  Sanborn,  3  A.  B. 

Instance,    where  reviewing    court  re-  R.  54,  96  Fed.  551  (D.  C.  Vt.):     "What 

fused   to   interfere,    In    re   Throckmor-  would   be  a  proper   case  is  a  matter  of 

ton,    17  A.  B.  R.  856    (C.  C.  A.    Ohio).  discretion." 

And  review  of  an  order  setting  aside  76.    Instance,  reimbursement  of  first 

a     sale     does     not    lie    until    a     resale  purchaser  for  intermediate  outlays  for 
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§  1962.  Summary  Power  to  Compel  Purchaser  to  Complete  Sale. 

— The  bankruptcy  court  has  summary  power  to  compel  a  purchaser  to  com- 
plete his  coritract  of -sale  J'' 

In  re  Jungmann,  26  A.  B.  R.  401,  186  Fed.  302  (C.  C.  A.  N.  Y.):  "By  volun- 
tarily becoming  a  purchaser  of  property  sold  under  order  of  the  court  he  sub- 
mits himself  to  the  jurisdiction  of  the  court,  and  when  such  purchaser  refuses 
without  cause  to  carry  out  his  contract  he  may  be  'compelled  to  do  so  by  rule  or 
attachment  issuing  out  of  the  court  under  whose  decree  the  sale  is  had." 

Mason  v.  Wolkowich,  17  A.  B.  R.  714,  150  Fed.  699  (C.  C.  A.  Mass.) :  "Where- 
ever  a  receiver,  by  direction  of  the  court  appointing  him,  makes  a  sale  of  assets 
in  his  possession,  the  parties  concerned  in  the  sale  are  bound  to  recognize  him 
as  an  officer  of  the  court;  and  consequently  the  court  appointing  the  receiver, 
not  only  has  power  to  enforce  in  a  summary  manner  the  completion  of  the  con- 
tract of  sale,  but  the  parties  involved  are  deemed  to  have  consented  to  such  a 
proceeding." 

But  the  court,  in  accordance  with  the  ordinary  principles  of  equity,  will 

relieve  the  purchaser  where  the  contract  was  entered  into  through  mis- 
take.'^s 

And  there  is  no  sound  distinction  between  a  sale  at  auction  and  a  private 
sale  approved  by  the  court  so  far  as  the  purchaser's  obligation  to  comply 
with  his  bid  or  offer  is  concerned.'^* 

§  1962^.  Plenary  Action  against  Purchaser. — The  trustee  or  re- 
ceiver also  has  the  right  to  institute  plenary  action  against  the  purchaser. 

Obiter,  In  re  Jungmann,  26  A.  B.  R.  401,  186  Fed.  302  (C.  C.  A.  N.  Y.):  "The 
receiver  might,  if  he  chose  to  do  so,  bring  suit  in  a  state  court  or  in  the  cir- 
cuit [now,  District]  court  provided  there  was  the  requisite  diversity  of  citizen- 
ship, alleging  the  making  of  the  contract  and  asking  damages  for  an  alleged 
breach  of  it." 

improvements.      In    re    Fisher    &    Co.,  tied  to    return  of  deposit,   when.  In  re 

17  A.  B.  R.  404,  148  Fed.  907  (D.  C.  N.  Miller,    22  A.  B.    R.  560,    171  Fed.  263 

J.,  affirmed  sub  nom.     In  re  Wylie,  18  (D.  C.  Pa.). 

A.    B.  R.  503,    173  Fed.  281,    C.  C.  A.).  78.    In    re   [Maria    F.]   Caponigri,    32 

Instance    (Coal   City)    House    Furnish-  A-    B.  R.  158,    210  Fed.    897  (C.    C.  A, 

ing  Co.  V.  Hogue,  28  A.  B.  R.  358,  197  N.  Y.). 

Fed.  1  CC.  C.  A.  W.  Va.).  79.    In  re  Jungmann,  26  A.  B.  R.  401, 

77.    See  post,  §  1804.  186  Fed.  302  (C.  C.  A.  N.  Y.). 

Forfeiture     of     purchaser's     deposit  Offer  to  pay  "lowest  market  purchase 

where     public     authorities     refuse     to  price,"   whether   accepted   by   order   of 

transfer  liquor  license  because  of  pur-  court   directing  purchaser  to   pay   "in- 

chaser's    personal  unfitness.    In  re    Co-  ventory  prices  made  by  official  apprais- 

mer    &  Co.,    22  A.  B.  R.  558,    171  Fed.  ers."    In  re  Jungmann,  26  A.  B.  R.  401. 

261    (D.  C.  Pa.).      But  purchaser    enti-  186  Fed.  302  (C.  C.  A.  N.  Y.). 


CHAPTER'  XXXIX. 

Selwng  Property  Subject  to  and  Free  from  Liens;  and  Transeer- 
RiNG  Rights  to  Proceeds. 

'Synopsis  of  Chapter. 

§  1963.  May  Be  Sold  Subject  to  Liens. 

§  1964.  If  Not  Mentioned  to  Be  Otherwise,  Sale  Is  Subject  to  Liens. 

§  1965.  May  Be  Sold  Free  from  Liens  and  Liens  Transferred  to  Proceeds. 

§  1966.  Lienholder's  Consent  Not  Necessary. 

§  1967.  Sale  Clear  and  Free  Ordered  before  Validity  or  Priority  of  Liens  Deter- 
mined. 

§  1968.  But  Not  Where  Lienholder  Who  Desires  to  Bid,  Objects. 

§  1969.  Sale  Subject  to  Some  Liens,  Free  from  Others. 

§  1970.  Order  Should  Provide  for  Transfer  of  Rights  to  Proceeds. 

§  1971.  No  Sale  Free  and  Clear  unless  Reasonable  Prospect  of  Surplus  Appear 
or  Lienholder  Requests. 

§  1973.  Parties  Relegated  to  State  Court  Where  Foreclosure  Necessary  to  Bar 
Rights  Not  within  Jurisdiction  of  Bankruptcy  Court. 

§  1973.  Also,  Where  Inchoate  Dower  Outstanding. 

§  1974.  But,  if  Wife  Consents,  Sale  May  Be  Made  Free  from  Dower. 

§  19745^.  Otherwise  Where  Dower  Not  Good  against  Levying  Creditor. 

§  1975.  Referee  May  Order  Sale  Free  from  Liens. 

§  1976.  Even  Free  from  Lien  of  Taxes. 

§  1977.  Even  before  Validity  and  Priority  of  Liens  Determined. 

§  1978.  Even  Where  Located  Outside  of  State,  Provided  Property  Be  Personalty 
and  in  Actual  Custody. 

§  1979.  And  Consent  of  Parties  Not  Necessary. 

§  1980.  Notice  to  Lienholders  Requisite. 

§  1981.  No  Established  Form  for  Notice. 

§  1983.  "Order  to  Show  Cause,"  Approved  Form  of  Notice. 

§  1983.  Record  of  Referee  to  Show  Notice  and  to  Whom  Given. 

§  1984.  Procedure  in  Referee's  Court  to  Follow  Equity  Rules  Where  Bank- 
ruptcy Rules  Silent. 

§  1985.  How  Lienholder  to  Set  Up  Lien. 

§  19855^.  Statutory  Regulations  of  Party's  Right  to  Maintain  Suit,  Not  Binding. 

§  1986.  Separate  Accounts  of  Each  Fund  to  Be  Kept. 

§  1987.  Failure  to  Object  to  Sale  without  Separation  Waives  Rights. 

§  1988.  Taking  Additional  Evidence,  after  Sale,  to  Fix  Proportions  of  Fund. 

§  1989.  Expenses  of  Preservation  and  Sale  Paid  Out  of  Particular  Fund  Involved. 

§  1990.  Each  Fund  to  Bear  Its  Own  Expenses  and  Costs. 

§  1991.  Proportionate  Part  Not  to  Be  Charged  against  Each  Lien. 

§  1992.  Costs  and  Expenses  First  Deducted  and  Liens  Paid  Out  of  Remainder. 

§  1993.  General  Costs  of  Administration  Not  Chargeable. 

§  1994.  Trustee's  Attorney's  Fees  and  Expenses  Benefiting  Entire  Fund  Charge- 
able but  Not  Services  for  Litigating  Liens. 

§  1995.  Referee  Has  Authority  to  Tax  Costs  and  Expenses. 

§  1996.  Costs  and  Expenses  Taxable. 

§  1997.  Lienholder  as  Purchaser,  May  Apply  Lien  on  Price,  Except  as  to  Supe- 
rior Liens. 
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§  19975^.  Interest. 

§  1998.  Trustee's  Deed  or  Bill  of  Sale. 

§  1999.  Remedies  against  Purchaser. 

§  3000.  Jurisdiction  of  Suit  by  Third  Party  against  Purchaser  from  Trustee. 

§  30001/^.  Whether  Injunction  Available  in  Aid  of  Purchaser  to  Protect  against 

Third  Party. 
§  3000^.  Trustee   of  Mortgage    Bondholders,   Whether  to   Be   Paid   by  Trustee 

in  Bankruptcy. 

§  1963.  May  Be  Sold  Subject  to  Liens. — The  property  may  be  sold 
subject  to  liens. 1    Even  subject  to  the  liens  of  taxes. ^ 

§  1964.  If  Not  Mentioned  to  Be  Otherwise,  Sale  Is  Subject  to 
Liens. — If  the  sale  is  not  expressly  ordered  to  be  free  and  clear  of  liens,  it 
will  be  a  sale  subject  to  liens. ^ 

The  sale  of  property  "free  from  liens''  must  be  taken  to  mean  a  sale 
free  from  such  liens  as  were  mentioned  in  the  petition  for  sale. 

In  re  Crowell,  29  A.  B.  R.  308,  199  Fed.  659  (D.  C.  Mass.):  "The  petitioner 
rests  its  claim  upon  the  contention  that  its  purchase  of  the  lot  under  the  order 
of  sale  has  entitled  it  to  have  the  land  free  of  any  lien  or  incumbrance  at  the 
time  it  paid  the  balance  of  the  agreed  purchase  money  and  took  the  trustee's 
deed.  The  referee's  order  to  sell,  made  on  February  28,  1911,  neither  had  nor 
could  have  had  any  application  to  the  lien  afterward  created  by  the  assessment 
of  these  taxes.  Not  only  had  no  such  lien  then  come  into  being,  but  what  the 
lien  or  incumbrances  were  to  which  the  referee's  order  referred  appears  from 
the  petition  for  the  order.  This  set  forth  that  there  were  certain  mortgages  on 
the  land;  that  one  of  the  mortgages  was  to  the  petitioner  for  review  and  its  va- 
lidity disputed;  that  the  land  had  been  conveyed  subject  to  conditions;  and  that 
it  had  been  attached.  To-  the  validity,  as  against  him,  of  any  order  to  sell  free 
from  incumbrances,  it  is  essential  that  a  lienholder  whose  rights  may  be  affected 
should  have  had  due  opportunity  to  defend  his  interest,  and  due  notice  to  ap- 
pear for  that  purpose.  Ray  v.  Norseworthy,  22  Wall.  138,  135,  23  L.  Ed.  116; 
In  re  Platteville  Foundry  &  Machine  Co.  (D.  C,  Wis.),  17  Am.  B.  R.  291,  147 
Fed.  828.  The  lienholders  named  as  above  in  the  petition  for  sale  are  the  only 
lienholders  who  could  have  had  such  notice,  or  who  could  have  been  affected  by 
the  order.  No  other  lienholders  can  be  supposed  to  have  been  within  the  con- 
templation of  the  court  in  making  the  order  for  sale,  or  of  the  trustee  in  ad- 
vertising the  sale,  or  of  the  purchaser  or  other  bidders  at  the  sale.  Since  no  lien 
for  these  taxes  existed  when  the  order  was  made,  or  the  sale  advertised,  or  when 
the  sale  thus  ordered  and  advertised  took  place,  no  such  lien  was  or  could  have 
been-rem.oved  from  the  property  or.  transferred  to  the  proceeds  by  virtue  of  the 
order  and  the  sale  made  in  pursuance  thereof.  What  the  trustee  received  from 
the  purchaser  at  the  sale,  and  now*  holds,  he  must  be  conside-red  to  hold  as 
representing  the  property  freed  from  those  I'iens  which  the  petition  described, 
if  any,  but  freed  from  no  others." 

1.  In  re  Gerry,  7  A.  B.  R.  459,  113  issued.  In  re  Crowell,  29  A.  B.  R.  309, 
Fed.  958  (D.  C.  Pa.").     Sup.  Court's  Of-       199  Fed.  659  (D.  C.  Mass.). 

ficial   Form,    No.   44.     Compare,   In   re  31.    In  re  Foundry  &  Machine  Co.,  17 

"Crowell,  39  A.  B.  R.  309,   199  Fed.  659  A.  B.  R.  393  (D.  C.  Wis.);  In  re  Crow- 

<D.   C.  Mass.).  ell,  29  A.  B.  R.  309,  199  Fed.  659  (D.  C. 

2.  In  re  Gerry,  7  A.  B.  R.  459,  112  Mass.);  obiter,  McKay  v.  Hamill,  26  A. 
Fed.  958  (D.  C.  Pa.).  Compare,  where  B.  R.  164,  185  Fed.  11  (C.  C.  A.  Pa.), 
taxes    became  lien    after  order  of  sales 
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§     1965 


§  1965.  May  Be  Sold  Free  from  Liens  and  Liens  Transferred  to 
Proceeds. — The  property  may  be  sold  free  from  liens  and  encumbrances, 
and  the  liens  be  transferred  to  the  proceeds. 

No  form  was  prescribed  for  this  purpose  by  the  Supreme  Court,  and  no 
special  authorization  of  sales  free  from  liens  is  to  be  found  in  the  statute 
itself;  but,  so  far  as  statutory  authorization  is  concerned,  nothing  is  found 
in  the  statute  specially  authorizing  sales  subject  to  liens,  nor  at  private  sale 
nor  of  perishable  property,  and  yet  those  methods  of  sale  are  deemed  proper 
in  bankruptcy.  And  it  would  be  a  serious  defect  were  it  not  permissible  to 
sell  property  in  bankruptcy  free  from  liens,  because  such  is  ordinarily  the 
best  method  of  selling  property.  To  sell  property  free  and  clear  from  all 
liens  and  to  have  all  controversies  relative  to  the  validity  and  extent  of  liens 
thereon  transferred  to  the  fund,  is  likely  to  lead  to  better  prices.  Other- 
wise, the  purchaser  would  have  to  buy  all  the  controversies  along  with  the 
purchase  of  the  property  itself.  And  the  right  to  sell  property  in  the  bank- 
ruptcy court  clear  and  free  from  all  encumbrances,  and  to  transfer  the  liens 
to  the  proceeds,  is  now  beyond  dispute.* 

In  re  New  England  Piano  Co.,  9  A.  B.  R.  767,  122  Fed.  937  (C.  C.  A.  Mass.): 
"The  first  proposition  of  the  petition  is  that  the  District  Court  had  no  authority 
or  jurisdiction  to  order  a  sale  of  the  property  in  question  free  and  clear  of  in- 


4.  See  similar  subject  "Marshaling  of 
Liens,  etc.,"  ante,  §  1963,  et  seq.  [1841] 
In  re  Christy;  3  How.  (U.  S.)  292; 
obiter,  In  re  Foundry  &  Machine  Co., 
17  A.  B.  R.  293  (D.  C.  Wis.);  In  re 
Worland,  1  A.  B.  R.  450,  92  Fed.  893 
(D.  C.  la.);  In  re  Sanborn,  3  A.  B.  R. 
54,  96  Fed.  551  (D.  C.  Vt.) ;  [1841] 
Houston  V.  Bank,  6  How.  486;  [1867] 
Ray  V.  Norseworthy,  23  Wall.  128;  In 
re'  Granite  City  Bk.,  14  A.  B.  R.  404, 
137  Fed.  818  (D.  C.  Md.);  instance,  In 
re  Kellogg,  10  A.  B.  R.  11,  121  Fed.  333 
(C.  C.  A.  N.  Y.,  affirming  7  A.  B.  R. 
632) ;  inferentially,  obiter.  In  re  Gerdes, 
4  A.  B.  R.  346,  102  Fed.  318  (D.  C. 
Ohio);  Southern  Loan  &  Trust  Q,o.'v. 
Benbow,  3  A.  B.  R:  10,  96  Fed.  514  (D. 
C.  N.  Car.,  reversed,  on  other  grounds, 
in  3  A.  B.  R.  710);  In  re  Waterloo 
Organ  Co.,  9  A.  B.  R.  427,  118  Fed.  904 
(D.  C.  N.  Y.);  impliedly.  In  re  Shoe  & 
Leather  Reporter,  12  A.  B.  R.  248,  129 
Fed.  588  (C.  C.  A.  Mass.);  compare, 
query,  obiter,  Chauncey  v.  Dyke  Bros., 
9  A.  B.  R.  444,  119  Fed.  1  (C.  C.  A. 
Ark.,  affirming  In  re  Matthews,  6  A. 
B.  R.  96). 

Instances,  In  re  Kellogg,  7  A.  B.  R. 
632,  113  Fed.  113  (D.  C.  N.  Y.,  affirmed 
in  10  A.  B.  R.  7,  121  Fed.  333);  McNair 
V.  Mclntyre,  7  A.  B.  R.  638,  113  Fed. 
120  (C.  C.  A.  N.  C);  In  re  Keller,  6 
A.  B.  R.  351,  109  Fed.  131  (D.  C.  Iowa) : 
Taxes    on  merchandise  sold   by  trustee 


in  bulk  free  and  clear  where  State  Stat- 
ute makes  such  taxes  a  lien.  In  re  Utt, 
5  A.  B.  R.  383,  105  Fed.  754  (C.  C.  A. 
Ills.). 

In  re  Waterloo  Organ  Co.,  18  A.  B. 
R.  752,  154  Fed.  657-(C.  C.  A.  N.  Y.); 
In  re  Littlefield,  19  A.  B.  R.  18,  155 
Fed.  838  (C.  C.  A.  N.  Y.),  quoted  at 
§  1967;  In  re  Miner's  Brewing  Co.,  20 

A.  B.  R.  717,  162  Fed.  327  (D.'  C.  Pa.) ; 
In  re  Dana,  31  A.  B.  R.  683,  167  Fed. 
529  (C.  C.  A.),  quoted  at  §  1885;  obiter, 
In  re  Allert,  23  A.  B.  R.  101,  173  Fed. 
691  (D.  C.  N.  Y.);  instance,  sale  by  re- 
ceiver, In  re  Vogt,  20  A.  B.  R.  457,  159 
Fed.  317,  163  Fed.  551  (D.  C.  N.  Y.); 
In  re  Kronrot,  35  A.  B.  R.  738,  183  Fed. 
653  (D.  C.  N.  Y.) ;  In  re  Torchia,  26  A. 

B.  R.  188,  185  Fed.  576  (D.  C.  Pa.);  In 
re  [Wolf]  Freedman,  31  A.  B.  R.  53,  — 
Fed.  —  (D.  C.  N.  Y.);  obiter.  In  re 
Vulcan  F'd  &  Mach.  Co.,  24  A.  B.  R. 
825,  180  Fed.  671  (C.  C.  A.  Pa.),  quoted 
at  §  1993;  obiter,  In  re  Davis,  35  A.  B. 
R.  1,  180  Fed.  148  (D.  C.  N.  Y.) ;  In- 
stances, In  re  Crowell,  29  A.  B.  R.  309, 
199  Fed.  659  (D.  C.  Mass.);  instance, 
In  re  Britannia  Min.  Co.,  38  A.  B.  R. 
651,  197  Fed.  459  (D.  C.  Wis.);  In  re 
Arden,  26  A.  B.  R.  684,  188  Fed.  475  (D. 

C.  N.  Y.):  In  re  Zehner,  27  A.  B.  R.. 
537,  193  Fed.  787  (D.  C.  La.);  In  re 
Kinsey  Co.,  25  A.  B.  R.  651,  184  Fed. 
694  (C.  C.  A.  Ohio). 
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cumbrances.  The  petitioner  concedes  the  force  of  the  decisions  of  the  Supreme 
Court  in  In  re  Christy,  3  How.  292,  and  Ray  v.  Norseworthy,  23  Wall.  .128,  al- 
ready referred  to;  but  it  claims  that  the  former  was  under  the  Bankruptcy  Act 
of  1841,  and  the  latter  under  that  of  1867,  and  that  both  of  those  statutes  ex- 
pressly conferred  powers  on  the  District  Court  sitting  in  bankruptcy  which  are 
not  given  it  by  the  act  of  1898.  Even  if  this  were  so,  it  would  not  follow  that  a 
decree  should  be  entered  in  favor  of  the  petitioner.  By  §  2  of  the  act  of  1898 
the  District  Courts  as  courts  of  bankruptcy  are  given  'such  jurisdiction  at  law 
and  in  equity  as  will  enable  them  to  exercise  original  jurisdiction  in  bankruptcy 
proceedings  in  vacation  in  chambers,  and  during  their  respective  terms.'  As  we 
have  shown  in  other  opinions,  the  District  Court  sitting  in  bankruptcy  proceeds 
in  accordance  with  the  principles  of  equity,  and  exercises  equitable  powers.  An 
order  like  this  appealed  from  is  clearly  within  the  ordinary  jurisdiction  of  courts 
proceeding  on  those  principles  and  exercising  those  powers.  In  re  Christy  fully 
recognizes  this  principle  at  pages  312  and  313.  The  case  was  reaffirmed  in  Nu- 
gent V.  Boyd,  3  How.  426,  and  Houston  v.  City  Bank,  6  How.  486.  In  this  con- 
nection the  petitioner  claims  that  Ray  v.  Norseworthy  was  rested  on  §  30  of  the 
act  of  1867,  which  gave  special  powers  with  reference  to  creditors  wholly  or  par- 
tially secured,  offering  proofs  of  debts  against  bankrupt  estates;  but  an  examina- 
tion of  the  opinion  shows  that  the  case  was  merely  supported  by  the  reference  to 
that  section,  and  that  the  first  section  of  the  act  was  regarded  as  wholly  suffi- 
cient. Nothing  cited  from  the  act  of  1841  in  In  re  Christy  vested  in  the  District 
courts  sitting  in  bankruptcy  any  greater  powers  than  are  found  in  the  provisions 
of  §  2  of  the  present  statute,  giving  them  jurisdiction  'at  law  and  in  equity,'  as 
■we  have  already  said,  and  authorizing  them  to  'cause  the  estates  of  bankrupts 
to  be  collected,  reduced  to  money,  and  distributed,'  and  to  'make  such  orders, 
issue  such  process,  and  enter  such  judgments,  in  addition  to  those  specifically 
provided  for,  as  may  be  necessary  for  the  enforcement  of  the  provisions'  of  the 
act." 

Sturgis  V.  Corbin,  15  A.  B.  R.  545,  141  Fed.  1  (C.  C.  A.  W.  Va.):  "The  order 
of  the  court  below  directing  a  sale  of  the  property  clear  of  all  liens,  claims  and 
incumbrances  was,  under  the  circumstances,  a  wise  exercise  of  judicial  discre- 
tion, being  such  action  as  the  Bankrupt  Act  contemplates  and  provides  for  in 
those  instances  where  the  nature  and  location  of  the  property  make  it  desirable 
in  the  interest  of  creditors  that  the  same  be  sold  as  soon  as  practicable.'' 

In  re  Roger  Brown  &  Co.,  28  A.  B.  R.  336,  196  Fed.  758  (C.  C.  A.  Iowa):  "The 
present  bankruptcy  law  makes  no  express  provision  for  sale  by  the  trustee  free 
of  incumbrance,  but  it  is  uniformly  held  that  he  may  be  autborized  to  so  sell 
if  there  are  reasonable  grounds  for  believing  that  more  could  be  realized  than 
the  amount  of  the  encumbrance.'' 

In  re  Kest,  11  A.  B.  R.  117,  128  Fed.  651  (D.  C.  Pa.):  "There  can  be  no  ques- 
tion as  to  the  authority  of  the  District  Court  *  *  *  _  This  is  essential  to 
a  complete  administration  of  the  bankrupt's  estate,  and  will  be  implied  from  the 
general  provisions  of  the  present  act,  even  though  not  expressly  given,  as  in 
the  preceding  Act  of  1867." 

In  re  Pittelkow,  1  A.  B.  R.  472,  92  Fed.  901  (D.  C.  Wis.):  "Upon  the  general 
question  of  jurisdiction,  I  am  of  the  opinion  that  the  District  Court  is  vested 
with  exclusive  jurisdiction  over  the  property  of  the  bankrupt,  and  with  suffi- 
cient equity  powers  to  have  all  claims  by  mortgagees  brought  in  and  adminis- 
tered; .that  sales  may  be  authorized,  under  proper  circumstances,  free  and  clear 
from  the  mortgages,  or  other  liens,  by  preserving  and  transferring  the  claims 
to  the  fund  thus  provided;  and  that  the  commencement  of  foreclosure  proceed- 
ings can  be  restrained  to  that  end." 
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In  re  Prince  &  Walter,  13  A.  B.  R.  678,  131  Fed.  546  (D.  C.  Pa.):  "But,  not- 
withstanding what  has  been  said  above  about  liens  unaffected  by  bankruptcy 
proceedings,  it  is  in  the  power  of  the  court  to  order  a  sale  clear  and  free  of  them, 
regardless  of  how  they  would  ordinarily  stand." 

And  it  may  be  sold  free,  even,  from  the  lien  of  taxes ;  ^  though  not  to- 
the  prejudice  of  the  state  or  municipality. 

And  the  power  of  the  bankruptcy  court  to  sell  free  and  clear  from  liens 
is  discretionary  and  not  subject  to  collateral  attack.* 

The  provisions  of  the  Bankruptcy  Act  that  valid  liens  shall  not  be  af- 
fected by  bankruptcy  proceedings  has  reference  only  to  the  validity  of  the 
contract,  and  not  to  the  remedy  nor  forum  for  enforcing  the  lienholder's 
rights,  which  may  be  changed  without  impairing  the  contractual  obliga- 
tion, providing  an  equally  adequate  and  efficient  remedy  is  substituted.''' 

§  1966.  Lienholder's  Consent  Not  Necessary. — And  it  does  not 
require  the  lienholder's  consent.^ 

It  is  clear  that,  by  agreement,  property  also  may  be  sold  clear  and  free 
and  the  liens  transferred  to  the  fund ;  *  and  the  agreement  may  be  implied.^** 

§  1967.  Sale  Clear  and  Free  Ordered  before  Validity  or  Priority 
of  Liens  Determined. — A  sale  free  and  clear  from  liens  may  be  ordered 
before  the  validity  and  priority  of  the  liens  have  been  determined,  the 
controversies  being  transferred  to  the  funds. ^^ 

In  re  Littlefield,  19  A.  B.  R.  18,  155  Fed.  838  (C.  C.  A.  N.  Y.) :  "A  court  of 
bankruptcy  has  jurisdiction  to  order  a  sale  of  a  bankrupt's  property  upon  which 
a  lien  is  asserted  without  first  determining  either  the  validity  or  amount  of  the- 
lien." 

In  re  Shoe  &  Leather  Reporter,  13  A.  B.  R.  348,  139  Fed.  588  (C.  C.  A.)r 
"After   a   full   investigation,   the    District   Court,    sitting   in    bankruptcy,    ordered 

5.  In  re  Prince  &  'Walter,  13  A.  B.  9.  In  re  Bourlier  Cornice  &  Roofing- 
R.  678,  131  Fed.  546  (D.  C.  Pa.);  In  re  Co.,  13  A.  B.  R.  585  (D.  C.  Ky.);  In  re 
Keller,  6  A.-B.  R.  351,  109  Fed.  131  (D.  Kronrot,  35  A.  B.  R.  738,  183  Fed.  653^ 
C.  Iowa).  (D.  C.  N.  Y.);  obiter,  In  re  Zehner,  37 

6.  Equitable  Trust  Co.  v.  Vanderbilt  A.  B.  R.  536,  193  Fed.  787  (D.  C.  La.). 
Realty  Co.,  31  A.  B.  R.  834  (N.  Y.  Sup.  10.  Chauncey  v.  Dyke  Bros.,  9  A.  B^ 
Ct.  App.  Div.).  R.  444,  119  Fed.  1  (C.  C.  A.  Ark.);  In 

7.  In  re  Zehner,  37  A.  B.  R.  536,  193  re  Chambersburg  Mfg.  Co.,  26  A.  B.  R^ 
Fed.  787  (D.  C.  La.).  107,  190  Fed.  411  (D.  C.  Pa.). 

8.  Geo.  Carroll  &  Bro.  Co.  v.  Young,  11.  In  re  Granite  City  Bank,  14  A.. 
9  A.  B.  R.  643,  119  Fed.  577  (C.  C.  A.  B.  R.  405,  408,  137  Fed.  818  (C.  C.  A.. 
Pa.).  See  most  of  the  cases  cited  in  Iowa,  affirming  In  re  'VVilka,  13  A.  B. 
the  preceding  paragraph,  §  1965.  In  re  R.  727);  In  re  Union  Trust  Co.,  9 
Dana,  31  A.  B.  R.  683,  167  Fed.  529  (C.  A.  B.  R.  767,  113  Fed.  937  (C.  C.  A.. 
C.  A.),  quoted  at  §  1885;  obiter.  In  re  Mass.);  instance.  In  re  'Waterloo  Or- 
Allert,  23  A.  B.  R.  101,  173  Fed.  691  (D.  gan  Co.,  9  A.  B.  R.  427,  118  Fed.  904 
C.  N.  Y.);  In  re  Kinsey  Co.,  35  A.  B.  (D.  C.  N.  Y.);  Mason  v.  'Wolkowich,  IT 
R.  651,  184  Fed.  694  (C.  C.  A.  Ohio);  A.  B.  R.  709,  150  Fed.  699  (C.  C.  A.  N. 
In  re  Howard,  31  A.  B.  R.  251,  207  Fed.  Y.) ;  In  re  Tucker  (Tucker  v.  Curtin), 
403  (D.  C.  N.  Y.);  obiter,  In  re  Cham-  18  A.  B.  R.  378,  153  Fed.  91  (C.  C.  A. 
bersburg  Mfg.  Co.,  36  A.  B.  R.  107,  190  N.  Y.),  although  in  this  case  the  deci- 
Fed.  411  (D.  C.  Pa.),  quoted  at  §  1971.  sion  does  not  show  on  its  face  ^hat  the 
Contra,  In  re  Fite,  31  A.  B.  R.  308  (Ref.  point  was  decided — only  by  reference: 
Pa.).  to  Mason  v.  'Wolkowich. 
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a  sale  of  all  the  assets,  leaving  all  questions  as  to  what  portions  thereof  are 
covered  by  the  mortgage  and  are  not  covered  by  it  to  be  afterwards  ascer- 
tained and  determined.  Therefore,  so  far  as  the  main  issue  is  concerned,  the 
District  Court  rested  securely  on  our  decision  in  Union  Trust  Company,  Pe- 
titioner.'' 

§  1968.  But  Not  Where  Lienholder  Who  Desires  to  Bid,  Ob- 
jects.— But  a  sale  free  and  clear,  before  the  priority,  validity  and  extent 
of  liens  have  been  determined,  should  not  be  ordered  over  the  objection  of 
a  lienholder  who  might  desire  to  bid  and  use  the  ascertained  value  of  his 
lien  in  part  payment  of  the  purchase  price. ^^ 

§  1969.  Sale    Subject  to    Some    Liens,    Free  from    Others.— The 

sale  may  be  ordered  subject  to  some  liens  and  free  from  others ;  ^^  and 
failure  to  mention  a  lien  makes  the  sale  subject  thereto. ^^ 

§  1970.  Order  Should  Provide  for  Transfer  of  Rights  to  Pro- 
ceeds.— In  selling  free  from  liens  the  order  of  sale  should  provide  for 
the  transfer  of  the  liens  to  the  proceeds. ^^ 

In  re  Kohl-Hepp  Brick  Co.,  23  A.  B.  R.  823,  176  Fed.  340  (C.  C.  A.  N.  Y.) : 
"This  order  was  made  after  appellants  had  given  notice  of  their  alleged  lien, 
but  it  makes  no  provision  for  the  imposition  of  such  lien  on  the  proceeds  of  sale. 
Under  the  authorities  such  provisions  are  essential." 

§  1971.  No  Sale  Free  and  Clear  unless  Reasonable  Prospect  of 
Surplus  Appear  or  Lienholder  Requests.^The  bankruptcy  court  gen- 
erally will  not  order  a  sale  free  from  liens  unless  there  is  a  reasonable 
prospect  that  a  surplus  will  be  left  for  general  creditors,  or  some  lien- 
holder requests  it:  that  the  interests  of  the  general  creditors  will  be  ad- 
vanced and  the  interests  of  lienholders  not  injuriously  affected.^® 

12.  In  re  Saxton  Furnace  Co.,  14  A.  chaser   Instead    of   Proceeds,   When. — 

B.    R.  483    (D.  C.  Pa.);    In  re  Fayette-  In    one    case    the    court    relegated    the 

ville,  etc.,  Co.,  28  A.  B.  R.  307,  197  Fed.  landlord  to  his  rights  against  the  pur- 

180  (D.  C.  Ark.)'.  chaser  of  the  leasehold  rather  than  pay- 

13.  Instance,  ordered  sold  subject  to  ing  him  his  lien  out  of  the  proceeds  of 
first  mortgage,  free  as  to  second  mort-  the  sale  of  the  property  on  the  prem- 
gage,.  taxes  (circumstances  as  to  taxes  ises.  In  re  Varley  &  Bauman  Co.,  26 
peculiar,  however)  and  other  liens.  In  A.  B.  R.  104,  188  Fed.  761  (D.  C.  Ala.). 
re  Prince  &  Walter,  12  A.  B.  R.  675,  16.  In  re  Cogley,  5  A.  B.  R.  731,  107 
131  Fed.  546  (D.  C.  Pa.).  Fed.    73    (D.    C.    Iowa);    obiter.    In    re 

14.  In  re  Foundry  &  Machine  Co.,  Keet,  11  A.  B.  R.  117,  128  Fed.  651  (D. 
17  A.  B.  R.  293  (D.  C.  Wis.);  In  re  C,  Pa.);  In  re  Gibbs,  6  A.  B.  R.  485,  109 
Crowell,  29  A.  B.  R.  309,  199  Fed.  659  Fed.  627  (D.  C.  Vt.);  In  re  Barber,  3 
(D.  C.  Mass.).  Compare,  McKay  v.  A.  B.  R.  306,  97  Fed.  547  (D.  C.  Minn.) ; 
Hamill,  26  A.  B.  R.  164,  185  Fed.  11  In  re  Shaeffer,  5  A.  B.  R.  348,  105  Fed. 
(C.  C.  A.  Pa.),  where  all  parties  con-  353  (D.  C.  Pa.);  [1867]  In  re  Dillard,  2 
cerned  in  the  sale  considered  it  as  be-  Hughes  190,  Fed.  Cases,  No.  3,912;  in- 
ing  made  free  from  all  liens.  stance.    In    re  Alden,    16    A.  B.  R.  380 

15.  In  re  Goldsmith,  9  A.  B.  R.  419,  CRei.  Ohio.);  In  re  Fayetteville 
118  Fed.  763  (D.  C.  Tex.),  quoted  at  Wagon-Wood  &  Lumber  Co.,  28  A.  B. 
§  1971;  obiter,  In  re  Vulcan  F'd  &  R.  307,  197  Fed.  180  (D.  C.  Ark.);  In  re 
Mach.  Co.,  24  A.  B.  R.  825,  180  Fed.  Rose,  26  A.  B.  R.  753,  193  Fed.  815  (D. 
671    (C.  C.    A.  Pa.),    quoted  at    §  1993.  C.  Ky.);  In  re  Roger  Brown  &  Co.,  28 

Selling    Free   from   Landlord's    Lien,  A.    B.    R.  336,    196    Fed.  758    (C.  C.  A. 

Landlord    Required  to    Look   to   Pur-  Iowa) ;  In  re    Holmes  Lumber    Co.,  26 
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Obiter,  In  re  Roger  Brown  Co.,  38  A.  B.  R.  336,  196  Fed.  758  (C.  C.  A.  Iowa): 
"If  such  property  is  so  encumbered  that  nothing  can  be  realized  above  the 
encumbrance  it  is  the  duty  of  the  trustee  to  abandon  the  property,  but  in  this 
case  the  property  was  appraised  at  fifteen  thousand  dollars  and  the  trustee  and 
referee  both  had  reason  to  think  something  would  be  realized  above  the  mort- 
gage." 

Obiter,  In  re  New  England  Piano  Co.,  9  A.  B.  R.  770,  123  Fed.  937  (C.  C.  A. 
Mass.) :  "It  is  true  that,  ordinarily,  the  court  in  bankruptcy  ought  not  to  inter- 
fere in  this  way  where  it  is  apparent  that  the  estate  has  no  equity  of  redemp- 
tion of  value,  but  this  cannot  be  held  to  be  universally  true  for  reason  which 
we  have  no  occasion  to  state." 

In  re  Chambersburg  Mfg.  Co.,  26  A.  B.  R.  107,  190  Fed.  411  (D.  C.  Pa.) :  "The 
exceptants  reply  that  they  should  not  be  obliged  to  contribute  of  their  security 
since  they  have  steadfastly  protested  to  its  discharge  by  sale.  While  the  bank- 
ruptcy court  had  the  authority  to  discharge  the  lien  without  their  consent,  and 
order  certain  costs  incident  to  the  same  paid  out  of  the  fund,  notwithstanding, 
this  is  a  power  which  is  exercised  with  great  care  and  caution,  and  any  defalca- 
tion for  costs  and  fees  is  jealously  guarded." 

In  re  Pittelkow,  1  A.  B.  R.  472,  93  Fed.  901  (D.  C.  Wis.):  "It  is,  however, 
the  duty  of  the  court  to  consider  the  interests  of  mortgagees  and  other  secured 
creditors  as  well  as  those  of  the  general  creditors;  and  unless  it  is  apparent 
(1)  that  the  mortgaged  premises  in  the  given  case  will  probably  realize  upon 
a  sale  an  amount  substantially  in  excess  of  the  mortgage,  and  (3)  that  there 
are  no  complications,  by  dower  rights,  conveyances,  or  othei-  conditions,  which 
require  foreclosure  under  the  mortgage,  the  power  to  proceed  summarily  by 
sale,  including  the  interest  of  the  mortgagee,  should  not  be  exercised. 

In  re  Styer,  3  A.  B.  R.  424,  98  Fed.  290  (D.  C.  Pa.):  "Assuming  *  *  * 
that  such  power  exists,  it  is  clear  that  the  sale  should  not  be  ordered  unless 
the  court  is  satisfied  that  the  interest  of  general  creditors  would  be  thus  ad- 
vanced, and  that  the  interest  of  the  lien  creditors  would  not  be  injuriously  af- 
fected." 

In  re  Goldsmith,  9  A.  B.  R.  426,  118  Fed.  763  (D.  C.  Tex.):  "In  the  admin- 
istration of  bankruptcy  estates  it  has  been  the  rule  to  carefully  consider  whether 
there  is  a  probable  interest  in  incumbered  property  for  the  general  creditors; 
if  it  be  decided  there  is,  then  to  sell  same,  after  notice,  either  subject  to  or  free 
from  incumbrance,  as  conditions  may  indicate.  If  sold  free  from  incumbrance, 
it  ought  to  be  provided  that  such  incumbrances,  and  liens  as  may  be  found  to 
exist  should  attach  to  the  proceeds  of  the  sale.  If  it  be  decided  there  is  no 
interest  for  the  general  creditors,  then  the  bankruptcy  court  should  not  under- 
take to  administer  the  property  for  an  absent  lienor.  To  undertake  its  adminis- 
tration is  an  abuse  of  discretion  justly  condemned  by  the  authorities." 

But  where  the  validity  of  liens,  or  the  extent  of  liens  upon  after-acquired 
property,  is  in  dispute,  in  suqh  way  that  the  question  of  a  possible  surplus 
is  in  doubt,  sale,  free  and  clear,  will  be  ordered. ^'^ 

A.  B.  R.  119,  189  Fed.  178  (D.  C.  Ala.);  671    (C.  C.    A.  Pa.)    quoted  at  §    1993; 

In  re  Arden,  26  A.  B.  R.  684,  188  Fed.  compare,  where  trustee  disputed  valid- 

475   (D.  C.  N.  Y.).  Compare,  Equitable  ity  of  mortgage.  In  re  Zehner,  27  A.  B. 

Trust  Co.  V.  Vanderbilt  Realty  Co.,  31  R.  536,  193  Fed.  787  (D.  C.  La.). 

A.  B.  R.  834  (N.  Y.  Sup.  Ct.  App.'Div.);  17.  In  re  New  England  Piano  Co.,  9 

inferentially  merely,  In  re  Vulcan  F'dy  A.    B.    R.    773,    122    Fed.    937  (C.  C.  A. 

&  Mach.  Co.,  24  A.  B.  R.  825,  180  Fed.  Mass.). 
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And  the  court  may,  in  its  discretion,  order  a  sale  free  and  clear  of  liens, 
although  the  encumbrances  thereon  equal  the  value  of  the  property.^^ 

In  re  Keet,  11  A.  B.  R.  117,  128  Fed.  651  (D.  C.  Pa.):  "It  is  not  therefore  a 
matter  of  power,  but  of  discretion,  and  while,  ordinarily,  the  latter  will  not  be 
exercised  in  favor  of  a  sale  where  the  encumbrances  equal  the  value  of  the  prop- 
erty *  *  *  yet  there  are  considerations  in  the  present  instance  which  seem 
to  make  it  desirable." 

A  sale  clear  and  free  of  liens  will  be  ordered,  if  a  reasonable  prospect 
of  surplus  for  general'  creditors  appears,  other  things  being  equal. 

■  In  re  Zehner,  27  A.  B.  R.  537,  193  Fed.  787  (D.  C.  La.):  "However,  the  ap- 
plication is  for  leave  to  foreclose  in  the  state  court  and  the  trustee  has  not 
seen  fit  to  abandon  the  mortgaged  property.  On  the  contrary,  he  strenuously 
asserts  there  is  a  considerable  equity  in  it  that  will  benefit  the  general  fund,  and 
he  does  not  admit  the  validity  of  the  petitioner's  mortgage.  *  *  *  The  ju- 
risdiction of  the  state  court  to  sell  the  property  of  the  bankrupt  even  after  ad- 
judication is  concurrent  with  that  of  the  federal  court,  and  the  latter  jurisdic- 
tion is  only  exclusive  by  reason  of  its  custody  of  the  res.  *  *  *  But  it  seems 
to  me,  however,  that  in  all  cases  where  it  is  probable  that  a  surplus  will  be 
realized  over  and  above  the  liens  and  mortgages,  or  even  in  doubtful  cases,  it 
would  be  better  for  all  parties  concerned  that  the  property  be  sold  through  the 
bankruptcy  court." 

But  the  costs  of  such  sale  must  be  taken  from  the  fund  realized  from 
the  encumbered  property,  and  must  not  be  taken  from  general  creditors. i® 

The  time  to  object  to  a  sale  free  and  clear  is  before  the  sale,  and  par- 
ties are  not  entitled  to  wait  until  afterwards. 

It  was  he'ld  in  one  case,  to  be  sure,  that  the  Amendment  of  1910  to 
Bankruptcy  Act,  §  48,  providing  for  commissions  on  amounts  paid  to  lien- 
holders,  as  well  as  to  others,  is  not  applicable  to  cases  where  the  property 
brings  "largely  less"  than  the  concededly  valid  encumbrances,  the  court 
arguing  that  such  deficiency  is  itself  prima  facie  proof  that  the  bankruptcy 
court  had  not  "rightfully  exercised  its  jurisdiction  to  sell  free  from  liens;" 
but  it  would  seem  that  the  objection  to  such  sale  should  have  been  by  the 
lienholder  at  the  start,  when  first  summoned  into  court,  according  to  the 
ordinary  rules,  or  at  any  rate  before  the  sale  had  been  made;  and  that  his 
failure  so  to  object  was  itself,  rather,  prima  facie  proof,  and  at  least  an 
admission  by  the  lienholder,  that  the  sufficiency  or  insufficiency  of  the 
price  likely  to  be  obtained  was  so  entirely  unknown  and  unascertainable 
that  it  would  be  a  proper  exercise  of  the  bankruptcy  court's  jurisdiction  to 
order  a  sale. 

In  re  Foster,  25  A.  B.  R.  96,  181  Fed.  703  (D.  C.  Vt):  "Property  of  a  bank- 
rupt, incumbered  by  mortgage  liens  given  in  good  faith  and  duly  recorded  more 

18.  In  re  Cogley,  5  A.  B.  R.  731,  107  review.     In  re  Throckmorton,  28  A.  B. 

Fed.  73   (D.  C.   Iowa).  R.  487,   196   Fed.  656   (C.   C.   A.   Ohio). 

And  it  has  been  held  that  the  judicial  19.  In  re  Cogley,  5  A.  B.  R.  731,  107 

discretion  so  exercised  is  not  subject  to  Fed.  73   (D.  C.  Iowa). 

2  R  B— 62 
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than  four  months  before  the  filing  of  the  petition  in  bankruptcy,  should  be 
carefully  inquired  into  before  an  order  of  sale  is  made,  and  it  should  ap- 
pear that  such  liens  will  not  be  affected  by  the  sale  and  the  bankrupt  estate 
will  be  benefited  thereby  provided,  as  in  this  case,  the  mortgagee  makes  no 
claim  against  the  bankrupt  estate." 

§  1972.  Parties  Relegated  to  State  Court  Where  Foreclosure 
Necessary  to  Bar  Rights  Not  within  Jurisdiction  of  Bankruptcy 
Court. — But  where  foreclosure  is  necessary  to  bar  rights  which  cannot 
be  brought  before  the  bankruptcy  court,  the  bankruptcy  court  will  rele- 
gate the  parties  to  the  state  courts. 2** 

Obiter,  In  re  Pittelkow,  1  A.  B.  R.  473,  92  Fed.  901  (D.  C.  Wis.):  "Certainly, 
if  foreclosure  is  necessary  to  bar  rights  which  cannot  be  brought  before  the 
court  of  bankruptcy  proceedings,  the  mortgagee  should  have  leave  to  that  end, 
on  proper  showing  of  cause;  otherwise,  he  would  be  compelled  to  bid  for  the 
protection  of  his  mortgage  interest,  without  the  benefits  of  complete  fore- 
closure." 

Or,  at  any  rate,  will  permit  the  parties  to  resort  to  the  State  courts  to 
effect  the  foreclosure. 

In  re  Victor  Color  &  Varnish  Co.,  23  A.  B.  R.  177,  175  Fed.  1023  (C.  C.  A. 
N.  Y.) :  "We  are  clearly  of  the  opinion  that  the  holder  of  the  chattel  mort- 
gage was  entitled  to  have  his  day  in  court,  in  a  suit  to  foreclose  it,  and  that 
so  much  of  the  order  as  refused  him  leave  to  begin  such  a  suit,  on  the  ground 
that  the  property  was  in  the  hands  of  a  receiver  in  bankruptcy,  must  be  reversed. 
It  was  entirely  proper,  however,  for  the  bankruptcy  court  to  refuse  to  give 
petitioner  immediate  possession  of  the  property;  it  should  remain  in  the  cus- 
tody of  the  receiver  till  the  suit  is  determined,  although,  of  course,  if  all 
parties  agree,  it  may  be  sold  and  the  proceeds  held  by  the  receiver.  Order 
modified." 

The  bankruptcy  court  has  power  to  sell  free  from  liens,  but  not  to  "fore- 
close." 21 

Thus,  it  is  possible  for  the  bankruptcy  court  to  sell  assets  free  from 
liens,  transferring  the  liens  to  the  proceeds  of  sale,  and  at  the  same  time 
allow  the  lienholder  to  maintain  a  suit  to  foreclose  his  lien  in  the  State 
court.22 

§  1973,  Also,  Where  Inchoate  Dower  Outstanding. — Also,  where 
the  wife's  inchoate  dower  is  outstanding,  the  parties  may  be  relegated  to 
the  state  court  where  inchoate  dower  can  be  cut  ofif.^^ 

20.  In  re  Shaefifer,  5  A.  B.  R.  248,  104  C.  Ore.").  Compare,  though  merely  in- 
Fed.  973  (D.  C.  Pa.).  In  re  Fayetteville  ferentially,  In  re  Chambersburg  Mfg. 
Wagon-Wood  &  Lumber  Co..  28  A.  B.  Co.,  26  A.  B.  R.  107,  190  Fed.  411  (D. 
R.  307,  197  Fed.  180  (D.  C.  Ark.).  Com-  C.  Pa."). 

pare,  analogously,  ante,  §§  1584,  1584J-2,  22.  Instance,  on  the  facts,  In  re  Clo- 

1806;  but  also  compare,  §  1813.  ver    Creamery    Ass'n,  23  A.   B.  R.  884, 

21.  Compare,      inferentially,     Good-       176  Fed.  907  (C.  C.  A.  Wis.). 

nough  Mercantile  &  Stock  Co.  v.  Gallo-  23.  In  re  Shaeffer,  5  A.  B.  R.  248,  104 

way,  19  A.  B.  R.  244,  156  Fed.  504  (D.       Fed.  973  (D.  C.  Pa.). 
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§  1974.  But,  if  Wife  Consents,  Sale  May  Be  Made  Free  from 
Dower. — But,  if  the  wife  consents,  a  sale  may  be  ordered  in  the  bankruptcy 
court  free  from  her  inchoate  dower  rights,  and  she  may  be  compensated 
•therefor  out  of  the  proceeds.^*     And  this  practice  is  approved. 

Savage  v.  Savage,  15  A.  B.  R.  599,  141  Fed.  346  (C.  C.  A.  Va.) :  "With  re- 
gard to  the  objection  urged  against  the  order  to  sell  bankrupt's  remaining  real 
estate  free  from  the  wife's  contingent  right  of  dower,  it  is  sufficient  to  say 
that  it  is  nearly  always  desirable,  in  making  sale  of  a  bankrupt's  real  estate,  if 
the  wife  will  consent,  to  sell  free  from  her  inchoate  right  of  dower,  and  to 
compensate  her  by  a  fair  allowance  out  of  the  proceeds  for  her  release  of  that 
right.  It  is  common  practice  to  do  so  when  it  is  possible,  and  we  think  the 
practice  is  to  be  approved,  as  it  gives  the  purchaser  an  unincumbered  title, 
and  ordinarily  results  in  advantage  to  creditors  by  obtaining  a  better  price  for 
a  clear  title  than  can  be  obtained  for  property  the  title  to  which  is  clouded  by 
such   a  possible   incumbrance." 

And  where  she  does  consent,  then  the  value  of  her  dower  right  is  to  be 
computed  in  accordance  with  state  law.^^  Where  the  wife  gives  consent 
to  such  sale,  she  may,  on  sale  being  made,  be  compelled  to  execute  a  formal 
release  of  the  dower.^* 

§  1974^.  Otherwise  Where  Dower  Not  Good  against  Levjdng 
Creditor. — But  where,  as  in  Pennsylvania,  dower  is  not  good  against  a 
levying  creditor,  it  will  not  be  available  against  the  trustee,  since  the  Amend- 
ment of  1910  to  §  47  (a)  (2)  gives  the  trustee  the  rights  and  remedies  of 
a  creditor  armed  with  process ;  and  in  such  states  the  property  may  be  sold 
free  and  clear  of  dower.^'^ 

§  1975.  Referee  May  Order  Sale  Free  from  Liens. — The  referee 
may  order  the  sale  free  from  liens  and  the  transfer  of  the  hens  to  the  pro- 
ceeds of  the  sale. 2^ 

24.  In  re  Acretelli,  21  A.  B.  R.  537,  28.  Obiter,  In  re  Foundry  &  Machine 
173  Fed.  131  (D.  C.  N.  Y.).  Instance,  Co.,  17  A.  B.  R.  393  (D.  C.  Wis.);  ob- 
In  re  Lingafelter,  24  A.  B.  R.  656,  181  iter,  Chauncey  v.  Dyke  Bros.,  9  A.  B.  R. 
Fed.  24  (D.  C.  A.  Ohio);  instance,  In  444,  119  Fed.  1  (C.  C.  A.  Ark.,  affirming 
re  Hays,  24  A.  B.  R.  669,  181  Fed.  674  In  re  Matthews,  6  A.  B.  R.  96);  In  re 
(C.  C.  A.  Ohio.).  Sanborn,  3  A.  B.  R.  54,  96  Fed.  551  (D. 

25.  In  re  Forbes,  7  A.  B.  R.  43  (Ref.  C.  Vt.);  In  re  Styer,  3  A.  B.  R.  424,  98 
Ohio),  computed  on  equity  of  redemp-  Fed.  290  (D.  C.  Pa.);  In  re  Matthews, 
tion  in  Ohio,  whenever  purchase  6  A.  B.  R.  96,  109  Fed.  603  (affirmed 
money  mortgage  exists.  In  re  Haw-  sub.  nom.  Chauncey  v.  Dyke  Bros.,  9  A. 
kins,  9  A.  B.  R.  598  (D.  C.  R.  I.),  com-  B.  R.  444,  119  Fed.  1,  C.  C.  A.  Ark);  In 
puted  on  entire  value  of  the  land  pay-  re  Kellogg,  7  A.  B.  R.  633,  113  Fed.  120- 
able  out  of  the  equity  of  redemption.  132  (D.  C.  N.  Y.);  In  re  Pittelkow,  1  A. 

26.  In  re  Acretelli,  21  A.  B.  R.  537,  B.  R.  472,  93  Fed.  901  (D.  C.  Wis.) ;  In 
173  Fed.  121  (D.  C.  N.  Y.):  "The  right  re  Granite  City  Bank,  14  A.  B.  R.  404, 
to  make  the  sale  presupposes  the  137  Fed.  818  (C.  C.  A.  Iowa,  affirming 
power  to  compel  it  (the  consent  once  In  re  Wilka,  13  A.  B.  R.  737);  inferen- 
given)."  tially.  In  re  Saxon  Furnace  Co.,  14  A. 

27.  In  re  Codori,  30  A.  B.  R.  453,  207       B.  R.  483,  136  Fed.  697  (D.  C.  Pa.). 
Fed.     784     (D.    C.    Pa.),    quoted    at    §  Instances,   In  re   Goldsmith,  9  A.   B. 
116614;    Instance,   In   re   Freedman,   29       R.  419,  118  Fed.  763  (D.  C.  Tex.);  In  re 

A.  B.   R.   135    (Ref.   Pa.   affirmed  31  A.       Prince    &  Walter,  13  A.  B.  R.  675,  131 

B.  R.  53,  —  Fed.  —  D.  C).  Fed.  546  (D.  C.  Pa.);  In  re  New  Eng- 
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In  re  Waterloo  Organ  Co.,  9  A.  B.  R.  427  (D.  C.  N.  Y.) :  "It  is  in  the 
province  of  the  referee  to  direct  the  manner  of  sale  free  and  clear  from  in- 
cumbrances, and  he  may  preserve  and  transfer  bona'  fide  liens  to  the  fund, 
arising  from  the   same." 

§  1976.  Even  Free  from  Lien  of  Taxes. — Even  free  from  the  lien 
of  taxes.29 

§  1977.  Even  before  Validity  and  Priority  of  Liens  Determined. 

— Even  before  the  validity  of  liens  and  their  priority  have  been  deter- 
mined.^" But  not  where  there  is  objection  and  one  of  the  lienholders  may 
desire  to  bid  on  the  property  and  use  the  value  of  his  lien  in  part  payment 
of  the  purchase  price.^^ 

§  1978.  Even  Where  Located  Outside  of  State,  Provided  Prop- 
erty Be  Personalty  and  in  Actual  Custody. — Even  where  located  out- 
side the  state,  at  any  rate  where  the  property  is  personalty,  and  is  reduced 
to  the  actual  custody  of  the  trustee.^^ 

§  1979.  And  Consent  of  Parties  Not  Necessary. — And  consent  of 
parties  is  not  necessary  before  the  referee  may  act.^^ 

The  property  may  be  sold,  by  consent,  free  from  exemptions,  and  the 
exemptions  paid  out  of  the  proceeds.^*  But  such  sale  of  exempt  property 
by  consent  of  parties  will  not  dispense  with  the  requirements  of  §  7  (a) 
that  the  bankrupt  shall  make  formal  claim  in  Schedule  B  (5)  therefor. 

§  1980.  Notice  to  Lienholders  Requisite. — Notice  must  be  given  to 
the  lienholders.^^ 

In  re  Noel,  14  A.  B.  R.  720,  137  Fed.  694   (D.   C.  Md.) :     "That  court  having 

land  Piano  Co.,  9  A.  B.  R.  767,  122  Fed.  33.    Impliedly,     In    re     Granite    City 

937    (C.  C.    A.  Mass.);  Carriage  Co.  v.  Bank,  14  A.  B.  R.  404,  137  Fed.  818  (C. 

Solanas,  6  A.  B.  R.  225,  108  Fed.  533  (D.  C.    A.  Iowa,    affirming  In    re  Wilka,  12 

C.    La.);    In  re    Rosenberg,  8    A.  B.  R.  A.  B.  R.  727,  131  Fed.  904).     Compare, 

624,    116    Fed.  402   (D.    C.  Pa.);  In    re  to  same  effect,  ante,  §  1886. 

Keller,  6  A.  B.  R.  351,  109  Fed.  131  (D.  34.  See  cases  cited  under  this  head  in 

C.    Iowa) ;    McNair   v.    Mclntyre,    7   A.  the     chapter     treating     of    exemptions, 

B.    R.  638,    113  Fed.    113   (C.    C.  A.  N.  ante,  §  1089.     Also,  see  In  re  Prince  & 

Car.);  In  re  Miner's  Brewing  Co.,  20  A.  Walter,    12  A.    B.  R.    675,  131  Fed.  546 

B.  R.  717,    162    Fed.    327    (D.    C.  Pa.).  (D.  C.  Pa.). 

See  ante,  §  1888.  35.  See  ante,  §  1889.  United  Sheet  & 

29.  In  re  Prince  &  Waher,  12  A.  B.  Tin  Plate  Co.  v.  Hess,  20  A.  B.  R.  254, 
R.  675,  131  Fed.  546  (D.  C.  Pa.);  In  re  159  Fed.  889  (C.  C.  A.  Ohio),  quoted 
Keller,  6  A.  B.  R.  351,  109  Fed.  131  (D.  at  §  1889;  In  re  Kohl-Hepp  Brick  Co., 

C.  Iowa).  23  A.  B.  R.  822,  176  Fed.  340   (C.  C.  A. 

30.  Impliedly,  In  re  Granite  City  Bk.,  N.  Y.),  quoted  also,  at  §  1970;  obiter, 
14  A.  B.  R.  405,  137  Fed.  818  (C.  C.  A.  In  re  Torchia,  26  A.  B.  R.  188,  185  Fed. 
Iowa).  In  re  Manistee  Watch  Co.,  576  (D.  C.  Pa.),  quoted  at  §  1990;  In  re 
28  A.  B.  R.  316,  197  Fed.  455  (D.  C.  Sanborn,  3  A.  B.  R.  54,  96  Fed.  551  (D. 
Mich.).  C.  Vt.) ;  In  re  Saxton  Furnace  Co.,  14 

31.  In  re  Saxton  Furnace  Co.,  14  A.  A.  B.  R.  483,  136  Fed.  697  (D.  C.  Pa.); 
B.  R.  483,  136  Fed.  697  (D.  C.  Pa.).  obiter.  In  re  Gerdes,  4  A.  B.  R.  347,  102 

32.  In  re  Wilka,  13  A.  B.  R.  727,  131  Fed.  318  (D.  C.  Ala.).  See  cases  cited 
Fed.  904  (D.  C.  Iowa,  affirmed  sub  nom.  ante,  under  "Marshaling  of  Liens,"  § 
In  re  Granite  City  Bk.,  14  A.  B.  R.  404,  1963,  et  seq. 

137   Fed.  818). 
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possession  of  the  property,  has  jurisdiction,  upon  notice  to  those  claiming  to 
have  liens  and  incumbrances  upon  it,  to  order  the  property  to  be  sold  by  the 
trustees  free  of  all  incumbrances,  if  the  court,  in  its  discretion,  should  deter- 
mine that  such  a  sale  was  for  the  benefit  .of  the  unsecured  creditors;  and 
after  such  a  sale,  having  in  its  control  the  fund  arising  from  the  sale,  it  would 
have  jurisdiction  to  determine  the  conflicting  claims  of  the  parties  whose 
lien  had  been  displaced  as  to  the  property  sold,  and  transferred  to  the  fund 
in  the  court." 

In  re  Foundry  &  Machine  Co.,  17  A.  B.  R.  393,  147  Fed.  828  (D.  C.  Wis.): 
"Notice  to  the  lien  creditors  of  the  application  for  sale  must  not  only  be  given 
but  the  record  must  disclose  affirmatively  that  every  creditor  whose  lien  will 
be   discharged  by  the  sale  has   received   due   notice   of  the   application." 

And  a  sale  cannot  divest  the  lien  of  a  creditor  unless  he  has  been  given 
such  notice,  and  unless  the  sale  has  been  made  free  therefrom. ^^ 

In  re  Kohl-Hepp  Brick  Co.,  23  A.  B.  R.  822,  176  Fed.  340  (C.  C.  A.  N.  Y.) : 
"This  order  was  made  after  appellants  had  given  notice  of  their  alleged  lien, 
but  it  makes  no  provision  for  the  imposition  of  such  lien  on  the  proceeds 
of  sale.  Under  the  authorities  such  provisions  are  essential.  *  *  *  It  is 
unfortunate  to  have  to  reverse  the  order  at  this  late  stage  of  the  proceed- 
ings, but  the  power  to  displace  liens  is  a  drastic  one,  and  should  be  exercised 
only  with  scrupulous  attention  to  secure  the  lienor  specific  notice  and  full 
opportunity   to    protect   his    interests."      Quoted    further    at    §    1979. 

Even  though  the  claim  of  lien  be  considered  "frivolous"  the  claimant 
should  be  given  notice.^'^ 

Although,  without  notice,  the  sale  doubtless  would  not  be  invalid  but 
would  simply  be  a  sale  subject  to  whatever  rights  the  claimant  might  suc- 
ceed in  establishing. 

§  1981.  No  Established  Form  for  Notice.— There  is  no  established 
form  for  such  notice.  It  need  not  be  in  conformity  with  the  summons  or 
subpoena  of  plenary  actions,  unless  required  to  be  so  by  local  rule  of  court. ^* 
Yet  notice  by  mail  undoubtedly  would  be  insufficient,  on  default,  to  cut  off 
rights. 

36.  See  ante,  §  1889.  Bassett  v.  Thac-  was  at  any  rate  irregularity  and  great 

kera,  16  A.  B.  R.  787,  72  N.  J.  L.  81,  60  informality,  the  court  reversed  the  ref- 

Atl.  39;  In  re  Foundry  &  Machine  Co.,  eree  for  holding  that  a  lienholder  was 

17  A.  B.  R.  293  (D.  C.  Wis,).  relegated   to   the   purchaser   where   the 

Consent  of  Lienholder's  Attorney. —  purchaser  had  thought  he  was  buying 

Instance,    where    held   insufficient    be-  clear  and  free  and  had  paid  full  value 

cause    record  fails  to    show  authority:  and  the  lienholder  had  been   active   in 

In  re  Foundry  &  Machine  Co.,  17  A.  B.  aiding  the  sale  and  had  shared  the  pur- 

R.  294  (D.  C.  Wis.).  chaser's  belief,  the  reviewing  court  giv- 

Equitable     Trust    Co.    v.    Vanderbilt  ing    the    lienholder  a    lien  on  the  pro- 
Realty  Co.,  31  A.  B.  R.  834  (N.  Y.  Sup.  ceeds.     McKay  v.   Hamill,  26  A.   B.   R 
Ct.  App.   Div.).   Notice  to  trustees  for  164,  185  Fed.  11  (C.  C.  A.  Pa.), 
bondholders    and    his    appearance    held  37.  In  re  Kohl-Hepp  Brick  Co.,  23  A 
sufficient.  B.  R.  822,  176  Fed.  340  (C.  C.  A.  N.  Y.). 

No  Notice  on  Lienholder,  No  Plead-  38.   Compare,   evidently,   In  re   Cran- 
ing of  Lien  Order  Silent,  Yet  Purchase  ite  City  Bk.,  14  A.  B.  R.  404  (C.  C.  A. 
Protected  and   Lienholder   Given   Lien  Iowa). 
on  Proceeds. — In  one  case  where  there 
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§  1982.  "Order  to  Show  Cause,"  Approved  Form  of  Notice.— 

An  "order  to  show  cause"  why  a  certain  act  should  not  be  done,  or  a  cer- 
tain course  pursued,  is  the  regular  and  approved  method  of  giving  notice 
of  contemplated  action  to  parties  to  proceedings  in  bankruptcy,  and  would 
probably  be  the  most  appropriate  form  of  notice  in  the  marshaling  of  liens 
and  sale  of  land.^® 

§  1983.  Record  of  Referee  to  Show  Notice  and  to  Whom  Given. 

— And  the  record  of  the  referee  should  show  not  only  that  due  notice  was 
given,  but  what  kind  and  length  of  notice  were  given.*" 

And  to  whom  the  notice  was  given,  mentioning  specially  the  lienholders 
and  others  claiming  to  hold  interests  in  the  property. 

In  re  Saxton  Furnace  Co.,  14  A.  B.  R.  483,  136  Fed.  697  (D.  C.  Pa.): 
"Moreover,  the  record  should  show  aflfirmatively  that  every  creditor  whose 
lien  will  be  discharged  by  the  sale  has  received  fiotice  of  the  trustee's  appli- 
cation to  sell.  The  referee's  general  statement,  that  such  notice  'was  given 
to  each  and  every  general  creditor  and  lien  creditor,'  is  obviously  insufficient. 
No  doubt  this  is  his  opinion,  and  it  may  be  true,  but  his  record  must  show 
the  facts  by  which  other  persons  can  verify  the  correctness   of  his  statement." 

§  1984.  Procedure  in  Referee's  Court  to  Follow  Equity  Rules 
Where  Bankruptcy  Rules  Silent. — In  selling  property  free  from  liens, 
the  method  of  procedure  in  the  referee's  court  is  to  be  gathered  by  analogy 
from  the  procedure  in  other  sales  in  bankruptcy,  aided  by  the  equity  rules' 
prescribed  by  the  United  States  Supreme  Court  in  accordance  with  the 
Supreme  Court's  General  Order  No.  XXXVII." 

§  198  5.  How  Lienholder  to  Set  Up  Lien. — It  is  not  necessary  for  a 
secured  creditor  in  such  cases  to  make  proof  in  the  form  prescribed  by  the 
Supreme  Court  for  proof  of  secured  claims :  he  may  simply  file  an  inter- 
vening petition  setting  up  his  lien,  as  in  other  cases.*  ^  But  he  may,  if  he 
prefers,  make  proof  in  the  form  prescribed  for  proof  of  a  secured  claim 
in  bankruptcy.** 

The  right  of  amendment,  of  course,  exists  under  the  usual  rules. 

39.  See  post,  §§  3841,  2878,  2922.  Apparently,  contra.  In  re  Rosenberg,  16 
Kuntz  V.  Young,  12  A.  B.  R.  509,  131  A.  B.  R.  465,  144  Fed.  442  (D.  C.  Pa.). 
Fed.  719  (C.  C.  A.  Minn.);  In  re  Kin-  43.  See'  ante,  §  1894.  Burrows  t. 
sey  Co.,  25  A.  B.  R.  651,  184  Fed.  694  Grand  Lodge,  13  A.  B.  R.  545,  133  Fed. 
(C.  C.  A.  Ohio).  708  (C.  C.  A.  Tex.). 

"Order  to  show  cause"  not  appeala-  Secured     Creditor     Filing     Proof    of 

ble     nor     reviewable.       Morehouse     v.  Claim     Disclosing   Security   but   Claim 

Hardware    Co.,    24   A.    B.    R.    178,    177  Allowed   in  Full  without    Deduction.— 

Fed.  337   (C.  C.  A.  Nev.).  Where   the   secured   creditor   duly   filed 

40.  Impliedly,  Gen.  Order  XXIII.  proof  of  debt  in  the  prescribed  form, 
See  ante,  §  562.  setting  up   his   security,   and   the   claim 

41.  Compare,  In  re  Pittelkow,  1  A.  was  allowed  in  full  without  deduction 
B.  R.  472  (D.  C.  Wis.).  of  the  value  of  the  securities,  it  will  be 

42.  In  re  Goldsmith,  9  A.  B.  R.  419,  presumed  the  referee  had  found  the  se- 
118  Fed.  763  (D.  C.  Tex.);  Carriage  Co.  curities  to  be  of  no  value,  but  it  will 
V.  Solanas,  6  A.  B.  R.  225  (D.  C.  La.);  not  work  a  forfeiture  of  the  lien  where 
In  re  Stevens,  23  A.  B.  R.  239,  173  Fed.  the  property  is  subsequently  sold. 
842  (D.  C.  Ore.),  quoted  ante,  at  §  Bassett  v.  Thackara,  16  A.  B.  R.  787, 
758^.    To  same  effect,  see  ante,  §  1894.  72  N.  J.  L.  81,  60  Atl.  39. 
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In  cases  of  amendment,  the  better  practice  undoubtedly  is  to  present 
the  proposed  amendment  at  the  time  of  the  application  for  leave  to  amend.*'' 

Interest  is  computable  to  the  date  of  payment  of  the  lien,  not  to  the  date 
of  the  filing  of  the  bankruptcy  petition,  although  when  the  lienholder  comes 
to  prove  his  claim  for  the  deficit  for  participation  in  dividends,  his  interest 
win  be  restricted  to  accruals  at  the  date  of  the  fifing  of  the  petition. *5 

§  1985^.  Statutory  Regulations  of  Party's  Right  to  Maintain 
Suit,  Not  Binding. — Statutory  regulations  of  a  party's  right  to  maintain 
suit,  as,  for  example,  that  partnerships  doing  business  under  fictitious 
names  or  names  not  showing  who  are  the  members,  shall  not  maintain  suit 
until  compliance  with  certain  regulations,  are  not  binding  upon  the  bank- 
ruptcy court,  for  the  federal  courts  will  prescribe  their  own  regulations  of 
the  right  of  a^  party,  otherwise  competent,  to  institute  or  maintain  pro- 
ceedings.*® 

§  1986.  Separate  Accounts  of  Each  Fund  to  Be  Kept. — Separate 
accounts  should  be  kept  of  the  proceeds  of  sale  where  liens  are  involved,  all 
of  which  are  not  liens  upon  the  entire  property,  so  that  the  lienholders  may 
have  the  means  of  determining  what  their  respective  rights  are  in  the 
proceeds.*'^ 

Keyser  v.  Wessel,  13  A.  B.  R.  137,  138  Fed.  381  (C.  C.  A.  Pa.,  affirming  In 
re  Smith,  10  A.  B.  R.  586) :  "This  case  is  plainly  distinguishable  from  that  of 
Carroll  &  Bro.  Co.  v.  Young,  9  Am.  B.  R.  643,  119  Fed.  577,  which  was  decided 
by  this  court  about  a  year  ago.  In  that  case,  the  lien  creditors  had  been 
prompt  and  persistent  in  asserting  their  rights.  They  had  made  timely  ob- 
jection to  the  property  being  sold  divested  of  their  liens,  and  had  pointed  out 
the  very  difficulty  which  was  subsequently  brought  forward  as  a  bar  to  their 
rights.  In  that  case,  as  in  this,  it  was  too  late  to  question  the  propriety  of 
the  order  of  sale  which  had  been  made;  but  it  was  not  impossible,  as  it  is  in 
the  present  case,  to  determine  the  proportional  value  of  the  particular  part 
bound  by  the  liens  to  the  gross  purchase  price,  and  hence  the  order  which 
was  there  made,  by  which  the  distribution  was  opened  to  permit  the  lien 
creditors  to  prosecute  their  claims  as  such,  was  both  just  and  practicable. 
We  adhere  to  our  decision  in  Carroll  &  Bro.  Co.  v.  Young,  but  to  the  very 
'different  circumstances  and  situation  disclosed  by  the  record  now  before  us 
it  has  no  application." 

In  re  Klapholz  &  Brien,  7  A.  B.  R.  703,  113  Fed.  1003  (D.  C.  Penn.):  "The 
fund  was  produced  by  the  sale  of  all  the  bankrupt's  personal  property,  includ- 
ing the  clothing  manufactured  by  the  claimant,  clothing  manufactured  by 
other  persons,  and  various  other  articles;  and  there  is  no  evidence  concerning 
the  price  for  which  the  suits  in  question  were  sold.     The  claimant  had  notice 

44.  Analogously,  Knapp  &  Spencer  v.  503  (D.  C.  Ohio),  quoted  at  §  18941/4; 
Drew,  30  A.  B.  R.  355,  160  Fed.  413  (C.  In  re  Stevens,  33  A.  B.  R.  339,  173  Fed. 
C.  A.  Neb.).  843  (D.  C.  Ore.),  quoted  at  §  758'/^. 

45.  Coder  v.  Arts,  18  A.  B.  R.  513,  47.  Inferentially  and  suggestively, 
153  Fed.  943  (C.  C.  A.  Iowa),  quoted  at  George  Carroll  &  Bro.  v.  Young,  9  A. 
§  1147.  B.  R.  643,  119  Fed.  577  (C.  C.  A.  Pa.); 

46.  See  ante,  §  1894^;  In  re  Farmers  impliedly.  In  re  Gerry,  7  A.  B.  R.  461, 
Supply  Co.,  23  A.  B.   R.  460,  170  Fed.  113  Fed.  957  CD.  C.  Pa.). 
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of  the  sale,  which  was  made  by  the  receiver  under  an  order  of  court  and  was 
afterwards  duly  confirmed  without  objection,  and  he  should  have  asked  the 
court  to  diirect  this  clothing  to  be  sold  separately,  in  order  that  the  fund  thus 
produced  might  be  earmarked  and  the  validity  of  his  claim  upon  it  be  consid- 
ered. The  court  had  no  knowledge  that  he  was  asserting  a  lien  for  the  manu- 
facture of  these  goods,  and,  as  they  had  passed  out  of  his  possession  into  the 
custody  of  the  receiver,  it  was  his  duty  to  make  seasonable  claim  to  priority 
.of  payment.  Otherwise,  he  must  be  held  to  have  taken  the  risk  that  the  goods 
might  be  sold  in  such  a  manner  that  the  proceeds  might  be  indistinguishably 
mingled  with  the  proceeds   of  the   other '  property  of  the   bankrupt." 

Obiter,  In  re  Shoe  &  Leather  Reporter,  12  A.  B.  R.  248,  129  Fed.  588  (C.  C. 
A.  Mass.) :  "While,  of  course,  we  would  ordinarily  expect  the  District  Court, 
before  selling  property  in  lump  as  to  which  there  are  conflicting  claims,  to  es- 
tablish by  proper  inventory  and  appraisal  the  basis  for  a  distribution  of  the 
proceeds  when  the  title  to  the  portions  of  the  property  in  dispute  is  settled, 
yet  his  record  presents  nothing  definite  with  regard  to  this  proposition  of  the 
petitioners.'' 

§  1987.  Failure  to  Object  to  Sale  without  Separation  Waives 
Rights. — And  the  lienholder  waives  his  rights  by  failure  to  object  to  a  sale, 
where  such  separation  of  accounts  is  not  kept.*^ 

Thus,  where  a  landlord,  entitled  to  priority  under  the  state  law  for  one 
year's  rent  out  of  the  sale  of  a  tenant's  stock  and  fixtures,  makes  no  ob- 
jection to  a  sale  or  confirmation  of  a  sale  of  the  stock,  fixtures  and  liquor 
license  in  bulk  for  a  lump  sum,  the  landlord's  claim  for  priority  of  rent 
should  be  disallowed,  because  of  the  impossibility  of  determining  how  much 
were  the  proceeds  of  the  stock  and  fixtures  on  which  only  the  landlord  has 
his  lien.*  9 

Again,  the  owner  of  a  municipality's  claim  for  taxes  upon  two  parcels 
of  land,  where  the  two  were  part  of  twelve  parcels  sold  for  a  lump  sum, 
he  having  notice  thereof  and  not  objecting  thereto,  has  waived  whatever 
rights  he  might  have  had  had  he  required  separation  of  the  funds  and  pay- 
ment from  the  proceeds  of  the  parcels  covered  by  his  lien.^**  Likewise, 
where  there  was  a  lien  upon  a  clothing  stock  and  the  clothing  was  sold  to^ 
gether  with  the  property,  but  no  separate  account  was  kept  nor  ordered 
kept,  although  the  lienholder  was  notified,  and  nothing  was  known  as  to  the 
separate  price  for  which  the  clothing  sold ;  the  lienholder  was  held  to  have 
waived  all  right  to  payment. ^^ 

48.  In  re  Klapholz  &  Brien,  7  A.  B.  126,  128  Fed.  281  (C.  C.  A.  Penn.,  af- 
R.  703,  113  Fed.  1002  (D.  C.  Pa.)  firming  In  re  Smith,  10  A.  B.  R.  586); 
quoted  §  1986;  In  re  Shoe  &  Leather  Vollmer  v.  McFadgen,  20  A.  B,  R.  540, 
Reporter,  12  A.  B.  R.  248,  250,  129  Fed.  161  Fed.  914  (C.  C.  A.  Pa.);  In  re  Mc- 
588  (C.  C.  A.  Mass.)  quoted  §  1986;  Fadgen,  19  A.  B.  R.  481,  156  Fed.  715 
In  re  Caldwell,  24  A.  B.  R.  495,  178  (D.  C.  Pa.,  affirmed  sub  nom.  Vollmer 
Fed.  377   (D.  C.  Ga.).           _  v.  McFadgen,  20  A.  B.  R.  540,  161  Fed. 

For  a  case  where  conditional  vendor  914).      But    compare    peculiar    facts    In 

did   not   so   fail,   but  protested,   see   In  re  Varley  &  Bauman  Co.,  36  A.  B.  R, 

re   Grainger,  20  A.  B.  R.  166,   160  Fed.  104,  188  Fed.  761  (D.  C.  Ala.). 

69    (C.    C.    A.    Calif.);    compare.    In    re  50.   In  re   Gerry,  7  A.  B.  R.  461,   113 

Goldsmith,   31   A.    B.    R.   845,   168    Fed.  Fed.  957   (D.  C.   Pa.). 

779  (D.  C.  N.  Y.).  51.  In  re  Klapholz  &  Brien,  7  A.   B. 

49.  Keyser   v.   Wessell,   13   A.    B.    R.  R.  703,  113  Fed.  1002  (D.  C.  Penn.). 
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Similarly,  a  conditional  vendor  of  chattels  or  other  owner  of  interests 
therein  who  has  consented  to  a  sale  of  the  property  involved  waives  his 
right  to  the  value  of  his  specific  property  by  failure  to  have  separate  ac-> 
count  kept. 

In  re  Great  Western  Mfg.  Co.,  18  A.  B.  R.  259,  153  Fed.  123  (C.  C.  A.  Neb.); 
"One  who  acquiesces  in  a  sale  under  an  order  of  the  court  of  his  property 
and  the  estate  of  the  bankrupt  in  one  lot,  and  thereafter  prays  for  a  prefer- 
ence in  payment  out  of  the  sale,  is  estopped  from  receiving  a  larger  propor- 
tion of  the  proceeds  than  the  value  of  his  property  bore  to  the  value  of  the 
lot  sold  at  the  time  of  the  sale." 

But  failure  to  file  exceptions  to  a  return  of  sale  that  did  not  separately 
state  the  several  amounts  realized  for  each  fund  out  of  the  entire  proceeds, 
does  not  waive  objections  to  the  original  order  to  sell  as  an  entirety  and  to 
the  transfer  of  the  liens  tcr  the  fund,  where  the  objections  were  made  on 
the  ground  of  the  difficulty  of  separating  the  funds,  the  order  of  sale  also 
providing  that  the  sale  was  to  be  "without  prejudice  to  the  right  of  lien 
creditors  to  claim  from  the  fund  derived  from  said  sale  the  amount  of  their 
respective  liens. "^^  s 

If  the  lienholder  actually  is  present  at  a  sale  made  without  separation, 
he  waives  any  lack  of  notice  to  him  by  mail.^^ 

§  1988.  Taking  Additional  Evidence,  after  Sale,  to  Fix  Propor- 
tions of  Fund. — It  would  be  proper  for  the  referee,  sua  sponte,  to  take 
additional  evidence  as  to  the  proportion  of  the  funds  respectively  assign- 
able to  each  lienholder,  after  the  sale,  if  the  sale  were  made  as  an  entirety 
without  arrangement  for  separation  of  the  proceeds.^* 

Obiter,  Geo.  Carroll  &  Bro.  v.  Young,  9  A.  B.  R.  647,  119  Fed.  577  (C.  C.  A. 
Pa.):  "But,  if  the  evidence  on  that  point  was  incomplete,  we  think  that  the 
referee  sua  sponte  should  have  taken  additional  proof  to  show  the  portion 
of  the  purchase  price  representing  the  building  and  its  ground,  apart  from  the 
machinery    and    other    equipment." 

§  1989.  Expenses  of  Preservation  and  Sale  Paid  Out  of  Partic- 
ular Fund  Involved. — The  costs  and  expenses  of  the  preservation  of  the 
property  involved  and  of  its  sale  are  to  be  paid  out  of  the  particular  fund 
derived  from  the  sale  of  such  property. ^^ 

52.  George  Carroll  &  Bro.  v.  Young,  pliedly,  In  re  Baughman,  20  A.  B.  R, 
9  A.  B.  R.  643,  119  Fed.  577  (C.  C.  A.  811,  183  Fed.  669  (D.  C.  S.  Car.).  But 
Pa.).  compare,     apparently     but    not    really, 

53.  In  re  Caldwell,  24  A.  B.  R.  495,  contra,  Mills  v.  Virginia-Carolina  Lum- 
178  Fed.  377  (D.  C.  Ga.).  ber  Co.,  20  A.   B.  R.  750,  164  Fed.  168 

54.  In  re  Goldsmith,  21  A.  B.  R.  845,  (C.  C.  A.  N.  Car.),  quoted  at  §  1993; 
168  Fed.  779   (D.  C.  N.  Y.).  inferentially,  In  re  Evans  Lumber  Co., 

55.  In  re  Cogley,  5  A.  B.  R.  731,  107  23  A.  B.  R.  881,  176  Fed.  643  (D.  C. 
Fed.  73   (D.  C.  Iowa);  In  re  Prince  &  Ga.). 

Walter,  12  A.  B.  R.  681,  131  Fed.  546  Compare  post,  §  1993.  In  re  How- 
CD.  C.  Pa.).  Compare,  In  re  Tebo,  4  ard,  31  A.  B.  R.  251,  207  Fed.  402  (D, 
A.  B.  R.  235,  101  Fed.  419  (D.  C.  Va.),  C.  N.  Y.).  To  this  general  effect,  per- 
where  the  rule  is  stated  even  more  haps,  In  re  Chambersburg  iMfg.  Co.,  26 
broadly,     and     erroneously     so.       Im-  A.  B.  R.  107,  190  Fed.  411  (D.  C.  Pa.). 
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In  re  Utt,  5  A.  B.  R.  383,  105  Fed.  758  (C.  C.  A.  Ills.):  "The  mortgaged 
property  having  been  sold  by  the  trustee  in  bankruptcy  under  the  order  of  the 
District  Court,  it  is  equitable  and  right  that  the  expenses  of  the  sale,  including 
advertisement,  appraisement,  if  appraisement  was  required  by  law,  revenue 
stamps,  and  compensation  to  the  trustee  not  exceeding  that  of  the  master  in 
chancery  if  the  sale  had  been  made  by  him  under  the  decree  of  the  state  court, 
should  be  paid  out  of  the  proceeds  of  the  sale;  but,  in  so  far  as  it  was  directed 
that  attorneys,  the  clerk  and  the  marshal  should  be  paid  for  services  in  the 
bankruptcy  proceedings  not  directly  connected  with  the  sale,  or  in  the  suit 
for  an  injunction,  the  order  made  was  without  justification  in  law  or  equity. 
This  includes  the  $100  directed  to  be  paid  to  the  attorney  for  the  trustee,  for 
whose  assistance,  in  connection  with  the  sale,  there  could  have  been  no  ne- 
cessity." 

And  this  is  so  notwithstanding  there  be  not  enough  left  to  pay  the  liens 
in  full.56 

In  re  Williams  Estate  (Anheuser-Busch  Brew.  Ass'n  v.  Harrison)  19  A.  B. 
R.  389,  156  Fed.  934  (C.  C.  A.  Wash.):  "It  thus  appears  that  all  of  the  prop- 
erty of  the  bankrupt  was  covered  by  the  brewing  association's  liens,  and  that 
the  total  amount  realized  from  the  sale  of  the  property  upon  which  the  pe- 
titioner had  valid  liens»  was  less  than  the  amount  of  those  liens.  The  real 
question  for  decision,  therefore,  is  to  what  extent,  if  at  all,  funds  realized 
by  the  sale  of  property  upon  which  a  creditor  of  a  bankrupt  has  valid  liens, 
proof  of  which  secured  claims  is  filed  in  the  bankruptcy  court  after  the  mak- 
ing of  such  sale,  and  when  the  proceeds  of  the  sale  are  insufficient  to  pay  the 
liens  in  full,  may  be  used  to  pay  the  general  costs  of  administration  of  the 
bankrupt's  estate.  It  is  true  that  the  record  in  the  case  shows  that  the  lien- 
holder  voluntarily  came  into  the  bankruptcy  court  and  asked  that  the  prop- 
erty covered  by  its  liens  be  sold  by  that  court.  The  Bankruptcy  Act  *  *  * 
in  terms  declares  that  none  of  its  provisions  shall  effect  a  valid  lien.  But 
the  estate  of  a  bankrupt  is  interested  in  any  excess  that  may  exist  over  and 
above  the  amount  of  such  liens.  So  it  was  held  by  this  court  in  the  case 
entitled  In  re  Jersey  Island  Packing  Co.,  14  Am.  B.  R.  689,  138  Fed.  625,  627, 
71  C.  C.  A.  75,  2  L.  R.  A.  (N.  S.)  560,  that  'property  on  which  there  is  a 
mortgage  or  other  lien  passes  to  the  trustee  in  bankruptcy  and  is  therefore 
in  the  custody  of  the  court  of  bankruptcy,'  and  further,  in  the  same  case, 
that  'the  provision  of  the  Bankruptcy  Act  that  such  a  lien  shall  not  be  af- 
fected by  the  bankruptcy  proceedings  has  reference  only  to  the  validity  of 
the  lienholder's  contract.  It  does  not  have  reference  to  his  remedy  to  en- 
force his  rights.  The  remedy  may  be  altered  without  impairing  the  obliga- 
tion of  his  contract,  so  long  as  an  equally  efficient  and  adequate  remedy  is 
substituted.'  By  coming  into  the  bankruptcy  court,  therefore,  the  holder  of 
a  valid  lien  upon  the  estate  of  a  bankrupt  comes  into  an  appropriate  place 
and  into  a  court  amply  able  to  enforce  and  protect  his  rights.  By  doing  so 
the  lienholder  waives  none  of  his  rights.  The  enforcement  of  his  lien  in 
another  court  would  entail  upon  the  proceeds  of  the  property  upon  which 
the  lien  exists  the  payment  of  the  appropriate  court  costs;  and  so,  in  the  en- 
forcement of  such  lien  in  a  court  of  bankruptcy,  the  proceeds  of  the  prop- 
erty of  the  bankrupt  upon  which  such  lien  exists  is  properly  chargeable  with 
the  costs  of  such  court  appropriate  to  such  enforcement,  but  with  no  other 
or  further  costs." 

56.  In  re  Baughman,  20  A.  B.  R.  811,  the  qualification  is  added  that  the  lien- 
163   Fed.  669   (D.  C.  S.  Car.),  although       holder  did  not  object. 
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§  1990.  Each  Fund  to  Bear  Its  Own  Expenses  aiid  Costs. — And 

each  fund  is  to  bear  its  own  expenses  and  costs. ^^ 

In  re  Cogley,  5  A.  B.  R.  731,  107  Fed.  73  (D.  C.  Iowa):  "It  sometimes 
happens  that  lienholders  desire  to  obtain  a  title  from  the  trustee,  either  through 
a  public  sale  made  by  him,  or  by  a  direct  conveyance;  and  in  such  cases  the 
trustee  can  generally  obtain  some  small  sum  for  conveying  the  title,  which  will 
«nure  to  the  benefit  of  the  general  creditors.  *  *  *  jn  the  case  at  bar  *  *  * 
the  trustee  carried  through  a  sale  for  the  benefit  of  the  mortgagees  saving  them 
the  costs  of  a  foreclosure  suit,  and  then  paid  the  costs  of  this  sale  out  of  the 
jnqney  in  his  hands  realized  from  the  sale  of  assets  on  which  the  mortgagees 
had  no  lien  whatever.  If  the  creditors  had  excepted  *  *  *  the  action  *  *  * 
^"ould  be  set  aside  as  a  clear  error." 

In  re  Torchia,  26  A.  B.  R.  188,  185  Fed.  576  (D.  C.  Pa.):  "The  referee  was 
of  the  opinion  that  because  the  Bankruptcy  Act  provided  that  valid  liens  should 
not  be  affected  and  because  as  he  found,  there  was  no  money  in  the  hands  of 
the  trustee  for  distribution  except  the  proceeds  of  the  real  estate,  and  because 
the  liens  thereon  exceeded  in  amount  the  proceeds  available  thereto,  therefore 
nothing  could  be  applied  to  such  commissions  and  counsel  fees.  Under  the 
circumstances  of  this  case  I  think  the  referee  was  in  error. 

"It  is  undoubted  now  that  a  court  of  bankruptcy  has  power  to  sell  real  estate 
•discharged  of  liens  after  notice  to  lien  creditors.  From  the  earliest  times  a 
court  of  equity  has  assumed  jurisdiction  of  the  ascertainment  of  liens  and 
■of  their  enforcement  by  sale  or  otherwise,  and  of  the  distribution  of  the  pro- 
ceeds of  sale  among  the  lienors.  It  is  proper  in  a  case  like  the  present,  that 
the  rights  of  those  claiming  to  have  a  Hen  should  be  ascertained  by  the  bank- 
ruptcy court.  If  referee's  and  trustee's  fees  are  not  to  be  paid  out  of  the  fund 
realized  by  the  sale  of  real  estate  discharged  of  liens,  there  will  be  no  incentive 
to  the  small  creditor  of  himself  to  institute  proceedings  to  determine  the  va- 
lidity of  liens.  In  this  case,  had  the  mechanics'  liens,  which  are  purely  stat- 
utory, been  determined  to  have  been  void,  a  large  fund  would  have  been  ap- 
plicable to  the  claims  of  the  general  creditors.  They  raised  no  question  about 
the  sale  discharged  of  liens.  They  were  benefited  thereby.  They  were  at  no 
expense,  as  they  would  have  been  had  they  been  permitted  to  enforce  their 
liens  themselves,  and  they  ought  in  equity  and  good  conscience  be  willing  that 
the  referee's  and  trustee's' commissions  and  expenses  should  be  allowed  and 
paid  out  of  the  fund. 

"Apart  from  that,  however,  it  is  the  undoubted  rule  that  the  expenses  of 
■  creating  a  fund  should  be  paid  out  of  it.  The  expenses  in  such  case  should 
include  also  reasonable  compensation  to  the  parties  who  have  been  instru- 
mental in  creating  the  fund. 

"While  liens  cannot  be  affected  by  the  Bankruptcy  Act,  they  are  not  thereby 
given  a  higher  status  than  they  had  before  the  act  was  passed.  In  Pennsyl- 
vania, under  the  laws  regulating  assignments  for  the  benefit  of  creditors,  by 
Act  of  February  17,  1876  (P.  L.  4),  a  public  sale,  and  by  Act  May  34,  1893 
(P.  L.  128),  a  private  sale,  of  real  estate  might  be  ordered  free  and  discharged 
■of  all  other  liens  except  the  liens  of  mortgages.  Also  a  public  sale  with  like 
effect  might  be  ordered  by  virtue  of  section  19  of  Insolvency  Act  of  1901 
(P.  L.  415).  In  that  State  also  the  orphan's  court  may  order  a  sale  of  a  de- 
cedent's real  estate,  unless  for  payment  of  debts,  with  the  same  result,  but  with 

.  57.  Impliedly,  In  re  Morris,  19  A.  B.  .133  Fed.  958  (D.  C.  Ky.>;  In  re  Stew- 
R.  781,  156  Fed.  597  (D.  C.  Pa.);  In  re  art,  27  A.  B.  R.  529,  193  Fed.  791  (D. 
Bourlier  Cornice  Co.,  13  A.  B.  R.  585,       C.  La.). 
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the  same  limitation.  When  such  a  sale  under  either  of  the  statutory  powers 
thus  mentioned  has  been  had,  it  has  never  been  doubted  that  the  commissions 
of  the  assignee,  or  administrator,  as  the  case  may  be,  and  his  counsel  fees  are 
payable  out  of  the  fund  before  distribution  to  judgment  or  mechanics'  liens." 

And  the  Amendment  of  1910  did  not  alter  the  law  in  this  respect  but 
was  simply  declaratory  of  it. 

Obiter,  In  re  Torchia,  26  A.  B.  R.  1888,  185  Fed.  576  (D.  C.  Pa.):  "If  the 
Bankruptcy  Act  of  1898  be  not  in  its  provisions  with  respect  to  the  compen- 
sation to  trustees  where  the  assets  to  be  administered  have  been  derived  from 
the  sale  of  property  subject  to  liens,  it  has  been  made  specially  so  by  the 
amendment  of  June  25,  1910  (chapter  412,  36  Stat.  840),  which  provides,  in 
section  9,  that  trustees  shall  receive  'commissions  on  all  moneys  disbursed  or 
turned  over  to  any  person  including  lienholders.'  I  cannot  escape  the  conclu- 
sion that  the  provision  last  quoted  is  declaratory  of  the  law  as  it  was." 

Of  course,  where  the  expenses  of  preservation  cover  several  funds, 
they  may  be  apportioned  among  the  various  funds. ^^ 

§  1991.  Proportionate  Part  Not  to  Be  Charged  against  Each 
Lien. — A  proportionate  part  of  the  expenses,  etc.,  are  not  to  be  charged 
against  each  lien  in  accordance  with  its  share  of  the  proceeds  ;S^  although 
where  the  lien  is  only  on  part,  the  expenses  assignable  to  that  part,  of 
course,  may  be  arrived  at  proportionately.^" 

But,  of  course,  where  the  expenses  are  jointly  incurred  in  the  protection 
of  several  different  funds,  they  may  be  apportioned  among  the  various 
funds.^i 

§  1992.  Costs  and  Expenses  First  Deducted  and  Liens  Paid  Out 
of  Remainder. — The  costs  and  expenses  are  first  in  the  order  of  priority 
in  such  sales ;  and  are  to  be  first  deducted,  and  the  liens  are  to  be  paid  out 
of  the  remainder,  in  the  order  of  their  priority.*^  Thus,  costs,  expenses, 
and  taxes  have  precedence  over  dower.^^     Likewise  costs  and  expenses  of 

58.  Instance,    In    re    Evans    Lumber  re   Prince   &  Walter,   13   A.   B.   R.   681, 
Co.,  23  A.  B.  R.  881,  176  Fed.  643   (D.  131  Fed.  546   (D.  C.  Pa.)  impliedly;  In  . 
C.  Ga.).  re  Baughman,  20  A.  B.  R.  811,  163  Fed. 

59.  McNair  v.  Mclntyre,  7  A.  B.  R.  669  (D.  C.  S.  Car.)  impliedly,  In  re 
638,  113  Fed.  113  (C.  C.  A.  N.  C,  re-  Alaska  Fishing,  etc.,  Co.,  21  A.  B.  R. 
versing  In  re  Sanderlin,  6  A.  B.  R.  384,  685,  167  Fed.  875  (D.  C.  Wash.);  im- 
109  Fed.  857,  D.  C.  N.  C);  Mills  v.  pliedly.  In  re  AUert,  23  A.  B.  R.  101^ 
Virginia-Carolina    Lumber    Co.,    20   A.  173  Fed.  733  (D.  C.  W.  Va.);  In  re  Tor- 

B.  R.  750,  164  Fed.  168  (C.  C.  A.  N.  chia,  26  A.  B.  R.  579,  188  Fed.  207  (C. 
Car.),  quoted  at  §  1993.  C.  A.   Pa.). 

60.  In  re  Davis,  19  A.  B.  R.  98,  155  In  re  Chambersburg  Silk  Mfg.  Co., 
Fed.  671  (D.  C.  N.  Y.) ;  In  re  Holmes  26  A.  B.  R.  107,  190  Fed.  411  (D.  C. 
Lumber  Co.,  26  A.  B.  R.  119,  189  Fed.  Pa.),  although  in  this  case  the  court 
178  (D.  C.  Ala.),  criticized,  however,  thought  proper  to  state  that  the  sale- 
as  to  other  points   in  §   1971.  had   been   encouraged  by  the   lienhold- 

61.  Instance,    In  re    Evans    Lumber  ers. 

Co.,  23  A.   B.  R.  881,  176  Fed.  643   (D.  63.  In  re  Forbes,  7  A.  B.  R.  43  (Ref. 

C.  Ga.).  Ohio).     See,  also,  cases  cited  under    §;■ 
68.   McNair  v.   Mclntyre,   7   A.   B.   R.      1989. 

638,  113  Fed.  113   (C.  C.  A.  N.  C);  In 
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■  the  sale  have  precedence  over  landlord's  liens  for  rent.®*  Receiver's  ■  cer- 
tificates have  thus  been  given  priority  in  certain  cases. ^^  Priority  cred- 
itors are  not  entitled  to  come  before  lienholders :  ^^  the  prior  lienholder 
is  entitled  to  be  paid  in  full,  after  deduction  of  the  costs  and  expenses,  if 
the  fund  is  sufficient.®'' 

§  1993.  General  Costs  of  Administration  Not  Chargeable. — Only 
the  costs  and  expenses  of  the  sale  of  the  particular  property  may  be  taxed 
against  the  fund :   general  costs  of  administration  may  not  be  so  charged.®* 

In  re  Williams  (Anheuser  Busch  Brew.  Asso.  v.  Harrison),  19  A.  B.  R. 
389,  156  Fed.  934  (C.  C.  A.  Wash.):  "They  are  not  chargeable  with  the  gen- 
eral costs  of  the  administration  of  the  bankrupt's  estate,  such  as  the  services 
of  a  receiver  in  carrying  on  the  business  of  the  bankrupt,  the  expenses  and 
losses  of  such  business,  the  fees  of  the  attorney  for  such  receiver,  the  general 
fees  of  the  trustee  or  those  of  his  attorney.  If  so,  the  valid  lien  upon  the 
«state  of  the  bankrupt,  which  the  Bankruptcy  Act  expressly  declares  shall  be 
unaffected  by  any  of  its  provisions,  might  very  readily  be  destroyed,  as  it 
■would  unquestionably  be,  should  such  costs  equal  or  exceed  the  proceeds  in 
'Cases  like  the  present,  where  the  aggregate  amount  of  the  valid  liens  exceeds 
the  proceeds  of  the  entire  estate  of  the  bankrupt."     Quoted  further  at  §   1989. 

Mills  V.  Virginia-Carolina  Lumber  Co.,  30  A.   B.   R.  750,  164  Fed.   168    (C.   C. 

A.  N.  Car.) :  "Whilst  we  think,  therefore,  that  the  judgment  of  the  District 
Court,  allowing  the  proof  of  the  $750.00  debt,  should  be  affirmed,  we  feel 
■constrained  to  modify  the  judgment  with  respect  to  cost.  In  the  order  which 
was  filed  by  the  District  Court  from  "the  report  of  the  referee,  we  find  the 
following:  'It  is  further  ordered  and  adjudged  that  as  the  creditor  (meaning 
the  Virginia-Carolina  Lumber  Company)  voluntarily  came  into  court  and  filed 
its  claim  for  allowance,  that  said  claim  must  bear  its  pro  rata  part  of  the  costs 
■of  the  administration  under  the  proceedings  in  bankruptcy.'  Aside  from  the 
mere  costs  incident  to  the  proof  of  the  claim,  we  do  not  see  how  this  creditor 
-should  be  required  to  pay  any  part  of  the  costs  of  the  administration  of  this 
■bankrupt's  estate.  The  lumber  company  had  its  claim  secured  by  deed  in  trust 
on  the  property  of  the  bankrupt  and  it  was  entitled  to  have  its  claim  paid  in 
full,  provided  the  property  so  conveyed  would  bring  enough.  The  trustee  in 
bankruptcy  elected  to  sell  this  property  and  has  the  proceeds  of  the  sale  in 
hand.  The  lumber  company,  in  our  opinion,  is  entitled  to  have  of  the  pro- 
ceeds of  the  sale  sufficient  to  pay  its  debt  and  interest,  provided  there  is  enough. 

64.  In  re  Morris,  19  A.  B.  R.  781,  156  754  (C.  C.  A.  Ills.);  In  re  Frick,  1  A. 
Fed.  597  (D.  C.  Pa.).  B.  R.  719  (Ref.  Ohio);  Stewart  v.  Piatt, 

65.  In  re  Alaska  Fishing,  etc.,  Co.,  101  U.  S.  731;  In  re  Goldville  Mfg.  Co., 
21  A.  B.  R.  685,  167  Fed.  875  (D.  C.  10  A.  B.  R.  552,  118  Fed.  892  (D.  C.  S. 
Wash.).  C). 

66.  In  re  Allert,  23  A.  B.  R.  101,  173  But  compare,  In  re  Allison  Lumber 
Fed.  691  (D.  C.  N.  Y.).  See  post,  §  Co.,  14  A.  B.  R.  78,  137  Fed.  643  (D. 
2186;   also,  see   In  re   Proudfoot,  23   A.  C.   Ga.). 

B.  R.  106,  173  Fed.  733  (D.  C.  W.  Va.).  Contra.    In  re    Tebo,  4  A.  B.  R.  250, 

67.  In  re  Allert,  33  A.  B.  R.  101,  173  101  Fed.  419  ( D.  C.  W.  Va.).  Contra, 
Fed.  691   (D.  C.  N.  Y.).  as     to    petitioning    creditor's    attorney 

68.  Compare  post,  §  2010.  In  re  Ste-  fees,  In  re  Erie  Lumber  Co.,  17  A.  B. 
wart,  37  A.  B.  R.  529,  193  Fed.  791   (D.  R.   700,   150   Fed.  817    (D.   C.   Ga.).   But 

C.  La.);  In  re  Zehner,  27  A.  B.  R.  536,  this   case   on   the   facts   is    reconcilable 
193   Fed.   787   (D.   C.   La.);   In  re   Mor-  with     the     rule,     since    the     petitioning 
ris,  19  A.  B.  R.  781,  156  Fed.  597  (D.  C.  creditor's  attorney  helped  preserve  the ' 
Pa.);  In  re  Utt,  5  A.  B.  R.  383,  105  Fed.  fund. 
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If  the  property  did  not  bring  enough  to  pay  the  debt  and  interest  in  full,  then 
the  lumber  company  is  entitled  to  have  the  whole  of  the  proceeds.  In  other 
words,  this  creditor,  which  has  simply  come  into  a  bankruptcy  court  and  es- 
tablished a  debt  that  is  a  lien  upon  specific  property  of  the  bankrupt,  should 
not  be  charged  so  as  to  reduce  the  security  by  making  the  fund  arising  from 
such  specific  property  liable  for  the  costs  of  the  general  administration  of  the 
bankrupt's  estate." 

In  re  Howard,  31  A.  B.  R.  251,  207  Fed.  402  (D.  C.  N.  Y.) :  "The  bankruptcy 
court  cannot  order  mortgaged  premises  sold  free  and  clear  of  the  lien  of  the 
mortgage  and  use  the  proceeds  of  said  sale,  properly  applicable  to  the  pay- 
ment of  the  mortgage,  to  pay  the  general  expenses  of  administering  the  estate 
in  bankruptcy,  but  I  do  not  doubt  its  power  to  order  and  make  a  sale  free 
and  clear  of  the  mortgage,  bring  the  proceeds  into  court,  ascertain  the  amount 
actually  due  and  owing  on  the  bond  and  mortgage,  and  make  proper  allow- 
ance for  the  necessary  expenses  of  so  doing." 

In  re  Prince  &  Walter,  12  A.  B.  R.  681,  131  Fed.  546  (D.  C.  Pa.):  "A  sale 
of  the  property  free  of  liens  may  undoubtedly  be  ordered,  but,  if  this  is  done, 
the  proceeds  must  be  applied  to  their  satisfaction,  undiminished  by  anything 
except  the  costs  of  sale,  or  the  expenses,  if  any,  which  have  been  undertaken 
for,  and  result  to,  their  benefit.  They  are  not  concerned  with  the  bankruptcy 
proceedings  outside  of  this,  and  cannot,  therefore,  be  charged  with  the  cost 
of  instituting  them  or  carrying  them  on." 

In  re  Clark  Coal  &  Coke  Co.,  23  A.  B.  R.  273,  173  Fed.  658,  176  Fed.  955 
(D.  C.  Pa.):  "But  that  with  this  slight  power  [Bankr.  Act,  §  2  (5)],  and  in 
the  face  of  §  67d,  'that  liens  given  or  accepted  in  good  faith  should  not  be  af- 
fected by  the  act,'  a  court  of  bankruptcy,  without  notice,  can  take  the  money 
of  a  lien  creditor  to  pay  the  expenses  of  the  general  estate,  or  provide  a  fund 
for  distribution  among  the  general  creditors,  does  not  appear  to  us  to  be  sound." 
[Quoted  further  at  §  1996.  Also,  see  opinion  of  referee  in  22  A.  B.  R.  843, 
57   Pitts.   Iv.   J.   205.] 

But  even  the  expenses  of  a  receiver  in  the  state  court  may  be  charged 
against  the  fund  of  the  secured  creditor,  if  such  fund  benefited  thereby.*'* 

In  re  Vulcan  F'dy  &  Mach.  Co.,  24  A.  B.  R.  825,  180  Fed.  671  (C.  C.  A.  Pa.): 
"Lienholders  are,  therefore,  the  virtual  owners  of  the  property  pro  tanto,  and 
(as  a  general  proposition)  this  substantial  ownership  is  not  to  be  disturbed 
without  their  consent.  The  Pennsylvania  cases  also  regard  the  holders  of 
liens  as  owners  of  a  real,  although  an  equitable,  interest  in  the  property,  and 
their  rights  in  that  character  are  carefully  guarded.  Bowman's  Appeal,  90 
Penn.  178;  Burkholder's  Appeal,  94  Penn.  522;  Wolf's  Appeal,  106  Penn.  545 
(where  lien  creditors  of  an  assignor  are  spoken  of  as  'substantial  owners  of  his 
real  estate').  It  is  no  doubt  true  that  the  Federal  tribunals  support  the  power 
of  the  District  Court  to  sell  a  bankrupt's  real  estate  discharged  of  liens — and 
to  that  extent  the  position  of  a  lien  is  undoubtedly  affected — but  care  is  always 
taken  to '  protect  the  liens  by  tra-nsfer.ring  them  to  the  fund  produced  by  the 
sale,  and  their  virtual  ownership  of  the  jtroperty  is  thus  effectively  admitted. 
It  is  also  true  that  in  some  cases  certain  expenses  have  been  charged  against 
lienholders,  for  example,  the  expense  of  selling  the  encumbered  property,  and 
such  a  charge  may  no  doubt  be  warranted  under  some  conditions.  It  would 
certainly  be  warranted  if  the  lienholders  came  into  the  District  Court  (as  they 
did  in  several  reported  cases)   and  asked  that  the   sale  might  be   made   by  that 

69.  In  re  Allison  Lumber  Co.,  14  A.   B.  R.  78,  137  Fed.  643  (D.  C.  Ga.). 
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tribunal,  for  otherwise  they  would  themselves  be  put  to  a  similar  expense  in 
proceediijg  upon  their  liens  in  another  forum.  But  where  it  is  sought  to 
charge  a  lienholder  with  the  cost  of  preserving  and  administering  the  encum- 
bered property,  as  distinguished  from  the  cost  of  its  sale,  it  becomes  necessary 
to  consider  the  particular  situation  with  great  care,  paying  due  regard  to  the 
rights  of  those  who  are  in  equity  part  owners  of  the  property,  for  they  cannot 
be  deprived  of  their  valuable  except  in  strict  accordance  with  legal  or  equitable 
rules.  Especially  is  this  true  when  a  lienholder  stands  upon  his  lawful  rights, 
and  does  not  assent,  expressly  or  by  necessary  implication,  to  the  acts  for 
which  he  is  afterwards  asked  to  pay.  To  make  such  charges  a  prior  lien  upon 
the  fund  produced  by  a  sale,  in  effect  compels  an  owner  to  pay  for  what  he 
has  never  ordered — may  indeed  have  strenuously  opposed — and,  under  the 
guise  of  protecting  his  interests,  may  perhaps  impair  them  seriously.  Bank- 
ruptcy proceedings  take  place  in  a  court  of  equity,  and  it  should  always  be 
remembered  that  holders  of  valid  liens  have  a  statutory  right  to  preferred 
treatment.  If  the  receiver  or  trustee  has  a  reasonable  belief  that  the  property 
is  worth  substantially  more  than  the  liens,  it  may  no  doubt  be  his  duty  to 
preserve  this  equity  for  the  general  creditors.  But^speaking  generally — since 
such  steps  as  may  be  taken  for  this  purpose  are  in  the  interest  of  these  cred- 
itors, the  cost  should  be  paid  by  them  and  not  by  the  lienholders — whose  debts, 
indeed,  are  often  perfectly  secure,  and  receive  no  benefit  from  such  effort  as 
may  be  made  to  turn  the  equity  into  cash.  We  do  not  attempt  to  lay  down 
a  general  rule  to  cover  all  cases.  This  would  obviously  be  impracticable,  but 
we  think  it  is  safe  to  say  that  the  holders  of  liens  are  ordinarily  entitled  to 
judge  for  themselves  what  their  interests  may  require,  and  that  these  interests 
cannot  be  affected  without  their  consent  in  the  effort  to  benefit  persons  whose 
rights  are  inferior  to  their  own.  We  agree  with  the  appellants'  counsel  that 
there  is  a  plain  analogy  between  a  situation  like  this  and  the  case  in  which 
it  has  been  held  that  mortgage  creditors  of  a  private  corporation  should  not 
have  their  security  displaced  by  receiver's  certificates,  unless,  perhaps,  under 
extraordinary   circumstances." 

§  1994.  Trustee's  Attorney's  Fees  and  Expenses  Benefiting  En- 
tire Fund  Chargeable  but  Not  for  Services  in  Litigating  Liens. — 

The  trustee's  attorney's  fees  and  other  expenses  incurred  in  behalf  of  the 
entire  fund  are  chargeable  against  the  fund,  even  to  the  loss  of  the 
lienholder,  but  the  fees  for  contesting  liens  in  behalf  of  general  creditors 
are  not  chargeable  against  the  fund  but  against  the  general  creditors,  to  be 
paid  for  out  of  the  general  estate.'"' 

§  1995.  Referee  Has  Authority  to  Tax  Costs  and  Expenses. — The 

referee  has  authority  to  tax  the  costs  and  expenses.'' ^ 

70.  In  re  Waterloo  Organ  Co.,  17  A.  Mass.);  Inferentially,  In  re  Todd,  6  A, 
B.  R.  312,  147  Fed.  814  (D.  C.  N.  Y.);  B.  R.  88,  109  Fed.  265  (D.  C.  N.  Y.); 
In  re  Williams  (Anheuser-Busch  In  re  Torchia,  26  A.  B.  R.  188,  1S5  Fed. 
Brew.  Asso.  v.  Harrison),  19  A.  B.  R.  576  (D.  C.  Pa.),  quoted  at  §  1990.  To 
389,  156  Fed.  934  (C.  C.  A.  Wash.),  the  same  effect,  In  re  Romo,  19  A.  B. 
quoted  at  §§  1993,  1989;  In  re  Howard,  R.  830,   162   Fed.  971   (D.   C.   N.  J.). 

31  A.  B.  R.  364,  307  Fed.  403  (D.  C.  N.  Where    a    secured    creditor    is    given 

Y.);  In  re  Freeman,  27  A.  B.  R.  16,  190  the  regular  ten  days'  notice  by  mail  of 

Fed.  48   (D.  C.  Ga.);  In  re  Torchia,  36  the  proposed  sale  of  the  property  cov- 

A.     B.     R.     579,     188     Fed.     307  (C.  C.  ered    by    his    security    free    from    liens 

A.  Pa.).  and  neglects  to  protest  at  the  time  set 

71.  In  re  Scott,  7  A.  B.  R.  710  (Ref.  for  the  hearing  of  the  application  and 
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§  1996.  Costs  and  Expenses  Taxable.^The  costs  and  expenses 
generally  taxable  are  as  follows:  the  expense  of  publishing  or  advertising 
the  sale;  "2  of  abstract  and  insurance,''^^  if  necessary ; '''*  expense  of  referee 
in  sending  the  notices  of  sale  required  by  law  to  be  sent;  appraiser's  fees 
for  appraisal  of  the  property  sold;  trustee's '^^  expenses  in  caring  for  the 
property  involved.''^ 

But  the  expenses  of  continuing  the  business  for  the  benefit  of  general 
creditors  may  not  be  charged  against  the  fund  to  the  detriment  of  a  good 
and  valid  lien  thereon,  where  the  lienor  did  not  participate  nor  consent. ''" 

In  re  Clark  Coal  &  Coke  Co.,  23  A.  B.  R.  273,  173  Fed.  658,  176  Fed.  955  (D. 
C.  Pa.) :  "Unless  the  lien  creditor  came  into  court,  or  was  brought  into  court 
by  regular  process,  and  consented  to  the  operation  of  the  plant,  or  unless  the 
facts  would  warrant  the  conclusion  that  it  was  under  such  circumstances  as 
would  estop  the  lien  creditor  that  the  business  was"  continued,  the  lien  creditor 
could  not  be  displaced  and  the  property  covered  by  his  lien  swept  away  from 
him."     [Quoted  further  at  §  1993.] 

Expense  of  the  trustee  for  attorneys'  fees  in  filing  the  petition  for  leave 
to  sell,  for  examining  the  abstract,  getting  the  parties  into  court,  and  for 
other  services  redounding  to  the  general  benefit  of  the  fund  are  chargeable, 
as  a  first  lien,  on  the  fund ;  '^^    but  not  attorney's  fees  for  other  services.^^ 

And  there  can  be  no  allowance  therefrom   for  the  bankrupt's  nor  the 


afterwards  seeks  to  take  advantage  of 
the  fact  that  the  sale  reduced  his  se- 
curity, all  the  costs  will  be  taxed 
against  him.  In  re  Goldsmith,  9  A.  B. 
R.  419,  118  Fed.  763  (D.  C.  Tex.). 

72.  In  re  Prince  &  Walter,  12  A.  B. 
R.  681,  131  Fed.  546  (D.  C.  Pa.);  In  re 
Utt,  5  A.  B.  R.  383,  105  Fed.  754  (C. 
C.  A.  Ills.);  In  re  Morris,  19  A.  B.  R. 
781,  156  Fed.  597  (D.  C.  Pa.);  instance. 
In  re  Chambersburg  Mfg.  Co.,  26  A.  B. 
R.  107,  190  Fed.  411   (D.  C.  Pa.). 

73.  In  re  Holmes  Lumber  Co.,  26  A. 
B.  R.  119,  189  Fed.  178  (D.  C.  Ala.). 

But  insurance  on  the  property  in- 
curred really  for  the  benefit  of  general 
creditors  who  are  hoping  that  by  a  sale 
enough  may  be  realized  to  afford  a 
surplus  has  been  denied  a  place  in  the 
charge  against  the  mortgaged  fund,  In 
re  Vulcan  F'dy  &  Mach.  Co.,  24  A.  B. 
R.  825,  180  Fed.  671  (C.  C.  A.  Pa.);  but 
it  is  submitted  that  the  test  should  not 
be  the  "motive"  of  the  trustee. 

74.  In  re  Prince  &  Walter,  12  A.  B. 
R.  681,  131  Fed.  546  (D.  C.  Pa.). 

As  to  insurance  compare,  where  re- 
fused. In  re  Vulcan  F'dy  &  Mach.  Co., 
24  A.  B.  R.  -825,  180  Fed.  671  (C.  C.  A. 
Pa.). 

75.  In  re  Utt,  5  A.  B.  R.  383,  105  Fed. 
754  (C.  C.  A.  Ills.);  In  re  Morris,  19  A. 
B.  R.  781,  156  Fed.  597  (D.  C.  Pa.). 


Appraiser's   Fees. — See   post,   §   2121. 

76.  Expense  of  running  a  hotel 
pending  sale,  allowed.  In  re  Prince  & 
Walter,  12  A.  B.  R.  681,  131  Fed.  546 
(D.  C.  Pa.);  watchman's  pay  and 
wages  of  clerk  at  sale;  In  re  Morris, 
19  A.  B.  R.  781„  156  Fed.  597  (D.  C. 
Pa.) ;  watchman's  pay.  In  re  Cham- 
bersburg Mfg.  Co.,  26  A.  B.  R.  107, 
190  Fed.  411  (D.  C.  Pa.);  watchman's 
pay  refused.  In  re  Vulcan  F'dy  & 
Mach.  Co.,  24  A.  B.  R.  825,  180  Fed. 
671  (C.  C.  A.  Pa.). 

77.  In  re  Bourlier  Cornice  &  Roofing 
Co.,  13  A.  B.  R.  585,  133  Fed.  958  (D. 
C.  Ky.).  Compare,  In  re  Williams 
(Anheuser-Busch  Brew.  Assn.  v.  Har- 
rison), 19  A.  B.  R.  389,  156  Fed.  934 
(C.  C.  A.  Wash.),  quoted  at  §§  1989, 
1993. 

78.  Inferentially,  In  re  Utt,  5  A.  B. 
R.  383,  105  Fed.  754  (C.  C.  A.  Ills.);  In 
re  Morris,  19  A.  B.  R.  781,  156  Fed.  597 
(D.  C.  Pa.);  Impliedly,  In  re  Torchia 
26  A.  B.  R.  188,  185  Fed.  576  (D.  C. 
Pa.),  quoted  on  other  points  at  §  1990. 
For  collecting  insurance  on  the  prem- 
ises, In  re  Holmes  Lumber  Co.,  26  A. 
B.  R.  119,  189  Fed.  178  (D.  C.  Ala.). 

79.  In  re  Utt,  5  A.  B.  R.  383,  105  Fed. 
754  (C.  C.  A.  Ills.);  In  re  Waterloo  Or- 
gan Co.,  9  A.  B.  R.  427,  118  Fed.  904 
(D.  C.  N.  Y.). 
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petitioning  creditors'  attorneys'  fees  not  connected  with  the  direct  preser- 
vation of  the  piroperty  sold.*" 

Liddon  &  Bro.  v.  Smith,  14  A.  B.  R.  204,  135  Fed.  43  (C.  C.  A.  Fla.):  "It 
seems  manifest  to  us  that  the  services  rendered  by  the  attorney  J.  M.  Calhoun, 
nominally  for  the  bankrupt,  had  no  legitimate  connection  with  the  preservation 
of  the  estate,  and  that  under  the  conditions  existing  it  would  be  most  inequi- 
table to  allow  his  account  for  fees  therefor,  to  take  rank  of  the  mortgagee's 
claim  as  a  charge  against  the  proceeds  of  the  sale  of  the  mortgaged  property." 

Nor  for  services  performed  by  the  trustee's  attorney  in  behalf  of  general 
creditors  in  endeavoring  to  defeat  liens,  etc. ;  ^^  except  that,  where  the 
fund  actually  is  insufficient  even  to  pay  the  lienholders,  it  is  perhaps  per- 
missible to  charge  against  the  fund  the  services  of  the  trustee's  attorney 
in  defeating  improper  claims  for  liens  thereon. 

Perhaps,   In  re  Waterloo   Organ   Co.,   18   A.   B.   R.   752,   154   Fed.   657    (C.   C. 

A.  N.  Y.) :  "The  trustee  in  bankruptcy  presents  a  bill  for  services  and  at- 
torney's fees  in  the  controversy  (which  was  heretofore  brought  up  to  this 
court)  as  to  the  validity  of  the  two  bonds  held  by  Bacon  and  the  21  bonds 
held  by  the  bank.  That  litigation  was  not  a  frivolous  one,  as  our  former 
opinions  indicated,  and  since  its  object  was  to  reduce  the  number  of  claim- 
ants upon  the  special  fund  belonging  primarily  to  the  secured  (mortgage) 
creditors,  that  fund  is  the  proper  one  to  bear  the. expense." 

Nor  for  a  mortgagee's  attorney,  even  in  states  where  it  is  legal  to  stip- 
ulate for  attorney's  fees  on  foreclosure,  if  the  mortgage  only  provides  there- 
for in  the  event  of  "foreclosure."  ^^ 

80.  In  re  Goldville  Mfg.  Co.,  10  A.  B.  wherein  mortgagee's  attorney  refused 
R.  552,  118  Fed.  892  (D.  C.  S.  C);  In  compensation  for  services  rendered  ex- 
re  Frick,  1  A.  B.  R.  719  (Ref.  Ohio).  clusively  for  mortgagee's  benefit,  but 
To  similar  effect.  In  re  Prince  &  apparently  would  have  been  allowed 
Walter,  12  A.  B.  R.  681,  131  Fed.  546  for  services  for  general  benefit.  Com- 
(D.  C.  Pa.);  contra.  In  re  Meis,  18  A.  pare.   In  re   Blanchard  Shingle  Co.,  21 

B.  R.  704  (Ref.  Ky.).  Apparently,  con-  A.  B.  R.  143,  164  Fed.  311  (C.  C.  A. 
tra,  In  re  Erie  Lumber  Co.,  17  A.  B.  Wash.),  where  a  mortgagee  was  re- 
R.  770,  150  Fed.  817  (D.  C.  Ga.):  But  fused  his  attorney's  lien  for  instituting 
this  case  may  be  reconciled  with  the  foreclosure  before  bankruptcy,  though 
rule  on  its  facts  for  there  the  petition-  the  fee  was  allowed  as  a  general 
ing    creditors'    attorneys    had    aided    in  claim. 

the  preservation   of  the   fund.     Appar-  Compare,  In  re  Wendel,  18  A.  B.  R. 

ently,  contra.  In  re  Duncan,  2  A.  B.  R.  665,    153    Fed.   673    (D.    C.    Pa.);    In   re 

321  (D.  C.  Tex.) :     But  this  case  states  Allert,  23  A.  B.  R.  101,  173  Fed.  691  (D. 

no  reasons  and  is  not  to  be  considered  C.  N.  Y.),  wherein  the  attorney  for  a 

of  much  weight.  second    mortgagee    was   refused   com- 

81.  See  ante,  §  1994.  pensation. 

82.  But  compare,  In  re  Waterloo  But  compare  perhaps  a  different  rule 
Organ  Co.,  17  A.  B.  R.  300,  147  Fed.  where  the  mortgagee  had  applied  for 
814  (D.  C.  N.  Y.),  where  a  trustee  for  and  been  refused  leave  to  start  fore- 
mortgage  bondholders  was  allowed  closure  suit,  In  re  Holmes  Lumber  Co., 
compensation  and  attorney's  fees;  26  A.  B.  R.  119,  189  Fed.  178  (D.  C. 
compare  Chestertown  Bank  v.  Walker,  Ala.) ;  although  this  distinction  prob- 
20  A.   B.   R.   840,   163   Fed.   510    (C.   C.  ably  should  not  prevail,  since  it  would 

A.  Md.).  be  a  question,  rather,  as  to  the  actual 
Also  compare.  In  re  Claussen,  21  A.      services  performed  and  the  validity  un- 

B.  R.  34,  164.  Fed.  300   (D.  C.  S.  Car.),       der_  state   law    of    such   a   provision    as 

2  Tj    g gg  against  the  usury  laws. 
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In  re  Roche,  4  A.  B.  R.  369,  101  Fed.  956  (C.  C.  A.  Tex.):  "The  fees,  to  be- 
come a  charge  against  the  debtor  or  his  property,  must  mature  according  to 
the  contract  of  the  parties.  It  follows  that  if  the  attorney's  fees  in  this  case  be- 
came payable  only  upon  the  foreclosure  of  the  trust  deed  by  suit  in  the  usual 
form,  as  by  bill  in  equity,  or,  according  to  the  practice  in  Texas,  by  petition 
praying  for  a  foreclosure,  with  all  parties  claiming  adversely  before  the  court, 
they  would  not  be  collectible  in  a  proceeding  where  the  trustee  in  bankruptcy 
had  sold  the  property  and  distributed  the  proceeds,  although  the  same  end 
might  have  been  attained  in  securing  the  payment  of  the  debt  of  the  mortga- 
gee. In  other  words,  although  the  one  proceeding  might  have  been  the  equiv- 
alent of  the  other,  and  accomplished  the  same  purpose,  still  the  attorney's 
fees  could  only  be  recoverable  upon  the  happening  of  the  very  contingency  as 
to  which  the  parties  had  contracted." 

But  attorney's  fees  have  been  allowed  to  mortgagees  in  sales  in  bank- 
ruptcy where  proper  by  state  law  as  part  of  the  lien  contracted  for  and 
not  merely  for  "foreclosure."  *^ 

Thus,  even  for  services  in  opposing  the  adjudication  in  bankruptcy  of 
the  debtor,  in  a  case  where  there  was  a  trustee  in  a  mortgage  given  to  se- 
cure bondholders,  who  contested  the  adjudication  in  the  interest  of  the 
bondholders.** 

And  the  statutory  lien  of  the  plaintiff's  attorney  for  fees  on  foreclosure 
of  a  mechanics'  lien  is  to  be  recognized  in  bankruptcy,  and  the  trustee  may 
not  make  a  settlement  in  disregard  thereof.®^ 

It  has  been  held  that  in  general  the  expenses  and  costs  chargeable 
against  a  particular  fund  should  not  exceed  what  would  have  been  charge- 
able had  foreclosure  in  the  state  court  been  had,**  but  certainly  there  can 
be  no  hard  and  fast  rule  to  such  effect,  though  economy  of  administration 
should  continually  be  borne  in  mind  in  this  particular  as  in  every  other 
particular  in  bankruptcy. 

Receiver's  certificates  for  expenses  in  the  preservation  of  the  property 
involved  are  also  changeable. *^ 

Commissions  of  the  referee,  one  per  cent,  on  the  amount  realized  over 
and  above  the  expenses,  are  properly  chargeable.®*    Likewise,  commissions 

83.   In   re  Wendel,   18   A.   B.   R.   665,  C.  La.),  although  in  this  case  the  fees 

152  Fed.  673   (D.  C.  Pa.),  wherein  the  were  not  allowed  at  the  sum  stipulated 

court    reduced    the   amount    from    that  for  but  rather  at  what  the  court  deter- 

stipulated    for,  in  accordance  with  mined  to  be  "reasonable"  fees. 

State   law;    also,    see    In    re    Waterloo  Compare  [allowance  refused  for  lack 

Organ  Co.,  17  A.   B.  R.  300,   147   Fed.  of  any  evidence  of  value  of  services], 

814  (D.  C.  N.  Y.),  and  same  case,  mod-  In  re  Torchia,  26  A.  B.  R.  188,  185  Fed. 

ified  by  appellate  court  in  18  A.  B.  R.  576  (D.  C.  Pa.). 

752,    154    Fed.    657    (C.    C.    A.  N.  Y.),  84.  In  re  Waterloo  Organ  Co..  18  A. 

wherein  a  trustee  for  mortgage  bond-  B.  R.  752,  154  Fed..657  (C.  C.  A.  N.  Y.). 

holders  was  allowed  compensation  and  85.  In  re  Adamo,  18  A.  B.  R.  180,  151 

attorney's  fees.  Fed.  716  (D.  C.  N.  Y.) 

As    where    the    mortgage    provided  86.  In  re  Davis,  19  A.  B.  R.  98,  155 

therefor  in  case  legal  services  became  Fed.  671  (D.  C.  N.  Y.). 

necessary  to  protect  its  interests,  In  re  87.   In   re   Alaska   Fish,   etc.,   Co.,   21 

Holmes   Lumber  Co.,  26  A.   B.   R.  119,  A.    B.    R.    685,    167    Fed.    875     (D.   C. 

189  Fed.  178  (D.  C.  Ala.);  In  re  Fabo-  Wash.).     Compare,  also,  ante,  §  389. 

cher,  27  A.  B.  R.  534,  193  Fed.  556  (D.  88.  Compare,  however.  In  re  Morris, 
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of  the  trustee,  ^*  which  may  be  allowed  in  such  sums  as  the  court  may  deem 
right,  but  not  to  exceed  the  statutory  rate  of  six  per  cent,  on  the  first  five 
hundred  dollars,  four  per  cent,  on  the  next  thousand,  two  per  cent,  on  all 
over  fifteen  hundred  dollars  and  less  than  ten  thousand  dollars  and  one 
per  cent,  on  all  above  ten  thousand  dollars.  And  the  trustee's  commis- 
sions, according  to  the  better  practice,  should  not  be  allowed  in  excess  of 
the  compensation  that  would  have  been  allowed  a  master  in  chancery  had 
the  sale  been  made  by  him  under  decree  of  the  state  court.®"  But  the  six 
per  cent.,  etc.,  must  not  twice  be  computed,  once  on  the  first  $500  of  the 
special  fund  and  again  on  the  first  $500  of  the  general  fund. 

Receiver's  compensation  for  the  care  and  preservation  of  the  property 
sold  is  also  entitled -to  priority  as  costs.^^  By  the  Amendment  of  1910  such 
compensation  is  to  be  by  way  of  commissions.®^  But  the  Amendment  of 
1910  is  only  declaratory  of  the  law  as  it  stood  before  with  regard  to  the 
right  to  charge  commissions  of  the  referee,  receiver  and  trustee  out  of 
the  proceeds  of  sale.®^ 

Before  the  Amendment  of  1910  there  was  a  line  of  cases  which  denied 
commissions  to  the  referee  and  trustee  out  of  the  fund  until  after  the  lien 
had  been  satisfied  in  full  except  where  the  lien  was  disputed  or  the  lien- 
holder  himself  had  invoked  the  aid  of  the  bankruptcy  court;®*  but  such 
ruling  was  to  be  criticised  on  the  ground  that  it  threw  the  peril  of  realiz- 
ing upon  encumbered  property  in  bankruptcy  (and  most  property  in  bank- 
ruptcy is  encumbered)  upon  the  trustee,  virtually  paralyzing  his  efforts 
and  compelling  him  to  perform  services  and  to  incur  expenses  at  his  own 
risk,  even  though  he  acted  in  the  best  faith.  Such  rule  cannot  be  right  in 
principle  and  necessarily  must  be  unsound  on  analysis.  The  enunciation 
of  the  rule  occurred  usually  in  cases  where  there  had  been  An  abuse  of 
discretion  in  ordering  a  sale  clear  and  free  of  liens  when  there  should  have 
been  ordered  an  abandonment  or  a  sale  subject  to  liens;  but  it  is  submitted 
that  since  that  abuse  of  discretion  was  the  real  wrong  perpetrated  the  cor- 
rection should  have  been  applied  to  such  abuse — properly  the  order  of 
sale  should  have  been  reviewed,  or,  perhaps,  in  extreme  cases,  the  com- 
missions of  the  referee  or  trustee,  if  in  collusion,  might  be  withheld  for 
abuse  of  discretion  and  of  the  process  of  the  court. 

19  A.   B.   R.   781,   156   Fed.   597    (D.   C.       (D.  C.  La.);  In  re  Zehner.  27  A.  B.  R. 
Pa.);  In  re  Bauphman,  20  A.  B.  R.  811,       536,  193  Fed.  787  (D.  C.  La.). 

163   Fed.   669    (D.    C.    S.    Car.);    In   re  91.  In  re  Alaska  Fish,  etc.,  Co.,  21  A. 

Torchia,  26  A.  B.  R.  188,  185   Fed.  576  B.  R.  685,  167  Fed.  875  (D.  C.  Wash.); 

(D.  C.  Pa.),  quoted  at  §  1990.  In  re  Torchia,  26  A.  B.  R.  188,  185  Fed 

89.  In  re  Morris,  19  A.  B.  R.  781,  156  576  (D.  C.  Pa.),  quoted  at  §  1990. 

Fed   597  (D.  C.  Pa.);  In  re  Baughman,  92.  Bankr.  Act,  48d  and  e.     Also    see 

20  A.  B.  R.  811,  163  Fed.  669  (D.  C.  S.  post    S  2118    et  seq 

Car.);   In  re  Torchia,  26  A.  B.  R.  188,  „„'  ?         ^       u-     „„   a    t,    t^ 

IR'i   Fed    Wfi   CD    C    Pa^    Quoted  at  S       ^^-  ^"  ""^  Torchia,  26  A.  B.  R.  188,  185 
185^ Fed.  576   (D.   U   Fa.),  quoted  at  S       p^^    g^g  ^^    ^    p^^_  ^^^^^^  ^^  ^   -g^^ 

90:  Impliedly,  In  re  Utt,  5  A.  B.  R.  H^r^fnn^  L°'a  p  ^r"*^,  ^'^°.r>'^i?  I"  ""^ 
383,  105  Fed.  754  (C.  C.  A.  Ills.);  In  re  ji^'i'"".'  ^lA^'  ^-  "^'  ^^^  ^^^-  ^^^ 
Stewart,  27  A.  B.  R.  529,  193  Fed.  791       ^'-   '"•  ^-   ^°-^ 
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It  was  held  in  one  case  that  the  Amendment,  however,  is  not  applicable 
to  cases  where  the  property  brings  "largely  less"  than  the  concededly  valid 
encumbrances,  on  the  doctrine  that  such  deficiency  was  itself  prima  facie 
proof  that  the  bankruptcy  court  had  not  "rightfully  exercised  its  jurisdic- 
tion to  sell  free  from  liens;"  ^^  but  it  would  seem  that  the  objection  to  such 
sale  should  have  been  made  by  the  lienholder  at  the  outset,  when  first 
summoned  into  court,  and  that  his  failure  to  object  before  the  sale  was  itself 
rather  prima  facie  proof,  or  at  any  rate  an  admission  by  the  lienholder, 
that  the  sufficiency  or  insufficiency  of  the  price  likely  to  be  obtained  was  so 
entirely  unknown  and  unascertainable  that  it  would  be  a  proper  exercise 
of  the  bankruptcy  court's  jurisdiction  to  order  a  sale.  Manifestly  the 
proper  time  to  object  to  the  exercise  of  the  jurisdiction  to  sell  free  of  liens 
is  the  time  such  a  sale  is  ordered;  and  the  fact  that  the  underlying  motive 
of  the  trustee  was  not  to  protect  the  property  for  lienholders  but  rather 
to  enable  creditors  to  get  any  possible  surplus,  is  not  the  test  of  the  pro- 
priety of  the  charge.®® 

§  1997.  Lienholder  as  Purchaser,  May  Apply  Lien  on  Price,  Ex- 
cept as  to  Superior  Liens. — ^Where  the  purchaser  is  one  of  the  lienhold- 
ers, he  may  apply  the  value  of  his  lien  upon  the  purchase  price,  except,  of 
course,  as  to  costs  and  liens  superior  to  his  own ;  and  his  receipt  should  be 
accepted  as  part  payment.^'' 

In  re  Harrison,  24  A.  B.  R.  715,  179  Fed.  490  (C.  C.  A.  Mo.):  "The  creditor 
was  entitled  to  have  the  purchase  price  credited  on  his  allowed  claim.  It 
would  have  been  a  useless  ceremony  for  him  to  pay  the  $1,500  into  court  and 
then  have  it  repaid  him  after  credit  on  his  allowed  claim." 

§  1997^.  Interest. — Where  the  funds  are  ample,  interest  on  the  lien 

95.  In  re  Holmes  Lumber  Co.,  26  A.       plication.     No   doubt  they  would  have 

B.  R.  119,  189  Fed.  178  (D.  C.  Ala.).  been    obliged   to   protect   the    property 

96.  But  compare,  apparently  contra  at  their  own  expense  if  it  had  been 
argument,  In  re  Vulcan  F'dy  &  Mach.  abandoned  by  the  trustee,  but  this  situ- 
Co.,  24  A..  B.  R.  825,  180  Fed.  671   (C.  ation   did   not   arise   and   need   not   be 

C.  A.  Pa.:     "The  referee  and  the  court       considered." 

seem  to  have  been  misled  by  supposing  97.  In  re  Waterloo  Organ  Co.,  9  A. 
that  the  trustee  was  acting  in  the  in-  B.  R.  427,  118  Fed.  904  (D.  C.  N.  Y.) ; 
terest  of  the  lienholders  when  he  em-  In  re  Saxton  Furnace  Co.,  14  A.  B.  R. 
ployed  a  watchman,  paid  for  insurance  483,  136  Fed.  697  (D.  C.  Pa.);  In  re 
and  incurred  similar  expenses.  But  he  Fayetteville,  etc.,  Co.,  28  A.  B.  R.  307, 
had  no  authority  from  the  lienholders  197  Fed.  180  (D.  C.  Ark.), 
to  spend  any  money  on  their  behalf.  But  lienholders  purchasing  in  the 
and  it  is  abundantly  evident  that  he  mortgaged  property  at  foreclosure  sale 
was  solely  considering  the  contingent  can  not  require  that  the  rents  collected 
interest  of  the  general  creditors,  and  therefrom  by  the  trustee  in  the  mean- 
was  hoping  to  realize  something  from  time  be  used  in  reimbursing  him  for 
them.  The  experiment  was  to  be  for  taxes  paid  by  him  that  are  a  lien  at 
their  benefit,  and  it  is  only  just  that  the  time  of  purchase;  In  re  HoUenfeltz, 
they  should  pay  for  it.  No  doubt  much  2  A.  B.  R.  499,  94  Fed.  629  (D.  C. 
of  the  money  paid  out  hy  the  trustee  Iowa). 

was  of  advantage  to  both  mortgagees,  Lienholder  Bidder  Charged  More 
but  we  do  not  see  upon  what  ground  Expenses  than  Stipulated  for  in  Order 
fhese'  virtual  owners  can  properly  be  of  Salc^In  one  case  a  lienholder,  sec- 
asked  to  pay  for  what  they  did  not  au-  ond  in  priority  who  had  bid  in  the 
thorize,   expressly  or  by  necessary  im-  property  under  an  order  of  sale  stipu- 
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is  to  be  computed  to  date,  and  not  merely  to  the  time  of  the  filing  of  the 
bankruptcy  petition. ^^ 

Coder  v.  Arts,  313  U.  S.  S23,  23  A.  B.  R.  1:  "Nor  do  we  think  the  circuit 
court  of  appeals  erred  in  holding  that,  inasmuch  as  the  estate  was  ample  for 
that  purpose.  Arts  was  entitled  to  interest  on  his  mortgage  debt." 

In  re  Torchia,  26  A.  B.  R.  188,  185  Fed.  576  (D.  C.  Pa.):  "Ninth  Question: 
'Whether  or  not  interest  should  be  allowed  on  the  various  liens  to  the  respec- 
tive dates  of  sales,  confirmations  of  sales,  or  to  October  1,  1910.'  The  referee 
has  assumed  that  October  1,  1910,  would  be  the  date  when  the  payments  would 
be  made;  but  such  date  appears  to  have  been  arbitrarily  selected  and  is  not 
material  to  the  ninth  question.  Interest  is  payable  on  the  Kaufman  mortgage 
to  the  date  of  payment  of  principal  because  the  mortgage  could  not  have  been 
discharged  by  virtue  of  any  of  the  Pennsylvania  statutes  above  referred  to. 
Interest  is  not  payable  upon  the  mechanics'  liens  or  judgments  to  the  date  of 
payment  of  their  principal  sums,  because  they  may  be  discharged  by  a  judicial 
sale."  ' 

Nor  merely  to  the  time  of  the  approval  of  the  sale.^® 

However,  such  rule  only  applies  as  to  payments  out  of  the  fund  covered 
by  the  lien.  When  the  deficit  is  presented  for  allowance  against  the  general 
estate  for  sharing  in  dividends,  the  amount  of  such  deficit  is  to  be  arrived 
at  by  computing  interest  only  to  the  date  of  the  filing  of  the  bankruptcy 
petition;  otherwise,  the  mere  existence  of  some  security,  however  small, 
would  produce  inequality  in  the  allowance  of  claims  for  sharing  in  dividends. 

§  1998.  Trustee's  Deed  or  Bill  of  Sale.— No  form  for  a  deed  or  bill 
of  sale  by  the  trustee  has  been  prescribed.  In  general  the  deed  should  fol- 
low the  analogy  of  assignee's,  receiver's  or  administrator's  deeds  as  pre- 
scribed by  local  statute  or  custom.^ 

§  1999.  Remedies  against  Purchaser. — Where  the  purchaser  de- 
faults in  payment  there  are  several  different  remedies  available,  dependent 
on  the  facts  of  the  case. 

Among  other  remedies,  the  trustee  may  resell  and  charge  the  purchaser 
with  the  difference.^ 

The  purchaser  is  chargeable  with  interest  from  the  date  of  the  confirma- 
tion of  the  sale  until  he  makes  payment.^ 

lating   that,   if  he   bid   it  in,   he   should  99.    In  re  Allert,  23  A.  B.  R.  101,  173 

have   to   stand   only  $500   of   expenses.  Fed.  691   (D.  C.  N.  Y.). 

was   charged  $4454.11  of  expenses,   the  1.    See    form  of  trustees'  deed,    post, 

appellate     court     reversed     the     lower  Appendix. 

court,  In  re  Vulcan  F'dy  &  Mach.  Co.,  2.    Instance,    Snyder   v.    Bougher,    16 

34  A.  B.  R.  835,  180  Fed.  671  (C.  C.  A.  A.    B.  R.  792    (Penn.  Sup.  Ct.),    which 

Pa.).       But  see  dissenting  opinion.  was  the  case  of  a  sale  of  a  saloon  stock 

Creditor,  as  Purchaser,  Applying  and  fixtures  conditioned  on  the  trans- 
Dividend  on  Purchase  Price. — Simi-  fer  of  the  license  to  the  purchaser, 
larly,  a  creditor,  as  a  purchaser,  may  where  the  purchaser  made  no  effort 
doubtless  apply  his  dividend  on  the  to  get  the  license  transferred  but  aban- 
purchase    price,    obiter.    In    re    Cornell  doned  the  purchase. 

Co.,    36  A.  B.  R.  353,    186  Fed.  859  (D.  3.    Instance,    In    re    Waterloo    Organ 

C.  N.  Y.).  Co.,    18  A.  B.    R.  753,    154  Fed.  657  (C. 

98.    In  re  Fabacher,  37  A.  B.  R.  534,  C.  A.  N.  Y.). 
193  Fed.  556  (D.  C.  La.). 
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§  2000.  Jurisdiction  of  Suit  by  Third  Party  against  Purchaser 
from  Trustee. — No  jurisdiction  exists  in  the  bankruptcy  court  to 
entertain  a  suit  brought  by  a  third  party  against  the  purchaser  for  specific 
performance  of  a  contract  relative  to  the  property  sold  by  the  trustee,  even 
though  injunction  against  the  trustee's  delivery  of  the  deed  to  the  purchaser 
is  part  of  the  remedy  sought  and  neither  litigant  objects  to  the  jurisdic- 
tion.* 

§  2000^.  Whether  Injunction  Available  in  Aid  of  Purchaser  to 
Protect  against  Third  Party. — It  does  not  appear  to  be  authoritatively 
decided  whether  injunction  will  be  issued  by  the  bankruptcy  court  itself 
after  sale  by  the  trustee  in  aid  of  the  purchaser  as  against  third  parties.' 

There  is  no  doubt  that  a  purchaser  of  the  assets,  including  the  good  will 
and  corfMDrate  name,  of  a  bankrupt  corporation  will  be  protected  in  an  in- 
dependent suit,  however,  to  the  extent  of  preventing  any  interference  with 
the  use  of  such  name  by  him,  and  also  of  preventing  the  old  corporate  name 
from  being  used  by  the  bankrupt  after  its  discharge  in  bankruptcy.^ 

§  2000|.  Trustee  of  Mortgage  Bondholders,  Whether  to  Be 
Paid  by  Trustee  in  Bankruptcy. — In  one  case  where  a  mortgage  pro- 
vided for  a  trustee  for  bondholders  the  court  ordered  payment  direct  to  the 
bondholders,  disregarding  the  trustee  under  the  mortgage.''' 

4.  Henrie  v.  Henderson,  16  A.  B.  R.  risdiction  should  exist  long  enough,  at 
617,  145  Fed.  316  (C.  C.  A.  W.  Va.,  re-  any  rate,  to  place  the  purchaser  in  pos- 
versing    In  re  Henderson,    15  A.  B.  R.       session. 

760).  6.   Myers  &  Co.  v.  Tuttle,  36  A.  B.  R. 

5.  Query,  In  re  Bluestone  Bros.,  33       541,  188  Fed.  533  (C.  C.  N.  Y.). 

A.    B.  R.  264,    174  Fed.    53   (D.    C.  W.  7.    In  re  Chambersburg  Mfg.  Co.,  26 

Va.),    although,    on    principle    such   ju-       A.  B.  R.  107,  190  Fed.  411  (D.  C.  Pa.). 


PART  VII. 

Cosnrs  of  Administration,  Distribution"  and  CivOSing  op  Estates.^ 

1.  For  costs  other  than  those  of  administration,  see  various  subjects.  In  the 
orderly  arrangement  of  the  treatise,  the  subjects  of  the  collection  and  sale 
of  the  assets  belonging  to  general  creditors  and  their  separation  from  the 
property  of  third  persons  and  from  that  of  the  bankrupt,  having  been  discussed, 
naturally  is  reached,  next  in  order,  the  subject  of  costs  and  expenses  of  ad- 
ministration and   the   distribution   of  the   remainder  in   dividends   to   creditors. 


CHAPTER  XL. 

Costs  and  Expenses  of  Administkation. 

Synopsis   of   Chapter. 

§  3001.  Jurisdiction  to  Tax  Costs. 

§  2003.  May  Be  Taxed  by  Referee. 

§  3003.  May   Be  Taxed  against  Successful   Party,   "for  Cause.'' 

§  3004.  No  Showing  of  "Cause"  Requisite  Where  Taxed  against  Unsuccessful 
Party. 

§  3005.  Stenographer's   Fees  Taxable  as   Costs. 

§  3006.  Employment  of  Stenographer  at  Expense  of  Estate. 

§  2007.  Compensation  Not  to  Exceed  Ten  Cents  per  Folio  for  Taking  and  Tran- 
scribing. 

§  3008.  Costs  in  Contesting  Claims  before  Election  of  Trustee  Not  Taxable 
against  Estate. 

§  3009.  No  Costs  in  Personam  against  Parties  in  Summary  Proceedings,  Not 
Personally  Appearing. 

§  3010.  No  Part  of  General  Costs  of  Administration  to  Be  Taken  Out  of  Prop- 
erty  Not   Forming   Part   of  Assets   for  Administration. 

§  2011.  Policy  of  Act,   Strictest  Economy. 

§  3012.  Preliminary   Deposits   for   Referee,   Clerk  and  Trustee. 

DIVISION   1. 

§  2013.  First   "Priority" — "Actual   and    Necessary    Cost    of    Preserving    Estate 

Subsequent   to   Filing   Petition." 
§  3014.  What   Included  in  Term. 

DIVISION   3. 

§  3015.  Second     "Priority" — Reimbursement     of     Petitioning    Creditors,    and    of 

Creditors  Recovering  Concealed  Assets. 
§  2016.  Reimbursement  of  Creditors  Recovering  Concealed  Assets,  etc. 
§  3017.  Trustee  to  Be  Given  First  Opportunity. 
§  3018.  Disallowance  of  Unjust  Claims  before   Election  of  Trustee. 

DIVISION    3. 
§  ,3019.  Third  Priority — "Costs  of  Administration." 

§  3020.  Equity  Rules  to   Govern   Order  of   Precedence  in   Class  Three. 
§  3031.  Indemnifying   Court   Officers   and  Advancing   Moneys   for   Expenses. 
§  3023.  Reimbursement   of   Expenses   Advanced. 

§  2033.  No  Reimbursement  of  Original  Deposit  Except  in  Petitioning  Creditors. 
§  3024.  Nor  of  Attorney's  Fees  Paid  by  Bankrupt  in  Advance. 
§  2035.  No  Reimbursement  of  Bankrupt  for  Care  of  Exempt   Property. 
§  2036.  Reimbursement  to  Follow   Order   of   Priority   of   Expenses  Themselves. 
§  2027.  Probable   Order  of  Priority. 


§  2028.  Referee's  Expenses. 

§  2039.  "Expenses"    Not   Covered   by   Statutory   Compensation    of   Referee,    Re- 
ceiver and  Trustee. 
§  3030.  What  Are  Proper  Expenses  of  Referee. 
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§  2031.  No  Reimbursement  Where  Expenses  Not  Required  by  Act  or  Rules. 
§  2033.  Method  of  Apportioning  Expenses. 


§  2033.  Expenses  of  Receivers  and  Trustees. 
§  3034.  Rent  for  Use  and   Occupation. 
§  2035.  Whether  Computed  at  Lease  Rate. 

§  2035J4.  Trustee's  or  Receiver's  Use  of  Property  Sold  on  Conditional   Sale. 
§  2036.  Expense  of  Conducting  Business. 
§  3037.  Auctioneer. 

§  2037J4-  Employing  Agents  to  Procure  Purchasers. 
§  3037J4.  Expert  Accountant. 
§  2038.  Premium  on  Bond. 

§  3039.  Not  Necessary  to  Pay  Expenses  Out  of  Pocket  First,  Then  to  Be  Al- 
lowed  Reimbursement. 
§  2039J4.  Receivership,   Expenses   on   Dismissal   of   Petition. 
§  2040.  Cost  and  Expense  of  Litigation. 
§  2041.  Attorney's  Fees  Incurred  by  Trustees  and  Receivers. 

SUBDIVISION    "d' 

§  2043.  Allovsrable  Attorneys'   Fees. 

§  2043.  Clerical  Work  and  Ordinary  Business  Advice  Not  to  Be  Charged  for 
at  Professional  Rates. 

§  2044.  For  Many  Services  Attorney  to  Seek  Pay  from  Own  Client,  Not  from 
Estate. 

§  2045.  Fees    Must   Be   "Reasonable." 

§  2046.  "Reasonableness"  Left  to  Sound  Judicial  Discretion  of  Court. 

§  3047.  Various    Elements   to    Be    Considered,    Each    Having   Modifying    Effect. 

§  2048.  Sixth  Element,  in  Bankruptcy  Cases,  "Economy.'' 

§  3049.  Items  Properly  to  Be  Grouped  According  to  Separate  Controversies 
Involved  and  Estimate  Made  as  to  Each  Group. 

§  2050.  "Retainer  Fees,"  No  Place  in  Bankruptcy. 

§  2051.  Mere  Incidental  Benefit  from  Services  in  Opposing  Adjudication,  etc., 
Not  Sufficient. 

§  2053.  Showing  to  Be  Made  of  Propriety  and  Reasonableness. 

§  2052}/^.     Mere   Employment  and   Service   Not   Sufficient. 

§  2053.  Notice  to  Creditors  Not  Requisite,  unless  by  Local  Rule. 

§  2053^.  Application   for   Allowance    Not   Properly   in   Attorney's    Own    Name. 

§  2054.     Trustee's  and  Receiver's  Attorney's  Fees. 

§  2055.  Not  to   Employ  Attorney  to  Do   Ordinary   Business   Duties   of  Trustee. 

§  2056.  Fees  Allowable  for  Investigating  and  Resisting  Improper  Claims. 

§  3057.  But  Creditors  Not  So  Entitled,  Even  for  Successful  Objections  to 
Claims,  before  Election  of  Trustee. 

§  2058.  No  Fees  for  Preparation  of  Papers  Where  Supreme  Court's  Forms 
Adequate. 

§  3059.  Whether  Trustee  Allowed  Attorney's  Fees  for  Own  Professional  Serv- 
ices. 

§  3060.  Attorneys  for  Creditors  Co-Operating  with  Trustee's  or  Receiver's  At- 
torney Not  Entitled. 

§'  2O6O54.  Costs  Out  of  Estate  for  Trustee's  Successful  Opposition  for  Bank- 
rupt's Discharge. 

§  2061.  Exhausting  Entire  Estate  in  Attorney's  Fees  in  Efforts  to  Discover 
Assets. 

§  2062.  Fee  Bills,  Properly,  Should  Be  Itemized. 
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§  2063.  Petitioning   Creditors'  Attorney's   Fees. 

§  3064.  Is  Matter  of  Right. 

§  3065.  Only  One   Fee,   Irrespective   of   l^umber   of  Attorneys. 

§  2066.  Apportionment   Where   Intervening  Creditors  Assist. 

§  2067.  Apportionment  in   Cases  of   Consolidation. 

§  3068.  For  What  Services  Allovirable  to  Petitioning  Creditors. 

§  2069.  Allov\rance  Not  to  Be  on  Basis  of  Plaintiffs'  in  Creditors'  Bills. 

§  2070.  "Amount  Involved,"  Not  Entire  Estate  but  Only  Surplus  over  Valid 
Liens. 

§  2071.  No  Fees  to  Petitioning  Creditors  for  Objecting  to  Claims  at  Election 
of  Trustee. 

§  3073.  Nor  for  Examination  of  Bankrupt  after  Appointment  of  Trustee. 

§  2073.  But  Allowable   for   Pursuing  Property   before   Adjudication. 

§  2074.  None  for  Services  after  Election  of  Trustee. 

§  3075.  No  Allowance  in  General  Out  of  Mortgaged   Property   Sold. 

§  3076.  Review   of  Allowance   of   Petitioning  Creditor's   Fees   by  Appeal. 

§  3077.  Bankrupt's  Attorney's  Fees. 

§  3078.  In  Involuntary  Cases,  Confined  to  Services  Rendered  While  Bankrupt 
in   Performance   of  Duties   Prescribed   by   Law. 

§  2079.  Actual  Benefit  to  Estate  Not  Test,  However. 

§  2080.  Services  Must  Be  Reasonably  Necessary  and  Actually  Rendered. 

§  3081.  Must  Be  Professional  Legal  Services,  and  Not  Merely  Clerical  or  Busi- 
ness. 

§  3083.  Legal  Assistance  in  Preparing  Schedules,  Examining  Claims  at  First 
Meeting,  etc..  Proper. 

§  2083.  "Amount  Involved"  Not  Entire  Estate  but  Only  Surplus  over  Valid 
Liens. 

§  3084.  No  Allowance  Out  of  Mortgaged  Property,  Except  for  Mere  Preser- 
vation. 

§  3085.  And  None  for  Services  in  Opposing  Bankruptcy  Proceedings. 

§  2086.  For  Attendance  at  Bankrupt's  Examination. 

§  2087.  Whether  Fees  Allowable  for  Petition  for  Discharge,  etc. 

§  3087J4.  Fees  for  Services  in  Connection  with  Composition  Proceedings. 

§  3088.  No  Allowance  for  Bankrupt's  Admission  in  Writing  of  Inability  to  Pay 
Deb'ts,  etc.,  nor  for  Services  in  Aid  of  Adjudication;  nor  in  Contests 
over  Exemptions. 

§  2089.  Bankrupt's  Attorney's  Fee  More  Discretionary  in  Voluntary  than  in  In- 
voluntary Cases. 

§  2090.  Test  in  Voluntary  Cases,  in  General. 

§  2091.  Preliminary  Consultations  May  Be   Charged  for,  in  Voluntary  Cases. 

§  2093.  Application  for  Receiver  or  Other   Provisional   Remedy  Allowed  for. 

§  3093.  Only  One  Fee  to  Be  Allowed. 

§  2094.  Bankrupt  Paying  Attorney  in  Advance. 

§  2095.  All  Payments  to  Attorney  in  Contemplation  of  Bankruptcy  Governed 
by  §  60   (d). 

§  3096.  Whether  Different  Principles  Govern  from  Those  Where  Allowed  Out 
of  Estate. 

§  2097.  Under  §  60  (d)  Must  Be  for  Benefit  of  Estate  or  in  Furtherance  of  Admin- 
istration. 

§  2098.  Prepaid  Fee,  to  Be  "Reasonable"  and  Subject  to  Re-Examination. 

§  2099.  Summary  Jurisdiction  over  Attorney  to  Require  Repayment  of  Excess. 

§  2100.  Prepayment  before  Filing  Petition,  or  at  Any  Time  before  Adjudication. 

§  3101.  Prepayment  Effected  by   Giving  Security. 
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SUBDIVISION    "d."' 

§  3103.  Referee's  Compensation. 

§  3103.  Referee's    Commissions    Computed   on    Disbursements    to    "Creditors." 

§  3104.  Thus,  Commissions  on  Disbursements  to  Priority  and  Secured  Cred- 
itors. 

§  3105.  Property   Sold   Free   of  Liens   When   Lienholder   Purchaser. 

§  310554.  Also  Where   Creditor  Purchases  and  Applies   Dividend   on   Price. 

§  3106.  In  Composition  Cases  Referee  to  Receive  One-Half  of  One  Per  Cent. 

§  3107.  "Twenty-Five   Cents   for    Each   Claim   Filed,"    Part   of   "Compensation." 

§  2107^.  Referee  Acting  as  Special  Master. 

§  3108.  Trustee's  Compensation. 

§  3108^.  Amendment  of  1910 — Trustee's   Ordinary  Compensation. 

§  3109.  Commissions  Computed  on  Disbursements  for  Expenses  and  to  Cred- 
itors. 

§  3110.  Except  That  in  Composition  Cases  Computed  Only  on  Disbursements 
to   Creditors. 

§  3111.  Whether  "Disbursement"  Includes  Proceeds  of  Property  and  Trust 
Funds  Surrendered  to  Adverse  Claimants,  and  Exempt  Property  Sold 
by  Trustee. 

§  2113.  Entitled  Even  Where  Outside  Agreement  to  "Credit"  Exists  and  Actual 
Money   Does   Not   Pass. 

§  3113.  No  Absolute  Right  to  Full  Commissions:  Less  May  Be  Allowed  or 
All  Allowance  Withheld. 

§  2114.  Apportionment,  Where  Three  Trustees  or  Successive  Trustees. 

§  2115.  Extra   Compensation  for   Conducting  Business. 

§  3117.  No  Additional   Compensation  Allowable  in  "Any   Form  or   Guise." 

§  2118.  Receiver's   Compensation. 

§  2119.  Receiver's   Maximum   Rate  of  Compensation   Same  as  Trustee's. 

§  3119J4-  Compensation  in  Composition  Cases. 

§  3119J4.  Receiver  as  "Mere  Custodian." 

§  311954-  Notice  of  Application  for  Compensation. 

§  3130.  Appeal  and  Review  of  Expenses,  and  Costs  of  Administration. 

SUBDIVISION   "e." 
§  3131.  Appraisers'  Fees. 
§  2132.  Witness  Fees  and  Mileage. 
§  3133.  Bankrupt  Not  Entitled  to  Witness  Fees. 

§  2124.  But  to  Reimbursement  of  Actual   Expenses  Where  Attending. 
§  2135.  But    None    Where    Voluntarily    Removing    Residence    after    Bankruptcy 

Instituted. 
§  3126.  Whether   Officers   and   Directors   of   Bankrupt   Corporation    Entitled   to 

Witness  Fees. 
§  21S7.  Witness   Fees  for  Attendance  without   Subposna  Equally  Allowable. 
§  3138.  Amount  of  Witness  Fee. 
§  3129.  Marshal's  Fees. 
§  2130.  Marshal  May  Demand  Indemnity. 

§  2131.  May  Charge  Reasonable  Fee  for  Services  on  Petition  to  Show  Cause. 
§  3132.  Marshal  and  Receiver  Entitled  to   Compensation,  Besides  Expenses,   on 

Seizures  under  §  3  (3). 

§  2001.  Jurisdiction  to  Tax  Costs. — Costs  may  be  taxed  by  the  bank- 
ruptcy court  against  parties  and  against  estates. ^ 

1.    Bankr.  Act,  §  3  (18) :    "Tax  costs,      render   judgments  therefor   against  the 
whenever  they  are  allowed  by  law,  and      unsuccessful  party,     or   the    successful 
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But,  unless  there  be  some  provision  of  the  Bankruptcy  Act,  expressly 
or  impliedly  authorizing  the  charging  of  expenses  against  the  estate,  only 
those  costs  may  be  taxed  against  estates,  under  the  authority  of  §  2  (18) 
of  the  Bankruptcy  Act,  which  arise  in  proceedings  in  the  administration  of 
the  estate.^ 

§  2002.  May  Be  Taxed  by  Referee. — They  may  be  ordered  paid  by 
the  referee,  as  to  matters  before  him.* 

§  2003.  May  Be  Taxed  against  Successful  Party,  "for  Cause."— 

They  may,  for  cause,  be  taxed  against  the  successful  party.* 

Thus,  they  may  be  taxed  against  the  bankrupt  where  the  creditors  have 
unsuccessfully  prosecuted  appeal  from  an  order  dismissing  their  specifi- 
cations of  objections  to  discharge.^ 

§  2004.  No  Showing  of  "Cause"  Requisite  Where  Taxed  against 
Unsuccessful  Party. — It  is  not  necessary  to  show  cause  therefor  where 
the  costs  are  taxed  against  the  unsuccessful  party;  as,  for  instance,  where 
taxed  against  the  unsuccessful  claimant  to  property  in  the  custody  of  the 
bankruptcy  court.®  But  there  seems  to  be  some  question  whether  attorney's 
fees  of  the  trustee  may  be  taxed  against  an  unsuccessful  creditor.''' 

It  would  seem  on  principle,  however,  that  an  equitable  portion  of  the 
trustee's  attorney's  fees  might  under  some  circumstances  be  taxed  against 
the  unsuccessful  party;  indeed,  there  are  seldom  any  other  "costs"  that  can 
be  taxed  except  the  expenses  of  the  trustee,  among  which  expenses  may 
occur  attorney's  fees.^^ 

§  2005.  Stenographer's  Fees  Taxable  as  Costs. — Stenographer's 
fees  may  form  part  of  the  costs  taxed  against  parties,  as  well  as  against  the 
estate.^ 

party,     for    cause,     or    in    part    against  5.   In  re  McCrea,  20  A.  B.  R.  412,  161 

each  of  the  parties,  and  against  estates,  Fed.  246  (C.  C.  A.  N.  Y.). 

in  proceedings  in  bankruptcy."  6.   In  re  Todd,  6  A.  B.  R.  88,  109  Fed. 

Compare,       instance      where     taxed  ggs  (D.  C.  N    Y ) 

against    unsuccessful    claimant,     In    re  n     n                     1           ^           j-     n 

Shocket,    24  A.    B.  R.  47,    177  Fed.    583  J-    Compare  as  to  costs  on  disallow- 

c-n     r    -D    T  ^     „„r,^^A  „l  s  om     «„<-«  ^nce  of  claim,  In  re  Rome,  19  A.  B.  R. 

(D.    C.  R.  I.),    quoted  at  §  2111,    note.  oon   iro  v^a    q7i   en    r    m    T^ 

2.  Compare     (successful     opposition  ^^^'  1^2  Fed.  971  (D.  C.  N.  J.). 

by   creditors  to  discharge,    not  charged  "a-     Compare,  instance  of  taxing  ex- 

against  estate).    In  re  Kyte,    26  A.    B.  pense  and  compensation  of  custodian, 

R.  507,  189  Fed.  531  (D.  C.  Pa.).     But  fo""  preservation  of  property  while  pe- 

it   does   not   appear  whether   this   case  tition     pending,     against     unsuccessful 

was  decided  before  or  after  the  amend-  claimant,  on  refusing  petition  for  rec- 

ment  of  1910  and,  in  any  event,  the  op-  lamation.   In  re  Schocket,  24  A.   B.   R. 

position   was  not  made    by  the  trustee,  f'  177  Fed.  583  (D.  C.  R.  I.),  quoted  at 

nor  in  his  name  nor  was  it  authorized  §  3111,  note. 

at  a    meeting  of  creditors.      Quoted  at  8.   In  re  Todd,  6  A.  B.  R.  88,  109  Fed. 

§  2060^.  365   (D.  C.  N.  Y.) ;    In  re  Rozinsky,    3 

3.  Inferentially,  In  re  Todd,  6  A.  B.  A.  B.  R.  830,  101  Fed.  229;  In  re  EUett 
R.  88,  109  Fed.  365   (D.  C.  N.  Y.).  Electric  Co.,  38  A.  B.  R.  453,  196  Fed. 

4.  In  re  Todd,  6  A.  B.  R.  88,  109  Fed.  400  (D.  C.  N.  Y.). 
265  (D.  C.  N.  Y.). 
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§  2006.  Employment  of  Stenographer  at  Expense  of  Estate. — A 

stenographer  may  be  employed  when  authorized  by  the  court,  on  appHca- 
tion  of  the  trustee,  and  his  compensation  may  be  taxed  against  the  estate, 
on  general  examinations  of  bankrupts  and  witnesses  and  on  other  pro- 
ceedings, where  not  already  included  in  costs  adjudged  in  favor  of  a  suc- 
cessful party  against  the  trustee.  Where  taxed  against  the  estate  on  gen- 
eral examinations  of  witnesses  and  in  cases  where  the  estate  is  not  the 
unsuccessful  party,  the  employment  of  the  stenographer  must  have  been 
authorized  by  the  court  on  application  of  the  trustee.* 

In  re  Todd,  6  A.  B.  R.  88,  109  Fed.  365  (D.  C.  N.  Y) :  "The  rule  established 
by  the  late  Mr.  Justice  Blatchford  in  this  court,  and  ever  since  followed  in  re- 
gard to  stenographer's  fees,  was  that  when  not  provided  for  by  law,  they  could 
not  be  taxed  in  any  cause,  except  upon  a  written  stipulation  between  the  at- 
torneys.    *     *     * 

"The  Bankruptcy  Act  of  1898  contains  but  a  single  provision  authorizing  the 
employment  or  payment  of  stenographers,  namely;  §  38a  (5),  which  provides 
that  upon  the  application  of  the  trustee,  the  referee  may  authorize  the  employ- 
ment of  stenographers  at  the  expense  of  the  estate,  at  a  compensation  not  to 
exceed  ten  cents  per  folio  for  reporting  and  transcribing  the  proceeding. 

"The  authority  thus  given  to  the  referee,  it  will  be  noticed,  can  only  be  ex- 
ercised upon  the  application  of  the  trustee;  the  expense  is  in  the  first  instance 
a  charge  against  the  estate,  and  it  is  not  to  exceed  ten  cents  per  folio. 

"The  above  express  provision  and  the  absence  of  any  other,  prevent  imposing 
any  further  charge  for  stenographer's  fees,  or  the  taxation  of  any  other,  except 
in  pursuance  of  some  stipulation  made  by  the  parties  to  the  cause. 

"In  the  present  case  there  was  no  such  stipulation;  but  as  the  stenographer's 
notes  were  rendered  desirable  and  the  application  therefor  was  in  consequence 
of  the  claimant's  contesting  demands,  and  the  controversy  has  been  adjudged 
against  the  latter,  it  is  proper  that  this  necessary  expense  to  the  estate  should 
be  taxed  against  the  claimant,  and  it  is  therefore  allowed  to  the  extent  of  ten 
cents  per  folio,  which  is  one-half  of  the  bill  rendered." 

§  2007.  Compensation  Not  to  Exceed  Ten  Cents  per  Folio  for 
Taking  and  Transcribing. — Stenographer's  fees,  when  taxable  against  the 
estate,  are  taxable  at  not  to  exceed  ten  cents  per  folio  for  taking  and  tran- 
scribing.^" Where  the  stenographer  is  not  required  to  transcribe  his  notes, 
doubtless  he  may  be  allowed  per  diem  compensation  for  taking  the  tes- 
timony. 

It  is  said  a  different  rule  prevails  where  the  examination  occurs  before 
adjudication,  before  a  special  commissioner  or  master  in  chancery. 

In  re  Stark,  18  A.  B.  R.  467,  155  Fed.  694  (D.  C.  N.  Y,):  "It  does  not  seem 
to  the  court  that  the  provisions  of  §  38,  subdivision  5,  apply  to  hearings  before 

9.    Bankr.  Act,  §  38  (a)    (5):     "Upon  reporting     and     transcribing     the    pro- 

the    application    of   the    trustee    during  ceedings." 

the   examination   of   the   bankrupts,   or  10.   Bankr.  Act,  §  38  (a)  (5) ;  compare 

other   proceedings,    authorize    the    em-  ante,  §'  1579;  also  see  In  re  Todd,  6  A. 

ployraent    of  stenographers    at  the    ex-  B.  R.  88,  109  Fed.  265   (D.   C.  N.  Y.); 

pense  of  the  estates  at  a  compensation  In  re  EUett  Elec.  Co.,  38  A.  B.  R.  453, 

not    to  exceed    ten  cents  per    folio  for  196  Fed.  400  (D.  C.  N.  Y.),  quoted  at 

§  1579. 
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a  special  commissioner.  The  meaning  of  this  section  would  seem  to  be  that  a 
referee  in  bankruptcy  may  make  use  of  the  services  of  a  stenographer,  when  the 
trustee  considers  that  the  testimony  should  be  taken,  and  that  in  such  case  the 
rate  is  fixed,  but  this  rate  has  nothing  to  do  with  the  employment  of  a  stenog- 
rapher on  isolated  and  unusual  occasions,  where  at  the  request  of  the  creditors 
or  of  the  receiver,  a  special  hearing  is  had  before  a  special  commissioner.  The 
bankruptcy  law  gives  the  court  power  to  appoint  special  masters  or  commission- 
ers, to  hold  hearings  in  certain  special  cases  enumerated  in  section  21a.  If  the 
hearing  is  not  a  statutory  hearing  before  a  referee  in  bankruptcy,  the  provisions 
of  §  38,  as  to  the  employment  of  a  stenographer  by  the  referee  in  bankruptcy, 
would  not  apply.'' 

§  2008.  Costs  in  Contesting  Claims  before  Election  of  Trustee 
Not  Taxable  against  Estate. — Costs  in  contesting  claims  before  the 
election  of  a  trustee,  incurred  in  the  effort  to  control  the  election,  are  not 
chargeable  against  the  estate.^^ 

§  2009.  No  Costs  in  Personam  against  Parties  in  Summary  Pro- 
ceedings, Not  Personally  Appearing. — While  it  is  true  that  in  plenary 
actions  in  the  bankruptcy  court  under  favor  of  the  Amendment  of  1903, 
or  where  a  party  has  voluntarily  entered  appearance,  costs  may  be  taxed 
by  judgment  in  personam  against  the  party;  yet,  where  such  is  not  the  case 
and  the  only  jurisdiction  of  the  court  arises  from  its  possession  of  the  res 
and  notice  upon  parties  claiming  -interests  therein — such  parties  not  ap- 
pearing in  response  thereto — costs  may,  not  be  taxed,  personally,  against  such 
parties ;  ^^  although,  of  course,  the  proportionate  compensation  for  care, 
preservation  and  administration  may  be  taken  out  of  any  fund  thus  pro- 
tected. 

§  2010.  No  Part  of  General  Costs  of  Administration  to  Be  Taken 
Out  of  Property  Not  Forming  Part  of  Assets  for  Administration. — No 

part  of  the  general  costs  of  administration  are  to  be  taken  out  of  property 
not  forming  part  of  the  assets  for  administration,  as,  for  instance,  in  gen- 
eral, none  out  of  exempt  property  properly  scheduled  and  claimed;  ^^  al- 
though such  costs  may,  if  otherwise  proper,  be  taxed  against  the  bankrupt 
himself  in  personam,  although  all  his  property  be  exempt. i*  Nor,  in  general, 
may  they  be  taken  out  of  property,  no  title  to  which  nor  right  of  possession 
of  which  is  in  the  trustee,  although  cases  may  arise  in  which  it  would  be 
equitable  to  tax  the  expenses  of  preservation  and  a  proportionate  part  of 
the  compensation  of  the  officers  of  the  court  against  the  successful  claim- 
ant.15 

11.  In  re  Worth,  12  A.  B.  R.  566,  130  Fed.  990  (D.  C.  Pa.);  In  re  Yeager,  25 
Fed.  927  (D.  C.  Iowa);  In  re  Fletcher,  A.  B.  R.  51,  182  Fed.  951  (D.  C.  Pa.). 
10  A.  B.  R:  398  (D.  C.  N.  Y.).  Infer-  14.  In  re  Herbold,  14  A.  B.  R.  116 
entially,    In  re  Mercantile  Co.,    2  A.  B.  (D.  C.  Wash.). 

R.  419,  95  Fed.  123   (D.  C.  Mo.).  16.    Compare,  In  re  Gaskill,  12  A.  B. 

12.  Havens  &  Geddes  Co.  v.  Pierek,  R.  251,  130  Fed.  235  (D.  C.  Wash.), 
9  A.  B.  R.  569,  120  Fed.  244  (C.  C.  A.  where  the  court  permitted  the  deduc- 
Ills.).  tion  of  a  proportionate  part  of  the  ex- 

13.  In  re  LeVay,  11  A.  B.  R.  114,  125  penses    of  the    bankruptcy  proceedings 
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Nor,  in  general,  may  the  general  costs  of  administration  be  charged  against 
lienholders,  though  expenses  of  preservation  of  the  particular  property  on 
which  they  hold  their  liens  may,  in  proper  cases,  be  so  charged.^® 

§  2011.  Policy  of  Act,  Strictest  Economy. — The  policy  of  the  act 
is  that  of  strictest  economy  in  expenses  and  cost  of  administration. ^'^ 

The  greatest  foe  to  the  permanency  of  national  bankruptcy  laws  in  this 
country  in  the  past  seems  to  have  been  the  opportunity  they  have  appar- 
ently afforded  for  extravagance  in  administration.  The  framers  of  the  pres- 
ent act  repeatedly  manifest  in  the  words  they  have  used,  the  utmost  solici- 
tude to  guard  against  extravagance.  The  chief  cause  of  the  downfall  of 
the  act  of  1867  was  its  extravagance.  Estates  were  swallowed  up  in  fees 
and  expenses  until  finally  the  very  name  of  bankruptcy  law  became  a  syn- 
onym for  licensed  plundering  of  creditors'  estates,  and  its  administration 
became  odious  in  the  eyes  of  the  peoplle. 

In  re  Mercantile  Co.,  2  A.  B.  R.  420,  95  Fed.  123  (D.  C.  Mo.) :  "The  history 
leading  up  to  the  adoption  of  the  present  Bankrupt  Law  shows  that  the  great 
abuses  under  the  preceding  National  Bankrupt  Act,  in  the  way  of  exorbitant 
fees,  which  largely  consumed  the  assets  of  the  bankrupt,  whereby  the  minis- 
terial officers  grew  rich  upon  the  administration  of  the  act,  while  the  cred- 
itors starved,  impelled  Congress,  in  the  adoption  of  the  present  Bankrupt  Act, 
to  reverse  this  practice,  so  that  the  Bankrupt  Law  should  be  so  administered 
that  the  creditors  should  be  the  favorites  of  the  courts,  rather  than  the  agents 
assisting  the  court  in  the  preservation  and  distribution  of  bankrupt  estates. 
The  obvious  policy  of  the  present  act,  manifest  throughout  all  its  provisions 
respecting  fees  and  commissions,  is  to  reduce  to  the  lowest  minimum  the  ex- 
penses of  administration.  ■  This  is  especially  made  manifest  in  the  meagre  fees 
allowed  to  clerks,  referees,  and  trustees.  Indeed,  so  inadequate  is  the  compen- 
sation allowed  to  these  officers  that  it  is  a  matter  of  happy  surprise  to  the  courts 
that  they  have  been  able  to  secure  the  services  of  such  competent  persons  to 
fill  the  places  of  referees  and  trustees.  And,  because  of  the  meagre  compensa- 
tion allowed  by  the  act  to  these  officers,  courts  are  exposed  to  the  constant 
temptation  to  either  read  into  the  act  some  provision  not  found  in  its  letter,  or 
by  the  most  liberal  construction  of  doubtful  or  ambiguous  terms  to  augment 
fees  and  commissions.  This  is  a  tendency,  however,  in  my  judgment,  which  it 
is  the  bounden  duty  of  the  court  to  resist.  It  is  the  duty  of  the  court,  from 
which  it  cannot  honestly  escape,  in  applying  this  statute,  to  give  it  such  con- 
struction  and   such   application   as  will   carry   out  and   effectuate   the   legislative 

upon  the  surrendering  of  a  trust  fund.  A.  B.  R.  54  (Ref.  Ga.) ;  Dunlap  Hard- 
Compare,  In  re  Cambridge,  14  A.  B.  ware  Co.  v.  Huddleston,  31  A.  B.  R. 
R.  168,  136  Fed.  983  (D.  C.  Mass.),  731,  167  Fed.  433  (C.  C.  A.  Ga.) ;  com- 
where  the  court  construed  the  word  pare,  as  to  extravagance  in  allowance 
"disijursements"  used  with  reference  to  of  appraisers'  fees,  note,  post,  §  2128. 
the  compensation  of  receivers  as  com-  Instance  as  stenographic  and  attor- 
prehending  the  value  of  property  re-  ney  fees.  In  re  Ellett  Elect.  Co.,  28 
turned  in  specie  to  claimants.  A.    B.  R.  453,    196  Fed.    400  (D.    C.  N. 

16.  Compare,  ante,  §  1993.  Y.). 

17.  See  ante,  §  24,  and  post,  §  2048.  Bankruptcy  Court  Often  Has  to  Pro- 
In  re  Carolina  Cooperage  Co.,  3  A.  B.  tect  Creditors  against  Their  Own  Neg- 
R.  154,  96  Fed.  604  (D.  C.  N.  C);  im-  lect— Ross  v.  Saunders,  5  A.  B.  R.  350, 
pliedly.  In  re  Kyte,  19  A.  B.  R.  768,  158  105  Fed.  915  (C.  C.  A.  Mass.). 

Fed.  121   (D.  C.  Pa.);  In  re  Marks,  2i 
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will.  Any  other  action  by  the  court  is  but  an  attempt  to  set  up  and  substitute 
the  notions  and  inclinations  of  the  individual  judge  as  to  which  would  be  a  rea- 
sonable compensation  for  services  under  this  law  for  that  of  the  Legislature, 
whereas,  as  already  suggested,  the  court  can  have  no  policy  in  conflict  with  that 
of  the  legislative  scheme." 

In  re  Nat'l  Mercantile  Agency,  11  A.  B.  R.  451  (Ref.  N.  Y.):  "The  domi- 
nant keynote  of  the  Bankruptcy  Law  as  enacted  by  Congress,  is  economical 
administration,  so  that  the  creditors  may  realize  the  largest  possible  dividends 
from  estates  administered  in  bankruptcy.     *     *     * 

"Complaint  is  being  made  in  many  directions  that  the  expenses  of  prelim- 
inary administration  of  bankrupt  estates  are  becoming  unduly  large  and,  in 
many  cases,  entirely  disproportionate  to  the  size  of  the  estates  called  upon  to 
bear  such  heavy  burdens." 

In  re  Daniels,  12  A.  B.  R.  450,  130  Fed.  597  (D.  C.  Iowa):  "Much  criticism 
was  made  of  prior  Bankruptcy  Acts  because  of  the  large  amount  of  fees  and  ex- 
penses incurred  in  the  administration  of  the  bankrupt  estates.  It  was  the  man- 
ifest purpose  of  Congress  that  such  criticism  could  not  rightly  be  made  of  the 
present  law,  and  it  fixed  the  compensation  of  referees  and  other  officers  very 
low.  They  may  be  inadequate  in  some  cases,  but  the  court  is  powerless  to  in- 
crease them.  By  the  amendment  of  February  5,  1903,  it  is  expressly  provided 
that  the  court  shall  not  allow,  under  any  form  or  guise  whatever,  any  other  or 
further   compensation   for   services   than  that   expressly   authorized   by   the   act." 

In  re  Woodard,  2  A.  B.  R.  339,  691,  95  Fed.  956  (D.  C.  N.  Car.):  "One  of  the 
purposes  of  the  Act  of  1898  in  establishing  a  uniform  system  of  bankruptcy  was 
to  avoid  what  was  the  principal  cause  of  the  repeal  of  the  Bankruptcy  Act  of 
1867 — excessive  fees  and  great  expenses." 

In  re  Oppenheimer,  17  A.  B.  R.  60  (D.  C.  Pa.):  "Economy  is  strictly,  enjoined 
by  the  well  known  policy  of  the  Bankruptcy  Act  in  the  administration  of  bank- 
rupt estates." 

In  re  Goldville  Mfg.  Co.,  10  A.  B.  R.  556,  123  Fed.  579  (D.  C.  S.  C.) :  "It  is 
a  part  of  the  history  of  the  country  that  one  of  the  causes  which  led  to  tlie 
repeal  of  the  Bankruptcy  Act  of  1867  was  the  great  abuse,  under  the  former 
law,  whereby  the  estates  of  bankrupts  were  consumed  by  the  ministerial 
officers  of  the  court  in  enormous  costs  and  charges;  and  it  was  the  clear  intent 
of  the  present  Bankrupt  Law  that  they  should  be  administered  for  the  benefit  of 
the  creditors.  This  is  manifest  through  all  the  provisions  respecting  fees  and 
commissions.  The  compensation  allowed  to  clerks,  referees,  and  trustee  is  so 
meager  that  it  is  a  matter  of  some  surprise  that  the  courts  have  been  able  to 
secure  persons  of  any  competency  to  administer  the  law." 

In  re  Ketterer  Mfg.  Co.,  19  A.  B.  R.  646,  156  Fed.  719  (D.  C.  Pa.) :  "Economy 
in  the  administration  of  estates  is  the  policy  of  the  present  law,  and  is  to  be 
strictly  enforced." 

In  re  Allert,  33  A.  B.  R.  101,  173  Fed.  691  (D.  C.  N.  Y.) :  "It  should  re- 
main uppermost  in  the  minds  of  litigants  and  attorneys  practicing  in  the  bank- 
ruptcy courts,  that  it  is  the  policy  of  the  Bankruptcy  Act  to  administer  es- 
tates with  the  strictest  economy,  to  the  end  that  fees,  costs  and  charges  should 
be  reduced  to  the  lowest  minimum;"  although  in  this  case  itself  "extra"  com- 
pensation was  allowed  the  referee. 

An  example  of  the  tendency  towards  extravagance  of  administration 
is  afforded  in  the  practice  that  has  grown  up  in  a  few  districts  of  ap- 
pointing special   masters   at   an   increased   expense   to   estates   to   perform 

2  R  B— 64 
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various  parts  of  the  duties  that  the  referee  is  presumed  to  perform  as 
part  of  the  duties  for  which  he  receives  his  fixed  compensation ;  i^  thus, 
for  passing  upon  trustee's  reports  and  for  "advising"  the  trustee,  etc.,  etc. ;  ^* 
for  auditing  receivers'  accounts  and  determining  "reasonable"  compensa- 
tion ;  20  for  hearing  a  petition  for  an  order  upon  the  bankrupt  to  surrender 
assets  in  his  possession ;  ^i  for  considering  liens,  which,  if  the  bankruptcy 
court  had  any  right  to  consider  at  all,  would  have  been  because  such 
consideration  was  part  of  the  referee's  duties ;  ^^  to  a  "special  commis- 
sioner" for  passing  on  priority  of  expense  of  administration  where  the 
assets  were  too  small  to  pay  them  in  full ;  2*  for  determining  the  reason- 
ableness of  a  prepayment  of  a  bankrupt's  attorney's  fee  under  §  60  (d) 
and  §  64  (b)  (3)  ;  ^^  for  taking  an  accounting  in  order  to  determine  the 
proper  amount  for  which  a  proof  of  claim  should  be  allowed ;  ^s  for  deter- 
mining the  validity  of  an  unfiled  chattel  mortgage  upon  property  in  the  pos- 
session of  the  receiver  in  bankruptcy  and  sold  by  him  evidently  atter  the 
adjudication  of  bankruptcy.^* 

The  referee  must  not  receive  extra  allowance,  even  with  the  consent  of 
counsel.^''  He  may  not  have  extra  allowance  for  "investigating  specific 
liens,"  questions  relating  to  which  come  up  in  the  usual  and  ordinary  course 
of  the  administration  of  the  estate.^s  No  per  diem  may  be  allowed  to  ref- 
erees for  sitting  in  the  examination  of  the  bankrupt,  nor  for  presiding  at 
the  first  meeting  of  creditors. ^^ 

But  the  referee  may  be  allowed  additional  compensation  while  acting  as 
special  master  in  matters  expressly  restricted  to  the  judge.^" 

Before  the  amendment  of  1903,  trustees  were  sometimes  allowed  what 
was   termed    "extra  compensation"    where,   by  consent,   property   covered 

18.  See  ante,  §§  34,  522^.  24.    In  re  Shiebler  &  Co.,  30  A.  B.  R. 

19.  In  re  Hart  &  Co.,  18  A.  B.  R.  137       777,  163  Fed.  545  (D.  C.  N.  Y.). 

(D.  C.  Hawaii),  in  which  "extra"  com-  25.    In  re  Fenn,  23  A.  B.  R.  833,  172 

pensation   was   allowed    for   "advising"  Fed.  630  (D.  C.  Vt). 

the    trustee  in  running   the  business  of  26.     In    re     Watts-Woodward    Press 

a  going  concern.     In  re  Hoyt  &  Mitch-  Inc.,    34  A.  B.  R.  684,    181  Fed.  71  (C. 

ell,    11  A.  B.    R.  784,    137  Fed.  968  (D.  C.  A.  N.  Y.). 

C.    N.    0.      Compare,    upon    germane  27.   Dressel   v.   North   State   Lumber 

subject  of  attorney's  fees.  In  re  Lang,  Co.,    9  A.  B.    R.  541,    119  Fed.  531  (D. 

11  A.   B.   R.   794,   137   Fed.   755    (D.   C.  C  N.  C). 

Tex.).  28.    In    re    Mammoth    Pine    Lumber 

20.  Apparent  instance,  In  re  Martm-  Co.,  8  A.  B-.  R.  651,  116  Fed.  731  (D. 
Borgeson  Co.,  18  A.  B.  R.  197,  151  Fed.  c.  Ark.). 

780  (D.  C.  N.  Y.).  29    j^  ^g  Parker,  7  A.  B.  R.  132,  111 

21.  In  re  Herskovitz,  18  A.  B.  R.  347,       pgd.  501   (D.  C.  Iowa). 

153  Fed.  316  (D.  C.  N.  Y.).  30.    See   post,    §   2660.      Fellows   v. 

22.  In  re  Hobbs,  16  A.  B.  R.  544,  560  Freudenthal,  4  A.  B.  R.  490,  102  Fed. 
(D.  C  W.  Va.).  731  (C.  C.  A.  Ills.);  contra,  In  re  Troth, 

Compare,  In  re  Allert,  23  A.  B.  R.  4  a.  B.  R.  780,  104  Fed.  291  (D.  C. 
101,  173  Fed.  691  (D.  C.  N.  Y.),  wherein  Ohio).  In  re  Grossman,  6  A.  B.  R. 
the  court  allowed  a  referee  "extra  510,  m  Fed.  507  (D.  C.  Mich.);  Bra- 
compensation  for  such  duty,  saymg  it  gassa  v.  St.  Louis  Cycle  Co.,  5  A.  B. 
was  performed  outside  of  the  referees  r  700,  107  Fed.  77  (C.  C.  A.  Tex.), 
duties.  quoted    at  §  3660.      Contra,  In  re  Wil- 

23.  In  re  Gregnard  Lith.  Co.,  19  A.  cox,  19  A.  B.  R.  241,  156  Fed.  685  (D. 
B.  R.  743,  155  Fed.  699   (D.  C.  N.  Y.).  C.  Mich.). 
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with  liens  was  sold  free  and  clear.^^  This  is  now  regulated  by  the  Amend- 
ment of  1910  to  Bankr.  Act,  §  48.  Likewise,  similar  extra  compensation  was 
allowed,  in  some  instances,  to  the  referee  where  an  application  was  made 
outside  the  ordinary  scope  of  the  referee's  duties. ^^ 

§  2012.  Preliminary  Deposits  for  Referee,  Clerk  and  Trustee. — 

Consideration  of  the  original  $15.00  for  the  referee's  fee,  $10.00  for  the 
clerk's  fee  and  $5.00  for  the  trustee's  fee,  required  to  be  deposited  by  lit- 
igants at  the  time  of  instituting  the  bankruptcy  proceedings,  has  been  pre- 
viously had.*^ 

These  preliminary  deposits  do  not  come  up  for  "allowance"  at  all.  They 
are  fixed  by  statute  and  must  be  paid  at  the  beginning — unless  a  poverty 
affidavit  is  filed,  and  even  in  that  event  the  prospective  bankrupt,  as  pre- 
viously noted,  usually  is  obliged  to  pass  a  rigid  examination  as  to  his  abso- 
lute inability  to  make  the  deposit  before  being  permitted  to  file  his  bank- 
ruptcy petition  without  the  deposit. 

We  are  not  concerned  at  this  time  with  these  preliminary  deposits  of 
filing  fees  for  the  referee,  clerk  and  trustee,  nor  with  the  expenses  and 
commissions  of  the  referee  and  trustee  incurred  in  the  marshaling  of  liens 
and  selling  of  property  free  from  liens,  which,  as  previously  noted,  are  to 
be  taxed  in  each  instance  against  the  particular  fund  itself  that  has.  been 
derived  from  the  sale  of  the  special  property  involved.  The  making  of  the 
preliminary  deposit,  and  the  paying  of  the  expenses  of  the  selling  of  the 
property  free  from  liens,  are  supposed  already  to  have  taken  place  and  in 
the  orderly  development  of  the  subject  we  are  concerned  now  only,  with 
the  distribution  of  the  general  estate  remaining  in  the  hands  of  the  trustee 
and  the  costs  and  expenses  chargeable  against  it. 

The  statute,  in  §  64,  seeks  to  lay  down  the  order  of  priority  in  the  dis- 
tribution of  bankrupt  estates;  but  its  provisions  are  not  altogether  well 
defined  nor  free  from  ambiguity. 

Division  1. 

Cost  of  Preservation  oe  Estate  Subsequent  to  Fiung  oe  Petition. 

§  2013.  First  "Priority" — "Actual  and  Necessary  Cost  of  Pre- 
serving Estate  Subsequent  to  Filing  Petition." — The  first  class  in  the 
statutory  order  of  priority  is  the  actual  and  necessary  cost  of  preserving 
the  estate  after  the  petition  is  filed.^* 

31.  In  re  Mammoth  Pine  Lumber  33.  See  "Deposit  for  Costs  in  Vol- 
Co.,  8  A.  B.  R.  651,  116  Fed.  731  (D.  untary  and  Involuntary  Cases,"  ante, 
C.  Ark.).     This  would ^  not  have    been      §  285. 

"extra"  compensation  under  the  ruling  Clerk's  Per  Diem  for  Making  Refer- 
in  In  re  Mulhauser,  9  A.  B.  R.  80  (D.  ences  in  Judge's  Absence.— See  ante, 
C.  Ohio).  §  285,  n. 

32.  In  re  Todd,  6  A.  B.  R.  88,  109  34.  Bankr.  Act,  §'  64  a  (1).  Obiter, 
Fed  265  (D.  C.  N.  Y.);  In  re  Allert,  Sellers  v.  Bell,  2  A.  B.  R.  543,  94  Fed. 
33  A  B.  R.  101,  173  Fed.  691  (D.  C.  N.  801  (C.  C.  A.  Ala.);  In  re  Heller,  23  A. 
Y)  B.  R.  792,  176  Fed.  656  (D.  C.  N.  Y.). 
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§  2014.  What  Included  in  Term. — Nowhere  is  it  clearly  expressed 
what  is  included  within  this  class.  Probably  it  does  not  refer  to  the  ex- 
penses of  the  receiver  or  trustee  in  administering  the  estate,  for  such  ex- 
pense would  more  properly  be  denominated  costs  of  administration  and 
so  come  under  class  three. ^' 

More  likely  it  refers  rather  to  cases  where  some  person,  as  a  clerk  of  the 
bankrupt  or  a  creditor,  has  been  taking  care  of  the  property  before  any 
trustee  or  receiver  has  been  appointed  and  when  the  estate  was  totally 
helpless  and  unprotected ;  or  to  cases  where  the  bankrupt  himself  has  been 
taking  care  of  the  property  meanwhile;  ^^  or  to  cases  where  some  officer  of 
a  state  court,  as  a  receiver,  assignee  or  trustee,  has  been  permitted  to  retain 
custody  of  the  property  after  the  filing  of  the  petition ;  ^'^  or  where  a  re- 
ceiver, before  adjudication  in  involuntary  bankruptcy,  has  incurred  or  paid 
extraordinary  obligations  in  preserving  the  values  of  the  property  in  his 
charge,  not  to  be  termed  strictly,  expenses.  Thus,  where  the  receiver  has 
paid  for  the  renewal  of  a  hotel  license  about  to  expire,  which  was  the  most 
valuable  asset  of  the  estate  and  which  the  bankrupt  himself  was  unable  to 
pay.^^  Perhaps  it  refers  to  cases  where  a  receiver  or  trustee  has  refused 
to  take  certain  steps  deemed  necessary  for  the  best  interests  of  the  estate 
and  some  creditor  has,  on  that  refusal,  himself  gone  ahead  and  taken  the 
needful  steps. ^® 


35.  See  post,  §  2033;  also  see  In  re 
Pickhardt,  29  A.  B.  R.  524,  198  Fed. 
879  (D.  C.  Wis.).  But  see  In  re  Ger- 
son,  1  A.  B.  R.  251  (Ref.  Penna.) :  This 
case,  however,  on  the  other  proposition 
involved  is  contra,  in  principle,  to  In  re 
Rouse,  Hazard  &  Co.,  1  A.  B.  R.  231, 
91  Fed.  96  (C.  C.  A.  Ills.),  and  to  In 
re  Slomka,  9  A.  B.  R.  635,  122  Fed. 
630  (C.  C.  A.  N.  Y.),  although  in  con- 
formity with  In  re  Laird,  6  A.  B.  R.  1, 
109   Fed.  550   (C.  C.  A.   Ohio). 

36.  In  re  Barrow,  3  A.  B.  R.  414,  98 
Fed.  582  (D.  C.  Va.):  "It  appearing 
that  the  bankrupt  did  not  omit  these 
crops  from  his  schedule  with  a  fraudu- 
lent intent,  he  wilt  be  allowed  by  the 
trustee  a  reasonable  compensation  for 
the  work  and  care  bestowed  on  them 
from  the  date  of  his  adjudication." 

In  re  Hutchinson  Co.,  14  A.  B.  R. 
518    (Ref.   Mich.). 

Obiter,  Sellers  v.  Bell,  2  A.  B.  R.  543, 
94  Fed.  801  (C.  C.  A.  Ala.):  "It  is 
to  be  observed  that  in  ordinary  cases, 
whether  in  involuntary  or  in  voluntary 
bankruptcy,  the  actual  and  necessary 
cost  of  preserving  the  estate  subse- 
quent to  the  filing  of  the  petition  and 
up  to  the  qualification  of  the  trustee 
will  usually,  and  always  should  where 
he  is  exercising  good  faith,  devolve 
upon  the  bankrupt  himself,  not  at  his 
charge  and  expense,  but  as  a  charge  of 


the  first  rank  against  the  estate  which 
he  is  required  or  has  volunteered  to 
surrender." 

Instance  where  expenses  and  com- 
pensation of  clerk  refused  as  being 
unnecessary,  In  re  Nat'l  Mercantile 
Agency,  11  A..  B.  R.  451  (Ref.  N.  Y.). 
In  this  case  it  was  held,  that  the  offi- 
cers and  employees  of  a  bankrupt  com- 
pany against  which  a  petition  in  bank- 
ruptcy is  filed  'have  no  right  to  halt  the 
proceedings  in  a  vain  attempt  to  save 
the  company  and  then  impose  the  ex- 
penses of  such  an  attempt  upon  the 
estate  as  a  necessary  cost  of  preserv- 
ing it  subsequent  to  the  filing  of  the 
petition. 

37.  In  re  Harson  Co.,  11  A.  B.  R.  514 
(D.  C.  R.  I.) ;  In  re  Pettee,  16  A.  B.  R. 
450,  143  Fed.  994  (D.  C.  Conn.). 

38.  Knittel  v.  McGowan,  14  A.  B.  R. 
209  (D.  C.  Pa.). 

39.  Compare,  In  re  Little  River  Lum- 
ber Co.,  3  A.  B.  R.  682,  101  Fed.  558 
(D.  C.  Ark.):  "The  trustee  in  this  case 
at  the  time  this  claim  should  have  been 
resisted  had  removed  from  the  state. 
Under  the  advice  of  his  counsel,  to 
the  efifect  that  he  had  no  right  to  em- 
ploy an  attorney  for  the  purpose  of 
resisting  fraudulent  claims,  he  declined 
to  employ  counsel.  Being  away  from 
the  state,  and  his  counsel  declining  to 
act   without  remuneration,    the  counsel 
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Compare,  In  re  Goldville  Mfg.  Co.,  10  A.  B.  R.  557,  133  Fed.  579  (D.  C.  S: 
C):  "Certain  creditors,  of  their  own  volition,  have  chosen  to  contest  the 
mortgage,  and  their  attorney,  like  any  other  who  takes  a  desperate  case  with 
the  expectation  of  a  fee  contingent  upon  the  result,  to  be  large  if  successful, 
must  abide  the  result;  or  the  service  may  be  likened  to  that  in  salvage  cases 
in  the  admiralty,  where  salvors  receive  no  remuneration  if  nothing  is  salved, 
however  arduous  their  efforts  and  however  great  be  their  expenditures  of  money 
and  time.  The  common  reward  of  those  who  fight  for  lost  causes  is  the  con- 
sciousness of  duty  done.  The  Supreme  Court  of  the  United  States  in  Hobbs-i/. 
McLean,  117  U.  S.  582,  39  L.  Ed.  940,  has  stated  the  principle  which  governs: 
'When  many  persons  have  a  common  interest  in  a  trust  property  or  fund,  and 
one  of  them  for  the  benefit  of  all,  and  at  his  own  cost  and  expense,  brings  a 
suit  for  its  preservation  or  administration,  the  court  of  equity  in  which  the  suit 
is  brought  will  order  that  the  plaintiff  be  reimbursed  his  outlay  from  the  prop- 
erty of  the  trust,  or  by  proportional  contribution  from  those  who  accept  the 
benefits  of  his  efforts.  *  *  *  But  where  one  brings  adversary  proceedings 
to  take  possession  of  trust  property  from  those  entitled  to  it,  in  order  that  he 
may  distribute  it  to  those  who  claim  adversely,  and  fails  in  his  purpose,  it 
has  never  been  held  in  any  case  brought  to  our  notice  that  such  person  had  any 
right  to  demand  reimbursement  of  his  expenses  out  of  the  trust  fund,  or  con- 
tribution from  those  whose  property  he  sought  to  misappropriate.'  " 

It  may  include  the  compensation  and  expenses  (including  attorney's  fees~> 
of  a  mortgagee  of  a  chattel  mortgage,  executed  two  days  before  the  filing 
of  the  bankruptcy  petition  and  made  for  the  benefit  of  all  creditors  who 
would  assent  thereto  within  a  stated  period,  where  the  mortgagee  remains 
in  possession.*" 

The  bankruptcy  court  is  itself  to  determine  what  the  reasonable  and 
necessary  expense  of  the  preservation  Will  amount  to ;  *i  and  it  is  not  to 

in  this  case,  using  the  name  of  one  of  mit  the  other  creditors  to  avail  them- 
their  clients,  A.  DeMarce,  resisted  the  selves  of  his  services,  accompanied  by 
claim  of  O'Dwyer  &  Ahern  and  sue-  the  necessary  risk,  involving  costs,  etc., 
cessfuUy  defeated  it,  thus  increasing  and  then  share  in  the  estate  without 
the  assets  of  the  estate  for  the  bene-  contributing  to  the  payment  of  the  at- 
fit  of  all  the  creditors  to  the  extent  of  torney  who  did  the  work." 
about  $1,000.  The  court  is  somewhat  Obiter,  In  re  Burke,  6  A.  B.  R.  503 
familiar  with  the  services  rendered  in  (Rgf  Ohio).  Also,  see  In  re  Groves,  2 
this  case,  and  thinks  the  allowance  n.  B.  N.  &  R.  466  (Ref.  Ohio),  where 
made  by  the  referee  is  not  exorbitant.  the  trustee  refused  to  make  application 
This  allowance  is  made  and  goes  as  a  to  have  a  sale  set  aside  for  stifling  of 
part  of  the  expenses  of  the  adminis-  competition,  and  certain  creditors  then 
tration  of  the  estate,  and  is  allowed  made  the  application  themselves,  the 
under  the  general  equity  powers  of  result  of  which  was  that  the  sale  which 
the  Bankrupt  Court.  It  seems  to  me  ^as  for  $9,000  was  set  aside  and  on  re- 
that,  on  well-recognized  equitable  prin-  gale  the  property  brought  $23,000 IT!  In 
ciples  an  attorney  who,  under  the  cir-  that  case  the  creditors  who  brought  the 
cumstances  of  this  case,  intervened  and  additional  fund  into  court  were  held  en- 
successfully  resisted  an  unjust  claim,  titled  to  reimbursement  for  their  ex- 
ought  to  be  paid  by  the  estate  which  penses  in  so  doing,  as  the  actual  and 
was  benefited  by  his  services.  'The  necessary  cost  of  preserving  the  estate 
injustice  of  requiring  the  intervening  subsequent  to  the  filing  of  the  petition, 
creditor  to  pay  the  attorney  is  mam-  Compare,  In  re  Evans,  8  A.  B.  R. 
fest  His  distributive  share  of  the  ^3  p^  ^^  ^  '^  ^  y 
funds  preserved  to  the  estate  would  '  ,  ■  \~,  ^"  ■''• 
not  pay  one-third  of  the  attorney's  40.  In  re  Hutchinson  Co.,  14  A.  B. 
fee  if  he  were  required  to  pay  for  the  ^-  518   (Ref.  Mich.). 

services.  41.   In  re  Allen,  3  A.  B.  R.  38,  96  Fed. 

"It    is  inequitable  and    unjust  to  per-  513  (D.  C.  Calif.). 
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be  controlled  by  what  has  been  actually  expended,  but  may  re-examine  the 
actual  expenditure  and  allow  less. 

The  bankruptcy  court  should  not,  where  a  sheriff  has  remained  in  pos- 
session, after  adjudication,  under  an  attachment  the  lien  of  which  has  been 
dissolved  by  the  adjudication,  allow  more  for  the  necessary  expense  of 
the  preservation  than  would  have  been  the  expense  had  the  property  been 
turned  back  to  the  bankrupt.*^  But  a  different  rule  would  probably  pre- 
vail in  cases  where  he  had  remained  in  possession  after  the  filing  of  an  in- 
voluntary petition  and  before  adjudication,  for  in  such  a  case  it  might  be 
improper  to  turn  the  property  back.*^ 

Even  expenses  of  a  receiver  in  the  state  court,  preserving  the  property 
before  bankruptcy,  may  be  assessed  against  secured  creditors,  where  the 
secured  creditors'  fund  was  benefited.** 

Petitioning  creditors  doubtless  may  also  be  allowed  expenses  for  the  actual 
and  necessary  cost  of  preserving  the  estate.*^ 

Of  course  attachment  costs  incurred  before  the  filing  of  the  bankruptcy 
petition  are  not  included  within  this  priority,  though  incurred  in  the  preser- 
vation of  the  assets ;  but  they  may  be  allowed  priority  under  §  64  (b)  (5)  if 
the  state  law  assigns  them  priority  in  the  administration  of  insolvent  es- 
tates in  general.*® 

Division  2. 

Reimbursing  Petitioning  Creditors  eor  Their  Filing  Fees  and  Ex- 
pense OE  Recovering  PrspErty  Conceaeed  or  FraudueEntly 
TranseerrEd  by  Bankrupt. 

§  2015.  Second  "Priority" — ^Reimbursement  of  Petitioning  Cred- 
itors, and  of  Creditors  Recovering  Concealed  Assets. — The  second 
class  in  the  statutory  order  of  priority  is  the  reimbursement  of  the  petition- 
ing creditors  of  their  deposit  of  filing  fees,*''  and  the  reimbursement  of 
creditors  of  their  reasonable  expenses  in  recovering,  for  the  benefit  of  all 
creditors,  property  concealed  or  transferred  by  the  bankrupt.*® 

Obiter,  Sellers  v.  Bell,  2  A.  B.  R.  543,  94  Fed.  801  (C.  C.  A.  Ala.):  "The 
charge  of  the  second  rank  is  the  filing  fees  paid  by  creditors  in  involuntary 
cases.     The  reason  for  restricting  this  to  fees  paid  by  creditors  in  involuntary 

42.  In  re  Allen,  3  A.  B.  R.  38,  96  Fed.'         47.    Bankr.  Act,  §  64  (b)   (2). 

512  (D.  C.  Calif.).  Gen.  Ord.  XXXIV:    "In  cases  of  in- 

43.  Compare,  In  re  Hutchinson  Co.,  voluntary  bankruptcy,  when  the  debtor 
14  A.  B.  R.  518   (Ref.  Mich.).  resists    an  adjudication,    and  the  court, 

..     T           ,,,.         T    „t,      /-•„     1A   A  after    hearing,    adjudges    the    debtor    a 

T.*t-    1=  ?,,  w''i'"«i^Tn    r    r^  \  bankrupt,  the  petitioning  creditor  shall 

B.  R.  78,  137  Fed.  643   (D.  C.  Ga.).  recover,  and  be  paid  out  of  the  estate, 

45.    In  re  Heller,  23  A.  B.  R.  793,  176  jj^g    g^jue  costs    that  are    allowed  to  a 

Fed.  656  (D.  C.  N.  Y.).  party   recovering   in    a    suit   in    equity; 

48.    Compare  post,  §  2197.     Also,  see  and    if    the    petition    is    dismissed,    the 

In    re  Amoratis,    24  A.  B.    R.  565,    178  debtor   shall  recover  like    costs  against 

Fed.   919    (C.   C.   A.    Calif.),    quoted   at  the  petitioner." 

§  3197.  48.    Bankr.  Act,  §  64  (b)  (3). 
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cases  is  obvious,  because  where  such  fees  are  paid  in  voluntary  cases  they  may 
be  paid  by  the  bankrupt  himself  out  of  the  estate  which  he  has  to  surrender,  and 
therefore  no  account  need  be  taken  of  them.'' 

Of  course,  creditors  who  are  petitioning  creditors  may  be  allowed,  also, 
for  their  actual  and  necessary  expenses  incurred  in  the  preservation  of  the 
estate.*^ 

§  2016.  Reimbursement  of  Creditors  Recovering  Concealed  As- 
sets, etc. — Where  property  of  the  bankrupt,  transferred  or  concealed  by 
the  bankrupt  either  before  or  after  the  filing  of  the  petition,  has  been 
recovered  for  the  benefit  of  the  estate  of  the  bankrupt,  by  the  efforts  and 
at  the  expense  of  one  or  more  creditors,  such  creditors  are  entitled  to 
reimbursement  of  the  reasonable  expenses  of  such  recoverj'.^" 

In  re  Felson,  15  A.  B.  R.  188,  139  Fed.  375  (D.  C.  N.  Y.) :  "But  if  the  trus- 
tee should  not  prosecute  such  an  inquiry  and  employ  necessary  counsel,  one 
or  more  creditors,  may;  and  if  property  transferred  or  concealed  by  the  bank- 
rupt is,  under  such  circumstances,  'recovered  for  the  benefit  of  the  estate  of 
the  bankrupt  by  the  efforts  and  at  the  expense  of  one  or  more  creditors,'  'the 
reasonable  expenses  of  such  recovery'  are  to  be  allowed  and  paid,  and  such 
reasonable  expenses  are  to  be  regarded  as  a  debt  having  priority." 

And,  doubtless,  in  such  cases  the  court  of  bankruptcy  would  probably 
have  authority  to  make  such  reimbursement  by  virtue  of  its  general  equity 
powers,  regardless  of  the  express  permission  of  the  statute.^"^ 

The  allowance  for  expenses  in  employing  counsel  should  be  made  to  the 
creditors,  and  not  to  the  attorney  hirnself,  since  the  attorney  not  having 
an  independent  standing  must  work  out  his  rights  through  the  creditors.^ ^ 

§  2017.  Trustee  to  Be  Given  First  Opportunity. — Probably  this 
amendment  would  not  permit  the  reimbursement  of  creditors  of  their 
expenses  incurred  after  the  adjudication  and  the  appointment  of  a  trustee, 
in  thus  recovering  property  transferred  or  concealed  by  the  bankrupt,  unless 
they  had  first  applied  to  the  trustee  to  take  the  steps  required  and  had  been 
met  by  a  refusal.  Certainly,  if  there  be  a  trustee  in  charge  of  the  estate,  he 
should  be  given  the  first  opportunity  to  take  the  necessary  steps,  especially 
so  when  we  bear  in  mind  that,  after  the  election  of  a  trustee,  all  action 

49.  In  re  Heller,  33  A.  B.  R.  792,  176  50a.  Obiter,  In  re  Roadarmour,  34 
Fed.  656  (D.  C.  N.  Y.).  A.    B.    R.   49,    177    Fed.    379    (C.    C.   A. 

50.  In  re  Goldberg,  16  A.  B.  R.  533,  Ohio);  In  re  Groves,  3  N.  B.  N.  &  R. 
144  Fed.  566  (D.  C.  Me.);  In  re  Medina  466  (Ref.  Ohio),  wherein  such  reim- 
Quarry  Co.,  37  A.  B.  R.  466,  191  Fed.  bursement,  including "  attorneys'  fees, 
815  (C.  C.  A.  N.  Y.),  reversing  35  A.  B.  was  allowed  out  of  the  estate  for  set- 
R.  405,  183  Fed.  508.  Instance  (reim-  ting  aside  a  collusive  sale  of  the  as- 
bursement  of  attachment  proceedings,  sets  before  the  Amendment  of  1903  to 
where    sherifl  preserved   assets).    In  re  Bankr.  Act,  §  64  (b)   (3). 

Heller,    23  A.  B.    R.  793,    176  Fed.    656  51.    In    re  Medina  Quarry  Co.,    27  A. 

(D.  C.  N.  Y.);  obiter,  In  re  Roadarm-  B.  R.  466,  191  Fed.  815  (C.  C.  A.  N.  Y.), 

our,  24  A.  B.  R.  49,  177  Fed.  379  (C.  C.  reversing  35  A.  B.  R.  405,  182  Fed.  508. 
A.  Ohio).     Compare,  §  3060. 
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in  behalf  of  creditors  must  be  taken  in  his  name.^^ 

Impliedly,  In  re  Felson,  15  A.  B.  R.  189,  139  Fed.  375  (D.  C.  N.  Y.):  "It 
will  not  do,  even  under  the  provisions  of  subdivision  'b'  of  §  64,  as  amended, 
to  permit  creditors  generally  to  come  with  their  attorneys  to  the  aid  of  the 
trustee  seeking  to  recover  property  belonging  to  the  estate  in  bankruptcy  of 
the  bankrupt,  and  concealed  by  him  in  violation  of  §  29  of  the  Act  *  *  * 
and  have  an  allowance  for  their  expenses  or  attorney's  charges  out  of  the 
estate.  The  amendment  gives  no  such  license  as  this,  and  clearly  such  a  course 
was  not  permissible  prior  to  the  amendment.     *     *     * 

"As  already  stated,  allowances  to  general,  creditors,  one  or  more,  who  employ 
and  pay  counsel  and  incur  and  pay  other  expenses  in  doing  things  to  benefit 
and  increase  the  estate,  and  which  have  that  efifect,  cannot  be  made  unless  the 
trustee  has  not  been  appointed  at  the  time  it  is  done,  or,  having  been  appointed, 
he  has  neglected  or  refused  to  act  in  the  matter.  Even  in  such  case,  unless 
there  be  an  emergency  demanding  immediate  action,  the  order  and  direction 
of  the  court  should  be  first  sought." 

§  2018.  Disallowance  of  Unjust  Claims  before  Election  of  Trus- 
tee.— This  amendment  probably  would  not  fairly  apply  to  a  resistance  of 
the  allowance  of  an  unjust  claim  to  share  in  dividends  or  to  vote,  even 
where  the  trustee  has  refused  to  act,  unless  in  some  way  such  claim  be 
connected  with  a  "recovery"  of  property  "transferred"  or  "concealed"  by 
the  bankrupt.^  ^  It  is  somewhat  sophistical  to  say  that  the  defeating  of  an 
unjust  claim  is  a  "recovery"  of  property  because  of  its  efifect  in  increasing 
the  dividends  of  other  creditors — much  less  that  it  is  a  recovery  of  prop- 
erty "transferred"  or  "concealed"  by  the  bankrupt.^^^ 

In  re  Medina  Quarry  Co.,  27  A.  B.  R.  466,  191  Fed.  815  (C.  C.  A.  N.  Y.,  re- 
versing S.  C,  25  A.  B.  R.  405,  182  Fed.  815,  D.  C.  N.  Y.) :  "Evidently  the  dis- 
trict judge,  in  making  allowances  to  these  attorneys,  took  into  consideration 
services  which  were  helpful  in  rejecting  claims,  setting  aside  claimed  priorities, 
and  in  securing  the  appointment  of  a  proper  trustee.  But  it  cannot  be  said  that 
these  were  services  which  resulted  in  the  recovery  of  any  property,  within  the 
meaning  of  the  statute,  or  which  created  any  fund  which  would  justify  allow- 
ances under  general  equity  powers." 

In  re  Worth,  12  A.  B.  R.  572,  130  Fed.  937  (D.  C.  Iowa):  "In  the  matter  of 
costs,  the  contest  was  wholly  between  creditors  of  the  estate,  and,  while  it  is 
claimed  in  behalf  of  the  objecting  creditors  that  they  were  waging  it  in  the 
interest  of  the  estate,  it  clearly  appears  that  it  was  in  fact  waged  for  the  pur- 
pose of  controlling  the  election  of  the  trustee.  No  reason  appears  why  the 
estate  should  bear  the  cost  of  such  a  contest." 

Nevertheless,  a  creditor  opposing  the  allowance  of  an  unjust  claim  might 
be  allowed  to  use  the  trustee's  name  if  the  trustee  refuses  to  act,  and  thus, 

52.  In  re  Medina  Quarry  Co.,  25  A.  A.  B.  R.  185,  139  Fed.  275  (D.  C.  N. 
B.  R.  405,  183  Fed.  508  (D.  C.  N.  Y.),  Y.);  compare.  In  re  Groves,  2  N.  B.  N. 
reversed  on  other  points  in  S.  C,  37  A.  &  R.  466  (Ref.  Ohio).  Contra,  In  re 
B.  R.  466,  191  Fed.  815  (C.  C.  A.  N.  Y.).  Little    River   Lumber   Co.,    3    A.    B.    R. 

Injunction    until    bankruptcy  petition  683,  101  Fed.  558  (D.  C.  Ark.). 

can  be  filed,  before  amendment  of  1903:  53a.    See    post,    §§    2057,    2071;    also 

Vietor  v.  Lewis,  1  A.  B.  R.  667   (N.  Y.  see,  inferentially,  In  re  Mercantile  Co., 

Sup.  Ct.  App.).  3    A.    B.    R.    419,    95    Fed.    123    (D.    C. 

53.  To  same  efifect,  In  re  Felson,  15  Mo.),  quoted  at  §  2057. 
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if  successful,  might  have  his  attorneys'  fees  charged  against  the  estate  as 
part  of  the  trustee's  expenses.^* 

Even  before  the  amendment  of  1903  allowing  reimbursement  to  creditors, 
in  certain  instances  creditors  were  allowed  their  expenses  in  recovering  as- 
sets for  the  benefit  of  the  estate  where  there  was  no  receiver,  marshal  nor 
trustee  yet  in  charge,  or  where  such  officers  had  refused  to  act,  the  allowance 
being  based  upon  the  principle  that  such  expenses  were  an  equitable  lien  on 
the  fund.sB 

Even  before  the  amendment  of  1903,  and  in  cases  where  creditors  had 
been  simply  acting  for  themselves,  they  have  been  held  entitled  to  have  their 
expenses  declared  a  lien  upon  the  fund  thus  seized  by  them.'* 

In  re  Lesser  Bros.,  5  A.  B.  R.  320,  180  Fed.  301  (C.  C.  A.  N.  Y.) :  "In  this 
case,  the  appellants  have,  by  a  litigation  which  lasted  about  three  and  one- 
fourth  years  and  went  through  two  appellate  courts,  obtained,  without  aid  from 
any  other  creditor,  a  fund  of  $27,000  for  the  benefit  of  all  the  creditors  from 
fraudulent  insolvents,  who,  at  the  last  moment  went  into  bankruptcy,  ap- 
parently to  prevent  the  appellants  from  obtaining  a  substantial  benefit  from 
the  protracted  and  expensive  litigation.  The  outcome,  so  far  as  the  appellants  are 
concerned,  seems  inequitable.  We  think  that  the  order  should  be  so  modified  as 
to  permit  them  to  become  parties  in  the  proceedings  by  the  trustee  in  bank- 
ruptcy in  the  State  court,  and  present  to  that  court  such  consideration  and  facts 
as  may  bear  upon  an  application  for  an  allowance  to  them  from  the  fund,  in  the 
nature  of  a  reasonable  compensation  for  their  costs,  expenses  and  disbursements 
in  the  litigation  which  resulted  in  the  defeat  of  the  fraudulent  attempts  of  the 
bankrupts,  in  wrestling  the  fund  from  the  hands  of  receivers  applied  for  in  fraud 
of  creditors  and  in  its  preservation  for  their  actual  benefit."  This  case  was  re- 
versed by  the  Supreme  Court  sub  nom.  Metcalf  v.  Barker,  9  A.  B.  R.  36,  187  U. 
S.  165,  but  upon  the  ground  that  the  lien  was  not  obtained  within  the  four 
months,  so  its  authority  upon  the  point  in  question  is  not  affected. 

Also,  undoubtedly,  where  under  §  67  (f)  a  lien  obtained  by  legal  pro- 
ceedings, dissolved  by  the  adjudication,  is  preserved  for  the  benefit  of  all 
creditors,  the  costs  of  court  would  also  be  entitled  to  payment  in  full  as 
part  of  the  lien  upon  the  fund;^''  also,  perhaps,  under  §  64  (b)  (5),  where 
such  costs  have  been  granted  priority  under  state  law  in  cases  of  subse- 
quent equitable  sequestrations  of  property.'^s 

The  clause  added  by  the  amendment  of  1903  to  §  64  (b)  (2)  undoubtedly 
suggests  a  proper  course  to  be  pursued  by  creditors  after  the  filing  of  an 
involuntary  petition  in  bankruptcy,  and  before  adjudication,  where  no  re- 
ceiver is  appointed  and  necessity  exists  for  steps  to  be  taken  to  recover 

54.  Compare,  In  re  Little  River  Lum-  In  re  Silverman,  3  A.  B.  R.  237,  97  Fed. 
ber  Co.,  3  A.  B.  R.  683,  101  Fed.  558  335  (D.  C.  N.  Y.).  Compare  (though 
(D.  C.  Ark.).  occurring    after     the     Amendment     of 

55.  In  re  Groves,  2  N.  B.  N.  &  R.  466  1903),  In  re  Heller,  23  A.  B.  R.  792, 
(Ref.  Ohio).  176  Fed.  656  (D.  C.  N.  Y.). 

56.  Compare,  evident  practice.  In  re  57.  Receivers  v.  Staake,  13  A.  B.  R. 
Ogles,  2  A.  B.  R.  514  (Ref.  Tenn.).  281,  133  Fed.  717  (C.  C.  A.  Va.);  In 
But  compare,  contra,  inferentially,  In  re  Lesser  Bros.,  5  A.  B.  R.  330,  108 
re  Smith,    5  A.  B.    R.  559,    108  Fed.  39  Fed.  201  (C.  C.  A.  N.  Y.). 

(D.  C.  N.  Car.).    Also,  compare,  contra,  58.    Post,  §  2197. 
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property  transferred  or  concealed  either  before  or  after  the  filing  of  the 
petition.  In  such  cases  no  provisional  seizure  of  the  property  could  be  had 
by  the  marshal  or  a  receiver,  under  §  69  and  §  3  (e),  for  such  seizure  is 
not  permissible  except  as  to  property  in  the  hands  of  the  bankrupt  or  his 
agent  and  is  forbidden  where  the  property  is  in  the  hands  of  an  adverse 
claimant  such  as  an  alleged  fraudulent  transferee;  it  being  further  ques- 
tionable whether  a  receiver  has  the  power  to  institute  suits  for  such  recovery 
prior  to  adjudication.  In  such  a  situation,  if  creditors  are  to  be  protected 
before  adjudication,  it  is  proper  for  them  to  institute  proceedings  in  the 
state  courts  to  set  aside  the  alleged  fraudulent  transfer  and  to  recover 
the  property,  whereupon,  if  subsequently  the  debtor  be  adjudged  bankrupt, 
their  costs  and  expenses  would  be  entitled  to  priority,  for  it  would  be 
through  their  "efforts"  that  the  property  would  finally  have  been  recovered 
for  the  benefit  of  all. 

But  it  has  been  held  proper,  probably  under  this  section,  to  reimburse 
attaching  creditors  for  their  attorney's  fees  and  other  expenses  incurred  in 
levying  attachments  on  the  debtor's  property  within  four  months  of  bank- 
ruptcy for  their  own  benefit,  the  lien  of  the  attachments  being  void  as  to  the 
creditors  in  bankruptcy,  but  being  preserved  for  the  benefit  of  the  estate, 
since  thereby  an  unfiled  or  unrecorded  instrument  was  rendered  void.^* 
But  there  would  seem  to  be  no  more  reason  for  reimbursing  such  levying 
creditors ,  than  for  reimbursing  any  other  creditors  who  had  sought  to  gain 
an  advantage  by  levying  but  had  failed. 

Division  3. 

"Costs  of  Administration;"  Rei^reb's,  Trustee's  and  Receiver's  Ex- 
penses AND  Compensation;  Attorneys'  Fees;  Appraisers'  and 
Witness'  Fees,  etc. 

§  2019.  Third  Priority— "Costs  of  Administration."— The  classi- 
fication of  priorities  given  in  §  64  of  the  act  is  somewhat  misleading,  since 
that  section  perhaps  would  imply  that  the  costs  of  the  preservation  of  the  es- 
tate subsequent  to  the  filing  of  the  petition  and  the  filing  fees  of  the  pe- 
titioning creditors  already  provided  for  in  classes  one  and  two  are  not  also 
part  of  the  "costs  of  administration."  ^^ 

In  this  third  class  undoubtedly  come  the  receiver's  and  trustee's  expenses, 
including  attorneys'  fees;  also,  of  course,  the  allowance  of  compensation  to 
appraisers;  the  attorney's  fees  for  the  bankrupt  and  for  the  petitioning 
creditors ;  and  the  fees  and  mileage  of  witnesses  and  of  the  bankrupt.    Also 

59.    Receivers  v.  Staake,    13  A.  B.    R.  re  Heller,  23  A.  B.  R.  792,  176  Fed.  656 

281,  133  Fed.  717  (C.  C.  A.  Va.,  affirmed  (D.  C.  N.  Y.). 

sub  nom.     First  N^t'l  Bk.  v.  Staake,  15  60.    Ambiguity    of   Term    "Costs   of 

A.  B.  R.  639,  202  U.  S.  141).  Adtninistration."— The    term    "costs    of 

Compare  (though  lien  of  attachment  administration"  is  ambiguous.  Corn- 
not  preserved  for  benefit  of  estate).  In  pare,    In  re  Kross,    3  A.  B.  R.  189,    96 

Fed.  819  (D.  C.  N.  Y.). 
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in  this  class  undoubtedly  comes  the  referee's  reimbursement  of  his  expenses 
in  sending  and  publishing  notices  and  for  office  rent,  clerk  hire,  etc. 

In  fact  this  third  class  comprehends  almost  all  the  costs  and  expenses, 
and  there  is  nothing  prior  to  it  except  the  actual  and  necessary  cost  of 
preserving  the  estate,  and  the  filing  fees  of  petitioning  creditors,  and  also 
the  reimbursement  of  creditors  who  have  brought  funds  into  the  estate, 
whose  reimbursement  of  course  always  is  more  than  counterbalanced  by 
the  fund  recovered,  so  the  nominal  precedence  is  never  likely  to  occasion 
conflict,  the  rights  of  such  creditors  being  in  the  nature  of  a  lien  upon  the 
fund  brought  into  the  court,  rather  than  a  claim  for  priority  of  payment. 

§  2020.  Equity  Rules  to  Govern  Order  of  Precedence  in  Class 
Three. — As  to  the  priority  of  the  different  items  of  costs  and  expenses  of 
this  class  three  among  themselves,  no  rule  is  laid  down  by  the  statute  it- 
self, so  the  ordinary  equity  rules  are  to  be  appealed  to  for  guidance.*  ^ 

§  2021.  Indemnifying  Court  Officers  and  Advancing  iMoneys  for 
Expenses. — The  referee,  clerk  and  marshal  are  authorized  to  require  in- 
demnity for  expenses  from  the  person  in  whose  behalf  the  duty  is  to  be 
performed.*  2 

§  2022.  Reimbursement  of  Expenses  Advanced. — The  person  so 
indemnifying  is  entitled  to  reimbursement  of  the  amounts  so  advanced,  as 
part  of  the  cost  of  administration.®^ 

Even  as  to  discharge  expenses,  the  bankrupt  is  entitled  to  reimbursement 
for  amounts  advanced  by  him.  to  pay  the  expense  of  issuing,  mailing  and 
publishing  notices  to  creditors  of  his  application  for  discharge.^* 

§  2023.  No  Reimbursement  of  Original  Deposit  Except  to  Peti- 
tioning Creditors. — Such  right  to  reimbursement,  however,  does  not  apply 
to  the  thirty  dollars  preliminary  deposit  of  fees  for  the  referee,  clerk  and 
trustee,  except  to  those  deposited  by  petitioning  creditors,  but  applies  only 
to  moneys  advanced  to  pay  expenses.  Such  preliminary  deposits,  where 
they  are  made  by  the  bankrupt  himself,  would  belong  to  the  estate  as  part 
of  the  bankrupt's  property. 

In  re  Matthews,  3  A.'B.  R.  265,  97  Fed.  772  (D.  C.  Iowa):  "The  provisions 
of  General  Order  No.  10  do  not  apply  to  the  deposit  of  $25,  which  the  clerk, 
under  §  51  of  the  Bankrupt  Act,  [before  the  Amendment  of  1903  increased  it  to 
$30.]  is  required  to  collect  from  the  bankrupt  when  he  files  his  petition.  The 
money  thus  collected  by  the  clerk  is  intended  to  cover  the  statutory  fees  to 
be  paid  to  the  clerk,  referee,  and  trustee  as  compensation  for  their  services; 
and  being  paid  to  the  clerk  when  the  petition  is  filed,  the  amount  of  the  estate 
passing  to  the  trustee  is  lessened  by  that  sum,  and,   if  this  amount  should  be 

61.  In  re  Burke,  6  A.  B.  R.  502  (Ref.  658  (D.  C.  Tex.);  In  re  [Ralph]  Car- 
Ohio).     See  post,  §  2027.  penter,    25  A.  B.    R.  161    (Ref.  N.  Y.). 

62.  Gen.  Order  No.  X.  64.    In   re  Hatcher,    16  A.  B.    R.  722, 

63.  Gen.     Order     No.     X.       In     re      145  Fed.  658  (D.  C.  Tex.). 
Hatcher,     16    A.    B.    R.    722,     145    Fed. 
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now  returned  to  the  bankrupt,  he  would  be  receiving  part  of  his  estate  as  it 
belonged  to  him  before  he  filed  his  petition,  which  estate  by  the  adjudication 
became  in  fact  the  property  of  the  creditors.  The  provisions  of  General  Order 
No.  10  are  intended  to  cover  money  which  the  bankrupt  or  some  third  party 
may  be  called  upon  to  furnish  after  the  initiation  of  the  proceedings  in  order 
to  meet  expenses  incurred  by  the  officer  for  the  purposes  specially  recited  in 
the  order,  which  purposes  do  not  include  the  money  deposited  with  the  clerk 
to  meet  the  fees  (not  expenses)  of  the  clerk,  referee  and  trustee.  Money  thus 
advanced,  if  the  bankrupt  has  met  the  requirements  of  the  law  with  respect 
to  turning  over  his  estate  to  his  creditors,  is  deemed  to  have  been  obtained 
from  sources  other  than  the  estate  belonging  to  the  creditors,  and  therefore 
provision  is  made  for  its  repayment  out  of  the  estate.  The  purpose  of  the 
order  is  to  protect  the  officers  from  personal  loss  in  the  performance  of  their 
duties  under  the  Bankrupt  Act,  but  it  is  not  the  intent  of  the  order  that  the 
bankrupt  shall  be  repaid  the  money  which  presumably  he  took  out  of  his 
estate   to   pay   the   fees   of   officers   before   he   filed   his   petition   in   bankruptcy.'' 

§  2024.  Nor  of  Attorney's  Fees  Paid  by  Bankrupt  in  Advance. 

— A  bankrupt,  of  course,  is  not  entitled  to  reimbursement  of  attorney's  fees 
paid  by  him  in  advance  of  filing  the  petition. 

In  re  Matthews,  3  A.  B.  K.  365,  97  Fed.  772  (D.  C.  Iowa):  "These  services 
have  been  paid  for,  however,  and  the  payment  was  made  out  of  the  estate  of 
the  bankrupt;  so  that,  in  effect,  the  creditors  have  already  made  good  the 
amount.  If  the  bankrupt  had  not  paid  this  sum  to  his  attorney,  it  would  have 
formed  part  of  his  estate,  which  he  would  have  been  in  duty  bound  to  transfer 
to  his  trustee." 

§  202  5.  No  Reimbursement  of  Bankrupt  for  Care  of  Exempt 
Property. — A  bankrupt  is  not  entitled  to  reimbursement  of  his  expenses 
in  taking  care  of  exempt  property  pending  its  being  set  off  to  him.^s  Qn 
the  contrary  the  rent  and  storage  charges  for  the  care  of  exempt  property, 
pending  its  being  set  apart  to  the  bankrupt,  are  properly  chargeable  against 
the  bankrupt.®  6 

§  2026.  Reimbursement  to  Follow  Order  of  Priority  of  Expenses 
Themselves. — In  reimburseing  the  bankrupt  or  a  creditor,  under  rule  ten 
of  the  Supreme  Court's  General  Orders,  for  money  advanced  to  defray  the 
expenses  of  the  referee,  marshal  or  clerk,  such  reimbursement  has  the  same 
priority  that  the  expenses  thefnselves  would  have  had,  the  one  making  the 
advancement  being  subrogated  to  the  rights  of  the  officer  whose  expenses 
are  advanced.*'''^ 

§  2027.  Probable  Order  of  Priority.^ — Undoubtedly,  the  expenses 
of  the  referee,  receiver  and  trustee  would  in  equity  have  precedence  over 
all  other  costs  of  administration ;  ^^^  and  probably  the  order  of  priority  in  this 

65.  In  re  Groves,  6  A.  B.  R.  728  (Ref.  Lith.  Co.,  19  A.  B.  R.  743,  155  Fed.  699 
Ohio,  affirmed  D.  C.).  (D.  C.  N.  Y.),  in  which  case  occurs  the 

66.  In  re  Grimes,  2  A.  B.  R.  730,  96  remarkable  item  of  "special  commis- 
Fed.  529  (D.  C.  N.  Car.).  sioner's"     fees    for     passing    upon    the 

67.  In  re  Burke,  6  A.  B.  R.  502  (Ref.  priority  of  expenses  of  administration 
Ohio.).  where    the    estate    is    not    sufficient    to 

67a.  But    compare.    In    re    Gregnard       pay  them  in  full!     See  ante,  §§  24,  2011. 
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class  three — Costs  of  Administration — would  be  somewhat  as  follows : 

First,  referee's  expenses  for  maihng  and  publishing  notices  and  for  office 
rent  and  clerk  hire,  and  for  traveling,  etc. 

Second,  receiver's  and  trustee's  expenses,  including  attorneys'  fees  and 
rent,  insurance,  watchman,  stenographers'  fees,*^  and  other  expenses,  as 
various  as  the  different  cases  themselves  are  variant. 

Third,  bankrupt's  attorney's  fees  and  the  attorney's  fees  and  other  ex- 
penses of  the  petitioning  creditors. 

Fourth,  appraisers'  fees. 

Fifth,  witness'  fees  and  mileage. 

Sixth,  commissions  and  compensation,  other  than  the  deposit  of  filing 
fees  already  considered,  for  the  referee,  receiver  and  trustee. 


RefBree's  Expenses. 

§  2028.  Referee's  Expenses. — The  referee  is  entitled  to  reimburse- 
ment of  his  expenses,  and  may  require  indemnity  therefor.^^ 

He  is  entitled  to  require  indemnity  for  his  expenses,  by  the  Supreme 
Court's  General  Order  No.  X.  Were  he  not  entitled  to  indemnity,  it  would 
yet  doubtless  be  the  law,  from  the  necessities  of  the  case,  that  his  expenses 
would  come  first,  even  though  not  mentioned  first  in  the  statutory  order  of 
priority;  for  his  expenses  are  the  expenses  of  the  maintenance  of  the  court 
itself,  and  the  expenses  of  the  government  in  thus  protecting  the  rights  of 
parties  in  a  particular  fund  or  property  is  to  be  considered  a  first  lien  upon 
the  fund  or  property,  ahead  of  all  liens  thereon  created  by  the  parties  them- 
selves, as  well  as  ahead  of  the  lien  of  the  government  thereon  for  taxes 
for  general  purposes. 

§  2029.  "Expenses"  Not  Covered  by  Statutory  Oompensation 
of  Referee,  Receiver  and  Trustee. — The  limitation  of  the  referee's,  re- 
ceiver's and  trustee's  compensation  so  carefully  guarded  in  §  72  of  the  act 
in  the  following  words :  "That  neither  the  referee,  receiver,  marshal,  nor 
trustee  shall  in  any  form  or  guise  receive,  nor  shall  the  court  allow  him, 
any  other  or  further  compensation  for  his  services  than  that  expressly  au- 
thorized and  prescribed  in  this  act,"  does  not  prevent  the  referee,  receiver 
nor  trustee  from  being  reimbursed  for  expenses.'^" 

68.  In  re  Todd,  6  A.  B.  R.  88,  109  tates  shall,  except  where  other  provi- 
Fed.  365  (D.  C.  N.  Y.).  Compare  (not  sions  are  made  for  their  payment,  be 
allowed  for  the  benefit  of  general  cred-  reported  in  detail  under  oath,  and  ex- 
itors  at  the  sacrifice  of  priority  cred-  amined  and  approved  or  disapproved 
itors),  In  re  Rozinsky,  3  A.  B.  R.  830,  by  the  court.  If  approved  they  shall 
101  Fed.  229  (D.  C.  N.  Y.).  be    paid  or    allowed  out  of    the  estates 

69.  Bankr.  Act,    §  62  (a).      Gen.  Or-  in  which  they  were  incurred." 

der  XXXV;  Gen.  Order  X.  Rule  XXXV  of  the  Supreme  Court's 

70.  Bankr.  Act,  §,62  (a):  "The  ac-  General  Orders:  "3.  The  compensation 
tual  and  necessary  expenses  incurred  of  referees,  prescribed  by  the  act,  shall 
by  officers  in  the  administration  of  es-  be  in  full  compensation  for  all  services 
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§  2030.  What  Are  Proper  Expenses  of  Referee. — The  referee's 
expenses  proper  for  reimbursement  as  part  of  the  costs  of  administration 
are,  in  general,  those  for  maiHng  notices  to  creditors  and  publishing  no- 
tices in  the  newspaper  of  the  bankrupt's  adjudication  and  of  his  applica- 
tion for  discharge;  for  necessary  stationery,  printing,  office  rent  and  sup- 
plies and  clerk  hire;  and  traveling  expenses  and  other  similar  expenses, 
that  are  necessary. 

Thus,  the  referee's  expenses  for  the  publication  of  notice  of  the  applica- 
tion for  discharge,  for  stationery,  etc.,  are  properly  chargeable  against 
the  estate.'^  ^  And  the  referee  may  be  allowed,  by  special  order  of  the 
judge,  his  traveling  and  hotel  expenses  and  amounts  paid  stenographers, 
when  a  detailed  account  thereof,  verified  by  his  oath  that  they  were  neces- 
sarily and  actually  incurred,  is  returned  to  the  bankruptcy  court  with  the 
proper  vouchers,  when  procurable,  as  provided  by  the  general  orders  in 
bankruptcy.'' 2 

But  he  is  not  to  be  given  an  extra  allowance  as  compensation  for  his 
services  merely  because  they  were  performed  away  from  home:''*  he  is 
limited  to  his  statutory  compensation.  Nor  should  he  be  allowed  the  ex- 
penses of  a  clerk  away  from  home  unless  the  necessity  therefor  is  shown 
by  special  circumstances.''* 

The  referee  may  be  allowed  clerk  hire,  where  reasonably  necessary  in  the 
discharge  of  his  duties.''^ 

In  re  Tebo,  4  A.  B.  R.  335,  101  Fed.  419  (D.  C.  W.  Va.) :  "In  regard  to  the 
allowance  of  clerk  hire,  the  court  is  of  the  opinion  that  no  referee  can,  without 

performed    by  them    under  the  act,    or  71.    In  re  Dixon,  8  A.  B.  R.  145,  114 

under   these   general   orders;   but   shall  Fed.  675  (D.  C.  Calif.), 

not     include    expenses     necessarily    in-  72.   in  re  Daniels,  12  A.  B.  R.  446,  130 

curred   by  them  in   publishing  or  mail-  Ped.  597  (D.  C.  Iowa) ;  In  re  Elk  Val- 

ing  notices,  in  traveling,  or  in  perpet-  ley  Coal    Mining  Co.,    32  A.  B.  R.  197, 

uating    testimony,     or    other     expenses  310  Fed.  386  (D.  C.  Ky.). 

necessarily     incurred    in     the    perform-  ^^     -^^    ^^    j«,^.   y^j,        ^oal    Mining 

ance  of  their  duties  under  the  act  and  ^       gg  ^    g    j^    ^^g^    g^^  p^j    3gg  (-j^ 

allowed  by  special  order  of  the  judge.  q    |^    ■, 

"3.    The     compensation     allowed    to  "      ^'^'          „            ,,        -,         ...   . 

trustee    under   this    Act,    etc.,  etc."  ^  ^^^^J^  "^t,  ^i*"  X    oT„  ^°f  ^^/^ 

Rule  X  of  the  Supreme  Court's  Gen-  Co    33  A.  B.  R.  197,  210  Fed.  386   (D. 

eral  Orders:    "Before  incurring  any  ex-  ^-  '^Y-)- 

pense  in  publishing  or  mailing  notices,  75.  Contra,  In  re  Carolina  Cooper- 
or  in  traveling,  or  in  procuring  attend-  age  Co.,  3  A.  B.  R.  154,  96  Fed.  604 
ance  of  witnesses,  or  in  perpetuating  (D.  C.  N.  Car.):  This  case  lays  down 
testimony,  the  clerk,  marshal  or  referee  too  broad  a  rule.  Instead  of  limiting 
may  require,  from  the  bankrupt  or  the  reimbursement  for  clerical  assist- 
other  person  in  whose  behalf  the  duty  ance  to  cases  where  it  is  necessary, 
is  to  be  performed,  indemnity  for  such  the  court  broadly  prohibits  it  alto- 
expense.  Money  advanced  for  this  pur-  gether.  Evidently  the  court  had  not 
pose  by  the  bankrupt  or  other  person  in  mind  the  cases  of  estates  where  hun- 
shall  be  repaid  him  out  of  the  estate  dreds  of  notices  are  to  be  sent  and 
as  part  of  the  cost  of  administering  the  where  hundreds  of  claims  come  pour- 
same."  i"S   in    ^t   tl'fi    first   meeting,    etc.      In 

Imjpliedly,  In  re  Daniels,  13  A.  B.  R.  such    cases    to    compel   the    referee    to 

446,  130  Fed.  597  (D.  C.  Iowa);  In  re  do    all  the   work  himself  would    be  an 

Elk   Valley  Coal  Mining  Co.,    33  A.  B.  absurdity.     The    opinion   does   not   lay 

R    197,  210  Fed.  386  (D.  C.  Ky.).  down  safe  law. 
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the  aid  of  the  clerk  or  such  other  officer  as  he  may  require,  discharge  his 
public  duties.  This  is  a  matter  largely  within  the  discretion  of  the  referee, 
which  discretion,  if  abused,  would  justify  the  court  in  removing  him.  While 
Bankrupt  Act,  §  Mh,  par.  3,  does  not  mention  clerk  hire  as  being  embraced 
in  the  costs  of  administration,  yet  the  paragraph  does  not  forbid  it,  and  this 
court  is  of  the  opinion  that  it  is  a  necessary  incident  to  the  referee  in  the  due 
administration  of  his  office,  as  he  is,  in  fact,  the  judge  of  the  bankrupt  court." 

§  2031.  No  ReimbursementWhere  Expenses  Not  Required  by  Act 
or  Rules. — The  referee  is  not  entitled  to  reimbursement  from  the  estate 
of  his  expenses  incurred  in  mailing  notices  to  creditors  that  are  not  re- 
quired by  law  to  bejmailed.  Thus,  he  is  not  entitled  to  reimbursement  for 
mailing  notices  to  all  creditors  of  the  re-examination  of  a  creditor's  claim, 
although  properly  entitled  to  reimbursement  for  the  sending  of  the  notice 
to  the  creditor  himself.  Nor  is  he  entitled  to  reimbursement  for  notices  of 
protests  against  the  confirmation  of  a  sale;''^  nor  for  making  copies  of 
the  petition  for  discharge ; ''''  nor  for  stenographer's  fees,  unless  by  stip- 
ulation of  parties,  or  where  employed  upon  application  of  the  trustee.''^ 

§  2032.  Method  of  Apportioning  Expenses. — In  order  to  meet  the 
diiHculty  of  estimating  for  each  case  the  proportion  of  expenses  for  such 
case,  the  district  courts  have  laid  down  certain  rules  which  roughly  ap- 
portion these  expenses.  Thus,  in  several  districts,  ten  cents  for  each 
notice  sent  to  creditors  is  the  rule,  this  charge  being  estimated  to  about 
cover  the  actual  expenses  of  the  referee  for  office  rent,  clerk  hire,  pub- 
lishing notices  in  the  newspapers,  etc.,  etc. 

This  ten  cents  per  notice  is  not  chargeable  as  a  fee,  but  as  a  means  of 
covering  estimated  expenses  .''* 


Receiver's  and  Trustee's  Expenses. 

§  2033.  Expenses  of  Receivers  and  Trustees. — Of  course  the  ex- 
penses of  receivers  and  trustees  are  bound  to  be  various.*" 

They  are  as  varied  as  are  the  natures  of  the  different  businesses  that 
happen  to  get  into  bankruptcy.  Thus,  there  is  likely  to  be  rent,*i  expenses 
of  conducting  the  business,  insurance,*^  watchman's  hire,  clerk  hire,  ap- 
praisers' fees,*^  expense  of  litigation;  attorneys'  fees;  etc. 

76.  In  re  Mammoth  Pine  Lumber  80.  Withholding  Expenses  on  Re- 
Co.,  8  A;  B.  R.  651,  109  Fed.  308  (D.  C.  moval  of  Trustee. — Under  what  cir- 
Ark.).  cumstances    the  allowance    of  expenses 

77.  In  re  Dixon,  8  A.  B.  R.  145,  114  has  been  withheld  on  removal  of  the 
Fed.  675   (D.  C.  Calif.).  trustee,    see  In    re  Leverton,    19  A.  B. 

78.  In  re  Mammoth  Pine  Lumber  R.  434,  155  Fed.  935  (D.  C.  Pa.);  also, 
Co.,  8  A.  B.  R.  651,  109  Fed.  308  (D.  C.  see  ante,  §  947i^. 

Ark.) ;  In  re  Todd,  6  A.  B.  R.  88  (D.  C.  81.  In  re  Hersey,  23  A.  B.  R.  860,  171 

N.  Y.).      But  see  In  re  Daniels,    12  A.  Fed.  998  (D.  C.  Iowa). 

B.  R.  446,  130  Fed.  597  (D.  C.  Iowa).  82.  In  re  Kyte,  19  A.  B.  R.  768,   158 

79.  Analogously,    In  re  Hardware    &  Fed.  131  (D.  C.  Pa.). 

Furn.  Co.,  14  A.  B.  R.  186,  134  Fed.  997  83.  See  ante,  §  1930^,  note. 

(D.  C.  N.  C). 
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It  has  been  said  that  it  primarily  rests  upon  the  receiver  or  trustee  to 
perform  the  duties  personally  and  that  only  in  instances  where  he  cannot 
reasonably  do  so  may  he  get  assistance  from  others.®* 

In  re  Pickhardt,  29  A.  B.  R.  524,  198  Fed.  879  (D.  C.  Wis.):  "A  receiver  or 
trustee  in  bankruptcy,  whatever  other  duties  may  be  cast  upon  him,  is  certainly 
the  legal  and  actual  custodian  of  the  property  which  is  the  subject  of  the  pro- 
ceeding; and,  under  the  rule  of  this  court  (bankruptcy  rule  No.  3),  a  receiver, 
unless  otherwise  ordered,  can  'act  only  as  custodian  to  care  for  the  property 
(and  have  the  same  insured)  for  delivery  to  the  trustee.'  It  is  rightly  presumed 
that  the  duty  to  so  act,  as  every  other  duty,  must,  in  the  first  instance,  be  per- 
formed by  the  receiver  or  the  trustee  personally,  as  an  incident  to  or  burden 
of  the  office,  and  in  consideration  of  whatever  compensation  may  be  allowed. 
The  right  to  assistance,  at  the  cost  of  the  property  in  custody,  in  addition  to 
such  compensation,  must  arise  out  of  circumstances  or  conditions  disclosing 
a  burden  beyond  the  reasonable  possibility  of  performance  by  the  single  indi- 
vidual charged  therewith.  Such  situations  are  found  when  the  property  is  of 
great  bulk,  situated  in  different  localities,  or  where,  in  its  care  and  preserva- 
tion, service  of  a  special  or  unusual  character  is  required." 

A  receiver  whose  negligence  causes  unnecessary  exjiense  to  the  estate 
may  not  only  be  denied  his  commissions,  but  he  may  also  be  charged  with 
such  expense.*^ 

In  re  Tisch,  29  A.  B.  R.  339,  202  Fed.  1018  (D.  C.  N.  Y.) :  "I  concur  with 
the  referee  in  his  finding  that  the  receiver's  attorneys  were  guilty  of  gross 
neglect  of  duty.  In  my  opinion  the  receiver  was  guilty  of  similar  neglect,  and 
should  be  allowed  no  commissions.  I  think  also  that  the  receiver  should  be 
charged  with  the  custodian's  fees.  There  was  no  need  of  custodians.  The 
bankrupt's  assets  consisted  of  a  small  lot  of  jewelry  worth  about  $1,300,  a 
large  safe  and  some  show  cases.  The  assets  might  have  been  put  in  the  safe 
and  the  safe  locked;  or  if,  for  any  reason,  it  was  deemed  objectionable  to 
leave  them  in  the  safe,  they  could  have  been  stored  at  slight  expense.  Ap- 
parently the  custodian's  services  consisted  in  watching  the  safe  and  the  show 
cases,  but  there  could  not  have  been  much  danger  of  burglars  stealing  them. 
If  the  custodians  have  rendered  the  service  they  should  be  paid  by  the  trustee, 
but  the  amounts  paid  should  be  charged  to  the  receiver.  Some  receivers  seem 
to  suppose,  that  custodians  are  to  be  employed  in  every  case.  They  are  not  re- 
quired in  most  cases.  If  a  receiver  takes  the  same  care  of  the  assets  that  a 
prudent  man  takes  of  his  own  property,  that  is  ordinarily  enough.  I  have  felt 
considerable  doubt  whether  the  receiver  should  not  be  charged  with  a  part  of 
the  rent.  Receivers  should  allow  bankrupts  only  a  reasonable  time  in  which 
to  try  to  effect  a  settlement  or  a  composition.     Usually  a  month   is   enough." 

§  2034.  Rent  for  Use  and  Occupation. — Receivers  and  trustees  in 
bankruptcy  are  entitled  to  occupy  the  premises  occupied  by  the  bankrupt 
at  the  time  of  bankruptcy  for  a  reasonable  time,  sufficient  not  only  for  the 
safe  and  proper  removal  of  the  assets  therefrom,  but  also  for  the  preven- 
tion of  loss  of  value  or  deterioration  where  sale  on  the  premises  is  de- 

84.  In  re  Pickhardt,  29  A.  B.  R.  524,  85.  See  post,  §  2]  13. 

198  Fed.  879   (D.  C.  Wis.). 
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sirable.*®  And  this  is  so  even  though  the  lease  be  broken  and  forfeited, 
and  right  of  re-entry  has  become  fixed  at  law,  provided  adequate  compen- 
sation for  use  and  occupation  can  be  made. 

In  re  Chambers,  Calder  &  Co.,  3  A.  B.  R.  537,  98  Fed.  865  (D.  G.  R.  I.): 
"Execution  in  ejectment  would,  in  the  present  case,  interfere  with  the  posses- 
sion of  this  court,  and  on  that  ground  alone  might  be  enjoined.  It  is  further- 
more apparent  that  it  would  most  seriously  embarrass  this  court,  in  the  adminis- 
tration of  the  bankrupt's  estate,  and  result  in  unnecessary  loss  to  the  creditors. 
There  is  trustworthy  and  undisputed  evidence  that  the  stock  of  goods  on  the 
leased  premises  is  such  that  their  proper  packing  and  safe  removal  from  the 
premises  cannot  be  accomplished  in  much,  if  any,  less  than  four  weeks.  A 
tenant,  even  though  the  conditions  of  his  lease  is  broken  by  nonpayment,  has 
such  legal  right  of  ingress  and  egress  as  is  necessary  for  the  removal  of  per- 
sonal property.  There  could  be  little  practical  value  to  the  landlord  in  the 
possession  of  the  premises  during  this  time,  and  there  is  no  suggestion  of 
any  facts  indicating  that  pecuniary  compensation  will  not  be  entirely  adequate 
for  a  reasonable   delay   in   the  surrender   of  the   premises." 

But  the  landlord  is  entitled  to  pay  for  the  use  and  occupation  of  the 
premises,*''  such  being  by  way  of  an  expense  of  the  administration  and  not 
by  way  of  a  "priority."** 

§  2035.  Whether  Computed  at  Lease  Rate. — Receivers  and  trus- 
tees occupying  premises  held  by  the  bankrupt  under  lease  afe,  in  general, 
bound,  to  pay  for  the  use  and  occupation  at  the  rate  prescribed  by  the  lease 
for  rent;*^   until  adjudication  in  bankruptcy,  at  any  rate;^^    although  it  is 


86.  Bray  v.  Cobb,  3  A.  B.  R.  788,  100 
Fed.  270  (reversed,  on  other  grounds, 
in  Cobb  V.  Overman,  6  A.  B.  R.  324, 
109  Fed.  65  (C.  C.  A.  N.  Car.).  See 
ante,  §  984. 

87.  In  re  Grignard  Lith.  Co.,  19  A. 
B.  R.  101,  158  Fed.  557  (D.  G.  N.  Y.); 
In  re  Hersey,  22  A.  B.  R.  860,  171  Fed. 
998   (D.  C.  Iowa). 

Restraining  Action  in  Personam  by 
Landlord  against  Trustee. — A  landlord 
has  been  restrained  from  prosecuting 
an  independent  suit  ill  personam  for 
trespass  against  the  trustee  where,  as 
the  bankruptcy  court  found,  he  was  en- 
deavoring in  this  manner  to  recover 
rent  for  use  and  occupation,  having  de- 
layed presenting  his  bill  therefor  as  a 
part  of  the  expenses  of  administration 
until  almost  all  the  funds  of  the  estate 
had  been  disbursed,  In  re  Empire  Con- 
struction Co.,  19  A.  B.  R.  704,  157  Fed. 
495  (D.  C.  N.  Y.).  This  case  was  re- 
versed on  appeal  (S.  C.,  166  Fed.  1019, 
G.  G.  A.  N.  Y.)  in  a  memorandum 
opinion  which  was  based  on  the  doc- 
trine that  it  was  an  impropriety  on  the 
part  of  the  bankruptcy  court  to  say 
that  the  action  sounded  in  contract 
when  the  state  court  held  that  it  was 
founded     in     trespass.      It    might     be 

2    R   B— 65 


added,  moreover,  that  this  was  one  of 
the  expenses  of  the  receivership  in  any 
event,  and  the  trustee  properly  might 
have  been  held  personally  liable  there- 
for in  an  action  on  contract,  under  the 
doctrine  of  §  1780'^,  "Debts  Con- 
tracted as  Receiver." 

88.  In  re  Hersey,  22  A.  B.  R.  860,  171 
Fed.  998  (D.  G.  Iowa). 

89.  In  re  Gerson,  2  A.  B.  R.  170  (D. 
G.  Penna.).  In  re  Kelly  Dry  Goods 
Co.,  4  A.  B.  R.  530,  102  Fed.  747  (D. 
G.  Wis.).  Instance,  Wilson  v.  Penna. 
Trust  Co.,  8  A.  B.  R.  169,  114  Fed.  742 
(C.  C.  A.  Penna.);  instance.  In  re 
Winfield  Mfg.  Co.,  15  A.  B.  R.  257 
(D.  C.  Pa.). 

But  see,  impliedly,  contra,  and  to 
the  effect  that  reasonable  compensa- 
tion for  use  and  occupation  is  the  sole 
measure,  In  re  Chambers,  Calder  & 
Co.,  3  A.  B.  R.  537,  98  Fed.  865  (D.  C. 
R.   I.). 

In  re  Gronson,  1  N.  B.  N.  474  (Ref. 
Pa.) :  In  this  case  the  stipulated  rent 
was  held  also  to  be  the  reasonable  rent. 

In  re  Gerson,  1  N.  B.  N.  315  (Ref. 
Pa.).     See  ante  §  985. 

90.  In  re  Hinckel  Brew.  Co.,  10  A.  B. 
R.  484,  123  Fed.  942  (D.  G.  N.  Y.). 


1950  REMINGTON   ON  BANKRUPTCY.  §    2036 

not  by  virtue  of  being  bound  by  the  terms  of  the  lease,  but  rather  because 
its  terms  must  be  taken  to  be  the  best  measure  of  the  value  of  the  use  and 
occupation.  Nevertheless,  the  lease  is  not,  in  all  cases,  to  be  considered  as 
fixing  the  actual  value.®! 

In  re  Yodleman-Walsh  Foundry  Co.,  21  A.  B.  R.  509,  166  Fed!  381  (D.  C. 
N.  Y.) :  "This  court  has  held  in  a  number  of  instances  that  if  the  receiver 
is  actually  in  possession,  for  the  purpose  of  preserving  the  estate,  during  a 
certain  number  of  days,  he  should  pay,  as  part  of  the  expenses  of  maintaining 
the  estate,  the  pro'  rata  rent,  at  a  reasonble  value,  for  that  time,  and  in  the  same 
way  this  court  has  held  in  a  number  of  instances  that  the  receiver  is  entitled 
to  the  benefit  of  being  compelled  to  pay  only  a  reasonable  value  for  the  prop- 
erty, if  the  rental  value  happens  to  be  greater  because  of  some  contract  liability 
which  will  result  in  a  claim  against  the  estate  in  the  hands  of  the  trustee,  or 
against  the  bankrupt  himself,  if  he  should  subsequently  continue  with  the  lease." 

It  is  doubtful,  also,  whether  the  landlord's  loss  of  a  prospective  tenant 
by  reason  of  the  occupancy  can  be  taken  into  account  in  arriving  at  a 
quantum  valebat.^^ 

§  203 5^.  Trustee's  or  Receiver's  Use  of  Property  Sold  on  Con- 
ditional Sale. — A  conditional  vendor  must  take  some  positive  step,  prob- 
ably by  way  of  order  of  the  court,  if  he  wishes  to  charge  the  receiver  or 
trustee  for  the  use  of  the  property  conditionally  sold,  pending  litigation 
over  its  title. 

In  re  Daterson  Pub.  Co.,  26  A.  B.  R.  583,  188  Fed.  64  (C.  C.  A.  Pa.):  "The 
trustee  never  elected  to  take  these  articles  as  belonging  to  the  estate,  nor  were 
the  vendors  willing  he  should.  On  the  contrary,  the  vendors  claimed,  re- 
tained, and  were  decreed,  to  have  the  title  of  the  property  in  themselves.  They 
contend,  however,  that  while  the  question  of  their  title  was  being  determined 
by  the  court,  the  machines  remained  in  the  possession  of  the  trustee,  and  for 
such  period  the  estate  should  pay  at  the  rental  rate  fixed  by  the  contract.  But 
this  is  a  non  sequitur.  If  during  such  period  the  trustee  used  the  machines, 
he  could  have  been  prevented  from  doing  so  on  complaint  to  the  court;  for 
its  general  order  permitting  him  to  continue  business  for  a  limited  period  did 
not  authorize  him  in  doing  so  to  use  other  peoples  property  without  their 
consent.  Or,  if  he  used  it  without  formal  permission  of  the  owner,  the  court 
would  no  doubt,  on  a  proper  showing  have  directed  him  to  pay  a  proper  sum 
for  such  use  and  occupation.  But,  whatever  might  have  been  the  rights  of  the 
petitioners,  no  such  relief  was  sought,  nor  have  we  before  us  proof  of  facts 
which  would  enable  us  to  take  any  such  action.'' 

§  2036.  Expense  of  Conducting  Business. — When  the  receiver  or 
trustee  has  been  authorized  to  conduct  the  business,  the  expense  of  con- 
ducting it  is  a  proper  charge  against  the  estate.®^     And  this  is  so  even 

91.  See  ante,  §§  667,  985;  also,  see  In  rent  for  part   of  the  time   occupied  by 

re  Adams  Cloak,  etc..  House,  28  A.  B.  trustee.      In    re    Wiessner,    8    A.    B.    R. 

R.  923,  199  Fed.  337  (D.  C.  Mass.).  415    (D.   C.   N.   Y.). 

Trustee  is  not  liable  for  use  and  oc-  92.   In  re  Grignard  Lith.  Co.,  19  A.  B. 

cupation   where    he   occupied   another's  R.  101,  158  Fed.  557   (D.  C.  N.  Y.). 

land   on   supposition   it  was  bankrupt's.  93.  See  ante,  §  387,  et  seq.     But  it  has 

land,  but  landlord  sued  real  tenant  for  been    held    that    the    expenses    of    con- 
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though  there  will  not  be  enough  left  to, pay  more  than  a  dividend  to  labor 
claimants.^* 

In  general,  a  receiver  will  not  be  surcharged  for  losses  on  sales  while 
conducting  the  business.®^ 


ducting  the  business  may  not  be 
charged  upon  property  to  the  loss  of  a 
prior  valid  lien  thereon  without  the 
lienor's  consent.  See  to  same  effect 
where  the  lienor  was  not  notified,  In 
re  Clark  Coal  &  Coke  Co.,  23  A.  B.  R. 
273,  173  Fed.  658   (D.  C.  Pa.). 

I  In  re  Cornice  &  Roofing  Co.,  13  A. 
B.  R.  585  (D.  C.  Ky.):  "It  should  not 
be  forgotten  that  any  effort  by  the 
general  creditors  or  by  the  trustee  in 
their  behalf  to  make  profits  by  contin- 
uing to  execute  the  outstanding  contracts 
of  the  bankrupt  was  exerted  solely  in  the 
interest  of  the  general  creditors.  The 
secured  creditors,  to  whom  this  was 
immaterial,  relying  upon  their  liens, 
had  no  interest  in  the  venture  of  the 
trustee  undertaken  for  the  benefit  of 
the  general  creditors,  and  without 
their  express  consent  the  lienors 
should  be  regarded  as  having  put  to 
hazard  their  interests  in  the  bankrupt's 
assets — a  hazard  for  incurring  which 
they  receive  no  consideration.  True,  § 
2,  cl.  5,  Bankruptcy  Act,  as  it  was  in 
force  in  June,  1902,  gave  the  court 
power  to  authorize  a  trustee  to  con- 
duct, for  a  limited  period,  the  business 
of  the  bankrupt;  but  I  am  much  in- 
clined to  think  that  a  referee  should 
never  permit  a  procedure  for  the  carry- 
ing into  effect  of  the  unexecuted  con- 
tracts of  a  bankrupt,  to  be  commenced 
upon  the  initiative  of  the  trustee. 
Much  abuse  of  the  power  might  be 
avoided  and  temptation  for  the  trustee 
removed  by  putting  that  burden  on  the 
creditors.  Such  authorization  should 
generally  be  made  upon  the  applica- 
tion of  some  or  all  of  the  general  cred- 
itors. It  should  never  be  made,  if 
carrying  it  into  full  effect  would  be  at 
the  expense  of  secured  creditors  who 
have  no  interest  in  the  question  and 
who  make  no  request  for  such  author- 
ity. Indeed,  the  claims  of  secured 
creditors  should,  if  possible,  be  fully 
paid  or  provided  for  before  the  trustee 
or  the  general  creditors  are  permitted, 
except  in  a  very  small  way,  to  embark 
in  any  venture  of  that  sort.  Of  course, 
after  the  secured  creditors  are  paid,  the 
general  creditors  are  in  practical  con- 
trol of  the  estate,  and  if  willing  to  take 
risks,  may  be  indulged  by  the  referee 
in  proper  instances,  for  they  alone  are 
concerned.  But  whether  these  general 
views     are     sound     or    not    as    to    the 


proper  course  to  be  pursued  by  the 
referee  in  such  cases,  another  course 
was  in  fact  pursued  here,  though  with 
unfortunate  results.  I  think  it  was  the 
duty  of  the  trustee,  under  the  circum- 
stances disclosed  in  this  case,  to  have 
clearly  brought  before  the  referee  the 
fact  that  his  expenditures  were  trench- 
ing upon  the  fund  upon  which  others 
claimed  liens,  and  to  have  sought 
specific  instructions  in  that  contin- 
gency, even  to  the  extent  of  bringing 
the  question  before  the  judge  if  neces- 
sary. I  think  his  not  doing  this,  but 
going  on  at  a  loss  after  expending 
everything  on  hand,  was,  to  say  the 
least,  improvident  and  greatly  to  his 
disadvantage  in  the  present  contin- 
gency. *  *  *  j(.  (Joes  not  at  all 
seem  to  me  that  expenditures  made  at 
the  instance  either  of  the  general  cred- 
itors or  of  the  trustee  in  their  behalf 
to  do  wihat  was  done  for  their  sole 
benefit  in  this  instance  are  such  'costs 
of  administration'  as  were  in  the  con- 
templation of  Congress  when  it  used 
that  phrase  in  the  Act.  Such  expendi- 
tures occur  in  a  special  and  abnormal 
case,  which  could  hardly  have  been 
within  such  contemplation.  The 
phrase  has  a  much  more  restricted  sig- 
nification. See  §§  40,  48,  51,  53.  I  go 
further,  and  doubt  whether  the  ex- 
penses of  continuing  the  business  of 
the  bankrupt  for  a  limited  period,  un- 
der §  2,  cl.  5,  would  take  priority  over 
valid  liens  already  existing  and  fixed, 
such  as  were  Ronald's  and  Root's. 
Section  67,  cl.  3.  In  my  judgment 
valid  liens,  properly  acquired  and  fixed 
could  not  be  displaced  by  the  trustee 
or  the  general  creditors  in  any  such 
subsequent  proceeding  for  the  sole 
benefit  of  the  latter." 

94.  In  re  Krause,  19  A.  B.  R.  93,  155 
Fed.  702  (D.  C.  N.  Y.). 

95.  In  re  lasaacson,  23  A.  B.  R.  98, 
174  Fed.  406  (C.  C.  A.  N.  v  V  yM,o, 
compare.  In  re  Consumer's  Coffee  Co., 
20  A.  B.  R.  835,  162  Fed,  7«6  CD.  C. 
Pa.) ;  also,  compare.  In  re  Bayley,  22 
A.  B.  R.  249,  177  Fed.  522  (D.  C.  Pa.). 

Likewise,  receiver  conducting  busi- 
ness at  a  loss  without  keeping  proper 
books,  and  leaving  bankrupt's  officers 
in  charge,  and  commingling  funds  of 
estate  with  his  own  funds — part  of  loss 
surcharged    upon    his    account,    In    re 
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To  what  extent  a  receiver  or  trugtee  may  buy  from  a  corporation  or  firm 
in  which  he  is  interested  is  largely  dependent  on  the  particular  circum- 
stances.®® 

§  2037.  Auctioneer. — Where  special  necessity  exists  for  the  employ- 
ment of  an  auctioneer,  his  compensation  may  be  allowed.^'' 

But  the  employment  of  an  "official"  auctioneer  to  act  in  all  cases  would 
seem  to  be  improper.  The  selling  of  the  property  is  one  of  the  ordinary 
duties  of  the  trustee;  and  to  compel  all  sales  to  be  made  through  one 
channel  is  clearly  contrary  to  the  spirit  of  the  Bankruptcy  Act.  The 
trustee's  individual  skill  is  set  at  naught,  and  the  creditors'  selection  to  that 
extent  defeated.®* 

But  the  practice  in  some  districts  tends  to  have  official  receivers  and 
"official"  auctioneers  as  the  general  rule.  The  Bankruptcy  Act  seems  in 
its  spirit  opposed  to  such  "official"  personages.®® 

§  2037^.  Employing  Agents  to  Procure  Purchasers. — In  a  special 
case  it  is  undoubtedly  within  the  discretion  of  the  court  to  authorize  the 
employment  of  real  estate  brokers  or  other  agents  to  aid  in  procuring  purchas- 
ers, though  in  general  the  obtaining  of  purchasers  is  one  of  the  ordinary  busi- 
ness duties  of  the  trustee.  Such  employment  will  not  be  reviewed  except 
for  abuse  of  discretion.  Yet  such  employment  is  liable  to  lead  to  serious 
abuses.^  A  mere  volunteer  may  not  be  allowed  commissions  as  agent  or 
broker,  even  though  his  services  be  beneficial.^ 

§  2037^.  Expert  Accountant. — In  special  instances  it  may  be  proper 
for  the  trustee  to  employ  an  expert  accountant,  to  investigate  the  bank- 
rupt's books,  etc.^ 

§  2038.  Premium  on  Bond. — The  premium  charged  by  a  surety  com- 

Consumer's  Coffee  Co.,  20  A.  B.  R.  835,  98.  But  compare,   In  re   Meyer  Ben- 

162  Fed.  786  (D.  C.  Pa.).  jamin,  13  A.  B.  R.  18  (D.  C.  N.  Y.,  af- 

Suing  receivers   or  trustees  for  acts  firmed,  on  review,  in  14  A.  B.  R.  481): 

done    while    conducting    business,    see  The  abuses  mentioned  in  Judge  Holt's 

ante,  §§  1780,  178054,  1783,  1784.  opinion,    as    the    same    appears    in    the 

Running  of  hotel  by  trustee  pending  opinion  of  the  C.  C.  A.,  on  review  of 

sale — whether     trustee     may     be     sur-  the  case  In  re  Benjamin,  14  A.  B.  R. 

charged   for  permitting  liens   for   sup-  481,     ought    to    be    met    by    a  better 

plies  to  acquire  precedence  over  land-  remedy. 

lord's  lien,   In  re   Bayley,  22  A.   B.   R.  99.     Inferentially,     Gen.    Order    No. 

249,  177  Fed.  522  (D.  C.  Pa.).  XIV  (1):     "No  official  trustee  shall  be 

Compensation     where      case     trans-  appointed  by  the  court,  nor  any  general 

ferred  from  one  District  Court  to  an-  trustee  to  act  m  classes  of  cases, 

other,  In  re  Isaacson,  23  A.  B.  R.  98,  .  ^-  ^'^'^  '"■  South  Side  Trust  Co.,  24 

174  Fed.  406  (C.  C.  A.  N.  Y.).  A-    B.   R.   578,   179    Fed.   210    (C.   C.   A. 

No  collateral  attack  on  order  to  con-  P^^'S  ..  Solt'h'side  Trust  Co.,  24 

o'"it  H".".'"^'^'  An«  rr   r    A  \t   vA'  A-  B.  R.  578,  179  Fed.  210   (C.  C.  A. 

R.  98,  174  Fed.  406  (C^C.  A.  N.  Y.).  p^^^  ^^^^^^  ^^      ^^^^y^_ 

96.  Instance,  In  re  Frazin  &  Oppen-  3.  instance,  where  refused  compensa- 
heim,  24  A.  B.  R.  598,  181  Fed.  307  (C.  tion  out  of  estate,  because  employment 
C.  A.  N.  Y.),  quoted  at  §  384%.  not  authorized  and  fees  exorbitant.  In 

97.  See  ante,  §  1934.  re  Marks,  22  A.  B.  R.  54  (Ref.  Ga.). 
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pany  for  becoming  surety  on  the  receiver's  and  trustee's  bonds,  is  a  doubt- 
ful item  of  expense  to  tax  as  part  of  the  costs,  unless  permitted  by  rule  of 
court. 

Obiter,  In  re  Hoyt,  9  A.  B.  R.  574,  119  Fed.  987  (D.  C.  N.  Car.) :  "Prior  to  the 
act  of  congress  giving  the  privilege  of  giving  bonds  in  surety  companies  (a 
modern  convenience),  such  a  thing  as  a  fee  for  bondsmen  was  unheard  of 
as  costs.  There  is  no  act  making  it  taxable  as  costs,  and,  while  courts  may 
have  allowed  such  costs  to  prevailing  parties  litigant,  it  is  a  new  departure, 
and  has  not  yet  become  the  rule  of  court." 

However,  it  has  been  held  to  be  a  proper  charge  against  the  estate;  and 
such  would  appear  to  be  the  rule  now  fairly  established.* 

§  2039.  Not  Necessary  to  Pay  Expenses  Out  of  Pocket  First, 
Then  to  Be  Allowed  Reimbursement. — Neither  the  receiver  nor  trustee 
in  bankruptcy  is  required  first  to  pay  his  expenses  out  of  his  own  pocket, 
and  then  be  allowed  reimbursement  therefor  out  of  the  estate. 

In  re  McKenna,  15  A.  B.  R.  9,  137  Fed.  611  (D.  C.  N.  Y.):  "This  court  is 
aware  of  the  rule  which  has  been  adopted  in  some  of  the  State  courts  that  no 
allowance  will  be  made  for  legal  services  until  the  executor  or  administrator 
or  other  trustee  has  first  paid  therefor;  that  then  he  may  present  the  bill  in 
his  account,  and  ask  reimbursement.  This  rule  always  leaves  the  trustee,  ex- 
ecutor or  administrator  open  to  have  the  propriety  of  his  allowance  and  pay- 
ment questioned  by  those  interested  in  the  fund.  If  the  court  decides  that 
he  has  paid  too  much,  he  must  stand  the  loss,  for  he  has  undertaken  to  decide 
that  matter  for  himself,  and,  having  conceded  the  justice  of  the  claim  of  the 
attorney — their  claim  being  a  personal  one  against  him — he  is  without  remedy. 
Without  questioning  the  wisdom  or  propriety  or  justice  of  such  a  rule  in  the 
cases  where  it  has  been  applied  by  the  State  courts,  this  court  is  decidely 
of  the  opinion  that  it  ought  not  to  prevail  in  the  bankruptcy  court.  Here  there 
are  meetings  of  the  creditors,  where  all  parties  in  interest  may  come  before 
the  court.  The  attorneys  who  have  rendered  services  for  the  trustee  or  for 
the  receiver  in  bankruptcy  may  come  before  the  court  or  referee,  as  the  case 
may  be,  and  present  their  claim.  If  no  objection  is  made  by  any  party,  and 
the  court  or  referee  in  bankruptcy  deems  the  bill  reasonable  for  the  services 
rendered,  it  may  be  allowed,  and  payment  directed  from  the  estate.  It  is 
entirely  immaterial  to  those  in  interest  whether  the  compensation  going  to  at- 
torneys for  the  trustee  be  first  paid  by  the  trustee  personally,  from  his  own 
funds,  or  by  the  trustee,  under  an  order  of  the  court,  direct  to  the  parties 
entitled  thereto,  from  the  estate,  provided  it  is  allowed  by  the  court  after  a 
fair  hearing.  The  practice  adopted  in  this  case  relieved  the  trustee  from  the 
imputation  of  having  undertaken  to  decide  as  to  the  compensation  his  attorneys 
ought  to  receive  from  the  estate.  The  course  pursued  left  it  entirely  to  the 
court  or  referee  in  bankruptcy  to  determine  the  necessity  and  the  value  of  the 
services  rendered.  This  practice  has  been  many  times  approved  in  the  bank- 
ruptcy court,  and  is  approved  by  this  court.  In  the  opinion  of  this  court, 
neither  a  trustee  nor  a  receiver  in  bankruptcy  ought  to  be  permitted  to  pay 
money  of  the  estate  to  his  attorneys  or  counsel  without  the  order  or  authority 
of  the   court,  and   certainly  such  officers  ought  not  to  be  required   to  pay  for 

4.  In  re  Lunch  Co.,  25  A.  B.  R.  612     (Sp.  M.  N.  Y.). 
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such  services  from  their  own  funds.  It  is  always,  however,  within  the  power 
of  a  receiver  or  trustee  to  pay  the  attorney  from  his  own  funds,  and  then  ask 
reimbursement  from  the  estate  by  order  of  the  court." 

§  2039  J.  Receivership  Expenses  on  Dismissal  of  Petition.— Where 

there  is  no  adjudication  it  would  appear  that  there  is  not  such  an  "adminis- 
tration" of  the  estate,  notwithstanding  the  decision  of  the  Supreme  Court 
in  Cameron  v.  United  States,^  as  will  permit  the  expenses  of  the  receiver- 
ship being  charged  out  of  the  assets,  unless  in  exceptional  circumstances. 

In  re  Wentworth  Lunch  Company,  27  A.  B.  R.  515,  191  Fed.  831  (C.  C.  A. 
N.  Y.) :  "And  as  a  corollary  to  the  conclusion  that  the  District  Court  had 
jurisdiction  of  the  controversy,  it  follows  that  it  had  power  to  appoint  the 
receiver.  But  it  does  not  follow  that  the  expenses  of  the  bankruptcy  re- 
ceivership should  be  paid  out  of  the'  property  of  the  corporation,  which  was 
not  subject  to  the  Bankruptcy  Act,  rather  than  by  the  defeated  parties  who  in- 
stituted the  proceedings  and  obtained  the  appointment  of  the  receiver.  There 
is  nothing  in  the  record  to  show  that  it  was  'absolutely  necessary'  for  the 
preservation  of  the  estate  that  a  receiver  should  be  appointed.  The  property  was 
already  in  the  custody  of  an  assignee  under  State  laws  and  presumably  he 
would  do  his  duty.  Nothing  is  shown  to  justify  the  appointment  of  a  receiver 
within  the  principles  recently  laid  down  by  this  court  in  Matter  of  Oakland 
Lumber  Company  (C.  C.  A.,  2d  Cir.),  23  Am.  B.  R.  181,  174  Fed.  634,  98  C. 
C.  A.  388.  Moreover,  the  question  whether  this  corporation  was  subject  to  the 
bankruptcy  law  was  obviously  a  doubtful  one  when  the  petition  was  filed  and 
it  was  immediately  raised.  It  was  peculiarly  a  case  in  which  a  receiver  should 
not  have  been  appointed  unless  imperatively  required.  We  find  no  such  im- 
perative necessity  and  think  that  the  creditors  who  rushed  in  and  insisted 
upon  an  unnecessary  receivership  should  pay  the  expenses  rather  than  that 
they  should  be  charged  upon  the  corporation  which,  as  the  event  proved  and 
as  it  always  insisted,  should  not  have  been  haled  into  the  bankruptcy  court 
at  all." 

However,  where  the  receivership  was  absolutely  necessary  for  the  preser- 
vation of  the  estate  and  was  a  benefit  even  had  there  been  no  bankruptcy 
petition  filed,  then,  in  the  discretion  of  the  court,  such  expenses  perhaps 
might  be  charged  against  the  estate;  as,  for  instance  where  the  petition 
was  defeated  solely  upon  the  ground  that  the  debtor  was  insane,  there  being 
necessity  for  some  custodian  to  take  charge,  in  any  event.* 

§  2040.  Costs  and  Expenses  of  Litigation. — Costs  and  expenses  of 
litigation  in  recovering  and  defending  the  possession  of  property  and  in 
contesting  claims  are  proper  charges,  when  necessary.'' 

§  2041.  Attorney's  Fees  Incurred  by  Trustees  and  Receivers. — 

Legitimate  expenses  of  the  receiver  and  trustee  may  include  attorney's  fees.* 

5.  Quoted  at  §  1543.  laches,   etc.     In  re  Josephson,   9  A.  B. 

6.  In  re  Ward,  29  A.   B.   R.  547,   194       R.  608,  131  Fed.  142  (D.  C.  Ga.). 

Fed.   174   (D.   C.   N.   J.).   Also   compare  &   Page  v.   Rogers,   17  A.   B.   R.   854, 

§§  398  and  398i4.  149  Fed.   194   (C.   C.  A.  Tenn.);   In  re 

7.  Trustee  refused  reimbursement  Oppenheimer,  17  A.  B.  R.  59  (D.  C. 
for  expenses  in  carrying  up  review  of  Pa.);  In  re  Hitchcock,  17  A.  B.  R.  664 
judge's     adverse     ruling,     because     of  (D.  C.  Hawaii) ;  Davidson  v.  Friedman, 
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Attorneys'  Fses  in  Bankruptcy  Proceedings. 

§  2042.  Allowable  Attorneys'  Fees. — Reasonable  attorneys'  fees  may 
be  allowed  out  of  the  estate,  to  the  petitioning  creditors  and  the  bankrupt 
by  express  statutory  provision,  and  to  the  trustee  and  receiver  as  part  of 
their  expenses. 

One  of  the  most  vexatious  problems  in  the  practical  administration  of 
bankrupt  estates  is  the  determination  of  the  propriety  and  amount  of  at- 
torneys' fees  allowable  out  of  the  estate. 

§  2043.  Clerical  Work  and  Ordinary  Business  Advice  Not  to  Be 
Charged  for  at  Professional  Bates. — The  fees  charged  for  at  profes- 
sional rates  must  be  for  professional  services ;  not  for  clerical  work  nor 
for  ordinary  business  advice  or  work.^ 

In  re  Connell  &  Sons,  9  A.  B.  R.  475,  120  Fed.  846  (D.  C.  Pa.):  "But  it  is 
not  so  much  what  was  done  by  the  attorney,  as  what  was  really  required.  The 
bankrupts  are  responsible  individually  to  the  extent  that  they  employed  him, 
regardless  of  the  character  of  what  he  was  called  upon  to  do,  but  not  so  the 
estate.  This  is  a  preferred  claim,  and  is  to  be  kept  down  to  what  it  was  in- 
tended by  the  act  to  represent,  and  that  is  simply  the  necessary  professional 
assistance  required  by  the  bankrupts  to  meet  the  demands  of  the  act  upon  them. 
In  the  present  instance,  the  time  spent  seems  to  have  been  mainly  taken  up 
in  going  over  the  books  of  the  firm  and  straightening  them  out  by  posting 
and  otherwise.  A  part  of  this  may  be  regarded  as  necessary,  but  part  certainly 
was  not.  It  was  the  work  of  a  bookkeeper  or  an  accountant  rather  than  a 
lawyer  to  post  the  books  and  reduce  them  to  the  condition  where  the  informa- 
tion they  contained  would  be  available  and  for  this  no  claim  can  be  made. 
Neither  can  there  for  the  writing  up  of  the  extra  copies  of  the  schedules  after 
the  first  one  had  been  made  out.  This  was  mere  clerical  work,  which  any  one 
could  do  who  wrote  a  fair  hand,  and  is  not  to  be  charged  against  the  estate 
at  professional  rates." 

A  considerable  portion  of  the  work  in  bankruptcy  administration  com- 
monly charged  for  at  professional  rates  is  really  clerical  work.  Thus,  a 
goodly  part  of  the  preparation  of  the  bankrupt's  schedules  is  purely  clerical 
work  that  should  not  be  estimated  at  professional  rates ;  ^°  although,  to  be 
sure,  genuine  professional  advice  in  the  preparation  may  also  be  requisite,  in 
the  classification  of  assets,  liabilities,  etc.,  and  in  pointing  out  the  proper 
forms. 11 

15  A.  B.  R.  489,  140  Fed.  853  (C.  C.  A.  9.   In  re   Mayer,  4  A.   B.   R.  241,   101 

Mich.).      For    discussion    of    this    ex-  Fed.    695    (D.    C.    Wis.);    In    re    Lane 

pense,    see    the    general    discussion    of  Lumber  Co.,  30  A.  B.  R.  749,  206  Fed. 

attorney's   fees   in   the   next   division —  780  (D.  C.  Idaho). 

Division  4.  10.  In  re  Lane  Lumber  Co.,  30  A.  B. 

As  to  whom  to  employ  as  attorney,  R.  749,  206  Fed.  780  (D.  C.  Idaho), 

see  ante,   §   377,  note.  11.  In  re  Terrill,  4  A.  B.  R.  625,  103 

As     to    "compensation"     of     receiver  Fed.  781  (D.  C.  Vt.). 
and  trustee,   see  post,   §   2108,   et  seq.; 
§  2118,  et  seq. 
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§  2044.  For  Many  Services  Attorney  to  Seek  Pay  from  Own 
Client,  Not  from  Estate. — For  many  of  the  services  ordinarily  performed, 
the  attorney  must  seek  his  pay  from  his  own  client,  rather  than  from  the 
estate.^2 

In  re  Rozinsky,  3  A.  B.  R.  831,  101  Fed.  229  (D.  C.  N.  Y.) :  "In  the  present 
case  it  is  manifest  that  the  examination  was  conducted  in  the  interest  of  the 
general  creditors.  The  trustee  was  elected  by  the  attorney  of  those  creditors, 
and  the  latter  was  in  turn  immediately  employed  by  the  trustee  in  an  uncertain 
search  after  assets.  The  funds  in  hand  necessary  to  pay  preferred  claims 
should  not  be  thus  depleted,  but  such  services  should  be  regarded  as  virtually 
in  behalf  of  the  creditors  who  are  the  clients  of  the  attorney,  and  upon  the 
credit  of  what  they  may  succeed  in  realizing.'' 

And  charge  must  not  be  made  out  of  the  estate  for  services  really  per- 
formed for  particular  creditors  represented  by  the  attorney.  ^^ 

§  2045.  Pees  Must  Be  "Reasonable."— The  fees  allowed  must  be 
reasonable.  What  is  and  what  is  not  a  reasonable  fee  in  bankruptcy  has 
been  touched  upon  by  the  decisions  in  numerous  instances. i* 


12.  In  re  Connell  &  Sons,  9  A.  B.  R. 
475,  120  Fed.  846  (D.  C.  Pa.).  In- 
stance, In  re  Castleberry,  16  A.  B.  R. 
430,  143  Fed.  1031  (D.  C.  Ga.) :  Thus 
the  bankrupt  in  having  his  exemptions 
allowed.  In  re  Hart  &  Co.,  16  A.  B.  R. 
736  (D.  C.  Hawaii):  Petitioning  cred- 
itors for  preliminary  consultations  be- 
fore decision  to  file  bankruptcy  petition. 
Instance,  In  re  Oppenheimer,  17  A.  B. 
R.  60  (D.  C.  Pa.).  Instance,  In  re  Cov- 
entry Evans  Furn.  Co.,  23  A.  B.  R.  623, 
166  Fed.  516,  171  Fed.  673  (D.  C.  N. 
Y.) ;  mortgagee  allowed  to  foreclose 
out  of  bankruptcy  court.  Instance,  In 
re  Claussen,  21  A.  B.  R.  34,  164  Fed. 
300  (D.  C.  S.  Car.).  Impliedly,  In  re 
Lane  Lumber  Co.,  30  A.  B.  R.  749,  206 
Fed.  780  (D.  C.  Idaho);  Eichholz  v. 
Polack,  25  A.  B.  R.  243,  140  App.  Div. 
N.  Y.  551;  In  re  Gillaspie,  27  A.  B.  R. 
59,  190  Fed.  80  (D.  C.  W.  Va.). 

IS.  In  re  Ketterer  Mfg.  Co.,  19  A.  B. 
R.  646,  156  Fed.  719  (D.  C.  Pa.). 

14.  In  re  Covington,  13  A.  B.  R.  150, 
132  Fed.  884  (D.  C.  N.  Car.):  Allow- 
ance of  $200  to  petitioning  creditors' 
attorney  and  $50  to  bankrupt's  attor- 
ney, in  an  estate  of  $2000. 

In  re  Silverman  &  Schoor,  3  A.  B.  R. 
227  (D.  C.  N.  Y.):  Petitioning  cred- 
itors allowed  $75.00  on  an  uncontested 
petition  and  for  obtaining  stay  of  pend- 
ing litigation. 

In  re  Goldville  Mfg.  Co.,  10  A.  B.  R. 
552,  123  Fed.  579  (D.  C.  S.  C.) :  Peti- 
tioning creditors'  attorney  in  estate  of 
$2,800  allowed  $250. 

In  re  Smith,  5  A.  B.  R.  559,  108  Fed. 


89  (D.  C.  N.  Car.):  Voluntary  bank- 
rupt's attorney  allowed  $50. 

In  re  Carr,  8  A.  B.  R.  635,  117  Fed. 
572  (D.  C.  N.  Car.),  where  the  court 
refused  to  follow  the  recommendation 
of  the  referee,  regarding  it  exorbitant. 

In  re  Connell  &  Son,  9  A.  B.  R.  474, 
120  Fed.  846  (D.  C.  Pa.) :  In  voluntary 
case  bankrupt's  attorney  allowed  $100. 

Smith  V.  Cooper,  9  A.  B.  R.  755,  120 
Fed.  330  (C.  C.  A.  Ga.),  wherein  the 
circuit  court  of  appeals  restored  the 
master's  recommendation  of  $1,000 
which  the  district  court  had  cut  down. 

In  re  Rozinsky,  3  A.  B.  R.  831,  101 
Fed.  229  (D.  C.  N.  Y.):  Attorney  for 
trustee  refused  allowance  for  uncertain 
chase  after  alleged  concealed  assets 
where  done  at  expense  of  labor  claim- 
ants. 

In  re  Lang,  11  \.  B.  R.  794,  127  Fed. 
755  (D.  C.  Tex.):  Cutting  down  al- 
lowance to  bankrupt's  attorney  in  a 
voluntary  case  to  $75,  the  estate  being 
$7,500. 

In  re  O'Connell,  3  A.  B.  R.  422,  98 
Fed.  83  (D.  C.  N.  Y.):  Allowance  to 
bankrupt  refused  for  attorney's  fees 
out  of  fraudulently  conveyed  property 
recovered  by  trustee. 

In  re  Felson,  15  A.  B.  R.  185,  139 
Fed.  275  (D.  C.  N.  Y.) :  Allowance  of 
$50  to  bankrupt's  attorney  in  an  estate 
of  $4,656  for  schedules  and  examina- 
tion. 

In  re  Mayer,  4  A.  B.  R.  339,  101  Fed. 
695  (D.  C.  Wis.):  $25  to  $50  for  prep- 
aration  of  schedules. 

In  re  Martin-Borgeson  Co.,  18  A.  B. 
R.  179,  151  Fed.  780  (D.  C.  N.  Y.) :  $150 
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§  2046.  "Reasonableness"  Left  to  Sound  Judicial  Discretion  of 
Court. — What  is  a  reasonable  amount  for  an  attorney's  fee  in  bankruptcy 


for  receiver's  attorney  in  estate  of 
$4,600. 

In  re  Byerly,  12  A.  B.  R.  188,  138 
Fed.  637  (D.  C.  Penn.) :  Disallowing 
any  attorney  fee  at  all  for  trustee  on 
account  of  the  small  size  of  the  estate 
and  lack  of  necessity  for  employment. 

In  re  Curtis,  4  A.  B.  R.  17,  100  Fed. 
784  (C.  C.  A.  Ills.):  In  estate  of 
$103,000  allowance  of  $13,500  to  peti- 
tioning creditors  excessive;  $3,000 
proper  allowance. 

In  re  Kross,  3  A.  B.  R.  187,  96  Fed. 
816  (D.  C.  N.  Y.):  Allowance  to  bank- 
rupt's attorney  of  $30  for  petition, 
schedules,   etc.,   and  $30  for   discharge. 

In  re  Terrill,  4  A.  B.  R.  635,  103  Fed. 
781  (D.  C.  Vt):  Bankrupt  filling  out 
his  own  petition  and  schedules. 

In  re  Morris,  11  A.  B.  R.  145,  135 
Fed.  841  (D.  C.  N.  Car.):  "This  court 
has,  by  rule,  fixed  the  maximum  fee  in 
voluntary  proceedings,  where  there  is 
no  unforeseen  litigation  or  extraordi- 
nary services,  at  $50." 

In  re  Lewin,  4  A.  B.  R.  633,  103  Fed. 
850  (D.  C.  Vt.) :  Re-examination  of  pre- 
payment of  $83.50  to  bankrupt's  attor- 
ney. 

In  re  Oppenbeimer,  17  A.  B.  R.  60 
(D.  C  Pa.) :  Receiver's  attorney  fee 
$100  in  an  estate  of  $4,200. 

In  re  Anderson,  4  A.  B.  R.  640,  103 
Fed.  854  (D.  C.  S.  C.) :  Allowance  of 
$90  to  involuntary  bankrupt's  attorney. 

In  re  Mercantile  Co.,  3  A.  B.  R.  419, 
95  Fed.  133  (D.  C.  Mo.):  Nor  to  ex- 
ceed $50  to  petitioning  creditors'  attor- 
neys in  default  cases,  for  all  work  in- 
cluding schedules,  where  ordered;  and 
$35  additional  for  pro  forma  injunction 
against  transfer  of  assets  by  trustee  or 
assignee. 

In  re  Little  River  Lumber  Co.,  3  A. 
B.  R.  685,  101  Fed.  558  (D.  C.  Ark.); 
In  re  Tebo,  4  A.  B.  R.  335,  101  Fed. 
419  (D.  C.  W.  Va.);  In  re  Smith,  1  A. 
6.  R.  37  (Ref.  N.  Y.) ;  In  re  Mitchell, 
1  A.  B.  R.  665,  93  Fed.  803  (Ref.  Wis.) ; 
In  re  Mitchell,  1  A.  B.  R.  687  (Ref. 
Pa.,  disapproved  in  In  re  Felson,  15  A. 
B.  R.  193,  139  Fed.  375);  In  re  Stotts, 
1  A.  B.  R.  641,  93  Fed.  438  (D.  C. 
Iowa) ;  In  re  Frick,  1  A.  B.  R.  719  (Ref. 
Ohio);  In  re  Smith,  3  A.  B.  R.  648 
(Ref.  N.  Y.):     Percentages  adopted. 

In  re  Woodard,  3  A.  B.  R.  692,  95 
Fed.  955  (D.  C.  Va.) :  $75  allowed  to 
petitioning  creditors. 

In  re  Bwrus,  3  A.  B.  R.  396,  97  Fed. 
936  (D.  C.  Va.) :    Voluntary  bankrupt's 


attorney  allowed  $300:  injunctions  be- 
ing obtained,  etc. 

In  re  Fletcher,  10  A.  B.  R.  400  (Ref. 
N.  Y.):  Allowance  refused  to  credit- 
ors' attorney  for  contesting  claims  be- 
fore election  of  trustee. 

In  re  Evans,  8  A.  B.  R.  730,  116  Fed. 
909  (D.  C.  N.  Car.):  Allowance  re- 
fused to  trustee  who  was  attorney. 

In  r,e  Stratemeyer,  14  A.  B.  R.  131 
(D.  C.  Hawaii):  $50  allowed  bank- 
rupt's- attorney  for  schedules,  exami- 
nation and  discharge. 

In  re  Brundin,  7  A.  B.  R.  398,  112 
Fed.  306  (D.  C.  Minn.) :  Bankrupt's  at- 
torney allowed  $371.00. 

In  re  Rosenthal  &  Lehman,  9  A.  B. 
R.  636,  130  Fed.  848  (D.  C.  Mo.):  Al- 
lowance refused  because  no  showing  of 
necessity  made. 

Liddon  &  Bro.  v.  Smith,  14  A.  B.  R. 
304,  135  Fed.  43  (C.  C.  A.  Fla.) :  Al- 
lowance refused; 

In  re  Abram,  4  A.  B.  R.  575,  103 
Fed.  373  (D.  C.  Calif.). 

In  re  Niman,  14  A.  B.  R.  515  (Ref. 
Mich.) :  Estate  apparently  only  worth 
$1,400:  vigorous  action  of  attorney  dis- 
covered and  recovered  $16,000:  court 
allowed  $3,500  for  attorney's  fees. 

In  re  Talton,  14  A.  B.  R.  617,  137 
Fed.  178  (D.  C.  N.  Car.):  Bankrupt's 
and  petitioning  creditors'  attorneys' 
fees  in  cases  of  composition:  $20.00 
allowed  to  bankrupt's  attorney  and  $50 
to  petitioning  creditors. 

In  re  McKenna,  15  A.  B.  R.  4,  137 
Fed.  611  (D.  C.  N.  Y.):  $800  to  attor- 
neys for  trustee  where  controversy  in- 
volved netted  $20,000  to  estate,  and 
time  consumed  was  50  days;  and 
amount  realized  paid  all  debts. 

In  re  Carolina  Cooperage  Co.,  3  A. 
B.  R.  154,  96  Fed.  950  (D.  C.  N.  Car.): 
Bankrupt's  attorney  fee  reduced  from 
$75  to  $35. 

In  re  Kelly  Dry  Goods  Co.,  4  A.  B. 
R.  538,  103  Fed.  747  (D.  C.  Wis.). 

Page  V.  Rogers,  17  A.  B.  R.  854,  149 
Fed.  194  (C.  C.  A.  Tex.):  $15,000  al- 
lowed in  an  estate  of  $71,000,  where 
total  indebtedness  was  about  $78,000. 

In  re  Ketterer  Mfg.  Co.,  19  A.  B.  R. 
646,  156  Fed.  719  (D.  C.  Pa.).  Re- 
ceiver's attorney  allowed  $1,500. 

In  re  Lane  Lumber  Co.,  30  A.  B.  R. 
749,  306  Fed.  780  (D.  C.  Idaho).  Bank- 
rupt's attorney's  fee  bill  of  $1850  for 
attendance  at  examination  cut  down  to 
$100  where  no  showing  was  made  of 
having  been  ordered  to  appear  at  ex- 
amination     nor      necessity       therefor; 
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IS  left  to  the  sound  judicial  discretion  of  the  court,  but  not  its  unrestrained 
discretion.15 

In  re  Curtis,  4  A.  B.  R.  17,  100  Fed.  784  (C.  C.  A.  Ills.):  "So,  also,  the  amount 
to  be  allowed  does  not  rest  in  mere  discretion.  The  amount  must  in  all  cases 
be  reasonable,  to  be  determined  upon  evidence  of  the  service  performed  and  of 
its  value,  and,  in  the  absence  of  evidence  of  its  value,  by  the  court  from  knowl- 
edge  of  its  worth.'' 

And  the  order  of  allowance  of  attorneys'  fees  is  subject  to  review. ^^ 
Their  fees  must  be  reasonable  fees,  but  there  is  great  diversity  of  mind 
among  lawyers  as  to  the  method  of  arriving  at  the  reasonableness  of  at- 
torney's fees.  It  is  sometime^  said  that  the  customary,  and  hence  reason- 
able, attorney's  fee  is  a  certain  fixed  amount  per  day;  but  certainly  such 
cannot  be  a  correct  rule,  else  it  is  continually  disregarded  in  practice. 
Neither  attorneys  nor  litigants  take  a  fixed  amount  per  day  as  the  criterion 
of  the  reasonableness  of  any  certain  charge  for  attorney's  fees;  and  what 
common  consent  acquiesces  in  is  likely  to  be  reasonable.     Thus,  it  would 


charge  of  $750  for  preparing  schedules 
being  also   cut   down   to  $385. 

In  re  Duran  Mercantile  Co.,  29  A.  B. 
R.  450,  199  Fed.  961  (D.  C.  N.  Mex.) : 
$50  for  preparing  and  filing  schedules 
and  other  papers  necessary  to  the  ad- 
judication; $25.00  for  attending  the 
bankrupt  before  referee  and  $35.00  for 
securing  a  stay  order  of  prosecution  in 
the  state  court. 

In  re  Kyte,  19  A.  B.  R.  768,  158  Fed. 
121  (D.  C.  Pa.):  Receiver's  attorney's 
fee  cut  down  from  $200  to  $150. 

Ohio  Valley  Bank  Co.  v.  Mack,  30  A. 
B.  R.  919,  163  Fed.  155  (D.  C.  Ohio): 
No  fee  allowed  receiver,  he  being  a 
lawyer. 

In  re  Irwin,  23  A.  B.  R.  487,  174  Fed. 
642  (C.  C.  A.  Pa.) :  Increasing  bank- 
rupt's attorney's  fees  from  $37.50  to 
$100  in  an  estate  of  at  least  $2,074. 

Ohio  Valley  Bank  Co.  v.  Mack,  20  A. 
B.  R.  919,  163  Fed.  155  (D.  C.  Ohio): 
$150  allowed  petitioning  creditors. 

In  re  Southern  Steel  Co.,  22  A.  B.  R. 
476,  169  Fed.  702  (D.  C.  Ala.):  $5,000 
allowed  to  petitioning  creditors'  attor- 
neys. 

In  re  Fidler  &  Son,  23  A.  B.  R.  16, 
173  Fed.  635  (D.  C.  Pa.):  Attorney  al- 
lowed $350  where  his  vigorous  action 
resulted  in  bringing  into  the  estate 
$500: 

In  re  Hoflfman,  23  A.  B.  R.  19,  173 
Fed.  334  (D.  C.  Wis.),  where,  in  a  pro- 
ceeding against  a  bankrupt's  wife,  who 
was  suspected  of  having  appropriated 
and  concealed  some  $6,000  worth  of 
assets,  the  attorneys  for  the  trustees 
were  allowed  $1,500  on  account  of 
services    rendered    in    the    litigation,    a 


finding  of  the  referee  upon  the  attorneys' 
application  for  an  additional  allowance 
of  $1,000,  that  the  original  allowance 
was  sufficient,  the  litigation  having  re- 
sulted in  no  benefit  to  the  estate,  will 
be  affirmed,  but  his  finding  disallowing 
the  attorney's  claim  for  actual  disburse- 
rrents,  certified  to  have  been  proper, 
was  reversed. 

Ohio  Valley  Bank  Co.  v.  Mack,  20  A. 
B.  R.  919,  163  Fed.  155  (D.  C.  Ohio): 
No  allowance  until  itemization  of  serv- 
ices made,  trustee  himself  b»ing  an 
attorney. 

Ohio  Valley  Bank  Co.  v.  Mack,  30  A. 
B.  R.  919,  163  Fed.  155  (D.  C.  Ohio): 
Bankrupt's  attorney  in  involuntary 
case  allowed  $25  for  preparing  sched- 
ules, etc. 

In  re  Berkowitz,  22  A.  B.  R.  336 
(Ref.  N.  J.),  $5,000  allowed  attorneys 
for  petitioning  creditors  and  trustee, 
in  estate  of  $17,363.54,  where  schedules 
set  forth  no  assets  and  entire  estate  the 
result  of  able  and  vigorous  legal  work. 

15.  Smith  V.  Cooper,  9  A.  B.  R.  755, 
120  Fed.  230  (C.  C.  A.  Ga.);  In  re 
Young,  16  A.  B.  R.  108,  142  Fed.  891 
fD.  C.  N.  Car.);  In  re  Hill  Co,  20  A. 
B.  R.  73,  159  Fed.  73  (C.  C.  A.  Ills.). 

IG.  Smith  V.  Cooper,  9  A.  B.  R.  755, 
120  Fed.  330  (C.  C.  A.  Ga.).  Instance, 
Page  V.  Rogers,  17  A.  B.  R.  855,  149 
Fed.  194  (C.  C.  A.  Tenn.);  In  re  Irwin, 
33  A.  B,  R.  487,  174  Fed.  643  (C.  C. 
A.  Pa.). 

No  formal  exceptions  are  requisite. 
Compare  §  3845.  Also  see  In  re  Lane 
Lumber  Co.,  30  A.  B.  R.  7l9,  306  Fed. 
780  (D.  C.  Idaho). 
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hardly  be  right  to  charge  $25  per  day  for  instance,  for  services  in  a  suit 
involving  only  a  few  dollars,  else  poor  people  never  could  get  their  rights; 
nor,  on  the  other  hand,  would  it  be  reasonable  for  lawyers  in  a  great  case 
to  be  restricted  to  $25  per  day.  Other  elements  are  to  be  taken  into  account 
besides  merely  the  time  involved. 

§  2047.  Various  Elements  to  Be  Considered,  Each  Having  Mod- 
ifying Effect. — The  time  alone  used  by  the  attorney  is  not  the  only  stand- 
ard whereby  to  measure  the  reasonableness  of  the  fees.  There  are  at  least 
five  elements  in  all:  The  time  properly  to-be  spent  on  the  particular  con- 
troversy involved ;  ^'^  the  intricacy  of  the  questions  involved  therein ;  the 
amount  involved  in  that  controversy ;  ^^  the  strenuousness  of  the  opposition 
encountered;  and  the  results  achieved  therein. i* 

In  re  McKenna,  15  A.  B.  R.  10,  137  Fed.  611  (D.  C.  N.  Y.) :  "In  fixing  the 
value  of  legal  services,  courts  have  many  things  to  consider — the  nature  and 
importance-  of  the  business  transacted;  the  ability  of  the  parties  to  pay;  the 
amount  of  the  estate  involved;  the  magnitude  of  the  interests  in  question; 
the  standing  and  ability  of  the  attorneys  employed;  the  location  of  the  parties 
and  of  the  attorneys.  These  and  many  other  things  are  proper  subjects  of 
consideration.'' 

In  re  Goldville  Mfg.  Co.,  10  A.  B.  R.  559,  133  Fed.  579  (D.  C.  S.  C.) :  "The 
amount  of  the  estate  must  to  a  large  extent  govern  its  discretion  in  determining 
w'hat  is  'reasonable.'  " 

Ward  V.  Kohn  (C.  C.  A.),  58  Fed.  462:  "In  the  absence  of  a  contract  price, 
attorneys  are  entitled  to  receive  what  they  deserve  for  their  services.  The 
amount  of  their  compensation  must  vary  with  the  place  in  which  their  services 
are  rendered,  for  the  same  services  are  of  more  value  in  a  large  and  prosperous 
commercial  city  than  in  a  small  country  town;  with  the  character  and  standing 
of  the  lawyer  who  renders  them,  for  the  services  of  an  attorney  of  ripe  expe- 
rience, great  learning,  eminent  ability,  and  high  reputation  deserve  and  command 
better  compensation  than  those  of  the  tyro  in  the  profession;  with  the  im- 
portance of  the  matters  involved  in  the  litigation,  for  the  same  service  deserve 
more  compensation  where  life,  liberty,  character,  or  large  amounts  of  property 
are  at  stake  than  where  but  a  few  dollars  are  in  dispute;  and  with  the  results 
attained,  for  success  earns  a  better  reward  than  failure. 

"The  wealth  of  a  defendant  cannot  be  considered  in  any  case  to  enhance 
the  fee  for  professional  services  above  a  reasonable  compensation  for  the 
service  actually  rendered.  It  cannot  be  considered  to  make  a  fee  extortionate 
or    a   compensation    unreasonably    large.      But    every   judge    and    every    gentle- 

17.  In  re  Lane  Lumber  Co.,  30  A.  B.  9  A.  B.  R.  758,  130  Fed.  330  (C.  C. 
R.   749,  306  Fed.  780    (D.   C.   Idaho).  A.  Ga.). 

18.  In  re  Ellett  Electric  Co.,  38  A.  B.  Maximum  Fixed  by  Local  Rule  in 
R.  453,  196  Fed.  400  (D.  C.  N.  Y.).  Southern    District    of    New    York.— In 

19.  In  re  Berkowitz,  33  A.  B.  R.  336  the  Southern  District  of  New  York  by 
(Ref.  N.  J.) ;  In  re  Ellett  Electric  Co.,  local  rule  referees  may  not  allow  to  at- 
28  A.  B.  R.  453,  196  Fed.  400  (D.  C.  torneys  for  the  trustee  and  receiver  re- 
N.  Y.) ;  In  re  Fiske  &  Co.,  31  A.  B.  R.  spectively  more  than  twice  the  amount 
736,  309  Fed.  983  (D.  C.  N.  Y.) ;  In  re  received  in  that  particular  case  by  the 
Knight,  3  N.  B.  N.  &.  R.  446  (Ref.  receiver  or  trustee.  The  judge  by 
Ohio).  See  note.  In  re  Smith,  5  A.  special  order  may  allow  more.  In  re 
B.  R.  559,  to  be  found  on  page  560.  Keller,  31  A.  B.  R.  51,  307  Fed.  118  (D. 
Also,  to  similar  effect,  Smith  v.  Cooper,  C.  N.  Y.). 
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man  of  the  bar  knows  that  much  severe  professional  labor  is  rendered  by  prac- 
ticing attorneys  without  any  compensation,  and  much  more  for  compensation 
so  small  as  to  be  entirely  inadequate.  It  is  as  difficult  to  defend  the  poor  as  the 
rich  from  a  groundless  charge  of  murder.  It  requires  as  much  learning,  labor, 
and  professional  skill  to  recover  or  save  from  attack  property  of  little  value, 
that  may  be  the  entire  estate  of  the  poor  man,  as  it  does  to  recover  thousands 
of  dollars  for  the  wealthy.  The  duty  of  the  lawyer  to  defend  the  former  and 
maintain  his  rights  is  as  great  as  it  is  to  the  latter,  and  to  the  honor  of  the 
profession  it  may  be  said  that  it  is  performed  with  equal  zeal  and  fidelity. 
But  it  is  the  general  practice  of  the  gentlemen  of  the  bar  to  fix  the  fees  for 
such  services  far  below  a  fair  compensation  or  to  charge  no  fee  at  all — to 
measure  their  fees  more  by  the  inability  of  such  a  client  to  pay  a  fair  compensa- 
tion, or  to  pay  at  all,  than  by  the  value  of  the  services  they  render.  When, 
on  the  other  hand,  a  client,  who  has  the  means  to  pay  what  professional  serv- 
ices are  fairly  worth,  employs  an  attorney,  it  is  right  and  just  that  he  should 
pay  a  fair  and  reasonable  compensation  for  the  service  he  obtains.  In  other 
words,  the  fees  the  attorney  deserves  from  such  a  client  should  not  be  measured 
by  the  inadequate  compensation  and  small  fees  the  gentlemen  of  the  bar  usually 
receive  from  those  who  are  unable  to  pay  at  all  or  to  pay  a  fair  compensation, 
but  they  should  be  measured  by  the  fees  usually  obtained  by  attorneys  for  like 
services  from  those  who  are  able  to  pay  just  compensation  for  the  service 
rendered." 

Compare,  to  similar  effect.  In  re  Lang,  11  A.  B.  R.  794,  137  Fed.  755  (D.  C. 
Tex.) :  "It  may  not  always  be  an  easy  matter  to  determine  the  exact  value  of 
the  services  of  an  attorney.  Such  value  varies,  as  the  value  of  the  surgeon's 
work  varies  with  the  importance  of  the  operation  and  the  skill  and  delicacy 
required  in  performing  it.  Where  the  operation  is  simple  and  relatively  unim- 
portant, the  fee  exacted  would  be  small  in  comparison  with  that  demanded  for 
more  serious  work.  So  it  is  with  the  services  of  the  attorney,  and  no  fixed, 
absolute  fee  can  be  provided  for  all  cases.  The  amount  of  compensation  shpuld 
be  based,  in  ordinary  cases,  upon  the  nature  of  the  case,  the  extent  and  char- 
acter of  the  work  actually  performed,  and  the  amount  involved  in  the  contro- 
versy." 

Compare,  to  similar  effect,  In  re  Curtis,  4  A.  B.  R.  19,  100  Fed.  784  (C.  C. 
A.  Ills.) :  "The  elements  which  enter  into  and  should  control  judgment  upon 
the  value  of  professional  services  we  think  to  be  these:  The  nature  of  the 
service,  the  time  necessarily  employed  therein,  the  amount  involved,  the  re- 
sponsibility assumed,  and  the  result  obtained." 

In  re  Burns,  3  A.  B.  R.  396  (D.  C.  Va.):  "*  *  *  the  character  of  the 
estate,  its  condition  at  the  time  of  the  adjudication,  the  injunctions  or  restrain- 
ing orders  necessary  to  be  secured  for  its  protection,  and  the  corresponding 
amount  of  time  and  care  required  of  the  petitioner's  attorney,  are  all  matters 
to  be  considered  by  the  court  in  arriving  at  the  amount  'reasonable'  under  the 
circumstances.  Necessarily,  therefore,  there  can  be  no  fixed  and  determinate 
fee  for  all  cases,  nor  will  the  amount  allowed  in  this  case  establish  a  rule  for 
subsequent  cases  in  this  court,  but  from  a  careful  consideration  of  the  evidence 
certified  by  the  referee  herein  the  court  deems  $300,  in  addition  to  the  $45.45 
already  allowed  and  paid  for  expenses  incurred,  a  reasonable  fee,  and  the 
order  of  the  referee  will  be  modified  accordingly." 

There  is  sometimes  another  element  added,  namely,  the  "dignity"  and 
"standing"  of  ,the  attorney  himself  .^^  This  element,  however,  seems  at  least 
undignified:  justice  and  fairness,  it  would  seem,  would  resolve  the  value 

20.    In   re    McKenna,  15  A.  B.  R.  10,  137  Fed.  611  (D.  C.  N.  Y.). 
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of  the  "dignity"  and  "standing"  of  the  attorney  in  any  particular  case  into 
one  or  the  other  of  these  five  elements  above  laid  down.  "Dignity"  should 
not  be  paid  for,  but  the  work  accomplished  in  view  of  all  the  circumstances 
and  questions  involved  rather  should  control. 

But  it  is  undoubtedly  proper  to  consider,  as  an  element,  the  vigor  of  the 
opposition ;  for  a  controversy  in  itself  involving  propositions  of  small  merit 
may  be  rendered  vexatious  by  the  strenuousness  of  one's  adversaries.*^ 

The  results  achieved  through  the  efforts  of  the  attorney  also  have  an 
important  bearing  upon  the  reasonableness  of  the  allowance.** 

In  re  [Francis  Levy]  Outfitting  Co.,  29  A.  B.  R.  8  (D.  C.  Hawaii):  "With 
the  testimony  that,  considering  purely  the  care  and  time  involved,  the  services 
are  worth  $350,  I  do  not  agree — at  least  in  any  practical  view;  for  such  fees 
must  depend  upon  the  condition  of  the  estate,  as  one  of  the  main  considera- 
tions, i.  e.  upon  the  results  eflfected,  the  assets  saved." 

Again,  the  intricacy  of  the  legal  questions  involved  should  be  taken  into 
account.  '   . 

Inferentially,  In  re  Curtis,  4  A.  B.  R.  20,  100  Fed.  784  (C.  C.  A.  Ills.):  "This 
was  the  nature  of  the  service  that  was  rendered,  and  involved  the  investiga- 
tion and  discussion  of  the  questions  whether  a  voluntary  assignment,  after  the 
passage  of  the  bankrupt  law  was  void,  or  voidable  merely,  of  the  doctrine  of 
estoppel  in  pais,  and  of  the  election  of  remedies.  These  questions  were  im- 
portant, requiring  careful  study  and  legal  ability  for  their  proper  presentation 
to  the  court." 

Inferentially,  In  re  Oppenheimer,  17  A.  B.  R.  60,  146  Fed.  140  (D.  C.  Pa.): 
"  *  *  *  so  there  was  no  great  responsibility  involved  in  its  management,  nor 
any  intricacy  in  advising  with  regard  to  it,  both  of  which  bear  on  the  value  of 
the  services  rendered  and  the  amount  to  be  allowed." 

Each  of  these  elements  has  a  modifying  effect  upon  all  the  others,  to 
increase  or  decrease  the  fees  to  be  allowed,  as  the  case  may  be.  Thus, 
where  the  issues  raised  are  uncontested  or  are  practically  incontestible, 
there  would  be  a  corresponding  tendency  toward  reduction  of  the  fees. 
Again,  petitioning  creditors  would  not  be  entitled  to  as  great  an  allowance 
for  attorneys'  fees  where  an  assignment  for  the  benefit  of  creditors,  or  a 
written  admission  of  inability,  etc.,  is  the  act  of  bankruptcy  alleged,  as  they 
would  where  an  act  of  bankruptcy  more  difficult  of  proof  and  more  likely 
to  be  contested  and  to  require  preparation  for  trial,  is  set  up.** 

21.  In  re  Francis,  etc.,  Co.,  Ltd.,  29  ±°^%^  "°  ^^^^!'^  ^nd  entire  estate  re- 
A  -R  f}  a  m  r  Mow,;n  S""  °f  attorneys  vigorous  work  in  un- 
A.  B.  K.  8  (U.  U  Hawaii;.  covering  the  fraud  of  an  alleged  cor- 

22.  Instance  In  re  Niman,  14  A.  B.  poration  formed  to  aid  bankrupt  to 
R.  515  (Ref.  Mich.):  In  this  case  the  conceal  assets;  instance,  In  re  Fidler 
court  allowed  $2,500  where,  in  an  estate  &  gon,  23  A.  B.  R.  16,  172  Fed  635 
of  apparently  only  $1,400  the  vigorous  (d_  q  p^ )  ^here,  though  fine  work 
action  of  the  attorney  resulted  in  the  ^^^s  done,  the  pecuniary  benefit  to  the 
recovery  of  $16,000.  estate  was   not  very  great. 

Instance,   In   re   Berkowitz,  22   A.   B.  23.  In    re  Silverman  &    Schoor,  3  A. 

R.  236   (Ref.  N.  J.):  $5,000  allowed  at-  B.  R.  227  (D.  C.  N.  Y.).     Instance,  In 

torneys  in  an  estate  of  $17,000,  where  re  Carolina  Cooperage  Co.,  3  A.  B.  R. 

the     bankrupt's     schedules     originally  157,  96  Fed.  604  (D.  C.  N.  Car.). 
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It  is  also  perhaps  proper  to  take  into  account  the  locality ;  since,  after  all, 
compensation  is  to  a  certain  degree  regulated  by  the  comparative  standard 
or  cost  of  living.  Thus,  the  same  services  in  the  same  litigation  might  merit 
different  compensation  to  the  attorney  in  a  city  where  the  cost  of  living  is 
high  from  what  the  same  attorney  should  expect  were  he  a  resident  of  a 
place  where  the  cost  of  living  is  comparatively  low. 

The  fact  that  more  than  one  attorney  was  employed  is  not  to  be  con- 
sidered as  an  element  in  arriving  at  the  amount  of  attorney's  fee  allowable 
out  of  bankrupt  estates  but  the  allowance  should  be  made  as  though  only  one 
attorney  were  employed. ^^ 

§  2048.  Sixth  Element,  in  Bankruptcy  Cases,  "Economy." — And 

in  bankruptcy  the  policy  of  the  act  towards  strict  economy  should  be  kept 
in  view.  2^ 

In  re  Goldville  Mfg.  Co.,  10  A.  B.  R.  556,  133  Fed.  579  (D.  C.  S.  C.) :  "It  is 
a  part  of  the  history  pf  the  country  that  one  of  the  causes  which  led  to  the 
repeal  of  the  Bankrupt  Act  of  1867  *  *  *  was  the  great  abuse,  under  the 
former  law,  whereby  the  estates  of  bankrupts  were  consumed  by  the  minis- 
terial officers  of  the  court  in  enormotis  costs  and  charges;  and  it  was  the 
clear  intent  of  the  present  Bankrupt  Law  that  they  should  be  administered 
for  the  benefit  of  the  creditors.  This  is  manifest  through  all  the  provisions 
respecting  fees  and  commissions.  The  compensation  allowed  to  clerks,  referees, 
and  trustees  is  so  meagre  that  it  is  a  matter  of  some  surprise  that  the  courts 
have  been  able  to  secure  persons  of  any  competency  to  administer  the  law. 
Under  the  former  act  legal  services  rendered  to  the  bankrupt  were  not  allowed 
as  a  claim  entitled  to  priority,  but  under  the  present  law  such  claims  are  al- 
lowed priority  in  the  discretion  of  the  court;  but  that  discretion  should"  be  ex- 
ercised to  carry  out  and  effectuate  the  legislative  will,  and  the  courts  cannot 
honestly  disregard  the  manifest  policy  of  the  law,  which  looks  to  great  econ- 
omy of  administration.  If  they  enforce  strict  compliance  with  the  statute  on 
the  part  of  ministerial  officers  with  respect  to  such  fees  and  allowances  as  are 
prescribed  by  law,  they  cannot  refuse  to  be  bound  by  its  limitations  in  matters 
that  are  left  to  their  discretion.  That  discretion  must  be  in  accordance  with, 
and  not  in  conflict  with,  the  policy  of  the  law.'' 

24.  In    re    Falkenberp,    30    A.    B.    R.       That  of  Strictest  Economy  in  the  Ex- 
718,  206  Fed.  835   (D.   C.  N.  Mex.);  In      penses   and   Costs  of  Administration." 
re    Coney    Island    Lumber    Co.,    29    A.  In  re  Kyte,  19  A.  B.  R.  768,  158  Fed. 

B.  R.  91,  199  Fed.  197  (D,  C.  N.  Y.),  121  (D.  C.  Pa.);  impliedly,  Ohio  V-al- 
quoted   at    §    3065.  ley  Bank  Co.  v.  Mack,  20  A.  B.  R.  919, 

25.  In  re  Curtis,  4  A.  B.  R.  17,  100  163  Fed.  155  (D.  C.  Ohio);  impliedly. 
Fed.  784  (C.  C.  A.  Ills.);  In  re  Mayer,  In  re  Huddleston,  21  A.  B.  R.  669,  167 
4  A.  B.  R.  239,  101  Fed.  695  (D.  C.  Fed.  428  (D.  C.  Ga.) ;  Dunlap  Hard- 
Wis.);  In  re  Smith,  5  A.  B.  R.  559,  108  ware  Co.  v.  Huddleston,  21  A.  B.  R. 
Fed.  39  (D.  C.  N.  C);  In  re  Mercan-  731,  167  Fed.  433  (C.  C.  A.  Ga.);  in- 
tile  Co.,  3  A.  B.  R.  419,  95  Fed  123  (D.  stance,  In  re  Fidler  &  Son,  23  A.  B.  R. 

C.  Mo.),  quoted  ante,  §  3011;  In  re  16,  172  Fed.  635  (D.  C.  Pa.);  In  re  Du- 
Connell  &  Sons,  9  A.  B.  R.  474,  120  Fed.  ran  Mercantile  Co.,  29  A.  B.  R.  450,  199 
846  (D.  C.  Pa.),  quoted  ante,  §  2043;  Fed.  961  (D.  C.  N.  Mex.);  In  re  Fran- 
Page  V.  Rogers,  17  A.  B.  R.  855,  149  cis,  etc.,  Co.  Lt.,  29  A.  B.  R.  8  (D. 
Fed.  194  (C.  C.  A.  Tenn.);  In  re  Young,  C.  Hawaii);  In  re  Lane  Lumber 
16  A.  B.  R.  108,  143  Fed.  891  (D.  C.  N.  Co.,  30  A.  B.  R.  749,  206  Fed.  780  (D. 
Car.) ;  In  re  Carolina  Cooperage  Co.,  3  C.  Idaho) ;  In  re  Fullick,  28  A.  B.  R. 
A.  B.  R.  154,  96  Fed.  950  (D.  C.  N.  634,  301  Fed.  463  (D.  C.  Pa.).  See  also. 
Car.).    See  ante,  §  2011,  "Policy  of  Act,  §  3011. 
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In  re  Rosenthal  &  Lehman,  9  A.  B.  R.  639,  120. Fed.  848  (D.  C.  Mo.):  "And, 
when  an  allowance  is  made  it  should  be  remembered  that  the  policy  of  the  law, 
as  disclosed  in  the  compensation  fixed  for  referees,  clerks  and  trustees,  is  in 
the  direction  of  great  economy." 

In  re  Woodard,  2  A.  B.  R.  339,  691,  95  Fed.  956:  "One  of  the  purposes  of  the 
Act  of  1898  in  establishing  a  uniform  system  of  bankruptcy  was  to  avoid  what 
was  the  principal  cause  of  the  repeal  of  the  bankruptcy  Act  of  1867 — excessive 
fees  and  great  expense." 

In  re  Lang,  11  A.  B.  R.  794,  127  Fed.  755  (D.  C.  Tex.):  "In  bankruptcy 
cases,  while  these  elements  should  properly.be  considered  in  fixing  the  com- 
pensation of  the  attorney,  the  policy  of  the  act  should  be  steadily  kept  in  view, 
that  is,  that  it  should  be  administered  with  severe  economy  (In  re  Goldville 
Manufacturing  Co.,  supra),  so  as  to  reduce  to  the  lowest  minimum  the  cost  of 
administration." 

•  In  re  Byerly,  12  A.  B.  R.  186,  128  Fed.  637  (D.  C.  Penn.) :  "It  is  the  policy 
of  the  Bankrupt  Act  to  administer  the  estates,  Which  are  brought  into  court, 
as  economically  as  possible,  and  no  large  fees  are  to  be  expected.  Those 
directly  allowed  by  the  act  are  purposely  kept  down  to  the  lowest  possible 
limits  and  the  courts  have  no  right  in  fixing  the  compensation  of  counsel  to 
be  differently  influenced.  The  attorney  in  the  present  instance  has  received 
$125  in  fees  and  an  additional  $21.76  for  serving  notices  and  mileage,  the  oc- 
casion for  which  is  not  altogether  manifest.  I  agree  with  the  referee  that  this 
is  all  under  the  circumstances  that  he  can  ask." 

In  re  Little  River  Lumber  Co.,  3  A.  B.  R.  685,  101  Fed.  560  (D.  C.  Ark.): 
"In  view  of  the  whole  spirit  of  the  Bankrupt  Law,  counsel  who  are  required 
to  represent  the  trustee  must  expect  only  such  remuneration  as  will  actually 
compensate  them  for  services  rendered." 

Inferentially,  In  re  Daniels,  12  A.  B.  R.  450,  130  Fed.  597  (D.  C.  Iowa): 
"Much  criticism  was  made  of  prior  Bankruptcy  Acts  because  of  the  large 
amount  of  fees  and  expenses  incurred  in  the  administration  of  the  bankrupt 
estates.  It  was  the  manifest  purpose  of  Congress  that  such  criticism  could  not 
rightly  be  made  of  the  present  law,  and  it  fixed  the  compensation  of  referees  and 
other  officers  very  low.  They  may  be  inadequate  in  some  cases,  but  the  court 
is  powerless  to  increase  them.  By  the  amendment  of  February  5,  1903,  it  is 
expressly  provided  that  the  court  shall  not  allow,  under  any  form  or  guise 
whatever,  any  other  or  further  compensation  for  services  than  that  expressly 
authorized  by  the   act." 

In  re  Covington,  13  A.  B.  R.  150,  132  Fed.  1884  (D.  C.  N.  Car.)':     "Attorneys 
shall    be    allowed    reasonable    compensation    for    services    rendered    which    were 
beneficial  to  the  estate.     Beyond  that  point  this  court  has  never  gone,  and  will* 
not  go  in  the  exercise  of  a  sound  judicial  discretion." 

In  re  Oppenheimer,  17  A.  B.  R.  60,  146  Fed.  140  (D.  C.  Pa.) :  "Economy  is 
strictly  enjoined  by  the  well  known  policy  of  the  Bankruptcy  Act,  in  the  admin- 
istration of  bankrupt  estates,  and  there  is  no  exception  with  regard  to  the  com- 
pensation of  counsel." 

§  2049.  Items  Properly  to  Be  Grouped  According  to  Separate 
Controversies  Involved  and  Estimate  Made  as  to  Each  Group.— In 

determining  the  reasonableness  of  an  attorney's  fee  bill  covering  services 
in  several  distinct  controversies,  it  is  convenient  to  group  the  items  relat- 
ing to  each  controversy  separately  and  to  consider  the  five  or  six  elements 
above  mentioned  with  relation  to  each  group  separately,  rather  than  with 
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relation  to  the  entire  estate.  Thus,  as  to  the  elements  of  the  "amount  in- 
volved:" in  a  bankruptcy  case  where  the  entire  estate  is,  for  example, 
$10,000,  there  might  exist  a  little  controversy  over  a  claim  of  merely  $100. 
The  element  of  "amount  involved"  would  be  comparatively  small,  merely 
$100,  and  the  fees  be  correspondingly  diminished,  notwithstanding  the 
"amount  involved"  in  the  estate  as  an  entirety,  is  $10,000. 

If  the  bankrupt  estate  is  free  from  difficult  litigation  or  litigation  involv- 
ing large  amounts,  the  creditors  should  receive  the  benefit;  and  the  fees 
for  services  in  small  controversies  arising  in  large  estates  should  not  be 
increased  because  of  the  size  of  the  estate. 

Again,  in  making  allowances  to  petitioning  creditors'  and  bankrupts'  at- 
torneys out  of  the  estate,  the  "amount  involved"  is  not  the  entire  estate, 
where  there  are  good  and  valid  liens  existing;  but  only  the  surplus.  The 
adjudication  is  not  undertaken  for  the  benefit  of  the  valid  lienholders  and 
does  not  affect  them.  It  is  for  the  benefit  of  general  creditors;  and  the 
measure  of  the  estate  realized  for  unsecured  creditors  is,  therefore,  the 
measure  of  the  "amount  involved"  for  the  purpose  of  determining  the  rea- 
sonableness of  the  fees  for  petitioning  creditors'  and  bankrupts'  attor- 
neys.^* 

Compare,  inferentially,  In  re  Goldville  Mfg.  Co.,  10  A.  B.  R.  554,  123  Fed.  579 
(D.  C.  S.  Car.) :  "I  am  of  the  opinion  that  the  attorney  for  the  petitioning  cred- 
itors and  the  attorney  for  the  bankrupt  corporation  cannot,  in  the  circum- 
stances, demand  or  receive  an  allowance  out  of  the  fund  derived  from  the  sale 
of  the  mortgaged  property.  Nothing  that  has  been  done  by  the  petitioning 
creditors  in  the  proceedings  in  bankruptcy  was  intended  for  or  has  inured  to 
the  benefit  of  the  lien  creditors.  They  were  foreclosing  their  mortgage  in  the 
state  court,  where  they  had  a  right  to  be  and  to  remain.  In  discontinuing  their 
proceedings  in  the  state  court,  and  in  filing  their  petition  for  foreclosure  in 
this  court,  they  have  been  represented  by  their  own  attorneys,  and  the  bank- 
ruptcy proceedings  have  been  of  no  benefit  to  them.  They  make  no  claim  upon 
the  fund  in  the  hands  of  the  trustee  for  distribution  among  the  unsecured  cred- 
itors, and  it  seems  to  the  court  that  the  unsecured  creditors  and  their  attor- 
neys have  no  claim  upon  their  fund.  Section  67d  of  the  Bankrupt  Act  *  *  * 
declares  that:  'Liens  given  and  accepted  in  good  faith,  etc.,  shall  not  be  af- 
fected by  this  act.' 

"Of  course,  all  the  costs  of  the  court,  and  all  expenses  incurred  in  the  care, 
preservation,  and  sale  of  the  mortgaged  property,  are  proper  claims  against 
the  sum  realized  from  the  sale  of  it;  but  the  fees  here  asked  for  cannot  be  con- 
sidered as  in  the  nature  of  costs  of  court  and  expenses  necessarily  incident  to 
the  preservation  of  their  fund.     *     *    * 

"The  claim  of  the  attorney  for  the  petitioning  creditors  rests  upon  what  the 
court  deems  an  erroneous  view,  that  the  service  rendered  is  like  that  of  filing 
a  creditors'  bill  in  chancery  to  marshal  the  assets  of  an  insolvent  estate,  where 
assets  which  would  otherwise  have  been  lost  are  recovered,  and  the  estate  is 
administered  for  the  benefit  of  all  creditors  who  come  in  and  share  in  the  re- 

26.  Impliedly,  In  re  Frick,  1  A.  B.  R.  C.  A.  Fla.).  Compare,  inferentially, 
719  (Ref.  Ohio);  impliedly,  Liddon  v.  Frank  v.  Dickey,  15  A.  B.  R.  158,  139 
Smith,  14  A.  B.  R.  204,  135  Fed.  43  (C.       Fed.  744  (C.  C.  A.  Mo.). 
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suits  accomplished.  In  such  cases  courts  of  chancery  yroperly  considered  the 
exacting  nature  of  the  work  done,  responsibility  assumed  and  results  accom- 
plished, and  may  deal  out  compensation  with  a  liberal  hand;  but  in  this  case 
the  mere  fact  of  the  adjudication  in  bankruptcy  has  not  enabled  the  secured 
creditors  to  reach  a  fund  which  might  otherwise  have  been  lost.  It  has  not 
added  to  the  value  of  the  security  that  they  had  under  their  mortgage,  or  pro- 
vided them  with  any  additional  remedy.  The  most  that  can  be  said  is  that  it 
has  opened  the  door  of  this  forum,  where,  by  proceedings  in  rem,  instituted  by 
their  own  attorneys,  they  have  secured  a  foreclosure  of  the  lien  which  the 
Bankrupt  Act  declares  'shall  not  be  afifected  by  it.'  They  were  already  pro- 
ceeding to  foreclose  their  lien  in  another  forum,  where  it  is  presumed  they 
would  have  obtained  equal  results;  and  it  would  not  seem  consonant  with  any 
principle  of  justice,  after  opening  the  door  to  them,  and  inviting  them  to  come 
in,  so  that  the  whole  estate  might  be  administered,  to  tax  them  for  the  pay- 
ment of  services  not  rendered  at  their  request  or  for  their  benefit,  and  to  de- 
plete the  fund  to  which  they  are  entitled  under  their  lien,  for  the  compensation 
of  an  attorney  who  has  pertinaciously,  but  unsuccessfully,  endeavored  to  deprive 
them  of  it.  The  only  fund  brought  into  the  court  for  administration  by  the 
bankruptcy  proceedings,  which  otherwise  would  not  be  here,  is  the  fund  of 
about  $3,800'  for  distribution  among  the  unsecured  creditors,  and  this  fund  must 
be  administered  in  accordance  with  the  spirit  of  the  Bankrupt  Law. 

"It  is  a  part  of  the  history  of  the  country  that  one  of  the  causes  which  led 
to  the  repeal  of  the  Bankrupt  Act  of  1867  *  *  *  ^vas  the  great  abuse,  under 
the  former  law,  whereby  the  estates  of  bankrupts  were  consumed  by  the  minis- 
terial officers  of  the  court  in  enormous  costs  and  charges;  and  it  was  the  clear 
intent  of  the  present  Bankrupt  Law  that  they  should  be  administered  for  the 
benefit  of  the  creditors.  This  is  manifest  through  all  the  provisions  respecting 
fees  and  commissions.  The  compensation  allowed  to  clerks,  referees,  and  trus- 
tees is  so  meager  that  it  is  a  matter  of  some  surprise  that  the  courts  have  been 
able  to  secure  persons  of  any  competency  to  administer  the  law.  Under  the 
former  act  legal  services  rendered  to  the  bankrupt  were  not  allowed  as  a  claim 
entitled  to  priority,  but  under  the  present  law  such  claims  are  allowed  prior- 
ity in  the  discretion  of  the  court;  but  that  discretion  should  be  exercised  to 
carry  out  and  effectuate  the  legislative  will,  and  the  courts  cannot  honestly 
disregard  the  manifest  policy  of  law,  which  looks  to  great  economy  of  adminis- 
tration. If  they  enforce  strict  compliance  with  the  statute  on  the  part  of  min- 
isterial officers  with  respect  to  such  fees  and  allowances  as  are  prescribed 
by  law,  they  cannot  refuse  to  be  bound  by  its  limitations  in  matters  that  are 
left  to  their  discretion.  That  discretion  must  be  in  accordance  with,  and  not 
in  conflict  with,  the  policy  of  the  law.'' 

§  2050.  "Retainer  Pees,"  No  Place  in  Bankruptcy. — "Retainer 
fees"  have  no  place  in  the  allowance  of  attorneys'  fees  out  of  bankrupt  es- 
tates.^'^     "Contingent  fees"  are  reprehensible. ^^ 

§  2051.  Mere  Incidental  Benefit  from  Services  in  Opposing  Adju- 
dication,   etc.,    Not   Sufficient. — Mere  incidental  benefit,   such,   for  in- 

27.  As  to  involuntary  bankrupts,  see  Smith,  5   A.  B.  R.    564,  108  Fed.  39  (D. 

In  re    Mayer,    4  A.  B.  R.  241,  101  Fed.  C.  N.  Car.). 

694   (D.  C.  Wis.).     But  compare  facts,  28.    In  re    Young,    16    A.  B.   R.  108, 

In  re  Byerly,  12  A.  B.  R.  187,  128  Fed.  143  Fed.  891  (D.  C.  N.  Car.). 
637   (D.  C.  Pa.).     And  compare.  In  re 
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Stance,  as  the  causing  of  an  amendment  to  the  petition  in  a  vital  point  by 
demurring  thereto,  is  not  to  be  a  subject  of  compensation  out  of  the  es- 
tate, of  attorneys  resisting  the  petition. 

Frank  v.  Dickey,  15  A.  B.  R.  155,  158,  139  Fed.  744  (C.  C.  A.  Mo.):  "In  liti- 
gation, counsel  often  receive  valuable  suggestions  from  opposing  counsel, 
which,  as  in  this  case,  were  not  intended,  when  given,  to  be  helpful;  and  they 
do  not  because  of  such  suggestions,  feel  bound  to  share  their  fees  with  such 
opposing  counsel." 

Nor,  for  instance,  where,  in  a  contest  over  the  election  of  a  trustee,  claims 
are  successfully  disputed  by  a  creditor.^s^ 

§  2052.  Showing  to  Be  Made  of  Propriety  and  Reasonableness. 

— Showing  should  be  made  affirmatively  of  the  propriety  and  reasonable- 
ness of  the  allowance  asked  for.^s 

In  re  Lane  Lumber  Co.,  30  A.  B.  R.  749,  306  Fed.  780  (D.  C.  Idaho):  "Was 
a  service  performed?  Was  such  service  reasonably  necessary  to  enable  the 
bankrupt  to  discharge  its  duties  under  the  law?  And  what  was  it  reasonably 
worth?  The  burden  is  upon  the  claimants  to  make  a  prima  facie  showing  upon 
each  of  these  three  heads." 

And  it  is  the  duty  of  the  court  to  scrutinize  the  fee  bills  carefully,  whether 
any  piarty  is  appearing  to  object  thereto  or  not. 

§  2052^.  Mere  Employment  and  Service  Not  Sufficient. — Merely 
that  an  attorney  has  been  employed  and  services  been  rendered  by  him  is 
not  sufficient  to  warrant  a  charge  therefor  out  of  the  estate.  Showing  of 
necessity  or  propriety  and  reasonableness  is  requisite. 

In  re  (T.  E.)  Hill  Co.,  20  A.  B.  R.  73,  159  Fed.  73  (C.  C.  A.  Ills.):  "Or- 
dinarily, the  duties  of  this  statutory  receiver  neither  require  nor  justify  em- 
ployment of  an  attorney,  and  it  is  plain  that  no  claim  for  such  services  is 
chargeable  per  se  against  the  estate,  predicated  alone .  upon  the  fact  of  em- 
ployment and  service  rendered.  The  court  may  well  reject  claims  therefor, 
as  'not  a  proper  charge  on  said  trust  estate'  (in  the  terms  of  the  present 
order),  in  the  exercise  of  a  sound  discretion  to  limit  expenditures  of  admin- 
istration within  just  bounds,  and  various  considerations  may  enter  into  the 
disapproval." 

§  2053.  Notice  to  Creditors  Not  Requisite,  unless  by  Local 
Rule. — No  notice  is  required  to  be  given  creditors  of  applications  for  al- 
lowance of  attorney's  fees  out  of  bankrupt  estates,  unless  by  special  rule 
of  court.^" 

In  re  Stotts,  1  A.  B.  R.  641,  93  Fed.  438  (D.  C.  Iowa):  "The  question  re- 
mains whether  notice  to  the  creditors  was  a  prerequisite  to  this  allowance  by 

28a.  See  ante,  §  3018.  R.   694,   95    Fed.   956    (D.    C.    N.   Car.); 

29.    Inferentially,    In  re  Lewin,    4  A.  Ohio   Valley  Bank   Co.  v.  Mack,   30  A. 

B.    R.    633,    103    Fed.  850   (D.  C.  Vt.) ;  B.  R.  919,  163  Fed.  155  (D.  C.  Ohio), 

impliedly,    In  re  Rosenthal   &  Lehman,  30.    In  re  [K.  L.]  Wong,  30  A.  B.  R. 

9   A.   B.    R.   636,   130    Fed.   848    (D.    C.  125   (D.  C.  Hawaii). 
Mo.) ;  perhaps,  In  re  Woodard,  3  A.  B. 
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the  referee.  The  section  of  the  statutes  (§  64,  par.  b)  as  to  the  debts  hav- 
ing priority  of  payment  does  not  expressly  require  notice  to  the  creditors 
before  costs  of  administration  can  be  determined  and  allowed.  In  the  sec- 
tion (§  58,  par.  a)  which  states  in  what  matters  notice  to  creditors  must 
be  given,  no  requirement  appears  for  such  notice  when  costs  of  adminis- 
tration are  to  be  settled  and  allowed;  and  my  attention  has  not  been  directed 
to  any  other  provision  of  the  statute,  nor  of  the  general  rules,  making  such 
notices  obligatory  to  the  setting  of  such  costs.  Is  there  any  good  reason  other- 
wise requiring  such  notice?  It  is  assumed  that  creditors  whose  claims  are 
filed  with  the  referee  will  inform  themselves  of  the  general  proceedings  in  the 
estate  sufficiently,  at  least,  to  advise  them  of  its  general  status,  and  file  their 
objections,  and,  if  necessary,  take  the  proper  steps  for  review  of  whatever 
orders  and  proceedings  they  may  wish  reviewed.  They  are  thus  given  abun- 
dant opportunity  for  guarding  against  improper  allowances.  If  the  referee  shall 
deem  it  proper,  whether  because  of  the  peculiarity  of  the  claim  for  costs  or 
expenses,  or  for  any  other  reason  by  him  deemed  sufficient,  I  see  no  objection 
to  his  fixing  a  time  for  the  hearing  and  notifying  the  creditors  that  at  that 
time  he  will  pass  on  the  claim.  But  there  occurs  to  me  no  good  reason  why 
the  costs  and  expenses  of  administration  must  be  passed  upon  by  a  creditors' 
meeting,  before  he  shall  pass  on  the  same.  If  at  any  time  before  the  closing  of 
the  estate  this  court  shall  find  that  excessive  attorney's  fees  have  been  allowed 
and  paid,  this  court  doubtless  has  the  power  to  take  whatever  steps  are  found 
necessary  to  correct  this  improper  allowance  and  payment.  These  attorneys 
are  on  the  roll  of  this  court  and  subject  to  any  proper  order  this  court  may 
make. 

"I  am  of  the  opinion  that  notice  to  creditors  is  not  required  before  the  referee 
can  settle  proper  attorney's  fees." 

However,  it  is  a  wise  check  upon  extravagant  applications  and  allow- 
ances to  require  such  notices  to  be  given,  and  such  is  the  local  rule  of  court 
in  some  districts.^^ 

§  2053^.  Application  for  Allowance  Not  Properly  in  Attorney's 
Own  Name. — The  application  for  allowance  of  attorney's  fees  properly 
should  be  made  in  the  name  of  the  petitioning  creditors,  receiver,  trustee 
or  bankrupt,  respectively,  and  not  in  the  attorney's  own  name,  for  the  at- 
torney has  no  independent  standing- — ^his  rights  are  derived  through  the 
parties  or  officers  who  employ  him.^^ 

§  2054.  Trustee's  and  Receiver's  Attorney's  Fees.— Although  not 
expressly  provided  for  by  the  statute,  as  are  attorney's  fees  for  petition- 

31.  Instance,  In  re  Young,  16  A.  B.  silent  upon  the  subject  of  attorney's 
R.  109,  143  Fed.  891   (D.  C.   N.  C).  compensation     and    that    the    attorneys 

32.  [Petitioning  creditors]  In  re  presented  their  claims  direct  and  on 
Young,  16  A.  B.  R.  108,  142  Fed.  891  their  own  behalf.  In  re  Smith,  39  A. 
(D    C    N    Car)  B.  R.  638,  203  Fed.  369  (C.  C.  A.  Mich.): 

[At 'any  rate  so  far  as  the  bankrupt's  ''\  t\^'ti  °*  k^^  ■'"'^^"  finding  of 
-ttorTiPvi.!  ronrprnpdl  Tn  re  T  anp  T  iim-  ^^^'^  ^^at  It  has  been  general  practice 
ber°CoT  3VA"'B"R'\4r3o'^Ted^""o  i^^o^^^  without  any  rule  on  the  sub- 
CD.  C.  Idaho).  Also  compare  post,  J«t)  to  allow  the  attorneys  to  file 
§  2054,  notes.  f  f  -  papers  m  their  own  name,  on  claim 
'          '                                        .       .  for    services   rendered     the    objections 

But   compare,     where    objection   was  grouped    under  subdivision    (c)  are  not 

made   that  the    trustee  s  accounts   were  ^ell  taken." 
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ing  creditors  and  bankrupts,  yet  attorney's  fees  are  allowable  in  proper 
cases  as  part  of  the  trustee's  expenses-^* 

In  re  Byerly,  12  A.  B.  R.  186,  138  Fed.  637  (D.  C.  Penn.) :  "There  is  no 
direct  provision  in  the  Bankrupt  Act  for  the  payment  of  the  fees  of  attorneys 
employed  by  the  trustee,  but  they  come  in  as  part  of  the  administration  of  the 
estate  like  other  necessary  expenses." 

Page  V.  Rogers,  17  A.  B.  R.  854,  149  Fed.  194  (C.  C.  A.  Tenn.) :  "The 
reasonable  fees  of  counsel  employed  by  the  trustee  to  recover  a  voidable  or 
fraudulent  preference  made  by  the  bankrupt  constitutes  a  part  of  the  trustee's 
expenses,  and  as  such  a  part  of  the  costs  and  expenses  of  administration  en- 
titled to  preferential  payment.  *  *  *  These  counsel  fees  were  therefore 
a  part  of  the  trustee's  expenses  and  allowable  under  our  mandate.'' 

Indeed,  part  of  the  usual  and  ordinary  expenses  of  the  receiver  and 
trustee  are  attorney's  fees.  There  are  almost  always  legal  questions  aris- 
ing in  the  course  of  the  administration  that  require  the  advice  and  action 
of  an  attorney;  and  attorney's  fees  are  frequently  quite  as  necessary  a 
part  of  the  expenses  as  are  the  wages  of  the  watchman,  guarding  the 
property  from  robbery  and  fire.^* 

In  re  McKenna,  15  A.  B.  R.  6,  137  Fed.  611  (D,  C.  N.  Y.) :  "It  was  his  duty 
to  look  out  for  and  protect  the  interests  of  the  creditors,  and  in  view  of  the 
fact  that  the  bankrupt,  with  upwards  of  $20,000,  which  came  to  and  vested  in 
him  the  same  day  he  filed  his  petition  in  bankruptcy,  and  before  he  was  adjudi- 
cated a  bankrupt,  took  the  position  that  the  creditors  were  entitled  to  no  part 
of  it,  and  that  under  the  Bankrupt  Act  he  was  entitled  to  a  discharge  from  all 
his  debts,  while  retaining  the  whole  legacy,  the  trustee  would  have  been 
culpably  remiss  in  the  discharge  of  his  duty,  had  he  not  employed  counsel, 
and  good  counsel,  in  the  matter,  and  it  was  his  duty  to  have  such'  counsel  j-res- 
ent  at  all  the  hearings  before  the  surrogate  and  in  both  proceedings." 

In  re  Erie  Lumber  Co.,  17  A.  B.  R.  702,  150  Fed.  817  (D.  C.  Ga.) :  "This 
reasoning  was  adopted  in  In  re  Burke,  6  A.  B.  R.  502,  where  it  is  declared  that 
'legal  services  are  often  quite  as  actual  and  necessary  as  are  doors  and  locks 
and  roofs.' " 

In  re  Abram,  4  A.  B.  R.  575,  103  Fed.  272  (D.  C.  Calif.):.  "The  trustee 
of  an  estate  in  bankruptcy  is  entitled  to  the  advice  and  assistance  of  coun- 
sel when  necessary  for  the  proper  discharge  of  his  duties  as  such  trustee, 
and  the  reasonable  expense  incurred  by  him  for  such  a  purpose  may  be 
allowed  as  a  charge  against  the  estate;  but  the  court  will  not,  ordinarily,  in 
the  first  instance,  undertake  to  give  any  direction  to  the  trustee  in  the  matter 
of  the  employment  of  an  attorney.  The  trustee  must  exercise  a  reasonable 
judgment  in  that  matter;   that  is,  he  must  exercise  a   reasonable  judgment  as 

33.     In  re  Stotts,    1  A.  B.  R.  641,    93  ducting   a   general   examination   of   the 

Fed.  438  (D.  C.  Iowa);  In  re  Rozinsky,  bankrupt  and  witnesses  for  the  benefit 

3  A.  B.  R.  830,  101  Fed.  229  (D.  C.  N.  of  general  creditors  should  not  be  per- 

Y.) ;    In  re  Hitchcock,    17  A.  B.    R.  '664  mitted   to   absorb   the   fund  at  the   ex- 

(D.    C.  Hawaii) ;    In  re  Mitchell,    1  A.  pense   of  workmen   and   other  priority 

B.  R.  688  (Ref.  Pa.) ;  Davidson  v.  Fried-  claimants,  see  In  re  Rozinsky,  3  A.  B. 
man,  15  A.  B.  R.  490,  140  Fed.  853   (C.  R.  830,     101  Fed.  229  (D.  C.  N.  Y.). 

C.  A.  Tenn.);  In  re  Biirke,  6  A.  B.  R.  34.  In  re  Stotts,  1  A.  B.  R.  641,  93 
502  (Ref.  Ohio);  (1867)  In  re  Noyses,  Fed.  438  (D.  C.  Iowa):  This  decision 
6  B.  Reg.  277  Fed.  Cas.  10,371.  is  not  to    be  accepted  as    authority  on 

But,  for  a  case  holding  that  attor-  the  question  of  bankrupt's  attorney's 
ney's    and  stenographer's  fees    for  con-      fees. 


§   2054  COSTS  AND  EXPENSES  OP  ADMINISTRATION.  1969 

to  the  necessity  for  securing  the  assistance  of  counsel — such  judgment  as  a 
man  of  ordinary  prudence  would  use  in  the  transaction  of  his  own  business. 
When  professional  services  have  been  rendered  by  an  attorney  to  the  trustee 
in  his  official  capacity,  the  court  will,  in  a  proper  proceeding,  determine  whether 
the  employment  of  such  an  attorney  was  necessary,  and,  if  found  necessary, 
the  reasonable  value  of  his  services." 

Likewise  the  receiver  is  entitled  in  proper  cases  to  employ  counsel.^® 

In  re  Oppenheimer,  17  A.  B.  R.  59  (D.  C.  Pa.):  "A  receiver  in  bankruptcy 
is  undoubtedly  entitled  to  the  assistance  of  counsel,  the  same  as  an  executor 
or  administrator,  and  upon  the  same  grounds;  and  a  reasonable  allowance  there- 
for will  be  made  him  in  the  settlement  of  his  accounts.  They  come  in,  how- 
ever as  part,  of  the  expenses  of  administering  the  estate  and  not  otherwise; 
and  there  is  no  place  for  anything  outside  of  this.'' 

Ordinarily,  however,  the  duties  of  the  receiver,  as  a  mere  custodian, 
neither  require  nor  justify  the  employment  of  an  attorney;  and  certainly 
an  attorney  is  not  to  be  employed  as  a  mere  matter  of  course  nor  his  serv- 
ices compensated  for  out  of  the  estate  merely  because  rendered. 

In  re  (T.  E.)  Hill  &  Co.,  20  A.  B.  R.  73,  159  Fed.  73  (C.  C.  A.  Ills.):  "Or- 
dinarily, the  duties  of  the  statutory  receiver  neither  require  nor  justify  em- 
ployment of  an  attorney,  and  it  is  plain  no  claim  for  such  services  is  charge- 
able per  se  against  the  estate  predicated  alone  upon  the  fact  of  employment 
and  service  rendered." 

The  receiver's  attorney  will  not  be  allowed  compensation  where  his  serv- 
ices were  unnecessary  and  where  the  receivership  itself  was  clearly  unjusti- 
fied.38 

And  attorneys  who  have  entered  into  an  illegal  and  unprofessional  agree- 
ment with  the  receiver,  respecting  their  compensation,  will  not  be  allowed 
counsel  fees  from  the  estate,  though  their  actual  disbursements  may  be 
provided  for.^'^ 

The  attorney  for  the  trustee,  but  not  an  attorney  for  an  assignee,  seeking 
allowance,  it  has  been  held  in  one  case,  is  entitled  to  be  heard  in  behalf 
of  his  fees.^^ 

But  the  better  rule  undoubtedly  is  that  he  has  no  independent  standing 
and  must  work  out  his  rights  through  the  trustee,  like  the  other  persons  em- 
ployed by  the  trustee.  Undoubtedly,  in  cases  where  the  trustee  is  insolvent 
and  not  responsible  in  damages,  any  employee  who  has  been  rendering  as- 
sistance to  the  trustee  may  be  hea.rd  in  his  own  behalf,  but  this  is  because  of 
the  trustee's  individual  lack  of  responsibility.*^ 

35.    In  re  Erie  Lumber  Co.,  17  A.  B.  36.  In  re  Desrochers,  25  A.  B.  R.  703 

R.  702,  150  Fed.  817   (D.  C.  Ga.).     For  183  Fed.  991  (D.  C.  N.  Y.). 

instances,  see  ante,  §  2045.  37.    In  re  Oshwitz  &  Feldstein,  25  A. 

Not  to  Employ  Bankrupt's  nor  Peti-  B.  R.  594,  183  Fed.  990  (D.  C.  N.  Y.). 

tioning  Creditor's  Attorney. — But  it  38.   In  re  Byerly,  12  A.  B.  R.  186,  128 

has   been   held   he   should   not   employ  Fed.  637  (D.  C.  Penn.). 

either   the  bankrupt's  nor   the  petition-  39.   To  same  effect,    In  re  Young,    16 

ing.  creditor's   attorney,   In   re   Strobel,  A.    B.  R.  108,    142  Fed.    891  (D.    C    N. 

20  A.  B.  R.  22,  160  Fed.  916   (C.  C.  A.  Car.). 
N.  Y.). 


1970  REMINGTON  ON  BANKRUPTCY.  §    2054 

Where,  however,  the  rules  require  the  court  to  make  a  preliminary  order 
authorizing  the  employment  of  the  attorney,  the  attorney  would  seem  to 
occupy  a  quasi-official  position  sufficient  to  warrant  him  to  present  his  ap- 
plication for  compensation  in  his  own  name ;  and  such  is  the  practice  in  some 
districts.***  But  in  any  event  the  attorney  could  hardly  be  permitted  to 
prosecute  appeal  or  error  proceedings  in  his  own  name.*^  The  receiver  is 
responsible  for  his  attorney's  acts.*^ 

No  necessity  exists  for  the  trustee  to  pay  his  attorney  first  and  then  to 
seek  reimbursement.  He  should  get  an  order  first,  however,  before  paying 
his  attorney  from  the  estate's  funds.*^ 

The  receiver,  it  has  been  said,  should  engage  only  counsel  that  stand  in- 
dependent of  the  parties  of  the  litigation.** 

In  re  Smith,  39  A.  B.  R.  638,  303  Fed.  369  (C.  C.  A.  Mich.):  "The  general 
rule  is  that  a  receiver  may  not  employ  the  solicitor  of  either  of  the  parties  to 
the  suit  in  which  he  is  appointed  (Beach  on  Receivers,  §  263);  and  this  rule 
applies  to  trustees.  But  it  is  only  when  the  receiver  is  acting  adversely  to 
one  of  the  parties  that  there  is  any  impropriety  in  his  employing  the  counsel 
of  the  other  (Beach  on  Receivers,  §  363;  High  on  Receivers,  §  317;  Alderson 
on  Receivers,  §  333).  The  general  rule  doubtless  is  that  a  trustee  or  a  receiver 
should  not  ordinarily  employ  the  attorney  who  represents  the  bankrupt  or  an 
attorney  who  represents  interests  in  the  litigation  which  are  adverse  to  the 
general  estate,  or  in  conflict  with  other  interests  represented  by  the  trustee; 
and  where  there  are  matters  in  controversy  between  different  classes  of  cred- 
itors, the  court  will  usually  decline  to  authorize  the  employment  by  the  trustee 
of  an  attorney  representing  one  of  such  classes." 

However,  a  rule  prohibiting  the  employment  of  the  petitioning  credit- 
ors' attorney  by  the  receiver  or  trustee  is  likely  to  weaken  the  vigor  of 
bankruptcy  proceedings,  substituting,  as  such  rule  naturally  would  tend  to 
do,  any  indifferent  attorney  for  one  who,  though  a  partisan,  yet  in  all  like- 
lihood has  been  first  on  the  scene,  at  a  time  when  the  bankrupt's  plans  of 
defense  had  not  yet  been  formulated  and  when  the  evidence  was  still  fresh, 
and  who  for  those  reasons  occupies  an  especially  advantageous  position  for 
thwarting   conspiracies   and   tracing   and   recovering  concealed   assets.     If 

40.  For  example,  in  the  Southern  and  B.  R.  530,  102  Fed.  747  (D.  C.  Wis.). 
Eastern  Districts  of  New  York,  com-  Trustee  Employing  Bankrupt's  At- 
pare.  In  re  Smith,  29  A.  B.  R.  638,  303  torney,  on  Re-Opening  of  Estate,  to 
Fed.  369   (C.  C.  A.  Mich.).  Collect    Old    Judgment    Obtained    by 

41.  But  see  Gray  v.  Mercantile  Co.,  Him  Before  Bankruptcy,  No  Attor- 
14  A.  B.  R.  780,  138  Fed.  344  (C.  C.  A.  ney's  Lien  on  Amount  Collected  for 
N.  Dak.),  where,  when  the  trustee  did  Services  Performed  before  Bank- 
appeal  from  an  order  cutting  down  his  ruptcy. — Where  the  trustee,  on  a  re- 
expenses  and  commissions  the  circuit  opening  of  the  estate,  employed  the 
court  held  he  was,  because  he  was  the  former  bankrupt's  attorney  to  collect 
representative  of  creditors,  opposed  to  an  old  judgment  which  the  attorney 
his  own  claims — an  absurdity,  to  be  had  obtained  before  the  bankruptcy, 
sure.  the  attorney  has  been  held  not  entitled 

42.  Mason  v.  Wolkowich,  17  A.  B.  R.  to  retain  any  portion  of  the  amount 
713,  731,  150  Fed.  699  (C.  C.  A.  Mass.).  collected  to   apply   on   his  fees   earned 

43.  In  re  McKenna,  15  A.  B.  R.  6,  137  before  the  adjudication.  In  re  Blum, 
Fed   611  (D.  C.  N.  Y.).  38   A.    B.    R.   60,   193    Fed.    304    (D.    C. 

44.  In  re  Kelly  Dry  Goods  Co.,  4  A.  N.  Y.). 
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there  be  danger  of  collusion  between  the  petitioning  creditors  and  the  bank- 
rupt, as  frequently  there  is,  it  would  seem  unfortunate  that  such  danger 
could  not  be  directly  provided  against  rather  than  by  such  a  rule,  at  best  an 
indirect  preventive,  and  so  likely  to  weaken  the  efficiency  of  the  law. 

The  trustee  must  exercise  reasonable  judgment  in  employing  counsel. 
It  has  been  held  that  the  court  will  not  undertake  to  give  any  direction, 
but  will  pass  upon  the  propriety  of  the  employment  and  the  reasonable- 
ness of  the  fee  therefor,  after  the  services  have  been  rendered;*^  but, 
this  cannot  be  laid  down  as  a  hard  and  fast  rule,  and,  on  the  contrary,  the 
rule  in  many  districts  requires  a  preliminary  application  on  showing  made 
to  the  court  for  leave  to  employ  counsel.*^  Though  the  trustee  should 
not,  as  a  rule,  employ  the  bankrupt's  attorney  as  his  own  attorney,  yet  after 
services  have  been  rendered  by  the  bankrupt's  attorney  for  him  the  at- 
torney should  not  be  refused  compensation  on  that  ground.*'^ 

§  2055.  Not  to  Employ  Attorney  to  Do  Ordinary  Business  Duties 
of  Trustee. — Trustees  should  not  be  allowed  reimbursement  of  attorney's 
fees  for  doing  those  things  which  an  ordinary  business  man  is  supposed 
to  know  how  to  do.  Sometimes,  indeed,  attorney's  bills  are  presented  that 
provoke  the  query :  What  is  it  that  the  trustee  himself  did  in  this  case — 
was  he  a  mere  figurehead? 

Obiter,  Ohio  Valley  Bank  Co.  v.  Mack,  20  A.  B.  R.  919,  163  Fed.  155  (D. 
C.  Ohio):  "The  trustee  is  a  lawyer  and  an  able  one,  and  should  not  employ 
lawyers  to  do  any  work  which  the  law  requires  him  to  do." 

Thus,  no  allowance  of  attorney's  fees  should  usually  be  made  for  selling 
property — that  is  one  of  the  very  duties  of  a  business  man  which  the  trus- 
tee, presumably,  is  elected  by  creditors  to  perform. 

In  re  Mercantile  Co.,  3  A.  B.  R.  419,  95  Fed.  123  (D.  C.  Mo.):  "It  is  further 
claimed  by  these  attorneys,  as  a  basis  of  their  compensation,  that  they  induced 
several  bidders  to  attend  the  sale  of  the  property  of  the  bankrupt,  'and  the 
property  yielded  in  cash  the  sum  of  $4,207.'  Presumptively  and  naturally 
enough,  interested  creditors  in  the  estate  would  either  attend  in  person,  or  be 
represented  at  such  sale,  to  see  that  the  property  be  not  sacrificed,  as  they 
are  the  especial  beneficiaries  in  the  product  of  the  sale.  No  provision  of  the 
Bankrupt  Act  even  squints  at  an  allowance  against  the  estate  for  such  service. 
*     *     * 

"While  the  court  personally  would  be  pleased  to  exercise  a  spirit  of  large 
,  liberality  both  towards  the  attorneys  and  its  officers  assisting  in  the  adminis- 
tration of  bankrupt  estates,  it  must  be  understood  that  the  court  is  impressed 
with  a  sense  of  the  obligation  imposed  upon  it  by  the  Bankrupt  Act  to  so  ad- 
minister it  as  to  preserve  both  the  letter  and  the  spirit  of  the  statute,  and 
produce  the  best  results  in  behalf  of  creditors.  Any  other  course  taken  by  the 
courts  in  administering  this  statute  will  inevitably,  as  it  has   done  in  the  past, 

45.  In  re  Abram,  4  A.  B.  R.  575,  103  Smith,  29  A.'  B.  R.  628,  203  Fed.  369 
Fed.  272  (D.  C.  Calif.).  (C.  C.  A.  Mich.). 

46.  Compare,      inferentially,      In      re  47.  In  re   Dimm  &  Co.,  17  A.   B.   R. 

119,  146  Fed.  402   (D.   C.  Pa.). 
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invite  additional  legislation  by  Congress  still  further  reducing  the  fees  both  of 
attorneys  and  of  the  officers  of  the  court." 

Mason  v.  Wolkowich,  17  A.  B.  R.  712,  150  Fed.  699  (D.  C.  Mass.):  "No 
necessity  whatever  appears  for  the  employment  of  counsel.  Upon  the  facts 
shown  the  court  would  not  have  sanctioned  any  such  employment,  at  least  so 
far  as  the  management  of  the  sale  was  concerned.  Employment  of  counsel 
to  perform  that  part  of  the  receiver's  duties  would  certainly  not  have  been  ap- 
proved by  the  court,  and  to  perform  them  was  no  part  of  the  proper  duties 
of  counsel,  however  employed.  A  sale  made  as  this  was,  by  persons  never 
authorized  to  make  it,  could  not  have  been  upheld  if  its  validity  had  been 
disputed  at  the  time.'' 

Frequently  attorney's  fees  for  procuring  insurance  are  asked  for.  Of 
course,  sometimes  legal  advice  and  legal  opinions  to  the  insurance  com- 
panies may  be  necessary,  but  usually  this  is  merely  a  business  man's 
duty.*8 

Compare,  In  re  Byerly,  13  A.  B.  R.  186,  138  Fed.  637  (D.  C.  Penn.):  *'The 
estate  was  not  a  large  one,  the  whole  amount  passing  through  the  hands  of 
the  accountant  in  both  his  capacities  not  exceeding  $550,  exclusive  of  the  bank- 
rupt's exemption;  neither  does  it  seem  to  have  been  seriously  involved.  It 
presented  simply  the  ordinary  case  of  a  small  commercial  failure  in  which 
the  services  of  counsel  were   only  needed  to  a  limited   extent." 

It  is  not  proper  in  this  relation  to  apply  the  same  rule  applicable  to  ex- 
ecutors and  administrators,  nor  even  that  applicable  to  assignees  for  the 
benefit  of  creditors.  In  the  case  of  executors  and  administrators,  and  even 
of  assignees,  there  is  no  presumption  of  any  special  fitness  on  the  part  of 
the  incumbent  nor  of  his  experience  in  business  affairs ;  the  will  of  the  de- 
cedent or  assignor,  or  the  statutes  of  the  state,  throw  the  administration  in 
many  cases  into  the  hands  of  inexperienced  persons,  frequently  women 
totally  unacquainted  with  business  affairs,  who  must  of  necessity  employ 
some  one  more  experienced  to  perform  even  the  ordinary  business  duties 
of  the  office.  Therefore,  it  may  not  be  improper  to  allow  attorney's  fees 
for  such  services  in  the  state  courts.  It  is  not  so,  however,  in  bankruptcy. 
The  trustee  is  the  choice  of  creditors  and  is  presumed  to  have  been  elected 
because  of  his  peculiar  fitness  to  perform  the  duties  of  his  office,  and  he 
certainly  should  be  qualified  to  perform  the  ordinary  business  duties  of  the 
office. 

§  2056.  Fees  Allowable  for  Investigating  and  Resisting  Im- 
proper Claims. — The  trustee  is  entitled  to  reimbursement  for  attorneys' 
fees  and  expenses  in  investigating  claims  of  creditors  and  resisting  those 
he  deems  improper.*^ 

§  2057.  But  Creditors  Not  So  Entitled,  Even  for  Successful  Ob- 
jections to  Claims,  before  Election  of  Trustee. — But  creditors  are  not 

I 

48.  Compare,  In  re  Mercantile  Co.,  3  121  Fed.  1  (C.  C.  A.  N.  Y.).  Obiter,  In 
A.  B.  R.  419,  95  Fed.  123  (D.  C.  Mo.).      re  Fletcher,  10  A.  B.   R.  398   (Ref.  N. 

49.  In  re  Lewensohn,  9  A.  B.  R.  368,      Y.). 
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entitled  to  attorney's  fees  nor  to  reimbursement  for  stenographer's  fees 
paid  by  them  in  successfully  objecting  to  claims  of  other  creditors  pre- 
viously to  the  election  of  a  trustee.^" 

Inferentially,  In  re  Mercantile  Co.,  2  A.  B.  R.  419,  95  Fed.  12,3  (D.  C.  Mo.): 
"The  court  finds  no  warrant  in  any  provision  of  the  Act  for  compensating 
attorneys  of  petitioning  creditors  for  their  service  in  attending  meetings  of 
the  creditors,  and  resisting  the  allowance  thereat  of  other  claims  against  the 
estate.  They  are  supposed  in  such  action  to  be  subserving  the  interests  of 
their  client,  whose  dividend  in  the  estate  would  be  augmented  in  the  proportion 
of  the  disallowance  of  other  claims.  Each  creditor  of  the  estate  is  interested 
in  seeing  meritless  claims  defeated  and  preferential  claims  rejected.  And  one 
of  the  objects  of  creditors'  meetings  is  to  afford  each  creditor  an  opportunity 
to  object  before  the  referee  to  the  allowance  of  questionable  claims,  and  each 
creditor  has  the  right  to  object  and  make  contest.  Is  the  court  to  allow  a  fee 
to  the  attorney  of  each  objecting  and  contesting  creditor,  when  the  statute 
expressly  provides  that  'one  reasonable  attorney's  fee  for  professional  services 
actually  rendered,  irrespective  of  the  number  of  attorneys  employed,'  may  be 
allowed  by  the  court." 

§  2058.  No  Fees  for  Preparation  of  Papers  Where  Supreme 
Court's  Forms  Adequate. — Trustees  should  not  be  allowed  for  attor- 
ney's fees  in  doing  these  things  for  which  the  Supreme  Court  has  already 
provided  forms,  unless  the  circumstances  are  exceptional  arid  the  forms 
inadequate.  Thus,  a  trustee  sometiines  asks  allowance  for  attorneys'  fees 
for  legal  services  in  applying  for  the  appointment  of  appraisers  arid  draw- 
ing the  journal  entry  for  the  same.  All  the  trustee  ought  to  do  is  to  call 
upon  the  referee  and  mention  his  desires  and  get  the  blank  that  is  supplied 
on  demand.  So  with  trustee's  reports,  although,  of  course,  sometimes 
trustee's  reports  require  legal  assistance  in  their  preparation.  Perhaps  it 
is  permissible  to  allow  for  legal  advice  as  to  whether  such  forms  exist  and 
are  applicable. 

§  2059.  Whether  Trustee  Allowed  Attorney's  Fees  for  Own  Pro- 
fessional Services. — It  has  been  held  that  a  trustee  who  is  also  an  at- 
torney at  law  may  not  be  allowed  attorney's  fees  for  his  own  legal  serv- 
ices to  the  estate,  even  where  such  services  are  necessary.^^ 

In  re  Halbert,  13  A.  B.  R.  399,  134  Fed.  236  (C.  C.  A.  N.  Y.) :  "In  support 
of  the  order  sought  to  be  reviewed,  reference  is  made  to  two  decisions:  In  re 
Mitchell,  1  Am.  B.  R.  687,  and  In  re  Welge  (D.  C),  1  Fed.  216.  Both  of  these 
were  under  the  Bankruptcy  Act  of  1867,  which  provides  that:  'In  addition  to 
all   expenses   necessarily   incurred   by   him   in   the   execution   of  his   trust   in   any 

50.  See  ante,  §  8018,  and  post,  §  2071.  51.   In  re  Felson,  15  A.  B.  R.  185,  139 

In  re  Fletcher,  10  A.  B.  R.  398   (Ref.  Fed.  281  (D.  C.  N.  Y.);  In  re  McKenna, 

N.   Y.);   In  re  Medina  Quarry   Co.,  27  15    A.  B.  R.  4,    137  Fed.  611    (D.  C.  N. 

A.    B.     R.    466,     191    Fed.     815    (C.     C.  Y.);    compare.    In    re    Evans,    8    A.    B. 

A.  N.  Y.).  R.  730,   116  Fed.   909  (D.  C.    N.  Car.); 

Perhaps,  In  re  Coventry  Evans  Furn.  contra.    In  re  Mitchell,    1  A.  B.    R.  687 

Co.,  22  A.  B.  R.  623,  166  Fed.  516,  171  (Ref.  Pa.,  disapproved  in  In  re  Felson, 

Fed.  673  (D.  C.  N.  Y.).  15  A.  B.  R.  185,  139  Fed.  381,  D.  C.  N. 

Y.). 
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case,  the  assignee  shall  be  entitled  to  an  allowance  for  his  services  in  such  case 
on  all  moneys  received  and  paid  out  by  him  thus:  [Giving  various  percent- 
ages].' It  must  be  assumed  that  Congress  was  advised  of  the  fact  that,  under 
the  language  above  cited,  there  had  been  occasions  when  trustees  in  bankruptcy 
who  happened  to  be  lawyers  were  allowed  compensation  for  legal  services  in 
addition  to  their  commissions,  contrary  to  the  almost  universal  practice,  which 
refuses  such  allowances  in  the  case  of  executors  or  of  trustees  generally.  Pre- 
sumably, it  was  to  provide  against  such  allowances  being  made  under  the  Bank- 
rupt Act  of  July  1,  1898,  that  Congress,  in  section  48  of  such  Act,  provided 
as  follows:  'Trustees  shall  receive  in  full  compensation  for  their  services, 
payable  after  they  are  rendered  [the  various  percentages  therein  state].'  This 
language  is  so  precise,  so  unambiguous,  and  so  explicit  as  to  preclude  the  al- 
lowance  of  additional   compensation  upon   any  theory   of  a   dual  personality. 

"The  order  of  the  District  Court  is  reversed,  and  the  claim  for  extra  services 
is  disallowed." 

While  this  rule  seems  unnecessarily  strict  yet  it  is  established  by  the 
overwhelming  weight  of  authority  relative  to  the  subject  of  trustees  and 
attorney  fees  in  other  branches  of  law,  as  well  as  here;  the  rule  arising 
from  the  difficulty  of  dissevering  the  interests  of  the  employer  and  the  em- 
ployed where  the  trustee  employs  himself  as  attorney.  However,  on  princi- 
ple there  would  seem  no  good  reason  for  prohibiting  such  allowance  alto- 
gether. Certainly,  the  trustee's  intimate  acquaintance  with  the  affairs  of 
the  estate  would  especially  fit  him  to  approach  the  legal  questions  involved 
with  better  appreciation  than  a  stranger.  Undoubtedly  the  services  he  has 
charged  for  should  be  scrutinized  with  particular  care  to  the  end  that  he 
may  not  be  obtaining  extra  compensation  for  the  performance  of  the  trus- 
tee's duties,  under  the  guise  of  allowances  for  professional  services,  con- 
trary to  the  prohibition  of  §  72  of  the  act.  Yet  on  principle  it  would  seem 
that  careful  scrutiny  should  not  be  converted  into  an  absolute  prohibition 
altogether  under  any  and  all  circumstances.^^ 

52.   No  charge  (it  is  held  in  one  case)  pointment   of  a  receiver    in  bankruptcy 

should    be  made  against    the  estate  for  is  one  of  mere  temporary  custody,  and 

services    rendered    to    the    receiver    by  the    duties  are  generally    of  the  utmost 

an  attorney  who  represents  any  of  the  simplicity.       If    complications    arise    in 

parties    to  the  litigation,    so  long  as  he  which  the  parties  before  the  court  have 

continues    to  occupy   that  relation:    the  opposing  interests,   he  should    not  take 

receiver's   attorney   should   stand   inde-  counsel    of    either;    and,    if    under    any 

pendent.  circumstances     the    attorney     of    either 

In  re  Kelly  Dry  Goods  Co.,  4  A.  B.  party  is  engaged  by  him,  there  must 
R.  530,  102  Fed.  747  (D.  C.  Wis.) :  "It  at  least  be  complete  severance  of  all 
is  the  well-recognized  rule  in  equity  service  and  duty  to  the  litigant  party, 
that  the  receiver  shall  engage  counsel  Otherwise,  any  service  rendered  must 
who  stands  independent  of  the  parties  be  deemed  either  gratuitous  or  in  the 
to  the  litigation  (Beach,  Rec,  §  262),  interest  of  the  original  client.  Here 
and  the  estate  is  not  chargeable  for  the  attorneys  for  whom  the  charge  is 
services  which  may  be  given  to  the  re-  made  appear  both  of  record  and  in  fact 
ceiver  by  the  attorney  for  either  party  for  the  petitioning  creditors  before  and 
during  the  continuance  of  such  relation.  after  the  receivership,  are  on  the  peti- 
So,  in  the  case  at  bar,  unless  the  serv-  tion  for  adjudication  of  bankruptcy,  on 
ice  for  which  the  charge  was  allowed  the  application  for  a  receiver,  and  sub- 
was  both  necessary  and  independent  in  sequently  appear  for  the  creditors  at 
the  sense  of  the  rule  referred  to,  it  is  the  meetings  held  during  the  continu- 
not  allowable  as  an  expense  of  the  ance  and  after  the  close  of  the  re- 
receivership.     The  purpose    of  the    ap-  ceivership.    Under  such  conditions,  any 
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§  2060.  Attorneys  for  Creditors  Co-Operating  with  Trustee's  or 
Receiver's  Attorney  Not  Entitled. — Where  the  trustee  or  receiver  has 
an  attorney,  no  compensation  is  allowable  out  of  the  estate  to  attorneys  for 
creditors  assisting  him  or  co-operating  with  him,  even  though  the  services 
be  valuable.^^ 

In  re  Roadarmour,  34  A.  B.  R.  49,  177  Fed.  379  (C.  C.  A.  Ohio):  "No 
authorities  are  cited  in  support  of  a  proposition  that  an  attorney  employed  by 
creditors  to  oppose  claims,  after  the  appointment  of  a  trustee,  may  be  allowed 
compensation  for  such  services,  unless  in  a  case  where  the  trustee  has  improp- 
erly refused  to  make  defense.  Such  a  rule  would  open  the  door  to  a  confused 
and  disorderly  practice,  entirely  out  of  harmony  with  the  theory  of  the  Bank- 
rupt Act.  We  do  not  wish  to  be  understood  as  holding  that  creditors  may 
not  be  permitted,  under  proper  safeguards,  to  defend  against  the  allowance  of 
claims  where  the  trustee  refuses  to  make  defense,  or  that  the  bankruptcy  court 
has  no  authority  in  such  case,  under  its  general  equity  powers,  to  allow  com- 
pensation to  attorneys  employed  by  creditors  for  the  purpose  of  such  defense — 
as  was  permitted  In  re  Little  River  Lumber  Co.,  3  Am.  B.  R.  682,  101  Fed.  558. 
It  is   enough  to  say  that  such  a  case  is  not  before  us." 

In  re  Felson,  15  A.  B.  R.  185,  139  Fed.  275  (D.  C.  N.  Y.) :  "Let  the  div- 
idends go  to  the  creditors,  and  let  the  creditors  pay  their  attorneys.  It  is  not 
for  the  court  or  referee  to  undertake,  by  'allowances,'  to  see  that  the  attorneys 
for  creditors  are  taken  care  of.  It  is  the  duty  of  the  court  to  take  care  of  the 
creditors,  and  the  duty  of  the  creditors  to  take  care  of  their  attorneys,  except 
in  cases  where  allowances  are  directly  authorized  and  permitted.  The  Bank- 
ruptcy Act  of  1898  was  framed  and  must  be  administered  in  the  interest  of 
creditors.  This  is  a  case  where  the  transactions  and  conduct  of  the  bankrupt 
justly  aroused  the  indignation  of  the  whole  jewelry  trade.  The  association 
took  up  the  matter,  and  have  pressed  it  honestly  and  sincerely  in  aid  of  the 
trustee;  but  this  court  cannot  find,  and  indeed  there  has  been  no  suggestion, 
that  the  trustee  failed  in  his  duty,  so  as  to  warrant  allowances  from  the 
estate  to  creditors  and  associations  who  generously  came  to  his  aid  because  of 
the  general  desire  and  determination  to  vindicate  the  law." 

Compare,  In  re  Fidler  &  Son,  23  A.  B.  R.  16,  172  Fed.  635  (D.  C.  Pa.), 
wherein  it  was  held  that  where  a  trustee  had  been  derelict  to  his  duty  to 
such  an  extent  that  he  had  subsequently  resigned  to  escape  removal,  an  at- 
torney for  creditors  who  had  stepped  in  and  recovered  assets  and  had  be- 
come attorney  for  the  new  trustee  was  entitled  to  compensation  from  the 
estate  from  the  time  he  took  steps  to  have  the  former  trustee  removed.  So 
far  as  this  point  is  concerned,  creditors  might  have  been  entitled  to  reim- 
bursement for  their  attorney's  fees  and  expenses  from  even  an  earlier  period, 
under  the  provision  of  Bankr.  Act,  §  64   (b)    (3).     See  ante,  §  2016. 

Similarly,  the  bankrupt's  attorney  should  not  be  allowed  for  services 
properly  performable  by  the  receiver's  or  trustee's  attorney,  where  a  re- 
service  rendered  must  be  referable  to  53.  Probably,  In  re  Coventry  Evans 
their  engagement  for  their  clients,  and,  Furn.  Co.,  22  A.  B.  R.  623,  166  Fed.  516, 
if  chargeable  to  the  estate  for  any  171  Fed.  673  (D.  C.  N.  Y.) ;  In  re  Me- 
amount,  are  in  that  relation  only  and  dina  Quarry  Co.,  25  A.  B.  R.  405,  182 
upon  special  order  of  the  court.  The  ,  Fed.  508  (D.  C.  N.  Y.,.  reversing  on 
objection  to  the  allowance  must  there-  other  points,  27  A.  B.  R.  466,  191  Fed. 
fore  be  sustained.     So  ordered."                    815,    C.  C.  A.    N.  Y.).     Also  see    post, 

§  2068. 
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ceiver  or  trustee  has  been  appointed.^* 

§  2060J.  Costs  Out  of  Estate  for  Trustee's  Successful  Opposi- 
tion to  Bankrupt's  Discharge. — The  intent  of  the  Amendment  of  1910  to 
Bankruptcy  Act  §  14b,  permitting  the  trustee  to  oppose  the  discharge  of 
the  bankrupt  when  authorized  so  to  do  at  a  meeting  of  creditors  called  for 
that  purpose  undoubtedly  was  to  give  opportunity  for  a  discharge  to  be 
opposed  at  the  expense  of  all  creditors  rather  than  that  the  expense  thereof 
should  be  saddled  upon  one  or  more  creditors. 

See  report  No.  691  of  the  Senate  Judiciary  Committee,  61st  Congress,  2nd 
Commission:  "Thereby  the  expenses  of  the  proceedings  in  opposition  to  dis- 
charge will  be  spread  over  all  the  creditors  and  not  be  borne  by  a  single  cred- 
itor who  might  file  objections." 

However,  it  is  essential  in  order  that  the  opposition  to  the  bankrupt's 
discharge,  even  though  successful,  be  at  the  expense  of  the  estate,  that  it 
be  made  by  the  trustee  himself  and  that  the  trustee  shall  have  been  duly 
authorized  to  make  the  opposition,  at  a  meeting  of  creditors  called  for 
that  purpose.  So  the  successful  opposition  to  the  bankrupt's  discharge  by 
certain  creditors  cannot  be  charged  against  the  estate  so  long  as  it  was 
neither  made  by  the  trustee  nor  in  his  name  nor  authorized  at  a  meeting 
of  creditors  called  for  that  purpose. 

(Though  it  does  not  appear  whether  this  case  was  decided  before  or  after  the 
amendment  of  1910)  In  re  Kyte,  26  A.  B.  R.  &07,  189  Fed.  531  (D.  C.  Pa.) :  "The 
matter  in  dispute  in  this  case  was  certified  to  the  court,  on  petition  of  certain 
creditors  of  the  bankrupt,  for  review  of  the  order  of  the  referee,  refusing  to  al- 
low a  bill  of  costs  incurred  by  the  petitioners  and  others,  creditors  of  the  bank- 
rupt, in  opposing  the  bankrupt's  discharge,  in  which  they  were  successful. 
*     *       *       • 

"The  costs  for  which  payment  is  herein  authorized  are  such  as  are  allowed 
by  this  act  arising  from  the  bankruptcy  proceedings  in  the  adminisl^ration  of 
the  estate.  The  costs  claimed  are  not  directed  to  be  paid  by  the  act  and  they 
did  not  grow  out  of  the  administration  of  the  bankrupt's  estates.  *  *  *  All  acts 
necessary  to  be  done  to  accomplish  the  purpose  of  converting  the  assets  of  the 
estate  and  distributing  the  same  to  and  amongst  the  creditors  legally  entitled 
thereto,  as  well  as  any  act  tending  to  increase  the  value  of  the  estate,  or  in 
some  material  manner  benefit  the  estate  of  the  bankrupt,  whereby  the  general 
interests  of  all  the  creditors  may  be  advanced,  constitute  the  administration  of 
the  estate.  The  intent  of  the  law  is  to  administer  the  estate  for  the  general  in- 
terests of  all  the  creditors  with  the  least  possible  expense,  and  to  this  end  when 
any  proposition  of  interest,  as  well  as  detrimental  to  the  creditors  is  made, 
the  law  provides  that  all  the  creditors  shall  have  notice  of  a  time  and  place  to 
meet  and  either  assent  to  or  disapprove  of  such  proposition.  This  undoubt- 
edly is  a  provision  of  the  law  which  has  been  created  to  throw  a  safeguard 
around  the  interests  of  the  creditors  so  that  the  opportunity  for  abuse  or  mis- 
management of  their  interests  may  be  reduced  to  a  minimum. 

"The  payment  of  costs  and  expenses  incurred  in  a  collateral  proceeding  by 
a   creditor  or  creditors,  without  the   formal   approval   of  the   general   creditors, 

54.    In  re  Lane  Lumber  Co.,  30  A.  B.       R.  749,  206  Fed.  780  (D.  C.  Idaho). 
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especially  when  it  is  not  intended  by  such  proceeding  to  increase  the  proceeds 
of  the  estate,  should  not  be  looked  upon  with  favor.  Such  proceeding  is  ad- 
ministrative only  when  it  tends  to  increase  the  income  of  the  estate  or  prevent 
the  waste  of  the  estate  in  hand.  In  the  present  case  it  is  not  pretended  that 
either  of  these  ends  were  obtained,  but  on  the  contrary,  it  was  a  collateral 
proceeding  instituted  by  certain  of  the  bankrupt's  creditors  without  the  formal 
assent  of  the  other  creditors  and  without  any  apparent  resultant  benefit,  either 
present  or  future,  to  any  one;  a  personal  action  upon  the  initiative  of  those 
undertaking  it,  not  administrative  in  character,  and  a  personal  triumph.  The 
discharge  of  the  bankrupt  is  a  personal  right  and  affects  only  personal  rights 
and  obligations,  and  the  bankrupt  is  entitled  to  such  discharge  provided  he  has 
done  nothing  forbidden  nor  left  undone  anything  required,  whereby  he  may 
have  forfeited  such  right  to  a  discharge,  but  it  does  not  affect  the  adminis- 
tration of  his  estate.  The  estate  will  be  administered  in  the  same  manner 
whether  or  not  the  bankrupt  is  discharged,  and  the  administration  will  be 
ended  when  all  the  dividends  are  disbursed  and  the  estate  is  closed.  This  may 
occur  before  or  after  the  question  of  the  bankrupt's  discharge  has  been  finally 
■determined;  the  administration  of  the  estate  will  neither  be  retarded  nor  has- 
tened on  account  of  the  discharge;  they  both  proceed  in  regular  course  and  in 
•different  channels.  The  costs  in  question  not  being  costs  fairly  arising  from 
the  proceedings  in  the  administration  of  the  estate,  it  follows  that  the  court  is 
without  warrant  or  justification  to  order  the  same  to  be  paid  out  of  the  estate. 

"It  also  seems  that  a  contrary  interpretation  of  the  law  would  be  a  dangerous 
doctrine  to  establish,  as  instead  of  the  true  intent  of  the  law  being  carried  out, 
the  bankrupt  might  be  submitted  to  the  danger  of  vexatious  opposition,  con- 
tents multiplied,  and  estates  diminished  for  no  higher  reason  than  to  Satisfy 
the  whims  or  prejudices  of  some  individual  creditor,  or  to  create  fees  for  am- 
bitious counsel.  It  would  certainly  not  tend  to  the  economical  administration 
of  the  estate." 

§  2061.  Exhausting  Entire  Estate  in  Attorney's  Fees  in  Efforts 
to  Discover  Assets. — The  expense  of  general  administration,  including 
reasonable  attorney's  and  stenographer's  fees  for  conducting  an  examina- 
tion, are  chargeable  against  the  estate  even  if  they  absorb  funds  that  would 
have  been  sufficient,  at  any  rate,  to  pay  priority  claimants.  The  priority 
claimants  are  not  like  secured  creditors,  the  owners  of  specific  property 
holding  defeasible  title,  but  are  simply  entitled  to  be  paid  first  after  the 
expenses  necessary  to  a  due  administration  of  the  estate  have  been  taken 
care  of,  including  such  expenses  as  are  proper  in  the  discovery  of  assets. ^^ 

§  2062.  Pee  Bills,  Properly,  Should  Be  Itemized.— The  attorney's 
fee  bill  must  be  itemized — each  item  of  work  done  should  be  set  forth  in 
detail,  with  the  date  and  value — and  "lump  sums"  should  not  be  allowed.^^ 

§  2063.  Petitioning  Creditors'  Attorney's  Fees. — Petitioning  cred- 
itors in  involuntary  cases  are  entitled  to  an  allowance  out  of  the  estate, 
of  one  reasonable  attorney's  fee  for  professional  services  actually  ren- 
•dered.5'' 

55.  Contra,  In  re  Rozinsky,  3  A.  B.  57.  Bankr.  Act,  §  64  (b)  (3);  In  re 
R.  830,  101  Fed.  239   (D.  C.  N.  Y.).  Falkenberg,    30  A.  B.  R.  718,    306  Fed. 

56.  In  re  Knight,  see  note  to  In  re  835  (D.  C.  N.  Mex.).  As  to  what  are 
Smith,  5  A.  B.  R.  560.  "reasonable"  fees,  compare  §  3045. 
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§  2064.  Is  Matter  of  Bight. — Petitioning  creditors  are  entitled  to 
their  reasonable  attorney's  fee  as  of  right.^s 

In  re  Curtis,  4  A.  B.  R.  17,  100  Fed.  784  (C.  C.  A.  Ills.):  "The  attorney  for 
the  petitioning  creditors  is  entitled  to  this  reasonable  fee  as  of  right.  Its  al- 
lowance or  disallowance  is  not  a  matter  of  discretion." 

And  the  right  is  that  of  the  petitioning  creditors  themselves  and  the 
attorneys  have  no  independent  standing  but  must  seek  their  compensation 
through  the  petitioning  creditors.^^ 

§  2065.  Only  One  Fee,  Irrespective  of  Number  of  Attorneys. — 

Only  one  fee  may  be  allowed,  irrespective  of  the  number  of  attorneys  em- 
ployed.^" 

In  re  Coney  Island  Lumber  Co.,  29  A.  B.  R.  91,  199  Fed.  197  (D.  C.  N.  Y.): 
"If  more  than  one  attorney  or  set  of  attorneys  render  these  services,  there 
shall  be  a  division  of  the  fee,  rather  than  duplication  or  multiplication. 
Hence,  if  one  set  of  attorneys  act  for  the  petitioning  creditors  and  are  suc- 
ceeded by  others,  or  if  the  court  sees  fit  or  deems  it  necessary  to  allow  some 
of  the  services  on  behalf  of  the  petitioning  creditors  to  be  rendered  by  other 
attorneys,  this  will  result  in  a  division  of  the  allowance,  and  not  increase  its 
amount.  The  provisions  of  the  law  must  be  complied  with  and  the  estate  pro- 
tected, and  the  statute  is  clearly  broad  enough  to  justify  the  court  in  protecting 
the  estate,  and  in  not  allowing  maladministration,  through  willful  neglect,  or 
through  unintentional  failure  on  the  part  of  one  set  of  attorneys  to  do  what 
is  necessary. 

"The  services  to  petitioning  creditors  are  prior  in  time  to  the  election  of  a 
trustee.  They  are  for  the  benefit  of  the  estate,  in  the  same  way  in  which  the 
services  of  the  trustee  and  his  attorneys  are  for  the  benefit  of  the  creditors 
generally;  and  no  attorney  should  be  allowed  to  receive  compensation  for 
work  not  done  by  him,  but  by  some  one  else  in  his  place,  under  a  too  strict 
interpretation  of  the  statute;  nor  should  the  amount  of  the  allowance  be  in- 
creased to  satisfy  all  the  parties  at  the  expense  of  the  estate." 

Thus,  where  an  involuntary  partnership  petition  was  filed,  and  after- 
wards the  individual  petition  of  one  of  the  partners  was  also  filed,  and  the 
two  proceedings  were  consolidated,  and  allowances  was  made  to  the  at- 
torneys of  the  other  partner  for  filing  schedules,  a  later  application  by  the 
voluntary  bankrupt  for  attorney's  services  in  procuring  consolidation  of 
the  two  proceedings  will  be  refused.®^ 

The  term  "one  reasonable  attorney's  fee  irrespective  of  the  number  of 
attorneys  employed"  is  meant  obviously  to  exclude  compensation  to  differ- 
ent attorneys  for  traversing  the  same  ground  in  preparation  for  trial  and 
for  more  than  what  would  be  reasonable  if  one  attorney  alone  conducted 
the  trial.     In  so  far  as  the  compensation  does  not  involve  duplication  of 

58.  Smith  v.  Cooper,  9  A.  B.  R.  755,  Fed.  891  (D.  C.  N.  Car.).  Compare, 
130  Fed.  330  (C.  C.  A.  Ga.);  In  re  Erie       §  3053 1/4. 

Lumber  Co.,  17  A.  B.  R.  700,  150  Fed.  60.    Bankr.  Act,  §  64  (b)   (3). 

817  (D.  C.  Ga.).  61.   Analogously  (bankrupt's  attorney 

58.    In  re  Young,  16  A.  B.  R.  108,  142      fee) :      In  re    Eschwege  &  Cohn,    8  A. 

B.  R.  283  CRef.  N.  Y.). 
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services,  it  would  seem  not  improper  for  more  than  one  attorney  to  be 
employed.  The  statute  is  not  directed  against  the  employment  of  more 
than  one  attorney,  but  against  the  allowance  of  more  than  one  reasonable 
attorney  fee.  Thus,  the  investigation  of  facts  and  law  and  other  prepara- 
tion necessary  to  place  the  other  attorney  in  the  same  position,  should  not 
be  allowed  for;  and,  in  case  more  than  one  attorney  participate  in  the  trial 
on  behalf  of  the  petitioning  creditors,  no  more  should  be  allowed  for  all 
than  if  there  had  been  but  one.'^^ 

§  2066.  Apportionment   Where   Intervening   Creditors   Assist. — 

Allowance  to  intervening  creditors,  joining  in  the  petition,  may  be  made 
by  apportioning  the  one  fee  allowable,  where  the  services  rendered  were 
valuable  to  the  estate.®^ 

Indeed,  in  one  case,^^''  the  intervening  creditors'  attorneys  alone  were 
granted  the  fee,  since  the  original  petition  was  insufficient  to  warrant  adjudi- 
cation and  other  facts  in  the  case  made  it  equitable  to  so  order. 

§  2067.  Apportionment  in  Cases  of  Consolidation. — Upon  the 
consolidation  of  two  proceedings,  the  one  attorney's  fee  should  be  equi- 
tably divided  among  the  attorneys  for  the  respective  petitions.** 

§  2068.  For  What  Services  Allowable  to  Petitioning  Creditors. 

■ — ^Petitioning  creditors'  attorneys'  fees  should  be  allowed  only  for  the  ac- 
tual and  necessary  legal  work  in  procuring  the  adjudication  and  in  per- 
forming such  duties  as  may  thereafter  devolve  upon  them  beneficial  to  the 
estate.*^ 

In  re  Hart  &  Co.  L't'd,  16  A.  B.  R.  725  (D.  C.  Hawaii):  "The  petitioners  ap- 
peared for  creditors  of  the  bankrupt  and  during  the  course  of  the  proceedings 

62.  As  to  practice  when,  after  allow-  63a.  In  re  Southern  Steel  Co.,  23  A. 
ance  of  one  fee  to  the  attorney's  for  B.  R.  476,  169  Fed.  702  (D.  C.  Ala.), 
one  partner,  the  other  partner  applies  64.  In  re  McCracken  &  McLead,  12 
for  a  similar  allowance,  see  In  re  Esch-  A.  B.  R.  95,  129  Fed.  631  (D.  C.  La.), 
wege  &  Cohn,  8  A.  B.  R.  382  (Ref.  N.  But  compare,  Frank  v.  Dickey,  15  A. 
Y.).  It  would  seem  the  better  practice  B.  R.  155,  139  Fed.  744  (C.  C.  A.  Mo.), 
for  the  court  to  ascertain  first  whether  where  an  allowance  to  the  attorneys 
the  partnership  had  employed  counsel  for  the  second  petition  was  refused; 
and  to  allow  the  fee  solely  to  the  part-  other  facts  appearing,  however,  in  this 
nership  counsel;  or,  in  case  of  dissen-  case,  that  undoubtedly  had  bearing  on 
sion    between    the    members,    to    settle  their  refusal. 

first  who   shall   be   entitled   to   the   fee  Upon    consolidation  of   two  petitions 

on  notice  to  all  partners.  before    the    adjudication    and    reference 

Compare,  as  to  receiver's  attorney,  In  the   referee   is    not   authorized   to   pass 

re  Falkenberg,  30  A.  B.  R.  718,  206  Fed.  upon  the  necessity  of  filing  the  second 

835  (D.  C.  N.  Mex.).  petition.     In  re  McCracken  &  McLead, 

63.  But  compare,  although  not  con-  12  A.  B.  R.  95,  129  Fed.  621  (D.  C.  La.), 
tra,  Frank  v.  Dickey,  15  A.  B.  R.  155,  65.  Inferentially,  In  re  Curtis,  4  A. 
139  Fed.  744  (C.  C.  A.  Mo.),  in  which  B.  R.  17,  100  Fed.  784  (C.  C.  A.  Ills.); 
case  allowance  was  refused  for  filing  a  Frank  v.  Dickey,  15  A.  B.  R.  155,  139 
second  petition,  not  acted  on,  although  Fed.  744  (C.  C.  A.  Mo.).  Instance,  In 
by  demurring  to  the  first  petition  the  re  Medina  Quarry  Co.,  37  A.  B.  R. 
second  petitioners  caused  amendment  466,  191  Fed.  815  (C.  C.  A.  N.  Y.);  im- 
in.  a  vital  point.  Also,  compare.  In  pliedly  In  re  [Francis  Levy]  Outfitting 
re  Fischer,  23  A.  B.  R.  437,  175  Fed.  Co.  L't'd,  39  A.  B.  R.  8  (D.  C.  Hawaii). 
531  (C.  C.  A.  N.  Y.). 
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were  ordered  by  the  court,  there  being  no  contest  by  the  bankrupt,   to  assist 
in  the  preparation  of  the  schedules  of  the  said  estate. 

"I  find  that  they  are  entitled  to  fees  for  professional  services  in  preparing 
petition  for  adjudication,  attendance  at  court,  return  day  and  the  day  set  for 
hearing,  at  which  time  adjudication  was  granted;  also  for  advising  in  the 
matter  of  continuance  of  business  pending  adjudication,  interview  with  cred- 
itors after  proceedings  begun,  and  attending  first  meeting  of  creditors  for 
appointment  of  trustee  and  examination  of  bankrupt.  They  are  also  entitled 
to  fees  for  assisting  the  bankrupt  in  the  preparation  of  the  schedules." 

Thus,  attorney's  fees  should  not  be  allowed  for  filing  a  second  petition 
in  bankruptcy,  which  was  ignored  and  never  acted  upon ;  *^  even  though 
the  second  attorney,  by  demurring  to  the  first  petition,  causes  an  amend- 
ment of  the  first  petition  in  a  vital  point ;  ^'^  nor  for  arguing  in  opposi- 
tion to  a  motion  to  qUash  growing  out  of  an  error  of  the  clerk  of  court  in 
fixing  the  return  day,  which  error  might  by  due  diligence  have  been  miti- 
gated by  the  attorney's  early  eflfort ;  **  nor  for  amendments  to  the  petition 
necessitated  by  their  own  oversight;  ^*  nor  for  arguing  a  motion  due  to 
their  neglect  to  file  a  replication.'"'  Nor  should  attorney's  fees  be  allowed 
to  petitioning  creditors  for  consultation  and  investigations  before  it  was 
finally  determined  to  institute  bankruptcy  proceedings.  Such  services  are 
for  the  clients  themselves  to  take  care  of  and  are  not  chargeable  against 
the  estate.'^  ^ 

And  it  has  been  held  that,  save  as  to  the  filing  fee,  an  allowance  to  the 
attorney  for  petitioning  creditors  will  be  refused  where  they  were  in  sym- 
pathy with  the  bankrupt,  and  rendered  services  in  opposition  to  the  in- 
terests of  the  estate.''^ 

§  2069.  Allowance  Not  to  Be  on  Basis  of  Plaintiffs'  in  Credit- 
ors' Bills. — The  allowance  is  not  to  be  made  on  the  basis  of  what  would 
be  a  reasonable  fee  for  the  attorneys  of  the  plaintiff  in  a  creditors'  bill.''* 

In  re  Mercantile  Co.,  2  A.  B.  R.  419,  95  Fed.  123  (D.  C.  Mo.):  "This  court 
discovered,  after  administering  this  act  for  a  season,  that  it  was  to  be  plagued 
and  perplexed  with  what  it  conceived  to  be  demands  enormous  in  their  extent 
for  attorney's  fees,  both  in  involuntary  and  voluntary  cases.  The  impression 
among  lawyers  in  this  particular  seems  to  be  that  the  proceedings  in  invol- 
untary cases,  should  be  likened  to  the  practice  in  chancery,  and  that,  where  a 
creditor  files  a  bill  in  equity  to  reach  the  assets  of  an  insolvent  debtor  for  the 
benefit  of  creditors  generally,  an  allowance  for  the  attorney  of  the  petition- 
ing creditors  should  not  only  be  made  a  charge  upon  the  general  fund,  but  its 
extent   should  be   the  largest  liberality   of  the   chancellor." 

66.  Frank  v.  Dickey,  15  A.  B.  R.  155,  70.  In  re  [Francis  Levy]  Outfitting 
139  Fed.  744  (C.  C.  A.  Mo.).  Co.,  29  A.  B.  R.  8   (D.  C.  Hawaii). 

67.  Frank  v.  Dickey,  15  A.  B.  R.  155,  71.  In  re  Hart  &  Co.,  Ltd.,  16  A.  B. 
139  Fed.  744  (C.  C.  A.  Mo.).     But  com-  R.  725  (D.  C.  Hawaii). 

pare   In  re  Southern  Steel  Co.,  22  A.  B.  72.     In  re  Medina  Quarry  Co.,    25  A. 

R.  476,  169  Fed.  702  (D.  C.  Ala.).  B.   R.  405,  182  Fed.  508   (D.  C.   N.  Y., 

68.  In  re  [Francis  Levy]  Outfitting  reversed  on  other  points,  27  A.  B.  R. 
Co.,  29  A.  B.  R.  8   (D.  C.  Hawaii).  466,  191  Fed.  815). 

69.  In  re  [Francis  Levy]  Outfitting  73.  In  re  Goldville  Mfg.  Co.,  10  A. 
Co.,  29  A.  B.  R.  8  (D.  C.  Hawaii).  B.  R.  554,  123  Fed.  579  (D.  C.  S.  Car.). 
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§  2070.  "Amount  Involved,"  Not  Entire  Estate  but  Only  Sur- 
plus over  Valid  Liens. — And  in  considering  the  element  of  "amount  in- 
volved," the  allowance  to  petitioning  creditors  should  be  based  on  the 
amount  realized  for  creditors  over  and  above  good  and  valid  liens;  for 
the  adjudication  is  of  no  interest  nor  benefit  to  the  lienholders — their 
liens  are  unaffected.  It  is  only  of  benefit  to  general  creditors,  to  create 
a  fund  for  them;  and  the  limits  of  that  fund  measure  the  "amount  in- 
volved." 7* 

Nevertheless,  if  the  petitioning  creditors'  attorney's  fees  were  partly 
incurred  in  preserving  the  mortgaged  property,  such  part  might  properly 
be  assessed  against  the  mortgaged  property,  in  accordance  with  the  usual 
rules  relative  to  the  priority  of  the  expense  of  preserving  a  fund  over  the 
rights  of  lienholders  therein.  ''^ 

§  2071.  No  Fees  to  Petitioning  Creditors  for  Objecting  to 
Claims  at  Election  of  Trustee. — Petitioning  creditors  are  not  entitled 
to  attorney's  fees,  nor  to  reimbursement  of  stenographer's  fees,  paid  by 
them  in  successfully  objecting  to  claims  of  other  creditors  previously  to 
the  election  of  a  trustee.  '''* 

§  2072.  Nor  for  Examination  of  Bankrupt  after  Appointment 
of  Trustee. — After  the  appointment  of  a  trustee,  no  allowance  to  the 
petitioning  creditors  may  be  made  for  an  attorney  or  counsel  at  the  exam- 
ination of  the  bankrupt,  inasmuch  as  such  services  are  either  for  the 
trustee  or  for  the  creditors  individually. '''' 

§  2073.  But  Allowable  for  Pursuing  Property  before  Adjudica- 
tion.— Attorney's  fees  may  be  allowed  to  the  petitioning  creditors,  how- 
ever, for  pursuing  property  before  the  adjudication.'^* 

§  2074.  None  for  Services  after  Election  of  Trustee. — No  allow- 
ance should  be  made  to  the  petitioning  creditors  for  services  after  the  elec- 
tion of  trustee.'^® 

In  re  Felson,  15  A.  B.  R.  191,  139  Fed.  375   (D.  C.  N.  Y.):     "His  compensa- 

74.  Apparently  contra,  In  re  Erie  77.  In  re  Silverman  &  Schoor,  3  A. 
Lumber  Co.,  17  A.  B.  R.  700,  150  B.  R.  337  (D.  C.  N.  Y.).  But  compare, 
Fed.  817  (D.  C.  Ga.).  Impliedly,  In  re  In  re  Hart  &  Co.,  16  A.  B.  R.  735  (D. 
[Francis  Levy]  Outfitting  Co.,  39  A.  B.  C.  Hawaii). 

R.  8  (D.  C.  Hawaii).  7g.  !„  re  Medina  Quarry  Co.,  27  A. 

75.  See  post,  §§  2075,  2084.  b.  R.  466,  191  Fed.  815  (C.  C.  A.  N.  Y.). 

76.  See  ante,  §§  2018,  2057.  In  re  But  see  In  re  Evans,  8  A.  B.  R. 
Medina  Quarry  Co.,  27  A.  B.  R.  466,  730,  ne  Fed.  909  (D.  C.  N.  Car.):  But 
191  Fed.  815  (C.  C.  A.  N.  Y.,  reversing  q^  rehearing  it  appears  there  was  a 
S.  C,  25  A.  B.  R.  405,  183  Fed.  508),  misunderstanding  of  the  facts  origi- 
quoted  at  §  3018.    In  re  Fletcher,  10  A.  nally 

B.  R.  398   (D.  C.   N.  Y);  inferentially,  '  ^^^-^^  q  Co.,    35  A. 

J?  P.H     i%Tm     r     Mn/-  '  B.    R.  405,    182   Fed.  508     (D.   C.   N.   Y., 

95  Fed.  133   (D.  C.  Mo.).  reversed  on  other  points,  S.  C,  37  A. 

Compare,      to     same     effect.      In     re  „    „  p    ,    i^j.   f,   C   A   N   Y) 

Worth,     13    A.     B.    R.     573,     130    Fed.  B.  K.  466,  191  I'ed.  815,  (..  (..  A.  IN.  Y .;. 

937   (D.  C.  Iowa),  quoted  at  §  3018. 
2  R  B— 67 
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tion,  however,  must  be  confined  to  services  rendered  prior  to  the  appointment 
of  the  trustee.  Up  to  that  time  the  petitioning  creditors  are  the  moving  parties 
in  behalf  of  creditors.     Thereafter  the  trustee  represents  these  interests." 

§  2075.  No  Allowance  in  General  Out  of  Mortgaged  Property 
Sold. — In  general,  no  allowance  should  be  made  to  petitioning  creditors 
out  of  a  fund  derived  from  the  sale  of  mortgaged  property.  They  are 
concerned  with  the  adjudication  and  in  the  surplus  of  the  assets  that  will 
be  rendered  available  to  them  by  virtue  of  the  adjudication  8*>  and  that 
surplus  should  be  the  fund  for  their  reimbursement  and  the  limitation  of 
their  rights  thereto. 

In  In  re  Gillaspie,  27  A.  B.  R.  59,  190  Fed.  88  (D.  C.  W.  Va.) :  "The  whole 
theory  upon  which  the  bankruptcy  law  authorizes  the  allowance  of  fees  to 
the  attorneys  for  petitioning  creditors  is  that  such  creditors  are  acting  for  the 
joint  benefit  of  themselves  and  all  other  unsecured  creditors  who  will,  by  rea- 
son of  their  efforts,  share  equally  with  them  in  the  unincumbered  assets  of  the 
bankrupt.  It  is  right  and  just  that  for  this  reason  the  fund  secured  to  com- 
mon creditors  should,  as  against  such  creditors  equally  participating  in  it,  share 
the  expense  incurred  in  securing  it.  But  it  is  to  be  borne  in  mind  that  invol- 
untary proceedings  in  bankruptcy  can  only  be  brought  by  unsecured  creditors, 
and  the  fund  that  they  can  reach  is  only  that  which  may  arise  after  either 
the  payment  of  the  existing  liens  or  from  the  sale  of  the  property  subject  to 
liens.  It  must,  therefore,  always  be  a.  subject  of  careful  consideration  on  the 
part  of  unsecured  creditors  whether  it  will  be  worth  their  while  to  proceed 
against  one  whose  property  is  heavily  incumbered,  for  they  must  do  so  tak- 
ing the  risk  that  no  surplus  fund  will  arise  from  which  they  may  realize  any- 
thing with  which   to  pay  their  debts,  or  the   compensation   due   their  attorneys. 

"They  can  have  no  interest  ordinarily  in  the  funds  necessary  to  pay  off  the 
valid  subsisting  liens,  and  certainly  they  cannot  ask  a  court  to  pay  their  at- 
torneys out  of  the  funds  due  such  lienholders  for  instituting  and  prosecuting  a 
suit  not  calculated  to  benefit  them,  but  only  to  diminish  and  lessen  such  lien- 
or's vested  right.  It  is  true  that  it  may  be  presumed  that,  if  a  man  is  bankrupt 
with  his  property  incumbered  with  liens,  a  suit  will  have  to  be  brought  by  some 
lienholder  to  marshal  the  liens  and  have  sale  decreed  to  satisfy  the  same. 
Therefore  courts  of  bankruptcy,  upon  broad,  equitable  grounds,  where  there  is 
reason  to  believe  that  the  property  may  sell  for  an  excess  over  the  existing 
liens  thereon,  but  it  turns  out  that  it  does  not,  may  well  charge  the  actual 
costs  of  the  suit  and  expenses  of  sale  against  the  fund  realized  by  the  lien- 
holders,  for  such  costs  of  suit  and  expenses  of  sale  would  have  had  ordinarily 
to  be  incurred  on  some  proceeding  by  them  in  order  to  sell  and  dispose  of 
the  property.  But  such  allowance  cannot  extend  further  than  this,  and  cer- 
tainly not  to  the  extent  of  compensating  attorneys  who  have  instituted  the 
suit  for.  unsecured  creditors  who  have  realized  nothing.  This  is  apparent  for 
the  very  simple  reasons,  first,  that  lienholders  cannot  in  any  proceeding  in 
equity  to  enforce  liens  be  allowed  compensation,  as  against  other  lienholders, 
for  their  attorneys  in  the  suit  instituted  by  therti  to  enforce  such  liens;  second, 

80.,    See    corresponding    rule     as     to  Fed.   43    (C.   C.  A.   Fla.);  inferentially, 

bankrupt's  attorney's  fees,  post,  §  2084.  In  re  Utt,  5  A.  B.  R.  383,  105  Fed.  758 

In  re  Goldville  Mfg.   Co.,  10  A.  B.  R.  (C.    C.    A.    Ills.);    contra,    In    re    Erie 

554,   ,118     Fed.    893     (D.    C.    S.     Car.);  Lumber  Co.,  17  A.  B.  R.  700,  150  Fed. 

analogously       (bankrupt's       attorney),  817    (D.    C.   Ga.);   contra.   In   re   Meis, 

Liddon  V.   Smith,  14  A.   B.  R.  204,  135  18  A.   B.   R.   104   (Ref.   Ky.). 
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because,  if  such  attorney's  fees  be  allowed,  then  the  junior  lienholder's  lien  may 
be  utterly  and  wholly  consumed  at  the  instance  of  unsecured  creditors  institut- 
ing the  bankruptcy  proceeding;  and,  third,  because  attorney's  liens  for  fees 
attach  only  to  such  funds  as  may  be  secured  by  their  efifort  to  their  clients, 
and  those  others  who  are  in  the  same  class  with  them  as  regards  interest." 

But,  as  said,  ante,  §  2070,  whatever  part,  if  any,  of  the  petitioning  cred- 
itors' attorneys'  fees  was  incurred  in  preserving  the  mortgaged  property 
may  be  properly  charged  against  the  mortgage  fund. 

§  2076.  Review  of  Allowance  of  Petitioning  Creditor's  Fees  by 
Appeal. — The  allowance  of  the  petitioning  creditor's  attorney's  fees-  by 
the  district  court  is  reviewable  by  appeal  to  the  circuit  court  of  appeals 
under  §  25  (a)  (3),  as  being  the  allowing  or  rejecting  of  a  claim  or  de- 
mand against  the  estate  in  excess  of  $500.*i  It  is  also  reviewable  by  pe- 
tition to  revise. ^^ 

§  2077.  Bankrupt's  Attorney's  Pees. — The  bankrupt,  in  involuntary 
cases,  is  entitled  to  the  allowance  of  one  reasonable  attorney's  fee,  irrespec- 
tive of  the  number  of  attorneys  employed,  for  professional  services  ac- 
tually rendered  to  him  while  performing  the  statutory  duties  of  the  bank- 
rupt; and  in  voluntary  cases  he  may  be  allowed  such  attorney's  fees  as 
may  seem  proper  in  the  court's  discretion.*^ 

In  re  Rosenthal  &  Lehman,  9  A.  B.  R.  627,  120  Fed.  848  (D.  C.  Mo.):  "This 
is  an  involuntary  case,  and  therefore  one  reasonable  attorney's  fee,  such  as  the 
court  may  allow  for  professional  services  actually  rendered  to  the  bankrupt 
while  performing  the  duties  prescribed  by  the  act,  should  be  included  in  and 
paid  out  of  the  estate  as,  a  part  of  the  costs  of  administration. 

"By  the  provisions  of  §  7  of  the  act  (U.  S.  Comp.  St.  1901,  p.  3425)  it  is  made 
the  duty  of  the  bankrupt  in  all  cases  to  attend  the  first  meeting  of  creditors,  if 
directed  by  the  court  so  to  do;  and  when  there,  and  at  such  other  times  as  the 
court  may  order,  'to  submit  to  an  examination  concerning  the  conducting  of  his 
business,  the  cause  of  his  bankruptcy,  his  dealings  with  his  creditors  and  other 
persons,  the  amount,  kind  and  whereabouts  of  his  property,  and  in  addition  all 
matters  which  may  aflfect  the  administration  and  settlement  of  his  estate.'  The 
same  section  imposes  other  duties  upon  the  bankrupt,  some  of  which  (like  pre- 
paring schedules  of  property  and  list  of  creditors)  from  their  nature  justify  and 
require  the  aid  of  professional  counsel;  while  others  (like  complying'  with 
specific  orders  of  court,  or  informing  the  trustee  of  any  attepipt  known  to 
him  of  creditors  or  other  persons  to  evade  the  provisions  of  the  act),  from  their 
essential  nature,  do  not  require,  and  w;ould  not  justify,  the  employment  of  pro- 
fessional counsel  to  aid  the  bankrupt  in  their  performance.  And  there  are 
still  other  duties  of  the  bankrupt  (like  attending  the  hearing  upon  his  applica- 
tion for  discharge  from  his  debts)  which  may  or  may  not  require  the  aid  of 
professional  counsel  in  their  performance. 

"From   these   observations,   as  well   as   from   the   language   employed   in   §   64b 

81.  In  re  Curtis,  4  A.  B.  R.  17  (C.  C.  83.  Bankr.  Act,  §  64  (b)  (3);  In  re 
A.  Ills.).  See  post,  subject  of  "Appeal  Christianson,  23  A.  B.  R.  710,  175  Fed. 
and  Review."  867    (D.  C.    N.  C);    In  re  Duran  Mer- 

82.  Instance,  In  re  Fischer,  23  A.  B.  cantile  Co.,  29  A.  B.  R.  450,  199  Fed. 
R.  427,    175  Fed.  531    (C.  C.  A.  N.  Y.).  961   (D.  C.  N.  Mex.). 
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(U.  S.  Comp.  St.  1901,  p.  3447),  it  seems  clear  that  Congress  did  not  intend  by 
the  provisions  of  the  last-mentioned  section  to  lay  down  a  fixed  rule  authoriz- 
ing a  bankrupt  to  employ,  at  the  expense  of  the  estate,  counsel  to  defend  him 
in  the  performance  of  every  duty  prescribed  by  the  act.  Only  such  a  reason- 
able attorney's  fee  as  the  court  may  allow  in  each  individual  case,  and  only 
such  professional  aid  as  the  nature,  exigency,  and  difficulty  of  the  duty  to  be 
performed  in  each  individual  case  reasonably  require,  seem  to  have  been  within 
the  contemplation  of  Congress,  as  shown  by  a  consideration  of  all  the  pro- 
visions of  both  sections  in  question. 

"The  test  laid  down  in  some  cases,  and  which  was  applied  by  the  referee 
in  this  case,  is  that  legal  services  in  aid  of  the  administration  of  the  estate 
should  be  paid  for  out  of  the  funds  of  the  estate,  while  those  for  the  personal 
benefit  or  protection  of  the  bankrupt  should  not  be  so  paid.  This  may  or  may 
not  be  a  correct  test,  but  the  difficulty  arises  in  determining  what  services  are 
purely  personal,  as  distinguished  from  those  which  are  incidental  to  the  admin- 
istration of  the  estate  under  the  Bankruptcy  Act.  The  act  of  1898,  like  its 
predecessors,  has,  broadly  speaking,  two  fundamental  purposes — one  to  relieve 
an  honest  debtor  from  the  incubus  of  overwhelming  debt,  and  restore  him  to 
the  activities  of  business  life;  another  is  to  make  a  just  and  equitable  distribu- 
tion of  the  bankrupt's  estate  among  his  creditors.  The  true  administration  of 
an  estate  in  bankruptcy  is  concerned  as  much  with  securing  a  discharge  to  the 
debtor  as  with  the  distribution  of  his  assets,  and  to  that  end  it  is  frequently  es- 
sential for  the  bankrupt  to  make  a  full  showing  with  relation  to  his  property  and 
business  methods.  He  is  ordered  to  appear  before  the  referee  for  an  examina- 
tion touching  'the  conducting  of  his  business,  the  cause  of  his  bankruptcy,  his 
dealings  with  his  creditors  and  other  persons,  the  amount,  kind  and  where- 
abouts of  his  property,  and  in  addition  all  matters  which  may  affect  the  admin- 
istration and  settlement  of  his  estate.'  The  scope  of  this  examination  may,  and 
frequently  does,  involve  inquiries  relative  to  matters  about  which  the  bank- 
rupt has  made  oath,  and  other  matters  which,  by  §  14b,  preclude  discharge.  Ob- 
viously the  personal  benefit  and  protection  of  the  bankrupt  at  such  an  examina- 
tion is  involved,  and  so,  also,  the  accomplishment  of  one  of  the  main  purposes  of 
the  act— to  secure  the  discharge  of  an  honest  debtor — is  involved.  Thus  it  ap- 
pears that  what  is  for  the  personal  benefit  and  protection  of  the  bankrupt  may 
also  be  of  commanding  importance  in  the  just  and  impartial  administration  of 
the  bankruptcy  law." 

It  is  proper  for  the  referee  of  his  own  motion  to  reduce  the  amount 
allowed  to  the  attorney  by  the  trustee  in  his  report,  if  it  appears  to  be  too 
large. 

In  re  Ferreri,  26  A.  B.  R.  658,  188  Fed.  675  (D.  C.  La.):  "In  this  matter 
appeal  has  been  taken  from  the  ruling  of  the  Referee,  first,  as  to  his  action 
in  reducing  on  his  own  motion  the  fee  of  the  attorney  of  the  bankrupt.  *  *  * 

"There  can  be  no  doubt  that  the  referee  has  the  right,  and  it  is  his  duty,  to 
reduce  the  amount  allowed  by  the  trustee  as  fees  of  the  attorney  for  the  bank- 
rupt, if  too  much.  The  law  provides  for  one  reasonable  attorney's  fee,  and 
the  Referee  is  by  long  odds  in  the  best  position  to  determine  what  is  rea- 
sonable in  the  premises." 

§  2078.  In  Involuntary  Cases,  Confined  to  Services  Rendered 
Wliile  Bankrupt  in  Performance  of  Duties  Prescribed  by  Law. — 

The  bankrupt's  attorney's  fee  out  of  the  estate  in  involuntary  cases  is  con- 
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fined  to  professional  services  in  assisting  the  bankrupt  to  perform  the  du- 
ties imposed  upon  him  in  §  7  of  the  act  **  and  elsewhere  in  the  law.^^ 

In  re  Payne,  18  A.  B.  R.  193  (D.  C.  N.  Y.) :  "Under  this  it  would  seem  that 
the  basis  of  compensation  is  not  payment  for  all  services  which  the  bankrupt 
may  request  of  his  attorney,  but  for  the  services  to  the  bankrupt,  in  involun- 
tary cases,  while  performing  the  duties  prescribed  upon  the  bankrupt  by  the 
bankruptcy  law.  Most  of  the  work  covered  by  the  application  for  this  allowance 
was  apparently  work  done  at  the  request  of  the  bankrupt,  and  not  work  required 
from  the  bankrupt's  attorney  by  the  provisions  of  the  statute." 

In  re  Mayor,  4  A.  B.  R.  241,  101  Fed.  695  (D.  C.  Wis.):  "The  test  for  com- 
pensation out  of  the  estate  is  whether  the  service  is  rendered  in  the  performance 
of  the  bankrupt's  duty  in  aid  of  the  estate  and  its  administration,  and  not 
whether  the  bankrupt  stands  in  need  of  the  service  of  counsel  for  his  per- 
sonal benefit  and  protection  in  any  of  the  proceedings." 

§  2079.  Actual  Benefit  to  Estate  Not  Test,  However. — Actual 
benefit  to  the  estate  is  not,  however,  essential.  The  attorney  for  the  bank- 
rupt is.not  hired  by  the  estate.  His  fees  are  for  services  rendered  primarily 
to  the  bankrupt  but  which  are,  in  many  instances,  equally  beneficial  to 
creditors  by  putting  the  estate  in  the  course  of  an  equal  distribution  in 
bankruptcy.®* 

In  re  Christianson,  23  A.  B.  R.  710,  175  Fed.  867  (D.  C.  N.  C):  "The  services 
are  not  confined  to  those  which  are  beneficial  to  the  estate,  but  embrace  those 
which  are  reasonably  necessary  to  enable  the  bankrupt  to  perform  his  duties 
under  the  act  and  secure  the  benefit  of  its  provisions.  It  should  not  be  forgot- 
ten that  the  Bankruptcy  Act  is.  for  the  benefit  of  the  bankrupt  as  well  as  his 
creditors.  It  is  no  less  concerned  that  he  shall  be  discharged  from  the  burden 
of  his  debts  than  that  he  shall  turn  over  all  his  property  except  his  exemptions 
for  the  benefit  of  his  creditors." 

§  2080.  Services  Must  Be  Reasonably  Necessary  and  Actually 
Rendered. — In  the  absence  of  proof  that  the  employment  of  counsel  in  a 
given  case  is  reasonably  necessary  and  that  the  services  were  secured  and 
actually  rendered  in  good  faith  to  promote  the  purposes  of  the  Bankrupt 

84.  In  re  Lane  Lumber  Co.,  30  A.  B.  and  Hofman,  31  A.  B.  R.  673,  211  Fed. 
R.  749,  206  Fed.  780  (D.  C.  Idaho).  338  (D.  C.  N.  Y.). 

85.  Bankr.  Act,  §  64  (b)  (3) ;  In  re  An  attorney  who  merely  prepares  the 
Stratemeyer,  14  A.  B.  R.  130  (D.  C.  bankrupt's  schedules  has  been  held  suf- 
Hawaii);  In  re  Goldville  Mfg.  Co.,  10  ficiently  compensated  by  an  allowance 
A  B  R.  552,  123  Fed.  579  (D.  C.  S.  of  twenty-five  dollars.  In  re  Fullick, 
C)-  In  re  Michel,  1  A.  B.  R.  665,  95  28  A.  B.  R.  634,  201  Fed.  463  (D. 
Fed.    803  (D.  C.  Wis.);    In  re  Connell  C.  Pa.). 

&  Sons,    9  A.  B.    R.  474,    130  Fed.    846  But   compare   where   referee   allowed 

(D.  C.  Penna.) ;    In  re  Anderson,    4  A.  attorney's  fees  for  unsuccessful  opposi- 

B.  R.  640,    103  Fed.  854  (D.    C.  S.  C.) ;  tion  to  adjudication  of  bankruptcy.     In 

In  re  O'Hara,  21  A.  B.  R.  508,  171  Fed.  re  Perlhefter  &  Shatz,  25  A.  B.  R.  586 

290  (D.  C.  Pa.);  Musica  v.  Prentice,  31  (Ref.  N.  Y.). 

A.    B.  R.  687,    211  Fed.    326  (C.    C.  A.  86.     In  re  Kross,    3  A.  B.  R.  187,    96 

La.),    affirming  30  A.  B.  R.  555;    In  re  Fed.  819  (D.  C.  N.  Y.).     But  compare, 

[Francis  Levy]  Outfitting  Co.,  29  A.  B.  In  re  Covington,    13  A.  B.  R.  150,    132 

R.   8    (D.   C.   Hawaii);    In   re   Hammel  Fed.  884  (D.  C.  N.  C). 
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Act,  a  claim  therefor  must  be  disallowed.®''' 

§  2081.  Must  Be  Professional  Legal  Services,  and  Not  Merely 
Clerical  or  Business.— Neither  clerical  work,  such  as  that  of  posting  the 
bankrupt's  books,  so  that  the  information  therein  contained  would  be 
available  in  making  up  the  schedules;  nor  the  making  of  extra  copies  of 
the  schedules,  after  the  first  one  was  made,  may  be  charged  for  at  pro- 
fessional rates.*®     Nor  may  purely  business  assistance  be  so  charged  for. 

And  the  attorney  must  disclose  his  financial  dealings  with  his  client  that 
the  court  may  act  intelligently.®^ 

§  2082.  Legal  Assistance  in  Preparing  Schedules,  Examining 
Claims  at  First  Meeting,  etc.,  Proper. — Thus  the  bankrupt  may  have 
fees  allowed  to  his  attorney  for  helping  him  prepare  his 'schedules,  for 
helping  him  examine  claims  so  as  to  be  able  to  report  to  the  creditors 
whether  the  claims  are  correct  or  not,  etc.,  etc. ;  for  these  are  necessary 
services  rendered  him  while  he  is  engaged  in  the  performance  of  hjs  stat- 
utory duties.** 

In  re  Lane  Lumber  Co.,  30  A.  B.  R.  749,  206  Fed.  780  (D.  C.  Idaho):  "The 
next  is  an  item  of  $750  for  the  preparation  of  the  schedules.  This  being  a  duty 
clearly  imposed  upon  the  bankrupt,  we  have  but  to  consider  the  nature  and 
extent  of  the  legal, services  necessarily  involved  therein  and  the  reasonable  value 
thereof.  Unquestionably  a  measure  of  professional  knowledge  and  skill  is  re- 
quired for  the  proper  discharge  of  such  a  duty,  and  perhaps  in  almost  every 
case  some  allowance  upon  this  account  may  properly  be  made,  but  I  had  sup- 
posed that  rarely,  if  ever,  could  the  amount  exceed  $100,  and  commonly  a  much 
smaller  sum  wpuld  be  adequate. 

"It,  is,  however,  contended  that  the  case  is  an  unusual  one,  and  assuming  it 
to  be  such  we  shall  consider  it  upon  its  own  merits.  It  is  to  be  borne  in  mind 
that  the  duty  of  preparing  the  schedules  is  primarily  imposed  upon  the  bank- 
rupt, He  may  secure  such  clerical  and  legal  assistance  as  are  reasonably  nec- 
essary, but  he  cannot  at  the  expense  of  the  estate  employ  attorneys  and  shift 
to  them  the  entire  burden  and  responsibility.  The  statute  provides  that  the 
bankrupt  shall  'prepare,  make  oath  to,  and  file  in  court'  the  schedule,  setting 
forth  certain  facts;  and  it  was  contemplated  that  he  should  at  least  furnish 
the  requisite  informa,tion,  and  that. the  assistance  provided  for  him  at  the  ex- 
pense of  the  estate  wpuld  extend  only  to  the  matter  of  putting  the  information 
into  the  prespribed  legal  form. 

»7.    In  re  Rosenthal  &  Lehman,  9  A.  In  re  Anderson,  4  A.  B.  R.  645  (D.  C. 

B.  R.  626,  lao  Fed.  848  (D.  C.  Mo.);  In  S.  C).      Obiter,  In    re  Lewin,    4  A.  B. 

re    Duran  Mercantile  Co.,    29  A.    B.  R.  R.  638,  103  Fed.  884  (D.  C.  'Vt.);  (vol- 

450,  199  Fed.  961  (D.  C.  N.  Mex.).  untary)    In  re  Hitchcock,    17  A.    B.  R. 

88.  In  re  Council  &  Sons,  9  A.  B.  R.  664  (D.  C.  Hawaii);  In  re  [K.  L.] 
474,  120  Fed.  846  (t).  C.  Penn.) ;  In  re  Wong,  30  A.  B.  R.  125  (D.  C. 
[K.  L.]  Wong,  30  A.  B.  R.  125  (D.  C.  Hawaii);  In  re  Hammel  and  Hof- 
Hawaii).  man,  31  A.  B.  R.  672,  211  Fed.  338   (D. 

89.  In  re  Carr,  9  A.  B.  R.  58,  117  Fed.  C.  N.  Y.);  instance,  In  re  Fullick,  28 
572  (D.  C.  N.  Car.);  In  re  Smith,  5,  A.  A.  B.  R.  634,  201  Fed.  463  (D.  C.  Pa.), 
B.  ,R.  563,  108  Fed.  39  (D.  C.  N,.  Car.).  held  $25  sufficient  for  merely  preparing 

90.  In  re  Kross,  3  A.  B.  R.  187,  96  brief  schedules;  In  re  Duran  Mercan- 
Fed.  816  (D.  C.  N.  Y.) ;  In  re  Strate-  tile  Co.,  29  A.  B.  R.  450,  199  Fed.  961 
meyer,  14  A.  B.  R.  121  (D.  C.  Hawaii);       (D.  C.  N.  Mex.). 
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"It  is  not  thought  to  be  necessary  to  attempt  a  fine  distinction  betweeh 
the  duties  which  are  strictly  professional  and  those  which  are  merely  clerical, 
in  the  preparation  of  a  schedule,  but  in  estimating  the  compensation  which 
should  be  allowed  respect  must  be  had  to  the  nature  of  the  work,  for  the  com- 
pensation should  be  measured  with  regard  to  the  character  and  quality  of  the 
service  rather  than'  the  calling  or  profession  of  him  by  whom  the  service  is 
rendered.  Now  it  is  not  to  be  questioned  that  ordinarily  the  work  of  preparing 
a  schedule  is  in  the  main  that  of  an  intelligent  accountant.  In  re  Goldville 
Mfg.  Co.  (D.  C.  S.  Car.),  10  A.  B.  R.  552,  559,  123  Fed.  579,  586.  With  a  few 
simple  instructions  touching  the  required  contents  of  the  schedule,  the  various 
headings  under  which  assets  and  liabilities  should  be  classified,  and  the  formal- 
ities of  execution,  no  competent  accountant  should  experience  serious  difficulty 
in  substantially  complying  with  the  law.'' 

But  it  has  been  held  that  the  bankrupt's  attorney  is  not  entitled  to  com- 
pensation for  a  mere  attendance  at  the  first  meeting  of  creditors  where  his 
services  were  of  no  beneficial  effect. ^^ 

In  re  [Francis  Levy]  Outfitting  Co.,  Lt.,  29  A.  B.  R.  8  (D.  C. 
Hawaii):  "Of  these  items  the  only  one  which  could  possibly  be  considered 
is  that  of  'attendance  before  referee  at  first  meeting  of  creditors.'  As  to  that  item, 
there  is  no  showing  that  the  bankrupt's  attorney  rendered  any  services  of  value 
to  the  estate  by  his  presence  at  the  meeting;  particularly,  it  does  not  appear 
that  he  there  aided  the  bankrupt  in  any  way  in  'performing  the  duties  *  *  * 
prescribed'  by  the  statute.  And  it  does  appear  from  the  referee's  minutes  in 
this  matter  that  nothing  was  done  at  this  meeting  but  the  election  of  the  trus- 
tee and  the  fixing  of  his  bond,  and  that  the  meeting  adjourned  to  a  day  certain 
for  the  important  unfinished  business  of  examining  the  president  of  the  bank- 
rupt corporation;  at  this  meeting  the  bankrupt's  attorney  did  not  appear,  nor 
on  the  day  to  which  a  further  adjournment  was  had,  when  this  examination 
finally  took  place.  Had  the  attorney  secured  the  preparation  of  the  bankrupt's 
schedules  of  assets  and  liabilities,  which  have  not  yet  been  filed,  and  which 
the  statute  requires  to  be  filed  by  an  involuntary  bankrupt  'within  ten  days,  un- 
less further  time  is  granted,  after  the  adjudication'  (Bankruptcy  Act,  §  7),  that 
would  have  been  a  work  of  some  value  to-  the  estate,  and  assistance  of  this 
kind  is  noted  as  a  good  example  of  what  the  statute  intended  in  allowing  a  fee 
to  the  bankrupt  in  'performing  the  duties  *  *  *  prescribed'  by  law.  All 
that  could  be  allowed  for  attending  the  first  meeting  of  creditors  in  a  short 
session,  such  as  here,  and  where  the  attorney  was,  so  far  as  appears,  of  no 
assistance  thereat,  would  be  a  nominal  fee.  But  under  the  circumstances,  where 
the  attorney  did  not  stay  out  the  meeting  through  its  adjourned  session,  at 
which  important  business  was  had,  and  has  not,  so  far  as  appears,  done  any- 
thing to  facilitate  or  encourage  the  performance  of  the  bankrupt's  first  and 
most  important  duty  (next  to  the  physical  discovery  and  delivery  of  assets) 
of  filing  his  schedules,  I  do  not  feel  justified  in  allowing  any  fee  whatever. 
His  diligence  clearly  entitles  him  to  a  fee,  but  he  was  serving  his  clients,  the 
bankrupt   and   its   officers,   and   to   them   alone    must   he   look   for   his    reward." 

§  2083.  "Amount  Involved"  Not  Entire  Estate  but  Only  Surplus 
over  Valid  Liens. — The  value  of  the  estate  involved  is  to  be  considered  in 

91.  Impliedly,  In  re  Duran  Mercantile  Co.,  29  A.  B.  R.  450,  199  Fed.  961 
(D.  C.  N.  Mex.). 
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the  allowance  of  fees  for  the  bankrupt's  attomey.*^  In  estimating  the 
element  of  "amount  involved"  in  arriving  at  the  reasonableness  of  the  bank- 
rupt's attorney  fee,  the  amount  of  the  entire  estate  is  not  to  be  taken  but 
only  the  amount  left  outside  of  the  valid  liens,»3  as  in  cases  of  allowance  to 
petitioning  creditors  for  attorney's  fees. 

§  2084.  No  Allowance  Out  of  Mortgaged  Property,  Except  for 
Mere  Preservation,— No  allowance  should  be  made  to  the  bankrupt's  at- 
torney out  of  the  proceeds  of  mortgaged  property,  except  where  necessarily 
incurred  in  its  mere  preservation.^* 

§  2085.  And  None  for  Services  in  Opposing  Bankruptcy  Proceed- 
ings.— Bankrupt's  attorney  fees  should  not  be  allowed  where  they  are  in- 
curred in  opposing  the  progress  of  the  bankruptcy  proceedings  rather  than 
in  assisting  it.^^ 

Pratt  V.  Bothe,  12  A.  B.  R.  533,  130  Fed.  670  (C.  C.  A.  Mich.):  "By  §  64b, 
the  law  provides  for  compensation  to  an  attorney  who  assists  the  bankrupt  in 
performing  the  duties  imposed  upon  him.  But  this  is  done  for  the  purpose  of 
facilitating  the  proceedings,  and  for  the  benefit  of  the  estate.  It  is  not  done 
in  recognition  of  any  contract  obligation  of  the  bankrupt.  Many  cases  have 
been  cited  to  us — mostly  cases  arising  upon  the  last  preceding  act — in  which 
the  bankruptcy  courts  have  given  some  countenance  to  the  appellant's  conten- 
tion that  the  debtor  may  employ  counsel  to  resist  the  petition  of  his  creditors 
for  an  order  adjudicating  him  a  bankrupt,  and  charge  his  assets,  with  the  pay- 
ment thereof,  and  in  one  case  that  doctrine  seems  to  have  been  quite  pointedly 
held.  In  re  Comstock,  6  Fed.  Cas.  339,  No.  3,074.  The  idea  which  pervades 
the  allowance  of  such  a  charge  seems  to  have  been  grounded  upon  a  disposi- 
tion to  be  merciful  to  the  debtor,  who,  it  is  said,  has  given  up  all  his  property, 
and  is  without  other  means  of  repelling  an  unjust  prosecution.  But  it  is  by  no 
means  a  new  thing — indeed,  it  is  a  situation  constantly  recurring — where  a  man, 
whether  by  his  fault  or  his  misfortune,  is  without  means  to  make  full  defense 
of  his  property  rights.  It  is  unfortunate  often,  but  it  has  never  been  thought 
that  property  belonging  to  others,  or  which  might  be  adjudged  to  them,  should 
be  drawn  upon  to  enable  the  man  to  make  defense.  Many  cases  are  cited 
which  more  or  less  oppugn  the  doctrine  of  such  decisions  as  In  re  Comstock, 
supra." 

92.  In  re  Ellett  Electric  Co.,  28  A.  C);  In  re  Felson,  15  A.  B.  R.  185,  139 
B.  R.  453,   196  Fed.  400  (D.   C.  N.  Y.).      Fed.  275  (D.  C.  S.  C). 

But    that    "amount    involved"    has    no  Inferentially,    Musica  v.  Prentice,    31 

relevancy  to  bankrupt's  attorney's  fees,  A.    B.  R.  687,    211  Fed.    326  (C.    C.  A. 

see  In  re  Lane  Lumber  Co.,  30  A.  B.  R.  La.),    affirming  30  A.  B.  R.  555;    In  re 

749,  306  Fed.  780  (D.  C.  Idaho).  [Francis   Levy]    Outfitting  Co.    Lt.,   29 

93.  See  ante,  §  2070.  In  re  Goldville  A.  B.  R.  8  (D.  C.  Hawaii).  But 
Mfg.  Co.,  10  A.  B.  R.  552,  133.  Fed.  579  compare,  contra,  where  bankrupt's  at- 
(D.  C.  S.  C).  torney    was    allowed    attorney's     fees 

94.  Liddon  &  Bro.  v.  Smith,  14  A.  B.  for  unsuccessful  opposition  to  the  ad- 
R.  304,  135  Fed.  43  (C.  C.  A.  Fla.) ;  judication  of  bankruptcy.  In  re  Perl- 
analogously,  In  re  Goldville  Mfg.  Co.,  hefter  &  Shatz,  35  A.  B.  R.  586  (Ref. 
10  A.  B.  R.  556,  118  Fed.  892  (D.  C.  S.  N.  Y.),  one  reason  given  therefor  be- 
C).     See  ante,  §  3075.  ing   that  the  same   facts  concerned  the 

95.  In  re  Lewin,  4  A.  B.  R.  633,  103  discharge.  However,  discharge  also  is 
Fed.  850   (D.  C.  Vt.) ;   In  re  Anderson,,  not  to  be  compensated  for. 

4  A.  B.  R.  640,  103  Fed.  854  (D.  C.  S. 
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In  re  Woodard,  2  A.  B.  R.  693,  95  Fed.  955  (D.  C.  N.  Car.): 
"There  is  no  evidence  before  the  court  that  the  bankrupt  has  performed  the 
duties  prescribed.  He  made  an  assignment  with  preferences — the  act  of  bank- 
ruptcy complained  of — and  has  been  actively  engaged  in  trying  to  defeat  or  de- 
lay the  proceedings  at  every  stage,  and  making  the  proceedings  as  expensive  as 
possible.  To  make  the  allowance  for  the  services  of  an  attorney  in  this  behalf 
does  not  seem  to  be  contemplated  in  the  act.  The  court  has  seen  and  heard 
nothing  to  warrant  the  exercise  of  the  discretion  in  this  behalf." 

Obiter,  In  re  Rosenthal  &  Lehman,  9  A.  B.  R.  636,  120  Fed.  848  (D.  C.  Mo.): 
"It  goes  without  saying  that,  if  the  services  of  counsel  are  secured,  or,  when 
secured,  are  employed  for  the  purpose  of  screening  the  bankrupt  from  the  con- 
sequences of  his  own  wrongful  conduct,  or  for  the  purpose  of  suppressing  the 
truth,  or  otherwise  thwarting  the  operation  of  the  act,  no  compensation  can 
reasonably  be  allowed  by  the  court  to  be  paid  out  of  the  assets  of  the  estate. 
The  test,  in  my  opinion,  is  whether  the  employment  is  necessarily  made,  and 
the  services  necessarily  rendered  in  good  faith  for  the  real  purpose  of  so  ad- 
ministering the  act  in  a  given  case  as  to  accomplish  the  purposes  of  its  enact- 
ment. If  the  employment  is  reasonably  necessary  to  aid  either  in  the  discovery 
of  assets,  or  securing  the  bankrupt's  discharge,  or  protecting  the  bankrupt 
from  unjust  charges  or  imputations  or  wrong,  such  as  would  subject  him  to 
the  penalties  of  the  act,  a  reasonable  allowance  should  be  made  therefor.  If, 
on  the  other  hand,  there  is  no  reasonable  necessity  for  the  employment  for 
either  of  the  foregoing  purposes,  or  if  the  employment  is  not  in  good  faith  to 
protect  an  innocent  debtor  in  the  assertion  of  his  rights  under  the  act,  then  no 
allowance  should  be  made  therefor." 

Obiter,  In  re  Kross,  3  A.  B.  R.  187,  96  Fed.  816  (D.  C.  N.  Y.) :  "And  the 
much  more  common  'service'  in  aiding  the  bankrupt  to  conceal,  justify  or  ex- 
tenuate questionable  acts  or  transactions,  must  be  equally  excluded,  since 
it  is  not  'reasonable'  under  §  60  or  §  64  to  charge  the  estate,  to  the  detriment 
of  creditors,  for  services  in  extricating  or  endeavoring  to  extricate  or  shield 
the  bankrupt  from  difficulties  caused  by  his  own  questionable  conduct." 

Whether,  if  the  bankrupt  is  in  contempt,  his  attorney's  fees  should 
be  allowed  him,  the  application  therefor  being  in  his  own  right,  has  not 
been  decided,  but  it  has  been  decided  that  if  the  application  were  made 
prior  to  the  misconduct,  the  attorney's  fees  may  be  allowed,  the  attorney 
in  no  wise  participating  in  the  misconduct. 

In  re  Mayer,  4  A.  B.  R.  339,  101  Fed.  695  (D.  C.  Wis.):  "The  bankrupt  is 
in  contempt,  and  clearly  cannot  move  the  court  for  any  matter  of  indulgence 
until  he  has  cleared  his  contempt.  Hovey  v.  Elliott,  167  U.  S.  409,  436,  17  Sup. 
Ct.  841,  42  L,.  Ed.  315.  Whether  this  general  rule  would  exclude  him  from 
invoking  subsequently  the  benefits  secured  by  statute  of  an  allowance  for  his 
attorney  is  a  question  not  presented  on  this  record,  for  the  reason  that  the 
.■■pplication  was  made  and  the  attorney's  services  were  rendered  before  the 
occurrence  of  the  contempt;  and  it  is  undoubted,  both  from  the  circumstances 
of  the  case  and  the  reputation  of  his  attorneys  at  this  bar,  that  they  were  in  no 
manner  privy  to  the  disobedience  of  the  final  order  of  the  court.  To  the 
extent  that  such  services  were  rendered  within  the  intent  of  the  statute,  the  sub- 
sequent misconduct  of  the  bankrupt,  without  fault  on  the  part  of  the  attorneys, 
cannot  serve  to  preclude  the  allowance  of  a  fee." 

Obiter,  In  re  Christianson,  23  A.  B.  R.  710,  175  Fed.  867  (D.  C.  N.  C.) : 
"It   cannot   include    services   performed   in   an   attempt   to   aid   the   bankrupt   in 
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cheating  his  creditors,  or  evading  any  of  the  provisions  of  the  act  intended 
for  their  protection." 

But  where  the  attorney  was  not  privy  to  the  bankrupt's  misconduct,  he 
should  not  be  denied  a  reasonable  fee  for  services  not  aiding  in  the  mis- 
conduct.'^ 

§  2086.  For  Attendance  at  Bankrupt's  Examination. — Bankrupt's 
attorney  fees  for  attendance  on  the  bankrupt's  own  examination  are  allow- 
able. It  has  been  contended  that  the  bankrupt  should  not  be  entitled  to 
reimbursement  of  his  attorney's  fees  for  the  attorney's  presence  at  the 
bankrupt's  general  examination,  on  the  theory  perhaps  that  all  the  bank- 
rupt has  to  do  on  his  general  examination  is  to  testify  to  the  truth  and 
that  he  needs  no  attorney  to  help  him  do  that.®''  The  practice,  however, 
is  the  other  way;  and  attorney's  fees  for  attendance  at  the  bankrupt's  ex- 
amination are  customarily  allowed.^® 

In  re  Duran  Mercantile  Co.,  29  A.  B.  R.  450,  199  Fed.  961  (D.  C.  N.  Mex.) : 
"The  next  claim  is  for  attending  the  bankrupt  on  several  days  before  the  ref- 
eree. The  court  deems  this  attendance,  if  really  for  any  great  length  of  time, 
as  largely  unnecessary.  There  is  nothing  to  show,  either  from  the  record  or 
from  the  oral  testimony,  that  there  was  any  attack  made  upon  the  good  faith 
of  these  bankrupts.  Their  presence  before  the  referee  was  purely  for  the  in- 
formation of  creditors.  Presence  of  their  counsel  was  hardly  necessary,  unless, 
perhaps,  for  the  first  day,  because  all  they  had  to  do  was  to  tell  what  they 
knew  about  the  business,  and,  if  their  failure  was  an  honest  one,  no  advice 
was  necessary  as  to  how  to  tell  the  truth.  In  this  class  of  cases  the  court  will 
consider,  unless  exceptional  circumstances  are  shown,  that  an  allowance  of  $25 
for  assistance  by  the  attorney  to  the  bankrupt  rendered  before  the  referee  is 
reasonable,  and  that  will  be  allowed  in  this  case." 

In  re  Lane  Lumber  Co.,  30  A.  B.  R.  749,  206  Fed.  780  (D.  C.  Idaho):  "The 
magnitude  of  the  item,  if  not  startling,  at  least  challenges  our  attention,  and 
gives  sharp  emphasis  to  the  inquiry  whether  it  is  contemplated  by  the  Bank- 
ruptcy Act  that  estates  shall  be  burdened  with  the  expense  of  furnishing  a 
legal  attendant  for  the  bankrupt  while  he  is  present  pursuant  to  an  order  of  the 
court  at  the  first  meeting  of  creditors,  and  sessions  of  the  court,  either  to  give 
information  or  to  submit  to  examination  under  oath.  While  contingencies 
doubtless  may  arise  where  the  assistance  of  counsel  may  be  reasonably  re- 
quired, it  is  thought  that  there  is  no  presumption  of  such  need,  and  that  ordi- 
narily attorney's  fees  for  such  services  are  not  chargeable  against  the  estate. 
*  *  *  In  the  great  majority  of  cases  I  can  see  no  reason  why  the  bankrupt 
should  have  the   assistance  of  counsel  in  the  performance  of  the   simple   duty 

96.  In  re  Mayer,  4  A.  B.  R.  238,  101  4  A.  B.  R.  241,  101  Fed.  695  (D.  C. 
Fed.  695  (D.  C.  Wis.).  Wis.);  In  re  Michel,  1  A.  B.  R.  665,  95 

97.  In  re  Hammel    and  Hofman,    31       Fed.  803  (D.  C.  Wis.);  In  re  Anderson, 

A.  B.  R.  672,  211  Fed.  238  (D.  C.  N.  4  A.  B.  R.  645,  103  Fed.  854  (D.  C.  S. 
Y.),  wherein  the  court  says  that  a  C);  In  re  [K.  L.]  Wong,  30  A.  B.  R. 
bankrupt,    in    the    ordinary    case,    does       125  (D.  C.  Hawaii). 

not    need  an  attorney   to  attend  at  the  Impliedly,    In  re  Adler  &  Co.,    21  A. 

hearing  of  his  discharge  or  at  the  first  B.    R.   302,   170   Fed.   634    (D.   C.   La.), 

meeting.  wherein    the  court  even    refused  to  al- 

98.  See  ante,  "Discovering  Assets,''  low  the  bankrupt's  attorney  to  be  pres- 
§§  1573,  1574.     In  re  Stratemeyer,  14  A.  ent. 

B.  R.  121  (D.  C.  Hawaii);  In  re  Mayer, 
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required,  or  the  burden  of  fees  therefor  imposed  upon  the  estate.  Quite  ob- 
viously the  purpose  of  requiring  the  attendance  of  the  bankrupt  is  that  he  may 
give  information,  either  voluntarily  or  under  oath,  touching  any  matter  which 
may  affect  the  administration  and  the  settlement  of  the  estate.  He  has  no 
obligation  except  to  disclose  facts  within  his  knowledge.  He  attends  pri- 
marily as  a  witness,  and  there  is  ordinarily  no  more  reason  why  he,  as  a  wit- 
ness, should  have  the  protecting  care  of  attendant  counsel,  than  that  any  other 
witness  under  any  other  circumstances  should  have  such  protection.  It  is  to 
be  guarded  against  unwittingly  or  inadvertently  doing  or  saying  something 
which  might  be  prejudicial  to  his  right  to  a  discharge  in  bankruptcy;  if  he  is 
willing  frankly  to  disclose  the  facts,  he  can,  as  a  rule,  suffer  no  prejudice.  But 
here  even  that  consideration  is  of  little  moment,  for  no  one  can  be  greatly 
concerned  in  the  question  whether  or  not  a  corporation  shall  be  discharged,  or 
in  opposing  such  discharge.  Nor  could  there  here  arise  any  question  touching 
the  matter  of  exemptions,  for  a  corporation  is  not  entitled  to  exemptions.  Or- 
dinarily, why  should  not  the  bankrupt  put  himself  at  the  service  of  the  trustee, 
who  is  presumably  not  antagonistic,  and  who  should  not,  and  presumably  does 
not  have  any  motive  or  incentive  to  injure  him  or  prejudice  him  in  any  of  his 
rights?  Instead  of  laying  the  facts  before  counsel  especially  employed  by  him, 
why  should  he  not  disclose  them  directly  to  the  trustee  or  the  attorney  for  the 
trustee? 

"If  it  were  shown  that  the  trustee  and  his  attorney  were  disposed  unjustly 
to  attack  him  or  to  treat  him  unfairly,  possibly  he  should  have  the  assistance  of 
counsel,  but  ordinarily  it  may  be  assumed  that  if  any  such  disposition  were 
shown  the  referee  or  judge  would  check  it  and  see  that  his  rights  were  pro- 
tected while  acting  as  a  witness  or  informant,  as  the  court  will  protect  a  wit- 
ness against  wrong  or  abuse  in  any  other  case  or  proceeding  in  which  he  ap- 
pears in  obedience  to  process." 

Compare  In  re  Kross,  3  A.  B.  R.  187,  96  Fed.  816  (D.  C.  N.  Y.) :  "Ordinarily  I 
cannot  regard  attendance  by  counsel  for  the  bankrupt  at  all  the  various  examina- 
tions as  necessary.  The  restraints  on  discharge  being  confined  to  acts  either 
criminal  or  most  plainly  fraudulent  and  wrong,  the  honest  and  straightforward 
debtor  has  rarely  need  of  'counsel,'  unless  falsely  attacked,  when  professional  aid 
may  become  proper  and  necessary,  and  should  then  be  compensated.  There 
is  often,  however,  too  much  interference  and  objection  by  the  bankrupt's  at- 
torney in  the  ordinary  examination  in  behalf  of  creditors,  which  operates  in 
every  way  injuriously.     'Services'   of  this  kind  should,   of  course,   be   ignored." 

§  2087.  Whether  Fees  Allowable  for  Petition  for  Discharge,  etc. 

— It  would  seem,  on  reason,  perhaps,  that  no  attorney's  fees  should  be  al- 
lowed in  involuntary  cases  for  preparing  the  petition  for  discharge  nor  for 
defending  the  same,  if  it  be  attacked  by  creditors.®^ 

In  re  Duran  Mercantile  Co.,  29  A.  B.  R.  ^50,  199  Fed.  961  (D.  C.  N.  Mex.) : 
■"Now,  the  discharge  of  a  bankrupt  is  a  collateral  matter.  If  he  does  not  care 
to  be  discharged,  he  need  never  be,  and  in  that  event  the  estate  will  neverthe- 
less be  closed.     His  discharge  is  of  no  relevancy  to  the  creditors.    It  is  a  matter 

99.  In  re  Averill,  1  N.  B.  N.  544  (Ref.  re  Gillardon,  26  A.  B.  R.  103,  187  Fed. 

Ohio,    affirmed    by   D.    C).      Compare,  289   (D.   C.   Pa.). 

inferentially  contra,  In  re  Rosenthal  &  Contra,  though   obiter,   since  not  al- 

Lehman,  9  A.   B.   R.  628,  130   Fed.   848  lowed  under  the   circumstances   in  this 

(D.  C.  Mo.).     Contra,  In  re  Hitchcock,  case.  In  re  [K.  L.]  Wong,  30  A.  B.  R. 

17     A.     B.     R.     664     (D.     C.     Hawaii).  125   (D.  C.  Hawaii). 

Obiter,  In  re  O'Hara,  21  A.  B.  R.  508,  As  to  rule  in  voluntary  bankruptcies, 

171  Fed.  290  (D.  C.  Pa.).     Compare,  In  see  post,  §  2090. 
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that  concerns  him  and  his  future,  not  the  estate.  I  think,  therefore,  that  the 
cost  for  this  is  not  to  be  allowed  as  part  of  the  compensation  of  the  attorney 
for  the  bankrupt,  and  it  will  be  accordingly  disallowed."  [This  case  was  even  a 
voluntary  case,   apparently.] 

Analogously  (voluntary  case),  In  re  Brundin,  7  A.  B.  R.  298  (D.  C.  Minn.): 
"It  will  be  observed  from  the  language  of  the  act  above  quoted  that  the  only 
allowance  of  attorney's  fees  is  as  part  of  'the  cost  of  administration.'  It  fol- 
lows that  services  of  an  attorney  not  connected  with  the  administration  of  the 
estate  are  not  to  be  paid  out  of  the  estate.  The  administration  of  the  estate 
includes  the  proceedings  from  the  petition  until  the  estate  is  reduced  to  money, 
and  the  dividends  paid  and  the  estate  closed.  Then  the  administration  ends. 
In  involuntary  cases  it  will  be  observed  that  no  allowance  is  made  to  the  bank- 
rupt for  attorney's  services  in  resisting  the  petition,  but  only  while  performing 
the   duties   required  by  the   act.     *     *     * 

"The  discharge  of  the  bankrupt,  while  it  will  affect  his  personal  rights  and 
obligations,  and  the  rights  of  his  creditors,  does  not  in  any  way  affect  the  ad- 
ministration of  his  estate  in  the  court  of  bankruptcy.  It  can  neither  add  nor 
take  away  a  dollar  from  that  estate.  The  trustee,  who  administers  the  estate, 
and  the  referee,  under  whose  charge  and  direction  this  is  done,  have  nothing 
to  do  with  the  discharge  of  the  bankrupt.  The  bankrupt  may  apply  for  his 
discharge  at  the  end  of  one  month  after  the  adjudication,  and  before  the  ad- 
ministration has  passed  its  preliminary  stage,  or  postpone  that  matter  till  the 
lapse  of  nearly  a  year — perhaps  -months  after  the  administration  is  ended  and 
the  estate  closed.  The  fact  that  the  act  requires  him  to  attend  the  hearing 
upon  his  application  for  discharge  is  a  regulation  concerning  the  matter  of 
discharge  alone,  which,  although  a  proceeding  in  bankruptcy,  is  for  the  benefit 
of  the  bankrupt  only,  and  has  nothing  to  do  with  the  administration  of  the 
estate. 

"If,  by  reason  of  the  opposition  of  some  creditor,  the  services  of  any  attorney 
may  be  necessary  for  the  bankrupt,  that  is  his  individual  concern,  and  neither 
reason  nor  anything  in  the  act  suggests  that  the  estate  be  depleted  to  furnish 
him  counsel,  at  the  cost  of  his  creditors.  Should  counsel  fees  be  allowed  for 
services  in  this  case,  it  must  be  for  the  reason  that  they  should  be  allowed 
in  every  case  where  employed,  and  would  lead  to  the  abuse  of  needless  employ- 
ment. They  would  also  have  to  be  paid  from  the  estate  as  well  where  the  bank- 
rupt has  committed  acts  which  will  prevent  his  discharge  as  in  the  cases  where 
discharge  is  granted." 

Inferentially,  In  re  Mayers,  4  A.  B.  R.  238,  1101  Fed.  695  (D.  C!  Wis.):  "The 
test  for  compensation  out  of  the  estate  is  whether  the  service  is  rendered  in  the 
performance  of  the  bankrupt's  duty  in  aid  of  the  estate  and  its  administration, 
and  not  whether  the  bankrupt  stands  in  need  of  the  service  of  counsel  for  his 
personal  benefit  and  protection  in  any  of  the  proceedings.  No  sanction  appears 
in  any  of  the  provisions  for  an  allowance  in  the  last  mentioned  view,  and  its 
adoption  would  violate  the  general  consistency  of  the  act  for  securing  economy 
in  administration.  Indeed,  the  policy  of  compensating  counsel  assigned  by  the 
courts  to  aid  needy  defendants  in  criminal  prosecutions  has  never  been  adopted 
by  Congress,  and  it  would  seem  anomalous  to  impose  the  burden  of  such  defense 
of  a  bankrupt  on  the  creditors.  The  opinion  recently  handed  down  in'  the 
Circuit  Court  of  Appeals  for  this  circuit  (In  re  Curtis  [4  Am.  B.  R.  17],  100 
Fed.  -784),  is  well  in  point,  both  for  a  general  rule  of  construction  to  be  ap- 
plied to  the  act  in  reference  to  expenses  and  for  its  interpretation  of  the  analo- 
gous allowance  in  the  same  connection  of  an  attorney's  fee  to  the  petitioning 
creditors  in  involuntary  cases.  It  is  held  to  be  limited  strictly  'to  the  service 
rendered    in    procuring   the    adjudication.'      On    the    construction    indicated,    the" 
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services  rendered  in  preparing  the  schedules,  and  in  attendance  on  the  examina- 
tion of  the  bankrupt  before  the  referee  pursuant  to  the  order,  are  entitled  to 
an  allowance.     All  other  claims  are  rejected,  including  that  for  'retainer.'  " 

But  compare,  contra,  although  the  case  is  not  closely  reasoned  upon  this  par- 
ticular point.  In  re  Kross,  3  A.  B.  R.  187,  96  Fed.  816  (D.  C.  N.  Y.) :  "I  am  not 
prepared  to  say,  however,  that  services  as  counsel  in  aid  of  the  bankrupt  in 
litigations  over  his  discharge  are  to  be  wholly  excluded,  when  such  aid  has 
become  necessary  without  the  fault  or  misconduct  of  the  bankrupt  himself. 
Considering  that  all  attorneys  in  this  country  are  counselors  also,  and  that 
the  latter  term  is  used  in  §  60,  I  should  not  be  inclined  to  construe  the  words 
'attorney's  fee'  in  §  64  in  the  narrowest  and  strictest  sense,  so  as  to  exclude 
necessarily  such  services'  by  counsel  as  were  really  required.  But,  for  obvious 
reasons,  claims  on  this  ground  should  be  admitted  only  most  sparingly  and 
with  great  caution  and  they  should  be  confined  to  services  during  the  bank- 
ruptcy proceedings  itself,  excluding  previous  consultations  or  advice,  as  well 
as  all  unnecessary  attendance  as  'counsel'  in  the  course  of  the  proceedings." 
[This  case  must  have  been  a  case  of  voluntary  bankruptcy,  bankrupt's  attorney's 
fees  in  vvhich  are  allowable  "as  the  court  may  direct;"  for  certainly  in  involun- 
tary bankruptcies  the  words  of  the  statute  are  plain  enough  that  the  allowance 
must  be  confined  to  services  necessary  to  assist  the  bankrupt  to  perform  his 
statutory  duties — it  being  no  part  of  his  statutory  duties  to  file  his  petition  for 
discharge.] 

It  would  seem  to  be  undoubtedly  improper  to  allow  attorney's  fees  for 
filing  or  defending  the  petition  for  discharge  in  involuntary  cases;  for 
it  is  not  one  of  the  bankrupt's  duties  to  file  such  petition  nor  to  defend  it. 
The  law  simply  grants  him  the  privilege  of  a  discharge— it  is  not  a  "duty."  ^ 

But,  perhaps  the  bankrupt  should  be  allowed  for  necessary  attorney's 
fees  while  in  attendance  at  the  hearing  upon  his  application  for  discharge, 
such  attendance  being  one  of  his  statutory  duties.^  What  services  would 
be  embraced  within  those  rendered  necessary  by  such  required  attendance 
does  not  seem  to  have  been  determined.  It  would  be  strange,  indeed,  if 
creditors  should  have  to  pay  for  the  bankrupt's  attorney's  services  in  de- 
fending the  petition  for  discharge. 

§  2087^.  Fees  for  Services  in  Connection  with  Composition 
Proceedings. — An  application  to  confirm  a  composition  is  not  a  part  of 
the  administration  of  the  estate,  and,  therefore,  the  bankrupt  cannot  re- 
cover from  the  estate  after  denial  of  confirmation  of  the  composition  the 
sums  paid  to  his  attorneys  in  such  proceedings.* 

§  2088.  No  Allowance  for  Bankrupt's  Admission  in  Writing  of 
Inability  to  Pay  Debts,  etc.,  nor  for  Services  in  Aid  of  Adjudica- 
tion; nor  in  Contests  over  Exemptions. — No  attorney's  fees  should  be 

1.  Contra,  and  that  they  may  be  al-  2.  In  re  Mayer,  4  A.   B.   R.  238,   101 

lowed    for    discharge    petition,    In    re  Fed.   695    (D.   C.   Wis.);    In   re   Strate- 

Stratemeyer,   14  A.   B.   R.   121    (D.   C.  meyer,  14  A.  B.  R.  121  (D.  C.  Hawaii). 

Hawaii).     But   compare.   In  re   Kross,  Contra,  In  re  Hammel  and  Hofman,  31 

3  A.  B.  R.  187,  96  Fed.  819   (D.  C.  N.  A.    B.    R.    672,    211    Fed.    338     (D.    C. 

Y.).     However,  it  is  evident  this  was  a  N.  Y.). 

voluntary    bankruptcy,    not    an    invol-  3.  In  re  Fogarty,  26  A.  B.  R.  568,  187 

untary  one.  Fed.  773  (C.  C.  A.  Wis.). 
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allowed  for  services  rendered  the  bankrupt  in  a  contest  over  his  exemp- 
tions, *  nor  for  services  pertaining  to  the  adjudication;  ^  nor  for  services 
pertaining  to  the  trustee's  suits  to  set  aside  conveyances  made  by  the  bank- 
rupt, nor  pertaining  to  negotiations  for  compromises  thereof ;  ^  nor  for 
services  pertaining  to  an  order  of  sale  of  real  estate;  nor  to  questions  of 
the  bankrupt's  ownership  of  personal  property^ 

In  re  Castleberry,  16  A.  B.  R.  430,  143  Fed.  1031  (D.  C.  Ga.) :  "Legal  services 
to  a  bankrupt  in  having  his  exemptions  allowed  is  a  matter  between  the  bank- 
rupt and  his  attorneys." 

In  re  O'Hara,  21  A.  B.  R.  508,  171  Fed.  390  (D.  C.  Pa-.):  "There  was  consider- 
able controversy  over  the  exemption,  including  a  hearing  before  the  referee 
and  an  appeal  to  the  court;  and  although  the  claim  in  both  instances  was  dis- 
allowed, it  may  well  be,  that,  as  between  the  bankrupt  and  his  attorney,  the 
amount  now  asked  for  was  fully  earned.  But  the  Bankruptcy  Act  only  pro- 
vides, §  64b,  3,  for  payment  out  of  the  estate  of  'one  reasonable  attorney's  fee 
*  *  *  for  professional  services  actually  rendered  *  *  *  to  the  bankrupt 
in  involuntary  cases  while  performing  the  duties  herein  prescribed;'  evidently 
referring  to  those  previously  enumerated  in  §  7a.  In  re  Woodard,  3  Am.  B. 
R.  693,  95  Fed.  955;  In  re  Payne,  18  Am.  B.  R.  193,  151  Fed.  1018.  These  are 
duties  which  aid  in  the  settlement  of  the  estate,  which  is  no  doubt  the  reason 
for  the  allowance  to  counsel,  and  among  them  the  endeavor  to  secure  for  the 
bankrupt  his  exemption  claim  is  not  one.  In  re  Castleberry,  16  Am.  B.  R.  430, 
143  Fed.  1021.  The  same  is  true  where  the  services  have  to  do  with  obtaining 
a  discharge;  which  shows  the  principle  involved.  In  re  Brundin,  7  Am.  B.  R. 
296,  113  Fed.  306.  The  exceptions  are  overruled,  and  the  action  of  the  referee 
is  affirmed." 

But  services  in  the  preparation  of  his  schedule  of  exempted  property,  are 
to  be  allowed  for,  for  such  preparation  is  one  of  the  bankrupt's  duties.* 

§  2089.  Bankrupt's  Attorney's  Fee  More  Discretionary  in  Volun- 
tary than  in  Involuntary  Cases. — The  fee  allowable  to  the  bankrupt's 
attorney  is  more  discretionary  in  voluntary  cases  than  in  involuntary  cases.*' 

In  purely  voluntary  cases  it  may  be  allowed  as  the  court  may  see  fit.^* 

In  re  Burrus,  3  A.  B.  R.  396,  97  Fed.  926  (D.  C.  Va.):  "The  only  provision  of 
the  Bankruptcy  Act  regulating  the  amount  to  be  allowed  and  paid  out  of  the  es- 
tate as  an  attorney's  fee  in  cases  of  voluntary  bankruptcy  is  found  in  §  64b,  which 
provides  for  one  'reasonable  fee,'  irrespective  of  the  number  of  attorneys  em- 
ployed. This  section  evidently  intended  to  and  does  vest  solely  in  the  sound 
discretion  of  the  court  the  amount  to  be  allowed  under  the  circumstances  of 
each  case." 

4.  In  re  Stratemeyer,  14  A.  B.  R.  120  8.  See  ante,  §§  461,  477. 

(D.  C.  Hawaii).  9.  In  re   [K.  L.]   Wong,  30  A.  B.  R. 

But  compare.  In  re  Christiansen,  23  135    (D.    C.    Hawaii).      Contra,    In    re 

A.  B.  R.  710,  175  Fed.  867  (D.  C.  N.  C),  Beck,   1  A.  B.  R.  535,  93  Fed.  889   (D. 

also  quoted  at  §  2079.  C.    Iowa);   contra.    In   re   Stotts,   1   A. 

5.  In  re  Stratemeyer,  14  A.  B.  R.  120  B.  R.  641,  93  Fed.  438  (D.  C.  Iowa). 
(D.  C.  Hawaii).  10.  Bankr.  Act,  §  64   (b)    (3);   In  re 

6.  In  re  Stratemeyer,  14  A.  B.  R.  120  Smith,  5  A.  B.  R.  562,  108  Fed.  39  (D. 
(D    C.   Hawaii).  C.  N.  Car.);  In  re  Keller,  31  A.  B.  R. 

7.  In  re  Stratemeyer,  14  A.  B.  R.  120  51,  207  Fed.  118  (D.  C.  N.  Y.). 
(D.  C.  Hawaii)..     , 
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In  re  Morris, -11  A.  B.  R.  145,  125  Fed.  841  (D.  C.  N.  Car.):  "This  court  has, 
by  rule,  fixed  the  maximum  fee  in  -Voluntary  proceedings,  where  there  is  no 
unforeseen  litigation  or  extraordinary  services,  at  $50." 

§  2090.  Test  in  Voluntary  Cases,  in  General. — The  test,  in  volun- 
tary cases,  in  general  is  that  the  services  be  rendered  in  assisting  the  bank- 
rupt to  perform  his  statutory  duties  and,  in  addition,  such  other  services 
may  be  allowed  for  as  are  beneficial  to  creditors,  rendered  before  any 
receiver,  trustee  or  marshal  is  in  charge. 

Thus,  in  voluntary  cases,  the  bankrupt  should  be  allowed  for  legal  services 
rendered  to  him  while  he  is  in  the  performance  of  his  statutory  duties,  as 
in  involuntary  cases. ^^ 

In  re  Duran  Mercantile  Co.,  29  A.  B.  R.  450,  199  Fed.  961  (D.  C.  N.  Mex.) : 
"The  wording,  of  the  statute — Bankruptcy  Act,  §  64b  (3) — is  'for  cost  of  admin- 
istration,' including  an  attorney's  fee  for  one  attorney  for  the  bankrupt  in  vol- 
untary cases.  When,  therefore,  we  look  at  the  attorney's  fee,  we  must  look 
at  it  in  the  light  of  the  question  as  to  whether  or  not  it  is  'cost  of  administra- 
tion;' that  is,  whether  the  services  rendered  went  to  the  benefit  of  the  estate  or- 
the  progress  of  the  administration  of  the  estate." 

In  re  Terrill,  4  A.  B.  R.  625,  103  Fed.  781  (D.  C.  Vt.) :  "This  is  a  voluntary 
case,  and  the  law  refers  to  what  services  are  actually  rendered  by  an  attorney 
for  the  bankrupt,  in  assisting  him  about  what  the  law  requires  him  to  do,  such 
as  preparing  the  petition  and  schedules." 

Attorney's  fees  are  allowable  for  preparing  the  voluntary  petition  for 
adjudication  and  schedules  and  for  attendance  in  procuring  adjudication.^^ 

And  in  addition  thereto,  as  above  stated,  he  should  be  allowed  for  such 
other  services  as  are  beneficial  to  the  estate,  rendered  before  any  receiver 
or  trustee  or  other  officer  is  placed. in  charge  of  the  estate. ^^ 

In  re  Kross,  3  A.  B.  R.  190,  96  Fed.  819  (D.  C.  N.  Y.) :  "I  have  already  stated 
the  general  nature  of  the  services  which  I  think  are  designed  to  be  covered  by 
the  allowance.  In  voluntary  cases  they  are  such  as  are  indispensable  to  enable 
the  bankrupt  properly  to  bring  his  case  into  bankruptcy,  surrender  his  estate 
and  perform  his  duties  for  the  benefit  of  creditors  on  the  one  hand,  and  to  receive 
his  discharge  if  entitled  to  it,  on  the  other.  Section  64  speaks  only  of  an  attor- 
ney's fee;  while  §  60,  subd.  d,  uses  the  word  'counselor'  also.  The  services 
contemplated  by  both  are  doubtless  for  the  most  part  those  of  an  attorney 
only,  as  distinguished  from  the  services  of  'counsel.'  They  include  the  prepara- 
tion of  the  nefcessary  legal  papers,  procuring  the  adjudication  and  reference, 
bringing  the  debtor  before  the  referee  for  such  subsequent  proceedings  as  may 
be  required,  making  in  due  time  the  application  for  discharge,  attendance  be- 
fore the  judge  and  referee,  as  may  be  needful,  and  throughout  the  proceedings 
keeping  himself  informed  of  their  progress  and  giving  such  attention  to  the  es- 
sential steps  in  the  bankrupt's  behalf  as  will  secure  to  him  a  regular  and  valid 
discharge.     These  are  the  ordinary  attorney's  duties.'' 

11.    In   re   Duran   Mercantile   Co.,   39  Instance,   In  re  Duran   Mercantile  Co., 

A.   B.   R.   450,  199   Fed.   961   (D.   C.   N.  29  A.  B.  R.  450,  199  Fed.  961  (D.  C.  N. 

Mex.).  Mex.). 

la.  In  re  Hitchcock,  17  A.  B.  R.  664  13.   Obiter,   In  re    [K.  L.l    Wong,   30 

(D.    C.   Hawaii).     Contra,    In   re   Beck  A.  B.  R.  125   (D.  C.  Hawaii). 
1  A.  B.  R.  S35,  92  Fed.  889  (D.  C.  Iowa). 
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Thus,  he  may  be  allowed  for  services  in  securing  a  stay  order  against 
the  prosecution  of  a  pending  attachment  suit. 

In  re  Duran  Mercantile  Co.,  29  A.  B.  R.  450,  199  Fed.  961  (D.  C.  N.  Max.): 
"Now,  as  to  the  next  item,  the  matter  of  the  stay  order  secured  against  the 
attachment  proceedings  brought  by  one  of  the  creditors  in  the  District  Court 
of  Torrance  county,  the  court's  view  is  that  this  is  compensated  properly  out 
of  the  estate.  It  goes  to  the  administration  of  the  estate  that  this  suit  should 
be  arrested;  otherwise,  the  assets  of  the  estate  will  be  diverted,  and  not  applica- 
ble to  this  proceeding." 

Also  for  procuring  a  reduction  of  taxes  that  would  otherwise  have  been 
a  preferred  claim  upon  the  assets  and  which  could  not  have  been  as  ad- 
vantageously reduced  by  the  trustee  or  receiver  as  by  the  bankrupt. i* 

Probably,  though  the  cases  are  not  in  harmony  on  the  point,  the  bank- 
rupt estate  ought  not  to  pay  the  expense,  in  a  voluntary  case,  of  the  bank- 
rupt's getting  his  discharge,  inasmuch  as  the  estate  is  in  no  wise  benefited 
thereby  and  as  the  bankrupt,  at  the  time  of  applying  for  discharge,  has 
presumably  gathered  enough  of  a  new  estate  to  enable  him  to  defray  the 
expense  of  procuring  his  discharge.!^  Such  is  the  undoubted  rule  in  invol- 
untary cases,  as  we  have  seen.^^a 

And  services  really  rendered  in  the  interest  of  a  preferred  creditor, 
especially  those  rendered  after  the  bankrupt's  death,  should  not  be  charged 
against  the  estate  as  part  of  the  bankrupt's  allowance  for  attorney's  fees.^' 

§  2091.  Preliminary  Consultations  May  Be  Charged  for,  in  Vol- 
untary Cases. — Consultations  in  reference  to  the  filing  of  the  bankruptcy 
petition  and  the  preparation  of  the  schedules  may  be  charged  for,  in  vol- 
untary cases. 1''' 

In  re  Kross,  3  A.  B.  R.  187,  96  Fed.  819  (D.  C.  N.  Y.):  "In  voluntary  cases, 
the  same  schedules  are  required  to  accompany  the  petition,  and  ordinarily 
bankrupts  are  unable  to  prepare  such  papers  properly,  or  to  comply  with  the 
rules  and  orders  pertaining  thereto,  except  by  the  aid  of  a  professional  attor- 
ney. This  clause  of  paragraph  3,  therefore,  indicates  the  general  nature  of  the 
services  for  which  a  fee  is  designated  to  be  allowed,  viz.,  those  professional 
services  which  presumably  are  necessary  and  indispensable  to  the  bankrupt  to 
enable  him  to  perform  the  duties  required  of  him  by  the  act  for  the  benefit  of 
creditors  on  the  one  hand,  or  to  secure  his  own  correlative  right  to  discharge 
on  the   other." 

14.  In  re  Duran  Mercantile  Co.,  29  16.  In  re  Terrill,  4  A.  B.  R.  625,  103 
A.  B.  R.  450,  199  Fed.  961  (D.  C.  N.  Fed.  781  (D.  C.  Vt.).  But  compare,  In 
Hex.).                                                                      re  Beck,  1  A.  B.  R.  535,  92  Fed.  889  (D. 

15.  Compare,  §  2079.  In  re  Aver-  C.  Iowa),  in  which  the  court  held  the 
ill,  1  N.  B.  N.  544  (Ref.  Ohio,  af-  bankrupt,  in  voluntary  cases,  to  be  en- 
firmed  by  D.  C.) ;  In  re  Brundin,  titled  to  attorney's  fees  only  for  pre- 
7  A.  B.  R.  296,  112  Fed.  306  (D.  C.  serving  the  estate  before  the  appoint- 
Minn.).      But    compare,    contra,    In  re  ment  of  trustee. 

Kross,  3  A.  B.  R.  187,  96  Fed.  819   (D.  17.   In  re  Averill,  1   N.   B.   News   544 

C.  N.  Y.).  Also,  compare  contra,  In  re  (Ref.  Ohio,  affirmed  by  D.  C);  contra, 

Christiansen,  23  A.  B.  R.  710,  175  Fed.  In  re  Beck,  1  A.  B.  R.  535,  92  Fed.  889 

867  (D.  C.  N.  C),  quoted  at  §  2079.  (D.   C.   Iowa);   contra,   In  re  Stotts,   1 

15a.    Compare  ante,  §  2087.  A.  B.  R.  641,  93'  Fed.  438  (D.  C.  Iowa). 
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§  2092.  Application  for  Receiver  or  Other  Provisional  Remedy 
Allowed  for. — Applications  for  the  appointment  of  a  receiver,  or  injunc- 
tion, and  other  legal  steps  necessary  to  be  taken  before  a  trustee  is  elected 
by  creditors,  in  caring  for  the  estate,  may  be  allowed  for.^* 

However,  one  case  holds  that  the  attorney's  fees  should  not  as  a  rule 
be  allowed  for  mere  consultations — that  they  are  tO'  be  allowed  for  services 
as  attorney  rather  than  as  counsel,  although  in  some  instances  counsel 
fees  might  be  allowed.i^  And  another  case  holds  it  discretionary  with 
the  court  in  voluntary  cases  to  refuse  to  allow  bankrupt's  attorney's  fees 
to  be  paid  out  of  fraudulently  conveyed  property  that  has  been  recovered 
by  the  trustee.^*' 

§  2093.  Only  One  Fee  to  Be  Allowed. — Only  one  reasonable  attor- 
ney's fee  shall  be  allowed  ;2i  even  though  it  be  in  a  partnership  case  and 
each  partner  have  his  own  attorney.^^ 

§  2094.  Bankrupt  Paying  Attorney  in  Advance. — The  bankrupt, 
both  in  voluntary  and  involuntary  bankruptcies,  may  pay  his  attorney  in 
advance  of  the  filing  of  the  bankruptcy  petition,  for  services  rendered  or 
to  be  rendered  in  the  proposed  bankruptcy.^^  And  such  prepayment  is 
neither  a  preference  nor  fraudulent  conveyance.^* 

In  re  Wood  &  Henderson,  310  U.  S.  346,  30  A.  B.  R.  1:  "This  is  not  a  case 
of  a  preference,  where  part  of  the  estate  is  transferred  to  a  creditor  so  as  to 
give  to  him  more  of  the  estate  than  to  others  of  the  same  class,  under  §  60  (a) 
of  the  Bankruptcy  Act.  Nor  is  it  a  case  of  a  fraudulent  conveyance  under 
§  67.  It  is  a  transfer  in  consideration  of  future  services  to  be  reduced  if  found 
unreasonable  in  amount." 

§  2095.  All  Payments  to  Attorney  in  Contemplation  of  Bank- 
ruptcy Governed  by  §  60   (d). — All  payments  made  before  bankruptcy 

18.  In  re  Burrus,  3  A.  B.  R.  397,  97  23.  Impliedly,  Bankr.  Act,  §  60  (d). 
Fed.  936  (D.  C.  Va.).  Impliedly,   Schedule   B.    (4). 

19.  In  re  Kross,  3  A.  B.  R.  187,  96  Bankrupt's  Attorney,  Employed  by 
Fed.  816  (D.  C.  N.  Y.),  quoted  ante,  §  Trustee  on  Re-Opening  of  Estate, 
3087.                                           ■  to  Collect  Old  Judgment  Obtained  by 

20.  In  re  O'Connell,  3  A.  B.  R.  432,  Him  before  the  Bankruptcy,  Held  to 
98  Fed.  Rep.  83  (D.  C.  N.  Y.).  Have   No   Lien   on  Amount   Collected 

21.  Bankr.  Act,  §  64  (b).  In  re  Esch-  for  Services  Rendered  before  Bank- 
wege  &  Cohn,  8  A.  B.  R/  283  (Ref.  ruptcy.  —  Bankrupt's  attorney  em- 
N.  Y.).  ployed    by    the    trustee    to    collect    an 

Assessing     Damages    on    Petitioning  old  judgment   obtained  by  him  before 

Creditor's  Bond-Rule  Does  Not  Apply.  the  bankruptcy  but  for  which  he  pre- 

— Of  course,  the  rules  herein  laid  down  sented   no    claim    for   fees   against   the 

apply    only    to    allowances    out    of   the  estate   has   been   held   to   have   no   lien 

bankrupt   estate.      Where   the   petitioning  on   the   amount   collected   nor   right  to 

creditors  are  defeated  and  no  adjudica-  retain    the    same    for    the    fees    earned 

tion  takes  place,  the  court,  in  assessing  before    the    bankruptcy.      In    re    Blum, 

damages    upon    the    petitioning    credit-  28   A.    B.    R.    60,    193    Fed.    304    (D.    C. 

ors'  bond,    is  no.t  governed    thereby  as  N.   Y.).      But   compare   post,   §   2677. 
to  allowances  for  attorneys'  fees.  24.    Furth  v.  Stahl,  10  A.    B.  R.  443, 

22.  In  re  Eschwege  &  Cohn,  8  A.  B.  305  Pa.  439. 
R.  283  (Ref.  N.  Y.). 
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to  the  attorney  in  contemplation  of  the  institution  of  bankruptcy  pro- 
ceedings are  to  be  governed  by  the  provisions  of  §  60  (d).^^ 

However,  payments  or  prepayments  made  for  other  purposes  than  for 
the  contemplated  bankruptcy  are  not  governed  by  §  60  (d).^^ 

§  2096.  Whether  Different  Principles  Govern  from  Those  Where 
Allowed  Out  of  Estate. — Whether  the  prepayment,  or  security,  of  at- 
torney's fees  previous  to  bankruptcy  is  to  be  regulated  by  different  prin- 
ciples from  those  governing  the  allowance  of  the  bankrupt's  attorney's 
fees  out  of  the  estate  is  not  clear.  Some  cases  seem  to  hold  that  they 
are  not  on  the  same  basis  and  that  such  prepayments  are  governed  by 
§  60  (d)  and  are  not  limited  by  §  64  (b)  ;  ^t  while  others  hold  that  both  are 
virtually  on  the  same  basis. ^^ 

In  re  Kross,  3  A.  B.  R.  187,  96  Fed.  816  (D.  C.  N.  Y.) :  "The  charges  to  be 
'approved'  are,  I  cannot  doubt,  for  the  same  services  which  the  'fee'  is  de- 
signed to  be  allowed  for  under  §  64  (b)  par.  3." 

Prepayment  of  attorneys'  fees  by  bankrupts  is  not  favored  in  bankruptcy, 
it  is  said  in  one  case.^* 

It  has  been  held  that  §  60  (d)  refers  only  to  professional  services  ren- 
dered before  the  commencement  of  the  bankruptcy  proceedings,  and  not 
to  those  rendered  during  their  pendency,  the  section  having  been  enacted 
in  order  to  cover  those  cases  which  neither  could  be  reached  by  plenary 
action,  as  for  a  preference,  etc.  (because,  being  a  prepayment,  it  could 
not  have  been  made  on  a  pre-existing  debt)  nor  would  be  subject  to  con- 
trol by  way  of  allowance  by  the  court  under  §  64  (b)  for  services  during 
the  pendency  of  the  bankruptcy  proceedings;  the  two  sections,  §§  60 
(d)  and  64  (b),  together  constituting  a  complete  remedy  for  attorney's 
fees  in  regard  to  the  bankruptcy,  whether  for  services  rendered  before  or 
those  rendered  after  the  actual  institution  of  the  proceedings.^'' 

In  re  Stolp,  29  A.  B.  R.  33,  199  Fed.  488  (D.  C.  Wis.):  "In  answering  the 
third  and  fourth  questions  it  must  follow  that  §  70d  refers  solely  to  services  of 

25.  Impliedly,  In  re  Habegger,  15  A.       310  U.  S.  346;  Pratt  v.  Bothe,  13  A.  B. 

B.  R.  198,  139  Fed.  633  (C.  C.  A.  R.  539,  130  Fed.  670  (C.  C.  A.  Mich.), 
Minn.).  cited  with  approval  in  In  re  Wood  & 

Haflenberg  v.  Chicago  Title  &  Trust  Henderson,  supra. 

Co.,  37  A.  B.  R.  708,  192  Fed.  874   (C.  28.   Obiter,   In  re   Kross,  3   A.   B.   R. 

C.  A.  Ills.);  whether  before  or  after  187,  96  Fed.  816  (D.  C.  N.  Y.);  In  re 
the  services  themselves  are  rendered,  Lewin,  4  A.  B.  R.  634,  103  Fed.  853 
held  in   one   case.     In   re   Cummins,   28  (D.  C.  Vt.). 

A    B.   R.   385,   196   Fed.   234   (D.   C.   N.  29.  In  re  Blanchard,  30  A.  B.  R.  417, 

Y.);  but  held  contra,  in  In  re  Stolp,  29  161  Fed.  793  (D.  C.  N.  Car.). 
A.  B.  R.  33,  199  Fed.  488  (D.  C.  Wis.),  30.  But,  compare,  to  the  effect  that  § 

quoted  at  §§  3096,  3099.  60  (d)   refers  to  all  payments  to  attor- 

26.  Compare  post,  §  3096;  also  see  neys  for  bankrupts,  relative  to  the 
In  re  Stolp,  39  A.  B.  R.  33,  199  Fed.  bankruptcy  made  before  the  actual  in- 
488   (D.  C.  Wis.),  quoted  at  §  3096.  stitution    of    the    bankruptcy,    whether 

27.  Furth  V.  Stahl,  10  A.  B.  R.  443,  before  or  after  the  services  themselves 
305  Pa.  439,  rejected  in  In  re  Habegger,  were  rendered.  In  re  Cummins,  38  A. 
15  A.  B.  R.  308,  139  Fed.  633  (C.  C.  A.  B.  R.  385,  196  Fed.  334  (D.  C.  N.  Y.). 
Minn.),  but  cited  with  approval  in  In  In  re  Stolp,  29  A.  B.  R.  32,  199  Fed. 
re  Wood  &  Henderson,  20  A.  B.  R.  1,  488  (D.  C.  Wis.). 
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the  character  above  described,  which  were  to  be  and  were  in  fact  rendered 
prior  to  the  bankruptcy.  Under  former  Bankruptcy  Acts  the  question  arose 
repeatedly,  whether  counsel  rendering  services  prior  to  bankruptcy,  and  who 
had  not  been  paid,  should  be  treated  as  a  general  or  a  preferred  creditor;  and 
the  uncertainty  of  receiving  adequate  compensation  as  a  general  creditor 
would  naturally  stimulate  the  practice  of  paying  in  advance.  Therefore,  it  be- 
ing possible  to  deal  with  attorneys  who  are  general  creditors,  or  with  such  as 
had  in  fact  been  paid  for  past  services,  in  the  same  manner  as  other  creditors 
had  to  be  dealt  with,  §  60d  not  only  embodies  a  design  and  remedy  to  reach 
the  cases  where  advance  payments  have  been  made,  but,  to  be  effective,  there 
must  be  a  limit  of  time  within  which  the  contemplated  future  services  are  to 
be  rendered.  Such  limit,  as  indicated  in  Pratt  v.  Bothe,  supra,  is  the  date  of 
filing  the  petition  in  bankruptcy.  Judge  Severens  there  said:  'The  Bank- 
ruptcy Act  makes  a  final  and  sharply  defined  line  in  respect  of  the  power  of 
the  bankrupt  over  his  estate  and  the  distribution  of  it  as  of  the  date  of  the 
filing  of  the  petition  against  him.  From  that  time  his  assets  are  in  gremio 
legis,  and  he  cannot,  unless  he  compounds  with  his  creditors,  bind  his  assets. 
He  may,  of  course,  make  new  contrE^cts,  and  incur  new  obligations;  but  they 
are  not  chargeable  to  the  funds  which  have  become  vested  in  the  trustee  until 
they  have  subserved  the  purpose  of  the  bankruptcy  proceedings,  when,  if 
anything  remains,  he  reacquires  it.  It  would  be  wholly  inconsistent  with  the 
scheme  of  the  act  that  a  debtor  in  contemplation  of  bankruptcy  should  be  per- 
mitted to  make  an  arrangement  whereby  he  should  have  power,  after  his  as- 
sets shall  have  gone  into  the  hands  of  the  trustee,  to  alter  their  disposition 
by  appropriating  them  to  the  payment  for  services  thereafter  rendered  to  him, 
or,  indeed,  to  satisfy  the  obligations  of  any  executory  contract.  With  respect 
to  services  rendered  to  the  bankrupt  in  the  present  case  after  the  creditor's 
petition  was  filed,  it  is  to  be  observed  that  the  compensation  therefor  was  not 
due  and  owing  at  the  time  of  the  filing  of  the  creditor's  petition,  and  so  was 
not  a  provable  claim.  It  would  be  anomalous  that  the  debtor,  by  preconcert 
with  his  attorney,  could  defeat  that  provision  by  an  agreement  for  a  benefit 
to  accrue  to  the  bankrupt  after  the  proceedings  should  be  inaugurated,  and 
make  the  compensation  therefor  a  privileged  claim.  By  section  64b  the  law 
provides  for  compensation  to  an  attorney  who  assists  the  bankrupt  in  per- 
forming the  duties  imposed  upon  him.  But  this  is  done  for  the  purpose  of 
facilitating  the  proceedings,  and  for  the  benefit  of  the  estate.  It  is  not  done 
in  recognition  of  any  contract  obligation  of  the  bankrupt.' 

"Thus,  if  §  60d  is  construed  as  referring  to  services  rendered  prior  to,  and 
§  64b  to  services  rendered  after,  the  institution  of  the  bankruptcy  proceedings, 
remedies  are  provided  for  meeting  distinct  situations.  The  cases  herein  cited, 
as  well  as  others  (see,  for  example.  In  re  Kross  [D.  C,  N.  Y.],  3  Am.  B.  R. 
187,  96  Fed.  816;  In  re  Cummins  [D.  C,  N.  Y.],  28  Am.  B.  R.  385,  196  Fed. 
324)  disclose  a  diversity  of  opinion  upon  nearly  every  phase  of  these  two  sec- 
tions, which,  at  least  as  to  the  character  of  services  covered  by  §  60d,  will 
probably  exist  until  adjudication  by  the  Supreme  Court,  or  until  amendment 
by  Congress.  However,  if  the  construction  herein  will  enable  the  accomplish- 
ment of  a  definite  purpose  through  each  section  consistent  with  the  general 
purpose  of  the  Bankruptcy  Act,  it  should  prevail  rather  than  a  broader  con- 
struction covering  situations  which  rarely  occur,  or  for  meeting  which  other 
provisions   of   the   act  provide   ample   remedies. 

"The  general  conclusions  are  that  §  60d  refers  to  the  services  to  be  rendered 
after  the  time  of  the  payment  or  transfer;  that  such  services  must  be  germane 
to   the   general  aims   of  the   Bankruptcy  Act;   that   they   must   be   actually   ren- 
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dered,  if  at  all,  before  the  institution  of  bankruptcy  proceedings,  and  that  the 
payment  or  transfer  specified  in  said  section  cannot  apply  to  services  ren- 
dered as  specified  in  §  64b;  that  §  64b  refers  to  services  rendered  after  the 
bankruptcy  proceedings  are  instituted,  to  aid  the  bankrupt  in  performing-  his 
duties  under  the  act. 

"In  the  matter  now  here  for  review,  the  note  and  mortgage  having  been 
given  twelve  days  before  bankruptcy  ensued,  but  when  the  proceedings  were 
contemplated,  and  it  appearing  that  services  were  to  be  rendered  and  were  in 
fact  rendered  by  the  attorney  to  carry  out  the  contemplated  purpose,  the  ref- 
eree should  have  ascertained  the  reasonable  value  of  the  services  so  rendered, 
and  adjudged  the  note  and  mortgage  valid  as  security  for  the  payment  thereof; 
but  the  value  of  any  service  rendered  after  bankruptcy  was  not  the  subject 
of  inquiry  upon  this  proceeding,  being  determinable  only  under  §  64b."  This 
case  is  quoted  further  at  §  2099. 

Pratt  V.  Bothe,  13  A.  B.  R.  535,  130  Fed.  670  (C.  C.  A.  Mich.,  criticised 
In  re  Habegger,  post,  §  3097) :  "We  are  of  the  opinion  that  §  60  (d) :  relates 
to  services  to  be  rendered  while  the  debtor  is  'in  contemplation  of  bank- 
ruptcy,' and  not  to  services  to  be  rendered  after  bankruptcy  proceedings 
are  commenced.  *  *  *  The  language  of  the  paragraph  *  *  *  includes 
services  rendered  not  only  by  an  attorney,  but  also  those  rendered  by  a 
'solicitor  in  equity  or  a  proctor  in  admiralty.'  This  generalization  seems  to 
indicate  that  the  services  contemplated  were  such  as  might  be  required  in 
general  litigation  or  in  the  course  of  the  debtor's  business,  and  one  cannot 
help  greatly  doubting  whether  Congress  had  in  mind  the  purpose  to  include 
those  special  services  which  an  attorney  would  render  to  the  bankrupt  while 
in  the  discharge  of  his  duties,  payment  for  which  was  provided  by  another 
section  of  the  act.  It  would  rather  seem  that  Congress,  engaged,  as  many 
signs  indicate,  in  guarding  the  assets  of  those  in  contemplation  of  bank- 
ruptcy, to  the  end  that  they  might  be  brought  without  unnecessary  expendi- 
ture to  the  hands  of  the  trustee  for  distribution  to  creditors,  while  it  would 
not  deny  to  the  debtor  the  right  to  employ  and  pay  for  legal  assistance  in  his 
afiairs  during  that  critical  period,  yet  proposed  a  restraint  upon  that  privilege 
by  requiring  that  such  payment  should  be  reasonable  in  amount — in  short, 
proposed  to  apply  to  the  incipient  stage  of  bankruptcy  the  provident  economy 
which  it  sought  to  apply  to  the  administration  of  the  bankrupt  estate.  It  may 
have  been  thought  that  there  was  the  same  reason  for  such  restraint  at  that 
stage  of  affairs  as  subsequently.  And  it  is  to  be  observed  that  the  transaction 
would  not  become  the  subject  of  revision  unless  bankruptcy  ensued.  It  put 
attorneys'  solicitors  and  proctors  in  no  worse  position  than  it  did  some  classes 
of  those   having  business  with   the   debtor." 

On  the  other  hand,  it  has  been  held  that  §  60  (d)  protects  payments 
made  to  the  bankrupt's  attorney  before  bankruptcy,  in  contemplation  of 
bankruptcy,  Wfhether  the  payments  be  made  before  or  after  the  ■  services 
were  rendered. 

In  re  Cummins,  38  A.  B.  R.  385,  196  Fed.  334  (D.  C.  N.  Y.) :  "What  is 
meant,  by  the  statute,  is  that  a  debtor,  under  the  circumstances  therein  de- 
scribed, may  fully  pay  an  attorney  for  services  to  be  rendered  and  it  is  im- 
material whether  the  payment  is  made  at  or  after  the  professional  engagement 
is  entered  into.  Upon  the  re-examination  provided  for  by  the  statute,  it  should 
not  be  difficult  to  determine  either  the  bona  fides  or  the  reasonableness  of  the 
charge." 

Obiter,  In  re  Kross,  3  A.  B.  R.  187,  96  Fed.  816  (D.  C.  N.  Y.) :     "The  charges 
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to  be  "approved'  are,  I  cannot  doubt,  for  the  same  services  which  the  'fee'  is 
designed  to  be  allowed  ior  under  §  64,  subd.  b,  par.  3.  Both  paragraphs  are  to 
be  construed  together,  so  that  it  becomes  immaterial  in  the  result  whether  the 
attorney  obtains  his  compensation  in  the  first  instance  from  the  bankrupt  under 
§  60,  refunding  what,  if  anything,  is  disallowed  by  the  court,  or  whether  he  waits 
for  an  allowance  by  the  court  under  §  64.  The  latter  is  evidently  the  more 
convenient  and  desirable  practice;  and  considering  that  prior  payment  for  an 
attorney's  services  to  the  bankrupt  is  expressly  allowed  by  §  60,  I  cannot  agree 
to  any  such  construction  of  the  act  as  would  deprive  the  attorney  of  a  proper 
compensation  for  a  necessary  service,  merely  because  he  did  not  take  it  out 
of  the  estate  at  his  own  estimate  in  advance."  Approved  in  In  re  Habegger, 
post,  §  2097;  disapproved  in  Pratt  v.  Bothe,  supra. 

§  2097.  Under  §  60  (d)  iMust  Be  for  Benefit  of  Estate  or  in 
Furtherance  of  Administration. — 'The  kind  of  legal  services  to  be  per- 
formed "in  contemplation  of  bankruptcy"  for  which  an  insolvent  debtor  may 
contract  and  make  payment  in  money  or  by  a  transfer  of  property  before 
bankruptcy  that  will  be  sustained  under  the  provisions  of  §  60  (d)  are  such 
services  as  are  rendered  in  aid  of  the  purpose  sought  to  be  accomplished 
by  the  Act  to  conserve  and  benefit  the  estate  of  the  bankrupt,  and  thus 
enure  to  the  benefit  of  creditors,  or  are  such  legal  services  as  are  contem- 
plated by  the  Act  in  bringing  the  bankrupt  estate  before  the  court,  its  sub- 
sequent administration  and  distribution  to  creditors,  and  the  like.^^ 

In  re  Habeggar,  15  A.  B.  R.  199,  139  Fed.  623  (C.  C.  A.  Minn.):  "Such  pay- 
ments or  transfers  to  an  attorney  by  one  contemplating  bankruptcy  as  tend  to 
conserve  the  estate  and  bring  it  before  the  bankruptcy  court  for  settlement,  or 
other  services  required  by  the  bankruptcy  act  to  be  performed  by  the  bankrupt^ 
are  made  valid  as  a  preference  under  that  section,  to  the  extent  they  are  found 
upon  examination  to  be  reasonable  and  equitable;  such  claims  being  in  principle 
entitled  to  equitable  priority,  as  are  claims  for  services  performed  or  property 
furnished  in  the  preservation  and  betterment  of  an  estate  controlled  and  ad- 
ministered by  a  court  of  equity.  *  *  *  If  an  insolvent  contemplating  bank- 
ruptcy transfers  his  property,  in  payment  of  future  legal  services  to  be  per- 
formed, not  beneficial  to  his  estate  and  which  do  not  inure  to  the  benefit  of 
his  creditors,  why  is  such  a  transfer  not  a  voidable  preference  or  a  fraudulent 
transfer  under  other  provisions  of  the  Act,  to  the  same  extent  as  are  other 
transfers  of  his  property  without  present  consideration?" 

Thus,  services  rendered  the  bankrupt  in  opposition  to  the  creditors' 
petition  are  not  within  §  60  (d). 

31.   In   re   Kross,   3   A.   B.   R.   187,   96  it   is   inferable   that   payment   after   the 

Fed.  816  (D.  C.  N.  Y.);  In  re  Lewin,  4  filing  of  the  petition  but  before  adjudi- 

A.  B.  R.  634,  103  Fed.  853  (D.  C.  Vt).  cation,   or  rather  before   the   court   has 

To  same  efifect,  compare.  In  re  Smith,  obtained    actual    custody   of    the   prop- 

5  A.   B.   R.  559,  108  Fed.  39   (D.   C.   N.  erty  used  in  the  payment,  might  have 

Car.).     To  same  efifect,  compare,  In  re  been  held  valid  if  actually  made. 
Rosenthal  &   Lehman,  9  A.   B.   R.   626,  But     compare     arguments    in    In    re 

120  Fed.  848  (D.  C.  Mo.).     To  same  ef-  Cummins,  28  A.  B.  R.  385,  196  Fed.  224 

feet,   Pratt  v.   Bothe,   12  A.   B.   R.   535,  (D.  C.   N.  Y.),  and  In  re  Stolp,  29  A. 

130  Fed.  670  (C.  C.  A.  Mich.).  B.    R.   32,   199    Fed.   488    (D.    C.   Wis.), 

Compare,   In  re   Corbett,   5   A.   B.   R.  quoted  at  §§  2096  and  2099. 
224,   104   Fed.  872   (D.   C.  Wis.),  where 
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§  2098.  Prepaid  Fee,  to  Be  "Reasonable"  and  Subject  to  Re- 
Examination. — The  fee  thus  prepaid  to  the  bankrupt's  attorney  must  be 
reasonable  in  amount,  and  the  prepayment  is  subject  to  re-examination  and 
disapproval  by  the  court.^^ 

§  2099.  Summary  Jurisdiction  over  Attorney  to  Require  Repay- 
ment of  Excess. — 'The  court  has  jurisdiction  over  the  attorney  to  de- 
termine any  excessiveness  and  in  proper  cases  to  require  repayment  by  him. 
Such  jurisdiction  may  be  exercised  in  the  bankruptcy  proceedings  them- 
selves; and  its  exercise  is  not  violative  of  the  rules  regarding  the  forum 
for  suits  against  adverse  claimants. ^^ 

Nor  is  it  violative  of  the  Seventh  Amendment  of  the  Constitution  se- 
curing the  right  of  trial  by  jury. 

In  re  Wood  &  Henderson,  210  U.  S.  346,  20  A.  B.  R.  1:  -"The  construction 
which  we  have  given  §  60d  does  not  deprive  parties  of  rights  secured  under 
the  Seventh  Amendment  of  the  Constitution  to  trials  by  jury  in  suits  at  com- 
mon law  where  the  value  in  controversy  exceeds  twenty  dollars.  This  pro- 
vision of  the  constitution  extends  to  rights  and  remedies  peculiarly  legal  in 
their  nature  and  such  as  it  was  proper  to  extend  in  courts  of  law  by  the  ap- 
propriate modes  and  proceedings  of  such  courts." 

Moreover,  it  is  provided  for  by  a  special  clause  of  the  Bankrupt  Acf 
itself.^*  Indeed  it  is  the  bankruptcy  court  alone  that  has  jurisdiction  to 
"examine"  in  such  cases,  and  the  state  court  is  without  jurisdiction. 

In   re  Wood   &  Henderson,   310  U.   S.   346,  20  A.    B.   R.   1:     "Jurisdiction  to 

32.     In    re    Wood    &    Henderson,    20  cases,    and    counsel    who    accept    from 

A.  B.  R.  1,  310  U.  S.  246;  In  re  Lewin,  bankrupts  a  larger  sum  are  to  be   ex- 

4   A.    B.    R.   634,    103    Fed.    852    (D.    C.  posed  to  a  citation  to  return  the  money 

Vt.);    In   re   Morris,   11   A.    B.    R.    145,  to  the  trustee,  and  the  reflection  aris- 

125   Fed.   841    (D.    C.   N.   Car.) ;   obiter,  ing  from   the   fact   of   receiving  as   at- 

In   re   Kross,   3  A.   B.   R.   187,   96   Fed.  torney's    fees    sums    forbidden   by   law, 

816   (D.   C.   N.  Y.);  Pratt  v.  Bothe,  12  the   result  can  not  fail  to   deter  attor- 

A.    B.   R.   535,   130   Fed.   670   (C.   C.   A.  neys    of  reputation   and   standing  from 

j^Iicj,,).  acting  on  behalf  of  bankrupts." 

Where  the  bankrupt  and  his  attorney  33.  In  re  Ellis  Bros.  Printing  Co.,  19 
have  scheduled  the  unpaid  fee  of  the  A.  B.  R.  472,  156  Fed.  430  (D.  C.  N. 
attorney  as  an  unsecured  claim  and  Y.),  quoted  at  §  1863;  impliedly.  In  re 
have  failed  to  schedule  it  among  Shiebler  &  Co.,  20  A.  B.  R.  777,  163 
priority  claims,  it  will  be  denied  prior-  Fed  545  (D.  C.  N.  Y.). 
ity.  In  re  Morris,  11  A.  B.  R.  145,  135  Summary  Jurisdiction  over  Bank- 
Fed.  841  (D.  C.  N.  Car.).  But  this  de-  rupt's  Attorneys  in  General. — Sum- 
cision  is  not  to  be  regarded  as  sound.  mary  jurisdiction  exists  over  bank- 
Either  the  fee  was  proper  or  it  was  rupt's  attorneys  with  regard  to  funds 
not  proper;  and  the  mistake  of  the  of  the  bankrupt  collected  by  them  even 
parties   ought  not  to   be   irremediable.  though  applied  on  claims  for  attorney's 

Instance,    In    re    Christiansen,    23    A.  fees   for   services   already   rendered.   In 

B    R    710    175  Fed.  867   (D.  C.  N.  C.) :  re   Ellis    Bros.    Printing   Co.,   19   A.    B. 

"It  would'  be  unwise  both  for  creditors  R.  473,  156  Fed.  430  (D.  C.  N.  Y.). 

and  bankrupts  to  make  the  compensa-  34  In  re  Lewin,  4  A.  B.   R.  634,  103 

tion  so  parsimonious  that  attorneys  of  Fed.  853   (t).   C.  Vt.) ;   In  re  Wood  & 

standing  and  experience  would  be  re-  Henderson,   20   A.   B.   R.   1,   310   U.   S. 

luctant  to  act  on   behalf  of  bankrupts.  346;   In  re  Lewin,  4  A.   B.   R.  634,   103 

If,  however,  the  sums  mentioned  in  the  Fed.    853   (  D.    C.    Vt.),    cited  with  ap- 

op'inion  by  Judge  Brown  are  to  be  ap-  proval   in   In   re   Wood   &   Henderson, 

plied   by   a   hard   and   fast   rule    to   all  supra. 
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re-examine  the  transfer  to  counsel  was  certainly  not  conferred  upon  any 
State  court.  When  the  statute  says  that  if  the  transfer  in  contemplation  of 
filing  a  petition  in  bankruptcy  shall  be  found  to  be  excessive  it  may  be  re- 
duced by  'the  court,'  is  it  possible  that  it  was  intended  to  give  the  State 
courts  jurisdiction  of  that  much  of  the  administration  of  the  estate,  and  oust 
the  District  Court  of  the  United  States,  and  perhaps  delay  the  settlement  of 
the  estate  until  the  State  courts  of  original  and  appellate  jurisdiction  shall 
determine  the  reasonableness  of  the  counsel  fee  provided  for  in  contempla- 
tion of  bankruptcy?  The  answer  to  this  question  is  obvious,  and  clearly 
against  a  construction  which  has  this  effect  upon  the  system  of  bankruptcy 
to  be  administered  in  the  District  Courts  of  the  United  States  established 
by  the  act  of  Congress.  It  is  true  that  the  State  courts  under  the  Bankruptcy 
Act  as  it  stood  before  the  Amendment  of  February,  1903,  were  given  juris- 
diction to  entertain  suits  to  recover  preferences  to  the  exclusion  of  the  Fed- 
eral courts,  unless  the  defendant  consented  to  be  sued  in  the  Federal  court. 
Bardes  v.  Hawarden  Bank,  178  U.  S.  524,  4  Am.  B.  R.  163.  *  *  *  If  suit  was 
begun  in  the  State  court  of  Arkansas,  that  court  would  have  answered,  as 
did  the  Supreme  Court  of  Missouri  in  Swartz  v.  Frank,  183  Mo.  439,  82  S. 
W.  60,  the  Bankruptcy  Act  confers  no  jurisdiction  upon  a  State  court  to  en- 
tertain an  application  of  the  trustee,  or  of  a  creditor  to  reduce  the  provision 
made  for  counsel,  that  jurisdiction  is  given  alone  to  the  District  Court  of 
the  United  States  administering  the  property.  If  the  action  had  been  brought 
in  the  United  States  court  it  would  have  made  the  same  answer,  and,  in  ad- 
dition thereto,  the  jurisdiction  of  the  Circuit  or  District  Court  of  the  United 
States  could  have  been  ousted,  prior  to  the  Amendment  of  1903,  by  the  de- 
fendants  withholding  their   consent  to   the  jurisdiction   of   the   Federal   court." 

And  a  plenary  suit  is  not  necessary  to  jurisdiction  to  determine  whether 
the  fee  is  excessive.^' 

In  re  Wood  &  Henderson,  210  U.  S.  246,  20  A.  B.  R.  1:  "This  section  does 
not  undertake  to  provide  for  a  plenary  suit,  but  for  an  examination  and  order 
in  the  course  of  the  administration  of  the  estate  with  a  view  to  permit- 
ting only  a  reasonable  amount  thereof  to  be  deducted  from  it  because  of  payments 
of  money  or  transfers  of  property  to  attorneys  or  counsellors  in  con- 
templation of  bankruptcy  proceedings.  There  is  no  provision  for  the  enforce- 
ment of  this  section  in  another  court  of  bankruptcy,  where  the  bankrupt  may 
be  personally  served  with  process  in  a  plenary  suit;  such  court  is  not  given  au- 
thority to  re-examine  the  transaction.  No  other  court  has  authority  to  deter- 
mine the  reasonable  amount  for  which  the  transaction  can  stand.  Swartz  v. 
Frank,  183  Mo.  439." 

Such  re-examination  should  be  had,  however,  only  on  due  notice  to  the 
attorney  concerned.^*  Such  notice  may  be  by  service  of  a  rule  or  order  to 
appear  and  show  cause  served  either  personally  or  by  mail. 

35.  But,  compare  [wherein  the  court  Fed.  874  (C.  C.  A.  Ills.);  obiter,  Staun- 
calls  such  a  proceeding  if  upon  peti-  ton  v.  Wooden,  24  A.  B.  R.  736,  179 
tion  and  notice  not  a  summary  but  a  Fed.  61  (C.  C.  A.  Calif.),  quoted  on 
plenary     proceeding],     Haffenberg    v.  other  points  at  §  1705^. 

Title  &  Trust  Co.,  27  A.  B.  R.  708,  192  Procedure.— It    is    said    in    one  case 

Fed.  874  (C.  C.  A.  Ills.).  that  the  procedure  should  be  by  motion 

36.  Impliedly,  In  re  Lewin,  4  A.  B.  to  fix  the  allowance  and  for  an  order 
R.  624,  i03  Fed.  852  (IJ.  C.  Vt.);  In  re  directing  the  return  of  the  excess,  "un- 
Wood  &  Henderson,  20  A.  B.  R.  1,  less  an  issue  is  raised,"  In  re  Shiebler 
210  U.  S.  346;  Haffenberg  v.  Chicago  &  Co.,  20  A.  B.  R.  777,  163  Fed.  545  (D. 
Title  &  Trust  Co.,  27  A.  B.  R.  708,  192  C.  N.  Y.). 


2004  REMINGTON   ON   BANKRUPTCY.  §    2099 

In  re  Wood  &  Henderson,  310  U.  S.  346,  30  A.  B.  R.  1:  "The  section  makes 
no  provision  for  the  service  of  process,  and  in  that  view  such  reasonable  notice 
to  the  parties  affected  should  be  required  as  is  appropriate  to  the  case,  and  an 
opportunity  should  be  given  them  to  be  heard.  We  see  no  reason-  why  notice 
of  the  proceedings  under  §  60d  may  not  be  by  mail  or  otherwise,  as  the  court 
shall  direct,  so  that  an  opportunity  is  given  to  appear  in  the  court  where  the 
estate  is  to  be  administered  and  contest  the  reasonableness  of  the  charges  in 
question."' 

Perhaps  the  order  reducing  the  fees  should  not  also  command  the  return 
of  the  excess  unless  the  attorney  be  shown  to  be  able  to  respond  to  the  de- 
mand.^''^  In  the  event  of  his  inability  so  to  respond,  or  of  his  non-residence, 
it  might  be  that  the  order  determining  the  amount  of  the  excess,  though 
binding  upon  the  parties,  could  not  be  made  finally  effectual  until  a  judg- 
ment were  rendered  thereon  in  a  jurisdiction  where  it  could  be  executed.** 

In  the  subsequent  plenary  action  to  make  the  bankruptcy  court's  order 
effective,  that  order  is  binding,  as  res  judicata,  upon  the  sufficiency  of  the 
petition  or  application  presented  to  the  bankruptcy  court  as  the  basis  of 
the  order,  also  upon  the  nature  of  the  transaction  between  the  parties,  the 
ownership  of  the  money,  and  other  questions.*® 

And  where  the  bankruptcy  court  decides  that  the  advance  payment 
of  attorney's  fees  constitutes  an  ordinary  preference,  rather  than  an  ex- 
cessive payment  under  §  60  (d)  for  services  to  be  rendered  prior  to  the 
commencement  of  the  bankruptcy  proceeding,  the  proper  practice  is  to 
dismiss  a  petition  for  the  re-examination  of  the  payment  without  prej- 
udice to  the  right  of  the  trustee  to  proceed  with  the  remedies  provided 
for  the  recovery  of  voidable  preferences  and  fraudulent  conveyances,  should 
the  transaction  be  deemed  to  be  one  or  the  other.*" 

The  right  summarily  to  re-examine  prepaid  attorney's  fees,  under  §  60 
(d)  relates  only  to  services  in  regard  to  the  contemplated  bankruptcy,  and 
payment  of  fees  for  other  services  may  not  be  summarily  re-examined,  but 
can  be  attacked  only  by  plenary  action,  as  for  a  preference,  fraudulent 
transfer,  etc.,  if  susceptible  to  such  attack. 

In  re  Stolp,  39  A.  B.  R.  32,  199  Fed.  488  (D.  C.  Wis.):  "The  scope  and  mean- 
ing of  these  two  sections  can  be  determined  by  ascertaining,  if  possible,  what 
situations  they  were  designed  to  meet,  what  possible  evil  to  remedy,  or  what 
right  to  recognize  or  protect.  The  language  of  60d,  on  first  reading,  appears 
to  place  the  legal  advisers  of  failing  debtors  in  a  class  by  themselves,  to  be  dealt 
with  according  to  the  prescribed  provisions,  no  matter  what  the  character  of 
the  service  or  when  rendered;  but,  as  indicated  in  Wood  &  Henderson,  supra, 
the  section  was  intended  to  treat  with  a  situation  which  involved  neither  a  pref- 
erence nor  a  fraudulent  conveyance.     If  a  payment  or  transfer  for  services  to  be 

37.  In  re  Wood  &  Henderson,  30  A.  judicata  of  the  bankruptcy  court's  call 
B.  R.  1,  310  U.  S.  246.  in  the  analogous  actions  by  trustees  to 

38.  Henderson  v.  Denious,  36  A.  B.  enforce  stockholders'  liabilities  for  un- 
R.  226,  186  Fed.  100  (C.  C.  A.  Ark.).  paid  stock  subscriptions,  ante,  §  977. 

39.  Henderson  v.  Denious,  36  A.  B.  40.  In  re  Stolp,  29  A.  B.  R.  32,  199 
R.   336,   186   Fed.   100    (C.   C.   A.   Ark.).  Fed.  488   (D.  C.  Wis.). 

Compare  rules  as  to  extent  of  the  res 
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rendered  means,  as  stated  (see  310  U.  S.  351,  359,  363,  30  Am.  B.  R.  1,  38  Sup. 
Ct.  634,  637,  639,  53  L.  Ed.  1046),  'in  consideration  of  future  services,'  'in  expecta- 
tion of  proceedings  in  bankruptcy;,'  or  'prepayment,'  then  the  date  of  the  transac- 
tion must  ordinarily  be  taken  as  the  commencement  of  the  period  during  which  the 
contemplated  services  were  "to  be  rendered;'  and,  having  reference  to  the  future, 
the  transaction  could  not  be  treated  as  dealing  with  the  ordinary  relation  of  debtor 
and  creditor,  in  which  the  latter  received  payment  for  a  past  or  present  consider- 
ation; nor,  in  view  of  the  relation  of  attorney  and  client  which  has  sanctioned 
compensating  attorneys  in  advance,  could  it  be  deemed  fraudulent  or  in  fraud  of 
creditors.  The  section  is  declared  to  be  sui  generis,  and  'recognizes  the  tempta- 
tion of  a  failing  debtor  to  deal  too  liberally  with  his  property  in  employing 
counsel  to  protect  him  in  view, of  financial  reverses  and  probable  failure.  It 
recognizes  the  right  of  a  debtor  to  have  the  aid  and  advice  of  counsel,  and  in 
contemplation  of  bankruptcy  proceedings,  which  shall  strip  him  of  his  property, 
to  make  provision  for  reasonable  compensation  to  his  counsel,  and  in  view  of  the 
circumstances  the  act  makes  provision  that  the  court  administering  the  estate 
may,  if  the  trustee  or  any  creditor  question  the  transaction,  re-examine  it  with 
a  view  to  a  determination  of  its  reasonableness.'  Wood  &  Henderson,  supra, 
310  U.  S.  253,  20  Am.  B.  R.  1,  28  Sup.  Ct.  624,  53  L.  Ed.  1046. 

"It  is  difficult  to  see  why  Congress  should  have  intended  by  these  sections 
to  provide  comprehensive  remedies  to  meet  all  situations  which  might  arise  be- 
tween a  debtor  and  his  attorneys,  both  before  and  during  bankruptcy.  There 
is  no  reason  why  an  attorney,  being  a  creditor  with  a  matured  claim,  or  a  creditor 
having  a  claim  for  past  services  which  the  bankrupt  has  paid,  should  not  at  the 
moment  of  bankruptcy  stand  with  other  creditors;  but,  when  the  failing  debtor 
secures  counsel  and  favors  him  with  prepayment  for  contemplated  service,  the 
transaction,  being  neither  preferential  nor  fraudulent,  should,  in  fairness  to  cred- 
itors, be  subject  to  review  by  the  court.  It  seems  to  me  that  the  section  is  de- 
signed to  reach  the  situation  which  arises  out  of  the  desire  of  both  the  debtor 
and  his  attorney  to  avoid  the  necessity  of  the  latter's  being  charged  with  having 
received  a  preference,  or  of  becoming  a  general  creditor  of  the  estate.  It  should 
not  be  construed  to  cover  other  transactions  between  a  debtor  and  his  attorney 
not  fairly  within  this  design,  nor  within  the  term  of  the  statute.  In  other  words, 
it  refers  to  advance  payments. 

"In  meeting  the  second  question,  the  language  of  section  60d  referring  to  an 
attorney,  counselor,  solicitor  in  equity,  or  a  proctor  in  admiralty,  presents  con- 
siderable difficulty.  Are  the  services  to  be  rendered  such  as  pertain  to  the  con- 
templated bankruptcy,  or  may  they  be  general  professional  services  rendered 
by  an  adviser  in  any  of  the  several  capacities  specified?  -On  the  one  hand,  it  is  ar- 
gued that,  being  unrestricted,  the  language  must  be  given  a  construction  which 
will  cover  all  situations  fairly  comprehended  within  its  terms,  and  it  therefore 
includes  all  instances  where  advance  payments  are  made  to  professional  legal 
advisers,  no  matter  what  the  character  or  object  of  their  service  may  be.  On 
the.  other,  the  view  is  taken  that  Congress  could  not  reasonably  have  intended 
to  make  a  debtor's  legal  advisers  the  object  of  favorable  or  restrictive  legislation, 
except  to  the  extent  that  the  contemplated  service  is  germane  to  the  general 
purpose  of  the  bankruptcy  law,  namely,  the  subjection  of  the  assets  of  the  debtor 
to  administration  and  distribution  for  his  creditors. 

"In  Pratt  v.  Bothe  (C.  C.  A.,  6th  Cir.),  13  Am.  B.  R.  539,  130  Fed.  670,  65  C. 
C.  A.  48,  it  is  intimated  that  the  general  language  referring  to  solicitors  and  proc- 
tors 'seems  to  indicate  that  the  services  contemplated  were  such  as  might  be 
required  in  general  litigation,  or  in  the  course  of  the  debtor's  business.'  This  was 
said  in  considering  whether  section  60d  referred  to  services  rendered  before  or 
.ifter  the  bankruptcy.     On  the   other   hand,   the   question  as   to  the   character   of 
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the  services  contemplated  was  directly  involved  in  In  re  Habegger  (C.  C.  A.,  8th 
Cir.),  15  Am.  B.  R.  198,  139  Fed.  123,  71  C.  C.  A.  607,  3  Ann.  Cas.  376,  and  it  was 
determined  that  they  were  such  as  were  to  be  rendered  in  aid  of  the  purpose 
sought  to  be  accomplished  by  the  Bankruptcy  Act,  to  conserve  and  benefit  the 
estate  of  the  bankrupt,  and  therefore  inure  to  the  benefit  of  the  creditors;  and 
accordingly  a  payment  or  transfer  from  a  failing  debtor  for  services  to  be  ren- 
dered in  endeavoring  to  get  a  composition  with  creditors,  and  in  defending  the 
failing  debtor  in  a  criminal  prosecution,  was  not  within  the  terms  of  this  section. 
In  my  judgment  the  purpose  of  the  section  was  to  meet  situations  most  frequently 
arising,  or  likely  to  arise,  and  such  situations  are  those  arising  between  a  failing 
debtor  and  his  attorney  in  respect  of  services  relative  to  his  failing  condition  or 
the  contemplated  bankruptcy.  While  a  failing  debtor  may  have  employed,  or  may 
wish  to  employ  attorneys  for  various  purposes,  it  is  not  probable  that  the  situa- 
tions in  which  advance  payments  are  rhade  or  are  likely  to  be  made,  to  attorneys 
for  an  account  other  than  his  involved  business  aflfairs  or  contemplated  bank- 
ruptcy, occur  with  sufficient  frequency  to  have  been  made  the  object  of  special 
legislation.  And  if  this  is  true,  then  it  is  fair  to  construe  the  section  in  question 
as  excluding  such  other  situations.  Such  section  in  question  provides  a  new  rem- 
edy, and,  as  above  indicated,  was  intended  to  reach  situations  which  under 
former  bankruptcy  acts,  and  under  the  present  act,  could  not  be  reached.  It  was 
desired  to  enable  a  debtor  to  pay  his  attorney  in  advance,  to  the  end  that  he 
might  procure  the  service,  .and  not  require  such  attorney  to  take  the  hazzard 
of  payment  with  general  creditors.  But  a  review  of  the  transaction  is  provided. 
This  appears  to  be  the  sounder  construction,  and  should  be  accepted  rather  than 
to  presume  an  intention  on  the  part  of  Congress  to  make  provisions  for  all  cases 
where  a  failing  debtor  may  pay  his  counsel  in  advance.  It  is  true  that  this 
greatly  narrows  the  language  of  the  act,  and,  it  may  be  said,  eliminates  a  por- 
tion of  it.  It  is  also  true  that  it  may  enable  payments  to  counsel  whose  services 
are  not  to  be  rendered  in  furthering  the  objects  of  the  act,  and  these  will  there- 
after be  permitted  to  stand,  unless  possibly  they  can  be  attacked  as  fraudulent. 
But  I  think  the  act  should  have  a  construction  which  will  effectuate  an  inten- 
tion to  deal  with  situations  constantly  arising,  and  which,  under  the  former  bank- 
ruptcy law,  had  to  be  met,  either  by  making  the  debtor's  counsel  stand  as  a 
general  creditor,  or  by  yielding  him  a  priority  not  awarded  by  the  Bankruptcy 
Act,  or  by  allowing  possible  excessive  payments  in  advance  to  stand. 

"I  am  aware  that  this  restricted  view  will  also  affect  the  application  of  the 
remedy  provided  in  section  60d  strictly  to  such  cases  as  appear  to  be  payments 
for  services  to  be  rendered,  when  such  services  are  admitted  or  adjudicated  to  be 
of  the  character  specified;  namely,  services  germane  to  the  purposes  of  the 
Bankruptcy  Act;  and  when  it  appears  that  the  service  to  be  rendered  was  not  cf 
such  a  character,  the  right  to  review  cannot  be  exercised,  but  the  transaction  must 
either  stand  or  be  attacked  under  some  other  provision  of  the  Bankruptcy  Act." 
[This  case  is  further  quoted  at  §  2096.] 

§  2100.  Prepayment  before  Filing  Petition,  or  at  Any  Time  be- 
fore Adjudication. — The  bankrupt  may  make  such  payment  before  the 
filing  of  the  petition;  or,  perhaps,  at  any  time  before  adjudication,  unless 
the  bankrupt's  property  be  sequestrated  by  a  receiver  or  marshal,  or  he  be 
prohibited  by  an  injunction  from  interfering  with  it.*i 

41.  Inferentially,  In  re  Corbett,  5  A.  sion.     The  property  was  not  taken  into 

B.   R.  224,  104  Fed.  872   (D.   C.  Wis.):  possession  by  the  attorney  until  after 

In  this   case  the  transfer  was  held  not  adjudication.     The  court  summarily  or- 

to  have  passed  the  title  to  the  attorney  dered  return, 
because  there  was  no  change  of  posses- 
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However,  it  has  been  held  that  the  "prepayment"  refers  to  payment  be- 
fore the  bankruptcy  proceedings  are  instituted  rather  than  merely  before 
the  services  themselves  are  rendered,  so  that  under  this  construction  a  pay- 
ment to  the  bankrupt's  attorney  after  services  rendered,  if  before  bank- 
ruptcy, would  come  under  the  control  of  §  60d  and  likewise  be  within  the 
protection  of  that  section  so  far  as  any  claim  of  preference  might  be  con- 
cerned.^^ 

In  re  Cummins,  28  A.  B.  R.  385,  196  Fed.  324  (D.  C.  N.  Y.) :  "The  contention 
of  the  trustee  is  in  effect  that,  if  a  debtor  in  contemplation  of  the  filing  of  a 
petition  by  or  against  him  retains  an  attorney  to  advise  and  act  for  him,  the  at- 
torney must  then  and  there  get  his  fee,  else  he  will  become  a  general  creditor. 
In  other  words,  a  lawyer  is  to  be  deprived  of  the  safeguard  of  the  statute  be- 
cause he  has  the  decency  not  to  insist  on  an  immediate  retainer  in  money  or 
property,  and  is  willing  to  wait  until  he  can  decide  what  his  fee  ought  to  be  in 
the  light  of  service  actually  rendered.  There  is  no  reason  why  statutes,  under 
familiar  canons,  cannot  be  construed  sensibly. 

"The  Congress  has  given  the  court  full  power  to  re-examine  such  a  transac- 
tion with  a  view  of  ascertaining  its  good  faith,  and  then  determining  whether 
the  fee  is  reasonable.  What  is  meant,  by  the  statute,  is  that  a  debtor,  under 
the  circumstances  therein  described  may  fully  pay  an  attorney  reasonable  com- 
pensation for  services  to  be  rendered,  and  it  is  immaterial  whether  the  payment 
is  made  at  or  after  the  professional  engagement  is  entered  into.  Upon  the  re- 
examination provided  for  by  the  statute,  it  should  not  be  difficult  to  determine 
either  the  bona  fides  or  the  reasonableness  of  the  charge." 

§  2101.  Prepayment  Effected  by  Giving  Security. — The  bankrupt 
may  give  security  upon  his  property  in  advance  for  his  attorney's  fees  in- 
stead of  making  actual  prepayment  in  cash.*^ 

SUBDIVISION  "d." 

Compensation  of  Referee,  Trustee  and  Receiver. 

§  2102.  Referee's  Compensation. — The  referee  receives  out  of  the 
estate,  1st,  twenty-five  cents  for  each  claim  filed  for  allowance,  and, 
2nd,  one  per  cent,  commission  on  all  disbursements  made  by  the  trustee 
to  creditors,  if  the  estate  is  administered  before  the  referee,  or  one  half 
of  one  per  cent,  on  the  amount  to  be  paid  to  creditors,  if  a  composition 
is  effected.**  • 

42.  But  see  contra  on  this  point.  In  ance,  to  be  paid  from  the  estate,  if  any, 
re  Stolp,  29  A.  B.  R.  32,  199  Fed.  488  as  a  part  of  the  cost  of  administration, 
(D.  C.  Wis.),  quoted  at  §  2096  and  2099.  and  from  estates  which  have  been  ad- 

43.  Inferentially,  In  re  Corbett,  5  A.  ministered  before  them  one  per  centum 
B.  R.  224,  104  Fed.  872  (D.  C.  Wis.).  commissions    on   all   moneys    disbursed 

44.  Bankr.  Act,  §  40  (a) :  "Referees  to  creditors  by  the  trustee,  or  one-half 
shall  receive  as  full  compensation  for  of  one  per  centum  on  the  amount  to  be 
their  services,  payable  after  they  are  paid  to  creditors  upon  the  confirmation 
rendered,  a  fee  of  fifteen  dollars  de-  of  a  composition."  "When  earned" 
posited  with  the  clerk  at  the  time  the  does  not  necessarily  mean  at  the  time 
petition  is  filed  in  each  case,  except  dividends  are  paid.  Compare  Supreme 
when  a  fee  is  not  required  from  a  vol-  Court's  General  Order  XXXV  as 
untary  bankrupt,  and  twenty-five  cents  amended   in    1906. 

for  every  proof  of  claim  filed  for  allow- 
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§  2103.  Referee's  Commissions  Computed  on  Disbursements  to 
"Creditors." — The  commissions  of  the  referee  are  to  be  computed  only 
on  moneys  disbursed  to  creditors.^'J 

In  re  Abbey  Press,  13  A.  B.  R.  15,  134  Fed.  51  (C.  C.  A.  N.  Y.) :  "The  referee'.s 
commission  is  upon  the  amount  paid  creditors,  not  necessarily  upon  the  amount 
collected,  which  might  be  largely  disbursed  in  making  the  collection." 

In  re  Iowa  Falls  Mfg.  Co.,  15  A.  B.  R.  384,  140  Fed.  537  (D.  C.  Iowa):  "The 
proceeds  of  the  mortgaged  property  arising  from  the  sale  thereof  by  the  sheriff 
should  be  excluded  from  the  amount  upon  which  the  referee  may  compute  his 
commissions,  and  the  amount  actually  disbursed  by  the  trustee. to  creditors  will 
form  the  basis  of  such  computation." 

Thus,  commissions  are  not  to  be  computed  on  amounts  paid  out  as  ex- 
penses for  the  continuance  of  business.*^ 

Bray  v.  Johnson,  21  A.  B.  R.  383,  166  Fed.  57  (D.  C.  W.  Va.):  "The  pre- 
cise questions  presented  for  consideration  are  what  compensation,  if  any,  the 
referee  is  entitled  to  receive  upon  funds  handled  through  the  bankrupt's  trustees, 
in  conducting  the  business  ordered  to  be  continued  by  the  referee;  and  what 
effect  should  be  given  to  a  decree  of  the  court  entered  making  an  allowance 
on  account  of  such  compensation  to  the  appellee,  and  from  which  no  appeal  was 
taken.  The  first  question  is  one  that  would  seem  to  be  determined  by  the  plain 
letter  of  the  Bankruptcy  Act,  and  the  rules  prescribed  by  the  Supreme  Court 
in  pursuance  thereof.  Section  40  of  the  Act  of  1898  on  this  subject,  provided 
for  a  commission  of  one  per  centum  on  the  sums  paid  as  dividends,  or  one-half 
of  one  per  centum  on  the  amount  to  be  paid  creditors  upon  the  confirmation  of 
a  composition.  The  act  as  amended  on  the  5th  of  February,  1903,  §  40-a,  is  as 
follows:  [quoting  §  40  (a)  1661.  The  amended  section,  it  will  be  observed,  mod- 
ifies the  language  of  the  original  act,  which  allowed  a  commission  of  one  per 
centum  on  sums  paid  as  dividends,  and  in  addition  to  otherwise  providrng'  largely 
for  the  increase  of  the  compensation  of  referees,  authorizes  a  commi'ssion  on  one 
per  cent,  on  'all  moneys  disbursed  to  the  creditors  by  the  trustee.'  This  language 
is  clear,  and  its  meaning  too  plain  to  admit  of  controversy.  It  is  as  positive  as 
its  purpose  is  apparent,  to  fix  definitely  what  this  judicial  officer  shall  receive 
from  the  funds  coming  under  the  administration  of  the  court,  as  to  which  he 
might  be  called  upon  to  take  official  action.  The  amendment  of  5th  of  February, 
1903,  by  §  72,  emphasized  the  meaning  of  the  previous  provision,  and  is  as  fol- 
lows:    'That  neither  the  referee  nor  the  trustee  shall  in  any  form  or  guise  re- 

45.     Bray    v.    Johnson,    21    A.    B.    R.  B.  R.  651,  116  Fed.  731  (D.  C.  Ark.);  In 

383,    166    Fed.    57    (C.    C. -A.   W.    Va.),  re   Ft.   Wayne   Electric   Corp.,   1   A.   B. 

quoted   in   this   section;    In   re   Philips,  R.  707,  94  Fed.  109  (D.  C.  Ind.);  In  re 

31   A.    B.    R.    542,    310    Fed.    889    (C.    C.  Fielding,    3    A.    B.    R.    135,    96    Fed.    800 

A.    Fla.);   In  re   Rourke   Co.,   31   A.   B.  (D.  C.  Mo.);   In  re  Barber,  3  A.  B.  R. 

R.  788,  209   Fed.  877   (D.   C.  Tenn.).  :S06,  97  Fed.  547   (D.  C.   Minn.);  In  re 

Commissions    Only    on    "Dividends"  Mulhauser    Co.,    9    A.    B.    R.    80   (Ref. 

before    Amendment    of    1903. — Before  Ohio);    In   re    Sabine,   1    A.    B.   R.   322 

the   Amendment   of   1903,   his   comrnis-  (Ref.  N.  Y.);   In  re  Coffin,  2  A.   B.   R. 

sions    were    computed    only    on    "divi-  344  (Ref.  Tex.);  In  re  Gerson,  2  A.  B. 

dends''   paid   to   creditors.     In   re   Utt,  R.    352    (Ref.    Pa.).      Compare,    In    re 

5    A.    B.    R.    383,    105    Fed.    754    (C.    C.  Gardner,    4    A.    B.    R.    420    (Ref.    Va.); 

A.    Ills.);   In   re   Hinckel   Brewing  Co.,  compare.    In    re    Anders    Push    Button 

10  A.  B.  R.  692,  124  Fed.  702  (D.  C.  N.  Tel.  Co.,  13  A.  B.  R.  643,  136  Fed.  995 

Y.);  In  re  Goldville  Mfg.  Co.,  10  A.  B.  (D.  C.  N.  Y.). 

R.  552,  123  Fed.  579   (D.  C.  S.   C.) ;   In  46.  In  re  Rourke  Co.,  31  A.  B.  R.  788, 

re    Mammoth    Pine    Lumber   Co.,    8   A.  209  Fed.  877  (D.  C.  Tenn.). 
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ceive,  nor  shall  the  court  allow  them,  any  other  or  further  compensation  for 
their  services  than  that  expressly  authorized  and  prescribed  in  this  act.'  Section 
2  of  the  General  Orders,  No.  35,  prescribed  by  the  Supreme  Court  for  the  en- 
forcement of  the  bankruptcy  law,  also  expressly  prohibits  this  charge  by  the 
referee,  in  that  it  provides  that:  'The  compensation  of  referees  prescribed  by 
this  act  shall  be  in  full  compensation  for  all  services  performed  by  them  under 
the  act,  or  under  these  general  orders,'  but  this  rule  provides  for  certain  ex- 
penses which  may  be  allowed  by  the  court.  The  claim  here  asserted  is  clearly 
not  authorized  by  the  original  Bankrupt  Act,  nor  under  the  amendment  of  Feb- 
ruary 5th,  1903,  and  §  73  of  the  amendments  expressly  prevents  referees  from 
receiving  in  any  'form  or  guise'  anything  other  than  his  statutory  compensa- 
tion, and  expressly  inhibits  the  court  from  making  such  allowance.  The  reason 
why  this  allowance  cannot  and  should  not  be  made  or  thought  of  for  a  moment, 
is  apparent.  The  courts  are  authorized  to  continue  the  business  of  bankrupts, 
and  this  referee  exercised  this  authority,  which  in  passing  it  may  be  said  as 
to  a  transaction  of  this  magnitude,  without  the  express  sanction  of  the  court, 
was  of  exceedingly  doubtful  propriety,  and  the  issuance  of  trustees'  certificates 
for  $75,000.00  or  indeed  for  any  amount,  assuming  it  should  be  done  in  a  bank- 
ruptcy case  at  all,  ought  manifestly  not  to  be  thought  of  by  a  referee.  The  temp- 
tation, if  a  referee  could  thus  increase  his  compensation,  to  err,  would  be  too 
great.  Serious  questions  involving  his  personal  interest,  upon  which  he  would 
have  judicially  to  pass,  would  be  continually  presented,  and  the  result  of  such  a 
system  would  soon  be  disastrous,  and  bring  the  courts  of  bankruptcy  into  dis- 
repute. The  objections  to  such  an  allowance,  are  fundamental,  aside  from  the 
fact  that  the  compensation  is  fixed  by  law.  To  have  the  pay  of  a  referee,  acting 
in  a  purely  judicial  capacity,  respecting  a  particular  transaction,  in  which  he  acts 
for  and  on  behalf  of  the  court,  measured  by  the  extent  of  the  fund  that  might 
be  handled  under  and  in  pursuance  of  decrees  and  orders  entered  by  himself, 
would  be  as  anomalous  as  it  would  be  unfortunate,  because  of  the  delicate  and 
embarrassing  position  in  which  he  would  be  constantly  placed,  as  manifestly  his 
personal  and  financial  interest  in  what  he  was  doing  would  frequently  arise,  and 
result  in  having  his  best  motives  impugned.  This  case  affords  a  striking  illustra- 
tion of  why  such  a  thing  should  not  be  done,  and  the  consequences  that  could 
be  expected  to  flow  therefrom.  The  fund  on  which  a  commission  can  be  al- 
lowed, as  between  two  referees,  is  some  $30,000.00  or  $300.00,  whereas  the  claim 
asserted  by  one  referee  is  on  some  $480,000.00,  or  for  $4,800.00,  being  on  the 
amount  expended  in  creating  the  $30,000.00,  a  difference  to  the  referee  of  $4,500.00 
in  his  compensation  in  a  single  case,  as  the  result  of  the  exercise  of  his  own 
judicial  discretion  in  deciding  to  complete  partly  executed  contracts  of  the  bank- 
rupt company.  Judicial  officers  should  not  be  placed  in  a  position  where  their 
private  interests  necessarily  become  involved  in  their  official  action;  and  should 
it  ever  be  done  to  the  extent  that  the  view  of  the  bankrupt  law  contended  for 
by  the  referee,  would  bring  about,  the  federal  judicial  system  would  sustain  a 
serious  blow,  and  quickly  be  deprived  of  its  independence,  its  greatest  source 
of  strength  with  the  people  and  bar.  The  Bankrupt  Act,  in  our  judgment,  af- 
fords no  ground  for  an  interpretation  that  would  be  so  far  reaching  in  its  results, 
or  bring  about  such  serious  consequences.  It  is  not  intimated  or  suggested  here 
that  the  referee  was  guilty  of  the  slightest  impropriety.  On  the  contrary,  he  was 
supported  in  all  that  he  did,  by  the  creditors  and  trustees,  and  their  counsel, 
and  he  expended  much  time,  and  performed  great  labor,  showing  the  utmost 
fidelity  to  his  trust  throughout.  But  the  hazard  of  such  an  undertaking  as  was 
embarked  upon,  was  too  great  for  a  court  or  referee  to  enter  on.  The  con- 
tracts themselves  were  of  a  kind  extremely  difiicult  to  handle,  subject  to  many 
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vicissitudes;  and  while  it  may  have  been  supposed  that  considerable  money  could 
be  realized  the  result  proved  hovf  far  all  such  calculations  were;  $88,000.00 
instead  of  from  $150,000.00  to  $800/000.00  was  realized  as  the  result  of  more 
than  18  months'  worlc;  and  it  may  be  said  that  this  was  rather  providential." 

According  to  the  strict  words  of  the  statute,  commissions  of  the  referee 
are  not  to  be  computed  on  the  gross  amount  received  by  the  trustee,  nor 
on  all  the  money  paid  out  by  him,  but  only  upon  the  amounts  disbursed 
by  him  to  creditors  (whether  lienholding  creditors  or  not),  although  there 
seems  no  reason  for  making  a  different  rule  for  the  referee  from  that  gov- 
erning the  trustee,  whose  commissions  &re  computed  on  the  gross  disburse- 
ments, whether  made  to  creditors  or  others.  There  is  some  force  m  the 
contention,  moreover,  that  the  word  "creditors,''  as  used  in  §  40,  is  the 
correlative  of  "debts,"  as  used  in  §  64  (b),  referring  to  costs  of  admin- 
istration as  "debts"  of  the  estate.*'^ 

Since  the  Amendment  of  1903  to  §§  40  and  48,  a  referee  is  entitled  to 
commissions  on  all  sums,  which,  but  for  outside  agreement,  would  be  paid 
through  the  trustee.*^ 

§  2104,  Thus,  Commissions  on  Disbursements  to  Priority  and 
Secured  Creditors. — Thus,  commissions  are  to  be  computed  on  taxes, 
on  the  priority  wages  of  workmen,  clerks  and  servants,  and  in  short  upon 
all  amounts  paid  to  all  kinds  of  creditors,**    including  secured  creditors.*" 

Before  the  Amendment  of  1910  it  had  come  to  be  held  in  several  cases, 
though  by  what  appears  to  have  been  a  narrow  construction,  that,  unless 
the  lienholder  invoked  the  aid  of  the  bankruptcy  court,  no  commissions, 
either  for  referee,  receiver  or  trustee  could  be  charged  out  of  the  fund 

47.  Compare,  Gray  v.  Mercantile  Co.,  word  "disbursements,"  sec  In  re  Cam- 
14  A.  B.  R.  784,  138  Fed.  344  (C.  C.  A.  bridge,  14  A.  B.  R.  168,  136  Fed.  983 
N.    Dak.);      "Counsel    have    proceeded      (D.  C.  Mass.). 

on  the  assumption  that  a  claim  which  49.   In   re   Cramond,   17   A.   B.   R.   30 

represents  expenses  or  costs  of  admin-  (D.  C.  N.  Y.);  In  re  Coffin,  2  A.  B.  R. 

istration    is    a    'debt    or    claim'    within  344  (Ref.  Tex.) ;  In  re  Gerson,  2  A.  B. 

the    meaning   of   the    provision   before  R.   3.52    (Ref.    N,    Y.) ;    In   re    Force,   4 

quoted    granting    and    restricting    the  A.  B.  R.  114,  118  (Ref.  Mass.);  obiter, 

right   of   appeal.     The   assumption   ap-  In  re  Allison  Lumber  Co.,  14  A.  B.  R. 

pears    to    be    sustained    by    the    Bank-  78,   137   Fed.   643    (D.   C.   Ca.);   contra, 

ruptcy  Act,   notably  by  §   64b;   but,   if  In  re  Anders   Push   Button  'Telephone 

it  were  not,  that  would  be  another  rea-  Co.,  1.')  A.  B.  R.  643,  K«i  Fed.  995  (D. 

son   why  there   would  be   no   right   of  C.  N.  Y.). 

appeal    from    the    allowance    or    rejec-  50.  In  re  Cramond,  17  A.  B.  R.  22  (D. 

tion   of  any  of   the   claims   other   than  C.    N.    Y.) :     Mechanics   and    material- 

that   of   Carroll,   which   is   not   of   that  men  holding  liens.     Obiter,  In  re  Erie 

character."  Lumber  Co.,  17  A.  B.  K.  701,  150  Fed. 

Compare,  inferentially,   In  re  Curtis,  817  (D.  C.  Ga.). 

4  A.   B,   R.  17,  100   Fed.  784   (C.  C.  A.  However,  it  must  not  be   forgotten, 

Ills.).  in  cases  of  sales  of  property  free  from 

48.  In  re  Sanford  Furn.  Mfg.  Co.,  11  encumbrances  that  each  fund  is  to  bear 
A.  B.  R.  414,  n(>  Fed.  888  (D.  C.  X.  its  own  burden  of  the  costs,  its  own 
Car.).  But  see  In  re  Anders  Push  But-  burden  of  the  commissions  and  ex- 
ton  Tel.  Co.,  13  A.  B.  R.  643,  136  Fed.  penscs;  and  that  the  commissions  on 
995  (D.  C.  N.  Y.).  And  see,  In  re  the  amounts  paid  to  secured  creditors, 
Iowa  Falls  M'f'g  Co.,  15  A.  B.  R.  384,  as  such,  are  to  come  out  of  the  par- 
140  Fed.  537  (D.  C.  Iowa).  ticular   fund   on  which   the   security  i» 

"Disbursements." — As  to  meaning  of      held. 
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covered  by  the  lien  until  the  lien  was  paid  in  full.^^  on  the  theory  that 
the  lienholder,  unless  so  affirmatively  asking  aid,  was  entitled  to  be  paid  in 
full,  and  that  the  bankruptcy  oiificials  proceeded  with  a  sale  practically  at 
their  peril,  one  of  the  courts  saying:  ^^ 

In  re  Harrison,  34  A.  B.  R.  715,  179  Fed.  490  (C.  C.  A.  Mo.):  "A  court  of 
bankruptcy  should  not  assume  charge  of  incumbered  property  and  liquidate  the 
liens  on  it,  unless  there  are  reasonable  grounds  for  believing  some  advantage 
will  accrue  to  the  bankrupt's  estate.  If  the  validity  ,oi  the  liens  is  unquestioned, 
and  their  amount  is  such  that  there  is  probably  no  excess  of  value  in  the  prop- 
erty, it  should  be  surrendered  to  the  lienholders  or  others  entitled,  unless  some 
other  reason  appears  for  retaining  control.  A  court  of  bankruptcy  is  not  a 
court  of  general  jurisdiction  for  the  adjudication  of  controversies  or  the  ad- 
ministration of  assets  in  which  the  bankrupt's  estate  is  in  no  wise  interested. 
If,  however,  cognizance  is  taken,  it  should  be  assumed  some  benefit  or  ad- 
vantage was  expected  to  accrue  to  the  general  creditors,  and  if  it  results  other- 
wise it  is  equitable  to  make  the  general  estate  bear  the  cost  of  the  proceeding. 
Here  the  proceeds  of  sale  did  not  equal  the  admitted  incumbrance,  and  the  de- 
ficiency should  not  be  further  increased  by  deducting  the  commissions  of  the 
officers,  if  there  is  a  general  estate  against  which  they  can  be  charged.  This  is 
in  analogy  to  the  general  practice  in  equity  in  foreclosure  cases,  where,  if  possi- 
ble, the  judgment  lien  creditors  are  paid  in  full,  and  if  a  deficiency  results  from 
deducting  the  costs  from  the  proceeds  it  goes  as  a  judgment  against  the  debtor." 

But  this  line  of  reasoning  was  not  well  founded  nor  would  it  operate  well 
in  practice.  Whilst  it  is  undoubtedly  true,  as  the  court  says,"^  that  "if  the 
validity  of  the  liens  is  unquestioned,  and  their  amount  is  such  that  there 
is  probably  no  excess  of  value  in  the  property,  it  should  be  surrendered 
to  the  lienholders  or  others  entitled,  unless  some  other  reason  appears  for 
retaining  control,"  yet,  in  actual  practice,  serious  and  real  uncertainty  occurs 
as  to  the  actual  value,  arising  from  the  peculiarities  of  the  market  or  from 
other  circumstances  that  can  only  be  solved  by  actually  going  to  sale. 
Also,  frequently,  the  trustee  has  a  prospective  purchaser  at  the  beginning 
who  eventually  "backs  out."  Likewise,  frequently,  unforseen  legal  con- 
tingencies occur,  causing  the  original  "reasonable"  prospect  of  an  excess 
to  disappear.  To  throw  upon  the  general  estate,  or  upon  the  court  officers 
in  the  event  there  were  no  such  estate,  the  burden  of  the  costs,  expenses  and 
commissions  for  the  care,  custody  and  sale  of  the  particular  property  so 
covered  by  the  lien,  would  be  unfair  to  such  officers  and  unduly  burdensome 
to  creditors  who  usually  derive  less  benefit  from  the  sale  of  property  cov- 
ered by  liens  than  do  the  lienholders  themselves.  To  compel  trustees  in 
bankruptcy  to  act  in  such  cases  at  their  personal  peril  would  in  a  great 
percentage  of  actual  cases  paralyze  their  efforts,  besides  having  a  serious 
effect  on  the  attitude  of  the  lienholders  themselves  and  prospective  pur- 

51.   Compare   post,   §   3113;   also,   see  52.  Compare  post,  §  3112;  also  see  In 

In   re   Harrison,   34   A.    B.   R.   715,    179  re  Harrison,  24  A.  B.  R.  715,  179  Fed. 

Fed.  490   (C.  C.  A.  Mo.);  Mills  v.  Vir-  490  (C.  C.  A.  Mo.). 

ginia-Carolina    Lumber    Co.,    30    A.    B.  53.  In   re  Harrison,  24    A.  B.  R.  715, 

R.  750,  164  Fed.  168  (C.  C.  A.  Tenn.).  179  Fed.  490  (C.  C.  A.  Mo.). 
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chasers.  Doubtless  the  ruling  criticized  was  in  part  induced  by  the  abuse 
sometimes  occurring  of  taking  possession  of  encumbered  property  where 
there  is  clearly  no  equity.  But  it  is  submitted  that  the  error  here  consisted 
in  the  court's  original  granting  of  the  order  of  sale;  the  court  should  have 
ordered  the  property  abandoned.  Had  the  reviewing  court  put  its  ruling 
squarely  upon  the  ground  of  the  abuse  of  discretion  in  granting  the  order 
(as  a  careful  reading  of  the  case  will  indicate  was  the  real  ground)  the 
case  criticized  would  have  been  entirely  in  accord  with  right  principles  and 
would  not  have  laid  down  a  rule  which  would  act  as  a  two  edged  sword. 

Amendment  of  1910. — The  Amendment  of  1910  does  not  in  its  terms 
affect  the  referee's  commissions,  but  by  analogy  will  indicate  the  correct 
rule  with  regard  thereto  in  the  above  particulars. 

§  2105.  Property  Sold  Free  of  Liens  When  Lienholder  Pur- 
chaser.— The  referee  is  entitled  to  commissions  upon  the  full  amount  of 
the  purchase  price  disbursed  to  creditors,  even  when  a  lienholding  creditor 
is  the  purchaser  and  applies  his  lien  on  the  purchase  price,  such  method 
being  considered  a  "disbursement"  to  a  "creditor"  notwithstanding  the 
actual  money  does  not  pass  through  the  trustee's  hands. ^* 

Where  the  mere  equity  is  sold,  without  the  marshalling  of  liens  and  the 
sale  of  the  property  free  and  clear  therefrom,  with  the  consequent  responsi- 
bilities of  such  proceedings,  the  commissions  of  the  receiver  and  trustee, 
as  also  of  the  referee,  are  only  to  be  computed  upon  the  amount  received 
from  such  equity.  This  is  entirely  different  from  the  case  where  the  property 
is  sold  clear  and  free  of  liens  but  the  purchaser  happens  to  be  a  lienholder 
and  applies  his  lien  in  part  payment.  In  the  latter  case  it  is  still  a  sale  clear 
and  free  of  liens  and,  equally  as  in  cases  of  other  purchasers,  the  receiver 
and  trustee  are  entitled  to  commissions  on  the  entire  amount  of  the  sale 
and,  if  the  lienholder  be  also  a  creditor,  the  referee  likewise  is  entitled 
thereto. 

Varney  v.  Harlow,  31  A.  B.  R.  339,  210  Fed.  824  (C.  C.  A.  Va.):  "Subsequent 
to  1903  and  prior  to  1910,  §  48  allowed  trustees  commissions  on  all  sums  dis- 
bursed by  them.  By  the  amendments  of  the  later  year  the  allowance  was  de- 
clared to  be  "on  all  moneys  disbursed  or  turned  over  to  any  person,  including 
lienholders,  by  them.'  A  similar  change  was  made  in  the  provisions  of  the  sec- 
tion fixing  the  compensation  of  receivers  or  marshals.  Section  40,  dealing  with 
the  fees  of  referees,  was  left  as  it  had  been  amended  in  1903. 

"Does  the  fact  that  §  48  was  altered  by  the  insertion  of  the  words  'turned  over 
to  any  person,  including  lienholders,'  while  §  40  was  not,  indicate  that  Congress 
wished  to  ftiake  a  distinction  in  this  respect  between  trustees,  receivers  and  mar- 
shals on  the  one  hand,  and  referees  on  the  other?  A  very  vital  and  important 
difference  was  established  by  the  act  of  1903.  Before  that  time  trustees'  com- 
missions, as  well  as  those  of  referees,  were  calculated  upon  the  amount  paid  as 

54.  In  re  Sandford  Furn.  Mfg.  Co.,  11  995  (D.  C.  N.  Y.) ;  and  see,  In  re  Iowa 

A   B.  R.  414,  136  Fed.  888  (D.  C.  N.  C).  Falls  Mfg.  Co.,  15  A.  B.  R.  384,  140  Fed. 

But  see  In  re  Anders  Push  Button  Tel-  537  (D.  C.  Iowa), 
ephone    Co.,  13    A.  B.  R.  643,  13a  Fed. 
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dividends  and  commissions.  By  the  amendatory  act  of  the  last  mentioned  year 
trustees  were  allowed  commissions  on  all  sums  disbursed  by  them. 

"This  court  has  pointed  out  why  it  would  have  been  highly  inexpedient  that 
any  similar  provision  should  have  been  made  as  to  referees.  Bray  v.  Johnson 
(C.  C.  A.,  4th  Cir.),  21  Am.  B.  R.  383,  166  Fed.  57. 

"As  we  have  already  seen,  the  allowance  to  the  latter  was  increased  in  another 
way.  The  amendment  of  section  48  made  in  1910  was  not  so  much  for  the  pur- 
pose of  changing  the  law  as  it  was  to  settle  a  question  upon  which  the  courts  had 
divided  by  declaring  the  agreement  of  Congress  with  those  decisions  which 
had  held  trustees  entitled  to  commissions  on  sums  turned  over  to  lienholders. 
Report  No.  691,  Senate  Judiciary  Committee,  2d  Session,  61st  Congress.  It  does 
not  seem  probable  that  Congress  intended  in  so  indirect  a  manner  to  cha.nge  the 
construction  which  had  been  previously  put  upon  §  40.  2  Remington  on  Bank- 
ruptcy, §  2105. 

"It  follows  that  the  referee  was  entitled  to  the  allowance  claimed." 

The  Amendment  of  1910  to  §  48a  provides  that  trustees  and  receivers 
shall  have  commissions  on  "money  disbursed  or  turned  over  to  any  person 
including  lienholders,"  but  §  40,  granting  commissions  to  referees  only  on 
"disbursements"  to  "creditors,"  was  left  unchanged,  so  it  was  evidently  the 
intention  of  Congress  to  make  a  distinction  between  the  receiver  and  trustee 
and  the  referee  as  to  the  allowance  of  commissions  on  sales  free  from  liens. 
The  commissions  of  referees  have  never  been  computed  upon  any  other 
sums  than  "those  disbursed  to  creditors."  And,  lienholders  may  or  may 
not  be  creditors.  If  they  happen  to  be  creditors  and  money  is  disbursed  to 
them,  then  the  referee  is  entitled  to  commissions  upon  such  money,  the 
fact  of  being  lienholders  not  detracting  from  the  attribute  of  being  also 
creditors.  Trustees  and  receivers,  however,  by  the  Amendment  of  1910 
were  given  commissions  not  only  on  amounts  disbursed  to  creditors,  whether 
lienholders  or  not,  but  upon  amounts  disbursed  to  any  other  person,  in- 
cluding lienholders  who  were  not  creditors.  This  was  the  meaning  of  the 
framers  of  this  amendment  and  this  is  the  clear  meaning  of  the  section 
itself.  The  only  difference,  however,  between  the  referee's  and  trustee's 
rights  to  commissions  relates  simply  to  disbursements  made  to  lienholders 
(and  others)  who  are  not  creditors.  The  trustee  and  receiver  may  have, 
but  the  referee  may  not  have,  commissions  on  amounts  disbursed  to  lien- 
holders who  are  not  also  creditors. 

§  2105^.  Also  Where  Creditor  Purchases  and  Applies  Dividend 
on  Price. — Also,  the  referee  is  entitled  to  commissions  where  a  creditor 
buys  in  the  property  and  applies  his  dividends  in  part  payment  therefor.^^ 

§  2106.  In  Composition  Cases  Referee  to  Receive  One-Half  of 
One  Per  Cent. — In  cases  of  composition,  where  the  estate  is  taken  away 
from  the  trustee  and  given  back  to  the  bankrupt  on  the  bankrupt's  paying  an 

55.  Impliedly.  In  re  Morse  Iron  Works  &  Dry  Dock  Co.,  18  A.  B.  R. 
846,  154  Fed.  214  (D.  C.  N.  Y.). 

2   R   B— 69 
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agreed  compensation  therefor,  the  referee,  receiver  and  trustee  alike  each 
receive  merely  one-half  of  one  per  cent,  commission.^s 

§  2107.  "Twenty- Five  Cents  for  Each  Claim  Filed,"  Part  of 
"Compensation." — The  25  cents  for  each  claim  filed  is  part  of  the  ref- 
eree's compensation  and  is  not  to  be  considered  as  having  been  added  by  the 
Amendment  of  1903  by  way  of  reimbursement  of  expenses.  Referees 
are  entitled  further  to  reimbursement  of  their  expenses.  The  25  cents 
for  each  claim  filed  is  to  be  paid  out  of  the  estate,  if  there  be  any  es- 
tate, as  part  of  the  cost  of  administration.  Owing  to  the  ambiguity  of 
the  amendment  to  the  statute  in  this  regard,  it  is  not  certain  whether  there 
can  be  any  charge  of  25  cents  for  each  claim  filed  where  there  is  no  estate. 
It  would  seem  that  where  there  is  no  estate,  there  could  be  no  such  compen- 
sation any  more  than  there  could  be  commissions. ^^ 

§  2107|.  Referee  Acting  as  Special  Master. — Where  the  referee 
is  acting  as  special  master  (as  he  may  do  in  contested  adjudications,  dis- 
charges and  compositions,  and  on  applications  for  injunctions  against  a 
court  or  an  officer  thereof,  and  also  in  independent  equity  suits  for  the 
recovery  of  transferred  property)  he  is  by  the  weight  of  authority  to  be 
allowed  additional  compensation,  though  such  additional  compensation  has 
been  denied  him  since  the  Amendment  of  1903,  by  other  authorities.^^ 

§  2108.  Trustee's  Compensation. — The  trustee  receives  out  of  the 
estate  a  commission  of  not  to  exceed  six  per  cent,  on  the  first  five  hundred 
dollars  disbursed  by  him;  of  four  per  cent,  on  the  next  thousand  dollars; 
two  per  cent,  on  the  amounts  thereafter  up  to  ten  thousand  dollars,  and 
one  per  cent,  on  the  balance  above  ten  thousand  dollars;  but  if  a  compo- 
sition be  made  and  confirmed,  he  receives  merely  one-half  of  one  per  cent, 
on  amounts  paid  to  creditors.  The  trustee  also  receives  a  fee  of  50  cents 
out  of  the  estate  for  the  filing  of  a  certificate  with  the  county  recorder 
where  the  bankrupt  owns  real  estate  not  exempt.^" 

56.  Bankr.  Act,  §  40  (a).  lowed  by  the  courts,  not  to  exceed  six 

57.  In  re  Elk  Valley  Coal  Mining-  Co.,  per  centum  on  the  first  five  hundred 
33  A.  B.  R.  197,  310  Fed.  386  (D.  C.  dollars  or  less,  four  per  centum  on 
Ky.).  moneys  in  excess  of  five  hundred  dol- 

58.  See  ante,  §  2011;  post,  §  3660.  lars  and  less  than  fifteen  hundred  dol- 
In    re    Gillardon,    36   A.    B.    R.    103,      lars,  two  per  centum  on  moneys  in  ex- 

187  Fed.  389  (D.  C.  Pa.).  cess  of  fifteen  hundred  dollars  and  less 

When    May     Referee    Be    Appointed  than  ten  thousand  dollars,  and  one  pei- 

"Special   Master"  in   Bankruptcy  Liti-  centum     on   moneys    in     excess    of  ten 

gation. See  ante,  §  532}^.  thousand    dollars.     And  in    case  of  the 

60.  Bankr.  Act,  §  48  (a) :  "Trustees  confirmation  of  a  composition  after  the 
shall"  receive  for  their  services,  paj-abl^  trustee  has  qualified  the  court  may  al- 
after  they  are  rendered,  a  fee  of  five  low  him,  as  compensation,  not  to  ex- 
dollars  deposited  with  the  clerk  at  the  ceed  one-half  of  one  per  centum  of  the 
time  the  petition  is  filed  in  each  case,  amount  to  be  paid  the  creditors  on 
except  when  a  fee  is  not  required  from  such  composition." 

a   voluntary  bankrupt,   and   such   com-  (b)  "In  the  event  of  an  estate  being 

missions   on   all   moneys    disbursed   or  administered  by  three  trustees  instead 

turned   over   to   any   person,   including  of  one    trustee   or  by    successive  trus- 

lienholders,    by   them,    as    may    be    al-  tees,  the  court  shall  apportion  the  fees 
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§  2108^.  Amendment  of  1910 — Trustee's  Ordinary  Compensa- 
tion.— The  Amendment  of  1910  does  not  change  the  compensation  of  the 
trustee  for  the  performance  of  his  ordinary  duties,  but  leaves  such  com- 
pensation as  before,  simply  making  definite  and  certain  that  this  com- 
pensation shall  be  computed  upon  amounts  paid  to  lienholders  and  other 
persons. 81 

§  2109.  Commissions  Computed  on  Disbursements  for  Expenses 
and  to  Creditors. — These  commissions  are  figured  upon  all  amounts  dis- 
bursed by  the  trustee,  whether  to  unsecured,  priority  or  secured  creditors, 
or  in  payment  of  expenses.®^ 

In  re  Cramond,  17  A.  B.  R.  29,  145  Fed.  966  (D.  C.  N.  Y.) :  "The  language 
covers,  and  evidently  was  intended  to  include,  all  moneys  lawfully  disbursed  by 
the  trustee,  and  held  by  him  as  such,  whetheri  to  creditors,  secured  or  unsecured 
or  having  priority,  or  to  other  persons.  If  to  creditors  it  is  immaterial  whether 
the  amounts  lawfully  paid  them  from  the  funds  in  court  are  paid  as  dividends  or 
in  satisfaction  of  a  lien  or  liens  on  the  fund.  By  section  1  of  the  Act  'creditor 
shall  include  anyone  who  owns  a  demand  or  claim  provable, in  bankruptcy.'  Se- 
cured claims  are  provable  in  bankruptcy,  although  allowable  only  to  a  certain 
amount." 

But  when  the  trustee  sells  securities  which  are  in  the  possession  of  a 
pledgee  thereof,  he  will  only  be  entitled  to  commissions  on  the  sum  re- 
alized in  excess  of  the  secured  indebtedness. 

In  re  Meadows,  29-  A.  B.  R.  165,  199  Fed.  304  (D.  C.  N.  Y.) :  "What  is  in- 
tended by  the  term  'disbursed  to  creditors,'  as  applied  to  the  compensation  of 
referees,  and  by  the  term  'on  all  sums  disbursed,'  as  applied  to  the  compensation 
of  trustees? 

"The  provisions  are  comprehensive  enough  to  entitle  referees  to  commissions 
on  moneys  paid  to  secured  and  unsecured  creditors  (In  re  Sanford  Furniture 
Mfg.  Co.  [D.  C.  N.  C],  11  Am.  B.  R.  414,  126  Fed.  888),  and  to  allow  to  trustees 
commissions  on  all  sums  disbursed  by  them  out  of  the  assets  of  the  bankrupt 
estate,  which  obviously  includes  moneys  paid  for  fees  and  expenses  in  the  ad- 
ministration thereof.  When,  however,  a  secured  creditor  has  recourse  to  a  State 
court  to  foreclose  his  lien,  or  when  personal  property  or  securities,  without  com- 
ing into  the  custody  of  the  bankruptcy  court,  are  sold  by  pledges  under  a  specific 
contract  of  sale,  and  there  is  no  participation  by  the  pledgees  in  the  proceedings 

and  commissions  between  them  accord-  so  filed,  which,  together  with  the  filing 

ing  to    the  services    actually    rendered,  fee,    shall  be  paid    out  of  the  estate  of 

so  that  there  shall  not  be  paid  to  trus-  the  bankrupt  as  a  part  of  the  cost  and 

tees    for    the    administering  of  any  es-  disbursements  of  the  proceedings." 

tate  a  greater  amount  than  one  trustee  Gl.  See  Bankruptcy  Act,  §  48  (a),  as 

would  be  entitled  to."  amended  in  1910. 

Bankr.    Act,  §  47   (c) :    "The   trustee  62.   Obiter.    In  re    Erie  Lumber  Co., 

shall,    within  thirty    days  after  the  ad-  17    A.  B.  R.    701,    150  Fed.  817    (D.  C. 

judication,    file  a    certified  copy  of  the  Ga.). 

decree     of     adjudication    in    the    office  Compare    ante,  §    2104,    for  a  discus- 

where   conveyances   of  real   estate   are  sion    of  those  decisions    which  merely 

recorded    in    every    county    where  the  refuse   commissions    where   there    has 

bankrupt  owns  real  estate  not  exempt  been  an  abuse  of  discretion  in  selling 

from    execution,    and    pay  the    fee  for  property  when  there  was  no  reasonable 

such  filing,  and  he  shall  receive  a  com-  prospect    of  a  surplus    over  and  above 

pensation  of    fifty    cents  for  each  copy  valid  and  unquestioned  liens. 
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of  the  bankruptcy  court,  then  clearly  no  commissions  are  computable  on  the 
amounts  realized  by  secured  creditors  on  their  securities. 

"In  the  present  case,  as  already  pointed  out,  the  pledgees  had  the  right  to  sell 
the  collateral  at  public  or  private  sale  without  notice  to  the  pledgors,  and  to  ap- 
ply the  proceeds  to  the  payment  of  liabilities.  Indeed,  the  Fidelity  Trust  Com- 
pany reserved  to  itself  the  right  to  buy  the  securities  free  from  any  right  or 
equity  of  redemption  in  the  pledgors.  The  arrangement  with  the  banks  created, 
not  a  mere  lien,  as  the  referee  seemed  to  think,  but  a  pledge,  which  carried  with 
it  complete  control,  and  the  right  of  sale  upon  default  in  the  payment  of  notes 
for  which  collateral  was  given.  A  lien  ordinarily  confers  no  such  power,  and 
there  is  a  clear  distinction  between  selling  property  free  from  liens,  where  the 
title  and  possession  are  in  the  trustee,  and  selling  stocks  and  bonds  pledged  to 
a  third  party  under  a  written  contract. 

"In  this  case  it  cannot  be  held  that  the  securities  were  even  constructively  in 
the  possession  of  the  trustee.  The  rights  of  the  pledgees  were  not  affected  by 
the  bankruptcy  proceedings.  As  they  did  not  avail  themselves  of  the  services  of 
the  referee  and  trustee  to  sell  the  securities  held  by  them,  they  manifestly  could 
not  have  been  compelled  to  bear  any  portion  of  the  expenses  of  the  sale,  and  it 
is  difficult  to  perceive  the  validity  of  the  sale  by  the  trustee  of  personal  property 
which  was  not  in  his  custody,  or  in  the  control  of  the  bankruptcy  court,  save  as 
to  any  existing  equities  of  redemption.  How  could  the  trustee  have  immediately 
delivered  the  securities  to  the  purchaser,  if  the  pledgees  had  not  voluntarily  re- 
leased them?  The  pledgees  were  adverse  claimants,  and  could  not  have  been 
summarily  compelled  to  surrender  their  securities,  or  to  submit  their  rights  to  the 
bankruptcy  court.  Certainly  by  the  mere  sale  they  were  not  compelled  to  de- 
liver the  collateral  to  the  trustee.  If  the  proceeds  of  the  sale  had  been  insufficient 
to  pay  the  pledgees,  not  only  would  the  trustee  have  been  unable  to  make  delivery 
of  the  securities  to  the  buyer,  but  the  pledgees  would  doubtless  themselves  have 
sold  under  their  contract.  ^ 

"The  authorities  in  sup'port  of  the  contention  of  the  trustee,  and  upon  which 
the  referee  placed  reliance,  are  clearly  distinguishable." 

The  rule  laid  dowm  in  this  paragraph,  §  2109,  is  not  changed  by  the 
Amendment  of  1910.  On  the  contrary,  that  amendment  enunciates  the 
rule  expressly,  allowing  commissions  on  all  amounts  disbursed  or  turned 
over  to  any  person,  including  lienholders.^^ 

In  re  Howard,  31  A.  B.  R.  251,  207  Fed.  402  (D.  C.  N.  Y.):  "There  was  a  di- 
vision of  opinion  whether  or  not  this  gave  commissions  to  trustees  on  moneys 
received  by  them  and  disbursed  by  them  which  were  derived  from  the  sales  of 
mortgaged  property  and  which  moneys  were  covered  by  and  properly  applicable 
to  the  payment  of  the  lien.  Since  the  amendatory  act  of  1910  section  48-a  pro- 
vides that  trustees  shall  receive  "such  commissions  on  all  moneys  disbursed  or 
turned  over  to  any  person,  including  lienholders,  by  them,  as  may  be  allowed,' 
etc.  This  amendment  settled  the  disputed  questions  as  to  the  effect  of  the  amend- 
ment of  1903,  so  far  as  trustees  are  concerned." 

§  2110.  Except  That  in  Composition  Cases  Computed  Only  on 
Disbursements  to  Creditors. — But  in  composition  cases,  the  trustee  is 
entitled  to  commissions  only  on  disbursements  to  creditors,  and  then  only 
at  the  rate  of  one-half  of  one  per  cent,  and  only  in  case  he  shall  have 


63. 


See     Bankr.    Act,  §    48    (a),     as    amended  in  1910. 
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qualified  as  trustee  before  confirmation  of  the  composition.^* 

The  Amendment  of  1910  to  Bankruptcy  Act,  §  48,  has  not  changed 
this  rule,  save  and  except  that  the  trustee  may  also  be  allowed  additional 
compensation  where  he  has  conducted  the  business  of  the  bankrupt,*^  such 
additional  compensation  being  allowable  up  to  a  further  one-half  of  one 
per  cent,  upon  the  amounts  disbursed  to  creditors. 

The  same  manner  of  computation  and  rate  of  commissions  in  composition 
cases,  prevails  in  allowances  to  receivers,  by  the  Amendment  of  1910. 

§  2111.  Whether  "Disbursement"  Includes  Proceeds  of  Property 
and  Trust  Funds  Surrendered  to  Adverse  Claimants,  and  Exempt 
Property  Sold  by  Trustee. — Perhaps,  even  before  the  Amendment  of 
1910,  "disbursed"  included  the  proceeds  of  the  sale  of  property  surrendered 
to  adverse  claimants  in  lieu  of  the  specific  property  itself  and  trust  funds 
traced  into  the  trustee's  hands  and  surrendered.*^ 

Compare  instance  and  reasoning  before  the  Amendment  of  1910,  wherein 
expense  and  compensation  for  care  and  custody  in  preserving  specific  prop- 
erty were  taxed  against  an  unsuccessful  claimant;  In  re  Schocket,  24  A.  B.  R.  47, 
177  Fed.  583  (D.  C.  R.  I.):  "Blankenstein's  petition  prayed  for  a  return  to  him 
of  specific  personal  property  which  was  in  the  hands  of  a  receiver  when  he  filed 
his  petition,  and  which  subsequently  came  into  the  hands  of  the  trustee  upon 
his  appointment.  The  relief  sought — i.  e.,  a  return  of  specific  property — ^yas  in- 
consistent with  a  sale  by  the  trustee.  Neither  Blankenstein  nor  the  trustee  made 
application  for  a  sale  of  the  property  and  to  hold  the  proceeds  in  lieu  thereof. 
The  trustee  contends  that  the  reclamation  proceedings  prevented  a  sale  and  gave 
rise  to  expenses  in  preserving  the  property;  that  these  expenses  were  the  result 
of  a  fraudulent  claim,  and  should  not  be  cast  upon  the  estate,  but  should  be 
borne  by  the  petitioner  for  reclamation  and  taxed  against  him.  While  it  is 
doubtful  if  this  expense  falls  strictly  within  the  usual  meaning  of  the  term  'costs 
of  suit,'  and  while  no  statutory  provision  in  terms  covers  a  charge  of  this  char- 
acter, yet  in  a  proceeding  in  equity  the  taxation  of  similar  charges  seems  to  have 
been  allowed.  In  Burns  v.  Rosenstein,  135  U.  S.  449,  10  Sup.  Ct.  817,  34  L.  Ed. 
193,  which  related  to  proceedings  in  equity,  the  court  said:  'The  allegations  of 
the  original  bill  justified  the  issuing  of  the  attachment.  It  was  right  that  the 
property  taken  under  it  should  be  cared  for,  and,  as  the  court  found  that  the 
plaintiffs  were  entitled  to  a  decree  against  the  defendants,  a  judgment  for  costs 
properly  followed;  and  we  perceive  no  reason  why  the  plaintiffs  should  not  have 
been  allowed,  as  part  of  their  costs,  a  reasonable  amount  for  the  expenses 
incurred  in  preserving  the  attached  party,  and  for  which  they  became 
primarily  liable  to  the  officer  keeping  it.  We  cannot  say,  upon  the  record  before 
US,  that  the  court  below  exceeded  its  discretion  in  apportioning  the  expenses 
thus  incurred.'  A  court  of  equity,  in  extending  an  order  for  the  taxation  of  costs 
so  that  it  may  include  charges  and  expenses  properly  incurred,  seems  to  pro- 
ceed rather  upon  considerations  of  the  substantial  equities  of  the  parties  than 
upon  ordinary  statutory  provisions  concerning  costs.  3  Daniell's  Chancery  (1st 
Am.  Ed.),  p.  1586.  The  petitioner  in  reclamation  having  made  application  to  a 
court  exercising  chancery  powers  in  the  administration  of  the  bankrupt's  assets, 

64.  Bankr.  Act,  §  48  (a).  66.  Inferentially,  In  re  Cambridge,  14 

65.  See  Bankr.  Act,  §  48  (a)  and  (e),  A.  B.  R.  168,  136  Fed.  983  (D.  C. 
as  amended  in  1910.  Mass.). 
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seeking  a  determination  of  his  right  to  have  returned  to  him  specific  prop- 
erty held  by  the  trustee  for  the  benefit  of  the  creditors,  is  justly  chargeable 
for  such  necessary  expenses  in  the  custody  of  the  goods  as  were  occasioned 
by  the  proceedings  instituted  by  him,  and  which  would  not  have  been  incurred 
but  for  his  intervention.  To  cast  upon  the  property  belonging  to  the  creditors 
the  costs  of  preservation  pending  the  fraudulent  claim  of  an  intervener  is  con- 
trary to  equity.  I  am  of  the  opinion  that  the  court  has  authority  to  so  extend 
an  order  for  the  taxation  of  costs  against  the  intervener  as  to  include  a  direc- 
tion to  tax  charges  and  expenses  of  custody,  as  well  as  ordinary  costs.  Such 
charges  and  expenses  should  cover  only  the  custody  and  expense  which  were 
the  direct  result  of  the  intervention  proceedings.  Charges  for  expense  of  keep- 
ing, that  would  have  been  necessary  irrespective  of  the  filing  of  the  reclamation 
proceedings,  should  be  disallowed." 

The  Amendment  of  1910  places  beyond  doubt  the  right  of  the  trustee 
to  commissions  upon  the  proceeds  of  property  and  trust  funds  surrendered 
to  adverse  claimants,  such  amendment  providing  for  "commissions  on  all 
moneys  disbursed  or  turned  over  to  any  person,  including  lienholders,  by 
them,  etc." 

Notwithstanding  the  breadth  of  the  term  used,  it  is  still  doubtful  whether 
commissions  to  "any  person"  should  be  held  to  include  commissions  on  ex- 
empt property  where  it  has  been  sold  by  consent,  since  §  48  should  be  read 
in  connection  with  other  sections  in  pari  materia,  such  as  §  6,  wherein  it  is 
provided  that  "this  act  shall  not  affect  the  allowance  to  bankrupts  of  the 
exemptions  which  are  prescribed  by  the  state  laws  in  force,  etc."  Further- 
more, §  48,  in  this  regard  is  to  be  read  in  the  light  of  the  well-known  policy 
of  the  law,  as  expressed  in  the  decisions,  of  great  liberality  towards  debtors 
in  the  allowance  of  exemptions.'^ ^ 

However,  where  exempt  property  is  sold  by  the  trustee,  there  is  consid- 
erable justification  for  charging  commissions  therefrom  against  the  bank- 
rupt, since  he  has  received  the  benefit  of  the  trustee's  work  in  this  regard,®* 
and  it  may  be  that  the  courts  will  charge  commissions  upon  exempt  prop- 
erty where  it  has  been  sold  by  the  trustee  either  for  the  sole  benefit  of  the 
bankrupt,  or  for  the  conjoint  benefit  of  the  bankrupt  and  creditors.  In  no 
event,  however,  can  commissions  be  charged  upon  exempt  property  set  over 
to  the  bankrupt  "in  kind." 

§  2112.  Entitled  Even  Where  Outside  Agreement  to  "Credit" 
Exists  and  Actual  Money  Does  Not  Pass. — And  the  trustee,  similarly  to 
the  referee  [ante,  §  2105],  is  entitled  to  commissions  upon  all  amounts  that 
would  be  disbursed  by  him  but  for  outside  agreement  between  the  parties, 
as,  for  instance,  where  a  lienholder  buys  in  the  property  and  applies  his 
debt  on  the  purchase  price,  etc.,'^*'    or  where  a  creditor  buys  it  in  and  credits 

67.  See   ante,-   §    1093^.  A.    B.     R.     414,    126    Fed.    888    (D.    C. 

68.  Inferentially,   In   re   Castleberry,       N.  C). 

16  A.   B.   R.  431,   133   Fed.   831   (D.   C.  Compare,  contra,  before  Amendment 

Ga.).  of  1903,  In  re  Kaiser,  8  A.  B.  R.  108  (D. 

70.  In  re  Sanford  Furn.  Mfg.  Co.,  11      C.  Mont.),  where  the  rule  is  laid  down 
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his  dividends  thereon.'' ^ 

This  does  not  apply  where  merely  the  equity  of  redemption  is  sold. 
It  only  applies  where  the  property  is  sold  clear  and  free  of  encumbrances 
and  the  liens  are  transferred  to  the  proceeds  of  sale.  In  the  latter  cases, 
of  course,  if  one  of  the  lienholders  is  a  purchaser  he  may  apply  his  interest 
in  the  proceeds  as  lienholder  in  payment  of  the  purchase  price,  for  it  would 
be  a  vain  thing  to  have  him  pay  in  the  money  and  then  have  the  trustee  pay 
it  out  to  him  directly;  in  such  cases,  commissions  should  be  computed  upon 
the  lien  thus  applied  precisely  as  if  some  other  person  were  the  purchaser. 
However,  this  doctrine  only  would  apply  to  sales  made  clear  and  free  of 
encumbrances.  It  would  not  apply  to  the  sale  of  an  equity  of  redemption, 
for  in  the  latter  instance  the  estate  is  not  sold  but  only  the  reversion  in  the 
estate;  moreover,  there  would  be  no  basis  for  allowance  to  the  receiver  or 
trustee  where  merely  the  equity  were  sold,  for  the  compensation  allowable 
to  the  receiver  and  trustee  is  for  their  care  and  responsibility  in  regard  to 
the  entire  estate  and  for  the  marshalling  of  liens  and  determination  of  prior- 
ities therein  and  for  the  getting  of  a  purchaser  for  the  entire  value.  In 
other  words,  it  is  absolutely  essential  to  the  right  of  commissions  in  such 
instances  that  the  sale  be  in  fact  a  sale  clear  and  free  of  encumbrances  with 
transfer  of  the  rights  of  the  lienholder  to  the  proceeds  of  sale. 

The  Amendment  of  1910  would  not  affect  the  doctrine  of  this  paragraph. 
So  far  as  the  doctrine  relates  to  referees  it  is  rather  restricted  by  the  amend- 
ment. Before  the  amendment  the  trustee  was  entitled  to  commissions  on 
sums  disbursed  to  lienholders  only  in  the  event  the  lienholders  were  also 
creditors  of  the  bankrupt.  To  cover  this  manifest  injustice,  the  amendment 
of  1910  provides  that  where  the  lienholder  is  not  a  creditor  and  yet  receives 

that  he  is  not  entitled  to  commissions  be    observed,     first,    that    the    secured 

unless  it  actually  does  pass  through  his  creditor    had     already    been     paid    his 

hands.  This  case,  however,  was  decided  claim  in  full  and  this  was  an  effort  to 

before    the    Amendment    of    1903.      In  make  him  pay  commissions  afterwards, 

this  instance  a  great  hardship  was  suf-  While    this    fact    would    not    alter    the 

fered  by  the  trustee.     He  had  at  the  principles  involved  yet  it  would  never- 

instance    of    creditors    instituted    suit  theless    tend  to  confuse  the  issue,  and, 

against  third  parties   for  the   recovery  second,     that     it     appears    there    was 

of  certain  assets.     The  creditors   then  enough  in  the  fund  thus  covered  by  the 

sold  out  their  claims  to  a  third  party  lien  to  pay  the  costs,  without  touching 

and  the  case  was  dismissed.    The  pur-  the  lien.     Manifestly,  the  costs  should 

chase  price  was  probably  the  result  of  first   be    paid,  then  the   liens  in  full,  in 

the   trustee's   suit  and  it  seems  highly  the  order  of  priority, 

unfair   that   the   trustee   should  be   de-  [Before   Amendment  of  1910]Appar- 

prived  of  his  commissions  through  this  ently  contra,  In  re  Harrison,  24  A.  B. 

outside   settlement.  R.  719,  179  Fed.  490  (C.  C.  A.  Mo.),  but 

Apparently  contra,  and  that  he  is  not  in  reality  holding  that  commissions  are 

entitled    to    require  a  secured    creditor  not  to  be  charged  out  of  the  fund  un- 

whose  lien  was  created  more  than  four  til    lienholders    are    paid    in    full  unless 

months    prior    to    bankruptcy    and  has  they  invoke  the  aid  of  the  court  or  the 

been  satisfied  in  full,  to  pay  such  com-  lien  is  disputed — a  ruling,  by  the  way, 

missions    on    the    amount    received  by  to   be   seriously   questioned   on   princi- 

him.    In   re   Anders  Push  Button  Tele-  pie,  compare  §  2104. 

phone  Co.,  13  A.  B.  R.  643,  136  Fed.  995  71.  In  re    Morse    Iron  Works  &  Dry 

(D.  C.    N.    Y.).      With    regard    to  this  Dock  Co.,  18  A.  B.  R.  846,  154  Fed.  214 

case  of  In  re  Anders,  two  things  are  to  (D.  C.  N.  Y.). 
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the  proceeds  of  his  lien  through  the  efforts  of  the  trustee  and  receiver,  then 
the  trustee  and  receiver  shall  be  entitled  to  commissions  thereon.  The  refer- 
ee's commissions,  however,  were  not  affected  by  the  Amendment  of  1910 
and  therefore  would  not  be  computed  upon  disbursements  to  lienholders 
unless  such  lienholders  were  also  "creditors." 

§  2113.  No  Absolute  Right  to  Full  Commissions:  Less  May  Be 
Allowed  or  All  Allowance  Withheld.— The  trustee  has  not  the  absolute 
right  to  the  full  commission :  The  court  may  allow  him  less.  The  only  limi- 
tation prescribed  by  the  statute  is  a  maximum  limit:  the  court  shall  not 
allow  him  more  then  six  per  cent,  on  the  first  five  hundred  dollars,  nor 
more  than  four  per  cent,  on  the  next  thousand,  etc. 

The  court  may,  in  its  discretion,  withhold  all  compensation  from  any 
trustee  who  has  been  removed  for  cause. '^^ 

By  this  provision  of  clause  (c)  it  should  not  be  inferred  that  the  court 
may  not  withhold  all  compensation  to  the  trustee  for  other  causes  than 
his  removal.  It  is  not  a  place  for  the  application  of  the  rule  "Inclusio 
unius,  exclusio  alterius."  Circumstances  may  be  such  as  to  warrant  re- 
fusal of  compensation  altogether,  even  though  the  trustee  be  not  removed. 
The  discretion  not  to  grant  the  maximum  compensation  is  the  discretion  to 
refuse  compensation  altogether,  for  cause.'^^ 

In  re  Schoenfeld,  25  A.  B.  R.  748,  183  Fed.  319  (C.  C.  A.  Pa.):  "Where  a 
receiver  or  trustee  has  been  negligent  in  the  performance  of  his  duty,  the  court 
may,  in  a  proper  case,  without  the  filing  of  exceptions  deny  him  any  commis- 
sions." 

The  doctrine  of  this  paragraph  is  not  affected  by  the  Amendment  of 
1910. 

See  Report  No.  691  of  the  Judiciary  Committee  of  the  Senate,  61st  Congress, 
Second  Session:  "Of  course,  the  rates  of  commissions  prescribed  are  maximum 
limitations.  Less,  but  not  more,  may  be  allowed;  and  it  is  hoped  the  courts 
will  exercise  their  discretion  still  in  allowing  less  amounts  where  proper." 

§  2114.  Apportionment,  Where  Three  Trustees  or  Successive 
Trustees. — In  the  event  of  any  estate  being  administered  by  three  trustees 
instead  of  one  trustee,  or  by  successive  trustees,  the  court  will  apportion 
the  fees  and  commissions  between  them  according  to  the  services  actually 
rendered,  so  that  there  shall  not  be  paid  to  trustees  for  the  administering 
of  any  estate  a  greater  amount  than  one  trustee  would  be  entitled  to.''* 

72.  Bankr.    Act,  §    48  (c).  In  re  Lev-  possession  "as   agents"  at  the  time   of 

erton,  19  A.  B.  R.  434,  155  Fed.  935  (D.  the   bankruptcy.     Hebert  v.   Crawford, 

C.  Pa.).     See  ante,  §  947J4.  228  U.  S.  304,  30  A.  B.  R.  24,  quoted  on 

Surcharging      Trustee.   —    Instance,  other  points  at  §  1807. 

surcharging   of   trustee    for    delivering  73.    Similarly   as    to   receiver,    In    re 

over    to    an    adverse    claimant    firm    of  Tisch,    29  A.    B.  R.    339,  303  Fed.  1018 

which    he  was    a  member,  a    crop    of  (D    C.  N.  Y.). 

nee   of  which  the  bankrupts    were    in  74.  Bankr.  Act,  §  48  (b). 
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§  2115.  Extra  Compensation  for  Conducting  Business. — Trustees 
and  receivers  are  entitled  to  extra  compensation  for  continuing  the  business 
of  the  bankrupt.'^s 

Before  the  amendment  of  1903  a  great  injustice  was  done  to  trustees 
who  were  required  to  continue  the  business.  It  was  repeatedly  held,  and 
entirely  in  accordance  with  the  law,  that  no  extra  compensation  could  be 
allowed  for  such  additional  services.''^ 

The  framers  of  the  Amendatory  Act 'of  1903,  although  in  a  somewhat 
ineffective  way,  endeavored  to  remedy  this  defect.  They  provided  by  amend- 
ment to  clause  5  of  §  2  that  courts  of  bankruptcy  should  have  power  to 
"authorize  the  business  of  bankrupts  to  be  conducted  for  limited  periods 
by  receivers,  the  marshal  or  trustees,  if  necessary  in  the  best  interests  of 
the  estate,  and  allow  such  officers  additional  compensation  for  such  services, 
but  not  at  a  greater  rate  than  in  this  Act  is  allowed  trustees  for  similar 
services."  '^'^ 

The  Amendment  of  1910  permits  additional  compensation  to  trustees  and 
receivers  (and  marshals)  for  continuing  the  business  of  the  bankrupt  and 
specifies  the  extent  and  the  manner  of  the  fixing  thereof.'^'^^ 

See  Report  No.  691  of  the  Senate  Judiciary  Committee  of  the  61st  Congress, 
2nd  Session:  "As  the  law  originally  stood  there  was  no  provision  whatever  reg- 
ulating the  compensation  of  receivers,  although  the  compensation  of  trustees 
(at  any  rate  for  the  performance  of  their  ordinary  duties)  was  most  carefully 
and  economically  prescribed  and  limited.  The  idea  of  the  framers  of  the  law 
of  1898  undoubtedly  was  that  the  administration  of  bankrupt  estates  would  be 
placed  in  the  hands  of  trustees  who  were  to  be  elected  by  creditors  and  whose 

75.  Bankr.  Act,  §  3  (5) ;  In  re  Pequod  moneys  turned  over  by  them  or  after- 
Brew.  Co.,  18  A.  B.  R.  353  (Ref.  N.  wards  realized  by  the  trustees  from 
Y.);  In  re  Shiebler  &  Co.,  33  A.  B.  R.  property  turned  over  in  kind  by  them 
163,  174  Fed.  336  (C.  C.  A.  N.  Y.) ;  to  the  trustees;  such  commissions  not 
compare,  In  re  Russell  Card  Co.,  23  to  exceed  six  per  centum  on  the  first 
A.  B.  R.  300,  174  Fed.  303  (D.  C.  five  hundred  dollars  or  less,  four  per 
N.  J.).  centum    on    moneys    in    excess    of   five 

76.  In  re  Epstein,  6  A.  B.  R.  191,  109  hundred  dollars  and  less  than  one 
Fed.  878  (D.  C.  Ark.).  Contra,  In  re  ^thousand  five  hundred  dollars,  two 
Plummer,  3  A.  B.  R.  330  (Ref.  N.  Y.),  per  centum  on  moneys  in  excess  of 
criticised  and  disapproved  in  In  re  one  thousand  five  hundred  dollars,  and 
Epstein,  6  A.  B.  R.  191,  109  Fed.  878  one  per  centum  on  moneys  in  excess 
(D.  C.  Ark.).  of    ten    thousand    dollars:      Provided, 

77.  In  re  Dimm  &  Co.,  17  A.  B.  R.  119  That  in  case  of  the  confirmation  of  a 
(D.  C.  Pa.) :  Daily  auction  sales  held  composition  such  commissions  shall 
to  be  within  the  amendment.  Obiter,  not  exceed  one-half  of  one  per  cen- 
In  re  Kirkpatrick,  17  A.  B.  R.  594,  148  tum  of  the  amount  to  be  paid  credit- 
Fed.  811    (C.   C.  A.   Mich.).  ors    on    such    composition:     Provided 

77a.     See'  Bankr.   Act,   §    48:     "(e)  further.  That  before  the  allowance  of 

Where    the    business    is    conducted    by  compensation     notice     of     application 

trustees,    marshals,    or     receivers,     as  therefor,  specifying  the  amount  asked, 

provided  in  clause  five  of  section  two  shall  be  given  to  creditors  in  the  man- 

of  this  act,  the  court  may  allow  such  ner   indicated   in   section   fifty-eight   of 

officers     additional     compensation     for  this  act." 

such   services  by  way  of  commissions  As   to    what    does     not     amount     to 

upon  the  moneys   disbursed  or  turned  "carrying     on    the     business,"    see    In 

over     to     any    person,     including    lien  re  Knosher  &  Co.,  28  A.  B.  R.  747,  197 

holders,  by  them,  and,  in  cases  of  re-  Fed.  136  (C.  C.  A.  Wash.),  quoted  at  §' 

ceivers     or   marshals,     also    upon     the  3119^. 
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compensation  was  carefully  limited.  However,  it  was  necessary  to  provide  for 
the  contingency,  frequently  occurring,  of  a  period  of  time  elapsing  after  the 
filing  of  the  petition  in  bankruptcy  and  before  the  election  of  the  trustee,  dur- 
ing which  interval  assets  might  be  in  danger  of  destruction  or  depreciation,  and 
for  this  purpose  it  was  provided  that  receivers  might  be  appointed  "when  ab- 
solutely necessary  for  the  preservation  of  the  estate,'  and  that  these  receivers 
(as  well  as  the  trustees  afterwards)  might  carry  on  the  business  whenever  the 
best  interests  of  the  parties  required  it,  though  only  for  'limited  periods.'  While 
the  compensation  of  trustees  (at  least  their  'ordinary'  compensation)  was  care- 
fully limited,  yet  the  compensation  of  receivers  was  left  wholly  to  the  discretion 
of  the  court,  a  defect  which  the  Amendment  of  1903  did  not  correct.  Such  un- 
limited discretion  in  the  allowance  of  compensation  has  offered  opportunity  for 
certain  serious  abuses  to  creep  in.  Indeed,  in  some  sections  of.  the  country, 
the  appointment  of  receivers  and  the  conducting  of  the  business  by  them  have 
become  the  rule  rather  than  the  intended  exception,  a  custom  which  has  resulted 
in  estates  being  kept  for  prolonged  periods,  sometimes,  indeed,  for  almost  their 
entire  administration,  in  the  hands  of  receivers  appointed  by  the  courts,  with 
compensation  allowable  in  the  unlimited  discretion  of  the  courts,  rather  than 
in  the  hands  of  trustees  elected  by  creditors,  with  compensation  carefully  and 
economically  limited.  As  to  the  matter  of  additional  compensation  for  the  con- 
ducting of  the  business  by  the  receiver  or  trustee,  the  Act  of  1898,  as  originally 
passed,  gave  no  such  additional  compensation.  This  was  an  injustice,  because 
the  conducting  of  the  business  of  the  insolvent  is  frequently  necessary,  particu- 
larly when  adjudications  are  contested  or  when  the  assets  consist  of  an  active 
business  which  can  be  best  sold  as  a  going  concern.  The  Amendment  of  1903 
sought  to  correct  this  injustice  by  an  amendment  of  §  3,  clause  5,  of  the  act 
— a  part  of  the  statute,  however,  which  is  not  germane  to  the  subject  of  com- 
pensation,- for  which  reason  the  whole  subject  is  now  referred  to  §  48  of  the 
act.  Through  the  unfortunate  wording  of  the  Amendment  of  1903,  especially 
through  the  use  of  the  word  'similar,'  this  clause  regarding  compensation  was 
at  least  ambiguous.  It  was  the  actual  intention  of  the  framers  of  the  Amend- 
ment of  1903  that  where  the  trustee  or  receiver  conducted  the  business  he  might 
be  allowed  additional  compensation,  ,  but  that  such  additional  compensation 
should  not  exceed  once  again  the  compensation  prescribed  in  §  48,  §  48  carefully 
limiting  the  compensation  of  the  trustee  to  certain  fixed  percentages  upon 
moneys  disbursed.  The  courts  have  construed  the  Amendment  of  1903  as  al- 
lowing additional  compensation  for  conducting  the  business,  to  be  sure,  but 
have  held  that  there  is  no  limit  upon  the  amount  allowable,  save  and  except  in' 
the  'discretion  of  the  court.'  (In  re  Shiebler  &  Co.,  23  A.  B.  R.  16S;  174  Fed. 
336.)  A  careful  reading  of  the  proposed  amendments  forming  new  clauses  (d) 
and  (e)  of  §  48,  in  conjunction  with  §  48  (a)  of  the  law  as  the  latter  clause 
continues  to  stand  [§  48  (a)  is  itself  recommended  for  amendment,  as  here- 
inafter noted],  will  exhibit  fully  the  method  proposed  to  be  adopted  by  the 
present  amendment  for  compensating  receivers  for  their  ordinary  duties  and 
for  giving  additional  compensation  to  trustees  or  receivers  for  the  conducting 
of  business.  As  a  basis  from  which  to  start,  the  established  rate  of  compen- 
sation already  prescribed  in  §  48  (a)  of  the  act  for  trustees  for  the  perform- 
ance of  their  ordinary  duties  is  adopted.  Trustees  or  their  ordinary  services 
already  are  compensated  in  §  48  (a)  of  the  act  by  way  of  commissions  on 
moneys  actually  disbursed  by  them,  the  rate  being  6  per  cent  on  the  first  $500, 
4  per  cent  on  the  next  $1,000,  2  per  cent  on  the  next  $8,500,  and  1  per  cent 
above  $10,000,  averaging,  in  an  estate  of  $5,000,  less  than  3  per  cent  on  the 
whole;  in  an  estate  of  $10,000,  less  than  3^  per  cent  on  the  whole;  and  in  an 
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estate  of  $20,000,  less  than  2  per  cent — a  very  low  rate  of  commission.  The 
present  amendment  fixes  the  maximum  compensation  that  can  be  allowed  re- 
ceivers for  the  performance  of  their  ordinary  duties  at  precisely  this  same  rate, 
instead  of  leaving  it  to  the  unlimited  discretion  of  the  court.  It  also  fixes  the 
extra  compensation,  whether  it  be  to  the  receiver  or  trustee,  for  the  conduct- 
ing of  the  business,  to  once  again  this  same  rate;  so  that,  at  best,  the  ordi- 
nary and  extraordinary  compensation  taken  together,  in  the  event  that  both 
a  receiver  and  trustee  have  successively  had  charge  of  the  estate  and  even 
have  both  conducted  the  business,  cannot  exfeed  four  times  the  amount  al- 
lowable to  trustees  by  §'  48  (a)  of  the  act  for  the  performance  of  his  ordi- 
nary duties.  The  practical  difficulty  in  the  way  of  allowing  commissions  to 
receivers,  where  the  receivers  turn  over  to  the  trustee  in  specie  the  property 
which  they  have  been  taking  care  of,  is  obviated  by  the  provision  that  the 
commissions  are  to  be  figured  upon  the  amounts  thereafter  actually  realized 
upon  sale  of  such  property  so  turned  over  in  specie.  Thus  the  bill  seeks  to 
reduce  to  the  one  rational  basis  of  commissions,  on  moneys  actually  realized, 
the  compensation,  both  ordinary  and  extraordinary,  of  both  trustee  and  receiver; 
and  by  this  is  done  away  with,  also,  the  unlimited  discretion  of  the  courts  in 
the  allowance  of  compensation  to  such  officers.  Of  course,  the  rates  of  com- 
mission prescribed  are  maximum  limitations.  Less,  but  not  more,  may  be  al- 
lowed, and  it  is  hoped  the  courts  will  exercise  their  discretion  still  in  allowing 
less  amounts  where  proper.  It  is  further  to  be  observed  that  creditors  are 
to  be  given  notice  of  all  applications  for  allowance,  and  thus  there  is  af- 
forded an  additional  safeguard.  The  changes  proposed  by  §§'  1,  9,  of  the 
amendatory  bill  will  then,  it  is  thought,  tend  to  prevent  extravagance  in  the 
administration  of  insolvent  estates  and  to  remove  the  temptation  which  now 
exists  toward  the  creation  of  prolonged  receiverships,  and  will  also  tend  to 
put  the  administration  of  bankrupt  estates  promptly  into  the  hands  of  trus- 
tees elected  by  the  creditors,  in  accordance  with  the  actual  design  of  the  fram- 
ers  of  the  bankruptcy  act,  rather  than  in  the  hands  of  receivers  appointed  by 
the  courts.'' 

§  2117.  No  Additional  Compensation  Allowable  "in  Any  Form  or 
Guise." — The  statute,  in  §  72,  provides  that  "neither  the  referee,  receiver, 
marshal  nor  trustee  shall,  in  any  form  or  guise,  receive,  nor  shall  the  court 
allow  him,  any  other  or  further  compensation  for  his  services  than  that  ex- 
pressly authorized  and  prescribed  in  the  act."  '^® 

78.    See  ante,  §  2011;  "Policy  of  Act  Ohio);  In  re  Kaiser,  8  A.  B.  R.  108,  112 

That  of  Strictest  Economy  in  Expenses  Fed.  955    (D.  C.  Mont);    In  re  Barker, 

and  Costs  of  Administration."  7   A.    B.    R.    132,    111    Fed.    501    (D.    C. 

In  re  Meadows,  29  A.  B.  R.  165,  199  Iowa). 

Fed.   304    (D.    C.   N.  Y.) ;   De  Vries  v.  But   compare  instance  of   clear  viola- 

Orem,  17  A.  B.  R.  876,  65  Atl.  430  (Md.  tion   of   this    provision,    In    re    Hart    & 

Ct.    App.);  In    re    Screws,  17    A.  B.  R.  Co.,  18  A.  B.  R.  137  (D.  C.  Hawaii),  in 

269,  147  Fed.  989  (D.  C.  Ga.);  In  re  Ep-  which    the  referee  was    allowed  "extra" 

stein,  6  A.  B.  R.  191,  109  Fed.  878   (D.  compensation  for  attending  to  the  trus- 

C.  Ark.).  tee's    inquiries  in    conducting  the  busi- 

In  re  Pierce,  6  A.  B.  R.  747,  111  Fed.  ness. 

516    (D.    C.    Colo.):      Referee    allowed  Appointing    referee    as    special    mas- 

himself  per  diems  for  taking  testimony,  ter  to  hear  an  application  for  an  order 

also    fees    for    subpoenas,    orders,    etc.:  upon    the    bankrupt    to    surrender    as- 

Court  disapproved.  sets:     In   re    Herskovitz,   18   A.   B.   R. 

In   re  Carolina    Cooperage  Co.,    3  A.  247,  152  Fed.  316  (D.  C.  N.  Y.). 

B.    R.  154,   96  Fed.  950    (D.  C.  N.  C.) ;  District      Clerk's      Compensation.— 

In    re   Troth,    4   A.    B.    R.   780    (D.    C.  Clerk  can  not  charge  for  issuing  sub- 
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In  re  Halbert,  13  A.  B.  R.  399,  134  Fed.  236  (C.  C.  A.  N.  Y.) :  "This  language 
IS  so  precise,  so  unambiguous  and  so  explicit  as  to  preclude  the  allowance  of 
additional  compensation  upon  any  theory  of  a  dual  personality." 

In  re  Coventry  Evans  Furn.  Co.,  33  A.  B.  R.  623,  166  Fed.  516,  171  Fed.  673 
(D.  C.  N.  Y.) :  "Prior  to  the  amendment  it  was  customary  to  make  extra  allow- 
ances to  trustees  and  this  was  in  some  cases  upheld;  but  it  is  seen  that  the 
amendment  is  prohibitory  on  the  court,  and  absolutely  bars  all  such  allowances, 
however  onerous,  meritorious,  and  valuable  the  services  of  the  trustee." 

And  a  contract  to  give  extra 'compensation  is  void  on  the  ground  of  public 
policy. 

DeVries  v.  Orem,  17  A.  B.  R.  879,  65  Atl.  430  (Md.  Ct.  App.):  "So  it  appears 
from  a  review  of  the  acts  of  Congress  on  this  subject,  and  ffom  the  authorities 
construing  them,  that  it  would  manifestly  be  in  violation  of  the  Spirit  and  intent, 
as  well  as  the  plain  language  of  the  acts,  to  allow  extra  compensation  to  a  trustee 
for  his  services  in  bankruptcy  cases.  But,  independent  of  the  acts  of  Congress 
relating  to  bankrupt  estates,  we  are  of  the  opinion  that  contracts  of  this  char- 
acter should  not  be  enforced,  and  are  void  as  against  public  policy. 

"In  this  case  the  appellee  was  an  unsecured  creditor  of  the  estate  to  an  ex- 
tent of  $200,000,  and  owning  more  than  over  90  per  cent,  of  the  unsecured 
claims.  The  unsecured  indebtedness  amounted  to  about  the  sum  of  $317,000. 
The  dividend  she  was  to  receive  on  account  of  her  claims  was  pledged  to  the 
appellant  for  the  payment  of  a  commission  of  five  per  cent,  on  the  entire  pro- 
ceeds of  the  sales  of  the  assets  of  the  estate.  In  other  words,  she  agreed 
to  pay  him  for  his  services  as  trustee  an  additional  sum  to  the  compensation 
he  would  receive  under  the  Bankrupt  Acts  that  would  equal  a  commission  of 
five  per  cent,  on  the  entire  sales.  And  this  commission  was  to  be  paid  on  the 
entire  proceeds  of  sales  including  the  mortgaged  property,  and  also  the  amount 
to  be  allowed  the  secured  creditors.  A  trustee  is  an  officer  of  the  court  and  is 
appointed  for  the  purpose  of  acting  for  the  interests  of  all  the  creditors,  without 
favor  or  partiality.  And  no  contract  between  him  and  a  creditor  should  be  up- 
held which  is  calculated  to  improperly  influence  his  action,  or  which  would 
tend  to  make  it  to  his  interest  to  favor  one  creditor  over  another.  The  prin- 
ciple is  well  settled  that  no  man  should  be  allowed  to  have  an  interest  in  con- 
flict with  or  against  his  duty.  He  certainly  should  not  be  allowed  by  his  own 
act  voluntarily  to  create  such  an  interest.  *  *  *  The  authorities  sustain 
the  proposition  in  cases  similar  to  the  one  at  bar,  that  contracts  of  this  char- 
acter are  illegal  and  against  sound  public  policy.  In  Cowing  v.  Altman,  1 
Thomp.  &  Cook  (N.  Y.)  494,  where  the  consideration  for  a  check  was  an  al- 
lowance or  promise  agreed  to  be  paid  the  payee  thereof  for  his  services  as 
an  assignee  in  bankruptcy  over  and  above  the  fees  and  commissions  allowed 
by  law,  and  in  express  violation  of  the  Unitel  States  Bankrupt  Act,  it  was  held 
that  the  consideration  was  illegal  and  the  check  void." 

The  Amendment  of  1910,  to  §  72,  it  will  be  observed,  includes  the  receiver 
and  marshal  among  those  thus  prohibited. 

poenas:      In  re  Pierce,    6  A.  B.    R.  747,  re  Hardware  &  Furn.  Co.,  14  A.  B.  R. 

Ill  Fed.  516  (D.  C.  Colo.).  186,  134  Fed.  997  (D.  C.  N.  Car.). 

But  the  clerk  is  entitled  to  reimburse-  And    may  charge    so  much    for  each 

ment    for  his    expenses  necessarily    in-  notice,  not  as  a  fee,  but  to  cover  such 

curred   in   publishing   and   mailing   no-  expense:    In  re  Hardware  &  Furn.  Co., 

tices  where  he  performs  such  duty.     In  14  A.  B.  R.  186,  134  Fed.  997  (D.  C.  N. 

Car.). 
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Of  course  this  prohibition  refers  only  to  allowance  of  compensation 
out  of  assets  and  would  not  refer  to  costs  taxed  against  unsuccessful 
petitioning  creditors,  in  favor  of  receivers  or  marshals  where  no  adjudica- 
tion occurs  and  no  moneys  are  realized  in  the  estate.  The  Amendment  oi 
1910  in  this  regard,  should,  of  course,  be  construed  in  the  light  of  the  evils 
it  sought  to  correct,  which  were  extravagance  and  uncertainty  in  the  allow- 
ance of  compensation  out  of  assets  in  process  of  administration — not  to  the 
taxing  of  costs  against  unsuccessful  parties  litigant. 

Likewise,  the  ordinary  fees  of  the  marshal  for  the  service  of  papers, 
etc.,  are  governed  by  §  52  (b)  of  the  Act  and  are  not  within  the  contempla- 
tion of  §  48.^9 

In  cases  where  there  is  no  adjudication  and  no  composition  under  §  12a, 
but  where  there  is  a  dismissal  of  the  petition  without  adjudication,  and 
without  judgment  against  the  petitioning  creditors,  as,  for  example,  in 
cases  of  "friendly  settlements"  where  the  entire  bankruptcy  proceedings  are 
"lifted"  by  consent  of  all  creditors,  of  course,  the  compensation  of  the 
receiver  and  trustee  may  be  agreed  upon  and  paid  by  consent  of  all  parties. 

§  2118.  Receiver's  Compensation. — The  receiver,  of ,  course,  is  al- 
lowed compensation. 8'' 

But  where  he  has  been  negligent  in  the  performance  of  his  duty,  the 
court  may  deny  him  commissions. 

In  re  Schoenfeld,  35  A.  B.  R.  748,  183  Fed.  219  (C.  C.  A.  Pa.):  "Where  a 
receiver  or  trustee  has  been  negligent  in  the  performance  of  his  duty,  the 
court  may,  in  a  proper  case,  without  the  filing  of  exceptions,  deny  him  any 
commissions." 

Nor  will  the  receiver  be  allowed  compensation  for  worthless  and  un- 
necessary services.*"- 

§  2119..  Receiver's  Maximum  Rate  of  Compensation  Same  as 
Trustee's. — By  the  Amendment  of  1910  the  receiver  has  been  placed  on 
the  same  plane  with  the  trustee  and  his  compensation  is  governed  by  the 
same  maximum  rate,  and  in  general,  by  the  same  rules. ^^ 

79.  Bankr.  Act,  §  52b:  "Marshals  811  (C.  C.  A.  Mich.).  Instance,  In  re 
shall  respectively  receive  from  the  es-  Martin-Borgeson  Co.,  18  A.  B.  R.  178, 
tate  where  an  adjudication  in  bank-  151  Fed.  780  (D.  C.  N.  Y.).  Bankr.  Act, 
ruptcy  is  made,  except  as  herein  other-  §  48  (d)  and  (e),  as  amended  in  1910. 
wise  provided,  for  the  performance  of  81.  In  re  Desrochers,  25  A.  B.  R.  703, 
their  services  in  the  proceedings  in  183  Fed.  991  (D.  C.  N.  Y.). 
bankruptcy,  the  same  fees,  and  ac-  82.  Bankr.  Act,  §  48  (d  and  e). 
count  for  them  in  the  same  way,  as  Rulings  before  Amendment  of  1910. 
they  are  entitled  to  receive  for  the  — Some  courts  held,  though  there  was 
performance  of  the  sarne  or  similar  no  express  provision  governing  the 
services  in  other_  cases  in  accordance  amount  of  the  receiver's  compensation, 
with  laws  now  in  force,  or  such  as  that  the  maximum  allowance,  at  any 
may  be  hereafter  enacted,  fixing  the  rate  for  conducting  the  business  was 
compensation   of   mashals."  not  to    exceed  that  of  the  trustee'      In 

80.  In  re  Scott,  3  A.  B.  R.  625,  99  re  Richards,  11  A.  B  R  581  127'  Fed 
Fed.  404  (D.  C.  N.  Car.);  In  re  Kirk-  772  (D.  C.  Mass.);  apparently  DunloD 
Patrick,  Rec'r,  17  A.  B.  R.  597,  148  Fed.       Hdw.    Co.  v.  Huddleston     2 1  A     B    R 
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The  receiver's  compensation  is  not  to  be  deducted  from  that  of  the  trus- 
tee, but  is  in  addition  thereto. 

[Before  Amendment  of  1910]  In  re  Richards,  11  A.  B.  R.  581,  137  Fed.  772 
(D.  C.  Mass.):  "I  think  therefore,  that  the  court  is  permitted  to  allow  as 
maximum  compensation  to  receivers  who  have  carried  on  the  business,  the 
maximum  compensation  allowed  to  trustees  by  §  48;  this  receivers'  allowance 
not  necessarily  to  be  deducted  from  the  trustees'  maximum,  but  in  some  cases 
reckoned  in  addition  to  the  latter.  Referees  will  understand  that  this  is  the 
maximum,  not  the  minimum  or  the  normal,  compensation  of  receivers.  Some- 
times the  receiver's  duties  are  merely  formal  and  so  his  compensation  should 
be  small.  Sometimes  he  has  so  far  settled  the  bankrupt's  estate  that  the  trus- 
tee's duties  are  little  more  than  formal,  and  so  the  trustee's  compensation 
should  be  small.  In  many  cases  the  rule  hitherto  adopted  by  the  referee  may 
well  be  proper,  but  I  do  not  think  it  is  absolutely  binding  in  all  cases.  Its 
universal  adoption  would  so  limit  the  compensation  of  receivers  as  to  make 
a  suitable  appointment  difficult  in  some  cases.  An  efficient  administration  of 
the  Bankrupt  Act  calls  for  a  reasonable  liberality  in  this  matter.  The  opinion 
just  expressed  applies  only  to  receivers  who  have  carried  on  the  business.  The 
compensation  allowable  to  other  receivers  is  not  here  in  question." 

§  21191.  Compensation  in  Composition  Cases. — By  the  Amend- 
ment of  1903  the  trustee's  compensation  in  composition  cases  was  reduced 
to  one-half  of  one  per  cent,  upon  the  amounts  disbursed  to  creditors.  This 
provision  was  not  changed  by  the  Amendment  of  1910,  but  was  re-incor- 
porated therein  as  the  rule  for  compensation  for  both  the  trustee  and  re- 
ceiver in  composition  cases,  with  an  additional  one-half  of  one  per  centum 
where  he  conducted  the  business.®* 

721,  167  Fed.  433  (C.  C.  A.  Ga.) ;  In  re  at  any  rate  to  the  discretion  of  the 
Leonard,  24  A.  B.  R.  97,  177  Fed.  503;  court  for  services  other  than  those  in 
In  re  Cambridge,  14  A.  B.  R.  168,  136  conducting  the  business.  In  re  Kirk- 
Fed.  983  (D.  C.  Mass.).  "The  amend-  patrick,  17  A.  B.  R.  695,  148  Fed.  811. 
ment  [that  of  1903]  is  intended  to  pro-  But  even  for  conducting  the  business 
vide  that  receivers  shall  not  be  more  it  was  held  to  be  discretionary  in  some 
highly  paid  than  trustees.  The  re-  cases.  In  re  Shiebler  &  Co.,  23  A.  B. 
ceiver's  maximum  allowance,  therefore,  R.  162,  174  Fed.  336  (C.  C.  A.  N.  Y.) ; 
is  that  stated  percentage  upon  disburse-  In  re  Falkenberg,  30  A.  B.  R.  718,  206 
ments  which  is  fixed  as  the  maximum  Fed.  835  (D.  C.  N.  Mex.). 
compensation  of  the  trustee."  How-  83.  Bankr.  Act  as  amended  1910, 
ever,  it  was  held  in  other  cases  that  §  48a:  "And  in  case  of  the  confirma- 
the  receiver's  compensation  was  to  be  tion  of  a  composition  after  the  trustee 
simply  whatever  was  found  in  the  court's  has  qualified,  the  court  may  allow  him, 
discretion  to  be  reasonable.  In  re  Scott,  as  compensation,  not  to  exceed  one- 
3  A.  B.  R.  365,  99  Fed.  404  (D.  C.  N.  half  of  one  per  centum  of  the  amount 
Car.) ;  inferentially.  In  re  Sully,  13  A.  to  be  paid  the  creditors  on  such  com- 
B.  R.  22,  142  Fed.  895  (D.  C.  N.  Y.,  af-  position.  *  *  *  (d)  Receivers  or 
firming  13  A.  B.  R.  783) ;  instance.  In  marshals  appointed  pursuant  to  § 
re  Kyte,  19  A.  B.  R.  768,  158  Fed.  121  2,  _  subd.  3,  of  this  act  shall  re- 
CD.  C.  Pa.) ;  instance.  In  re  Hughes,  22  ceive  for  their  services,  payable  after 
A.  B.  R.  303,  170  Fed.  809  (D.  C.  N.  J.);  they  are  rendered,  compensation  by 
In  re  Martin-Borgeson  Co.,  18  A.  B.  way  of  commissions,  etc.  *  *  *  Pro- 
R;  178,  151  Fed.  780  (D.  C.  N.  Y.) :  vided.  That  in  case  of  the  confirma- 
"From  an  examination  of  the  bank-  tion  of  a  composition  such  commis- 
ruptcy  law  the  question  of  compensa-  sions  shall  not  exceed  one-half  of  one 
tion  to  receivers  and  their  attorneys  per  centum  of  the  amount  to  be  paid 
seems  to  be  entirely  with  the  discre-  creditors  on  such  compositions:  *  *  * 
tion  of  the  court."  It  was  held  before  (e)  Where  the  business  is  conducted  by 
the  Amendment  of  1910  that  it  was  left  trustees,  marshals,  or  receivers,  as  pro- 
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It  was  unfortunate  that  the  Amendment  of  1903  regulating  compensation 
in  composition  cases  was  brought  forward  into  the  Amendment  of  1910. 
Whilst,  no  doubt,  the  amount  of  work  for  a  receiver  or  trustee  in  composi- 
tion cases  is  probably  not  as  great  as  where  the  estate  is  administered 
throughout  in  bankruptcy,  yet  the  compensation  of  one-half  of  one  per  cent, 
in  composition  cases  is  altogether  too  small.  The  hardship  is  somewhat 
alleviated  by  the  practice  in  some  districts  of  appointing  the  receiver  or 
trustee  in  composition  cases  as  the  distributing  agent  to  distribute  the  "con- 
sideration"' to  be  paid  to  creditors  for  the  ransoming  of  the  bankrupt  es- 
tate. The  maximum  rates  of  compensation  limited  by  §  48  were  meant 
for  the  protection  of  the  bankrupt  estate  and  not  for  that  of  an  outside 
redemption  fund  and  the  statute  only  relates  to  the  compensation  of  the 
officers  for  administering  the  bankrupt  estate.  The  "consideration"  de- 
posited by  or  for  the  bankrupt  in  composition  cases  is  for  the  purpose 
of  redeeming  the  estate  (rather  than  for  administering  it)  and  manifestly 
is  an  entirely  different  fund,  in  theory  at  least,  from  the  bankrupt  estate 
itself,  and  creditors  are  not  interested  in  what  allowance  may  be  made  out 
of  that  fund  to  the  distributing  agent  for  his  care  in  making  the  distribu- 
tion of  the  consideration  to  creditors.  The  "consideration"  is  to  be  "dis- 
tributed as  the  court  may  direct"  and  the  distributing  agent  who  performs 
the  distribution  may  be  compensated  as  the  court  deems  suitable.  It  is  only 
upon  the  supposition  that  the  court  will  appoint  the  receiver  or  trustee  in 
composition  cases  distributing  agent  that  the  allowance  of  one-half  of  one 
per  cent,  respectively,  for  the  receiver's  and  trustee's  services  before  the 
composition  is  endurable. 

§  2119^.  Receiver  as  "Mere  Custodian."— The  amendment  of  1910 
provides  that  where  the  receiver  or  marshal  acts  as  a  "mere  custodian"  and 
"does  not  carry  on  the  business"  he  is  not  to  receive  more  than  two  per 
cent  on  the  first  $1,000  or  less  and  one-half  of  one  per  cent  on  all  above 
$1,000.  The  insertion  of  this  proviso  has  produced  some  ambiguity,  es- 
pecially from  its  unfortunate  wording — "And  does  not  carry  on  the  busi- 
ness." This  latter  clause  might  seem  to  imply  that  all  cases  where  the 
receiver  does  not  carry  on  the  business  would  be  cases  where  he  would 
be  merely  a  custodian.  But  this  is  not  the  meaning  of  the  proviso.  The 
proviso  is  meant  to  cover  cases  where  the  receiver  has  acted  as  a  tem- 
porary guard,  locking  up  the  establishment  and  performing  no  administra- 
tive duties  whatever  in  relation  thereto,^*  a  mere  "key  turner,"  so  to  speak. 
Wherever  the  receiver  does  more  than  act  as  a  mere  key  turner  or  guard 
the  court  may  allow  him  the  compensation  allowed  in  the  earlier  clauses 

vided    in  clause  five    of  section  two  of  of   the    confirmation    of   a   composition 

this  act,  the  court  may  allow  such  offi-  such  commissions  shall  not  exceed  one- 

cers    additional  compensation    for  such  half  of  one  per  centum  of  the  amount 

services    by  way  of    commissions  upon  to    be  paid  creditors    on  such  composi- 

the   moneys   disbursed   or   turned   over  tion." 

to    any    person,    including    lienholders,  84.     In  re  Griesheimer,    31  A     B    R 

etc.     *     *     *     Provided,    That    in    case  567,  209  Fed.  134  (C    C   A    Cal ) 
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of  §  48-d.     Such  must  be  the  necessary  construction,  otherwise  the  pro- 
vision with  regard  to  his  compensation  would  be  rendered  meaningless.®' 

Compare,  In  re  Knosher  &  Co.,  28  A.  B.  R.  747,  197  Fed.  136  (C.  C.  A. 
Wash.) :  "We  do  not  think  that  the  continuing  of  the  business  of  the  bank- 
rupt by  his  employees  for  the  remainder  of  one  day  constituted  the  carrying 
on  of  the  business  by  the  receiver  within  the  meaning  of  the  statute.  On  the 
other  hand,  we  think  the  receiver  was  something  more  than  a  custodian,  and 
that  he  was  entitled  to  compensation  as  receiver  under  §  48d." 

§  2119|.  Notice  of  Application  for  Compensation. — By  the  Amend- 
ment of  1910  to  §  48  (d)  and(e),  it  is  prescribed  that,  except  as  to  the  al- 
lowance of  the  trustee's  ordinary  compensation,  notice  of  the  application 
for  compensation  of  the  receiver  and  trustee  must  be  given  to  all  creditors, 
stating  the  amount  applied  for.*'* 

§  2120.  Appeal  and  Review  of  Expenses,  and  Costs  of  Admin- 
istration.— The  question  of  the  appeal  and  review  of  costs  of  adminis- 
tration is  taken  up  in  detail,  later,  under  the  general  subject  of  Appeal  and 
Error.®^ 

SUBDIVISION  "e." 

Fees  of  Appraisers,  Witnesses  and  Marshal. 

§  2121.  Appraisers'  Fees. — Appraisers  may  be  allowed  compensation 
out  of  the  estate.  Their  compensation  must  be  reasonable,  and,  in  its  al- 
lowance, the  manifest  spirit  of  economy  in  which  the  Bankrupt  Act  was 
framed  must  be  observed.  Minute  calculations  as  to  the  value  of  each 
article  in  detail  is  not  required  *''  and  time  thus  spent  by  appraisers  may 
not  be  liberally  compensated  for.** 

In  re  Kyte,  19  A.  B.  R.  768,  158  Fed.  121  (D.  C.  Pa.):  "The  main  purpose 
of  an  appraisement  is  simply  to  get  a  general  idea  of  the  extent  of  the  estate, 

85.    In  re  Ginsburg,  31  A.  B.  R.  240,  additional     safeguard.       The     changes 

208  Fed.  160   (D.  C.  Tenn.).  proposed   by   sections    1   and   9   of   the 

8Sa.  See  Bankr.  Act,  §  48  b  and  e:  amendatory  bill  will  then,  it  is  thought, 
"Provided  further,  that  before  the  al-  tend  to  prevent  extravagance  in  the 
lowance  of  compensation,  notice  of  administration  of  insolvent  estates  and 
application  therefor,  specifying  the  to  remove  the  temptation  which  now 
amount  asked,  shall  be  given  to  cred-  exists  toward  the  creation  of  pro- 
itors  in  the  manner  indicated  in  sec-  longed  receiverships,  and  will  also 
tion  fifty-eight  of  this  act."  See  also,  tend  to  put  the  administration  of  bank- 
ante,    §    565J4.  rupt   estates   promptly   into   the   hands 

See    Report    No.    691    of   the    Senate  of  trustees  elected  by  the  creditors,  in 

Judiciary  Committee   of  the  61st  Con-  accordance   with   the   actual   design   of 

gress.    Second    Session:      "Of    course,  the    framers    of    the    Bankruptcy    Act, 

the  rates  of  commission  prescribed  are  rather  than   in   the  hands   of  receivers 

maximum    limitations.      Less,    but    not  appointed  by  the  courts." 

more,  may  be  allowed;  and  it  is  hoped  86.    See  post,  §  2839,  et  seq. 

the    courts    will    exercise    their    discre-  87.   In  re  Gordon  Supply  &  Mfg.  Co., 

tion     still     in     allowing    less     amounts  13    A.  B.    R.  352,    133  Fed.  798    (D.  C. 

where  proper.     It  is  further  to  be  ob-  Pa.). 

served   that   creditors   are   to   be   given  88.    In  re  Gordon  Supply  &  Mfg.  Co., 

notice    of    all    applications    for    allow-  13    A.  B.    R.  352,    133  Fed.  798    (D.  C. 

ance,    and    thus .  there    is    afforded    an  Pa.). 
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SO  as  to  charge  the  party  in  whose  custody  it  is  with  its  value,  and  at  the 
same  time  enable  all  concerned  the  better  to  keep  track  of  it.  Incidentally 
it  may  serve  as  a  guide  also  to  prospective  buyers,  but  it  is  not  to  be  inde- 
pendently undertaken  with  that  in  view,  and  except  for  this  purpose  it  is 
difficult  to  see  what  object  was  gained  in  going  over  the  same  goods  a  sec- 
ond time.'' 

In  re  Fidler  &  Son,  23  A.  B.  R.  16,  173  Fed.  635  (D.  C.  Pa.):  "The -ex- 
pense of  taking  the  inventory  is  outrageous,  each  appraiser  receiving  $40. 
This  is  an  extravagance  which  cannot  be  countenanced.  The  cost  of  appraise- 
ments is  getting  to  be  an  abuse,  which  if  not  taken  in  hand  by  the  courts, 
will  lead  to  radical  action  by  Congress.  A  per  diem  fee  of  $5  is  all  that  is 
allowed  in  this  district,  and  it  must  be  an  extraordinary  case  where  over  two 
or  three  days  are  necessary.  If  there  is  occasion  for  anything  more  than 
that,  the  trustee  must  justify  it." 

Appraisers  will  not  be  allowed  compensation  for  worthless  and  un- 
necessary services,  although  rendered  at  the  request  of  a  receiver.^^ 

§  2122.  Witness  Fees  and  Mileage. — Witness  fees  and  mileage  are 
allowable  out  of  the  estate  as  part  of  the  costs  of  administration. ^'^ 

§  2123.  Bankrupt  Not  Entitled  to  Witness  Fees.— The  bankrupt  is 
not  entitled  to  witness  fees.  His  rights  in  this  regard  being  provided  for 
by  §  7  (a)  giving  him  reimbursement  for  certain  expenses,  it  will  be  pre- 
sumed that  this  provision  is  exclusive  of  compensation  or  other  reimburse- 
ment.^i 

§  2124.  But  to  Reimbursement  of  Actual  Expenses  Where  At- 
tending.— The  bankrupt,  however,  is  entitled  to  reimbursement  out  of  the 
estate  for  his  actual  expenses  in  attending  the  sittings  of  the  bankruptcy 
court,  when  ordered  to  do  so,  at  a  place  other  than  the  city,  town  or  village 
of  his  residence.®^ 

§  2125.  But  None  Where  Voluntarily  Removing  Residence  after 
Bankruptcy  Instituted. — The  bankrupt  may  not  be  allowed  his  expenses 
where  he  voluntarily  removes  his  residence  to  another  place  or  into  another 
district  after  he  has  commenced  proceedings. ^^  Otherwise  a  bankrupt 
could  remove  his  home  to  distant  parts  and  then  elude  examination  unless 
his  necessary  expenses  were  paid  to  him ;  and  thus  could  so  annoy  and  over- 

89.  In  re  Desrochers,  25  A.  B.  R.  703,  or  for  an  examination  at  a  place  more 
183  Fed.  991  (D.  C.  N.  Y.).  than    one  hundred  and    fifty  miles  dis- 

90.  As  to  witness  fees  allowed  as  tant  from  his  home  or  principal  place 
costs  recoverable  by  alleged  bankrupt  of  business,  or  to  examine  claims,  ex- 
upon  dismissal  of  petition  against  him  cept  when  presented  to  him,  unless  or- 
where  property  was  seized,  see,  Hoff-  dered  by  the  court  or  the  iudge  thereof 
schlaeger  Co.  v.  Young  Nap,  12  A.  B.  for  cause  shown.  Bankr.  Act  §  7 
R.  526   (D.  C.  Hawaii).  (a)   (9). 

91.  See  ante,  §  1577.  See  ante,  "Discovery,"  §  1577. 

92.  Bankr.  Act,  §  7  (a).  93.   In  re  Groves,  6  A.  B.  R.  732  (Ref. 
The  bankrupt  can  not  be  required  to      Ohio,  affirmed  by  D.  C),  quoted,  §  1578. 

attend  a  meeting  of  his  creditors,  or  at 

2   R  B— 70 
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burden  his  creditors  as  to  frustrate  them  entirely  in  making  a  proper  dis- 
covery of  the  assets  they  are  entitled  to. 

§  2126.  Whether  Oificers  and  Directors  of  Bankrupt  Corporation 
Entitled  to  Witness  Fees. — It  is  a  query  whether  officers  and  directors 
of  a  bankrupt  corporation  are  entitled  to  witness  fees  when  examined. 
There  is  considerable  force  in  the  contention  that  they  are  not  so  entitled; 
for  they  are  to  be  considered  "the  bankrupt"  in  similar  relations  of  duty, 
such  as  that  of  preparing  schedules,  etc.^* 

§  2127.  Witness  Fees  for  Attendance  without  Subpoena  Equally 
Allowable. — Fees  paid  witnesses  attending  without  being  subpoenaed  are 
to  be  allowed  as  costs.^^ 

§  2128.  Amount  of  Witness  Pees. — Witnesses  in  bankruptcy  are  en- 
titled to  the  usual  fees  and  mileage  allowed  in  federal  courts,  namely,  $1.50 
per  diem  and  five  cents  per  mile  each  way. 

No  mileage  may  be  charged  for  the  travel  of  witnesses,  in  the  absence 
of  an  affidavit  showing  their  residence  or  place  of  business,  or  the  dis- 
tance necessarily  traveled. 

§  2129.  Marshal's  Fees. — The  marshal  is  entitled  to  his .  customary 
fees.^^ 

Section  829,  Rev.  Stat.,  U.  S.,  prescribes  the  marshal's  fees.  The  mar- 
shal's fees,  as  distinguished  from  his  compensation  as  custodian  of  the 
property,  and  in  the  conducting  of  the  business,  are  not  affected  by  the 
Amendment  of  1910,  that  amendment  referring  simply  to  allowances  out 
of  the  assets  for  caring  for  them,  §  48d  referring  to  the  marshal's  compen- 
sation when  appointed  under  §  2  (3),  and  §  48e  referring  to  his  compensa- 
tion for  conducting  the  business  under  §  2  (5).  His  fees  for  service  of 
papers  are  prescribed  by  §  S2b,  taken  in  connection  with  §  829  of  the  Re- 
vised Statutes  of  the  United  States. 

§  2130.  Marshal  May  Demand  Indemnity. — The  marshal  is  entitled 
to  demand  indemnity.®'^ 

94.  Impliedly,  Bankr.  Act,  §  1  (a)  96.  Bankr.  Act,  §  52  (b):  "Marshals 
(19) :  "  'Persons'  shall  include  corpo-  shall  respectively  receive  from  the  es- 
rations,  except  where  otherwise  speci-  tate  where  an  adjudication  in  bank- 
fied,  and  officers,  partnerships  and  ruptcy  is  made,  except  as  herein  other- 
women,  and  when  used  with  refer-  wise  provided,  for  the  performance  of 
ence  to  the  commission  of  acts  which  their  service  in  proceedings  in  bank- 
are  herein  forbidden  shall  include  per-  ruptcy,  the  same  fees,  and  account  for 
sons  who  are  participants  in  the  for-  them  in  the  same  way,  as  they  are  en- 
bidden  acts',  and  the  agents,  officers,  titled  to  receive  for  the  performance  of 
and  members  of  the  board  of  directors  the  same  or  similar  services  in  other 
or  trustees,  or  other  similar  controlling  cases  in  accordance  with  laws  now  in 
bodies  of  corporations."  force,  or  such  as  may  be  hereafter  en- 
Compare,    analogously.    In  re  Alphin  acted,  fixing  the  compensation  of  mar- 

&    Lake  Cotton  Co.,    12  A.    B.  R.    653,      shal." 

128  Fed.  834  (D.  C.  Ark.).  97.    Gen.  Order  X. 

95.  Hofifschlaeger  Co.  v.  Young  Nap, 
13  A.  B.  R.  536  (D.  C.  Hawaii). 
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§  2131.  May.  Charge  Reasonable  Fee  for  Services  on  Petition  to 
Show  Cause. — The  marshal  may  charge  a  reasonable  fee  for  service  of  a 
petition  accompanying  a  show  cause  order,  although  it  be  not  specifically 
mentioned  in  §  829,  U.  S;  Rev.  Stats.^s 

§  2132.  Marshal  and  Receiver  Entitled  to  Compensation,  Be- 
sides Expenses,  on  Seizures  under  §  2  (3). — The  marshal  is  entitled 
to  compensation,  in  addition  to  his  disbursements,  when  he  takes  posses- 
sion of  the  goods  of  the  bankrupt  on  the  order  of  the  bankruptcy  court 
under  §  2  (3).99 

In  re  Adams  Sartorial  Co.,  4  A.  B.  R.  107,  101  Fed.  215  (D.  C.  Colo.) :  "The 
question  arises  under  the  third  clause  of  §  3  of  the  Bankruptcy  Act,  by  which 
the  court  has  authority  to  appoint  a  receiver,  or  the  marshal,  upon  application 
of  parties  in  interest,  in  cases  where  it  shall  appear  to  be  necessary  for  the 
preservation  of  the  estate,  to  take  charge  of  the  property  of  the  bankrupt, 
and  after  the  filing  of  the  petition,  and  until  it  is  dismissed  or  the  trustee  is 
qualified.  If  a  receiver  should  be  appointed  under  this  clause  of  the  act,  there 
would  be  no  question  as  to  his  right  to  compensation  for  his  services,  and  I 
do  not  perceive  that  it  can  make  any  difference  if  the  marshal  shall  act  in 
that  capacity*  The  circumstances  that  he  receives  a  salary  for  all  services 
performed  by  him  is  not  controlling.  The  referee  seems  to  have  assumed  that, 
because  he  did  not  personally  get  the  compensation  allowed,  therefore  it  was 
not  intended  that  he  should  have  it.  That  is  not  the  fact.  The  marshal  does 
get  personal  compensation  for  all  services  rendered  by  him,  in  the  way  of 
salary;  and  fees  which  were  allowed  him  as  compensation  before  the  act  fix- 
ing a  salary  are  still  collected  in  suits  of  all  kinds,  as  a  fund  out  of  which 
salaries  shall  be  paid.  So  that  the  fact  that  there  is  a  salary  is  a  matter  of 
no  weight.  I  think  the  marshal  is  as  much  entitled  to  pay  for  his  ^services 
in  keeping  the  property  as  a  receiver  would  be  if  a  receiver  had  been  ap- 
pointed. The  pay  ought  to  be  in  amount  such  as  the  act  requires  in  respect 
to  other  services  which  may  be  rendered  by  officers,  and  the  fees  allowed  to 
all  officers  under  this  act  are  small — -so  small  that  there  is  a  good  deal  of 
grumbling  about  them — but  still  the  officers  go  on  and  accept  what  they  can 
get." 

Amendment  of  1910.— The  compensation  of  the  marshal,  receiver 
and  trustee,  as  distinguished  from  their  expenses,  allowable  out  of  the 
assets  administered,  for  making  seizures  under  Bankr.  Act,  §  2  (3),  is  es- 
tablished by  the  Amendment  of  1910  upon  a  commission  basis,  upon 
moneys  disbursed  by  them  or  afterwards   realized  by  the  trustee   from 

98.  In  re  Damon,  5  A.  B.  R.  133,  104  such  seizures.     In  re  Scott,  3  A.  B.  R. 
Fed.  775    (D.  C.  N.  Y.).      Compare,  to  635,  99  Fed.  404   (D.  C.   N.   Car.), 
same  effect,  inferentially,  In  re  Scott,  3  It    was    likewise     held     before     the 
A.    B.  R.    635,    99  Fed.    404   (D.    C.  N.  Amendment   of   1910   that   the   receiver 
Car.).  was    entitled     to    what     compensation 

99.  It  was  held,  before  the  Amend-  the  court  might  deem  reasonable  for 
ment  of  1910,  that  there  was  no  Sxed  making  such  seizures.  In  re  Kirk- 
rule  for  his   compensation  for  making  patrick.  Receiver,  17  A.  B.  R.  594,  148 

Fed.  811  (C.  C.  A.  Mich.). 
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property  turned  over  in  specie  to  him.i 


1.  Bankr.  Act,  §  48  (d) ;  "(d)  Re- 
ceivers or  marshals  appointed  pursu- 
ant to  section  two,  subdivision  tliree, 
of  this  act  shall  receive  for  their  serv- 
ices, payable  after  they  are  rendered, 
compensation  by  way  of  commissions 
upon  the  inoneys  disbursed  or  turned 
over  to  any  person,  including  lien 
holders,  by  them,  and  also  upon  the 
moneys  turned  over  by  them  or  after- 
wards realized  by  the  trustees  from 
property  turned  over  in  kind  by  them 
to  the  trustees,  as  the  court  may  al- 
low, not  to  exceed  six  per  centum  on 
the  first  five  hundred  dollars  or  less, 
four  per  centum  on  moneys  in  excess 
of  five  hundred  dollars  and  less  than 
one  thousand  five  hundred  dollars, 
two  per  centum  on  moneys  in  excess 
of  one  thousand  five  hundred  dollars 
and  less  than  ten  thousand  dollars, 
and  one  per  centum  on  moneys  in  ex- 
cess of  ten  thousand  dollars:  Pro- 
vided, That  in  case  of  the  confirma- 
tion of  a  composition  such  commis- 
sions shall  not  exceed  one-half  of  one 
per  centum  of  the  amount  to  be  paid 
creditors  on  such  compositions:  Pro- 
vided further.  That  when  the  receiver 
or   marshal   acts   as    a   mere   custodian 


and  does  not  carry  on  the  business  of 
the  bankrupt  as  provided  in  clause  five 
of  section  two  of  this  act,  he  shall  not 
receive  nor  be  allowed  in  any  form  or 
guise  more  than  two  per  centum  on 
the  first  thousand  dollars  or  less,  and 
one-half  of  one,  per  centum  on  all 
above  one  thousand  dollars  on  mon- 
eys disbursed  by  him  or  turned  over 
by  him  to  the  trustee  and  on  moneys 
subsequently  realized  from  property 
turned  over  by  him  in  kind  to  the  trus- 
tee: Provided  further,  That  before 
the  allowance  of  compensation  notice 
of  application  therefor,  specifying  the 
amount  asked,  shall  be  given  to  cred- 
itors in  the  manner  indicated  in  sec- 
tion fifty-eight   of  this   act." 

See  also,  ante,  §  3115,  et  seq. 
Where  no  adjudication  results,  the 
compensation,  so  far  as  allowable  out 
of  the  assets  administered,  cannot  ex- 
ceed the  maximum  commissions  estab- 
lished by  the  statute  in  §  48;  although 
as  1o  any  compensation  taxed  as  oart 
of  the  costs  to  be  paid  by  petitioning 
creditors  by  way  of  a  money  judgment 
against  them,  neither  the  rate  of  §  48 
ror  the  prohibitions  of  §  72  are  ap- 
plicable. 


CHAPTER  XLI. 
Distribution  to  Creditors. 

Synopsis  of  Chapter. 

§  2133.  Distribution. 

§  2134.  Order  of  Priority  in  Distribution  Prescribed  by  Act. 

§  2134J4-  Law  in  Force  at  Date  of  Adjudication  Controls. 

§  3135.  Priority  Not  Lost  by  Taking  Judgment  or  Note;  nor  by  Assignment  of 

Claim. 
§  2136.  Not  Lost  Wliere  Claim  Also  a  Secured  Debt. ' 
§  3137.  Mere  Judgments  Not  Entitled  to  Priority  as  Such. 
§  2138.  "Proof"  of  Priority  Claim  Requisite,   Except  for  Taxes,  etc. 
§  2139.  No  Special  Form  of  Proof  nor  Assertion  of  Demand  Requisite. 
§  3140.  "Dividends''  on  Priority  Claims  Where  Funds  Insufficient. 

DIVISION  1. 

§  '2141.  Taxes. 

§  2142.  Assessed  before  Bankruptcy  Though  Not  Payable  lentil  after  Adjudica- 
tion,  Nevertlieless  "Due  and  Owing." 

§  2143.  Back  Taxes,  Omitted,  to  Be  Paid. 

§  2144.  Delinquent  Penalties  and  Interest. 

§  2145.  Taxes  to  Be  Paid  Whether  Property  Comes  into  Trustee's  Hands  or 
Not. 

§  3146.  Taxes  on  Exempt  Property  to  Be  Paid. 

§  3147.  Taxes  to  Be  Paid  Out  of  General  Fund  Though  Only  One  Benefited 
Is  Mortgagee,  Purchaser,  etc. 

§  2148.  But  Such  Absolute  Priority  Belongs  Solely  to  State,  Municipality,  etc., 
Not  to  One  Who  Has  Paid  or  Holds  Tax  Title. 

§  3149.  "Subrogation"  to  Tax  Lien  Sometimes  Proper. 

§  3150.  Must  Be  Owing  by  Bankrupt  and  Assessed  against  Him. 

§  2151.  Firm  Taxes  in  Individual  Bankruptcies. 

§  2152.  Funds  in  Hands  of  Trustee  Taxable,  Where  Taxable  if  Similarly  Seques- 
trated by  State  Legal  Proceedings. 

§  2152^.  Broad  Use  of  Term  "Tax"  in  Bankruptcy. 

§  2153.  "Tax"  Includes  Assessment  for  Local  Improvements. 

,§  2154.  Nature  of  Tax,  Whether  License,  Penalty  or  Tax,  Generally  Determined 
by  State  Law. 

§  2155.  But  Not  Always. 

§  2156.  Thus,  Franchise  Tax. 

§  3157.  But  Bankruptcy  Court,  Forum  as  to  Amount  and  Legality  of  Tax. 

§  2158.  And  Decision  of  State   Board  of  Assessment  Not  "Res  Judicata." 

§  2159.  Nor  Is  Failure  to  Pursue  Statutory  Appeal  or  Abatement  Fatal. 

§  3160.  Whether  Taxes  "Provable"  Debts. 

§  3161.  No  Formal  "Proof"  Required:    Trustee  Must  Search  for  Taxes. 

§  2162.  Year's  Limitation  for  "Proof"  Not  Applicable  to  Taxes. 

§  2163.  Tax  Not  csuch  "Secured"  Claim  as  Requires  Exhaustion  of  Security. 

DIVISION   2. 

§'  2164.  "Wages  of  Workmen,  Clerks,  Salesmen  and  Servants.'' 

§  2165.  Must  Be  "Wages"  and  Be  "Due"  and  "Earned." 

§  2166.  Thus,  No  Priority  for  Damages  for  Breach  of  Contract  of  Employment. 
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§  3167.  Only  "Workmen,"  "Clerks,"  "Salesmen"  or  "Servants"  Entitled. 

§  3168.  Relationship  between  Parties  Governs  and  Not  Solely  Kind  of  Work. 

§  3169.  "Workmen,"  "Clerk,"  "Salesman"  and  "Servant"  to  Be  Given  Ordinary, 

Popular  Meaning. 
§  3170.  "Traveling  or  City  Salesman"  also  Entitled  to  Priority. 
§  3170J4.  Though  Paid  by  Commissions. 

§  3171.  Definition  of  "Wage  Earner"  in  §§  1  and  4  Not  Criterion  Here. 
§  3173.  Thus,  Independent  Contractors  Not  Entitled. 
§  3173.  Exclusive  Employment  by  One  Person  Not  Requisite. 
§  3174.  But  Employment  by  Several  Tends  to  Show  Independent  Contractor. 
§  3175.  "Piece  Workers"  May  Be   Entitled. 
§  3176.  Idea  of  Subordination  Implied. 
§  3177.  Correlative  Obligation  to  Serve  Implied. 

§  3178.  Must  Be  Performed  within  Three  Months  before  Bankruptcy. 
§  3179.  Whether    May   Be   for    Services    Covering  Longer    Period   if    Priority 

Claimed  Not  under  §  64  (b)   (4)  but  under  §  64  (b)   (5). 
§  3179J4.  Application  of  Payments  to  Wages  Earned  before  Three  Months. 
§  3180.  Not  to  Exceed  "Three  Hundred  Dollars." 
§  3181.  But  Perhaps  for  More  if  Priority  Claimed  Not  under  §  64   (b)   (4)   but 

under  §  64  (b)   (5). 
§  2183.  Reducing  Claim  to  Judgment,  Not  Such  Merger  as  to  Lose  Priority. 
§  3183.  Nor  Is  Priority  Lost  by  Assignment  of  Claim. 
§  2183^4.  Whether  Priority  Lost  by  Assignee's  Acceptance  of  Note. 
§  3184.  Subrogation  of  Persons  Advancing  Money  to  Meet  Pay  Rolls. 
§  3185.  Due  "Proof"  to  Be  Made  of  Priority  Claim. 
§  2186.  Wages   Claims   "of  Workmen,   Clerks,  Traveling  or   City   Salesmen  and 

Servants"  No  Precedence  over  Valid  Prior  Liens. 

DIVISION  3. 

§  2187.  Priorities  Granted  by  State  and  Federal  Laws. 

§  3188.  "Priority"  to.  Be  Distinguished  from  "Liens." 

§  3189.  Federal  and  State  Government  and  Municipality,  as  Priority  Claimants. 

§  3190.  Priority  Given  to  "Any  Person"  by  United  States  Law  Preserved. 

§  3191.  Government  Contracts. 

§  3192.  No  Proof  of  Claims  Requisite  by  Government  to  Secure  Priority. 

§  3193.  Year's   Limitation  for  Proving  Claims  Not  Applicable   to   Government. 

§  3194.  State  Law  Priorities  Adopted  Where  Claimants  Not  in  Classes  Already 
Covered  by  Express  Bankruptcy  Priorities. 

§  2195.  State  Priorities  to  Laborers,  Where  Different  from  Bankruptcy  Prior- 
ities. 

§  3196.  Whether  State  Priorities  in  Cases  of  Assignments,  Receiverships,  etc.. 
Preserved  When  Custody  Superseded  by  Bankruptcy. 

§  3197.  Whether  State  Priorities  Dependent  on  Resort  to  Particular  Remedies, 
Such  as  Insolvency  or  State  Bankruptcy  Proceedings,  to  Be  Recog- 
nized. 

§  2198.  Rule  Adopting  State  Priorities,  Not  to  Override  §  67  "f"  Annulling  "Le- 
gal" Liens. 

§  3199.  But  Claimant  Must  Comply  with  All  Regulations  and  Prerequisites  of 
State  Priority. 

§  2200.  Whether,  Where  Bankruptcy  Prevents,  Compliance  Dispensed  with,  or 
Levy  Permitted  and  Discharge  Stayed  to  Enable  Perfecting  of  Pri- 
ority. 

§  2201.  Whether  Trustee  Can  Perfect  Priority  Claims. 

§  2203.  Relative   Precedence  among  State  Priorities   Preserved. 
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§  3203.  Where  Both  State  Law  and  Bankrupt  Act  Gives  Priority  to  Same  Class, 
Bankrupt  Act  Excludes  State  Law. 

§  2204.  Landlord's  Priorities. 

§  2305.  Priorities  for  Furnishing  Supplies  and  Materials  for  Manufacturing  Es- 
tablishments: Fiduciary  Debts  as  Guardian:  Community  Property 
of  Husband  and  Wife,  etc. 

DIVISION  4. 

§  2206.  Dividends  to  General  Creditors. 

§  2207.  To  Be  Paid  in  Two  Dividends. 

§  2208.  Purpose  of  Two  Dividends  Protection  of  Dilatory  Creditors. 

§  2309.  First  Dividend. 

§  3210.  Dividend  within  Thirty  Days  after  Adjudication  Required  Only  Where 
Money  in  Estate. 

§  2211.  Subsequent  Dividends. 

§  2312.  Dividends  Need  Not  Be  Returned  because  of  Filing  of  Subsequent 
Claims. 

§  2213.  Claims  Subsequently  Filed,  to  Receive  Prior  Dividends  before  New  Divi- 
dend Declared. 

§  2214.  Need  Not  Retain  Funds  until  Expiration  of  Year's  Limitation  for  Prov- 
ing Claims. 

§  3315.  "Ten  Days  Notice"  of  "Dividends." 

§  3216.  "Dividend  Sheets." 

§  2217.  Unclaimed  Dividends. 

§  2317^.  Surplus  Returned  to  Bankrupt. 

§  2318.  Contracting  to  Postpone  One's  Dividend  to  That  of  Other  Creditors. 

§  32181^.  Interest. 

SUBDIVISION   "a." 

§  2319.  Adjusting  Equities  in  Dividends  among  Creditors. 

§  3320.  Postponing  Dividends  of  Some  Creditors  to  Others,  Because  of  Equi- 
ties. 

§  2221.  Thus,  Dividing  Fund,  on  Setting  Aside  Void  Transfer,  Solely  among 
"Subsequent"  Creditors. 

§  2222.  Requiring  Surrender  of  Illegal  Advantage  before  Allowing  to  Share  in 
Dividends. 

§  2223.  Requirement  of  Surrender  of  Preferences  -before  Allowing  to  Share  in 
Dividends. 

SUBDIVISION    "b." 

§  3234.  Dividends   Not  to  Be   Subjected  by  Garnishment. 

§  3325.  But  Probably  May  Be  by  Equitable  Action. 

§  3226.  Bankruptcy  Court  No  Jurisdiction  to  Entertain  Such  Action. 

§  3237.  If  Bankrupt  Garnishee,  Trustee  to  Respond. 


§  3228.  Bankruptcy  Court  Has  Jurisdiction  over  Attorneys'  Lien  Claims, 
§  3229.  Attorney's  Right  to  Lien. 

DIVISION  5. 

SUBDIVISION   "a." 
§  2330.  In  General. 

§  2231.  Where   Partnership   Bankrupt,   Whether   Individual   Estates    Brought   in 
Though   Individuals    Not   Adjudged    Bankrupt. 
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§  2232.  And  "Consent"  Not  Necessary. 

§  2233.  Partnership  Trustee,  Trustee  Also  of  Individual  Estates. 

§  2234.  Separate  Accounts  to  Be  Kept  and  Joint  Expenses  Apportioned. 

§  2235.  Property  Originally  Individual,  Becoming  Partnership,  to  Be  Admin- 
istered as  Such. 

§  2236.  Agreement  Not  Necessarily  Express. 

§  2237.  Partnership  Debts  "Provable"  against  Individual  Both  in  Partnership 
and  in  Individual  Bankruptcy,  Likewise  Individual  Debts  against  Part- 
nership. 

§  2238.  Partnership  Creditors  to  Exhaust  Partnership  Assets,  Individual  Cred- 
itors to  Exhaust  Individual  Assets;  Each  to  Share  in  Other  Only  in 
Surplus. 

§  2239.  Section  5  Refers  Only  to  Actual  Partnerships,  Not  Those  by  "Holding 
Out." 

§  2240.  Obligations  Signed  by  Firm  Name,  Prima  Facie  Allowable  as  Firm  Debts. 

§  2241.  Individual  Debt  Assumed  by  Firm  Provable  against  Partnership  if  Suf- 
ficient Consideration. 

§  2242.  But  Assumption  Must  Be  Acquiesced  in  by  Creditor. 

§  2243.  Loan  to  Enable  Partner  to  Furnish  Contributory  Share  Not  Firm  Debt. 

§  2244.  Mere  Joint  Obligations,  Not  Amounting  to  Partnership  Debts,  Not  Al- 
lowable, on  Par  with  Firm  Debts. 

§  2245.  Parol  Evidence  Admissible  to  Show  Obligations,  Apparently  Individual, 
to  Be  Firm  Debts. 

§  2246.  Partnership  Released  by  Creditor's  Acceptance  of  Individual  Obligation. 

§  2247.  Secret  Partner's  Claim,  Not  Debt  against  Partnership. 

§  2247J4-  Nor  Is  a  Partner's  Contribution  of  Capital. 

§  224754.  Nor  Is  a  Note  by  One  Partner  for  Buying  Out  Retiring  Partner. 


§  2248.  Trustee  in  Individual  Bankruptcy  of  Partner  Not  to  Interfere  with  Firm 
Assets,  without  Consent. 

§  2249.  Member  Bankrupt,  but  Partnership  Not,  Remaining  Partners  to  Ac- 
count for   Bankrupt's   Share. 

§  2250.  In  What  Court  Trustee  to  Seek  Accounting. 

§  2251.  Partnership  Affairs  Not  to  Be  Administered  in  Individual  Bankruptcy, 
Except  by  Consent. 

§  2252.  But  May  Be  So  Administered  if  Nonbankrupt  Partner  Consents. 

§  2253.  "Consent"  a  Question  of  Fact. 

§  2254.  Partnership  Property  Comes  into  Individual  Bankruptcy  Burdened  with 
Lien  in  Favor  of  Firm  Creditors. 

§  2255.  Individual  Creditors  Exhaust  Individual  Property,  Firm  Creditors,  Firm 
Property — Each  Sharing  Only  in  Any  Surplus  of  Other. 

§  2256.  Even  Where  No  Partnership  Assets. 

§  2257.  Even  Where  No  Partnership  Assets  and  All  Partners  Insolvent. 

§  2258.  Joint  and  Several  Obligations  for  Partnership  Debt,  Share  in  Individual 
Estate. 

§  2259.  Partner's  Right  of  Contribution  for  Paying  Firm  Debts,  Provable  in 
Other  Partner's  Bankruptcy. 

§  2260.  On  Marshaling  Partnership  and  Individual  Estates,  Solvent  Partner's 
Excess  Contribution  Provable  against  Individual  Estate. 

§  2261.  Likewise,  Partner's  Right  of  Indemnity  (Where  Surety)  for  Paying  Co- 
partner's Individual  Debt  Provable  against  Copartner's  Individual 
Estate,  Entitling  to  Subrogation  to  Creditor's  Claim. 
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§  3262.  But  Claim  of  Retiring  Partner  for  Unpaid  Purchase   Price   of  Partner- 
ship  Share,   Not   to   Share  with    Partnership    Creditors   in   Surplus   of 
Remaining  Partner's  Individual  Estate. 
§  226214.  Claim  of  Bankrupt  Partnership  against  Its  Bankrupt  Member — Not  to 

Share  Pari  Passu  with  Individual  Creditors. 
§  2262^^.  Vice    Versa — Claim    of    Individual    Bankrupt's    Estate    against    Firm 

Estate. 
§  2262^.  Exception   to   the   Rule   That   Claim   of   Bankrupt   Partnership   against 
Its    Bankrupt    Member    Not   to    Share    Pari    Passu    with    Individual 
Creditors  and  Vice  Versa. 
§  2263.  Obligation   Signed  in  Individual   Names   of  Partners,   Prima   Facie   Indi- 
vidual Debt. 
§  2264.  Firm   Debt   Assumed   by   Partner   Provable   against   Partner's    Individual 
Estate. 

SUBDIVISION    "C." 

§  2265.  "Preferences"  and  "Legal  Liens"  on  Individual  Property  Whether  Nulli- 
fied by  Firm  Bankruptcy;  on  Firm  Property,  Whether  Nullified  by 
Individual  Bankruptcy. 

§  2366.  Thus,  "Preferences"  and  "Legal  Liens"  on  Individual  Property,  Whether 
Affected   by   Partnership   Bankruptcy. 

§  2267.  Thus,  "Preferences"  and  "Legal  Liens"  on  Partnership  Property  Not 
Affected  by  Bankruptcy  of  Partner. 

§  3268.  Nor  Transfers  by  Individual  Partners  Voidable  as  Preferences  in  Firm 
Bankruptcy,  unless  Individual  Also  Bankrupt. 

§  2268}/^.  Retiring  Partner's  Mortgage  on  Partnership  Assets  for  Unpaid  Pur- 
chase Price,  Preference  in  Partnership   Bankruptcy. 


§  2269.  First,  Where  One  Partner  in  Insolvent  Firm  Sells  Out  to  Other  Who 
Thereafter   Becomes   Bankrupt. 

§  3370.  But  if  Partnership  Creditors  Assent  to  Assumption  They  Become  In- 
dividual Creditors. 

§  32705/^.  Where  Outgoing  Partner's  Relinquishment  of  Right  to  Apply  on  Firm 
Debts  Is  in  Bad  Faith  or  Would  Work  Preference. 

§  3371.  Where  Sale   Made  to   Enable   Remaining  Partner  to  Claim   Exemptions. 

§  3372.  Retiring  Partner,  Surety  for  Remaining  Paitner,  Entitled  to  Subroga- 
tion to  Debts  He  Pays. 

§  3373.  But  Retiring  Partner's  Claim  for  Purchase 'Price  of  Share,  Not  to  Com- 
pete with  Firm  Creditors  in  Individual   Estate  of  Remaining  Partner. 

§  2374.  Whether  "Preferential"  Transfer  by  Partnership  Voidable  Where  Re- 
maining Partner  Alone  in  Bankruptcy. 

§  3375.  Second,  Where  One  Partner  of  Insolvent  Partnership  Sells  Out  to.  Other 
and  Himself  Becomes  Bankrupt. 

§  3376.  Third,  Where  Partnership  Interest  Transferred  to  Third  Persons,  Part- 
ner Becoming  Bankrupt. 

DIVISION  6. 

SUBDIVISION    "a." 
§  2277.  Subrogation  by  Assignment   of   Claims  after   Bankruptcy. 

SUBDIVISION  "b." 
§  2378.  Subrogation  by  Agreement  with  Bankrupt  or  Creditor. 


2038  REMINGTON   ON  BANKRUPTCY.  §    2134 

§  2379.  Whether  Subrogation  to  Workmen's  Priority  Claims  to  Compete  with 
Workmen's  Own  Later  Claims. 

§  22S0.  Subrogation  of  Sureties  for  Bankrupt  to  Creditors'  Rights  and  of  Cred- 
itors to  Indemnify  Given  Sureties. 

§  2281.  Subrogation  of  Interested  Party,   Paying  to  Preserve   A.ssets. 

§  22&S.  Mffe  Volunteers  JNot  Knt'tled  to  Subrogation. 

§  3383.  No  Subrogation  of  Trustee  to  Liens  on  Exempt  Property  Paid  Off  on 
Eve  of  Bankruptcy. 

DIVISION  7. 
§  2284.  Distribution  to  Be  Based  on  Order  of  Court. 

• 

SUBDIVISION    "a." 
§  2285.  Trustees'  Reports. 
§  2286.  Form  of  Trustee's  Reports. 
§  2287.  Review   of   Order  Approving  Trustee's   Report  and   Allowing   Expenses 

and  Commissions. 
§  2288.  If  Meeting  Called  to  Consider  Report,  Ten  Days'  Notice  Requisite. 
§  3389.  Also,  if  Dividend  to  Be  Declared. 
§  3390.  Contents  of  Notice. 
§  2291.  Auditing  of  Accounts. 
§  2393.  At  Time  and   Place   Set,   Report  to   Be   Passed   on,   Expenses   Allowed, 

Dividends  Declared  and  Distribution  Ordered. 
§  2293.  Exceptions  to  Reports  and  Orders   of  Distribution. 
§  3394.  Exceptions  to  Accounts  to  Be  Filed  Promptly. 
§  339414.  And  to  Be  Verified. 
§  2394J4.  Surcharging  Accounts  for  Misconduct. 

§  2133.  Distribution. — In  the  orderly  development  of  the  treatise, 
after  consideration  of  the  subjects  of  the  separation  of  the  assets  belong- 
ing to  the  creditors  from  those  belonging  to  others,  and  the  collecting  and 
converting  of  the  same  into  money,  and  the  payment  of  the  costs  and  ex- 
penses of  administration,  naturally  the  subject  is  reached  of  the  distribution 
of  the  remaining  proceeds  among  the  creditors.  This  end,  indeed,  is  pre- 
cisely the  goal  tov*fards  which  the  bankruptcy  proceedings  have  been  di- 
/rected  in  behalf  of  creditors. 

A  distinct  purpose  of  the  bankruptcy  act  is  to  subject  the  administration 
of  the  estates  of  bankrupts  to  the  control  of  tribunals  clothed  with  author- 
ity, and  charged  with  the  duty  of  proceeding  to  final  settlement  and  dis- 
tribution in  a  summary  way,  as  are  the  courts  of  bankruptcy;  and  creditors 
are  not  only  entitled  to  have  this  jurisdiction  exercised,  but  they  may  justly 
complain  where  the  administration  of  bankrupt  estates,  or  any  part  thereof, 
is  attempted  by  any  other  tribunal,  even  though  it  be  with  leave  from  the 
bankruptcy  court. ^ 

§  2134.  Order  of  Priority  in  Distribution  Prescribed  by  Act.— 

The  Bankruptcy  Act  prescribes  a  certain  order  of  priority  in  the  payment 
of  creditors  out  of  the  net  amount  of  the  fund  left  after  separation  of  the 
property  belonging  to  the  estate  from  that  belonging  to  adverse  claimants, 

1.    U.  S.   Fidelity  v.   Bray,  335  U.   S.       505,  28  A.   B.   R.  307. 
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secured  creditors  ^  and  the  bankrupt,  and  after  the  payment  of  the  costs 
and  expenses  of  administration.* 

The  word  "preference"  is  frequently  used  when  "priority"  is  meant. 
"Preference,"  in  bankruptcy  law,  has  a  distinct  meaning  and  the  meaning 
is  invidious.* 

The  order  of  priority  is,  in  general,  first,  taxes;  second,  certain  wages 
of  workmen,  clerks  and  servants;  third,  priorities  given  by  state  and  fed- 
eral laws ;  and  lastly,  dividends  to  general  creditors. 

§  2 13 4 J.  Law  in  Force  at  Date  of  Adjudication  Controls. — The 

statute  in  force  at  the  date  of  adjudication  controls  the  right  of  priority 
throughout  the  case.^ 

§  2135.  Priority  Not  Lost  by  Taking  Judgment  or  Note ;  nor  by  As- 
signment of  Claim. — Priority  is  not,  in  general,  lost  by  taking  judgment, 
by  acceptance  of  a  note,  or  by  assignment  of  the  claim.  Thus,  it  is  not  lost 
by  taking  judgment,  whether  the  priority  be  one  created  by  the  bankruptcy 
act,  ^  or  be  a  state  priority  adopted  in  bankruptcy  under  §  64  (b)  (5).  if 
not  thereby  forfeited  by  state  law.''  It  is  not  lost  by  the  acceptance  of  a 
note. 

In  re  Worcester  County,  4  A.  B.  R.  496,  103  Fed.  808  (C.  C.  A.  Mass.):  "Tak- 
ing a  note  does  not  discharge  an  original  debt  which  has  any  privileges,  and 
either  might  be  proved." 

Nor  by  the  assignment  of  the  claim,*  at  any  rate  not  where  the  priority 
has  become  fixed  before  the  assignment;  nor  even  where  the  assignment 
occurred  before  the  commencement  of  the  bankruptcy  proceedings.® 

2.  Contra,  holding,  but  erroneously,  But  even  in  proceedings  in  bankruptcy 
that  an  otherwise  valid  chattel  mort-  priorities  or  'preferences,'  as  they  are 
gage  lien  was  displaced  by  priority  sometimes  called,  when  'priorities'  are 
claims  under  the  Bankruptcy  Act.     In  meant  *  *  *." 

i-e   McDavid  Lumber  Co.,  27  A.  B.  R.  '     5.  In  re  Photo  Engraving  Co.,  19  A. 

39,  190  Fed.  97  (D.  C.  Fla.).     Compare,  B.   R.  94,  155   Fed.  684   (D.   C.  N.  Y.). 

§  3186.  6.   In  re  Anson,  4  A.   B.  R.  231,   101 

3.  Smith  w.  Motley,  17  A.  B.  R.  865,  Fed.  698  (D.  C  Calif.).  Compare,  In 
150  Fed.  266  (C.  C.  A.  Ohio).  See,  m  re  McBryde,  3  A.  B.  R.  729,  99  Fed. 
general,  Bankr.  Act,  §  64;  also  mfer-  686  (D.  C.  N.  Car.).  Compare,  In  re 
cntially,  Martin  v.  Orgain,  23  A.  B.  R.  Blackstaff  Engr.  Co.,  39  A.  B.  R.  663, 
434,  174  Fed.  772  (C.  C.  A.  Tex.).  200  Fed.  1019  (D.  C.  Ga.). 

[So    much    so    that    the    Bankruptcy  ^^  Compare,  In  re  Johnson,  footnote 

Act's  priority  to  workmen  held  to  over-  ^^  ^  ^   g   ^  ^^^  ^-^   ^   ^  jj^-^ 

ride    lien     given  by    State    Law    to    a  \.       ^       ^      .    a     r. 

chattel     mortgage,     although     without  r  Ve"  102^e°r8'ol''fC°C   A    M^ss?-' 

bankruptcy   the   lien   would  be   good].  :L<-  49b    10.3  ^^  ,,   a    y^'oS,.',^  i  V 

In  re  McDavid  Lumber  Co.,  37  A.  B.  In  re  Harmon   11  A   B.  R.  64   128  Fed. 

R.  39,  190  Fed.  97  (D.  C  Florida).  "»    (D-    C     W.    Va^;    (1867)     In    re 

r„ar=.ntpe    Title   and    Trust    Co.    v.  Brown,  Fed.   Cas.  1,974;   contra,  In  re 

Tide  Guarantee  and'surety  Co.,  234  U..  Wesdund,  8  A.  B    R.  646    99  Fed.  399 

S    153    37   A.   B.   R.   873;   In   re  Yoke  (D-  C.  Minn.)      Also  contra,  obiter,  In 

Vitrified  Brick  Co.,  25  A.'  B.  R.  1&,  180  re  North  Carolma  Car  Co.,  11  A   B.  R. 

Fed    335    (D.  C.  Kans.).  ^^^'  ^^^  ^^^-  "^   (D.   C.   N.   Car.). 

4.'  Smith  V.  Motley,  17  A.  B.  R.  865,  9.    Shropshire,    Woodliflf    &    Co.    v. 
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Fed.  266  (C.  C.  A.  Ohio):    "*  *  *      Bush,  17  A.  B.  R.  78,  204  U.  S.  186. 


2O40  REMINGTON  ON  BANKRUPTCY.  §    2139 

§  2136.  Not  Lost  Where  Claim  Also  a  Secured  Debt.— The  prior- 
ity is  not  lost  where  the  claim  is  also  a  secured  debt."  The  creditor  simply 
has  two  sources  of  payment,  his  security  and  his  priority.  It  is  even 
doubtful  whether  there  exists  any  right  to  require  the  exhaustion  of  the 
security  first.i^ 

§  2137.  Mere  Judgments  Not  Entitled  to  Priority  as  Such.— A 

merely  personal  judgment,  the  claim  on  which  it  is  founded  not  being  en- 
titled to  priority,  is  not  entitled  as  such  to  priority  of  payment  out  of  the 
general  funds,  nor  is  it  entitled  to  payment  from  the  proceeds  of  any  par- 
ticular part  of  the  property,  unless  it  is  a  lien  thereon  under  the  state  law.^^ 

§  2138.  "Proof"  of  Priority  Claim  Requisite,  Except  for  Taxes, 
etc. — Due  proofs  of  claim  are  requisite  for  priority  claims,  precisely  as  for 
other  claims  of  creditors.  They  are  none  the  less  "provable"  debts  because 
entitled  to  priority  of  payment.  Thus,  claims  for  rent  must  be  proved 
where  certain  priority  is  given  to  the  landlord  by  state  law.  Taxes  are 
provable  debts  and  may  be  "proved"  even  though  in  general  they  must  be 
taken  care  of  without  any  prerequisite  filing  of  claims  by  the  sovereign. ^^ 

§  2139.  No  Special  Form  of  Proof  nor  Assertion  of  Demand 
Requisite. — No  special  form  of  proof  is  prescribed  for  priority  claims ; 
nor  is  it  requisite  that  the  claimant  assert  his  right  to  the  priority  by  formal 
demand  in  the  affidavit. 

In  re  Worcester  Co.,  4  A.  B.  R.  502,  102  Fed.  808  (C.  C.  A.  Mass.):  "Nothing 
is  found  in  the  orders  giving  any  special  direction  with  reference  to  the  manner 
of  proving  claims  in  connection  with  which  a  priority  is  asserted.  Neither  do 
the  prescribed  forms  for  proofs  of  debts  contain  anything  of  that  character, 
although  the  form  of  the  proof  of  a  secured  debt  requires  that  it  shall  enumer- 
ate the  securities  held  by  the  creditor.  Neither  is  there  anything  in  the  statute 
giving  any  direction  as  to  the  method  of  proving  a  debt  in  reference  to  a  priority. 
The  topic  is  covered  by  §  57  (30  Stat.  560).  The  first  paragraph  of  that  section 
("a")  gives  detailed  directions  for  the  proof,  but  it  omits  any  reference  to  the 
matter  of  priority,  although  it  is  express  about  proofs  by  creditors  holding  se- 
curities. Paragraph  "e"  provides  that  the  claims  of  secured  creditors  and  of 
those  who  have  priorities  may  be  allowed,  in  order  to  enable  such  creditors  to 
participate  at  meetings  held  prior  to  the  determination  of  the  value  of  their 
securities  or  priorities,  but  they  are  thus  to  be  allowed  for  such  sums  only  as 
to  the  court  seems  to  be  owing  over  and  above  the  value  of  their  securities 
or  priority.  This,  however,  concerns  only  the  preliminary  determination  in  a 
preliminary  way  of  the  franchise  rights  of  creditors.  *  *  *  There  is  nothing 
in  this  section  (64)  to  indicate  that  the  question  of  priority  is  essentially  in- 
volved in  the  mere  matter  of  proving  a  debt,  or  even  that  a  claim  to  priority 
should  appear  in  the  formal  proof." 

10    Chattanooga  v.  Hill,  15  A.  B.  R.  18.  In  re  Wood,  2  A.   B.   R.  695,  95 

197,  139  Fed.  600  (C.  C.  A.  Tenn.).  Fed:  946   (D.  C.  N.  Car.). 

11.  But  compare,   In  re  Barr  Pump-  13.    See,    as    to    taxes,    post,    §    2161. 

ing  Engine  Co.,  11  A.  B.  R.  313   (Ref.  See,  as  to  other  claims  of  the  govern- 

Pa )                                                            '  ment,  post,  §  2191. 
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However,  the  affidavit  for  proof  of  debt  should,  in  practice,  contain  al- 
legations sufficient  to  show  the  debt  is  one  of  those  enumerated  in  §  64  as 
entitled  to  priority  and  such  affidavit  should  be  sufficient  where  no  objec- 
tion is  made  to  establish  the  priority. 

It  is  not  necessary  that  the  right  of  priority  be  asserted  before  the 
expiration  of  the  year  limited  for  proving  claims,  if  the  debt  itself  be  proved 
in  time. 

In  re  Ashland  Steel  Co.,  21  A.  B.  R.  834,  168  Fed.  679  (D.  C.  Ky.) :  "The 
privilege  was  not  a  detached  right,  which  could  only  be  fastened  by  special 
proceedings  taken  to  enforce  it,  as  by  an  attachment  or  an  execution  or  the 
enforcement  of  a  mechanic's  lien.  It  needed  only  to  be  proved,  when  the  time 
should  arrive  for  distributing  the  assets.  *  *  *  We  think  that,  the  sub- 
stantive claims  having  been  proven  within  the  time  allowed  by  the  act,  it  was 
within  the  power  of  the  court  to  allow  the  claims  priority,  and  give  them  the 
preference  to  which  by  law  they  were  entitled,  notwithstanding  no  definite 
claim  of  the  kind  had  been  made  during  the  year.  It  was  not  the  allowance 
of  a  new  claim,  as  counsel  for  petitioners  insist,  but  the  giving  full  scope  to  one 
already  proved.  It  was  essentially  the  ascertainment  of  its  rank  to  be  regarded 
in  the  distribution  of  the  assets.  The  word  'claim,'  in  §  57n  we  should  suppose, 
refers  to  the  substance  of  the  obligation,  rather  than  to  any  mere  attribute  of  it." 

And  the  fact  that  the  priority  claimant  inadvertently  participated  in  the 
election  of  the  trustee,  as  if  his  claim  were  not  entitled  to  priority,  will  not 
constitute  an  estoppel  nor  a  waiver  of  the  priority.^* 

§  2140.  "Dividends"  on  Priority  Claims  Where  Funds  Insuffi- 
cient.— Of  course,  if  there  is  not  enough  to  pay  any  particular  class  of 
the  priority  claimants  in  full,  a  dividend  of  a  per  cent,  should  be  declared 
to  such  priority  claimants.  There  can  be  a  dividend  to  priority  creditors 
precisely  as  well  as  to  general  creditors. ^^ 

Division  1. 

Taxes. 

§  2141.  Taxes. — The  first  creditor  to  be  taken  care  of,  is,  of  course, 
the  state. 

In  re  Yoke  Vitrified  Brick  Co.,  35  A.  B.  R.  18,  180  Fed.  235  (D.  C.  Kan.): 
"*'  *  *  anything  inhering  in  the  general  principles  of  equity  or  the  law,  such, 
for  example,  as  the  duty  of  the  property  to  contribute  its  just  proportion  of  the 
expense  of  government,  or  to  pay  its  pro  rata  share  of  the  expenses  incurred 
in  the  preservation  of  the  estate,  and  such  like  matters,  remain  still  enforceable 
against  the  estate,  although  covered  by  fixed  liens  and  against  the  consent  of 
the  holder  of  such  liens,  for  such  expenses  are  incurred  for  the  protection  of 
the  lienholder  and  are  enforceable  for  that  reason  and  not  because  embodied 
in  the  act." 

14.  In  re  Ashland  Steel  Co.,  21  A.  B.  15.  In  re  Muhlhauser,  9  A.  B.  R.  81 

R.    834,   168   Fed.    679    (C.    C.   A.    Ky.).       (Ref.   Ohio). 
See  also,  ante,  §  576. 
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The  act  prescribes  that  the  court  shall  order  the  trustee  to  pay  all  taxes 
legally  due  and  owing  by  the  bankrupt  to  the  United  States,  state,  county, 
district  or  municipality,  in  advance  of  the  payment  of  dividends  to  cred- 
itors.i« 

In  re  Prince  &  Walter,  12  A.  B.  R.  678,  131  Fed.  546  (D.  C.  Pa.):  "Taxes, 
as  a  class,  are  thus  put  at  the  head  of  everything — even  above  the  expense  of 
preserving  the  estate,  or  the  cost  of  administering  it." 

It  is  incorrect  to  say,  as  was  said  in  In  re  Veitch,  4  A.  B.  R.  112  (D.  C. 
Conn.),  that  taxes  come  under  §64  (b)  (5)  in  the  order  of  priority  as 
being  "debts  owing  to  any  person  who  by  the  laws  of  the  State  or  United 
States  is  entitled  to  priority."  ^'^ 

On  the  contrary,  §  64  (a)  specifies  a  distinct  order  of  priority.  That 
section  of  the  statute  would  be  deprived  of  all  significance  if  taxes  were 
comprehended  within  §  64  (b)  (S).  Moreover,  the  other  paragraph  of 
§  64,  paragraph  (b),  refers  to  the  order  of  priority  "except  as  herein  other- 
wise provided,"  clearly  indicating  that  the  only  remaining  paragraph 
"herein"  was  meant  to  prescribe  a  priority.^® 

Again,  taxes  from  their  nature  ought  to  come  next  to  costs  in  the  order 
of  priority,  for  without  taxes  the  general  government  would  fail;  as,  also 
without  costs  the  particular  protection  of  the  state  in  the  immediate  prop- 
erty concerned  could  not  be  afforded.  The  state  must  not  be  delayed  nor 
hindered  in  its  collection  of  taxes  and  it  is  this  urgency  that  lies  at  the 
basis  of  the  priority  given  to  taxes. i® 

City  of  Waco  v.  Bryan,  11  A,  B.  R.  481,  127  Fed.  79  (C.  C.  A.  Tex.):  "The 
sovereign  cannot  be  hindered  or  embarrassed  or  postponed  in  the  collection  of 
his  revenues.  This  policy  was  recognized  in  all  the  bankruptcy  laws  heretofore 
passed.  Section  62  of  the  Bankruptcy  Act  of  April  4,  1800,  ch.  19,  2  Stat.  36, 
provides  that  "nothing  contained  in  this  law  shall  in  any  manner  afifect  the  right 

16.    The    Act    of    1898    differs    widely  Y.);  In  re  Force,  4  A.  B.  R.  117   (Ref. 

from    the    Act    of    1867    in    relation    to  Mass.) ;    In    re    Wyoming    Valley    Ice 

taxes:   State  of  N.  J.  v.  Anderson,   17  Co.,  16  A.  B.  R.  594,  145  Fed.  267  (D. 

A.  B.  R.  67,  203  U.  S.  483.  C.  Pa.);  In  re  Fisher  &  Co.,  17  A.  B. 
Bankr.   Act,   §   64    (a).     State   of   N.  R.  412,  148  Fed.  907   (D.  C.  N.  J.);  In 

;.  V.  Anderson,  17  A.  B.  R.  65,  203  U.  re  Lange  Co.,  20  A.  B.  R.  478,  159  Fed. 

S.  483;   City  of  Waco  v.  Bryan,  11  A.  586  (D.  C.  Iowa);  In  re  Halsey  Electric 

B.  R.  481,  127  Fed.  79  (C.  C.  A.  Tex.);  Generator  Co.,  23  A.  B.  R.  401,  175 
Chattanooga  z/.  Hill,  15  A.  B.  R.  195,  Fed.  825  (D.  C.  N.  J.);  In  re  Weiss- 
139  Fed.  600  (C.  C.  A.  Tenn.);  Cooper  man,  24  A.  B.  R.  150,  178  Fed.  115  (D. 
Grocery  Co.  v.  Bryan,  11  A.  B.  R.  734,  C.  Conn.);  (State  of)  New  Jersey  v. 
J27  Fed.  815  (C.  C.  A.  Tex.);  In  re  Lowell,  24  A.  B.  R.  562,  179  Fed.  321 
Uarvey,  10  A.  B.  R.  567,  122  Fed.  745  (C.  C.  A.  N.  J.,  affirming  In  re  Halsey 
(D.  C.  Pa.);  In  re  Flynn,  13  A.  B.  R.  Electric  Co.,  23  A.  B.  R.  401,  175  Fed. 
720,    134    Fed.    145    (D.    C.    Mass.);    In  825),   quoted  post,   this  section. 

re  Stalker,  10  A.  B.  R.  713,  123  Fed.  961  17.  Chattanooga  v.  Hill,  15  A.  B.  R. 

(D.   C.   N.  Y.);   In  re  Tilden,  1  A.   B.  195,  139  Fed.  600  (C.  C.  A.  Tenn.). 

R    301,  91  Fed.   501   (D.   C.  Iowa);   In  18.  Compare,  In  re  Cleanfast  Hosiery 

re   Conhaim,  4  A.    B.   R.   58,   100   Fed.  Co.,  4  A.   B.   R.  702   (Ref.   N.  Y.). 

268    (D.    C.   Wash.);   obiter,   Sellers   v.  19.  In  re  Tilden,  1  A.  B.  R.  301,  91 

Bell    2  A.   B.   R.  542,   94  Fed.   801    (C.  Fed.  501  (D.  C.  Iowa);  Chattanooga  v. 

C.  A.  Ala.);  In  re  Hilbert,  6  A.  B.  R.  Hill,  15  A.  B.  R.  195,  139  Fed.  600  (C. 
714     (Ref.    Penna.);     In    re    Cleanfast  C.  A.  Tenn.). 

Hosiery   Co.,  4  A.   B.   R.  702   (Ref.   N. 
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of  preference  to  prior  satisfaction  of  debts  due  the  United  States.'  Section 
5  of  the  Act  of  August  19,  1841,  ch.  9,  5  Stat.  444,  gives  priority  to  the  United 
States  (for  all  debts  due  by  such  bankrupt  to  the  United  States).  Section  38  of 
the  Act  of  March  3,  1867,  ch.  176,  14  Stat.  530,  gives  priority,  first,  'for  the  fees, 
costs  and  expenses  of  suit,'  etc.;  second,  'for  all  debts  due  the  United  States 
and  all  taxes  and  assessments  under  the  laws  thereof;'  third,  'for  all  'debts  due 
to  the  State  in  which  the  proceedings  in  bankruptcy  are  pending,  and  all  taxes 
and  assessments  made  under  the  laws  of  such  State.'  The  present  Bankruptcy 
Law  gives  priority  for  all  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  the  State,  county,  district  or  municipality,  in  advance  of  the  pay- 
ment of  dividends  to  creditors.  In  short,  it  puts  taxes  due  the  State,  counties 
and  municipalities  upon  the  same  footing  as  taxes  due  the  United  States.  On 
the  plain  construction  of  §  64a  of  the  present  law,  and  particularly  in  the  light 
of  past  legislation  on  the  subject,  there  is  no  room  to  hold  that  it  makes  any 
difference  whatever,  as  to  the  right  of  priority,  whether  property  on  which 
taxes  were  assessed  ever  came  into  the  hands  of  the  trustee.  The  test  is  given 
in  the  statute:  Are  the  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  State,  county,  district  or  municipality  claiming  the  same?  If 
yea,  they  are  entitled  to  be  paid  in  advance  of  the  payment  of  dividends  to  cred- 
itors, for  thus  saith  the  law." 

In  re  Stalker,  10  A.  B.  R.  713,  123  Fed.  961  (D.  C.  N.  Y.) :  "The  significance 
of  §  64  (a)  *  *  ■  *  is  that  a  claim  for  taxes  is  paramount  to  all  other  claims 
because  of  the  pecuniary  needs  and  requirements  of  the  municipality." 

In  re  Halsey  Electric  Generator  Co.,  33  A.  B.  R.  401,  175  Fed.  835  (D.  C. 
N.  J.) :  "Keeping  the  legislative  purpose  of  the  Bankruptcy  Act  in  mind,  and 
viewing  the  language  employed  in  the  act  in  dealing  with  priorities,  in  the  lig-ht 
of  the  foregoing  suggestions,  I  am  of  the  opinion  that  in  the  distribution  of 
the  assets  of  the  bankrupt,  the  actual  and  necessary  costs  of  preserving  and 
administering  the  estate  have  priority  over  taxes."  ' 

The  statute,  in  §  64  (b),  provides,  as  the  item  entitled  to  the  next  place 
in  the.  order  of  distribution  after  costs  of  administration,  "wages  due  to 
workmen,  clerks  and  servants;"  nevertheless  §  64  (a)  provides  that  taxes 
are  to  be  paid  before  creditors.  So,  "the  proper  order  of  priority  is  for  taxes 
next  after  costs  of  administration. ^o 

(State  of)  New  Jersey  v.  Lovell,  34  A.  B.  R.  563,  179  Fed.  331  (C.  C.  A.  N.  J., 
affirming  In  re  Halsey  Elect.  Co.,  23  A.  B.  R.  401,  175  Fed.  825):  "Now,  while 
the  relative  order  in  which  subdivisions  'a'  and  'b'  are  placed  is  not  happy,  and 
indeed  tends  to  mislead,  yet  the  general  intent  of  the  section  is  clear.  In  sub- 
division 'b'  we  find  the  general  scheme  of  awarding  priority  in  advance  of  divi- 
dend creditors.  That  subdivision  makes  provision  for  paying  such  costs,  fees, 
and  liens  as  are  therein  provided,  and  if  there  are  no  outstanding  taxes  the 
fund  is  then  paid  to  creditors.  But  before  paying  creditors,  subdivision  'a' 
intervenes  and  makes  provision  for  what,  if  omitted,  has  often  proved  a  hard- 
ship, if  not  indeed  an  abuse  in  the  settlement  of  decedent  and  '  insolvent  es- 
tates, viz.,  delay  in  payment  of  taxes.     Tax  collectors  whose  power  to  distrain 

20.    Compare,  In  re  Oxley,  30  A.  B.  Obiter,   In  re  Prince   &  Walter,  13  A. 

R.  406,  204  Fed.  826  (D.  C.  Wash.).  B.  R.  678,  131  Fed.  546  (D.  C.  Pa.);  In 

Two    cases,    indeed    [disapproved    in  re  Weiss,  20  A.  B.  R.  247,  159  Fed.  295 

In   re   Halsey   Electric   Generator   Co.,  (D.  C.  N.  Y.).     But  see  quaere,  Chatta- 

£3   A.    B.   R.   401,   175   Fed.   825    (D.    C.  nooga    z;.    Hill,    15    A.    B.    R.    195,    139 

N.  J.)],  hold  that  taxes  are  to  be  paid  Fed.  600  (C.  C.  A.  Tenn.). 
before    even    costs    of    administration: 
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lapsed  when  the  estate  passed  into  the  custody  of  the  law,  or  who  were  left 
to  come  in  as  general  creditors,  were  subjected  to  trying  delays.  Obviously 
subdivision  'a'  meant  that  this  delay  should  not  occur,  and  therefore  provided 
that,  'in  advance  of  payment  of  dividends  to  creditors,'  'the  court  shall  order 
the  trustee  to  pay  all  taxes  legally  due  and  owing  by  the  bankrupt  to  the 
United  States,  State,  county,  district  or  municipality,'  and,  to  prevent  delay 
from  questions  concerning  such  taxes,  it  provided,  'in  case  any  question 
arises  as  to  the  amount  or  legality  of  any  such  tax,  the  same  shall  be  heard 
and  determined  by  the  court.'  And  yet  in  case  the  court  had  to  take  testi- 
mony, or  order  a  referee  to  determine  the  legality  of  such  tax,  the  adjudged 
tax  would,  under  the  construction  here  contended  for,  absorb  the  whole  fund 
and  leave  unpaid  the  agency  by  which  its  payment  was  eflfected.  Now, 
whether  the  'creditors'  referred  to  in  the  phrase,  'in  advance  of  the  payment 
of  dividends  to  creditors,'  places  the  payment  of  taxes  ahead  of  dividend 
creditors  alone,  or  places  it  also  ahead  of  those  creditors  who,  under  sub- 
divisions 4  and  5  of  clause  'b,'  are  paid  in  full,  is  a  question  not  before  us.  It 
suffices  to  say  that  on  the  question  that  is  before  us,  namely,  whether  the 
taxes  of  a  State  are,  under  clause  'a,'  given  priority  over  'the  actual  and 
necessary  cost  of  preserving  the  estate  subsequent  to  the  filing  of  the  pe- 
tition,' we   are   clear  they  are   not." 

In  re  Halsey  Electric  Generator  Co.,  23  A.  B.  R.  401,  175  Fed.  825  (D. 
C.  N.  J.) :  "To  my  mind  Congress  has  by  apt  words  signified  its  intention 
to  make  taxes  subordinate  to  the  payment  of  the  cost  of  preserving  and  ad- 
ministering a   bankrupt's   estate.'' 

And  it  seems  improper  in  theory  and  unnecessary  from  the  point  of  view 
of  statutory  construction  to  place  taxes  in  advance  of  costs  of  administra- 
tion. Were  they  so  placed,  the  administration  of  the  estate  might  be  com- 
pletely blocked.  The  state  is  no  more  interested  in  the  collection  of  taxes 
for  the  support  of  the  government  in  its  general  functions  than  in  the  col- 
lection of  the  costs  of  its  support  in  administering  justice  in  the  particular 
case  immediately  at  hand — both  taxes  and  costs  are  for  the  support  of  the 
government  in  the  performance  of  its  functions,  and  the  particular  sup- 
port should  have  precedence  over  the  general  support,  else  the  general  sup- 
port itself  v^fill  fail. 

Impliedly,  (State  of)  New  Jersey  v.  Lovell,  24  A.  B.  R.  562,  179  Fed.  321 
(C.  C.  A.  N.  J.,  affirming  In  re  Halsey  Elec.  Gen.  Co.,  23  A.  B.  R.  401,  175 
Fed.  825) :  "The  question  is  of  grave  import,  for  it  is  clear  that,  if  the  ad- 
ministration of  law  is  to  be  respected,  a  court,  without  power  or  means  to 
pay  for  carrying  out  its  orders,  must  refuse  to  make  such  orders;  otherwise 
its   heljpless   jurisdiction   will   incur   merited   contempt." 

§  2142.  Assessed  before  Bankruptcy  Though  Not  Payable  until 
after  Adjudication,  Nevertheless  "Due  and  Owing." — Taxes  assessed 
against  the  bankrupt  before  bankruptcy,  although  not  payable  until  after 
adjudication,  are,  nevertheless,  "due  and  owing."  21 

21.    In   re    Flynn,    13   A.    B.    R.    720,  the    taxes    are     assessed     after     bank- 

134    Fed.    145    (D.    C.    Mass.);    In  re  ruptcy.     In  re  Fisher  &  Co.,  17  A.  B. 

Fisher  &  Co.,  17  A.  B.  R.  412,  148  Fed.  R.   412,    148   Fed.    907     (D.   C.     N.    J.). 

907    (D.    C.   N.   J.).  See  also,  post,  §  2152. 

And   the   funds    are   taxable    even    if 
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§  2143.  Back  Taxes,  Omitted,  to  Be  Paid.— Back  taxes,  omitted 
from  the  tax  lists  of  previous  years,  are  to  be  paid.^* 

In  re  Conhaim,  4  A.  B.  R.  58,  100  Fed.  368  (D.  C.  Wash.):  "The  bankruptcy 
law  very  justly  requires  the  trustee  of  a  bankrupt  estate  to  pay  all  'taxes  le- 
gally due  and  owing  by  the  bankrupt,  and  the  court  will  not  favor  any  evasion 
of  this  law  by  giving  a  too  liberal  construction  to  its  words  *  *  *  the 
omission  of  the  property  from  the  tax  list  for  any  year  does  not  exempt  it 
from  taxation.  On  the  contrary,  it  is  the  duty  of  the  taxpayer  to  have  the 
property  listed  by  the  tax  collector  and  to  pay  the  tax." 

§  2144.  Delinquent  Penalties  and  Interest. — The  taxes  are  to  be 
paid  in  full,  including  any  penalties  or  interest  for  delinquency  to  the  date 
of  payment,  the  same  as  if  the  property  were  not  in  the  hands  of  the  court.^* 

In  re  Kallak,  17  A.  B.  R.  414,  147  Fed.  376  (D.  C.  N.  Dak.):  "As  other 
claims  are  not  permitted  to  draw  interest  after  the  adjudication,  it  is  therefore 
contended  that  the  amount  of  the  public  demand  for  taxes  is  subject  to  the 
same  restriction.  The  fact  is,  however,  that  under  the  Bankruptcy  Law,  §  64a, 
and  other  provisions  dealing  with  the  same  subject,  public  taxes  do  not  consti- 
tute a  'claim'  in  bankruptcy.  It  is  not  necessary  for  the  public  authorities  to 
appear  in  a  court  of  bankruptcy  as  ordinary  claimants.  They  have  no  right  in 
the  administration  as  creditors  and  no  voice  in  the  selection  of  trustee,  and  the 
liability  for  taxes  is  in  no  way  afifected  by  the  discharge  of  the  bankrupt.  On 
the  other  hand,  the  duty  of  the  affirmative  action  rests  upon  the  court  of  bank- 
ruptcy. It  is  the  duty  of  the  trustee  to  ascertain  from  the  public  records  the 
amount  due  for  taxes  and  bring  the  matter  to  the  attention  of  the  court,  and 
thereupon  it  is  the  duty  of  the  court  to  order  their  payment  if  there  are  suffi- 
cient funds  in  the  estate  for  that  purpose.  There  are  two  reasons  why  ordi- 
nary claims  of  creditors  are  not  permitted  to  draw  the  interest  subsequent  to 
the  adjudication;  first,  it  is  important  that  the  proportionate  interest  of  the 
several  creditors  in  the  estate  be  ascertained  and  fixed.  If  interest  were  to 
accrue,  however,  after  the  adjudication,  the  amount  of  the  several  claims  would 
vary  from  time  to  time,  according  to  their  respective  rates  of  interest  and  the 
proportionate  share  of  the  several  creditors  would  be  subject  to  constant  re- 
adjustment. The  second  reason  is  the  convenience  of  administration.  If,  at 
the  declaration  of  every  dividend,  a  new  basis  of  apportionment  were  required, 
depending  upon  varying  rates  of  interest,  the  administration  of  the  estate  would 
be  seriously  complicated.  Chemical  National  Bank  v.  Armstrong,  59  Fed.  373, 
379;  White  v.  Knox,  111  U.  S.  784.  In  the  case  of  public  taxes,  neither  of  these 
reasons  has  any  application  because  they  do  not  share  the  estate  with  the  claims 
of  private  creditors.  On  the  contrary,  §  64a  expressly  provides  that  before  any- 
thing shall  be  paid  to  the  creditors  by  way  of  dividends,  all  taxes  owing  by  the 
bankrupt  shall  be  fully  discharged.  The  reason  for  claims  becoming  fixed  at 
the  date  of  the  adjudication  so  that  interest  shall  not  subsequently  accrue  hav- 
ing no  application  to  public  taxes,  the  rule  itself  should  not  be  applied  in  such 


22.  Interest  on  taxes.  In  re  Cosmo-  14  A.  B.  R.  604,  137  Fed.  858  (C.  C. 
politan  Power  Co.,  14  A.  B.  R.  604,  137  A.  Ills.) ;  In  re  Schuyler  &  Co.,  31  A. 
Fed.  858  (C.  C.-A.  Ills.);  In  re  Weiss-  B.  R.  438  (Ref.  N.  Y.).  Contra,  but 
wan,  24  A.  B.  R.  150,  178  Fed.  115  (D.  point  apparently  not  discussed  in  ar- 
C.  Conn.),  quoted  at  §  2144.  gument,  In  re  Fisher  &  Co.,  17  A.  B. 

23.  In   re   Cosmopolitan   Power   Co.,  R.  413  (D.  C.  N.  J.). 
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In  re  Scheldt  Bros.,  23  A.  B.  R.  778,  177  Fed.  599  (D.  C.  Ohio):  "No  ques- 
tion as  to  taxes  accruing  and  penalties  imposed  subsequent  to  the  institution 
of  the  bankruptcy  proceedings  is  involved.  Whatever  may  be  the  rule  else^ 
where,  in  Ohio  the  penalty  takes  the  place  of  interest.  Bridge  Co.  v.  Mayer, 
31 'Ohio  St.  317,  338.  Its  allowance  is  intended  to  cover  interest  until  the  de-> 
linquent  taxes  are  put  into  judgment  (Wheeling  &  Lake  Erie  Ry.  Co.  v.  Wolfe, 
13  Ohio  C.  C.  374),  or  are  paid  voluntarily,  or  by  special  effort  of  the  treasurer 
in  person  or  by  his  agent — in  some  manner  other  than  by  process  of  law.  The 
penalty,  being  treated  as  interest,  is  collectible  as  a  part  of  the  tax  itself. 
S7  Am.  &  Eng.  Ency.  Law,  777,  778,  779.  Under  §  64  of  the  Bankruptcy  -Act 
the  referee  should  have  directed  payment  of  both  taxes  and  penalty." 

Back  taxes  are  to  be  paid,  even  though  they  absorb  all,  or  a  great  part, 
of  the  assets;  and  even  though  the  tax  collectors  have  been  negligent  in 
making  collection. 

In  re  Weissman,  34  A.  B.  R.  150,  178  Fed.  115  (D.  C.  Conn.):  "By  this  leg- 
islation Congress  seems  to  have  placed  valid  and  subsisting  taxes  in  a  class 
by  themselves  and  of  the  highest  rank.  The  only  possible  question  to  be  de- 
cided is  whether  the  taxes,  which  the  trustee  has  not  been  ordered  to  pay, 
were  collectible  from  the  bankrupt  prior  to  adjudication.  If  they  were  legally 
due  and  owing  at  that  time,  they  must  be  paid  now.  The  referee  seems  to  think 
that  they  were  not,  because  the  collectors  had  been  guilty  of  laches  in  failing 
to  collect  sooner.  Without  explanation  of  the  reasons  for  non-collection,  it 
strikes  one  that  the  collectors  have  been  disgracefully  slack,  but  I  cannot  be- 
lieve that  in  a  suit  against  Weissman  before  bankruptcy  such  a  defense  would 
have  been  made,,  or,  if  it  had  been  made,  would  have  been  seriously  listened  to 
by  any  court." 

And  taxes  are  not  to  lose  their  priority  in  favor  of  creditors  whose  assets 
have  recently  gone  to  swell  the  insolvent  fund.^* 

§  2145.  Taxes  to  Be  Paid  Whether  Property  Comes  into  Trus- 
tee's Hands  or  Not. — Taxes  must  be  paid  in  advance  of  payments  to  other 
creditors,  whether  or  not  the  property  on  which  the  taxes  were  assessed 
ever  came  into  the  hands  of  the  trustee.^^ 

City  of  Waco  v.  Bryan,  11  A.  B.  R.  481,  137  Fed.  79  (C.  C.  A.  Tex.):  "This 
section  is  perfectly  plain  and  seems  to  admit  of  very  little,  if  any,  construction. 
It  is  contended  that  it  is  inequitable  for  the  bankrupt's  estate  to  be  compelled 
to  pay,  by  priority,  taxes  originally  levied  on  property  which  does  not  come 
into  the  hands  of  the  trustee.  To  this  it  is  sufficient  ansvirer  to  say  that  the 
priority  to  be  given  payment  of  claims  against  the  bankrupt  is  within  the  con- 
trol of  the  lawmaker,  and  is  absolutely  fixed  by  the  statute,  and  the  rule  therein 
declared  cannot  be  varied  to  meet  ideas  of  what  equity  and  good  conscience 
may  require.     From  the  foundation  of  the  government,  it  has  been  the  policy 

24.  In  re  Weissman,  34  A.  B.  R.  150,  the  wording  of  the  statute  nor  by  rea- 
178  Fed.  115  (D.  C.  Conn.),  quoted,  on       son. 

another  point,  supra.  But   a  city  is   not   entitled   to   a   lien 

25.  In  re  Prince  &  Walter,  13  A.  B.  upon  the  assets  for  the  amount  of  taxes 
R.  678,  131  Fed.  546  (D.  C.  Pa.) :  This  assessed  upon  property  that  never 
case  goes  even  too  far,  holding,  obiter,  came  into  its  hands  as  trustee.  Waco 
that  taxes  come  ahead  of  costs  of  ad-  v.  Bryan,  11  A.  B.  R.  481,  137  Fed.  79 
ministration — a  holding  not  required  by  CC.  C.  A.  Tex.). 
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of  the  United  States  to  exact  priority  in  favor  of  the  United  States  in  all  cases 
of  insolvency.  This  policy  is  declared  in  §  3466  of  the  revised  statutes,  as 
follows: 

"  'Priority  Established.  Whenever  any  person  indebted  to  the  United  States, 
is  insolvent,  Or  whenever  the  estate  of  any  deceased  debtor,  in  the  hands  of  the 
executors  or  administrators,  is  insufficient  to  pay  all  the  debts  due  from  the 
deceased,  the  debts  due  to  the  United  States  shall  be  first  satisfied;  and  the 
priority  hereby  established  shall  extend  as  well  to  cases  in  which  a  debtor,  not 
having  sufficient  property  to  pay  all  his  debts,  makes  a  voluntary  assignment 
thereof,  or  in  which  the  estate  and  effects  of  an  absconding,  concealed  or  ab- 
sent debtor  are  attached  by  process  of  law,  as  to  cases  in  which  an  act  of  bank- 
ruptcy is  committed.'  " 

And  must  be  likevirise  paid  though  the  property  was  abandoned  by  the 
trustee.28 

§  2146.  Taxes  on  Exempt  Property  to  Be  Paid. — Taxes  on  exempt 
property  must  be  paid  out  of  the  estate. ^'^ 

In  re  Tilden,  1  A."  B.  R.  300,  91  Fed.  501  (D.  C.  Iowa):  "There  is  no  express 
exclusion  of  taxes  against  exempt  property.  The  trustee  is  to  pay  'all  taxes 
legally  due  and  owing  by  the  bankrupt.'  The  creditors,  however,  plead  what 
they  term  the  'injustice'  of  such  a  construction.  The  exempt  property  may  have 
a  large  amount  of  taxes  standing  against  it.  The  estate  receives  no  benefit 
whatever  from  the  exempt  property.  Where,  as  here,  there  is  no  question  as  to 
the  property  being  exempt,  the  trustee,  if  he  can  in  any  wise  be  properly  said 
to  take  such  property  under  the  adjudication  of  bankruptcy,  takes  it  only  for 
the'  purpose  of  at  once  passing  it  out  as  exempt  property.  So  that,  if  received 
by  him  affected  by  the  lien  of  the  taxes,  why  should  the  trustee  pass  it  back 
in  a  better  condition  than  he  received  it?  Wherein  is  his  duty  to  lessen  the 
general  estate  in  his  hands,  by  applying  a  part  of  the  same  to  the  removal  of 
said  tax  liens,  and  thus  lessening  the  amount  otherwise  distributable  to  the  gen- 
eral creditors?  If  a  mechanic's  lien,  or  other  like  lien,  existed  against  said  exempt 
property  the  general  assets  of  the  estate  would  not  ordinarily  be  thus  lessened 
to  effect  the  removal  of  such  lien.  And  the  creditors  call  attention  to  this  case 
as  plainly  showing  the  unjust  result,  as  they  term  it,  of  the  opposite  construc- 
tion of  the  statute.  The  amount  in  the  hands  of  the  trustee,  if  applied  to  pay 
these  taxes  on  this  exempt  homestead,  will  be  substantially  exhausted,  leaving 
barely  sufficient  to  pay  expenses  of  administration  of  the  estate;  and  there 
seems  much  force  in  the  argument.  On  the  other  hand,  the  bankrupt  calls  at- 
tention to  the  letter  of  the  law — 'all  taxes  legally  due  and  owing  by  the  bank- 
rupt,'— without  any  qualifying  terms.  And  he  properly  insists  that  the  burden 
is  on  the  creditors  to  show  why  the  statute  does  not  intend  what  its  terms  plainly 
state.  He  also  insists  that  this  paragraph  is  a  manifest  recognition  by  Congress 
of  the  proposition  that,  whether  any  other  creditor  be  paid  or  not,  the  govern- 
ment— national,  State  or  municipal — ^is  to  have  its  taxes  out  of  the  estate.  Again, 
the  bankrupt  might  have  paid  these  taxes  at  any  time  before  filing  his  petition 
in  bankruptcy.  If,  while  on  his  way  to  the  clerk's  office  to  file  such  petition, 
he  had  stopped  at  the  taxpaying  office,  and  there  paid  these  taxes,  and  thereby 
reduced  the  general  assets  (actually  turned  into  the  estate  by  the  amount  of  those 

26.    Compare,    obiter,     in     dissenting  27.  In  re  Baker,  1  A.  B.  R.  526  (Ref. 

opinion.  City  of  Waco  v.  Bryan,  11  A.  Tex.).  Compare,  In  re  Veitch,  4  A. 
B.  R.  481,  127  Fed.  79  (C.  C.  A.  Tex.).       B.  R.  112,  101  Fed.  251   (D.  C.  Conn.). 
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taxes).,  no  one  could  have  justly  complained.  He  very  effectively  inquires  why 
is  the  general  creditor  now  injured  by  payment  of  these  taxes  out  of  the  estate, 
if  their  payment,  as  above  suggested,  could  not  have  been  complained  of  by  him?" 

§  2147.  Taxes  to  Be  Paid  Out  of  General  Fund  Though  Only  One 
Benefited  Is  Mortgagee,  Purchaser,  etc. — Taxes  upon  property  be- 
longing to  the  estate  will  be  ordered  paid  out  of  the  general  fund  to  the  state 
•or  municipality  or  federal  government  as  the  case  may  be,  although  the  only 
one  benefited  will  be  a  mortgagee,  or  some  particular  creditor,  or  a  pur- 
chaser of  the  assets.  The  taxes  must  be  paid  and  paid  out  of  the  general 
fund,  and  be  paid  first  before  all  other  claims  of  creditors,  regardless  of 
benefit  or  lack  of  benefit,  lien  or  lack  of  lien.^^ 

Chattanooga  v.  Hill,  15  A.  B.  R.  195,  139  Fed.  600  (C.  C.  A.  Tenn.) :  "But, 
irrespective  of  the  question  of  a  lien,  the  taxes  constituted  a  personal  debt 
against  the  taxpayer  which  can  be  enforced  by  proceedings  in  personam.  The 
Bankrupt  Act  says  that  'all  taxes  legally  due  and  owing  by  the  bankrupt'  shall  be 
paid  by  the  trustee  'in  advance  of  the  payment  of  dividends  to  creditors.'  This 
does  not  say  or  mean  that  such  payment  shall  be  dependent  upon  the  ques- 
tion as  to  whether  they  are  a  secured  debt.  *  *  *  Congress  evidently  meant 
that  the  sovereign  should  neither  be  postponed  nor  delayed  in  the  collection 
of  taxes,  and  therefore  provided  that  the  trustee  should  pay  all  taxes  due  and 
owing  by  the  bankrupt  in  advance  of  dividends.  The  bankrupt  might  have  paid 
all  taxes  immediately  prior  to  the  filing  of  a  petition  by  or  against  him.  This 
■would  not  have  been  a  preference.  The  law  means  that  the  trustee  shall  do 
what  the  bankrupt  might  have  done  and  what  good  citizenship  required  him  to 
<do.  The  opinions  of  the  courts  are  not  agreed  about  this  matter,  and  there  are 
holdings  which  limit  this  direction  to  pay  'all  taxes  due  and  owing  by  the  bank- 
rupt' to  such  taxes  as  constitute  a  lien  upon  the  bankrupt's  estate  in  the  hands 
of  the  trustee  and  remit  the  sovereign  to  the  enforcement  of  any  lien  which  it 
may  have  against  property  which  the  trustee  relinquished  to  the  lien  creditors." 

But  compare.  In  re  Stalker,  10  A.  B.  R.  709,  133  Fed.  961  (D.  C.  N.  Y.): 
""Some  seemingly  unjust  features  may  be  presented  by  the  application  of  the 
■stringent  provisions  of  the  Bankrupt  Act  referred  to,  but  as  the  law  is  plain 
.and  singularly  free  from  ambiguity,  it  is  obvious  that  Congress  intended  that 
•the  statute  should  be  strictly  construed  and  applied,  unless  the  facts  disclose 
lunjust  or  prejudicial  results."  In  this  case  that  portion  of  the  taxes  which  was 
jipon  the  real  estate  sold  "subject  to  taxes''  was  excepted. 

Compare  apparently  but  not  really  contra.  In  re  Brinker,  12  A.  B.  R.  122, 
a.28  Fed.  634  (D.  C.  N.  Y.) :     "Furthermore,  none  of  the  purchasers  of  the  tax 

'28.  In  re  City  of  Waco  v.  Bryan,  11  Y.),   where   the    doctrine   seems   to  be 

A.   B.   R.   481,   127   Fed.   79    (C.   C.   A.  laid  down  that  where  injustice  will  be 

Tex.),    quoted    supra,    §    2145;    In     re  done,  the  taxes  will  not  be  ordered  paid 

Prince  &  Walter,  12  A.  B.  R.  679,  131  out  of  the  general  estate.     Also,  that 

JFed.  546   (D.  C.  Pa.);   In  re  Conhaim,  where   sold  subject  to  taxes,  the  pur- 

4   A.    B.    R.    58,    100    Fed.    268    (D.    C.  chaser  will  have  to  pay  the  taxes. 

'Wash  ) ;  In  re  Harvey,  10  A.  B.  R.  567,  Compare,    contra.    In    re    Broom,    10 

122  Fed.  745  (D.  C.  Penn.) ;  In  re  Barr  A.   B.  R.  427,   127  Fed.   639   (D.   C.   N. 

Pumping  Engine  Co.,  11  A.  B.  R.  312  Y.).      Compare    dissenting    opinion    in 

'(Ref     Penn.) ;    compare.    In    re    Force,  City  of  Waco  v.  Bryan,  11  A.  B.  R.  481, 

4   A.   B.    R.    114    (Ref.   Mass.);    contra,  5  27  Fed.  59  (C.  C.  A.  Tex.).     Compare, 

In  re  Veitch,  4  A.  B.  R.  112,  101  Fed.  contra,  where  property  sold  by  trustee 

251   (D.  C.  Conn.).  and  taxes   deducted  from  price,  under 

Compare,    contra.    In   re    Stalker,    10  law  of  1867,  Foster  v.  Ingles,  13  N.  B. 

A.   B.   R.  709,  123   Fed.   961    (D.   C.   N.  Reg.    239,    Fed.  Cas.   4973. 
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certificates  are  parties  to  this  proceeding.  Evidently  they  do  not  rely  upon  the 
redemption  of  the  property  by  the  trustee  in  bankruptcy,  or  the  payment  of 
the  taxes  as  a  preferred  claim.  The  taxes  were  paid  by  them  in  full,  and  they 
hold  the  property  taxed  as  security.  What  further  interest  has  the  county  and 
city  in  the  real  estate  in  question?  No  other  or  different  taxes  are  due  and  ow- 
ing them  from  the  estate  of  the  bankrupt.  The  remedy  which  the  county  and 
city  have  elected  for  the  collection  of  the  tax  has  resulted  in  absolutely  wiping 
out  the  unpaid"  liens  for  taxes,  and  in  securing,  if  not  absolutely  paying,  their 
claim.  There  is  no  sound  reason  why  the  county  and  city  should  longer  be 
regarded  as  creditors  entitled  to  a  priority  of  payment." 

But  in  the  case  In  re  Brinker,  it  will  be  observed,  it  was  a  purchaser,  not 
the  state  or  municipality  itself,  that  was  praying  priority,  of  payment.^^ 

It  would  seem  that  the  true  rule  in  cases  of  mortgaged  property  would  be 
that  the  trustee  should  pay  to  the  state,  municipality  or  federal  government 
as  a  priority  claim,  the  taxes  due  it  from  the  bankrupt  out  of  the  general 
fund,  for  he  is  ordered  to  do  so  by  the  express  words  of  the  statute,  and  as 
between  the  state  and  the  bankrupt  estate,  the  bankrupt  estate  is  bound  to 
pay  the  bankrupt's  taxes  as  a  priority  claim,  no  matter  if  the  state  also  has 
a  lien  therefor  on  the  property  itself;  but,  having  done  so,  that  the  trustee 
then  should  be  subrogated  to  the  lien  of  the  taxes  thus  paid  by  him,  if  there 
be  any  lien  therefor,  as  between  him  and  other  parties.  By  such  subroga- 
tion, the  state  would  get  its  taxes  without  delay ;  the  statute  be  obeyed ;  and 
yet  the  creditors  not  be  prejudiced  nor  mortgagees  unduly  favored.  The 
distinction  must  be  constantly  borne  in  mind  between  the  tax  as  a  priority 
claim  and  as  a  lien  on  property.  As  a  priority  claim  it  is  absolutely  to  be 
paid  first,  regardless  of  liens  or  benefits;  but  it  is  to  be  paid  solely  to  the 
state  or  municipality  and  is  a  priority  claim  only  in  so  far  as  it  is  owing  by 
the  bankrupt  himself  to  the  state  or  municipality.  As  a  lien,  on  the  other 
hand,  it  takes  its  place  (although  the  first  place)  among  other  liens;  and 
the  same  rules  and  doctrines  of  subrogation,  etc.,  apply  as  with  other  liens. 

The  court's  reasoning  in  In  re  Brinker,  12  A.  B.  R.  122,  128  Fed.  634 
(D.  C.  N.  Y.),  refusing  to  grant  subrogation  to  the  purchaser,  does  not 
militate  against,  but  rather  strengthens,  the  above  position,  for  general  cred- 
itors are  forced  to  pay  the  taxes  to  save  their  assets  and  hence  come  withini 
the  rules  as  to  subrogation. 

Nor  does  the  ruling  in  In  re  Hollenfeltz,  2  A.  B.  R.  499,  94  Fed.  629  (D. 
C.  Iowa),  refusing  reimbursement  out  of  rents  collected  by  the  trustee  to  a 
purchaser  at  foreclosure  sale  for  taxes  paid  by  him,  that  were  a  lien  at  the 
time  of  the  purchase,  militate  against  the  rule,  for  in  that  case,  it  was  not 
the  state  nor  municipality  that  was  claiming  priority,  but  the  purchaser  was 
claiming  subrogation. 8' 

29.  To  same  effect  as  In  re  Brinker,  ing  money  for  the  paying  of  taxes 
see  In  re  Hollenfeltz,  3  A.  B.  R.  499,  94  properly  payable  by  the  bank  life  ten- 
Fed.    R29    (D.    C.   Iowa).  ant,   and   doing  so   to   save   the   estate, 

30.  But  In  re  Force,  4  A.  B.  R.  114  was  held  entitled  to  subrogation  to  the 
(Ref.  Mass.),  a  remainderman  furnish-  lien  of  the  taxes  thus  paid  off. 
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Nor  can  the  trustee  destroy  the  priority  right  of  a  tax-claimant  by  sur- 
rendering the  property  to  a  lienholder  or  abandoning  it  in  a  proceedings  to 
which  the  tax-claimant  is  not  a  party.^i 

§  2148.  But  Such  Absolute  Priority  Belongs  Solely  to  State,  Mu- 
nicipality, etc..  Not  to  One  Who  Has  Paid  or  Holds  Tax  Title. — But 

the  right  to  such  priority  of  payment  belongs  solely  to  the  s-tate  or  munici- 
pality and  does  not  inure  to  the  benefit  of  one  who  has  paid  the  taxes  to 
the  state  or  municipality  and  is  now  seeking  reimbursement  therefor,  ex- 
cept, perhaps,  where  equity  would  declare  the  right  of  subrogation  to  ex- 
ist.32 

In  re  Brinker,  13  A.  B.  R.  133,  128  Fed.  634  (D.  C.  N.  Y.):  "Such  sales  were 
made  in  conformity  with  statutory  requirements  providing  for  the  collection 
of  taxes.  The  city  and  county  therefore  have  no  real  interest  in  the  contro- 
versy.   They  are  secure.     *     *     * 

"Such  being  the  law,  it  is  clear  that  third  parties,  Tjidders  at  a  tax  sale,  hold- 
ing tax  certificates  for  their  security,  are  not  entitled  to  relief  out  of  the  assets 
of  the  bankrupt,  much  less  is  the  purchaser  at  a  foreclosure  sale,  having  full 
knowledge  of  the  tax  liens,  entitled  to  demand  relief  by  the  payment  of  taxes 
ostensibly  to  municipalities,  but  which  in  reality  inure  solely  to  his  benefit,  and 
when  it  may  fairly  be  assumed  that  he  bid  in  the  incumbered  property  subject 
to  existing  liens  for  unpaid  taxes  and  assessments." 

In  re  Wyoming  Valley  Ice  Co.,  16  A.  B.  R.  597  (D.  C.  Pa.):  "But  to  justify 
this,  the  tax  in  plain  terms  must  be  one  which  is  due  from  the  bankrupt,  and  not, 
as  here,  a  mere  liability  for  the  collection  of  it  from  another." 

"The  treasurer  of  every  corporation  doing  business  in  the  State  is  thus  bound 
to  collect,  in  the  manner  prescribed,  from  resident  bondholders,  the  tax  which 
is  so  imposed,  and,  upon  his  failure  to  do  so,  the  corporation  is,  no  doubt,  liable. 
But  the  cases,  one  and  all,  make  it  clear  that  the  obligation  of  the  corporation 
is  one  of  collection  only  and  does  not  make  the  tax  its  own." 

Such  person  must  rely  on  his  lien  if  he  have  any.  He  is  not  entitled  to 
priority  of  payment  out  of  the  general  funds,  except,  perhaps,  where  equity 
would  subrogate  him  thereto.  And  the  mortgagee,  himself  bidding  in  the 
property,  cannot  require  reimbursement  for  taxes  paid  by  him  that  were  a 
lien  at  the  time  he  bid  it  in  even  out  of  the  rent  of  the  mortgaged  property 
collected  meanwhile  by  the  trustee. ^^  Similarly,  a  purchaser  at  a  fore- 
closure sale  in  the  state  court,  where  the  court  has  omitted  to  order  taxes 
paid  from  the  proceeds,  will  be  refused  subrogation,  although  he  relied  on 
the  theory  that  the  bankrupt  estate  must  pay  them.^* 

Again,  it  has  been  held  that  a  person  paying  taxes  on  real  estate,  bought 
by  him  of  the  bankrupt  before  bankruptcy  under  covenant  against  encum- 

31.  Hecox  V.  County  of  Teller,  38  A.  27  A.  B.  R.  612,  193  Fed.  741  (D.  C. 
E.    R.    525,    198    Fed.    634    (C.    C.    A.       N.  Y.). 

Colo.).  33.  In  re  Hollenfeltz,  3  A.  B.  R.  499, 

32.  Cooper  Grocery  Co.  v.  Bryan,  11       94  Fed.  629  (D.  C.  Iowa). 

A.   B.   R.   734,   137   Fed.   815    (C.   C.   A.  34.   In   re   Brinker,    13   A.    B.   R.   122, 

Tex.);   compare,  to  same  effect,   In   re  138  Fed.  634  (D.  C.  N.  Y.) ;  In  re  Hib- 

Broom,  10  A.   B.   R.  437,  123   Fed.   639  bier,  27  A.  B.  R.  612,  193  Fed.  741  (D. 

(D.  C.  N.  Y.);  In  re  Kibbler,  etc.,  Co.,  C.  N.  Y.). 
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brances,  is  not  subrogated  to  the  right 'of  the  state- to  priority  of  payment 
of  taxes  that  the  bankrupt  thus  should  have  paid.^^  Likewise,  where  the 
taxes  are  assessed  against  the  lessor  of  the  bankrupt  but  the  bankrupt  is 
under  covenant  to  pay  the  same,  the  tax  is  not  entitled  to  priority  out  of 
the  bankrupt  estate — the  debt  of  the  estate  is  to  the  landlord  upon  the  cov- 
enant, not  to  the  municipality  or  state  upon  the  tax.^^ 

And  a  sale  "subject  to  encumbrances"  includes  a  lien  for  taxes;  and  the 
purchaser  has  no  standing  to  apply  for  an  order  to  pay  the  taxes  out  of  the 
general  estates'^  Much  less  would  such  a  purchaser  have  standing  to  apply 
•for  reimbursement,  where  he  has  already  paid  the  taxes,  even  though  the 
court  might  have  ordered  payment  of  taxes  out  of  the  proceeds  of  sale  but 
did  not  do  so.''* 

But,  where  a  sale  of  a  stock  of  goods  by  the  trustee  in  bulk  is  made  "free 
and  clear,"  there  being  no  provision  in  the  order  for  payment  of  taxes  from 
the  proceeds,  the  state  law  fixing  a  lien  therefor  on  the  goods  sold,  the  pur- 
chaser is  entitled  to  have  the  tax  lien  paid  out  of  the  proceeds. ^^  Of  course, 
such  payment  would  be  by  way  of  payment  of  the  tax  lien,  not  by  way  of 
payment  of  the  tax  as  a  priority  claim. 

It  is  constantly  to  be  borne  in  mind  that  a  tax  may  be  not  only  a  "prior- 
ity" claim;  but,  if  a  lien,  also  a  "secured"  claim,  and  that  the  present  prop- 
ositions are  concerned  with  it  simply  as  a  "priority"  claim. 

§  2149.  But  "Subrogation"  to  Tax  Lien  Sometimes  Proper. — But 

a  remainderman  or  other  party  in  interest,  paying  or  furnishing  money 
for  the  paying  of  taxes  that  ought  to  have  been  paid  by  the  bankrupt  in 
order  to  save  the  estate,  may  be  entitled  to  subrogation  to  the  amount  of  the 
tax  lien  so  paid. 

In  re  Force,  4  A.  B.  R.  114  (Ref.  Mass.):  "When  the  trustee  was  appointed, 
the  taxes  for  1898  were  due  and  unpaid,  and  I  think  it  was  his  duty  to  pay  them 
out  of  the  first  money  that  came  into  his  hands  to  a  sufficient  amount,  and  as 
the  taxes  for  1899  became  a  lien  upon  the  property  during  his  trusteeship,  I 
think  it  would  have  been  his  duty  to  pay  those  also,  if  he  had  the  requisite 
funds.  Re  Tilden,  1'  Am.  B.  R.  300;  Re  Baker,  1  Am.  B.  R.  536.  Nothing  was 
paid  by  him,  however,  on  account  of  these  taxes,  but  they  have  been  paid  as 
above  stated,  and  the  amount  deducted  from  what  the  petitioning  heirs  would 
have  received  from  the  proceeds  of  the  sale  of  the  property  above  the  amount  of 

35.  Cooper  Grocery  Co.  v.  Bryan,  11  the  owner  of  the  lien  for  taxes  upon 
A.  B.  R.  734,  127  Fed.  815  (C.  C.  A.  some  of  the  parcels  having  notice  and 
Tex.).  not  objecting  thereto,  and  the  sale  be- 

36.  In  re  Broom,  10  A.  B.  R.  437,  123  ing  "subject  to  encumbrances,"  such 
Fed.  639   (D.   C.   N.  Y.).  lienholder   is   not   entitled   to   payment 

37.  In  re  Hollenfeltz,  3  A.  B.  R.  cut  of  the  proceeds,  it  being  impossi- 
499,  94  Fed.  629  (D.  C.  Iowa) ;  In  re  ble  to  identify  the  fund  derived  from 
Stalker,  10  A.  B.  R.  709,  123  Fed.  961  the  sale  of  his  two  parcels  from  the 
(D.    C.    N.   Y.).  rest.     In  re  Gerry,  7  A.  B.  R.  461,  113 

38.  In  re  Gerry,  7  A.  B.  R.  459,  113       Fed.    958    (D.    C.    Penn.). 

Fed.  958   (D.  C.  Penn.);  In  re  HoUen-  39.  In  re  Keller,  6  A.  B.  R.  351,  109 

feltz,   3  A.   B.   R.  499,  94  Fed.  639   (D.  Fed.   131    (D.   C.   Iowa).     Compare,   to 

C    Iowa).  same  effect,  In  re  Hilberg,  6  A.  B.  R. 

Sale  of  several  parcels  for  lump  sum,  714   (Ref.  Pa.). 
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the  incumbrance  upon  it.  This,  I  think,  may  be  taken  to  be  so  far  a  payment 
on  their  part  of  these  taxes  as  to  give  them  an  equitable  claim  upon  the 
funds  in  the  trustee's  hands,  according  to  the  doctrine  of  subrogation,  which 
is,  as  stated  in  Sheldon  on  the  Law  of  Subrogation,  §  11,  that  'one  who  has  been 
compelled  to  pay  a  debt  which  ought  to  have  been  paid  by  another,  is  entitled 
to  indemnity  from  the  funds  out  of  which  should  have  been  made  the  payment 
which  he  has  made.'  It  is  true  that  these  petitioners  did  not  actually  pay  the 
money,  but  they  are  left  in  the  same  position  financially  as  if  they  had.  The 
life  tenant  should  have  paid  these  taxes  out  of  the  rents,  and  this  duty  devolved 
upon  the  trustee,  if  not  as  a  burden  attached  to  the  life  estate,  yet  it  neverthe- 
less became  such  under  the  specific  terms  of  the  Bankrupt  Act,  and  if  they  were 
not  paid,  the  property  could  and  would  have  been  sold  by  the  city  at  the  ex- 
pense of  the  remaindermen.  Such  a  sale  was  not,  in  fact,  made,  but  in  ac- 
counting for  the  proceeds  of  the  foreclosure  sale,  the  mortgagee  deducted  the 
amount  of  the  taxes,  thus  giving  these  petitioners,  as  I  believe,  an  equitable 
standing." 

Or  a  mortgagee,  judgment  creditor  or  even  general  creditor,  may  like- 
wise be  entitled  to  subrogation  if  he  makes  the  payment  to  save  the  estate, 
or  otherwise  makes  it  under  circumstances  entitling  him  to  subrogation  in 
equity. 

Obiter,  inferentially.  In  re  Brinker,  13  A.  B.  R.  123,  128  Fed.  634  (D.  C.  N.  Y.) : 
"Nor  does  the  principle  of  the  right  of  equitable  subrogation  have  application 
here.  Acer  v.  Hotchkiss,  97  N.  Y.  396.  The  purchasers  of  the  tax  certificates 
were  not  obliged  to  bid  in  the  property  at  the  tax  sale  in  order  to  protect  them- 
selves. They  were  not  mortgagees  or  judgment  creditors,  or  even  creditors,  of 
the  bankrupt.  They  are  third  parties  to  the  transaction,  pure  and  simple,  and  ac- 
cordingly cannot  invoke  the  aid  of  the  doctrine  of  subrogation.  Furthermore, 
none  of  the  purchasers  of  the  tax  certificates  are  parties  to  this  proceeding. 
Evidently  they  do  not  rely  upon  the  redemption  of  the  property  by  the  trustee 
in  bankruptcy,  or  the  payment  of  the  taxes  as  a  preferred  claim.  The  taxes  were 
paid  by  them  in  full,  and  they  hold  the  property  taxed  as  security." 

But  such  right  of  subrogation  would  not  exist,  of  course,  in  favor  of  a 
mere  purchaser,  though  he  bought  in  reliance  upon  the  estate  being  obliged 
to  pay  the  taxes.*** 

In  re  Kibbler,  27  A.  B.  R.  612,  192  Fed.  741  (D.  C.  N.  Y.):  "While  ordinarily 
the  taxes  legally  due  and  owing  by  the  bankrupt  must  be  paid  by  his  trustee 
before  the  assets  of  the  bankrupt  are  apportioned  among  the  creditors,  still, 
when  the  property  is  sold  under  an  order  of  the  court,  and  the  purchaser  subse- 
quently pays  the  taxes,  he  is  not  subrogated  to  the  rights  of  the  municipality 
to  priority  payment. 

"By  analogy  it  may  safely  be  held,  I  think,  that  when  the  trustee  in  bankruptcy 
transfers  property  subject  to  the  payment  of  taxes,  there  is  a  legal  obligation 
on  the  part  of  the  grantee  to  make  such  payment;  and,  if  the  property  is  by  him 
sold,  the  purchaser,  having  knowledge  of  outstanding  taxes  cannot  be  subrogated 
to  the  rights  of  the  municipality  for  preferential  payment." 

§  2150.  Must  Be  Owing  by  Bankrupt  and  Assessed  against  Him. 

• — The  tax  must  be  owing  by  the  bankrupt  and  be  owing  by  him  to  the  mu- 

40.   In   re   Brinker,   12   A.   B.   R.   123,  128  Fed.  634  (D.  C.  N.  Y.). 
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nicipal,  state  or  federal  government,* ^  and  a  mere  obligation  on  the  bank- 
rupt's part,  as  tenant  for  instance,  to  pay  the  tax  levied  upon  the  property 
in  the  landlord's  name,  does  not  entitle  the  tax  to  priority  of  payment  out 
of  the  tenant's  estate,  the  debt  of  the  estate  being  upon  the  covenant,  not 
upon  the  tax. 

In  re  Broom,  10  A.  B.  R.  428,  133  Fed.  639  (D.  C.  N.  Y.):  "The  only  liabil- 
ity of  the  bankrupt  for  the  taxes  specified,  and  which  is  sought  to  be  allowed 
as  a  preferred  claim,  is  a  contractual  one  between  the  bankrupt  and  the  Flour 
City  National  Bank,  and  therefore  cannot  be  regarded  as  a  tax  owing  from  the 
bankrupt  to  any  municipality,  within  the  provisions  of  §  64  (a). 

But  while  such  tax  may  not  be  entitled  to  priority  of  payment  as  a  "prior- 
ity" claim  under  §  64  (a),  yet,  if  it  be  also  a  lien  on  the  property,  its  se- 
curity will,  of  course,  remain  unimpaired. 

Nor  does  a  mere  obligation  on  a  bankrupt  corporation  to  collect  taxes 
from  bondholders  entitle  them  to  priority  out  of  the  bankrupt's  estate.*^ 

Obiter,  In  re  Wyoming  Valley  Ice  Co.,  21  A.  B.  R.  1,  165  Fed.  789  (D.  C. 
Pa.) :  "But  *  *  *  as  to  the  taxes  on  corporate  loans,  it  was  held  [in  In  re 
Wyoming  Valley  Ice  Co.,  16  A.  B.  R. '  594,  145  Fed.  267]  that  being  due  in 
realty  from  bondholders,  the  company  [bankrupt]  being  merely  a  collector, 
they  are  not  a  tax  as  to  it,  but  merely  a  liability  arising  out  of  the  duty  to 
collect  imposed  by  the  statute,  and  were  not  therefore  entitled  to  the  pri- 
ority of  payment  contended  for." 

And  where  the  corporation  has  failed  to  collect  such  a  tax  or  to  pay  it 
over  to  the  state,  a  claim  by  the  state  will  be  allowable  only  as  a  general 
claim. 

Pennsylvania  v.  York  Silk  Mfg.  Co.,  27  A.  B.  R.  525,  192  Fed.  81  (C.  C.  A. 
Pa.) :  "It  appears  also,  that  the  bankrupt  on  September  1,  1908,  issued  its 
bonds  for  the  sum  of  $750,000,  and  secured  them  by  a  mortgage  upon  its 
real  estate.  By  a  statute  of  the  State  of  Pennsylvania  it  is  made  the  duty 
of  the  treasurer  of  a  corporation,  if  the  holder  be  a  resident  of  Pennsylvania, 
to  deduct  from  the  interest  the  tax  imposed  by  the  State  upon  such  bond 
and  pay  the  same  into  the  State  treasury.  This  is  a  tax  against  the  holder 
of  the  bond,  and  not  against  the  corporation.  The  corporation,  acting  through 
its  treasurer,  is  charged  with  the  duty  of  collecting  the  tax  and  paying 
it  over  to  the  State.  If  it  fails  so  to  do,  it  becomes  liable  to  the  State  for  the 
amount  of  the  tax  and  the  penalty  prescribed.  Such  is  the  purport  of  the  deci- 
sions. In  re  Wyoming  Valley  Ice  Co.  (D.  C.  Pa.),  16  Am.  B.  R.  594,  145  Fed. 
367;  Commonwealth  v.  Railroad  Co.,  186  Pa.  247,  40  Atl.  1132.  But  there  is 
nothing  in  the  law  giving  to  the  State  a  preferred  claim  against  the  corporation 
whose  treasurer  has  failed  to  collect  the  tax  or  to  pay  it  over  to  the  State, 
Consequently  the  item  of  $3,640  in  the  claim  now  under  consideration  for  'tax 
on  corporate  loans  in  the  amount  of  $750,000  for  1909,  and  10  per  cent,  penalty,' 
is  not  allowable  as  a  preferred  claim,  but  as  the  court  below  held,  is  allowable  as 
a  general  one.    There  is  one  other  item  in  the  claim.     It  is  for  $500  for  'penalty 

41.  In  re  Wyoming  Valley  Ice  Co.,  Co.,  37  A.  B.  R.  525,  192  Fed.  81  (C, 
16  A.  B.  R.  594,  145  Fed.  367  (D.  C.  C.  A.  Pa.),  affirming  In  re  York  Silk 
Pa.).  M'f'g   Co.,   36   A.    B.    R.    650,    188   Fed, 

42.  Pennsylvania  v.  York  Silk   Mfg.  735). 
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for  failure  to  file  capital  stock  reports,  1903  to  1909,  inclusive.'  This  item,  like 
the  one  for  $5,000  above  mentioned,  the  court  below  disallowed  without  preju- 
dice to  the  filing-  of  a  new  claim  under  §  57j.  This  is  all  the  commonwealth  can 
I)roperly  ask  for." 

§  2151.  Firm  Taxes  in  Individual  Bankruptcies. — Where  the  state 
law  makes  a  partner  individually  liable  for  taxes  assessed  against  the  firm, 
they  must  be  paid  from  his  individual  estate  in  bankruptcy  as  a  priority 
claim.*  ^ 

An  individual  partner's  personal  tax  is  not  to  be  paid  out  of  firm  assets, 
in  a  partnership  bankruptcy,  until  firm  creditors  are  paid.** 

§  2152.  Funds  in  Hands  of  Trustee  Taxable,  Where  Taxable  if 
Similarly  Sequestrated  by  State  Legal  Proceedings. — Funds  in  the 
hands  of  the  trustee  are  taxable  which  would  be  taxable  in  that  particular 
taxing  district,  if  similarly  sequestrated  by  other  legal  custody.*^ 

Swarts  V.  Hammer,  9  A.  B.  R.  691,  120  Fed.  256  (C.  C.  A.  Mo.):  "The  money 
was  clearly  liable  to  be  taxed  under  the  State  law  and  the  tax  is  valid  ^and  col- 
lectible, unless  the  Bankrupt  Act  exempts  it  from  taxation.  Exemption  from 
taxation  is,  never  presumed.  The  legislative  intent  to  exempt  property  from 
taxation  must  be  clearly  and  explicitly  expressed.  Whether  Congress  could 
rightfully  exempt  from  State  taxation  the  property  of  a  bankrupt  in  the  hands 
of  a  trustee  in  bankruptcy,  and  otherwise  subject  to  taxation,  we  need  not  in- 
quire. It  has  not  attempted  to  do  so,  and  it  is  highly  probable  it  never  will. 
The  power  of  taxation,  as  well  as  the  power  to  exempt  from  taxation,  is  a  leg- 
islative, and  not  a  judicial,  function;  and  a  bankrupt  court,  no  more  than  any 
other  court,  can  exempt  from  taxation  property  in  the  hands  of  one  of  its  of- 
ficers which  is  liable  to  taxation  under  the  State  Law.  It  has  never  been  ques- 
tioned, but  what  property  in  the  custody  and  control  of  receivers  and  trustees 
of  the  Federal  courts  was  subject  to  taxation  under  the  State  law,  the  same  as 
other  like  property.  Judson  on  Taxation,  §  407,  and  cases  cited.  And  this 
applies  to  trustees  in  bankruptcy  as  well  as  receivers  and  trustees  in  other 
cases  and  proceedings  in  the  Federal  courts.  It  is  a  grave  mistake  to  suppose 
that  property  in  the  possession  and  custody  of  an  officer  of  the  Federal  court 
by  that  single  fact  enjoys  immunity  from  taxation." 

Swarts  V.  Hammer,  11  A.  B.  R.  708,  194  U.  S.  441,  affirming  9  A.  B.  R.  691: 
"By  the  transfer  to  the  trustee,  no  mysterious  or  peculiar  ownership  or  qual- 
ities are  given  to  the  property.  It  is  dedicated,  it  is  true,  to  the  payment  of 
the  creditors  of  the  bankrupt,  but  there  is  nothing  in  that  to  withdraw  it  from 
the  necessity  of  protection  by  the  State  and  municipality  or  which  should  ex- 
empt it  from  its  obligations  to  either." 

In  re  Prince  &  Walter,  13  A.  B.  R.  679,  131  Fed.  546  (D.  C.  Pa.):  "But 
the  Bankruptcy  Act  does  not  withdraw  the  estates  of  bankrupts  from  the 
reach  of  the  taxing  power,  and  they  are  subject  in  consequence,  to  the  payment 
of  taxes  imposed  while  they  are  in  the  hands  of  trustees,  the  same  as  if  they 
were   not.     *     *     *     Even   though  accruing  after  bankruptcy,   they   must   be   re- 

43.  In  re  Green,  8  A.  B.  R.  553,  116  412  (D.  C.  N.  J.);  inferentially,  to  that 
Fed.  118   (D.   C.   Iowa)-.  effect.    In    re    Keller,    6    A.    B.    R.    351, 

44.  In  re  Flatau  &  Stern,  21  A.  B.  109  Fed.  131  (D.  C.  Iowa);  City  of 
R.  352   (Ref.  N.  Y.).  Waco   v.   Bryan,   11   A.    B.   R.   481,   137 

45.  In  re  Fisher  &  Co.,  17  A.  B.  R.  Fed.  79  (C.  C.  A.  Tex.). 
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garded  as  within  the  meaning  of  the  statute,  and  entitled  to  priority,  the  same 
as  those  which  antedate  it." 

In  re  Sims,  9  A.  B.  R.  162,  118  Fed.  356  (D.  C.  Pa.),  where  the  court  says: 
"It  does  not  follow,  of  course,  that  all  moneys  deposited  in  the  registry  of  the 
court  or  designated  depository  of  the  courts  are  subject  to  taxation.  Much 
of  it  belongs  to  nonresidents,  and  would  not  be  subject  to  state  taxes  merely 
because  impounded  in  litigation.  But  when  a  fund  is  held  by  a  trustee  in  bank- 
ruptcy or  other  fiduciary  agent  of  the  court,  which,  but  for  the  litigation,  would 
have  been  liable  for  taxation  in  a  particular  taxing  district,  we  see  no  reason 
why  the  court  should  not,  on  proper  application,  direct  the  payment  of  current 
assessments  of  valid  taxes.'' 

In  re  Conhaim,  4  A.  B.  R.  59,  100  Fed.  268  (D.  C.  Wash.):  "The  manifest 
intent  of  the  law  is  that,  while  the  estate  is  in  the  hands  of  the  trustee,  his 
custody  shall  not  constitute  a  barrier  to  prevent  the  collection  of  taxes  which 
would  be  collectible  under  the  law  if  the  property  had  remained  in  the  pos- 
session and  control  of  the  bankrupt  himself." 

§  2152^.  Broad  Use  of  Term  "Tax"  in  Bankruptcy. — It  is  obvious 
that  the  word  "tax"  as  used  in  the  Bankruptcy  Act  is  not  used  in  any  re- 
stricted or  narrow  sense. 

In  re  Lange  Co.,  20  A.  B.  R.  478,  159  Fed.  586  (D.  C.  Iowa):  "It  is  ob- 
vious that  the  word  'tax,'  as  used  in  the  Bankruptcy  Act,  is  not  used  in  any 
restricted  or  narrow  sense,  but  is  used  broadly  to  include  all  obligations  im- 
posed by  the  State  and  general  governments  under  their  respective  taxing 
or  police  powers  for  governmental  or  public  purposes.  That  a  tax  so  im- 
posed may  not  be  a  general  property  tax  does  not  deprive  it  of  the  char- 
acter of  a  tax.  Many  taxes  are  imposed  under  the  name  of  license  fees,  fran- 
chise taxes,  or  taxes  for  special  purposes  under  some  other  name,  and  are  there- 
fore special  taxes;  but  they  are  nevertheless  taxes  imposed  for  a  public  purpose, 
no  matter  what  the  name  under  which  they  are  levied  or  imposed,  and  are 
clearly  within  the  meaning  of  the  term  'tax'  as  used  in  the  Bankruptcy  Act.'' 

It  includes  personal  taxes. *^ 

§  2153.  "Tax"  Includes  Assessment  for  Local  Improvements.— 

"Tax"  as  meant  in  the  Bankruptcy  Act  includes  an  assessment  for  local 
improvements.*'' 

§  2154.  Nature  of  Tax,  Whether  License,  Penalty  or  Tax,  Gener- 
ally tDetermined  by  State  Law. — The  nature  of  a  "tax,"  whether  a 
mere  license,  or  actually  a  tax,  is,  in  general,  to  be  determined  by  the  law 
of  the  state  imposing  it.*^ 

In  re  Ott,  2  A.  B.  R.  637,  95  Fed.  274  (D.  C.  Iowa):  "We  now  turn  to  the 
consideration  of  the  construction  of  this  statute  by  the  Supreme  Court,  the  high- 
est judicial  tribunal  of  the  State.  Such  construction,  if  directly  and  positively 
given,  and  upon  the  sections  above  cited  with  respect  to  the  question  herein 
involved   ['mulct  tax']   is  at  least  to  be  given  careful  and  weighty  consideration, 

46.  In  re  Flatau  &  Stern,  21  A.  B.  48.  First  Nat'l  Bk.  v.  Aultman,  Mil- 
R.   352    (Ref.    N.   y.).  ler  &  Co.,  13  A.  B.  R.  12   (Ref.  Ohio): 

47.  In   re   Stalker,    10   A.   B.   R.   709,  A  case  of  franchise  tax. 
123    Fed.    961    (D.    C.   N.   Y.). 
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and  may  control  the   decision  reached   herein.     Indeed,   the   opposing  creditors 
contend  it  must  control  such  decision." 

In  re  Stalker,  10  A.  B.  R.  709,  123  Fed.  96  (D.  C.  N.  Y.):  "This  question  is 
broad  [whether  'assessment'  a  'tax']  and  might  be  of  much  difficulty,  were 
it  not  that  the  interpretation  adopted  by  the  highest  tribunal  of  the  State,  must 
govern  here.  It  is  an  established  rule  in  the  courts  of  the  United  States  that 
the  decisions  of  the  State  courts  with  regard  to  the  law  of  real  estate,  con- 
struction of  State  constitutions  and  statutes,  are  authoritative  rules  of  what 
the  law  is." 

Thus,  water  rates  have  been  held  to  be  "taxes"  in  Pennsylvania  **  and  in 
New  YorkjS"  but  in  New  York  to  be  taxes  against  the  landlord  and  not  en- 
titled to  priority  of  payment  out  of  the  bankrupt  tenant's  estate."^  And 
the  "Mulct  tax"  of  Iowa  has  been  held  not  to  be  a  "tax"  entitled  to  priority 
of  payment,  but  a  mere  license  fee  to  conduct  a  saloon,^^  although  this 
holding  is  perhaps  incorrect  even  in  accordance  with  Iowa  law ;  ^^  while 
the  "cigarette  tax"  of  the  same  state  has  been  held  to  be  a  "tax."  s* 

A  statutory  duty  imposed  on  corporations  to  collect  a  tax  from  the  holders 
of  its  obligations,  is  not  itself  a  tax.^^ 

§  2155.  But  Not  Always. — But  if  the  legislature  of  a  state  gives  the 
name  of  "tax"  to  an  exaction  which  is  not  a  tax,  and  the  courts  of  the  state 
join  in  the  misnomer,  the  bankruptcy  courts,  nevertheless,  are  not  required 
to  disregard  the  substance  of  the  thing  to  the  detriment  of  other  claimants. ^^ 

State  of  N.  J.  v.  Anderson,  303  U.  S.  483,  17  A.  B.  R.  68:  "It  is  doubtless  true, 
as  was  said  in  the  opinion  of  the  learned  judge  speaking  for  the  Circuit  Court 
of  Appeals,  in  this  case,  that  if  the  highest  court  of  the  State  should  decide 
that  a  given  statute  imposed  no  tax  within  the  meaning  of  the  law  as  interpreted 
by  it,  a  Federal  court,  in  passing  upon  the  Bankruptcy  Act,  would  not  compel 
the  State  to  accept  a  preference  from  the  bankrupt's  estate  upon  a  different 
view  of  the  law.  Conceding  the  doctrine  that  the  meaning  of  a  statute  is  a 
State  question,  except  where  rights,  the  subject  of  adjudication  by  the  Federal 
courts,  have  accrued  before  its  construction  by  the  State  court,  or  the  ques- 
tion of  contract  within  the  protection  of  the  Federal  Constitution  is  involved, 
still  a  State  court,  while  entitled  to  great  consideration,  cannot  conclusively 
decide  that  to  be  a  tax  within  the  meaning  of  a  Federal  law,  providing  for  the 
payment  of  taxes,  which  is  not  so  in  fact." 

49.  In  re  Industrial  Cold  Storage  &  55.  In  re  York  Silk  Mfg.  Co.,  26  A. 
Ice  Co.,  20  A.  B.  R.  904,  163  Fed.  390  B.  R.  650,  188  Fed.  735  (D.  C.  Pa., 
(D.    C.    Pa.).  affirmed    sub    nom.      Pennsylvania    v. 

50.  In  re  Broom,  10  A.  B.  R.  427,  123  \  ork  Silk  M'f'g  Co.,  37  A.  B.  R.  525, 
Fed.  639   (D.  C.  N.  Y.).  192    Fed.    81);    Pennsylvania    v.    York 

51.  In  re  Broom,  10  A.  B.  R.  427,  123  Silk  M'f'g  Co.,  37  A.  B.  R.  535,  193 
Fed.   639   (D.   C.   N.  Y.).  Fed.  81  (C.  C.  A.  Pa.,  affirming  In  re 

52.  In  re  Ott,  2  A.  B.  R.  637,  95  Fed.  York  Silk  M'f'g  Co.,  supra). 

274    (D.    C.    Iowa),   evidently   reversed  56.  In  re  Cosmopolitan  Power  Co.,  14 

by  later  decisions.     See,   In   re   Lange  A.   B.   R.   604,   137   Fed.   858   (C.   C.   A. 

Co.,  30  A.  B.  R.  478,  159  Fed.  586  (D.  Ills.,   affirming  13  A.   B.   R.   39,  but  it- 

C.    Iowa).  self    reversed,    on    other    grounds,    in 

53.  In  re  Lange  Co.,  20  A.  B.  R.  478,  State  of  N.  J.  v.  Anderson,  17  A.  B. 
159  Fed.  586   (D.  C.   Iowa).  R.  68,  203  U.  S.  483);  In  re  Lange  Co., 

54.  In  re  Lange  Co.,  20  A.  B.  R.  478,  20  A.  B.  R.  478,  159  Fed.  586  (D.  C. 
159  Fed.  586  (D.  C.  Iowa).  Iowa). 
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A  bonus  required  by  the  state  on  an  increase  of  the  capital  stock  of  a 
corporation  is  not  a  tax,  and,  therefore,  is  not  entitled  to  priority;  but  it 
may  be  allowed  as  a  general  claim. '•'^ 

So,  a  penalty  due,  under  the  local  law,  for  the  failure  of  a  corporation  to 
deduct  a  tax  from  the  interest  due  its  bondholders,  and  pay  to  the  state, 
is  not  a  tax  imposed  on  the  bonds. ^^ 

§  2156.  Thus,  Franchise  Tax. — Thus,  it  has  finally  been  settled  by 
the  Supreme  Court  of  the  United  States,  although  with  a  strong  dissent- 
ing opinion,  that  the  so-called  "franchise  tax"  of  New  Jersey,  a  type  of 
many  similar  impositions,  is  a  "tax"  within  the  meaning  of  §  64  (a).^® 

State  of  New  Jersey  v.  Anderson,  203  U.  S.  483,  17  A.  B.  R.  68  (reversing  In  re 
Cosmopolitan  Co.,  14  A.  B.  R.  604,  137  Fed.  858,  C.  C.  A.  Ills.):  "We  are  of 
opinion  that  this  claim  was  for  a  tax.  The  language  of  the  Act,  as  we  have 
said,  is  very  broad  and  includes  all  taxes.  It  is  not  necessary  to  enter  upon  a 
discussion  of  the  different  forms  which  taxes  may  take.  Generally  speaking, 
a  tax  is  a  pecuniary  burden  laid  upon  individuals  or  property  for  the  purpose 
of  supporting  the  government.  We  think  this  exaction  is  of  that  character.  It 
is  required  to  be  paid  by  the  corporation  after  organization,  in  invitum.  The 
amount  is  fixed  by  the  statute,  to  be  paid  on  the  outstanding  capital  stock  of 
the  corporation  each  year,  and  capable  of  being  enforced  by  action  against  the 
will  of  the  taxpayer.     *     *     * 

"It  is  urged  by  the  appellee,  and  upon  this  ground  the  case  was  decided  in 
the  Circuit  Court  of  Appeals,  that  this  is  in  no  just  sense  a  tax  levied  by  the 
State,  but  is  the  result  of  a  contract  by  which  the  corporation  was  brought  into 
existence,  the  consideration  being  the  payment  of  annual  sums  for  the  privileges 
given  by  the  State,  for  which  no  lien  is  given  upon  the  property,  but  only  a, 
right  of  action  for  their  recovery.  But  this  imposition  is  in  no  just  sense  a 
contract.  The  amount  to  be  paid,  fixed  by  the  statute,  is  subject  to  control 
and  change  at  the  will  of  the  State.  It  is  imposed  upon  all  corporations,  whether 
organized  before  or  after  the  passage  of  the  Act.  The  corporation  is  not  con- 
sulted in  fixing  the  amount  of  the  tax,  and  under  the  laws  of  New  Jersey  the 
charter  of  such  corporations  as  this  may  be  amended  or  repealed." 

Although  the  strong  dissenting  opinion  expressed  by  Justice  Harlan  is 
to  be  noted: 

"The  Chief  Justice,  Mr.  Justice  Peckham  and  myself  dissent  from  the  opin- 
ion of  the  court.  In  our  judgment  the  'taxes'  owing  by  a  bankrupt  to  a  State 
— ;which  §  64a  of  the  Bankruptcy  Act  provides  shall  be  paid  in  advance  of  the 
payment  of  dividends  to  creditors — do  not  embrace  an  'annual  license  fee  or 
franchise  tax'  (the  words  of  the  New  Jersey  statute),  which,  strictly,  is  not  a 
property  tax,  but  only  an  exaction  by  the  State  for  the  privilege  given  to  a  cor- 

57.  Pennsylvania  v.  York  Silk  Mfg.  59.  In  re  Mutual  Mercantile  Agency, 
Co.,  27  A.  B.  R.  525,  192  Fed.  81  (C.  S  A.  B.  R.  435  (Ref.  N.  Y.);  In  re 
C.  A.  Pa.,  affirming  In  re  York  Silk  Halsey  Electric  Generator  Co.,  38  A. 
Mfg.  Co.,  36  A.  B.  R.  650,  188  Fed.  785).  B.  R.  401,  175  Fed.  835   (D.   C.  N.  J.); 

58.  Pennsylvania  v.  York  Silk  Mfg.  contra,  In  re  Danville  Rolling  Mill 
Co.,  37  A.  B.  R.  535,  192  Fed.  81  (C.  Co.,  10  A.  B.  R.  337,  121  Fed.  433  (D. 
C.   A.    Pa.,   affirming  In   re   York  Silk  C.    Pa.). 

Mfg.   Co.,   36  A.   B.   R.   650,   188   Fed.  Adjudication  of  a  Corporation  as  a 

735).  Bankrupt,  Not  a  "Dissolution"  of  It. — 

See  ante,  §  451i4. 
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poration  to  do  certain  business  under  its  charter.  We  think  the  Bankruptcy  Act_ 
should  be  so  construed.  It  cannot  be  otherwise  construed  without  doing  gross 
injustice  to  those  creditors  of  the  bankrupt  corporation  who  have  business  trans- 
actions with  it  at  its  place  of  business.  Here  the  bankrupt  corporation  did  no 
business  in  New  Jersey.  So  far  as  appears,  it  did  not  have,  nor  expect  to  have, 
any  connection  with  that  State  except  to  become  incorporated  under  its  laws. 
It  had  its  seat  of  operations  and  all  its  tangible  property  in  the  State  of  Illinois. 
It  had  no  property  in  New  Jersey.  Its  scheme  was  to  get  a  charter  from  New 
Jersey  and  then  go  to  another  State  for  purposes  of  its  business.  We  do  not 
think  that  Congress  intended  that  in  the  distribution  of  the  assets  of  a  bankrupt 
preference  should  be  given  to  the  claims  of  a  State  which  have  their  origin  in 
and  are  wholly  based  upon  a  bargain  with  the  State  whereby  certain  privileges 
are  granted  in  exchange  for  certain  payments — privileges  which  the  State  may 
grant  or  withhold  at  pleasure.  In  our  opinion  the  word  'taxes'  in  the  Bank- 
ruptcy Act  was  intended  to  embrace  only  burdens  or  charges  imposed  in  in- 
vitum  and  which  were  in  their  nature  and  in  reality  'taxes,'  as  distinguished 
from  governmental  exactions  for  privileges  granted.  The  claim  of  New  Jersey, 
whatever  its  true  amounts,  should  not  be  given  priority,  but  should  be  placed 
upon  the  same  footing  with  claims  of  other  creditors.  This  view  is  consistent 
with  the  Act  of  Congress." 

And  it  has  been  held  entitled  to  priority  as  a  tax,  even  though  it  is  not 
assessed  until  after  the  adjudication,  if  for  a  period  anterior  thereto.®" 

A  sum  exacted  by  the  state  for  the  privilege  of  increasing  corporate  stock 
is  not  a  tax.^i 

§  2157.  But  Bankruptcy  Court,  Forum  as  to  Amount  and  Legality 
of  Tax. — But  the  Bankruptcy  Court  is  the  forum  for  the  determination  of 
the  validity  of  the  tax  and  all  questions  in  relation  thereto.*^ 

§  2158.  And  Decision  of  State  Board  of  Assessment  Not  "Res 
Judicata." — The  determination,  after  due  hearing,  before. bankruptcy,  by 
the  State  Board  of  Assessment  or  other  state  tribunal  having  in  charge  the 
settlement  of  disputes  over  the  amount  of  taxes,  is  not  res  adjudicata  in  bank- 
ruptcy.®^ 

§  2159.  Nor  Is  Failure  to  Pursue  Statutory  Appeal  or  Abatement 
Fatal. — Nor  is  the  previous   failure  of  the  bankrupt  to   follow  the  pre- 

60.  State  of  N.  Jersey  v.  Anderson,  State  of  New  Jersey  v.  Anderson,  17 
17  A.  B.  R.  68,  203  U.  S.  483;  contra,  A.  B.  R.  68,  203  U.  S.  483;  In  re  Cos- 
First  Nat'l  Bk.  V.  Aultman-Miller  &  mopolitan  Power  Co.,  14  A.  B.  R.  604, 
Co.,  12  A.  B.  R.  13  (Ref.  Ohio).  137   Fed.  858   (C.   C.  A.   Ills.,   affirming 

61.  In  re  York  Silk  Mfg.  Co.,  26  A.  13  A.  B.  R.  39);  In  re  Selwyn  Import- 
B.  R.  650,  188  Fed.  735  (D.  C.  Pa.,  ing  Co.,  18  A.  B.  R.  191  (Ref.  N.  Y.); 
affirmed  sub  nom.  Pennsylvania  v.  In  re  [Otto  Freund]  Arnold  Yeast  Co.,. 
York  Silk  Mfg.  Co.,  27  A.  B.  R.  535,  192  24  A.  B.  R.  458,  178  Fed.  305  (D.  C.  N. 
Fed.    81    C.    C.    A.);    Pennsylvania    v.  Y.). 

\  ork   Silk   Mfg.   Co.,.  27   A.    B.   R.   535,  63.   State   of  N.   Jersey   v.   Anderson, 

192  Fed.  81  (C.  C.  A.  Pa.,  affirming  In  17   A.    B.   R.   68,   303   U.   S.   483;    In   re 

re  York  Silk  Mfg.  Co.,  26  A.  B.  R.  650,  Cosmopolitan  Power  Co.,  14  A.   B.  R. 

188  Fed.  735).  604,  13?  Fed.  858  (C.  C.  A.  Ills.,  affirm- 

62.  Bankr.  Act,  §  64  (a):  "And  in  in^  13  A.  B.  R.  39).  Compare,  In  re 
case  any  question  arises  as  to  the  Wyoming  Valley  Ice  Co.,  21  A.  B.  R. 
amount  or  legality  of  any  such  tax,  the  1,   165  Fed.  789   (D.   C.   Pa.). 

same  shall  be  heard  and  determined  by 
the  court." 
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scribed  statutory  method  for  obtaining  review  or  abatement  of  the  tax, 
fatal  to  the  re-examination  in  bankruptcy.^* 

And  a  tax  which,  because  of  failure  to  take  action  for  review  within  the 
statutory  time,  could  not  be  reviewed  in  the  state  courts,  may  nevertheless 
be  reviewed  in  the  bankruptcy  court,  under  the  special  provisions  of  Bank- 
ruptcy Act,  §  64  (a)  .65 

§  2160.  Whether  Taxes  "Provable"  Debts.— Taxes  are  not  debts  in 
the  ordinary  sense  of  that  word.  They  are  demands  levied  for  the  support 
of  government  or  for  some  special  purpose  authorized  by  it.*®  There  is 
considerable  strength  in  the  contention,  however,  that  they  are  provable 
"debts"  or  "demands"  within  the  meaning  of  the  bankruptcy  term,  although 
the  form  of  proof  thereof  and  the  limitations  as  to  time,  etc.,  be  not  the  same 
as  in  cases  of  other  debts.  To  be  sure,  §  63,  defining  "provable"  debts, 
does  not  mention  taxes,  and  they  are  thus  not  within  the  letter  of  §§  1  (9) 
and  (11),  defining  "debt"  as  being  "any  debt,  claim  or  demand  provable" 
in  bankruptcy  and  "creditor"  as  being  the  "owner"  of  such  provable  debt, 
yet  §  17,  in  enumerating  the  obligations  excepted  from  the  operation  of  a 
discharge  in  bankruptcy,  says  "all  provable  debts  except  (1)  taxes,  etc.," 
thus  furnishing  the  implication  that  taxes  are  provable  debts.®'^ 

Obiter,  In  re  United  Button  Co.,  15  A.  B.  R.  400,  140  Fed.  495  (D.  C.  Del): 
"A  tax  is  not  strictly  a  debt.  It  lacks  the  nature  of  a  debt  in  that,  though  for 
a  sum  certain,  it  is  not  founded  upon  any  agreement  or  assent  of  the  person  or 
persons  against  whom  it  is  assessed,  but  is  a  burden  for  public  purposes  imposed 
in  invitum.  As  an  obligation  or  duty  created  by  statute  to  pay  money,  however, 
it  is  quasi  contractual,  although  there  may  be  difficulty  as  to  the  remedy  for  its 
enforcement  in  a  given  case.  Keener,,  in  his  work  on  Quasi-Contracts,  p.  16, 
states  that  'a  statutory  obligation  which  does  not  rest  upon  the  consent  of  the 
parties,  is  clearly  quasi  contractual  in  its  nature.'  This  proposition  is  illustrated 
by  the  case  of  a  statutory  demand  for  half  pilotage  for  refusal  to  accept  the 
services  of  a  pilot.     Steamship  Co.  v.  Joliffe,  3  Wall.  450,  457.     There  has  been 

64.   In   re   Selwyn   Importing   Co.,   18  B.   R.   353    (Ref.   N.  Y.) ;   obiter,   In   re 

^.  B.  R.  191  (Ref.  N.  Y.);  In  re  [Otto  Schuyler  &  Co.,  31  A.  B.  R.  438  (Ref, 

Freund]    Arnold   Yeast   Co.,    34   A.    B.  N.  Y.). 

R.  458,  178  Fed.  305  (D.  C.  N.  Y.).  Compare,  in  other  connection,  how-. 

.    65.    In    re     [Otto    Freund]      Arnold  ever,  Meriwether  v.  Garrett,  103  U.  S. 

Yeast    Co.,   34  A.    B.    R.   458,   178   Fed.  473:   "Taxes  are  not  debts.     It  was  so 

305   (D.  C.  N.  Y.).  held  by  this  court  in  the  case  of  Ore- 

66.  Hecox  v.  County  of  Teller,  38  A.  gon    v.    Lane    County,    reported    in    7 

B.  R.  535,  198  Fed.  634  (C.  C.  A.  Wallace.  Debts  are  obligations  for 
Colo.) ;  obiter,  In  re  United  Button  the  payment  of  money  founded  upon 
Co.,  15  A.  B.  R.  400,  140_Fed.  495   (D.  contract,    express    or    implied.      Taxes 

C.  Del.) ;  Meriwether  v.  Garrett,  103  are  imposts  levied  for  the  support  of 
U.  S.  473;  In  re  Fisher  &  Co.,  17  A.  the  government,  or  for  some  special 
B.  R.  411,  148  Fed.  907  (D.  C.  N.  J.);  purpose  authorized  by  it.  The  con- 
In  re  Kallak,  17  A.  B.  R.  415,  147  Fed.  sent  of  the  tax  payer  is  not  necessary 
376  (D.  C.  N.  Dak.).  to  their  enforcement.     They  operate  in 

67.  In  re  Cleanfast  Hosiery  Co.,  4  invitum.  Nor  is  their  nature  affected 
A.  B.  R.  703  (Ref.  N.  Y.);  compare,  by  the  fact  that  in  some  States — and 
query.  In  re  Beddingfield,  3  A.  B.  R.  we  believe  in  Tennessee — an  action  of 
355;  compare.  In  re  Prince  &  Walter,  debt  may  be  instituted  for  their  re- 
13  A.  B.  R.  679  (D.  C.  Pa.),  quoted  covery.  The  form  of  procedure  cannot; 
at  §  3161;  In  re  Flatau  &  Stern,  21  A.  change  their  character." 
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much  conflict  in  the  decisions  with  respect  to  procedure  for  the  collection  of 
taxes,  where  no  statutory  mode  has  been  prescribed,  and  also  upon  the  point 
whether  and  under  ^yhat  circumstances,  notwithstanding  the  existence  of  a 
statutory  mode,  the  general  principles  of  law  will  furnish  an  alternative  or  cu- 
mulative remedy  by  action.  These  matters  of  dispute,  however  interesting  in 
themselves,  are  unimportant  here.  The  procedure  is  supplied  by  the  Bankruptcy 
Act.  Section  64,  which  deals,  among  other  things,  with  the  priority  of  debts 
and  demands  against  the  estate  of  a  bankrupt,  provides,  in  paragraph  a,  for  the 
payment  by  the  trustee  under  the  order  of  the  court  of  'all  taxes  legally  due 
and  owing  by  the  bankrupt  to  the  United  States,  state,  county,  district  or  munic- 
ipality, in  advance  of  the  payment  of  dividends  to  creditors,'  and  that  'in  case 
any  question  arises  as  to  the  amount  or  legality  of  any  such  tax  the  same  shall 
be  heard  and  determined  by  the  court.'  Thus,  the  taxes  enumerated  in  §  17, 
'legally  due  and  owing  by  the  bankrupt,'  by  §  64  are  directed  to  be  paid  out  of 
the  estate,  by  §  17  are  recognized  as  'provable  debts,'  and  are  demands  of  a 
quasi  contractual,  nature.  While  strict  or  technical  'proof  of  them  is  not  re- 
quired, although  often  presented,  there  can  be  no  doubt  that  they  are  to  be 
treated  as  provable  debts  or  demands  embraced  in  the  class  'founded  upon  an 
open  account,  or  upon  a  contract  express  or  implied.' " 

In  re  Fisher  &  Co.,  17  A.  B.  R.  411,  148  Fed.  907  (D.  C.  N.  J.) :  "While  taxes 
are  not  in  a  strict  sense,  debts,  they  are  so  denominated  in  the  Bankruptcy 
Act.  Section  17  *  *  *  Section  64  *  ♦  *  and  §  1  declare  that  the  word 
"debt"  shall  include  any  debt,  demand  or  claim  provable  in  bankruptcy.  Of 
course  a  tax  is  provable  in  bankruptcy.'' 

Contra,  In  re  Kallak,  17  A.  B.  R.  415,  147  Fed.  276  (D.  C.  N.  Dak.) ;  "*  *  * 
public  taxes  do  not  constitute  a  'claim'  in  bankruptcy." 

§  2161.  No  Formal  "Proof"  Required:  Trustee  Must  Search  for 
Taxes. — Taxes  need  not 'be  sworn  to  and  no  formal  proof  of  claim  is 
required.  It  is  the  trustee's  duty  to  search  for  taxes  and  his  only  neces- 
sary voucher  is  the  ordinary  receipt  for  taxes. ^^ 

In  re  Prince  &  Walter,  13  A.  B.  R.  679,  131  Fed.  546  (D.  C.  Penn.) :  "And 
the  Bankruptcy  Act  evidently  does  not  contemplate  that  they  shall  be  proved 
like  an  ordinary  debt;  providing,  as  it  does,  that  they  shall  be  paid  by  the  trus- 
tee on  the  order  of  the  court,  and  that  he  shall  have  credit  in  his  accounts  upon 
filing  the  receipts  of  the  proper  officers  therefor." 

In  re  Harvey,  10  A.  B.  R.  567,  122  Fed.  745  (D.  C.  Pa.):  "An  adjudication  in 
bankruptcy  does  not  affect  such  a  lien,  nor  impose  upon  the  city  the  duty  of 
proving  its  claim  as  an  ordinary  creditor  must  do." 

In  re  Fisher  &  Co.,  17  A.  B.  R.  412,  148  Fed.  907   (D.  ,C.   N.  J.):     "*     *     * 
and  the  injunction  of  §  64  (a)  is  that  the  court  'shall  order'  the  trustee  to  pay  , 
them.     It  seems  to   be  the   duty   of  the   court   to   require   such   payment,   even 
though  no  claim  for  the  same  shall  have  been  presented  in  the  manner  or  within 
the  time  prescribed  by  the  Bankruptcy  Act  for  the  filing  of  claims." 

In  re  Cleanfast  Hosiery  Co.,  4  A.  B.  R.  702  (Ref.  N.  Y.):  "Section  64  of  the 
Act  relates  specifically  to  taxes,  and  provides  a  special  method  for  their  pay- 
ment, to  wit,  that  the  court  shall  order  the  trustee  to  pay  them,  and  that  the 

G8.  Bankr.  Act,  §  64  (a) :     "Upon  fil-  same  shall  be  heard  and  determined  by 

ing  the   receipts   of  the   proper  public  the  court."     In  re  Kallak,  17  A.  B.  R. 

officers   for  such   payment  he   shall  be  415,    147    Fed.    276    (D.    C.    N.    Dak.); 

credited  with  the  amount  thereof,  and  inferentially,  In  re  Monsarrat  (No.  2), 

in   case   any  question   arises   as   to  the  25  A.  B.  R.  820  (D.  C.  Hawaii).     Com- 

amount  or  legality  of  any  such  tax  the  pare,  post,  §  2193. 
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receipt  of  the  proper  officer  shall  entitle  the  trustee  to  a  credit  for  the  amount 
paid.  A  formal  proof  of  claim,  as  in  case  of  provable  debts  generally,  is  not 
specifically  required;  in  fact,  the  latter  provision  as  to  a  receipt  by  the  proper 
■officer  would  seem  to  imply  that  none  is  necessary,  and  no  time  limit  is  imposed. 
I  think  this  section  should  in  these  respects  control,  rather  than  §  57,  subdi- 
vision "n,'  above  mentioned,  prescribing  the  rule  as  to  provable  debts  as  a  class, 
under  the  familiar  rule  of  construction,  that  a  statutory  provision  as  to  a  gen- 
eral class  must  give  way  to  a  special  provision  relating  to  one  of  the  class." 

§  2162.  Year's  Limitation  for  "Proof"  Not  Applicable  to  Taxes. 

^The  limitation  of  one  year  for  the  proof  of  claims  does  not  apply  to  taxes.®* 

§  2163.  Tax  Not  Such  "Secured"  Claim  as  Requires  Exhaustion 
of  Security. — Taxes  do  not  constitute  a  "secured"  claim  within  the  in- 
tent of  the  provisions  of  §  57,  requiring  deduction  of  the  value  of  the 
security  held  and  allowance  only  for  the  deficit.'^"  Rather,  they  are  secured 
claims,  to  be  sure,  if  a  lien  on  the  property  by  law,  but  they  are  also  "pri- 
ority" claims,  and,  being  priority  claims,  are  entitled  to  priority  of  payment 
regardless  of  the  security. 

Division  2. 

Workmen,  Clerks,  Salesmen  and  Servants. 

§  2164.  "Wages  of  Workmen,  Clerks,  Salesmen  and  Servants." 

— After  taxes,  the  Jiext  in  order  of  priority  of  distribution  are  the  wages 
due  to  workmen,  clerks,  travelling  or  city  salesmen  or  servants,  which  have 
been  earned  within  three  months  before  the  date  of  the  commencement  of 
the  proceedings,  not  to  exceed  three  hundred  dollars. '^^ 

§  2165.  Must  Be  "Wages,"  and  Be  "Due"  and  "Earned."— It  is 

for  "wages"  that  the  priority  is  given,'^^  and  for  such  wages  as  are  "due" 
and  "earned. "■'^  But  "wages"  may  include  payments  for  piece  work  or  by 
commissions'^*  in  the  employ  of  the  bankrupt.^' 

§  2166.  Thus,  No  Priority  for  Damages  for  Breach  of  Contract 
of  Employment. — It  is  for  wages  earned  that  the  priority  is  given  and 

69.  In  re  Cleanfast  Hosiery  Co.,  4  A.      referee  erroneously  allowed  the  wages 

B.  R.  703  (Ref.  N.  Y.) ;  In  re  Fisher  &  to  have  priority  over  exemptions ! 
Co.,  17  A.  B.  R.  411,  148  Fed.  907   (D.  Law  in  Force  at  Date  of  Adjudica- 

C.  N.   J.).     Compare,   post,   §   2193.  tion    Controls. — The    right    of    priority 

70.  In  re  Harvey,  10  A.  B.  R.  567,  123  will  be  determined  in  each  case  by  the 
Fed.  745  (D.  C.  Pa.).  law  as  it  stood  at  the  date  of  the  ad- 

71.  Bankr.  Act,  §  64  (b)  (4).  In  re  judication.  In  re  Photo  Engraving  Co., 
Rose,  1  A.  B.  R.  69  (Ref.  Ohio);  In  re  19  A.  B.  R.  94,  155  Fed.  684  (D.  C. 
Blackstaff    Engineering    Co.,    29    A.    B.  N.  Y.). 

R.  663,  300  Fed.  1019   (D    C.   Ga.) ;   In  yg.  "Wages."— See  In  re  Fink,  20  A. 

re    Van   Wert   Machme    Co.,   36   A.    B.  p    r,  397    ^63  Fed.  135  (D.  C.  Pa.). 

R.    597     186    Fed     607    (DC.    Mass.) ;  ^3^  g^^j^^    ^       g  ^^   ^       ^ 

Guarantee,  etc.,  Co.  v.  Title,  etc.,   Co.,  „i„^t/    <,.,;vr 

324  U.  S.  153,  37  A.  B.  R.  873.  74.  See  §§  31701/4,  3175. 

In    re    Strickland,    30    A.    B.    R.    933  75.  In  re  Dunn,  35  A.  B.  R.  103,  181 

(Ref.    Ga.),   although   in   this   case   the  Fed.  701   (D.  C.   N.  Y.). 

3  R  B— 73 
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damages  for  breach  of  contract  of  employment  are  not  entitled  as  such 
to  priority  J  ^ 

In  re  Lewis  Co.,  13  A.  B.  R.  S79  (Ref.  R.  I.):  "When  a  salesman  employed 
under  a  yearly  contract  is  wrongly  discharged  after  seven  weeks  of  work,  sues 
at  once  and  recovers  judgment  for  breach  of  such  contract,  the  amount  recovered 
is  not  wages;  hence  upon  the  bankruptcy  of  the  employer  within  a  year,  the 
salesman  is  not  entitled  to  payment  in  full  for  the  proportionate  pait  of  his 
judgment,  which  three  months  bears  to  the-  unexpired  period  of  his  term  of 
service.     *     *     * 

"In  the  first  place,  it  seems  to  the  referee  that  the  present  claim  is  not  for 
wages  as  defined  above.  It  is  a  sum  fixed  upon  by  the  court  as  the  amount  to  be 
paid  by  E.  B.  Lewis  Company  because  it  wrongfully  refused  to  allow  Crooker 
to  earn  wages.  The  net  results  may  be  the  same,  but  the  referee  is  unwilling 
to  read  into  the  law,  'Damages  for  breach  of  wage  contract,'  as  seems  necessary 
in  order  to  support  claimant's  contention.  By  way  of  illustration,  would  it  be 
contended  that  this  claim  was  for  wages  if  claimant  had  secured  a  place  else- 
where at  a  salary  of  $10  per  week  and  claimed  the  other  $10  for  loss  of  wages 
as  a  measure  of  damages  against  the  E.  B.  Lewis  Co.?  Does  not  this  show  that 
the  real  nature  of  the  claimant's  demands  is  because  he  lost  the  opportunity  to 
earn  the  additional  $10  wages,  not  because  he  earned  wages?  Re  Pervear, 
Fed.  Cas.  No.  11,053." 

§  2167.  Only  "Workmen,"  "Clerks,"  "Salesmen"  or  "Servants" 
Entitled. — The  priority  is  given  only    to    those    who   were   "workmen," ' 
"clerks,"  "salesmen"  or  "servants"  of  the  bankrupt.'^ ^ 

§  2168.  Relationship  between  Parties  Governs  and  Not  Solely 
Kind  of  Work. — It  is  the  relationship  the  claimant  bears  to  the  bankrupt, 
not  solely  the  kind  of  work,  that  determines  the  priority.  In  other  words, 
the  query  is  not  merely:  Was  the  claimant  engaged  in  manual  labor?  But 
it  is:  Did  the  claimant,  when  earning  the  wages,  sustain  the  relation  of 
"workman,"  "clerk,"  or  "salesman"  or  "servant"  to  the  bankrupt?  If  he 
did,  then  he  is  entitled  to  priority  for  his  services,  no  matter  whether  his 
work  were  manual  work  or  mental  work.'^^  On  the  other  hand,  if  he  did 
not  sustain  such  relation — if  the  relationship  of  master  and  serving  man, 
master  and  clerk,  or  master  and  workman  did  not  exist — then  the  claimant 
is  not  entitled  to  priority,  no  matter  if  his  work  were  manual  work  and 
labor.^9 

Frequently  the  mistake  is  made,  in  preparing  proofs  of  claim  for  prior- 
ity claimants,  of  saying  a  good  deal  about  "manual  work  and  labor"  and 

76.  Spruks  V.  Lackawanna  Dairy  Greenberger,  30  A.  B.  R.  117,  203  Fed. 
Co.,  26  A.  B.  R.  554,  189  Fed.  387  (D.  583  (D.  C.  N.  Y.);  In  re  Crown  Point 
C.  Pa.).  Inferentially,  In  re  B.  H.  Brush  Co.,  39  A.  B.  R.  638,  200  Fed. 
Gladding  Co.,  9  A.  B.  R.  700,  120  Fed.  883  (D.  C.  N.  Y.).  Compare  ante,  §  47. 
709  (D.  C.  R.  L),  where  a  clerk  on  his  78.  Bell  v.  Arledge,  27  A.  B.  R.  773, 
vacation  "with  pay"  was  held  entitled  193  Fed.  837  (C.  C.  A.  Tex.). 

to  priority. for  the  time  thus  spent  on  79.  In  re  Crown  Point  Brush  Co.,  39 

vacation,     the     wag;es     having     been  A.   B.   R.  638,  200  Fed.   882   (D.   C.   N. 

earned.  Y.). 

77.  Bankr.  Act,  §  64   (b)    (4);   In  re 
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nothing  at  all  as  to  whether  or  not  the  claimant  was  a  "workman,"  "clerk," 
"salesman"  or  "servant"  of  the  bankrupt. 

Thus,  a  "workman,"  "clerk,"  "salesman"  or  "servant"  on  vacation  "with 
pay"  is  nevertheless  entitled  to  priority  for  the  time  thus  spent  on  vacation : 
they  are  his  "wages"  and  are  "earned"  already.^" 

In  re  B.  H.  Gladding  Co.,  9  A.  B.  R.  700,  130  Fed.  709  (D.  C.  R.  I.) :  "Wages 
are  'earned'  in  the  sense  in  which  that  term  is  used  in  the  Bankruptcy  Act,  so 
long  as  a  bona  fide  contract  of  hiring  exists,  and  the  clerk  or  servant  continues 
in  the  master's  employment  and  does  all  he  is  required  to  do.'' 

And  it  was  held  in  one  case,  that  the  claims  of  the  wife  and  daughter  of 
a  bankrupt  should  be  allowed  for  services  rendered  in  his  store  under  an 
express  contract. ^^ 

§  2169.  "Workman,"  "Clerk,"  "Salesman"  and  "Servant"  to 
Be  Given  Ordinary,  Popular  Meaning. — The  words  workman,  clerk, 
salesman  and  servant  are  to  be  given  their  common,  everyday,  popular 
meaning.*^ 

In  re  Smith,  11  A.  B.  R.  646  (Ref.  R.  I.):  "As  used  in  this  section  (64)  of 
the  Bankruptcy  Act  it  has  its  popular  meaning,  namely,  'payment  for  services 
rendered,  especially  the  pay  of  manual  laborers  receiving  a  fixed  sum  per  day, 
week  or   month,'     Standard   Diet.   2036,    definition   'wage.' 

"See,  also,  Cyc.  Law  Diet,  definition  'wages.'  'Compensation  given  to  a  hired 
person  for  manual  or  other  inferior  services.'  " 

In  re  Grubbs-Wiley  Grocery  Co.,  2  A.  B.  R.  444,  96  Fed.  183  (D.  C.  Mo.)r 
"The  term  'workmen  or  servants'  is  to  be  presumed  to  have  been  employed 
in  its  ordinary  acceptation.  Ordinarily  a  workman  is  understood  to  be  'One 
who  labors;  one  who  is  employed  to  do  business  for  another;  a  worker;  one 
who  is  employed  in  labor.'  Doubtless  the  statute  has  reference  to  a  workmate 
employed  on  some  character  of  work — laboring  for  some-  person  who  sustains 
to  him  the  relation  of  an  employer  or  master,  for  whom  he  works.  -  So,  also, 
the  term  'servant'  ordinarily  means  a  person  employed  by  another  to  render 
personal  services  to  the  employer,  between  whom  the  relation  of  master  and 
servant  exists,  as  understood  in  law." 

In  re  Carolina  Cooperage  Co.,  3  A.  B.  R.  157,  96  Fed.  950  (D.  C.  N.  Car.)  :r 
"The  class  to  whom  it  was  evidently  the  intention  of  Congress  to  give  priority  is 
that  class  who  labor  and  serve;  parties  who,  under  the  laws  of  some  State  would 
have  a  lien,  or  at  least  be  preferred  to  other  creditors  in  the  settlement  of  an 
estate." 

The  technical  meaning  of  "servant,"  as  being  any  one  employed  by  an- 
other (as  used  in  the  law  of  personal  injury  or  of  master  and  servant),  is. 
broader  than  its  meaning  under  §  64  (b)  of  the  Bankruptcy  Act.^^ 

In  re  Smith,  11  A.  B.  R.  646  (Ref.  R.  I.):  "All  the  decided  cases  under  this, 
subsection  of  the  law  give  to  the  words  'workman,  clerk  or  servant'  a  some- 
what restricted  meaning.'' 

80.  Compare,  In  re  E.  B.  Lewis  Co.,  99  Fed.  705  (D.  C.  Pa.);  In  re  Rose,. 
13  A.  B.  R.  381  (Ref.  R.  I.).  1  A.  B.  R.  68  (Ref.  Ohio). 

81.  In  re  Strauch,  31  A.  B.  R.  36,  308  83.  In  re  Greenewald,  3  A.  B.  R.  696^ 
Fed.  842   (D.   C.   Ohio).  698,    99    Fed.^  705    (D.    C.    Pa.);    In    re 

82.  In  re  Greenewald,  3  A.  B.  R.  697,  Zotti,  33  A.  B.  R.  607   (Ref.  N.  Y.). 
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Thus,  while,  in  the  eyes  of  the  law,  even  a  high-salaried  officer  of  a  cor- 
poration may  be  its  "servant,"  yet,  in  bankruptcy  distribution,  he  is  not 
entitled  to  priority,  because  that  kind  of  "servant"  is  not  what  is  meant.^-' 

But  the  mere  fact  that  the  claimant  is  a  nominal  officer  of  a  bankrupt  cor- 
poration will  not  of  itself,  preclude  him  from  priority  rights  if,  in  truth,  he 
was  employed,  and  earned  wages,  as  a  servant  of  such  corporation.*' 

[Eng.]  Gordon  v.  Jennings,  9  Q.  B.  Div.  45:  "The  term  'wages'  is  not  ap- 
plied to  the  remuneration  of  a  high  or  important  officer  of  the  State  or  of  a 
county,  for  instance,  but  to  that  of  domestic  servants,  laborers  and  persons  of 
similar  description." 

The  statute  means  by  servant,  a  serving  man  or  woman,  as  the  word  is 
used  in  everyday  life.  So,  also,  with  "workman,"  and  with  "salesman," 
and  with  "clerk." 

Under  the  law  of  1867  the  priority  was  given  to  "house-servants."  Ob- 
viously, the  present  law  means  simply  to  enlarge  the  class  of  servants  from 
"house"  servants  to  all  kinds  of  servants  about  the  premises  or  person  of 
the  bankrupt  and  his  family.^^  So,  also,  the  law  of  1867  gave  the  priority 
to  "operatives."  The  present  law  obviously  means  to  confine  the  priority 
to  that  class  of  operatives  known,  commonly,  as  "workmen." 

In  re  A.  O.  Brown  &  Co.,  22  A.  B.  R.  496,  171  Fed.  254  (D.  C.  N.  Y.) :  "Act 
1867,  *  *  f  provided  that  priority  should  not  be  given,  'except  that  wages 
due  from  him  [the  bankrupt]  to  any  operative  or  clerk  or  house  servant'  shall 
be  preferred.  Under  the  present  act  *  *  *  the  words  are  'workman,  clerk, 
or  servant.'  'Workman'  is  possibly  a  wider  phrase  than  'operative,'  and  'serv- 
ant' is  undoubtedly  wider  than  'house  servant;'  but  the  section  is  obviously 
copied  after  the  law  of  1867." 

Similarly,  persons  selling  goods  in  a  store  are  "clerks"  within  the  mean- 
ing of  the  act,  as  they  also  are  by  popular  acceptation.*'' 

Obiter,  In  re  Greenwald,  3  A.  B.  R.  696,  99  Fed.  705  (D.  C.  Pa.) :  "The  scope  of 
these  words  is  to  be  determined,  I  think,  not  exclusively  by  the  lexicographers, 
but  in  part,  at  least,  by  modern  usage,  which  is  continually  modifying  the  con- 
tent of  words  and  phrases.  'Clerk,'  for  example,  has  come  to  include,  not  only  a 
subordinate  who  writes  letters  or  keeps  books,  but  also  a  salesman  in  a  retail 
store.'' 

But  those  selling  but  not  in  the  store  are  "salesmen."  *'* 
Musicians,  employed  at  regular  wages,  to  play  on  the  bankrupt's  roof 
garden,  have  been  held  entitled  to  priority  as  "servants." 

In  re  Caldwell,  21  A.  B.  R.  236,  164  Fed.  515  (D.  C.  Ark.):  "A  musician 
employed  by  the  day,  week  or  month  at  regular  wages,  while  not  a  'menial  serv- 

84.  In  re  Carolina  Cooperage  Co.,  3  Roberts  Co.,  27  A.  B.  R.  437,  193  Fed. 
A.  B.  R.  157,  96  Fed.  950  (D.  C.  N.  Car.) ;      294  (D.  C.  Minn.). 

In  re   Zotti,   23  A.   B.   R.   607    (Ref.   N.  86.  Compare,  In  re  Rose,  1  A.  B.  R. 

y.);  In  re  Crown  Point  Brush  Co.,  29  75    (Ref.   Ohio). 

A.  B.  R.  638,  200  Fed.  882  (D.  C.  N.  Y.).  87.   In  re   Flick,   5   A.   B.   R.  465,   105 

85.  In  re  Swain  Co.,  38  A.  B.  R.  66,  Fed.   503    (D.    C.   Ohio). 
194      Fed.     749    (D.    C.     Cal.) ;     In     re  87a.    See  post,  §  2170. 
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ant'  in  any  sense  of  the  word,  is  still  one  who  labors  for  the  benefit  of  an  em- 
ployer. He  is  not  in  pursuit  of  an  independent  calling  and  is  subject  to  his  mas- 
ter's commands  and  must  do  as  directed.  The  fact  that  his  work  is  that  of  an 
artist  does  not  deprive  him  of  the  benefit  which  the  law  intended  to  give  to 
those  working  for  wages  for  their  living.  An  artist  of  the  highest  class  might 
be  employed  to  do  some  fresco  painting  at  daily  wages.  Should  the  fact  that 
he  is  an  artist  deprive  him  of  any  rights  under  that  provision  of  the  Bank- 
ruptcy Act,  although  his  work  is  performed  as  a  hired  employee?  I  do  not 
think  the  intent  of  Congress  was  so  narrow,  but  rather  that  it  took  the  broad 
view  that  every  laborer,  clerk,  servant  or  employee  working  for  wages  for  the 
benefit  of  a  master  or  employer,  when  such  wages  furnish  the  means  of  his  live- 
lihood, and  where  the  relationship  of  master  and  servant  exists  within  the  well 
known  meaning  of  the  law,  shall  have  priority  over  ordinary  creditors  for  the 
sum  due  him  for  such  services,  not  to  exceed  three  months'  wages.  Any  other 
construction  would  do  a  great  injustice  to  a  large  class  of  wage  earners  to  whom 
their  daily  earnings  are  absolutely  necessary  for  their  support  and  that  of  their 
families,  an  injustice  which  I  am  not  inclined  to  assume  Congress  intended  to 
inflict  on  them.  The  priorities  provided  for  by  the  Bankruptcy  Act  are  remedial 
and  should  be  liberal  rather  than  strictly  construed." 

They  were  entitled  to  such  priority,  at  any  rate,  as  either  workmen  or 
servants. 

A  bookkeeper  is  a  "clerk"  within  the  meaning  of  the  statute,  even  though 
only  temporarily  employed  in  adjusting  the  books  and  accounts.** 

§  2170.  "Traveling  or  City  Salesman"  Also  Entitled  to  Priority. 

— TraveHng  or  city  salesmen  before  the  Amendment  of  1906  were  not  en- 
titled to  priority  under  §  64  (b)  (4)  ;  ^^  but  were  entitled  to  priority  under 
§  64  (b)  (5),  if  the  State  law  recognized  the  priority.®*'  But  traveling  and 
city  salesmen  are  now  entitled  to  priority,  by  the  Amendment  of  1906,^^ 
but  only  in  bankruptcies  wherein  the  adjudication  has  occurred  since  1906.^^" 

§  2 170 J.  Though  Paid  by  Commissions. — And  the  traveling  or  city 
salesman  may  be  entitled  to  such  priority  even  though  he  receive  his  com- 
pensation by  way  of  commissions  and  not  salary.®^ 

In  re  New  England  Thread  Co.,  30  A.  B.  R.  47,  158  Fed.  788  (C.  C.  A.  Mass.): 
"A  traveling  salesman,  as  commonly  understood,  may  be  defined  as  a  man  who 
travels  about  the  country  soliciting  orders  for  goods,  which  orders  are  sent  to 
his  employer  for  approval.  This  is  the  primary  service  for  which  he  is  employed, 
and  it  measures  the  full  extent  of  his  responsibility.     He  is  not  employed  or  au- 

88.  In  re  Baumblatt,  19  A.  B.  R.  500,  Compare,  In  re  Metropolitan  Jewelry 
156  Fed.  423  (D.  C.  Pa.);  (1867)  Ex  Co.,  31  A.  B.  R.  752,  —  Fed.  —  (D.  C. 
parte  Rockett,  Fed.  Cas.  No.  11,977.  ^f.  Y.),  where  the  efforts  of  the  sales- 

89.  In  re  Scanlon,  3  A.  B.  R.  202,  97  man  were  those  of  a  principal  rather 
Fed.  26  (D,  C.  Ky.) ;  In  re  Greenewald,  than  those  of  an  employee. 

3  A.  B.  R.  696,  99  Fed.  705  (D.  C.  Pa.).  93.  In  re  Photo  Engraving  Co.,  19  A. 

90.  In  re  Lawler,  6  A.  B.  R.  184,  110  B,  R.  94,  155  Fed.  684  (D.  C.  N.  Y.). 
Fed.  135   (D.   C.  Wash.).  93.   In  re   Fink,  20  A.   B.   R.  897,  163 

91.  In  re  New  England  Thread  Co.,  Fed.  135  (D.  C.  Pa.);  In  re  Roebuck 
20  A.  B.  R.  47,  158  Fed.  788  (C.  C.  A.  Weather  Strip  and  Wire  Screen  Co.,  34 
Mass.),  quoted  supra;  In  re  Fink,  20  A.  B.  R.  533,  180  Fed.  497  (D.  C.  N. 
A.  B.  R.  897,  163  Fed.  135  (D.  C.  Pa.).  Y,). 
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thorized  to  fix  prices.  He  cannot  pass  upon  the  credit  or  standing  of  customers. 
He  does  not  collect  accounts.  He  is  not  responsible  for  the  quality,  condition, 
or  delivery  of  the  goods.  He  makes  no  personal  contracts,  and  he  has  no  other 
interest  in  the  sales  than  his  compensation  for  those  which  are  approved  by  his 
employer.  But,  while  the  field  of  service  and  responsibility  of  traveling  sales- 
men is  limited  the  agreements  which  they  make  with  their  employers  vary 
greatly  in  such  details  as  the  form  of  compensation,  the  extent  of  territory,  and 
in  many  other  particulars.  A  traveling  salesman  may  be  paid  a  fixed  sum  per 
day,  week  or  month,  or  a  yearly  salary,  or  a  commission  on  the  amount  of  goods 
sold,  or  both  a  fixed  sum  in  the  form  of  wages  or  salary,  and,  in  addition  thereto, 
a  commission  on  the  amount  of  goods  sold  when  the  sales  exceed  a  certain 
amount.  The  territory  assigned  to  him  may  be  confined  to  a  single  city  or 
State,  or  it  may  cover  many  cities  or  States.  Commonly,  the  employer  pays 
the  salesman's  expenses,  but  sometimes,  especially  if  he  works  for  a  commis- 
sion, he  pays  his  own  expenses.  Sometimes  the  employer  has  a  list  of  cus- 
tomers, and  the  salesman  receives  a  commission  upon  all  orders  sent  in  by 
those  customers.  Sometimes  he  is  allotted  a  certain  territory,  and  he  receives 
a  commission  upon  all  sales  which  are  sent  in  from  that  territory.  In  some 
cases  the  employer  may  direct  the  routes  he  is  to  travel,  and  in  other  cases 
the  salesman  chooses  his  own  routes.  Sometimes  the  salesman  sends  the 
orders  directly  to  his  employer,  and  sometimes  the  customers  themselves  send 
in  the  orders  to  the  employer.  We  do  not  think  any  of  these  details  takes  a 
man  out  of  the  category  of  traveling  salesman,  because,  under  all  these  diflfer- 
ent  arrangements,  the  service  and  responsibility  of  the  salesman  are  substan- 
tially limited  to  the  obtaining  of  orders  in  a  certain  territory,  and  having  them 
sent  to  his  employer.  *  *  *  The  remaining  question  is  whether  the  word 
"wages'  in  any  way  limits  the  class  of  traveling  salesmen  who  are  included 
■  "within  this  provision  of  the  Bankruptcy  Act.  If  this  provision  had  been  re- 
stricted to  'workmen'  and  'servants,'  it  might  perhaps  be  urged  that  'wages' 
should  be  construed  in  its  narrow  and  popular  sense  as  meaning  the  payment 
of  a  fixed  sum  per  day,  week,  or  month  for  manual  labor,  or  other  labor  of 
a  menial  or  mechanical  kind.  But  since  this  provision  also  includes  'clerks' 
and  'traveling  or  city  salesmen,'  if  we  construe  'wages'  in  this  narrow  sense 
we  necessarily  limit  the  operation  of  the  statute  to  those  clerks  and  traveling 
salesmen  who  happen  to  be  paid  for  their  services  in  a  particular  way;  in 
■other  words,  the  question  of  preference  is  made  to  turn  upon  the  mode  of 
"payment  rather  than  upon  the  kind  of  service  rendered.  The  result  would  be 
that  a  clerk  who  was  paid  a  fixed  sum  per  day,  week,  or  month,  which  during 
the  year  amounted  to  $1,000,  would  be  entitled  to  a  preference,  while  a  clerk 
~who  was  paid  this  sum  in  the  form  of  a  yearly  salary  would  be  excluded;  and, 
'further,  a  traveling  salesman  who  was  paid  a  fixed  sum  of  $100  or  $500  a  month 
would  be  entitled  to  a  preference,  while  a  traveling  salesman  who  only  earned 
from  $30  to  $40  per  month  in  the  form  of  commissions  would  be  excluded.  It 
is  plain  therefore,  that  'wages'  must  be  construed  in  its  broader  and  more 
■general  sense  as  meaning  compensation  for  services  rendered,  since  to  hold 
•otherwise  would  lead   to   glaring  inconsistencies   and   manifest  injustice." 

Even  where  it  is  the  manufacturer  who  receives  the  stated  percentage 
and  the  solicitor  who  gets  all  the  profit  above  that  percentage,  the  manu- 
facturer merely  paying  the  workmen's  wages  and  furnishing  the  material 
^the  solicitor  also  selecting  workmen  to  put  articles  in  position  subject  to 
the  manufacturer's  approval  and  also  superintending  such  workmen),  the 
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solicitor  has  been  entitled  to  priority,^*  though  such  ruling  pushes  the  doc- 
trine to  its  extreme  limit. 

And  it  has  been  held  so,  even  where  he  was  paid  by  a  percentage  of  the 
gross  sales  of  his  employer  and  where  he  was  required  to  pay  the  incidental 
expenses  of  an  office  and  stenographer,  besides. 

In  re  New  England  Thread  Co.,  18  A.  B.  R.  840,  154  Fed.  743  (D.  C.  R.  I.): 
"There  is  no  apparent  reason  why  a  salesman  may  not  be  paid  for  his 
services  as  salesman  by  a  per  centage  of  the  employer's  gross  sales,  as  well 
as  by  a  per  centage  of  those  sales  procured  by  his  immediate  solicitation. 
Practically,  it  is  a  somewhat  difficult  matter  to  determine  what  orders  re- 
ceived by  an  employer  are  due  to  the  efforts  of  an  experienced  and  impor- 
tant salesman  like  the  petitioner.  Many  of  the  orders  received  by  the 
employer  might  have  been  a  consequence  more  or  less  direct  of  previous  ef- 
forts of  the  salesman.  If  practical  men  deem  it  proper  that  the  arrange- 
ment for  compensation  should  be  based  on  the  entire  sales  in  the  salesman's 
territory,  whether  they  are  directly  traceable  to  him  or  not,  we  cannot  say 
that  compensation  of  this  character  is  not  as  strictly  compensation  for  serv- 
ices of  the  salesman  as  a  fixed  salary  or  a  fixed  per  centage  of  sales  actually 
traceable  to  the  salesman.  It  is  also  suggested  that,  as  the  petitioner  was 
under  expense  for  an  office  and  stenographer,  it  is  impossible  to  apportion 
his  wages  from  his  expenses.  The  fact  that  by  an  arrangement  between  em- 
ployer and  salesman  the  salesman  is  to  pay  his  own  expenses  cannot  lessen 
the  salestnan's  right  to  the  agreed  compensation,  where  the  expenses  are 
fairly  incidental  to  the  service  to  be  performed." 

§  2171.  Definition  of  "Wage  Earner"  in  §§  1  and  4  Not  Criterion 
Here. — The  definition  of  "wage  earner,"  given  in  §  1  of  the  act,  as  being 
one  who  "works  for  wages,  salary  or  hire  at  a  rate  of  compensation  not 
exceeding  $1,500  a  year,"  has  reference  to  those  who  may  be  proceeded 
against  in  involuntary  bankruptcy,  and  is  not-  controlling  upon  the  question 
as  to  who  is  entitled  to  priority  of  payment  of  wages  out  of  the  estate,  as 
being  a  workman,  clerk,  salesman  or  servant.^^ 

In  re  Gurewitz,  10  A.  B.  R.  350,  131  Fed.  983  (C.  C.  A.  N.  Y.) :  "An  ele- 
ment of  perplexity  has  been  imported  into  the  discussion  by  the  assumption 
that  the  language  quoted  must  be  interpreted  in  the  light  of  the  definition  of 
the  word  'wage-earner'  found  in  §  1  of  the  act.     Subdivision  37  provides  that: 

"  'Wage-earner'  shall  mean  an  individual  who  works  for  wages,  salary,  or 
hire,  at  a  rate  of  compensation  not  exceeding  one  thousand  five  hundred  dol- 
lars per  year."     30  Stat.  544   [U.  S.  Comp.  St.  1901,  p.  3430]. 

"It  will  be  observed  that  the  word  'wage-earner'  is  not  used  in  the  subdi- 
vision now  under  consideration.  The  word  used  is  'wages,'  and  no  technical 
definition   of  this   word   is   found    elsewhere   in   the   act,   probably    because   the 

94.  In  re  Roebuck  Weather  Strip  &  Crown  Point  Brush  Co.,  39  A.  B.  R. 
Wire  Screen  Co.,  34  A.  B.  R.  533,  180  G38,  300  Fed.  883  (D.  C.  N.  Y.) ;  con- 
Fed.   497    (D.   C.   N.  Y.).  tra,   In  re  Becker   &  Co.,  31  A.   B.   R. 

95.  In  re  Scanlon  &  Co.,  3  A.  B.  R.  596  (Ref.  N.  Y.) ;  In  re  Joseph  A.  Hur- 
203,  97  Fed.  36  (D.  C.  Ky.) ;  In  re  Caro-  ley,  39  A.  B.  R.  567,  304  Fed.  126  (D. 
lina  Cooperage  Co.,  3  A.  B.  R.  154,  96  C.  M'inn.).  Compare,  inferentially 
Fed.  950  (D.  C.  N.  Car.);  In  re  Smith,  contra,  In  re  Rose,  1  A.  B.  R.  73 
11   A.    B.   R.   647    (Ref.    R.    I.).     In   re  (Ref.   Ohio). 
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lawmakers  coilcluded  that  when  a  word  so  plain  and  simple  was  used,  and  na 
further  explanation  was  necessary. 

"The  reason  for  a  concise  definition  of  'wage-earner'  is  made  apparent  by 
an  examination  of  §'  4b,  30  Stat.  547  (U.  S.  Comp.  St.  1901,  p.  3433),  which 
provides  that  'any  natural  person,  except  a  wage-earner  or  person  engaged 
chiefly  in  farming  or  the  tillage  of  the  soil  *  *  *  tnay  be  adjudged  an  in- 
voluntary bankrupt.  When  a  wage-earner  was  thus  excepted  from  the  opera- 
tion of  the  involuntary  features  of  the  act  it  became  necessary  to  define  with 
precision  the  meaning  of  the  term.  We  are,  however,  of  the  opinion,  that  the 
definition  has  no  application  to  the  present  controversy  for  the  reason  that 
the  defined  word  is  not  -found  in  §  64b  (4)  30  Stat.  563  (U.  S.  Comp.  St.  1901, 
p.  3447)." 

§  2172.  Thus,  Independent  Contractors  Not  Entitled. — Independ- 
ent contract  workers  are  not  entitled  to  priority.  Thus,  one  using  his  own 
workshop,  machinery  and  tools,  himself  working  as  well  as  employing 
helpers,  to  manufacture  cheese  and  butter,  at  certain  rates,  for  another,  out 
of  milk  furnished  by  that  other,  is  an  independent  contractor  and  not  en- 
titled to  priority. 8^ 

Likewise,  ji  blacksmith  who  maintains  his  own  shop  and  shoes  horses  for 
whomsoever  may  apply,  is  not  entitled  to  priority,  although  he  himself 
does  work. 

Weavor  v.  Stone  &  Supply  Co.,  16  A.  B.  R.  518  (Ref.  Ohio):  "The  three 
claimants  in  this  case  maintained  shops  where  blacksmithing  was  done  for 
whomsoever  might  apply  to  them  for  work  of  that  character  and  for  whom 
they  were  willing  to  do  the  work.  The  relation  of  employer  and  employee 
does  not  exist  between  the  person  taking  tools  or  horses  to  a  blacksmith  shop 
for  the  purpose  of  having  blacksmithing  done  for  them  and  the  person  doing- 
the  work.  They  are  no  more  employer  and  employee  than  are  the  person 
taking  a  watch  to  a  watchmaker  and  the  watchmaker  who  repairs  the  watch.'' 

Again,  one  who  buys,  at  wholesale,  from  jobbers,  as  the  agent  of  any 
one  who  employs  him,  and  receives  a  commission  from  each  one  for  pur- 
chases made  in  that  person's  behalf,  is  not  entitled  to  priority.^^  And,  sim- 
ilarly, incidental  commissions  for  getting  customers,  where  the  regular  em- 
ployment by  the  bankrupt  is  for  other  services,  there  being  no  obligation  to 
serve  in  getting  the  customers,  does  not  entitle  one  to  priority  for  the  com- 
missions.®^ 

For  the  same  reason  factors  are  not  entitled  to  priority. ^  And  a  general 
expressman  doing  draying  for  the  general  public  and  at  the  same  time  do- 
ing all  of  the  bankrupt's  draying,  as  ordered,  is  not  entitled  to  priority. ^ 

Again,  one  who  employs  workmen  on  the  premises  of  the  bankrupt  to 
manufacture  goods  for  the  bankrupt,  under  the  bankrupt's  supervision,, 
even  where  his  workmen  are    paid    by  the  bankrupt   (on  his  account)   is 

96.  In  re  Rose,  1  A.  R.  B.  68  (Ref.  1.  Obiter,  In  re  Smith,  11  A.  B.  R, 
Ohio).  646   (D.   C.  R.   I.). 

97.  In  re  Smith,  11  A.  B.  R.  646  (Ref.  2.  Obiter,  In  re  Smith,  11  A.  B.  R, 
R.   I.).  646    (D.   C.   R.   I.). 

98.  In  re  Mayer,  4  A.  B.  R.  119,  101 
Fed.   337    (D.   C.  Wis.). 
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nevertheless  an  independent  contractor  and  not  entitled  to  priority,  where 
the  risk  of  profit  or  loss  rests  upon  him  by  the  contract :  he  is  an  employer 
of  labor  and  not  a  workman,  notwithstanding  his  close  relation  to  the 
bankrupt. 

In  re  [Thomas]  Deutschle  &  Co.  (No.  1),  25  A.  B.  R.  343,  182  Fed.  430  (D. 
C.  Pa.) :  "He  had  charge,  no  doubt,  of  the  blind  department  of  the  bankrupts* 
factory,  but  he  was  not  a  foreman  or  head  workman  so  as  to  bring  him  within 
the  statute.  The  relation  was  peculiar.  The  men  under  him  were  his  own^ 
hired  and  discharged  by  him,  and  h-e  was  paid  for  the  work  which  they  turned 
out  at  .so  much  a  piece,  and  was  answerable  for  it,  as  for  instance,  if  it  wa,s 
spoiled  or  not  properly  finished.  This  work  was  done  at  the  factory  of  the 
bankrupts  with  the  aid  of  materials  and  machinery  which  the  bankrupts  fur- 
nished, but  was  none  the  less  that  of  the  claimant,  the  men  working  for  him 
and  under  his  direction  in  making  blinds,  which  he  had  contracted  for.  When 
they  went  outside  of  this,  to  do  work  for  the  bankrupts,  the  claimant  was  en- 
titled to  a  cent  an  hour  advance  on  the  wages  that  he  paid  them;  and  he  was 
charged  the  same  amount  when  any  of  the  bankrupts'  men  were  called  upon 
to  assist  him.  The  bankrupts,  it  may  be,  supervised  it  all  and  at  times  gave 
directions.  And  the  hours  of  the  men  were  regulated  by  the  shop  whistle, 
just  as  their  wages  were  taken  care  of  by  the  bankrupts  for  the  claimant  on 
pay-day.  The  blind  department,  also  as  so  organized,  was  a  part  of  the  gen-, 
eral  establishment.  But  the  fact  remains,  that  the  claim  presented  here,  for 
which  priority  is  asked,  arises  out  of  a  contract  with  the  bankrupts  by  which 
the  claimant  agreed  to  put  out  certain  work  for  a  certain  price,  furnishing  his 
own  men,  and  getting  the  benefit  of  their  labor.  The  labor  done  was  not 
his,  but  that  of  his  men,  however  he  may  have,  in  a  general  way  participated 
in  it;  and  he  profited  according  as  he  managed  to  get  good  work  out  of  them. 
In  this  he  was  not  a  workman  or  laborer,  but  an  employer  of  labor,  and  the 
remuneration  to  which  he  was  entitled  was  not  wages,  but  an  agreed  price  for 
articles  produced,  which  the  law  does  not  undertake  to  preferentially  provide 
for." 

But  an  ordinary  day  laborer,  who  does  work  with  his  hands,  lifting  logs, 
plowing,  etc.,  has  been  held  to  be  a  "wage  earner"  exempt  from-  bankruptcy 
although  he  works  for  different  people,  and  at  irregular  intervals  and  owns 
the  team  that  is  used  by  him  in  the  work. 

Analogously,  In  re  Yoder,  11  A.  B.  R.  445,  127  Fed.  894  (D.  C.  Pa.):  "Upon 
these  facts  I  think  it  is  clear  that  the  bankrupt  was  a  wage  earner  and  not  an 
independent  contractor.  He  was  a  servant  hired  by  successive  masters,  and 
was  always  paid  by  the  day,  never  by  the  job.  Th^  fact  that  he  used  his  horses 
and  wagons  in  performing  the  services  for  which  he  was  paid  by  the  day  does 
not  seem  to  me  of  any  special  importance.  A  carpenter,  or  any  other  skilled 
mechanic,  employs  tools — often  his  own  tools — to  assist  him  in  earning  his 
daily  wages,  and  the  bankrupt's  horses  and  wagons  stand,  I  think,  in  precisely 
the  same  category.  *  *  «  jje  was  not  an  independent  contractor,  looking 
for  his  income  to  the  profits  that  he  might  make  by  carrying  out  a  contract 
for  a  lump  sum,  but  was  an  ordinary  day  laborer,  who  did  work  with  his  hands, 
lifting  logs,  holding  a  plow,  driving  his  team  and  similar  services  for  which 
he  was  paid  at  a  fixed  rate  by  the  day." 

And  it  has  been  held  that  the  reasonable  value  of  a  teamster's  own  serv- 
ices may  be  separated  from  that   of   the   use  of  his  team  and  wagon,  and 
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priority  be  given  for  the  services  and  denied  for  the  use  of  the  team  and 
wagon,  although  the  contract  be  for  both  together  without  separation.^ 
Such  rule  is  of  doubtful  authority.  With  quite  as  good  reason  could  the 
value  of  the  individual  services  of  the  various  independent  contractors  in 
the  above  instance  be  separated  by  estimate  from  that  of  their  employees. 

§  2173.  Exclusive  Employment  by  One  Person  Not  Requisite. — 

Exclusive  employment  by  one  person  may  not  be  taken  as  a  requisite.* 

§  2174.  But  Employment  by  Several  Tends  to  Show  Independent 
Contractor. — Yet  employment  by  a  large  number  goes  far  to  show  that 
an  employee  is  an  independent  contractor  rather  than  a  servant.^ 

§  2175.  "Piece  Workers"  May  Be  Entitled.— Piece  workers  may 
be  entitled  to  priority  as  "workmen."  There  is  nothing  in  the  mere  man- 
ner of  payment  by  the  piece  to  prevent  such  workers  coming  within  the 
meaning  of  the  term  workmen.® 

§  2176.  Idea  of  Subordination  Implied. — The  idea  of  subordination 
is  implied.'' 

In  re  Gurewitz',  10  A.  B.  R.  351,  121  Fed.  983  (C.  C.  A.  N.  Y.):  "The  legis- 
lative intent  *  *  *  jg  manifest.  It  is  to  give  a  preference,  limited  in  time 
and  amount,  to  those  employees  of  the  bankrupt  who  work  for  wages.  It 
surely  could  not  have  been  the  purpose  of  Congress  to  make  the  method  of 
computation  a  criterion  of  priority.  There  is  absolutely  nothing  in  the  lan- 
guage quoted,  upon  which  to  base  such  an  assumption.  In  order  to  secure 
priority  under  this  subdivision,  the  creditor  must  establish  the  following  facts: 
First,  that  he  was  a  workman,  clerk  or  servant  of  the  bankrupt.  Second,  that 
he  earned  wages  within  three  months  prior  to  the  commencement  of  the  pro- 
ceedings. 

"There  is  nothing  ambiguous  about  the  use  of  the  word  'wages'  in  this  con- 
nection. It  means  the  agreed  compensation  for  services  rendered  by  the  work- 
men, clerks  or  servants  of  the  bankrupt — those  who  have  served  him  in  a  sub- 
ordinate or  menial  capacity  and  who  are  supposed  to  be  dependent  upon  their 
earnings  for  their  present  support.     Whether  their  employer  has  agreed  to  pay 

3.  In  re  Lumber  Co.,  17  A.  B.  R.  117  5.  In  re  Smith,  11  A.  B.  R.  646  (Ref. 
(D.    C.    Ky.):      But    this    case    comes      R.   I.). 

close  to  the  border  line  of  independent  6.   In  re   Rose,   1  A.   B.   R.  76   (Ref. 

contract.     To   be    sure   the    mere    fur-  Ohio) ;  obiter.  Weaver  v.  Hugill  Stone 

nishing  of  the   tools   by  the'  workmen  &   Supply   Co.,   16   A.   B.   R.   517    (Ref. 

will  not  prevent  his   claim  being  that  C'hio).     Obiter,   In  re  Gurewitz,  10  A. 

of  a  "workman,"  within  §  64   (b)    (4);  B.   R.   351,   121   Fed.   982    (C.   C.  A.   N. 

but  on  the  other  hand  the  furnishingof  V.),    quoted    at   §    2176. 

a    horse    and    wagon    under    an    entire  7.   In   re  Rose,   1  A.   B.   R.   73    (Ref. 

contract    including    his    own    services  Ohio) ;    inferentially.     In     re     Grubbs- 

comes    very    close    to    being    an    inde-  Wiley  Grocery  Co.,  3  A.  B.  R.  442,  96 

pendent   contract   relation   rather   than  Fed.  183  (D.  C.  Mo.) ;  Weaver  v.  Hugill 

that  of  a  subordinate  "workman."  Stone   &  Supply  Co.,   16  A.   B.  R.  516 

4.  In  re  Smith,  11  A.  B.  R.  648  (Ref.  ^Ref.  Ohio);  In  re  Zotti,  23  A.  B.  R. 
K.  I.);  analogously.  In  re  Yoder,  11  A.  607  (Ref.  N.  Y.);  In  re  Greenberger,  30 
B.  R.  445,  127  Fed.  894  (D.  C.  Pa.);  A.  B.  R.  117,  203  Fed.  583  (D.  C.  N. 
instance.     In    re    National    Marble    &  Y.). 

Granite  Co.,  31  A.   B.   R.  80,  206  Fed. 
185    (D.   C.    Ga.). 
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them  by  the  hour,  the  day,  the  week  the  month  or  by  the  'job'  or  piece,  is 
wholly  immaterial. 

"It  is  incredible  to  suppose  that  Congress  intended  to  discriminate  against 
the  vast  army  of  laborers  who,  in  the  coal  mines,  the  foundries,  the  clothing 
manufactories  and  in  almost  every  branch  of  industry,  are  paid,  not  according 
to  the  time  consumed,  but  according  to  the  work  accomplished." 

In  re  Smith,  11  A.  B.  R.  646  (D.  C.  R.  I.):  "The  purpose  of  the  law  seems 
to  have  been  to  protect  subordinate  helpers  or  assistants  and  to  pay  in  full 
those  dependent  on  their  wages  as  means  of  a  livelihood.  The  meaning  of  'wages' 
*     *     *     carries  with  it  the  idea  of  subordination." 

In  re  Greenewald,  3  A.  B.  R.  697,  99  Fed.  705  (D.  C.  Pa.):  "The  essential 
idea  conveyed  by  this  word,  as  commonly  used,  is  the  idea  of  a  subordinate, 
whose  occupation  has  nothing  to  do  with  correspondence  or  books  of  ac- 
count, but  requires  him  to  use  his  hands  to  a  considerable  degree  in  manu- 
facturing or  building,  or  in  similar  pursuits.  He  may  be  skilled  or  unskilled; 
lie  may  or  may  not,  be  aided  by  tools  or  machinery;  but  he  does  not  belong 
lo  the  same  class  as  the  man  that  is  neither  making  goods  nor  erecting  build- 
ings, nor  accomplishing  similar  results,  but  is  exclusively  engaged  in  the  sale 
of  a  finished  product." 

In  re  Greenberger,  30  A.  B.  R.  117,  203  Fed.  583  (D.  C.  N.  Y.) :  "It  can 
make  no  material  difference  that  Greenberger  was  carrying  on  this  business  as 
an  individual.  The  fact  that,  as  incident  to  the  performance  of  his  duties  as 
general  manager  of  this  store,  he  kept  it  clean  and  did  some  clerical  duty  does 
not  change  the  character  of  his  employment.  He  was  not  employed  to  do 
that  work,  but  to  manage  the  business,  and  he  was  paid  for  managing  it,  and 
not  for  performing  such  menial  service  as  he  did  perform  as  incident  to  the 
management.  The  claim  is  for  salary  and  for  salary  as  manager,  not  for  serv- 
ices as  a  clerk  or  general  workman  and  compensation  as  such.  The  referee 
was  ri'ght  in  holding  that  the  claim  of  Cohen  could  not  be  allowed  as  one  en- 
titled to  priority.  It  would  hardly  do  to  hold  that  the  general  manager  of  the 
business  of  a  corporation  or  individual,  employed  and  paid  as  su<;h,  becomes 
entitled  to  priority,  for  the  reason  he  incidentally,  sweeps  the  floor,  dusts  the 
counters,   and  assists   in-  selling  goods."    ' 

In  re  Crown  Point  Brush  Co.,  29  A.  B.  R.  638,  200  Fed.  882  (D.  C.  N.  Y.): 
"There  can  be  no  pretense  that  these  debts,  or  either  of  them,  was  entitled 
to  priority  of  payment  under  any  law  or  statute  of  the  State  of  New  York  if 
not  so  entitled  under  the  provisions  of  the  Bankruptcy  Act.  Clearly  the  presi- 
dent and  general  manager  of  a  corporation  is  not  a  clerk  or  a  traveling  or 
city  salesman,  even  though  he  may  incidentally  and  occasionally  do  some 
clerical  work,  or  perform  some  clerical  duties,  or  make  some  sales.  The  same 
may  be  said  of  the  treasurer  and  assistant  general  manager  of  a  corporation, 
even  though  the  treasurer  keeps  his  own  books  and  makes  his  own  entries. 
The  duties  of  a  'general  manager'  and  of  an  'assistant  general  manager'  are 
to  manage,  control,  direct,  guide  the  business;  see  that  it  is  carried  on  pursu- 
ant to  the  policy  or  directions  of  the  board  of  directors.  If  it  should  appear 
that  a  corporation  employs  a  clerk  to  do  or  perform  clerical  duties  at  a  fixed 
compensation  or  salary,  and  also  empowers  him  to  exercise  certain  powers  of 
direction,  supervision,  and  control  or  management,  without  added  or  extra  com- 
pensation, he  would  be  a  clerk,  within  the  meaning  of  the  law,  and  his  claim  for 
salary  would  be  entitled  to  priority;  but  should  it  employ  him  as  clerk  to  per- 
form clerical  duties  and  set  him  to  perform  the  duties  of  general  or  assistant 
•general  manager,  and  have  the  clerical  duties  performed  by  others  he  would 
not  be  a  clerk,  and  his  wages  would  not  be  due'  to  a  clerk,  but  to  a  general  man- 
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ager,  or  to  an  assistant  general  manager,  as  the  case  should  be.  The  law  would 
not  tolerate  an  evasion  of  that  kind.  Wages  due  the  general  manager  of  a 
business  or  corporation  are  not  entitled  to  priority  of  payment.  On  the  other 
hand,  should  a  corporation  employ  a  person  to  act  as  and  perform  the  duties  of 
general  manager  or  assistant  general  manager  at  a  fixed  salary  and,  finding  such 
services  unnecessary,  set  him  to  perform  the  duties  of  clerk,  floor  sweeper,  and 
furnace  tender,  he  would  be,  in  fact,  either  a  workman  or  a  servant,  within  the 
meaning  of  the  law,  and  his  claim  for  salary  so  earned  would  be  entitled  to  pri- 
ority. He  would  have  the  right  to  accept  the  inferior  employment  and  perform 
its  duties.  But  should  he  voluntarily,  while  holding  the  position  of  assistant  gen- 
eral manager,  perform  manual  labor  assigned  as  part  of  his  duty,  he  would  not 
become  a  workman  or  servant,  and  entitled  to  priority.  His  character  would  be 
determined  by  what  he  was  employed  to  do.  Here,  as  assistant  general  man- 
ager, John  Morrison,  Jr.,  was  to  perform  such  duties  as  the  general  manager 
shall  prescribe.  In  a  sense  all  employees  of  a  corporation,  from  president  down, 
are  'workmen'  or  'servants.'     They  work,  and  they  serve." 


Thus,  managing  officers  are  not  entitled  to  priority.* 


In  re  Grubbs-Wiley  Grocery  Co.,  2  A.  B.  R.  444,  96  Fed.  183  (D.  C.  Mo.): 
"This  claimant  was  himself  a  stockholder  in  this  corporation,  and  was  one  of  the 
board  of  directors,  and  was  its  general  manager.  As  such  general  manager 
he  stood  in  the  relation  of  vice-principal  of  the  corporation.  *  *  f  Could 
it  be  maintained  that  he  was  a  workman  or  servant  of  the  company  on  a  salary, 
entitling  him,  on  the  declaration  of  bankruptcy  of  the  concern,  to  have  his 
salary  paid  as  a  preferred  claim?  Indeed,  it  would  present  a  remarkable  feature 
of  the  Bankrupt  Act,  if  the  managing  officers  of  a  business  corporation  could 
vote  themselves  salaries  ad  libitum,  and  after,  by  their  mismanagement,  wreck- 
ing the  company,  and  inviting  an  adjudication  of  bankruptcy,  they  could,  to 
the  exclusion  of  other  creditors  of  the  concern,  whose  money  and  property 
they  had  obtained  on  credit,  come  in  as  preferred  creditors,  to  the  exclusion  of 
such  general  creditors.  The  act,  in  my  judgment,  admits  of  no  such  construc- 
tion." 

In  re  A.  O.  Brown  &  Co.,  22  A.  B.*R.  496,  171  Fed.  254  (D.  C.  N.  Y.) :  "It  is 
quite  clear  that  Olmsted  is  not  a  'workman'  for  the  bankrupt.  Nor  is  he  a  'serv- 
ant,' because  the  term  does  not  include  all  instances  of  the  formal  relation  of 
master  and  servant.  *  *  *  The  only  thing  left  that  he  could  be,  therefore,  is  a 
'clerk.'  No  one  would  think  of  calling  the  manager  in  charge  of  the  Chicago 
branch  of  a  broker's  office  a  'clerk' — he  himself  least  of  all.  Whether  or  not  he 
is  employed  for  'wages,'  he  is  much  distinguished  from  a  clerk.'' 

But  compare,  In  re  New  Eng.  Thread  Co.,  20  A.  B.  R.  47,"  158  Fed.  788  (C. 
C.  A.  Mass.) :  "There  is  a  general  argument  of  some  force  which  has  been 
brought  to  our  attention  against  any  construction  of  this  provision  \yhich 
would  include  the  present  claimant.  This  argument  is  that  Congress  in- 
tended by  this  provision  to  carry  out  the  policy  of  the  law  of  giving  a  prefer- 
ence to  those  who  serve  in  a  subordinate  or  menial  capacity,  and  who  are 
therefore  presumed  to  be  dependent  upon  their  earnings  for  their  present  sup- 
port; and,  such  being  the  intention  of  Congress,  this  provision  should  not  be 
held  to  cover  the  case  of  a  man  who  earns  $4,000  a  year  as  commissions  for 
selling  goods.     While  this  argument  is  plausible,  it  will  not  bear  analysis.     Had 

8.  In  re  Carolina  Cooperage  Co.,  3  A.  31  A.  B.  R.  752,  —  Fed.  —  (D.  C.   N. 

B.  R.  154,  96  Fed.  950  (D.  C.  N.  Car.) ;  Y.) ;  In  re  Greenberger,  30  A.  B.  R.  A. 

[Eng.]    Gordon    v.    Jennings,    9    Q.    B.  117,   203   Fed.   583   (D.   C.   N.  Y.). 
Div.  45;  In  re  Metropolitan  Jewelry  Co., 
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Congress  intended  to  give  a  preference  only  to  a  subordinate  class  of  clerks  and 
traveling  salesmen,  it  should  have  so  framed  the  statute  as  to  limit  the  prefer- 
ence to  clerks  and  traveling  salesmen  who  received  a  comparatively  small  com- 
pensation for  their  services,  and  should  not  have  used  language  which  applies 
equally  to  all  classes  of  clerks  and  traveling  salesmen,  without  regard  to  the 
amount  of  their  remuneration." 

Thus,  similarly,  the  editor  of  a  bankrupt  newspaper  is  not  entitled  to 
priority. 8 

But  where  claimant  was  merely  a  "dummy"  director  and  secretary  of 
the  bankrupt  corporation,  serving  as  a  matter  of  accommodation  to  the  real 
owner,  his  claim  for  wages  earned  as  steward  in  the  restaurant  of  the  bank- 
rupt is  entitled  to  priority,  i** 

§  2177.  Correlative  Obligation  to  Serve  Implied. — The  mere  obli- 
gation to  pay  one  for  whatever  service  he  might  do,  with  no  obligation  upon 
him  to  perform  any  services,  will  not  entitle  such  one  to  priority.^! 

§  2178.  Must  Be  Performed  within  Three  Months  before  Bank- 
ruptcy.— The  services  must  have  been  performed  within  three  months  pre- 
ceding the  filing  of  the  bankruptcy  petition,  in  order  to  claim  priority  un- 
der §  64  (b)   (4)  .12 

Thus,  where  the  priority  claimant  has  suffered  his  employer,  the  bank- 
rupt, to  retain  a  portion  of  his  wages  as  they  have  been  earned,  to  accu- 
mulate a  fund  with  which  to  go  to  college,  the  priority  claim  could  not  cover 
this  amount;!^  although,  presumably,  if  the  precise  money  so  retained 
could  be  traced  into  any  particular  fund,  it  might  be  reclaimed  as  a  trust 
fund. 

§  2179.  Whether  May  Be  for  Services  Covering  Longer  Period 
if  Priority  Claimed  Not  under  §  64   (b)    (4)  but  under  §  64   (b) 

(  5 ) . — But  perhaps  it  may  be  for  a  longer  period  if  priority  is  not  claimed 
under  §  64  (b)  (4)  but  is  claimed  under  §64(b)  (5)  where  such  priority 
is  given  by  the  state  statute  for  a  longer  period.^* 

However,  by  the  weight  of  authority  it  is  held  that  where  the  state  prior- 

9.  In  re  Zotti,  23  A.  B.  R.  607  (Ref.  C.  N.  Y.) ;  In  re  Van  Wert  Machine 
N.  Y.).  Co.,  26  A.  B.  R.  597,  186  Fed.  607   (D. 

10.  In  re  Swain  Co.,  38  A.  B.  R.  66,  C.  Mass.);  In  re  Dunn,  35  A.  B.  R. 
194  Fed.  749  (D.  C.  Calif.).  See,  also,  103,  181  Fed.  701  (D.  C.  N.  Y.).  Com- 
where  priority  allowed  to  bookkeeper  pare  In  re  National  Marble  &  Granite 
who  was  elected  a  "nominal"  director  Co.,  31  A.  B.  R.  80,  306  Fed.  185  (D. 
and  treasurer,  but  continued  her  ordi-  C.    Ga.). 

nary  duties  as  bookkeeper.     In  re  Rob-  13.   In   re   Flick,  5   A.   B.   R.   465,   105 

erts  Co.,  27  A.  B,  R.  437,  193  Fed.  294  Fed.  503   (D.  C.  Ohio). 

(D.    C.    Minn.).  14.  In  re  Lawler,  6  A.  B.  R.  184,  110 

11.  In  re  Mayer,  4  A.  B.  R.  119,  101  Fed.  135  (D.  C.  Wash.);  In  re  Gerson, 
Fed.  337   (D.  C.  Wis.).  1   A.    B.    R.    251    (Ref.    Penna.) ;    infer- 

12.  In  re  Rouse,  Hazard  &  Co.,  1  A.  entially,  In  re  Laird,  6  A.  B.  R.  1,  109 
B.  R.  334,  91  Fed.  96  (C.  C.  A.  Ills.);  Fed.  550  (C.  C.  A.  Ohio).  Compare, 
In  re  Slomka,  9  A.  B.  R.  635,  123  Fed.  obiter,  inferentially.  In  re  Yoke  Vitri- 
630  (C.  C.  A.  N.  Y.);  In  re  Hunten-  fied  Brick  Co.,  25  A.  B.  R.  18,  180  Fed. 
burg,  18  A.  B.  R.  697,  153  Fed.  768  (D.  235    (D.    C.    Kan.). 
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ity  covers  the  same  class  covered  by  §  64  (b)   (4)  of  the  Bankruptcy  Act, 
the  only  claim  that  may  be  made  must  be  under  §  64  (b)  (4).i^ 

In  re  Slomka',  9  A.  B.  R.  635,  122  Fed.  630  (C.  C.  A.  N.  Y.):  "If  by  the  State 
law  the  debts  were  within  the  general  description  of  clause  5,  we  are  of  opinion 
that  the  clause  would  not  apply  and  that  the  terms  of  clause  4  supply  the  ex- 
clusive rule  for  determining  what  debts  for  wages  are  entitled  to  priority.  No 
principle  of  statutory  construction  is  better  settled  than  that  which  displaces 
the  application  of  general  provisions  to  a  particular  subject  when  there  are  spe- 
cific provisions  applicable  to  it  in  the  same  act.  The  subject  of  claims  for 
wages  is  specifically  regulated  by  clause  4,  and  its  provisions  express  the  par- 
ticular intent  of  Congress  regarding  priority  of  such  claims.  As  these  confine 
the  priority  to  wages  earned  within  the  three  months  before  the  commencement 
of  the  bankruptcy  proceedings,  debts  like  the  present  are  not  included.  We 
agree  upon  tihis  question  with  the  decision  of  the  Circuit  Court  of  Appeals  for 
the  Seventh  Circuit,  In  re  Rouse,  Hazard  &  Co.,  1  A.  B.  R.  234,  91  Fed.  Rep. 
96,  and  for  the  reasons  which  are  so  satisfactorily  stated  in  the  opinion  in  that 
case.  We  have  given  due  consideration  to  the  decision  by  the  Circuit  Court  of 
Appeals  for  the  Sixth  Circuit,  In  re  Laird,  6  Am.  B.  R.  1,  109  Fed.  550,  but 
we  are  unable  to  regard  it  as  correct." 

Of  course  §  64  (b)  (S)  would  apply  and  might,  if  the  state  statute  so 
provided,  cover  services  rendered  before  the  three  months,  if  the  claimants 
•were  not  "workmen,"  "clerks"  nor  "servants." 

§  21791.  Application  of  Payments  to  Wages  Earned  before  Three 
Months. — The  ordinary  rules  as  to  the  rights  of  parties  in  the  application 
of  payments  apply;  thus,  where  part  of  the  unpaid  wages  were  earned  be- 
fore the  three  months  period  and  part  within  that  period  the  claimant  is  at 
Hberty  to  apply  the  payments  on  the  unpaid  wages  not  entitled  to  priority  in 
the  absence  of  previous  application  by  the  bankrupt.^" 

§  2180.  Not  to  Exceed  "Three  Hundred  Dollars."— No  more  than 
three  hundred  dollars  may  be  allowed  as  a  priority  claim  to  any  one  claim- 
ant under  §  64  (b)    (4). 

§  2181.  But  Perhaps  for  More  if  Priority  Claimed  Not  under 
§  64  (b)  (4)  but  under  §  64  (b)  (5). — But  perhaps  more  may  be 
allowed,  if  the  state  statute  so  provides,  where  the  claim  is  made  under 
§  64  (b)  (5)  ;  1^  at  any  rate,  where  the  claimant  is  not  strictly  a  "work- 
man," "clerk,"  "traveling  or  city  salesman,"  nor  "servant"  within  the  classi- 
fication of  the  Bankrupt  Act. 

15.  In  re  Rouse,  Hazard  &  Co.,  1  A.  labor.     In  re  Huntenberg,  18  A.  B.  R. 

B.  R.  234,  91  Fed.  96   (C.   C.  A.  Ills.);  698,   153   Fed.  768   (D.   C.   N.  Y.). 

In   re   Crown   Point   Brush    Co.,   29   A.  16.  In  re  Andrews,  19  A.  B.  R.  441  (Ref. 

B.  R.  638,  200  Fed.  882  (D.  C.  N.  Y.).  ^J.    Car.);    compare,    In     re     Mclntyre 

Compare,  §  2203.     Contra,  In  re  Laird,  Bros.,    21    A.    B.    R.    588    (Ref.    Miss.) 

6  A.   B.   R.   1,   109   Fed.   550   (C.   C.  A.  Also,  see  ante,   §   1189.     But   compare, 

Ohio).     See   post,   §§   2194,   2203.  In   re   Flick,   5  A.   B.   R.   465,   105   Fed. 

No    priority   to    infant's    wages    (not  503    (Ref.   Ohio), 

within    §    64    (b)    (4)    on    theory    that  17.  In  re  Lawler,  6  A.  B.  R.  184,  110 

contract     of     employment     repudiated  Fed.  135  (D.  C.  Vt.). 
gives    right   of   return    of   proceeds    of 
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§  2182.  Reducing  Claim  to  Judgment,  Not  Such  Merger  as  to 
Lose  Priority. — The  claim  of  a  workman,  clerk,  traveling  or  city  sales- 
man, or  servant  reduced  to  judgment  is  not  so  far  merged  in  the  judgment 
as  to  lose  the  priority  originally  attached  thereto. ^^ 

§  2183.  Nor  Is  Priority  Lost  by  Assignment  of  Claim. — Work- 
men's, clerks'  and  servants'  claims,  assigned  to  a  third  party  after  the  filing 
of  the  bankruptcy  petition,  do  not  lose  their  priority,  and  the  assignee  has 
the  same  priority  the  workmen,  clerks,  traveling  or  city  salesmen,  and  serv- 
ants themselves  would  have  had.^^ 

A  fortiori  (even  w'here  assigned  before  the  filing),  In  re  Harman,  11  A.  B.  R, 
64,  128  Fed.  170  (D.  C.  W.  Va.) :  "I  am  of  opinion  that  the  Bankruptcy  Act  was 
intended  by  Congress  to  prefer  claims  for  labor  performed  within  three  months 
prior  to  the  filing  of  the  petition  regardless  of  the  fact  that  they  may  have  been 
assigned.  And  I  think  this  is  indicated  by  the  use  of  the  word  'claimant'  instead 
of  'workman'  in  §  64." 

Nor  is  priority  lost  even  if  the  wages  claims  be  assigned  before  the  filing 
of  the  petition. 20 

Shropshire,  Woodlifl  &  Co.  v.  Bush,  17  A.  R.  R.  79,  304  U.  S.  186:  "The  pre- 
cise inquiry  is  whether  the  right  of  prior  payment  thus  conferred  is  attached 
to  the  person  or  to  the  claim  of  the  wage  earner;  if  to  the  person,  it  is  avail- 
able only  to  him,  if  to  the  claim  it  passes  with  the  transfer  to  the  assignee. 
In  support  of  the  proposition  that  the  right  is  personal  to  the  wage  earner,  and 
enforceable  only  by  him,  it  is  argued  that  it  is  not  wages  earned  within  the 
prescribed  time  which  are  given  priority,  but  wages  'due  to  workmen,  clerks 
or  servants;'  that  where  the  claim  is  assigned  to  another  it  is  no  longer  'due 
to  workmen,  clerks  or  servants,'  but  to  the  assignee,  and  therefore  when  pre- 
sented by  him  lacks  one  of  the  characteristics  which  the  law  makes  essential 
to  priority.  In  this  argument  it  is  assumed  that  the  wages  must  be  'due'  to  the 
earner  at  the  time  of  the  presentment  of  the  claim  for  proof,  or  at  least  at  the 
time  of  the  commencement  of  the  proceedings  in  bankruptcy.  Without  that 
assumption  the  argument  fails  to  support  the  conclusion.  But  the  statute  lends 
no  countenance  to  this  assumption.  It  nowhere  expressly  or  by  fair  implication 
says  that  the  wages  must  be  due  to  the  earner  at  the  time  of  the  presentment  of 

18.  In  re  Anson,  4  A.  B.  R.  331,  101  In  re  Yoke  Vitrified  Brick  Co.,  25  A. 
Fed.  698  (D.  C.  Calif.);  compare,  In  re  B.  R.  18,  180  Fed.  235  (D.  C.  Kans.). 
McBryde,  3  A.  B.  R.  729,' 99  Fed.  686  20.  In  re  Harmon,  11  A.  B.  R.  64,  128 
(D.  C.  N.  Car.);  compare,  In  re  John-  Fed.  170  (D.  C.  W.  Va.).  Contra,  In 
son,  footnote  to  4  A.  B.  R.  231  (D.  C.  re  Ice  Mfg.  &  Storage  Co.,  17  A.  B.  R. 
Calif.).  194   (D.  C.  Mo.).     Also,  contra,  obiter 

19.  A  fortiori  (even  where  assigned  In  re  North  Carolina  Car  Co.,  11  A. 
before  the  filing),  Shropshire,  Wood-  B.  R.  488,  127  Fed.  178  (D.  C.  N.  Car.), 
liflf  &  Co.  V.  Bush,  17  A.  B.  R.  79,  204  Obiter,  United  Surety  Co.  K.  Iowa  Mfg. 
U.  S.  186;  In  re  Campbell,  4  A.  B.  R.  Co.,  24  A.  B.  R.  726,  179  Fed.  55  (C. 
535,  102  Fed.  686  (D.  C.  Wis.);    [1867]  C.  A.  Mo.). 

In   re   Brown,   4   Ben.   143,   Fed.   Cases  It  has  been  held  that  the  assignment 

No.  1,974;  obiter.  In  re  North  Carolina  must  have  been  made  in  "good  faith." 

Car  Co.,  11  A.  B.  R.  488,  127  Fed.  178  Bell  v.   Arledge,   37   A.   B.   R.   773,   192 

(D.   C.  N.   Car.).     Compare,  same  rule  Fed.  837   (C.   C.   A.  Tex.).     But  these 

as  to  priorities  under  Bankr.  Act,  §'  64  queries    arise:    "Good    faith"    towards 

(b)   (5),  In  re  Bennett,  18  A.  B.  R.  330,  whom?     And  what  is  the  difference  so 

153  Fed.  673  (C.  C.  A.  Ky.).     Compare,  long    as    the    original    claim    itself    is 

however,   post,   §   2279.     On   the   facts,  justly  entitled  to  priority? 
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the  claim,  or  of  the  beginning  of  the  proceedings,  and  we  find  no  warrant  for 
supplying  such  a  restriction.  Regarding,  then,  the  plain  words  of  the  statute, 
and  no  more,  they  seem  to  be  merely  descriptive  of  the  nature  of  the  debt  to 
which  priority  is  given.  When  one  has  incurred  a  debt  for  wages  due  to  work- 
men, clerks  or  servants  that  debt,  within  the  limits  of  time  and  amount  pre- 
scribed by  the  Act,  is  entitled  to  priority  of  payment.  The  priority  is  attached 
to  the  debt  and  not  to  the  person  of  the  creditor;  to  the  claim  and  not  to  the 
claimant.  The  Act  does  not  enumerate  classes  of  creditors  and  confer  upon 
them  the  privilege  of  priority  in  payment,  but,  on  the  other  hand,  enumerates 
classes  of  debts  as  'the  debts  to  have  priority.' " 

Obiter,  In  re  Fuller  &  Bennett,  18  A.  B.  R.  443,  152  Fed.  538  (D.  C.  W.  Va.) : 
"That  §  64b  of  the  Bankrupt  Act  was  designed  to  protect  the  wage-earner,  de- 
pendent for  his  living  upon  his  daily  wage,  cannot  be  questioned.  That  it  gave 
a  preferential  lien  for  the  wages  earned  three  months  prior  to  the  bankruptcy 
proceeding,  without  requiring  notice  by  recordation  or  otherwise,  of  such  lien, 
is  also  true.  Common  experience  tells  us  that  laboring  men,  owing  to  their 
financial  exigencies,  constantly  find  it  necessary  in  some  way  to  forestall  the  se- 
curing the  benefit  of  their  wages  prior  to  the  time  fixed  for  them  to  become  due 
and  payable  by  their  employers.  Thus,  nothing  is  more  common  than  for  them 
to  secure  a  certificate  of  some  kind  or  form,  showing  that  they  have  earned  or 
are  entitled  to  a  sum  for  such  wages,  which  they  can  assign  to  another  and 
thereby  secure  money  or  supplies  necessary  for  their  immediate  needs.  To  say 
that  a  person  cannot  take  an  assignment  of  such  wages  without  losing  the  lien 
which  the  laborer  by  law  clearly  has,  would  in  very  many  cases  militate 
against  the  interests  of  the  laborer  and  not  in  his  favor.  It  would  in  many 
cases  cause  him  to  sell  such  demands  at  ruinous  discounts.  Certainly  this 
was  exactly  the  opposite  of  the  humane  purpose  of  the  statute.  To  say  that 
he  may,  after  proving  his  claim  for  wages  in  the  bankruptcy  proceeding, 
which  necessarily  causes  delay,  assign  it  and  preserve  the  lien  to  the  assignor, 
but  cannot  do  so  before  such  proof  in  bankruptcy  or  before  bankruptcy  pro- 
ceeding commenced  against  his  employer,  seems  to  me  to  be  a  narrow  and  tech- 
nical construction,  not  warranted.  Suppose  his  claim  be  wholly  undisputed  and 
admitted;  what  possible  reason  is  there  why  he  should  be  required  to  either 
starve  or  suffer,  awaiting  the  law's  delays,  before  realizing,  by  assignment,  upon 
it?  Both  before  and  after  proof  in  bankruptcy,  it  is  the  claim  for  the  same 
labor  performed,  and  supported  by  the  same  equities,  and  in  either  case  he  has 
derived  the  same  relief  from  the  assignment.  It  therefore  seems  to  me  that  one 
who  takes  by  assignment  from  a  wage-earner  such  claim,  who  has  in  this  way 
aided  and  relieved  the  wage-earner  in  realizing  without  delay  the  means  re- 
quired by  his  necessities,  ought  not  to  be  in  a  sense  discriminated  against  and 
punished  for  so  doing.  Therefore  it  seems  to  me  that  the  assignee  of  such  labor 
claim  who  presents  it  as  such,  in  its  original  form  and  subject  to  its  original 
equities,  should  be  held  to  take  by  such  assignment  all  the  rights  of  the  assignor, 
including  the  right  to  preference  given  by  this  §  64b." 

Contra,  In  re  Westlund,  3  A.  B.  R.  646,  99  Fed.  399  (D.  C.  Minn.):  "This 
language  requires  that  a  debt  for  wages,  to  have  priority,  must  be  due  to  the 
wage  earner.  If  the  claimant  entitled  to  priority  might  be  an  assignee,  there 
would  be  no  reason  why  such  claimant  should  be  restricted  to  $300,  as  he  might 
be  the  owner  of  many  small  claims,  each  less  than  that  amount,  but  aggregating 
more.  The  clause  referred  to  is  intended  to  favor  the  class  whose  reliance 
for  the  maintenance  of  themselves  and  families  is  generally  upon  their  wages, 
as  earned.  There  is  nothing  in  the  nature  of  security  or  lien  for  the  payment 
of  the  wages  which  could  pass  to  an  assignee.     No  right  to  priority  arises  or 
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exists  until  the  proceeding  in  bankruptcy  is  instituted,  and  then  the  wages  as- 
signed are  not  'due  to  workmen,  clerks  or  servants,'  but  to  their  assignees,  and 
are  outside  the  language  of  this  clause.  If  debts  for  wages  so  assigned  can  be 
allowed  priority,  they  may  come  in  conflict,  or  at  least  in  competition,  with 
other  claims  for  wages  due  and  owing  to  the  same  workmen,  clerks  and  serv- 
ants, earned  within  the  same  three  months,  and  lessen  the  payments,  if  the 
assets  will  not  pay  in  full  all  debts  having  priority.  It  must  be  held,  therefore, 
that  debts  of  a  bankrupt  for  labor  and  services  which  at  the  commencement  of 
the  proceedings  in  bankruptcy  are  not  due  to  the  workmen,  clerks  or  servants, 
but  to  assignees,  have  no  priority." 

§  2183|.  Whether  Priority  Lost  by  Assignee's  Acceptance  of 
Note. — It  has  been  held,  however,  that  such  priority  is  lost  by  the  as- 
signee's acceptance  of  new  obligations  payable  to  the  assignee  himself,  or 
where  the  assignee  otherwise  novates  the  debt  or  merges  it  with  other 
debts;  thus,  as  to  the  acceptance  oi  a  new  promissory  note. 

In  re  Fuller  &  Bennett,  18  A..  B.  R.  443,  153  Fed.  538  (D.  C.  W.  Va.) :  "But 
this  [the  principle  of  §  S183,  ante],  it-  seems  to  me,  should  always  be  sub- 
ject to  this  important  condition  and  limitation:  That,  after  having  so  ac- 
quired by  assignment  he  must  not  novate  the  debt  nor  merge  it  with  other 
debts,  or  take  from  the  debtor  new  obligations  and  securities  therefor  wholly 
due  and  payable  to  himself.  It  is  not  to  be  forgotten  that  the  liens  of  this 
kind  are  not  recorded,  and  the  outside  creditors  can  obtain  no  notice  of  them 
in  that  way.  When  presented  in  their  original  form,  either  by  the  wage-earner 
or  by  his  assignee,  it  is  easy  enough  for  other  creditors  to  ascertain  whether 
the  claim  is  just  and  comes  within  the  limits  of  the  statute;  but  on  the  other 
hand,  suppose  one  takes  by  assignment  from  say  50  or  100  different  laborers 
their  several  claims  and  merges  them  together  and  secures  from  the  employer 
a  new  obligation  for  the  total  amounts,  made  to  himself,  does  he  not  novate  the 
debt?" 

Yet,  referring  to  the  court's  opinion  in  Re  Fuller  &  Bennett,  the  ques- 
tion of  the  waiver  of  the  priority  is  largely  a  question  of  intent,  as  shown 
by  the  facts;  whilst  difficulties  in  the  way  of  verifying  the  propriety  of 
the  various  claims  should  not  be  erected  into  a  rule  of  law  that  an  assign- 
ment to  one  by  several  or  many  deprives  the  claims  assigned  of  the  priority 
which  they  would  have  retained  had  they  been  assigned  each  to  a  different 
assignee. 

And  the  salutary  rules  enunciated  in  the  next  paragraph,  §  2184,  regard- 
ing equitable  subrogation  of  parties  advancing  moneys  to  meet  pay  rolls, 
should  not  be  lightly  thrown  aside. 

§  2184.  Subrogation  of  Persons  Advancing  Money  to  Meet  Pay 
Rolls. — Persons  advancing  money  to  bankrupts  to  meet  pay  rolls,  under 
agreement  that  such  pay  rolls  should  be  assigned,  probably  may  be  sub- 
rogated to  the  rights  of  the  workmen  thus  paid.  This  would  be  nothing 
more  than  the  application  of  the  rule  of  equitable  subrogation.^i 

21.  But  contra,  if  the  pay  rolls  were  correct,  for  the  advancement  under  the 

not  in  fact  assigned,  In  re  North  Caro-  agreement  creates  the   equity  whether 

lina  Car  Co.,  11  A.  B.  R.  488,  127  Fed.  carried   out   or   not  unless   the   assign- 

178    (D.    C.    N.    Car.);   but   this   is    not  ment   was  actually  waived.     See  post, 

2  R  B— 73 
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Likewise,  probably,  if  such  advancement  be  made  to  preserve  the  business 
by  one  interested  therein. 

Yet  there  is  considerable  doubt  as  to  the  applicability  of  the  doctrine  of 
subrogation — whether  it  be  subrogation  by  agreement  or  by  force  of  equity 
— to  wages  claims  before  the  bankruptcy. 

And  it  would  seem  at  any  rate  that  such  assigned  claims  should  not  com- 
pete for  priority  with  the  claims  still  owned  by  workmen,  clerks,  traveling 
or  city  salesmen  or  servants. ^^ 

§  2185.  Due  "Proof"  to  Be  Made  of  Priority  Claim.— Due  proof 
of  claim  must  be  filed.  It  is  none  the  less  a  "provable  debt"  requiring  due 
"proof"  before  payment  because  of  being  a  priority  debt.^^ 

§  2186.  Wages  Claims  "of  Workmen,  Clerks,  Traveling  or  City 
Salesmen  and  Servants"  No  Prece(fence  over  Valid  Prior  Liens. — 

Priority  claims  for  wages  of  workmen,  clerks,  traveling  or  city  salesmen 
or  servants  under  the  bankruptcy  classification  do  not  have  precedence  over 
valid  liens  in  the  distribution  of  assets  covered  partly  or  wholly  by  liens. ^* 
However,  of  course  where  by  state  law  certain  wages  claims  have  such 
precedence,  they  will  preserve  their  precedence  in  bankruptcy ;  ^^  although 
such  precedence  will  result  not  from  §  64  (b)  (4)  but  rather  from  §  64 
(b)   (5). 

But  it  has  been  held  that  even  if  by  state  law  such  priorities  would  have 
precedence  over  prior  valid  liens  yet,  in  bankruptcy,  such  prior  liens  are 
protected  by  §  67  (d). 

In  re  Yoke  Vitrified  Brick  Co.,  35  A.  B.  R.  18,  180  Fed.  235  (D.  C.  Kans.): 
"The  question  presented  for  decision  is  this:  Are  petitioners  entitled  to  be 
paid  out  of  the  money  now  in  the  hands  of  the  trustee  in  bankruptcy  awaiting 
distribution  which  arose  from  a  sale  of  the  property  under  the  order  of  court, 

"Subrogation  to  Rights  of  Various  Par-  Va.);  In  re  Allert,  33  A    B.  R    101,  173 

ties    in    Distribution    of   Assets,"    Divi-  ?^4-,^81^P-,    C.    N.    Y).      Compare, 

sion   5.      Compare,   Bell  v.  Arledge,   38  Sm'th  j    Motley    17  A.   B.   R.  865,  150 

A.   B.   R.   773,   192   Fed.   837    (C.    C.  A.  I'ed    366  (C.  C.  A    Ohio).     Contra,  In 

Tex.).      But    compare    doubtful    ruling  re   McDavid   Lurnber  Co     27  A.   B.  R. 

in  United  Surety  Co.  v.  Iowa  Mfg.  Co.,  -'9.   19"  Fed.  97   (D.   C.   Fla.). 

34  A.  B.  R.  736,  179  Fed.  55  (C.  C.  A.  ,   "  "as  been  held,  that  where,  after  a 

Mo.),   discussed   in   note   to   §   2191.  fraudulent  conveyance  by  way  of  note 

„„    „              i    inin.  iu       c   u  „     *:„„  and  mortgage  has  been   set  aside,   the 

22    See  post,  '  Whether  Subrogation  ^^  the  note  sets  up  that  the  note 

to  Workmen  s  Priority  Claims  to  Com-  ^^^  ^^^  ^           ^^^  ^j^;^*;  priority,  this 

?.1'?     "T,'*^   o}y°  '  '^laim  for  priority,  being  still  based  on 

Claims,     S   2279.  ^j^g    fraudulent   note,   will   be    rejected. 

23.  See  ante,  this  chapter,  §  3138.  !„  re  Hemstreet,  14  A.  B.  R.  823,  139 
In  re  Dunn,  25  A.  B.  R.  103,  181  Fed.  Fed.  958  (D.  C.  Iowa):  "It  is  possible 
701  (D.  C.  N.  Y.).  that    there    is   due    some    amount,    as 

24.  In  re  Mulhauser,  10  A.  B.  R.  331,  wages,  from  the  bankrupt;  but  as  the 
131  Fed.  669  (C.  C.  A.  Ohio);  In  re  claimant  has  rested  his  claim  upon  the 
Frick,  1  A.  B.  R.  719  (Ref.  Ohio.).  notes  and  mortgage  he  must  abide  the 
Compare  same  rule  under  state  prior-  conclusion  thereon,  and  they  being  in- 
ity,  In  re  Falls  City  Shirt  Mfg.  Co.,  3  A.  valid,  he  is  not  entitled  to  other  relief 
B  R  437,  98  Fed.  593  (D.  C.  Ky.) ;  contra,  against  the  creditors." 

In   re   Erie   Lumber   Co.,    17   A.    B.   R.  25.   In  re   Byrne,   3  A.   B.   R.  268,   97 

699   (D    C.   Ga.) ;   In  re   Proudfoot,   23       Fed.  763  (D.  C.  Iowa) ;  In  re  Erie  Lum- 
A    B    R    106,  173   Fed.   733   (D.   C.  W.       ber  Co.,  17  A.  B.  R.  699  (D.  C.  Ga.). 
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freed  from  liens  thereon,  in  preference  to  the  demands  of  those  having  fixed  and 
valid  liens  on  the  property  at  the  date  of  the  adjudication? 

"In  so  far  as  the  statute  of  the  State  above  quoted  is  concerned,  it  may  be 
said:  Conceding  for  the  purpose  of  argument,  as  contended  by  petitioners,  the 
broad  and  comprehensive  language  of  the  statute  should  be  held  to  grant  to  the 
laborers  and  employees  therein  enumerated  a  prior  right  of  payment  to  those 
having  fixed  liens  on  the  property  of  an  insolvent  in  the  hands  of  a  receiver  or 
assignee  for  the  benefit  of  creditors,  if  that  question  were  presented  in  other 
than  a  bankruptcy  proceeding,  and  further  conceding  this  proceeding  in  bank- 
ruptcy is  the  legal  equivalent  for  the  receivership  or  assignment  for  the  bene- 
fit of  creditors  employed  in  the  statutes,  as  I  think  must  be  done  (see  In  re 
Laird  (C.  C.  A.,  6th  Cir.),  6  Am.  B.  R.  1,  109  Fed.  550,  48  C.  C.  A.  538),  yet  the 
question  remains:  Does  it  follow  therefrom  petitioners  are  entitled  to  be  paid 
out  of  the  fund  now  in  the  hands  of  the  trustee  in  this  case,  in  preference  to  the 
rights  of  the  mortgagee  and  mechanics'  lien  claimants  here  opposing  such  pay- 
ment? 

"I  think  not,  and  for  the  following  reasons:  The  liens  here  asserted  are 
admittedly  valid  and  within  the  protection  afforded  by  §  67d  of  the  Bankruptcy 
Act.  Therefore  the  mandate  of  the  act  iS:  Such  liens  shall  not  be  affected  by 
the  provisions  of  the  act;  that  is  to  say,  neither  the  priority  nor  the  validity  nor 
any  other  subsisting  right  in  the  property  acquired  and  held  by  virtue  of  such 
liens  shall  be  affected  by  any  provision  of  the  Act." 

Division  3. 
Priorities  under  Federae  and  State  Law. 

§  2187.  Priorities  Granted  by  State  and  Federal  Laws. — The  last 
class  of  claims  entitled  to  payment  before  general  creditors  are  debts  owing 
to  any  person  who,  by  the  laws  of  the  States,  or  of  the  United  States,  is 
entitled  to  priority .2* 

Such  claims  must  not  only  be  entitled  to  priority  under  state  law  but  also, 
of  course,  be  provable  under  the  provisions  of  the  Bankruptcy  Act,  in  order 
to  be  entitled  to  priority.^^ 

The  State  priorities,  of  course,  are  not  priorities  over  all  other  claims 
whatsoever  but  only  over  those  that  are  not  specified  in  §  64  of  the  Bank- 
ruptcy Act  as  being  higher  in  right. ^* 

§  2188.  "Priority"  to  Be  Distinguished  from  "Liens."— Priority 
here  does  not  refer  to  liens  existing  on  the  bankrupt's  property  nor  to  the 
order  of  payment  of  such  liens,  but  to  the  order  of  payment  out  of  the 
general  assets  of  an  insolvent's  estate  on  distribution. ^9 

In  re  Cramond,  17  A.  B.  R.  38,  145  Fed.  966  (D.  C.  N.  Y.) :  "It  may  be  well  to 
remark  that  in  my  opinion  subdivision  5  of  §  64  of  the  Bankruptcy  Act  has  no  ref- 
erence to  liens  actually  existing  at  the  time  of  the  adjudication.  Liens  on  the'  property 
of  the  bankrupt,  not  void  or  voidable  under  some  provisions  of  the  law,  whether 

26.  Bankr.  Act.  §  64  (5).  In  re  28.  In  re  Consumers'  Coffee  Co.,  18 
Chaudron  &  Peyton,  34  A.  B.  R.  811,  A.  B.  R.  500,  151  Fed.  933  (D.  C.  Pa.). 
180   Fed.   841    (D.   C.   Md.).  29.   Compare,  post,   §  2305. 

27.  In   re   Sterne    &   Levi,   26   A.    B. 
R.   535,   190  Fed.  70   (D.   C.  Tex.). 
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obtained  and  created  by  express  contract  or  by  virtue  of  compliance  with  the  lien 
law  of  a  State,  since  the  amendment  to  the  Act,  are  first  to  be  paid,  excepting 
taxes  subject  to  abatement  for  commissions  expressly  allowed  to  referees  and 
trustees  on  all  sums  disbursed  to  creditors  in  the  one  case  and  to  any  one  in 
the  other.  While  all  liens  are,  in  a  sense,  priorities,  and  certain  priorities  may 
be  liens,  in  a  sense,  still  all  priorities  are  not  liens,  and,  in  my  opinion,  clause 
5  of  subdivision  b  of  §  64  does  not  refer,  and  was  not  intended  to  refer  to  liens 
on  the  estate  of  the  bankrupt.  It  was  assumed  that  valid  liens  would  be  paid, 
and  that  the  debts  and  expenses,  etc.,  designated  to  have  priority  would  have 
priority  of  payment  out  of  the  estate  after  liens  were  satisfied,  or  out  of  the 
proceeds  of  the  property  if  sold  subject  to  liens.  Since  the  striking  out  of  the 
words  'sums  to  be  paid  as  dividends  and  commissions,'  in  §  48,  and  the  substi- 
tution of  the  words  'on  all  moneys  disbursed  by  them,'  and  similar  change  in 
§  40  by  the  amendment  of  1903,  these  commissions  when  necessary  to  be  paid 
from  funds  subject  to  the  liens,  and  which  payment  causes  an  abatement  of 
the  lien  to  that  extent,  gain  the  priority  over  liens  by  virtue  of  the  reading  of 
§§  40  and  48  as  amended,  which  sections  now  limit  or  modify  subdivision  b  of 
§  64,  and  not  by  virtue  of  the  reading  of  §  64.  No  corresponding  amendment  was 
made  in  §  64  of  the  Act  as  it  was  not  regarded  necessary.  The  directions  of 
§§  40  and  48  are  plain  and  explicit,  and  must  be  read  in  connection  with  §  64. 
Only  in  exceptional  cases  does  the  necessity  for  applying  the  modification  arise. 
I  think  it  also  clear  that,  should  a  case  arise  where  a  laborer  has  acquired  a 
lien  by  virtue  of  the  State  lien  law  for  wages  earned  within  the  three  months 
before  the  commencement  of  proceedings,  even  should  such  lien  largely  exceed 
$300,  he  would  hold  his  lien  and  be  entitled  to  full  payment  thereof  notwith- 
standing clause  4  of  subdivision  b  of  §  64." 

In  re  Yoke  Vitrified  Brick  Co.,  25  A.  B.  R.  18,  180  Fed.  235  (D.  C.  Kans.) :  "In 
my  judgment  clauses  4  and  5  of  §  64b  of  the  Bankruptcy  Act  relate  exclusively 
and  alone  to  the  subject  of  the  right  to  priority  of  payment  arising  among  those 
whose  claims  would,  in  absence  of  such  clauses  stand  on  terms  of  equality  before 
the  law  as  general  unsecured  claims,  and  that  said  clauses  have  no  reference 
whatever  to  the  subject  of  liens.  *  *  *  it  was  in  contemplation  of  the  law- 
making power  that  estates  passing,  as  of  the  date  of  the  adjudication,  to  the 
trustees  in  bankruptcy,  would  be  covered  and  affected  by  fixed  and  valid  liens 
resting  thereon.  Hence,  for  the  protection  of  those  holding  such  valid  liens,  and 
lest  the  rights  of  such  lienholders  should  become  confounded  with  the  rights  of 
those  holding  general  unsecured  demands  against  the  estate  which  had  been  ac- 
corded priority  in  payment  by  the  provisions  of  section  64b  of  the  Act,  it  was 
provided  in  section  67d  of  the  Act,  in  effect,  that  nothing  appearing  elsewhere 
in  the  act  .itself,  no  matter  how  general  and  comprehensive  the  language  em- 
ployed might  be,  should  affect  the  validity,  extent,  or  operation  of  such  liens." 

Also,  priority  is  to  be  distinguished  from  expenses  of  administration. 
Thus,  the  rent  for  the  receiver's  or  trustee's  use  and  occupation  of  «the 
premises,  is  not  a  "priority"  but  an  "expense"  of  administration.^** 

§  2189.  Federal  and  State  Government  and  Municipality,  as 
Priority  Claimants. — The  federal  and  state  governments,  municipal  cor- 
porations, counties  and  quasi  public  corporations,  in  general,  may  be  entitled 
to  priority  under  §  64  (b)   (S).^i 

30.  In  re  Hersey,  32  A.  B.  R.  860,  171  affirmed  sub  nom.  In  re  Mercer,  22  A. 
Fed.    1001    (D.    C.    Iowa).  B.  R.  413,  171  Fed.  81);  In  re  Mercer, 

31.  In  re  Western  Implement  Co.,  23  22  A.  B.  R.  413,  171  Fed.  81  (C.  C.  A. 
A.  B.  R.  167,  166  Fed.  576  (D.  C.  Minn.,  Minn.). 
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Thus,  the  federal  government  may  be  a  priority  claimant,  it  has  been 
held,  under  §  64  (b)  (5) ;  for  instance,  for  damages  for  breach  of  con- 
tract by  contractors  f^  and  it  is  not  entitled  to  an  earlier  priority,  ahead  of 
workmen,  clerks,  traveling  or  city  salesmen  and  servants,  under  United 
States  Rev.  Stats.,  §  3466.33 

Likewise,  a  county  may  be  a  priority  claimant. ^^ 

Likewise,  a  State  government  may  be  entitled  to  priority,  it  has  been 
held,  under  §  64  (b)  (5)  ;  for  instance,  for  goods  manufactured  at  the  pen- 
itentiary and  sold  to  a  bankrupt. ^^ 

§  2190.  Priority  Given  to  "Any  Person"  by  United  States  Law 
Preserved. — Priorities  given  to  any  person,  by  any  of  the  laws  of  the 
United  States,  are  preserved  in  bankruptcy. 

Taxes  do  not  come  within  §  64  (b)  (5),  but  it  is  not  necessarily  because 
the  government  and  State  are  not  to  be  considered  as  being  "any  person" 
within  the  meaning  of  clause  "S,"  ^s  nor  is  it  because  taxes  are  not  to  be 
considered  "provable  debts,"  as  seems  to  be  implied  from  the  hold- 
ing in  Chattanooga  v.  Hill;^''  but  it  is  rather  because  paragraph  "(a)"  of 
the  same  section  of  the  statute  specially  provides  the  priority  for  taxes  and 
therefore  takes  precedence  over  the  general  provisions  of  clause  "5"  of 
paragraph  "(b)." 

§  2191.  Government  Contracts. — Damages  suffered  by  the  United 
States  government  are  given,  by  federal  statu te,^^  priority  of  payment  out 
of  the  funds  in  the  hands  of  assignees,  trustees  in  bankruptcy,  executors, 
administrators,  etc.,  in  charge  of  insolvent  estates.  Thus,  where  a  govern- 
ment contractor  becomes  bankrupt,  the  damages  suffered  by  the  government 

32.  In  re  Stoever,  11  A.  B.  R.  345,  127  36.  In  re  Western  Implement  Co.,  23 
Fed.  394  (D.  C.  Pa.);  Guaranty  Co.  v.  A.  B.  R.  167,  166  Fed.  576  (D.  C. 
Title  Co.,  334  U.  S.  153,  37  A.  B.  R.  Minn.),  affirmed  sub  nom.  In  re  Mer- 
873,  reversing  on  other  point  S.  C,  23  cer,  23  A.  B.  R.  413,  171  Fed.  81  (C. 
A.   B.   R.   340,   174   Fed.   385    (C.    C.   A.  C.  A.  Minn.). 

Pa.),    and    aff'g    33    A.    B.    R.    851,    —  37.  Chattanooga  v.  Hill,  15  A.  B.  R. 

Fed.   — .  197,   139   Fed.   600    (C.   C.   A.   Tenn.). 

33.  See  post,  §  2191;  also,  see  Guar-  38-  U.  S.  Rev.  Stat.,  §  3466:  "When- 
anty  Co.  v.  Title  Co.,  224  U.  S.  153,  ever  any  person  indebted  to  the  United 
37  A  B.  R.  873,  reversing  23  A.  B.  R.  vStates  is  msolvent,  or  whenever  the 
340,   174   Fed.   385    (C.    C.   A.    Pa.).  fstate   of   any   deceased    debtor   in   the 

<?4  Tn  rp  Wnrrester  Co  4  A  B  R  hands  of  the  executors  or  administra- 
496     102    Fel  80      (C.  ''c.'  1.    MassO !       *°"  f  insufficient  to  pay  all  the  debts 

Compare,  to  same  effect,  under  the  laW      fTi^^I'^TJ^A  ^Z^^'^t x^:!  f^l'  f"" 
of  1867,  in  re  Mellor,  10  Ben.  58,  Fed.       t°  l^^^mted  States  shall  be  first  satis- 

Cases    No.    9,401;    In   re   Southwestern  f^^t'.A    ^^  u     \^'T^^     uf°^    ''*^^' 

Car    Co.,    9    Biss     76,    Fed.    Cases    No.  ^«,^^^  fall  extend  as  well  to  cases  m 

iqiqp-   Tn   re   DodEre    4  Dill    533    Fed  ^^"^"   ^   debtor,    not   havmg   sufficien,: 

Cases  No    3  949  property  to  pay  all  his  debts,  makes  a 

leases  IN  o.  o,»t».  ^       „„  voluntary    assignment    theieof,    or    ia 

35.  In  re  Western  Implement  Co.,  33  ^hich  the  estate  and  tffects  of  an  ab- 

A.  B.  R.  167,  166  Fed.  576  (DC.  Minn.,  sconding,    concealed   or    absent    debtor 

affirmed   sub    nom.     In   re   Mercer,    32  j^^e  attached  by  process  of  law,  as  to 

A.   B.    R.   413,   171   Fed.    81    (C.    C.   A.  cases  in  which  an  act  of  bankruptcy  is 

Minn.).  committed." 
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have  priority  of  payment  in  bankruptcy,^*  and  the  surety  paying  the  dam- 
ages is  subrogated  to  the  same  priority.*? 

This  priority  of  the  government  is  governed  by  Bankr.  Act,  §  64  (b) 
(5),  by  which  it  is  placed  subsequent  in  order  to  the  wages  of  workmen, 
clerks,  salesmen  and  servants  and  it  is  not  governed  by  United  States  Re- 
vised Statutes,  §  3466. 

Guaranty  Title  Co.  v.  Title  Co.,  234  U.  S.  153,  37  A.  B.  R.  873,  reversing  S. 
C,  S3  A.  B.  R.  340,  174  Fed.  385  (C.  C.  A.  Pa.),  which  itself  reversed  23  A. 
B.  R.  851:  "The  Bankruptcy  Act  of  1867,  as  we  have  seen,  provided  for  priority, 
first,  for  the  payment  of  expenses,  and,  second,  of  'all  debts  due  to  the  United 
States,  and  all  taxes  and  assessments  under  the  laws  thereof.' 

"The  priority,  therefore,  given  by  the  Bankruptcy  Act  was  co-extensive  with 
the  priority  given  by  the  statute  of  1797.  But  there  is  not  such  affirmation  by 
the  Bankruptcy  Act  of  1898  of  that  statute,  which  still  exists,  as  we  have  said, 
as  section  3466  of  the  Revised  Statutes,  supra.  There  is  a  change  in  provisions, 
and  we  come  to  the  question  if  there  is  a  change  of  purpose.     *     *    * 

"It  will  be  seen,  therefore,  that  by  the  statute  of  1797  (now  section  3466)  and 
section  5101  of  the  Revised  Statutes,  all  debts  due  to  the  United  States  were 
expressly  given  priority  to  the  wages  due  any  operative,  clerk,  or  house  servant. 
A  different  order  is  prescribed  by  the  Act  of  1898,  and  something  more.  Labor 
claims  are  given  -priority,  and  it  is  provided  that  debts  having  priority  shall  be 
paid  in  fulV  The  only  exception  is  'taxes  legally  due  and  owing  by  the  bank- 
rupt to  the  United  States,  State,  county,  district  or  municipality.' 

"These  were  civil  obligations,  not  personal  conventions,  and  preference  was 
given  to  them;  but  as  to  debts,  we  must  assume  a  change  of  order.  And  we  can- 
not say  that  it  was  inadvertent.  The  act  takes  into  consideration,  we  think,  the 
whole  range  of  indebtedness  of  the  bankrupt — national,  State,  and  individual — 
and  assigns  the  order  of  payment.  The  policy  which  dictated  it  was  beneficent 
and  well  might  induce  a  postponement  of  the  claims,  even  of  the  sovereign,  in 
favor  of  those  who  necessarily  depended  upon  their  daily  labor.  And  to  give 
such  claims  priority  could  in  no  case  seriously  affect  the  sovereign.  To  deny 
them  priority  would  in  all  cases  seriously  affect  the  claimants." 

39.  In  re  Stoever,  11  A.  B.  R.  345,  of  the  estate  and  effects  of  such  in- 
127  Fed.  394  (D.  C.  Penn.);  Guaranty  solvent  or  deceased  principal  as  is  se- 
Co.  V.  Title  Co.,  334  U.  S.  153,  37  A.  cured  to  the  United  States;  and  may 
B.  R.  873,  reversing  on  other  points  bring  and  maintain  a  suit  upon  the 
S.  C.,  33  A.  B.  R.  340,  174  Fed.  385  bond  in  law  or  in  equity,  in  his  own 
(C.   C.   A.   Pa.).  name,  for  the  recovery  of  all  moneys 

40.  U.  S.  Rev.  Stat.,  §  3468:  "When-  paid  thereon."  See  also.  Guaranty  Co. 
ever  the  principal  in  any  bond  given  to  v.  Guarantee  Co.,  33  A.  B.  R.  340,  174 
the  United  States  is  insolvent,  or  when-  Fed  385  (C.  C.  A.  Pa.),  quoted  at  § 
ever  such  principal,  being  deceased,  his  3191. 

estate  and  effects  which  came  to  the  But  compare  doubtful  ruling  in 
hands  of  his  executor,  administrator  or  United  Surety  Co.  v.  Iowa  Mfg.  Co., 
assigns,  are  insufficient  for  the  payment  34  A.  B.  R.  736,  179  Fed.  55  (C.  C.  A. 
of  his  debts,  and  in  either  of  such  cases  Mo.),  where  the  court  held  to  be  a 
any  surety  on  the  bond,  or  the  ex-  preference  the  levy  upon  assets  of  a 
ecutor,  administrator  or  assigns  of  such  government  contractor  by  a  surety  on 
surety  pays  to  the  United  States  the  the  contract  who  had  that  same  day  ad- 
money  due  on  such  bond,  such  surety,  vanced  money  to  meet  the  current  pay- 
his  executor,  administrator  or  assign-  roll,  taking  a  judgment  note  therefor 
ees  shall  have  the  like  priority  for  the  nt  the  time, 
recovery  and  receipt  of  the  moneys  out 
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§  2192.  No  Proof  of  Claims  Requisite  by  Government  to  Secure 
Priority. — Claims  of  the  United  States  entitled  to  priority  must  be  paid 
even  without  the  filing  of  a  proof  of  claim.  It  has  even  been  held  that  the 
trustee  takes  his  own  risk  in  paying  out  the  funds  without  taking  care  of 
such  claims.*^ 

§  2193.  Year's  Limitation  for  Proving  Claims  Not  Applicable  to 
Government. — ^The  limitation  of  one  year  for  the  proving  of  claims  in 
bankruptcy  does  not  apply  to  claims  of  the  United  States  government.*^ 

§  2194.  State  Law  Priorities  Adopted  Where  Claimants  Not  in 
Classes  Already  Covered  by  Express  Bankruptcy  Priorities. — Prior- 
ities given  by  state  laws  are  adopted  by  §  64  (b)  (5)  of  the  Act,  at  any 
rate  where  the  claimants  are  not  in  any  of  the  classes  already  covered  by 
express  bankruptcy  priorities.  Thus,  the  claim  of  a  county  for  the  labor 
of  its  convicts  is  entitled  to  priority.*^ 

Thus,  the  priorities  given  by  a  State  statute,  granting  priority  to  the 
claims  of  resident  creditors  over  the  claims  of  foreign  corporations  which 
have  not  complied  with  the  State  law  regulating  the  doing  of  business  by 
foreign  corporations,  have  been  recognized  in  bankruptcy.** 

However,  as  noted  ante,  §  2179,  and  post,  §  2203,  where  the  State  priority 
covers  the  same  class  of  claimants  covered  by  §  64  (b)  (4)  of  the  Bank- 
ruptcy Act,  the  better  rule  is  that  the  bankruptcy  priority  displaces  the 
State  priority.*  5 

§  2195.  State  Priorities  to  Laborers,  Where  Different  from 
Bankruptcy  Priorities. — In  some  states  other  claimants  than  simply 
"workmen,"  "clerks,"  "salesmen"  and  "servants,"  as  the  latter  terms  are  used 
in  bankruptcy,  are  entitled  to  priority  of  payment  out  of  the  funds  of  an 
insolvent  in  the  hands  of  a  court,  and  the  amount  allowed  and  time  of  serv- 
ice for  which  priority  is  given  also  differ.*® 

41.  In  re  Stoever,  11  A.  B.  R.  345,  127  not  share  -in  a  fund  of  $100,000  depos- 
Fed.  394  (D.  C.  Penn.).  Compare,  ante,  ited  in  accordance  with  law  with  the 
§  2161.  Comptroller  of  the  State  of  New  York. 

42.  In  re  Stoever,  11  A.  B.  R.  345,  In  re  Rosset,  29  A.  B.  R.  341,  203  Fed. 
127    Fed.    394    (D.    C.    Pa.).      Compare,  67.  D.  C.  New  York. 

ante,  §  2162.  44.  In  re  Standard  Oak  Veneer  Co., 

43.  In  re  Worcester  Co.,  4  A.  B.  R.  22  A.  B.  R.  883,  173  Fed.  103  (D.  C. 
496,  102  Fed.  808  (C.  C.  A.  Mass.);  In      Tenn.),  quoted  at  §  2196. 

te  Wright,  2  A.  B.  R.  596,  95  Fed.  807  45.  In  re  Rouse,  Hazard  &  Co.,  1  A. 

(D.  C.  Mass.,  affirmed  sub  nom.    In  re  B.  R.  234,  91  Fed.  96   (C.  C.  A.  Ills.); 

Worcester  Co.,  4  A.  B.  R.  496,  102  Fed.  In  re  Slomka,  9  A.  B.  R.  635,  122  Fed. 

808,    C.    C.   A.    Mass.).  630    (C.   C.   A.   N.   Y.),   quoted   ante,   § 

Private  Banker    Doing    Business    in  S179;  contra,  In  re  Laird,  6  A.  B.  R.  1, 

Several  States,  Depositors  in  One  State  109  Fed.  550  (C.  C.  A.  Ohio),  discussed 

Not    Entitled   to    Share   in   Fund    De-  by  same  court  in  In  re  Bennett,  18  A. 

posited    with     Secretary     of     Another  B.  R.  320,  153  Fed.  673. 

State. — It   was   held   in   one   case   that  46.   Instance,  for  furnishing  materials 

where  a  private  banker  did  business  in  and  supplies  to  manufacturing  concern, 

several  different  states,  in  New  Jersey,  In  re  .Falls   City  Shirt  Mfg.   Co.,  3  A. 

Pennsylvania,  Ohio  and  New  York,  the  B.  R.  437,  98  Fed.  592  (D.  C.  Ky.). 

depositors    of    the    other    States    could  In  re  Lawler,  6  A.  B.  R.  184,  110  Fed. 
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Compare,  stronger  statement  of  rule,  In  re  Rose,  1  A.  B.  R.  68  (Ref.  Ohio): 
"The  provisions  of  (5)  make  it  the  duty  of  the  court  to  consider,  not  only  §  64 
of  the  Bankruptcy  Act,  but  the  sections  of  the  statutes  of  the  State,  and  it 
would  be  the  duty  of  the  court  to  grant  the  demands  of  the  claimants  if  it 
should  find  that  their  respective  claims  fall  within  the  protection  of  any  of  the 
laws  of  either." 

§  2196.  Whether  State  Priorities  in  Cases  of  Assignments,  Re- 
eeiverships,  etc.,  Preserved  When  Custody  Superseded  by  Bank- 
ruptcy.— Priorities  given  by  the  state  statutes  seem  to  have  been  recog- 
nized in  the  bankruptcy  court  even  where  such  priorities  arise  by  virtue  of 
assignments  for  the  benefit  of  creditors,  receiverships,  or  other  sequestrations 
by  legal  proceedings  eventually  nullified  or  supplanted  by  bankruptcy  pro- 
ceedings. The  state  court  is  superseded,  to  be  sure,  but  apparently  it  is  held, 
by  these  decisions,  that  the  general  priorities  recognized  by  its  policy  in  the 
distribution  of  insolvent  estates  are  to  be  recognized  as  additional  priorities 
in  bankruptcy  under  §  64  (b)  (5).*'^ 

In  re  Jones,  18  A.  B.  R.  313,  151  Fed.  108  (D.  C.  Mich.) :  "The  principle  con- 
trolling these  decisions  seems  to  be  that  a  creditor  shall  be  allowed  the  same 
priority  under  the  Bankrupt  Act  which  he  would  have  had,  had  not  the  latter 
Act  superseded  the  State  laws  governing  the  distribution  of  the  estates  of  insol- 
vent debtors.  Tested  by  this  rule  the  question  is:  Would  the  petitioners  have 
been  given  the  priority  claim  here,  had  the  debtor's  estate  been  distributed  under 
the  laws  of  Michigan  governing  the  distribution  of  the  estates  of  insolvents  in- 
stead of  under  the  Bankrupt  Act." 

Obiter,  In  re  Yoke  _ Vitrified  Brick  Co.,  25  A.  B.  R.  18,  180  Fed.  335  (D.  C. 
Kans.) :  "The  statute  of  the  State  on  which  petitioners  rely,  above  quoted,  is  an 
insolvency  law  of  this  State.  While  its  repeal  was  not  affected  by  the  passage  of 
the  Bankruptcy  Act,  yet  its  operation  was  suspended  during  the  period  the 
Bankruptcy  Act  shall  remain  in  force.  Butler  v.  Goreley,  146  U.  S.  303,  13  Sup. 
Ct.  84,  36  I^.  Ed.  981.    And  were  it  not  for  the  fact  that  clause  5  of  section  64b  of 

135   (D.   C.  Wash.) :     In  this  case  the  trols   as   to   priorities   as   to   the   same 

court  held  that  a  person  who  was  en-  classes  covered  by  the  state  law. 

gaged  as    a    traveling  salesman    for    a  Impliedly  and  a  fortiori,  In  re   Iro- 

lumber   company   was    a   "person   per-  Quois  Mach.  Co.,  S3  A.  B.  R.  183,  166 

forming  labor"  for  such  company,  and  Ped.  639  (D.  C.  R.  I.);  compare,  In  re 

entitled  to  priority  under  the  statute  of  Bennett,  18  A.  B.  R.  320,  153  Fed.  673 

Washington,  givmg  a  prior  lien  to  per-  (C.  C.  A.  Ky.),  discussing  In  re  Laird, 

sons  performing  labor  for  any  person,  supra.      In    re    Standard    Oak    Veneer 

company  or  corporation  in  the  opera-  Co.,  33  A.  B.  R.  883,  173  Fed.  103  (D. 

tion  of  any  sawmill,  lumber  or  timber  c.  Tenn.),  quoted  at  §  3196.    Impliedly, 

company.  In   re   Amoratis,   34  A.   B.   R.   565,   178 

Compare,  In  re  Byrne,  3  A.  B.  R.  368,  Ped.  919  (C.  C.  A.  Calif.),  quoted  at  § 

97  Fed.  763  (D.  C.  Iowa).  2197.     But  compare,  analogously,  con- 

47.  Compare,  ante,  §  1366.     Also,  see  tra.  In  re  Monroe  Lumber  Co.,  34  A. 

In  re  Floyd  &  Behr  Co.,  39  A.  B.  R.  B.    R.   371    (D.    C.   Miss.),   quoted   and 

149,   300   Fed.   1016    (D.   C.    Ky.).      In-  discussed  at   §   1155,   note   37.     Contra, 

ferentially.  In  re  Lewis,  4  A.  B.  R.  51,  In  re  Slomka,  9  A.  B.  R.  636,  133  Fed. 

99   Fe(i    935    (D.  C.  Mass.);   obiter.   In  630   (C.   C.  A.  N.  Y.),  where  the  rule 

re  Burti^n  Bros.  Mfg.  Co.,  14  A.  B.  R.  is    laid    down    that   the  jjriority   being 

318,    134    Fed.    157    (D.    C.    Iowa) ;    in-  given  only  because  of  the  assignments, 

stance,  but  not  placed  on  this  ground,  'and  the   assignment  itself  being  nulli- 

In  re   Laird,   6  A.   B.   R.   1   (C.   C.  A.  fied  by  the   bankruptcy,   the   priorities 

Ohio) :     This    case,    however,   violates  fall    along    Iwitlv     the     assignment — a 

the  rule  that  the  Bankruptcy  Act  con-  logical  argument  at  any  rate. 
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the  Bankruptcy  Act  preserves  such  statute  in  effect  as  a  law  of  the  State  touch- 
ing the  subject  of  priorities,  it  would  remain  entirely  inoperative  and  of  no  force 
in  the  settlement  of  estates  of  bankrupts  under  the  provisions  of  the  Bankruptcy 
Act." 

Thus,  where  the  costs  of  an  attachment,  which  itself  is  dissolved  by  sub- 
sequent state  insolvency  or  assignment  proceedings,  are  nevertheless  given 
priority  by  state  law  in  such  subsequent  insolvency  or  assignment  proceed- 
ings, they  will  be  accorded  the  same  priority  in  bankruptcy  distribution.** 

Probably  the  question  would  turn  in  each  case  upon  the  point  whether 
the  statute  in  the  particular  instance  is  attempting  to  create  general  rights 
of  priority  in  cases  where  insolvent  estates  are  being  administered,  or  sim- 
ply to  create  certain  rights  of  priority  in  case  certain  methods  of  distribu- 
tion of  insolvent  estates  are  being  pursued. 

In  re  Jones,  18  A.  B.  R.  214,  151  Fed.  108  (D.  C.  Mich.) :  "Previous  to  the  pas- 
sage of  the  present  Bankrupt  Act,  estates  of  insolvent  debtors  were  usually,  if  not 
universally,  administered  in  Michigan  under  either  common-law  assignments  (later 
regulated  by  the  general  assignment  statute  of  1879),  mortgage  foreclosure, 
or  receivership  in  some  form.  They  have  seldom,  if  ever,  been  administered 
under  chapter  263,  which  relates  to  the  'Relief  of  Insolvent  Debtors,'  although 
the  provisions  of  chapter  263,  relating  to  the  'Relief  of  Insolvent  Debtors  from 
Imprisonment,'  have  been  occasionally  invoked,  although  rarely,  as  under  the 
Michigan  Constitution  imprisonment,  for  debt  generally  is  forbidden.  Const. 
Mich.  art.  6,  §  53.  The  reports  of  the  Supreme  Court  of  Michigan  fail  to  show 
that  any  case  arising  under  chapter  262,  or  any  case  involving  the  application 
of  §  9675  in  question,  have  ever  been  brought  before  that  court.  As  indicating 
what  is  meant  by  a  general  insolvency  statute,  it  is  significant  that  the  labor 
preference  statute  referred  to  has  been  applied  to  the  distribution  of  the  estates 
of  insolvents,  not  only  under  mortgage  foreclosure  by  way  of  intervention 
*  *  *,  under  statutory  assignments  for  the  benefit  of  creditors,  in  which  prefer- 
ences are  forbidden  *  *  *,  but  also  under  original  bill  filed  against  mort- 
gage and  attaching  creditors  in  possession  of  the  debtors'  assets.  *  *  *  This 
labor  preference  statute  would  probably  be  similarly  extended  to  receiverships, 
as  was  done  in  Massachusetts;  the  Michigan  statute  making  express  provisions 
for  granting  receiverships  for  the  protection  of  labor  claimants.  3  Comp.  Laws 
1897,  §  9552.  It  would  also,  no  doubt,  apply  to  bankrupt  estates,  but  for  the 
fact  that  the  Bankrupt  Act  contains  express  provisions  on  the  subject  of  prefer- 
ence for  labor  debts  which  override  the  provision  of  the  statute  law.     *     *     * 

"On  the  other  hand,  and  in  sharp  contrast  to  the  general  application  of  the 
labor  insolvency  statute,  to  none  of  these  methods  of  administration  and  dis- 
tribution of  the  estates  of  insolvent  debtors  under  the  State  law  has  any  at- 
tempt ever  been  made  to  apply  the  provisions  of  §  9675,  here  invoked,  and 
doubtless  for  the  reason  that  that  section  is  by  its  terms  limited  to  proceedings 
under  the  chapters  included  within  the  title  in  the  1846  revision,  'Of  the  Punish- 
ment of  Fraudulent  debtors  and  the  Relief  of  Insolvent  debtors.'  In  the  absence 
of  a  bankruptcy  statute,  had  the  estate  of  this  bankrupt  been  administered  as 
an  insolvent  estate  under  Michigan  laws,  under  either  assignment  for  ben- 
efit of  creditors,  mortgage  foreclosure,  or  receivership,  or  by  any  method  except 
that  provided  by  chapter  262  and  263  of  the  Michigan  Compilation,  the  priority 

48.    A  fortiori,  In  re  Iroquois  Mach.  Co.,  23  A.  B.  R.  183,  166  Fed.  629   (D. 
C.  R.  I.),  quoted  post,  §  3197. 
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invoked  would  not  have  been  recognized.  The  possibility  of  such  estate  being 
administered  under  chapters  263  or  263  woi'ld  be  very  slight.  As  before  stated, 
such  administration  could  occur  only  by  way  of  relief  from  actual  imprison- 
ment or,  otherwise,  only  with  concurrence  of  the  debtor  and  creditors  repre- 
senting at  least  two-thirds  of  all  debts  owing  to  creditors  within  the  United 
States.  To  my  mind,  §  9675  is,  therefore,  not  'of  that  general  character  which 
can  be  supposed  to  be  within  the  purview  of  the  provision  of  the  Bankrupt 
Act  which  is  concerned  here,'  and  not  such  a  'law  of  the  State'  as  to  give  pri- 
ority under  §  64b  (5)  of  the  Bankrupt  Act.  It  follows  that  the  referee  rightly 
refused  priority  to  petitioners'  claims." 

Thus,  it  has  been  held  that  the  bankruptcy  court  will  recognize  in  the  dis- 
tribution of  the  assets  of  a  bankrupt  foreign  corporation  the  priority  of  the 
claims  of  resident  creditors  over  the  claims  of  foreign  corporations  which 
have  not  complied  with  the  statute  regulating  the  doing  of  business  within 
the  state  by  foreign  corporations,  such  statute  (whether  constitutional  or 
not  being  beside  the  question  here  involved)  conferring  substantive  rights 
of  priority  rather  than  rights  dependent  upon  resort  to  particular  state 
remedies. 

In  re  Standard  Oak  Veneer  Co.,  22  A.  B.  R.  883,  173  Fed.  103  (D.  C.  Tenn.): 
"It  is  also  urged  in  behalf  of  petitioners  that,  although  §  64b  (5)  of  the  Bank- 
ruptcy Act  provides  that  in  the  administration  of  the  bankrupt's  estate  priority 
shall  be  given  to  'debts  owing  to  any-  person  who  by  the  laws  of  the  State  or  the 
United  States  is  entitled  to  priority,'  the  provision  of  the  Act  of  1877  should  be 
regarded  as  an  insolvency  law  in  reference  to  foreign  corporations,  which  was 
superseded  by  the  Federal  Bankruptcy  Act,  and  that  hence  the  priorities  which 
it  gives  should  not  be  recognized.  While,  however,  it  is  true  that  the  enactment 
of  the  Federal  Bankruptcy  Act  superseded  all  State  insolvency  or  bankruptcy 
laws  relative  to  persons  or  acts  declarea  by  the  Congress  to  be  subjects  of  bank- 
ruptcy, so  that  no  further  proceedings  could  be  had  under  such  State  laws  (1 
Remington  on  Bankruptcy,  p.  993,  §  1628),  yet  this  rule  relates  merely  to  the  ad- 
ministration of  the  State  laws  in  proceedings  in  the  State  courts,  and  does  not 
prevent  the  enforcement  in  the  Federal  bankruptcy  proceedings  of  any  general  priori- 
ties recognized  by  the  State  laws,  where  such  priorities  are  conferred  by  the  State 
statutes  as  substantive  rights  of  priority  not  dependent  upon  the  resort  to 
particular  remedies  accessible  only  in  proceedings  in  the  State  courts,  and 
where  such  priorities  are  not  in  conflict  with  the  express  priorities  declared 
by  the  Federal  Bankruptcy  Act  itself  or  othewise  in  conflict  with  its  pro- 
visions. 2  Remington  on  Bankruptcy,  p.  1346,  et  seq.,  §§  2194,  2198.  Further- 
more, the  rule  relied  on  by  petitioners  can  have  no  application  to  the  stat- 
utes in  question,  which  are  not,  strictly  speaking,  State  insolvency  laws  within 
the  general  rule  of  suspension,  but  merely  statutes  prescribing  the  conditions 
upon  which  foreign  corporations  may  enter  the  State  for  purposes  of  business." 

§  2197.  Whether  State  Priorities  Dependent  on  Resort  to  Par- 
ticular Remedies,  Such  as  Insolvency  or  State  Bankruptcy  Pro- 
ceedings, to  Be  Recognized. — Whether  or  not  priorities  will  be  recog- 
nized in  the  distribution  of  an  estate  in  bankruptcy  that  are  given  by  a 
state  statute  in  the  event  that  assets  are  sequestrated  by  state  insolvency 
or  state  bankruptcy  proceedings,  or  by  assignments,  receiverships  or  other 
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State  proceedings  involving  the  administration  of  an  insolvent's  assets,  as 
an  additional  priority  vinder  §  64  (b)  (5),  when  such  state  proceedings  have 
not  actually  been  instituted,  is  also  to  be  determined  by  the  ascertainment 
of  the  true  intent  of  the  state  statute.  If  the  state  statute  means  to  confer 
the  priorities  as  substantive  rights  of  priority  in  cases  of  the  distribution 
of  insolvent  estates  in  general,  then  of  course  the  priority  is  to  be  recog- 
nized in  bankruptcy  distribution ;  but  if,  on  the  contrary,  the  right  is  wholly 
special  and  dependent  upon  resort  to  a  particular  remedy,  then,  obviously, 
if  that  remedy  is  inaccessible,  the  priorities  must  likewise  fail  of  recogni- 
tion in  bankruptcy.**  Even  the  priorities  of  suspended  insolvency  statutes 
are  adopted  where  not  covering  the  same  cases  covered  by  the  express  pro- 
visions of  the  Bankrupt  Act  and  where  the  priorities  are  intended  to  be 
given  as  substantive  rights,  not  dependent  on  resort  to  a  particular  remedy.^** 

Some  of  the  decisions,  however,  have  carried  the  adoption  of  State 
priorities  to  an  unwarranted  extreme;  in  effect,  nullifying  thereby  the  pro- 
visions of  the  Bankruptcy  Act  dissolving  legal  liens,  and  leaving  to  cred- 
itors no  advantage  in  dissolving  liens,  their  priorities  being  nevertheless 
perpetuated ! ! 

Thus,  it  has  been  held,  that  where  attachment  costs  could  have  had  prior- 
ity had  State  insolvency  or  assignment  proceedings  actually  been  instituted, 
they  will  have  priority  in  bankruptcy,  under  §  64  (b),  (5),  even  though 
such  proceedings  have  not  been  instituted. ^^ 

In  re  Goldberg,  16  A.  B.  R.  523,  144  Fed.  S66  (D.  C.  Me.) :"  *  *  *  the  clear 
intention  of  the  Maine  statute -is  that  such  costs  shall  be  paid  out  of  the  estate, 
if  it  appears  to  the  court  that  the  suit  was  commenced  in  good  faith  for  the  benefit 
of  all  the  creditors.  The  intention  of  the  Maine  legislature  was  to  pay  such  costs 
in  full  out  of  the  estate,  providing  the  estate  had  received  an  actual  benefit  by 
incurring  such  costs,  just  as  it  is  the  intention  of  Congress  to  pay  the  actual 
and  necessary  cost  of  preserving  the  estate  subsequent  to  filing  a  petition  in 
bankruptcy.  Courts  in  other  circuits  have  disallowed  such  claims;  but  these 
disallowances  have  been  based  generally;  so  far  as  I  can  find,  upon  the  fact 
that  the  statutes  of  the  States  where  the  questions  arose  did  not  provide  for 
their  allowance  in  terms  so  specific  as  the  statutes  of  Massachusetts  provided." 

In  re  Iroquois  Mach.  Co.,  22  A.  B.  R.  183,  166  Fed.  629  (D.  C.  R.  I.) :  "It 
seems  to  be  very  clear  that  it  has  been  for  many  years  the  clearly  defined  policy 
of  the  State  of  Rhode  Island,  as  expressed  in  its  former  and  present  general 
insolvency  laws,  as  well  as  in  the  act  regulating  general  assignments,  that, 
whenever  for  the  benefit  of  the  general  creditors  an  attachment  is  dissolved, 
the  costs  justly  accruing  prior  to  the  moment  of  dissolution  should  be  regarded 
as  a  charge  upon  the  funds.     *     *     *     It  is  true  that  in  the  present  case  there 

49.    In  re  Jones,  18  A.  B.  R.  314  (D.  sidered  to  be   in  the   nature   of  liens — ■ 

C.    Mich.).    Impliedly,   In   re    Standard  in    which    event    the    principles    of    §§ 

Oak  Veener  Co.,  22  A.   B.   R.   883,   173  1437,    1444,   1586,    would    apply— or    in 

Fed.  103  (D.  C.  Tenn.),  quoted  ante,  §  the  nature  of  priorities.    The  wording  of 

2196.     See  ante,  §  1266.  the  state  statute  would  seem  to  classify 

But    compare    (as  to  laborers'    liens,  them  as  liens. 

not    their    priorities),    In    re     Monroe  50.    In   re   Yoke  Vitrified   Brick  Co., 

Lumber   Co.,   24   A.    B.    R.   871    (D.    C.  35   A.    B.    R.    18,    180    Fed.    235    (D.    C. 

Miss.),   quoted  at   §   1155,   note.     It   is  Kan.). 

difficult  to  gather    from    this    decision  51.    In   re   Lewis,   4  A.   B.   R.   51,   99 

whether  the  laborers'  rights  were  con-  Fed.  935  (D.  C.  Mass.). 
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had  been  no  assignment  for  the  benefit  of  creditors,  but  the  recognition  by  the 
United  States  court  of  priorities  under  the  laws  of  the  State  is  not  dependent 
upon  acts  of  the  parties  under  State  laws,  but  rather  upon  the  existence  of 
statutes  clearly  defining  the  policy  of  the  State  under  circumstances  similar  to 
those  arising  under  the  bankruptcy  administration.  *  *  *  it  seems  to  be 
the  policy  of  the  Bankruptcy  Act  to  recognize  both  exemptions  and  priorities 
created  by  the  State  law,  though  this  leads  to  some  diversity  in  the  administra- 
tion of  the  Bankruptcy  Act  in  various  administrations." 

Even  though  the  attachment  were  prompted  by  the  desire  to  get  a  pref- 
erence the  priority  of  its  costs  under  State  law  might  not  be  impaired. 

In  re  Amoratis,  34  A.  B.  R.  565,  178  Fed.  919  (C.  C.  A.  Calif.):  "In  like  cir- 
cumstances they  would  have  been  provable  and  entitled  to  priority  in  insolvency 
proceedings  under  the  California  statute  cited.  The  fact  that  under  that  statute 
a  claim  for  such  costs  is  entitled  to  priority,  even  though  the  proceedings  by 
the  attaching  creditor  were  prompted  by  the  desire  to  secure  a  preference,  does 
not,  in  our  opinion,  deprive  the  attaching  creditor,  whose  good  faith  brings  him 
within  the  provisions  of  the  Bankruptcy  Act,  as  well  as  of  the  State  Insolvency 
Act,  of  priority  for  such  costs  necessarily  expended." 

But  there  would  be  difficulty  in  determining  which  order  of  priority 
should  thus  be  adopted  by  analogy,  where  the  state  law  prescribes  differ- 
ent priorities  for  different  methods  of  sequestration. ^^ 

Compare,  In  re  Rouse,  Hazard  &  Co.,  1  A.  B.  R.  239,  91  Fed.  96  (C.  C.  A. 
Ills.) :  "Coming  then  to  the  merits,  it  may  be  remarked  by  the  way  of  pref- 
ace that  the  several  .provisions  of  the  law  of  the  State  of  Illinois  with  respect 
to  the  priority  of  payment  to  be  allowed  labor  claims,  are  not  altogether  con- 
sistent. In  the  case  of  voluntary  assignments,  the  claim  of  the  laborer  which 
is  preferred  must  have  accrued  within  three  months  next  preceding  the  making 
of  the  assignme.it.  In  the  case  of  a  suspension  of  business  by  action  of  cred- 
itors there  is  neither  limit  as  to  time  nor  as  to  amount.  The  reason  of  the  dis- 
tinction is  not  easy  to  understand." 

The  claim  of  the  state  or  county  for  the  hire  of  its  convicts,  has  been 
given  priority  in  bankruptcy,  though  such  priority  would  not  exist  under 
the  state  statute  except  in  cases  of  state  insolvency  or  state  bankruptcy 
proceedings,  which  had  not  in  fact  been  instituted  and  which  indeed  were 
not  maintainable  because  of  the  existence  of  the  Federal  Bankrupt  Act.^* 

In  re  Wright,  2  A.  B.  R.  594,  95  Fed.  807  (D.  C.  Mass.,  affirmed  sub  nom.  In 
re  Worcester  Co.,  4  A.  B.  R.  496,  103  Fed.  808,  C  C.  A.  Mass.):  "Even  if  by 
the  passage  of  the  Bankrupt  Act  the  insolvent  law  of  Massachusetts  were  so 
avoided  that  it  has  ceased  to  be  a  law  of  Massachusetts,  yet  nothing  would 
prevent  the  legislature  of  Massachusetts,  during  the  existence  of  the  Bankrupt 
Law,  from  passing  a  statute  establishing  priorities.  Such  a  statute  would  have 
almost  its  sole  effect  in  establishing  priorities  under  the  Bankrupt  Law  of  the 

53.    In    Maryland    priority    in    bank-  chancery  practice  in  the  winding  up  of 

ruptcy  distribution  is  refused  to  land-  corporations  a  different  rule  seems  to 

lords  who  have  not  levied  distress  be-  prevail.     In  re  Chaudron  &  Peyton,  34 

fore  bankruptcy,  following  the  rule  in  A.  B.  R.  811,  180  Fed.  841  (D.  C.  Md.). 

cases  of  assignments  and  insolvencies  54.    In  re  Worcester  Co.,  4  A.  B.  R. 

under   the   State   law,   even   though  by  496,  103  Fed.  808  (C.  C.  A.  Mass.). 
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United  States.  It  would  be  simply  a  re-enactment  of  the  rule  regarding  the  dis- 
tribution of  insolvent  estates  which  had  prevailed  by  statute  up  to  the  passage 
of  the  Bankrupt  Law.  To  suppose  that  Congress  meant  to  require  such  leg- 
islation by  the  States  is  unreasonable." 

Thus,  it  has  been  held  that  even  costs  of  a  suit  might  be  entitled  to  priority 
in  bankruptcy,  if  entitled  to  priority  under  the  state  insolvency  laws.^^ 

Obiter,  In  re  Daniels,  6  A.  B.  R.  700,  110  Fed.  745  (D.  C.  R.  I.):  "It  must, 
therefore,  be  accepted  as  the  law  of  this  circuit  that,  in  determining  what  laws 
of  a  State  are  in  force  for  the  purpose  of  fixing  priorities,  we  may  look  to  the 
insolvency  laws  *  *  *  (-he  insolvency  law  of  a  State  still  remains  a  law  for 
the  purpose  of  fixing  priorities.     *     *     * 

"The  decision  of  the  referee,  then,  cannot  be  supported  upon  the  broad  ground 
that  in  no  case  can  the  costs  which  are  preferred  under  the  insolvency  law  of 
Rhode  Island  be  entitled  to  priority,  under  §  64b  (5)  of  the  Bankruptcy  Act." 

Although,  of  course,  any  lien  therefor,  if  acquired  within  the  four  months, 
would  be  avoided  by  §  67  "f ."  ^^ 

§  2198.  Rule  Adopting  State  Priorities,  Not  to  Override  §  67  "f ' 
Annulling  "Legal"  Liens. — But  the  rule  adopting  state  priorities  is  not 
meant  to  override  the  provisions  of  §  67  "i"  annulling  liens  by  legal  pro- 
ceedings obtained  within  four  months  of  the  debtor's  bankruptcy.  Section 
64  (b)  (5)  is  not  concerned  with  liens  acquired  by  legal  proceedings,  but 
with  priorities  on  distribution  of  an  insolvent's  assets. 

In  re  Burton  Bros.  Mfg.  Co.,  14  A.  B.  R.  218,  134  Fed.  157  (D.  C.  Iowa): 
"These  sections,  as  construed  by  the  Supreme  Court  of  Iowa,  when  complied 
with,  give  priority  of  payment  to  the  wage-earning  employee,  to  the  amount 
stated,  from  the  property  of  the  employer  which  has  been  so  seized  upon  exe- 
cution, or  placed  in  the  hands  of  a  receiver,  trustee,  or  assignee  over  all  other 
liens  upon  such  property  (except  certain  mechanics'  liens)  and  other  creditors 
of  the  employer.  *  *  *  Neither  of  the  petitioners  ever  presented  to  the 
officer  making  such  seizure,  or  to  the  court  from  which  the  execution  issued, 
the  sworn  statement  required  by  section  4030  of  the  Code,  nor  in  any  other 
manner  complied  with  the  provisions  of  the  above  named  sections.  They  ap- 
parently relied  solely  upon  the  levy  of  their  executions  upon  the  property  to 
secure  payment  of  their  judgments,  and  nothing  further  seems  to  have  been 
done  after  such  levy  and  prior  to  August  20,  1904,  when  the  petition  in  bank- 
ruptcy was  filed  against  the  judgment  debtors.  The  adjudication  of  bank- 
ruptcy upon  that  petition  dissolved  the  liens  of  the  petitioners  acquired  by 
the  levy  of  their  executions  upon  the  property  of  the  bankrupt.     *     *     * 

"To  have  secured  and  preserved  the  right  or  liens  given  them  by  the  State 
statute  the  petitioners  should  have  complied  with  the  provisions  of  that  statute, 
and  had  they  done  so  such  right  or  lien  might  have  been  recognized  and  en- 
forced by  the  court  of  bankruptcy.  Section  64b  (5),  Bankruptcy  Act.  Not 
having  done  so,  the  only  lien  they  had  was  that  acquired  by  the  seizure  of  the 

55.  In  re  Goldberg,  16  A.  B.  R.  523,  56.   In  re  The  Copper  King,  Limited, 

144  Fed.  566  (D.  C.  Me.),  quoted  supra;       JO   A.   B.   R.   148,   l43   Fed.   649    (D.    C. 
In   re   Amoratis,   34  A.   B.   R.    565,   178       Calif.). 
Fed.  919  (C.  C.  A.  Calif.),  quoted  supra. 
But  compare,  next  section,  §  3198. 
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property  under  their  executions.  When  such  liens  were  dissolved  by  the  adjudi- 
cation of  bankruptcy,  they  were  left  upon  a  level  with  the  other  unsecured 
creditors  of  the  bankrupt." 

The  priority  is  not  given  because  of  the  legal  proceedings  being  super- 
seded, but  because  it  is  usually  in  connection  with  those,  legal  proceedings 
which  are  nullified  by  bankruptcy  that  the  state  statute  mentions  its 
priorities. 

And,  in  cases  where  the  priority  is  held  only  to  exist  in  case  a  particular 
method  of  administering  the  insolvent's  estate  is  adopted,  then  the  priority 
may  not  be  adopted  in  bankruptcy,  where  the  requisite  administration  can- 
not be  had  because  of  §  67  "i." 

Compare,  In  re  Slomka,  9  A.  B.  R.  636,  122  Fed.  630  (C.  C.  A.  N.  Y.) :  "The 
State  statute  do«s  not  purport  to,  give  employees  a  lien  upon  the  property  of  the 
employer  for  wages,  nor  to  give  them  priority  over  other  creditors  of  the 
debtor  except  when  the  debtor's  estate  is  distributed  by  an  assignee  under  a 
general  assignment.  In  that  event  it  impresses  the  funds  in  the  hands  of  the 
assignee  with  a  trust.  Richardson  v.  Thurber,  104  N.  Y.  606.  If  the  estate 
is  not  distributed  under  the  assignment,  as  for  instance  if  the  assignment  should 
be  set  aside  for  fraud  or  for  invalidity  otherwise,  the  provision  is  nugatory. 
There  was  no  priority  here,  because  the  conditions  essential  to  its  recognition 
did  not  exist.  The  assets  were  not  in  course  of  administration  under  a  general 
assignment.  *  *  *  The  assignment  being  void,  it  is  as  though  it  had  never 
been  made,  and  the  property  of  the  debtor  passed  to  the  trustee  in  bankruptcy 
free  from  all  liens  or  trusts  created  by  or  resulting  from  it." 

And  as  to  costs,  likewise,  the  better  opinion  is  that  wherever  the  lien  of 
the  attachment  or  other  process  would  be  dissolved  by  §  67  "f"  then  the 
priority  of  the  costs  likewise  would  not  exist,  and  that  the  effect  of  §  67  "f" 
could  not  be  evaded  as  to  the  costs  by  claiming  they  are  entitled  to  priority 
under  §  64  (b)  (S).^^ 

Yet,  the  Circuit  Court  of  Appeals  construing  the  same  insolvency  statute 
has  held  that  the  priority  does  exist  for  the  costs.^* 

In  re  The  Copper  King,  16  A.  B.  R.  148,  143  Fed.  649  (D.  C.  Calif.):  "In 
some  of  the  States  certain  classes  of  debts  arising  upon  contract  are  entitled 
to  priority  of  payment  in  the  distribution  of  estates.  *  *  *  jj  -^^g  ^j^e  pur- 
pose of  subdivision  5,  §  64,  of  the  Bankruptcy  Act,  to  preserve  the  rights  of 
creditors  under  such  contracts;  and  it  may  extend  to  an  indebtedness  upon 
an  implied  contract  which  is  given  priority  by  a  law  of  the  State.  But,  in  view 
of  the  fact  that  attachment  liens  obtained  within  four  months  prior  to  the 
filing  of  the  petition,  including  the  lien  for  costs  in  the  attachment  proceed- 
ings, are  dissolved  by  subdivision  'c'  and  'f  of  §  67,  of  the  Bankruptcy  Act,  it 
is  not  reasonable  to  conclude  that  Congress  intended  by  subdivision  5,  of  § 
64,  to  make  the  claim  for  costs,  the  lien  of  which  is  thus  destroyed,  a  preferred 
debt." 

57.  In  re  The  Copper  King  Ltd.,  16  58.    In  re  Amoratis,  24  A.  B.  R.  565, 

A.    B.    R.     148,     143    Fed.    649     (D.    C.       178   Fed.  919   (C.   C.  A.   Calif.),   quoted 
Calif.).     Contra,  impliedly,   In  re  Am-       at  §■  2197. 
oratis,   24   A.   B.    R.   565,   178   Fed.   919 
(C.   C.  A.   Calif.),   quoted  supra. 
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And  perhaps  the  true  principle  is  that  the  bankruptcy  courts  have  nothing 
at  all  to  do  with  superseded  or  suspended  state  insolvency  acts  in  de- 
termining priorities  in  the  distribution  of  bankrupt  estates. 

Smith  V.  Mottley,  17  A.  B.  R.  865,  150  Fed.  366  (C.  C.  A.  Ohio):  "*  *  *  he 
referred  to  its  insolvency  laws,  which  specify  what  liabilities  shall  be  preferred 
in  insolvency  proceedings.  *  *  *  But  we  think  there  was  error  in  holding 
that  the  Kentucky  Insolvency  Statute  was  relevant  to  the  inquiry.  That  statute 
was  superseded  by  the  Bankruptcy  Act,  which  itself  prescribes  what  debts  and 
obligations  shall  be  given  preference." 

§  2199.  But  Claimant  Must  Comply  with  All  Regulations  and 
Prerequisites  of  State  Priority. — But  the  claimant  must  comply  with 
all  the  statutory  prerequisites  and  conditions  required  by  the  state  law  where 
he  is  making  his  claim  in  the  bankruptcy  court.  Thus,  where  an  employee 
forfeits  his  priority  if  he  fails  to  comply  with  the  provisions  of  the  state 
law  requiring  a  sworn  statement  of  the  employee's  claim  to  be  presented 
to  the  officer  making  the  seizure  or  to  the  court  from  which  the  execution 
issued,  he  forfeits  it  in  the  bankruptcy  court  under  the  same  circumstances. ^^ 
And  where  a  priority  given  by  a  state  statute  is  to  be  perfected  in  a  par- 
ticular manner  (not  rendered  impossible  by  the  bankruptcy),  such  manner 
must  be  pursued.^'' 

Grainger  &  Co.  v.  Riley,  39  A.  B.  R.  114,  SOI  Fed.  901  (C.  C.  A.  Ky.) :  "The 
statute  authorizes  a  lien  in  favor  of  mechanics,  laborers  and  materialmen,  and 
provides  that  no  person  shall  acquire  this  lien,  unless  he  shall  notify  iti  writing 
the  owner  of  the  property  to  be  held  liable  or  his  authorized  agent,  immediately 
after  the  last  item  of  material  or  labor  is  furnished,  of  his  intention  to  hold 
the  property  liable,  and  the  amount  for  which  he  claims  a  lien.  Nothing  is 
left  to  inference  or  conjecture.  A  compliance  with  this  provision  is,  as  we 
think,  conditio  sine  qua  non." 

§  2200.  Whether,  Where  Bankruptcy  Prevents,  Compliance  Dis- 
pensed with,  or  Levy  Permitted  and  Discharge  Stayed  to  Enable 
Perfecting  of  Priority. — Where  a  priority  or  lien  given  by  a  State  statute 
is  declared  to  be  lost  unless  followed  by  legal  proceedings  within  a  specified 
time,  either  such  condition  subsequent  is  avoided  by  the  bankruptcy,  since 
the  property  involved  is  already  in  the  custody  of  a  court  and  further  legal 
proceedings  are  impossible,^  ^  as,  for  instance,  where  a  landlord  is  prevented 
from  perfecting  his  lien  by  distraint. 

59.  In  re  Burton  Bros.  Mfg.  Co.,  14  Compare  similar  rule  in  regard  to  ex- 
A.  B.  R.  318,  134  Fed.  157  (D.  C.  Iowa).  emptions,  §   1048. 

60.  In  re  Burton  Bros.  Mfg.  Co.,  14  Compare,  inferentially.  In  re  Monroe 
A.  B.  R.  318,  134  Fed.  157  (D.  C.  Iowa).  Lumber   Co.,   34   A.    B.   R.   371    (D.    C. 

Compare,  In  re  Bennett,  18  A.  B.  R.  Miss.),  quoted  and  discussed  at  §  1155, 

330,    153     Fed.     673     (C.     C.    A.     Ky.),  note   57. 

wherein  it  was  held  that  the  particular  61.    In  re  Falls  City  Shirt  Mfg.  Co., 

priority      therein     concerned— for     fur-  3  A.  B.  R.  437,  98  Fed.  593  (D.  C.  Ky.). 

nishing  materials  for  a  manufacturing  But   compare.    In   re    Monroe   Lumber 

concern^did    not     require     recording.  Co.,   34  A.    B.   R.   371    (D.   C.    Miss.), 

Quoted  at  §  1155,  note. 
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In  re  Bishop,  18  A.  B.  R.  635,  153  Fed.  304  (D.  C.  S.  Car.):  "The  court, 
however,  holds  that  inasmuch  as  by  this  action  in  taking  possession  of  the 
property  the  landlord  is  prevented  from  making  an  actual  levy  and  distress, 
that  the  court  will  permit  him  to  present  his  claim  as  a  preferred  claim,  and 
claim  in  priority  what  is  due  to  him  as  landlord." 

Or  perhaps  the  bankruptcy  court  would  permit  the  legal  proceedings  to 
be  taken,  at  least  to  the  extent  necessary  to  perfect  or  maintain  the  lien.^^ 

§  2201.  Whether  Trustee  Can  Perfect  Priority  Claims.— The  trustee 

cannot  perfect  the  claims  of  the  priority  creditors  where  the  State  statutes 
require  further  proceedings.  He  does  not  represent  secured  or  priority 
creditors  except  as  mere  custodian ;  ®^  although  his  seizure  may  incidentally 
afJect  their  rights. 

§  2202.  Relative  Precedence  among  State  Priorities  Preserved. 

— The  relative  priorities  among  the  different  classes  of  claimants  entitled 
to  priorities  under  the  state  law  will  be  preserved;  and  §  64  (b)  (5)  of 
the  Bankruptcy  Act  does  not  level  them  to  equality  among  themselves.®* 

Thus,  the  relative  priorities  of  the  landlord  over  persons  who  have  fur- 
nished material  or  supplies  for  a  manufacturing  concern,  under  the  Ken- 
tucky statute,  are  preserved  in  bankruptcy.®^ 

In  re  Falls  City  Shirt  Mfg.  Co.,  3  A.  B.  R.  437,  98  Fed.  592  (D.  C.  Ky.) :  "The 
effect  of  the  contention  of  the  material  men  here  would  be  that  though  all  the 
creditors  had  liens  created  under  the  laws  of  the  State,  and  though  by  those 
laws  some  of  these  liens  had  priority  over  others,  still  a  proper  interpretation 
of  the  Bankrupt  Act  would  require  a  general  leveling  of  these  liens  to  a  common 
plane,  elevating  some  and  depressing  others,  so  as  to  destroy  all  advantage 
and  all  distinction  given  by  the  State  laws.  It  cannot  be  admitted  that  such 
contention  is  sound.  It  seems  to  the  court  that  it  was  obviously  the  intention 
of  Congress  to  recognize  all  liens  created  under  the  laws  of  the  State,  and  to 
leave  them  precisely  as  it  found  them." 

And,  in  Arkansas,  Georgia  and  Iowa,  and  in  several  other  States  labor 
claims  take  precedence  over  valid  prior  contract  liens  or  landlord's  stat- 
utory liens,  and  are  entitled  to  like  precedence  in  bankruptcy.®® 

62.  Compare,  analogously,  as  to  the  fact  that  by  running  the  bankrupt's 
necessity  of  judgment  against  corpora-  hotel  he  has  permitted  liens  for  sup- 
tion  to  fix  stockholder's  secondary  lia-  plies  to  acquire  precedence  over  the 
bility,  in  some  states.  In  re  Marshall  landlord's  priority  for  rent,  the  land- 
Paper  Co.,  4  A.  B.  R.  468,  103  Fed.  873  lord  having  taken  no  steps  to  cause  the 
(C.  C.  A.  Mass.).  Also,  see  ante,  hotel  to  be  shut,  compare,  ruling  in 
"Staying  Discharge  and  Permitting  Pennsylvania,  In  re  Bayley,  33  A.  B. 
Creditor  to  Take  Judgment  to  Fix  Lia-  R.  249  (D.  C.  Pa.). 

bility  on  Surety,"  §  1524.  Right   of   Distraint   in   Pennsylvania 

63.  Analogously,  Goldman  v.  Smith,  Not  Superior  to  Execution  Lien. — In 
2  A.  B.  R.  104  (Ref.  Ky.).  re  DeLancey  Stables  Co.,  23  A.  B.  R. 

64.  In  re  Riehl,  29  A.  B.  R.  613,  200  406,  170  Fed.  860  (D.  C.  Pa.). 

Fed.  455  (D.  C.  Md.) ;  Compare,  infer-  66.     Instance,     Chauncey     v.    Dyke 

entially,  In  re  Yoke  Vitrified  Brick  Co.,  Bros.,  9  A.   B.   R.  444,  119   Fed.   1   (C. 

25   A.    B.    R.   18,   180   Fed.   235    (D.    C.  C.  A.  Ark.) ;  In  re  Erie  Lumber  Co.,  17 

Kans.).  A.  B.  R.  698  (D.  C.  Ga.);  In  re  Oconee 

65.  But  the  trustee  may  not  be  sur-  Mill  Co.,  6  A.  B.  R.  475,  109  Fed.  866 
charged  by  the  landlord  because  of  the  (C.  C.  A.  Ga.). 
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Instance,  In  re  Byrne,  3  A.  B.  R.  270,  97  Fed.  763  (D.  C.  Iowa):  "It  thus  ap- 
pears that,  under  the  laws  of  this  State,  when  an  insolvent  estate  is  being  closed 
up  through  the  medium  of  a  receiver,  trustee,  or  assignee,  the  wages  due  em- 
ployees, up  to  the  amount  of  $100  to  each  person,  for  work  done  within  ninety 
days  next  preceding  the  seizure  by  judicial  process,  or  the  transfer  to  the  re- 
ceiver, trustee  or  assignee  of  the  property  of  the  insolvent,  will  be  given  pref- 
erence in  order  of  payment  over  contract  liens  existing  thereon;  and  the  same 
preference  must  be  given  to  wages  due  employees  over  liens  created  by  statute, 
such  as  the  landlord's  claim  on  behalf  of  Runyan." 

§  2203.  Where  Both  State  Law  and  Bankrupt  Act  Give  Priority 
to  Same  Class,  Bankrupt  Act  Excludes  State  Law. — Where  both  a 
State  law  and  the  Bankruptcy  Act  give  priority  to  the  same  class  of  debts, 
the  Bankrupt  Act  not  only  controls  the  State  law  in  the  case  of  absolute 
conflict  between  the  two,  but  by  its  express  regulation  of  these  priorities, 
excludes  the  state  law  altogether.^^ 

In  re  Crown  Point  Brush  Co.,  39  A.  B.  R.  647,  300'  Fed.  883  (D.  C.  N.  Y.) ;  - 
"Hence,  the  fact  that  in  dealing  with  workmen,  clerks,  traveling  or  city  salesmen 
and  servants  the  State  law  may  be  broader  and  more  liberal  than  the  Bankruptcy 
Act  is  no  warrant  for  enlarging  the  priority  given  those  classes  by  the  Bank- 
ruptcy Act.  The  claimants  here  allege  they  belong  to  one  of  the  classes- 
workmen,  clerks,  or  servants.  The  Bankruptcy  Act  gives  priority  to  each  of 
those  classes;  and  hence  the  Bankruptcy  Act  itself  controls  the  decision  of  this 
case,  whatever  the  State  court  may  have  held  as  to  the  breadth  and  scope  of 
the  statutes  of  the  State  giving  priority  to  the  same  classes." 

Thus,  where  the  priority  claimants  under  the  state  statute  would  also  fall 
within  the  class  of  "Workmen,  clerks,  salesmen  or  servants"  as  the  tenns  are 
used  in  the  Bankruptcy  Act,  the  provisions  of  the  Bankruptcy  Act  will  pre- 
vail over  those  of  the  State  statute,  the  specific  words  of  the  Bankruptcy  Act 
taking  out  of  its  general  words  the  subjects  specified  and  confining  them 
within  the  limits  mentioned.^* 

In  re  Rouse,  Hazard  &  Co.,  1  A.  B.  R.  334,  91  Fed.  96  (C.  C.  A.  Ills.):  "In 
the  first  subdivision  Congress  addresses  itself  to  the  subject  of  labor  claims, 
and  particularly  provides  that  all  wages  that  have  been  earned  within  three 
months  before  the  date  of  the  commencement  of  proceedings  in  bankruptcy, 
not  to  exceed  $300  to  each  claimant,  shall  be  awarded  priority  of  payment. 
If  recognized,  it  must  be  assumed,  the  various  provisions  of  law  in  the  several 
States  with  respect  to  the  subject.     It  found  them  not  to  be  in  harmony,  and  in 

67.  In  re   McDavid  Lumber   Co.,  27       gously.  In  re  Daniels,  6  A.  B.   R.  699, 

A.  B.  R.  39,  190  Fed.  97  (D.  C.  Fla.) ;  110  Fed.  745  (D.  C.  R.  I.);  contra.  In 
compare,  on  the  facts  where  state  law  re  Laird  (In  re  Coe-Powers  &  Co.),  6 
gave  six  months  instead  of  three  A.  B.  R.  1,  109  Fed.  550  (C.  C.  A. 
months.  In  re  Yoke  Vitrified  Brick  Co,,  Ohio),  disapproved  in  In  re  Slomka,  9 
35  A.  B.  R.  18,  180  Fed.  335  (D.  C.  A.  B.  R.  635,  133  Fed.  630  (C.  C.  A.  N. 
Kans.) ;  obiter,  In  re  Cress-McCormick  Y.),  and  apparently  receded  from  in 
Co.,  35  A.  B.  R.  464  (Ref.  Miss.).  Smith  v.   Motley,   17  A.   B.   R.   865    (C. 

68.  But  compare.  In  re  Gerson,  1  A.  C.   A.    Ohio),   but   explained   and  reaf- 

B.  R.  351  (Ref.  Penn.).  Compare,  to  firmed  in  In  re  Bennett,  18  A.  .B.  R. 
same  general   effect.   Smith  v.   Motley,       330,   153   Fed.  673   (C.  C.  A.   Ohio). 

17  A.  B.  R.  865  (C.  C.  A.  Ohio);  analo- 
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some  States,  as  notably  Illinois,  the  laws  upon  that  subject  not  to  be  con- 
sistent with  each  other.  It  found  limitation  as  to  time  diflferent  in  the  dif 
ferent  States.  It  found  that  in  some  of  the  States  priority  of  payment  was  un- 
limited as  to  amount,  and  in  some  of  the  States  limited  to  so  small  a  sum  as 
$50.  With  this  divergence  within  its  knowledge,  the  Congress  spoke  to  the 
subject  specially  and  particularly,  and  limited  the  amount  to  $300,  and,  as  to 
time,  to  wages  earned  within  three  months  before  the  commencement  of  pro- 
ceedings. Can,  then,  the  subsequent  provision  of  the  law  following  immediately 
thereafter  allowing  priority  of  payment  for  all  debts  owing  to  any  person  whc 
by  the  laws  of  the  State  or  the  United  States,  is  entitled  to  priority,  be  held 
to  enlarge  the  prior  provisions  so  that  the  statute  should  be  read  that  in  any 
event  the  laborer  should  be  entitled  to  priority  of  payment  in  respect  of  wages 
earned  within  three  months  prior  to  proceedings  and  in  amount  not  exceeding 
$300,  and  that  wherever  the  laws  of  the  State  of  the  residence  of  the  bankrupt 
grant  the  laborer  priority  of  payment  without  limit  as  to  time  or  amount,  or 
imposes  a  limit  in  excess  of  that  imposed  by  the  Bankrupt  Act,  he  shall  be  en- 
titled to  a  further  priority  in  payment  according  to  the  law  of  the  particular 
State.  We  think  not.  It  is  not  to  be  supposed — unless  the  language  of  the  act 
clearly  so  speaks — that  Congress  intended  that  in  the  administration  of  the 
act  there  should  be  a  marked  contrariety  in  the  priority  of  payment  of  labor 
claims  dependent  upon  locality.  It  is  an  elementary  principle  of  construction 
that  where  there  are  in  one  act,  or  in  several  acts  contemporaneously  passed, 
specific  provisions  relating  to  a  particular  subject,  they  will  govern  in  respect 
to  that  subject  as  against  general  provisions  contained  in  the  same  act.  Suther- 
land on  Statutory  Construction,  §  158." 

In  re  Slomka,  9  A.  B.  R.  635,  122  Fed.  630  (C.  C.  A.  N.  Y.) :  "If  by 
the  State  law  the  debts  were  within  the  general  description  of  clause  5,  we  are 
of  opinion  that  the  clause  would  not  apply  and  that  the  terms  of  clause  4 
supply  the  exclusive  rule  for  determining  what  debts  for  wages  are  entitled 
to  priority.  No  principle  of  statutory  construction  is  better  settled  than  that 
which  displaces  the  application  of  general  provisions  to  a  particular  subject 
when  there  are  specific  provisions  applicable  to  it  in  the  same  act.  The  sub- 
ject of  claims  for  wages  is  specifically  regulated  by  clause  4,  and  its  provi- 
sions express  the  particular  intent  of  Congress  regarding  priority  of  such 
claims.  As  these  confine  the  priority  to  wages  earned  within  the  three  months 
before  the  commencement  of  the  bankruptcy  proceedings,  debts  like  the  pres- 
ent are  not  included.  We  agree  upon  this  question  with  the  decision  of  the 
Circuit  Court  of  Appeals  for  the  Seventh  Circuit,  In  re  Rouse,  Hazard  &  Co., 
1  Am.  B.  R.  334,  91  Fed.  Rep.  96,  and  for  the  reasons  which  are  so  satisfactorily 
stated  in  the  opinion  in  that  case.  We  have  given  due  consideration  to  the  de- 
cision by  the  Circuit  Court  of  Appeals  for  the  Sixth  Circuit,  In  re  Laird,  6 
Am.  B.  R.  1,  109  Fed.  550,  but  we  are  unable  to  regard  it  as  correct." 

In  re  Shaw,  6  A.  B.  R.  501,  109  Fed.  783  (D.  C.  Penn.) :  "I  agree  with  the 
correctness  of  this  ruling  (In  re  Rouse,  Hazard  &  Co.)  which,  indeed,  seems  to 
me  to  be  scarcely  susceptible  of  doubt.  Paragraph  4  deals  specifically  with 
the  allowance  of  claims  for  wages;  and,  while  it  is  true  that  wages  might  be  in- 
cluded under  the  general  word  'debts,'  used  in  paragraph  5,  thus  to  include 
them  would  violate  a  well  known  rule  of  statutory  construction.  Having  been 
specifically  "dealt  with  in  the  paragraph  immediately  preceding,  it  is  almost  in- 
credible that  Congress  should  straightway  proceed  to  deal  with  them  again 
in  a  different  fashion.  To  declare  that  they  are  included  under  the  words  'debts' 
would  be  either  to  strike  paragraph  4  out  of  the  act  entirely,  or  to  furnish  two 
conflicting  rules  for  deciding  how  much  should  be  allowed  to  a  claim  for  wages 
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in  priority.  The  result,  of  course,  would  be  that  a  claimant  could  select  which- 
ever paragraph  gave  him  the  larger  sum.  I  need  scarcely  say  that  such  a  result 
does  not  furnish  a  rule  of  decision,  and  could  only  be  accepted  in  case  the  lan- 
guage used  by  Congress  forbade  any  other  construction.  The  ordinary  and  nat- 
ural construction  is,  I  think,  that  paragraph  4  has  to  do  with  wages,  and  para- 
graph 5  has  to  do  with  other  debts  entitled  to  priority." 

Impliedly,  In  re  Wright,  2  A.  B.  R.  593,  60O,  95  Fed.  807  (D.  C.  Mass.,  at^ 
firmed  sub  nom.  In  re  Worcester  Co.,  4  A.  B.  R.  496,  102  Fed.  808):  "In  re 
Rouse,  Hazard  &  Co.,  33  C.  C.  A.  356,  91  Fed.  96  (1  Am.  B.  R.  234),  it  was 
held  that  a  claim  for  labor  performed  more  than  three  months  before  the  bank- 
ruptcy proceedings,  and  entitled  to  priority  under  the  insolvent  laws  of  the 
State,  was  not  entitled  to  priority  under  the  Bankrupt  Law;  but  the  decision 
was  rested  solely  upon  the  ground  that  the  specific  provisions  of  the  Bankrupt 
Act  concerning  labor  claims  were  intended  to  override  the  provisions  relating 
to  wages  made  by  the  State  statute.  That  the  exemption  accorded  by  the 
State  statute  would  have  been  valid  in  the  absence  of  the  express  provisions 
of  the  Bankrupt  Act  concerning  wages  was  conceded.  The  Bankrupt  Act 
makes  no  such  specific  provision  for  debts  due  to  States,  Counties,  and  munic- 
ipalities, and  hence,  by  reference,  adopts  the  statute  of  Massachusetts  as  part 
of  its  own  provisions." 

In  re  Lewis,  4  A.  B.  R.  51,  99  Fed.  935  (D.  C.  Mass.):  "It  has  been  held 
that  State  Laws,  giving  priority  to  wages,  though  included  in  the  terms  of 
§  64b,  cl.  5,  are  yet  ineffectual,  because  the  whole  matter  of  wages  is  dealt  with 
and  regulated  by  §  64b,  cl.  4.  *  *  *  In  other  words,  although  the  laws  of 
a  State  giving  priority  to  certain  debts  are  by  §  64b,  cl.  5,  introduced  into 
the  scheme  of  the  present  Bankrupt  Act,  yet  such  State  laws  are  so  introduced 
only  so  far  as  the  debts  to  which  they  give  priority  are  not  expressly  dealt 
with  as  to  priority  in  the  Bankrupt  Act  itself.  Where  both  a  State  law  and 
the  Bankrupt  Act  give  priority  to  the  same  class  of  debts,  the  Bankrupt  Act 
not  only  controls  the  State  law  in  the  case  of  absolute  conflict  between  the  two, 
but,  by  its  express  regulation  of  these  priorities,  excludes  the  State  law  al- 
together." 

Obiter,  In  re  Jones,  18  A.  B.  R.  214,  151  Fed.  108  (D.  C.  Mich.):  "It  would 
also  no  doubt  apply  to  bankrupt  estates,  but  for  the  fact  that  the  Bankrupt  Act 
contains  express  provisions  on  the  subject  of  preferences  for  labor  debts  which 
override  the  provision  of  the  statute  law." 

§  2204.  Landlord's  Priorities. — In  the  event  of  the  impounding  of 
an  insolvent  debtor's  assets,  in  several  states  the  landlord  is  entitled  to 
priority  of  payment  therefrom,  to  a  certain  extent,  varying  in  the  different 
states.  The  question  arises,  however,  whether,  in  most  instances,  it  is  not 
a  specific  lien  on  the  tenant's  goods  that  the  landlord  possesses,  rather  than 
a  mere  claim  for  priority.*^ 

Thus,  the  landlord  in  Delaware  is  entitled  to  priority  of  payment  out  of 
the  proceeds  of  property  seized  from  the  tenant's  premises  by  legal  pro- 
ceedings and  is  so  entitled  to  priority  under  §64(b)    (S);'^"    likewise,  in 

69.    See  discussion,  ante,  §§  663,  664,  also,  compare.  In  re  Bishop,  18  A.   B. 

665,   1160,   1437,   1444,   2188;   also,   com-  R.  635,  153  Fed.  304   (D.  C.  S.  Car.), 
pare.   In  re   Consumers   Coffee   Co.,   18  70.    In   re   Mitchell,  8  A.   B.   R.   335, 

A.  B.  R.  500,  151  Fed.  933  (D.  C.  Pa.);  116   Fed.   87    (D.    C.   Del.). 
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Pennsylvania,''^  in  Louisiana,''^  and  in  Kentucky/^^  but  in  Kentucky  not 
for  future  rent  after  bankrupteyJ^  And  he  has  priority  or  rather  a  lien, 
in  Iowa,''*  although  in  Iowa  it  is  waived  by  the  taking  of  a  mortgage  and 
the  commingling  of  rent  with  other  paymentsJ^ 

Likewise,  the  landlord  has  priority  in  West  Virginia;'®  and  his  priority 
takes  precedence  of  all  liens  created  after  the  beginning  of  the  tenant's 
term,  and  whether  distress  warrant  be  issued  or  not.'''' 

But  in  Maryland  he  is  not  entitled  to  priority  unless  he  distrain  before 
bankruptcy.''* 


71.   Wilson  V.  Penna.  Trust  Co.,  8  A. 

B.  R.  169,  114  Fed.  743  (C.  C.  A.  Pa.); 
In  re  Duble,  9  A.  B.  R.  131,  117  Fed. 
795  (D.  C.  Pa.);  In  re  Hayward,  IS 
A.  B.  R.  364,  130  Fed.  720  (D.  C. 
Pa.);  In  re  Gerson,  3  A.  B.  R.  170 
(D.  C.  Pa.);  In  re  Goldstein,  2  A.  B. 
R.  603  (Ref.  Pa.),  even  for  rent  in  ad- 
vance. In  re  Hoover,  7  A.  B.  R.  330, 
113  Fed.  136  (D.  C.  Pa.);  In  re  Belk- 
nap, 13  A.  B.  R.  326,  129  Fed.  646  (D. 

C.  Penna.) ;  In  re  Lines,  13  A.  B.  R. 
318,  133  Fed.  803  (D.  C.  Pa.);  compare, 
In  re  Ruppel,  3  A.  B.  R.  333,  97  Fed. 
778  (D.  C.  Pa.).  But  compare.  In  re 
Whealton  Restaurant  Co.,  16  A.  B.  R. 
294,  143  Fed.  921  (D.  C.  Pa.). 

In  re  Ketterer  Mfg.  Co.,  30  A.  B.  R. 
694,  163  Fed.  583  (D.  C.  Pa.);  compare, 
In  re  Consumers  Coffee  Co.,  18  A.  B. 
R.  500,  151  Fed.  933  (D.  C.  Pa.);  In  re 
Morris,  19  A.  B.  R.  781,  156  Fed.  597 
(D.  C.  Pa.) ;  compare,  In  re  Piano 
Forte  Mfg.  Co.,  20  A.  B.  R.  899,  163 
"Ted.  413  (D.  C.  Pa.);  In  re  Pittsburg 
Drug  Co.,  30  A.  B.  R.  227,  164  Fed.  483 
(D.  C.  Pa.);  compare,  In  re  'West 
Paper  Co.,  30  A.  B.  R.  660,  163  Fed.  110 
(C.  C.  A.  Pa.);  instance.  In  re  De- 
Lancey  Stables  Co.,  32  A.  B.  R.  406, 
170  Fed.  860  (D.  C.  Pa.);  In  re  Keith- 
Gara  Co.,  39  A.  B.  R.  466,  203  Fed.  585 
(D.  C.  Pa.). 

No  lien  for  rent  nor  priority  to  land- 
lord in  Pennsylvania  out  of  proceeds 
of  sale  of  liquor  license,  such  property 
not  being  subject  to  distraint  nor  exe- 
cution. In  re  Myers,  4  A.  B.  R.  536, 
102  Fed.  869  (D.  C.  Pa.). 

Exempt  property:  Landlord's  lien: 
Without  levy  the  landlord  is  entitled  to 
his  lien  in  Pennsylvania,  at  the  hands 
of  the  bankruptcy  court  even  though 
the  property  is  otherwise  exempt — ex- 
emptions being  waived  in  the  lease.  In 
re  Sloan,  14  A.  B.  R.  438,  135  Fed.  873 
(D.  C.  Pa.). 

Covenant  that  on  default  of  one  in- 
stallment, all  become  due,  causes  all 
rent  to  become  entitled  to  the  priority. 
In  re  Pittsburg  Drug  Co.,  30  A.  B.  R. 
227   164  Fed.  482  (D.  C.  Pa.);  but  if  the 


landlord  stands  by  and  permits  a  sale 
m  bulk  of  all  fixtures,  etc.,  and  accepts 
purchaser  as  tenant,  etc.,  he  will  not  be 
allowed  priority  out  of  the  commingled 
proceeds,  Vollmer  v.  McFadgen,  20  A. 

B.  R.  540,  161  Fed.  914  (C.  C.  A.  Pa., 
affirming  In  re  McFadgen,  19  A.  B.  R. 
481,  156  Fed.  715);  also.  In  re  McFad- 
gen, 19  A.  B.  R.  481,  156  Fed.  715   (D. 

C.  Pa.). 

Payment  of  Taxes  and  Water  Rent. — 
Payment  of  taxes  and  water  rent,  etc., 
where  made  part  of  the  rent  are  in- 
cluded in  the  lien,  if  definite.  McCann 
V.  Evans,  26  A.  B.  R.  47,  185  Fed.  93 
(C.  C.  A.  Pa.).  But  not  where  the 
covenant  to  pay  the  water  tax  is  sepa- 
rate and  not  a  part  of  the  rent.  In  re 
Family  Laundry  Co.,  37  A.  B.  R.  517, 
193  Fed.  397   (D.  C.  Pa.). 

72.  In  re  Meyer  &  Bleuler,  28  A.  B. 
R.  17,  195  Fed.  653  (D.  C.  La.);  Car- 
riage Co.  V.  Solanas,  6  A.  B.  R.  331,  108 
Fed.  533  (D.  C.  La.). 

But  the  lien  does  not,  in  Louisiana, 
at  any  rate,  cover  rent  accruing  after 
legal  levy  since  the  chattels  are  held 
no  longer  to  be  on  the  premises  by  the 
owner's  consent.  Carriage  Co.  v.  So- 
lanas, 6  A.  B.  R.  331,  108  Fed.  533  (D. 
C.  La.). 

72a.  In  re  Falls  City  Shirt  Mfg.  Co., 
3  A.  B.  R.  437,  98  Fed.  593  (D.  C.  Ky.) ; 
In  re  Byrne,  3  A.  B.  R.  268,  97  Fed.  762 
(D.  C.  Ky.). 

73.  In  re  Jefferson,  2  A.  B.  R.  208,  93 
3'ed.  948  (D.  C.  Ky.). 

74.  In  re  Byrne,  3  A.  B.  R.  368,  97 
Fed.  763  (D.  C.  Ky.) ;  In  re  Hersey,  32 

A.  B.  R.  860,  171  Fed.  1001  (D.  C. 
Iowa). 

75.  In  re  Wolf,  3  A.  B.  R.  558,  98 
Fed.  74  (D.  C.  Iowa). 

76.  In  re  Mclntyre,  16  A.  B.  R.  80, 
143  Fed.  593   (D.  C.  W.  Va.). 

77.  In  re  Mclntyre,  16  A.  B.  R.  '80, 
143  Fed.  593  (D.  C.  W.  Va.). 

78.  In  re  Chaudron  &  Peyton,  34  A. 

B.  R.  811,  180  Fed.  841  (D.  C.  Md.,  dis- 
approving In  re  Rose,  20  Fed.  Cases 
1176). 
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In  Alabama  the  landlord  has  a  lien  for  all  future  accruing  rent  under  a 
lease,  extending  even  to  personal  property  sold  at  retail,  and  he  will  be 
entitled  to  an  equitable  lien  on  the  proceeds  where  the  selling  at  retail  is 
without  his  knowledges'^^  but  the  lien  on  the  proceeds  is  an  equitable  lien 
and  where  the  trustee  in  bankruptcy  sells  the  lease  and  the  purchaser  gives 
a  sufficient  bond,  the  landlord  may  be  relegated  to  the  purchaser.*" 

Likewise,  in  South  Carolina,  the  landlord  has  the  old  common-law  right 
of  distraint,  but  since  the  bankruptcy  prevents  levy  thereof,  such  levy  is 
considered  as  dispensed  with.^^ 

Similarly,  the  landlord  has  priority  in  Texas  for  rent  due  and  becoming 
due  for  the  current  contract  year,  and  this  priority  will  be  respected  in 
bankruptcy, *2 

The  landlord  is  entitled  to  priority  by  way  of  lien  in  Georgia.*^ 

The  costs  and  expenses  of  sale  and  oqly  such  may  first  be  deducted  from 
the  proceeds  of  sale  before  payment  of  the  lien.*^^ 

§  2205.  Priorities  for  Furnishing  Supplies  and  Materials  for 
Manufacturing  Establishments :  Fiduciary  Debts  as  Guardian :  Com- 
munity Property  of  Husband  and  Wife,  etc. — There  are  various  other 
claimants  entitled  to  priority  on  the  distribution  of  an  insolvent's  estate  un- 
der state  law,  whose  rights  have  been  passed  upon  in  bankruptcy.  Thus  have 
been  considered  the  priority  of  those  furnishing  materials  or  supplies  for 
manufacturing  establishments  in  various  states ;  **  and  the  effect  of  ac- 
cepting a  note  therefor,®^  and  of  an  assignment  of  the  claim.*^ 

A  fiduciary  debt  due  from  the  bankrupt  as  guardian  in  Kentucky  is 
entitled  by  statute  to  priority  of  payment  on  distribution  regardless  of  in- 
ability to  trace  the  trust  funds,  and  it  has  the  same  priority  in  bankruptcy ;  *'' 

79.  In  re  Varley  &  Bauman  Co.,  26  L.  Co.,  33  A.  B.  R.  643,  175  Fed.  635 
A.  B.  R.  104,  188  Fed.  761  (D.  C.  Ala.).       (D.  C.  Ga.). 

80.  In  re  Varley  &  Bauman   Co.,  36  83a,    Compare   ante,   §   1993. 

A.  B.  R.  104,  188  Fed.  761  (D.  C.  Ala.).  84.    In  re  West  Norfolk  Lumber  Co., 

Landlord's  Lien,   on  Sale  of   Lease-  7   A.    B.   R.    648,   113   Fed.   767    (D.    C. 

hold— When     Landlord    Relegated    to  Va.);  Mott  v.  Wissler  Mfg.  Co.,  14  A. 

Rights   Against   Purchaser  in   Lieu   of  B.  R.  331,  135  Fed.  697  (C.  C.  A.  Va.); 

Lien  or  Proceeds  of  Sale  of  Property  In  re  Falls  City  Shirt  Mfg.  Co.,  3  A.  B. 

on   Premises. — In   one   case   the   court,  R.  437,  98  Fed.  593  (D.  C.  Ky.);  In  re 

under  the  circumstances  of  the  case,  de-  Bennett,  18  A.  B.  R.  330,  153  Fed.  673 

nied.  the  landlord  payment  of  his  lien  .  (C.  C.  A.  Ky.,  affirming  18  A.  B.  R.  847, 

out  of  the  proceeds  of  the  sale  of  the  153    Fed.    673) ;    In    re  Starks-Ullman 

personal  property  on  the  premises,  and  Saddlery  Co.,  33  A.  B.  R.  596,  171  Fed. 

relegated  him  to  his  rights  against  the  834    (C.    C.    A.    Ky.).      Compare    (lien, 

purchaser  of  the  leasehold.     In  re  Var-  however,  and  not  a  ''priority"),   In  re 

ley  &  Bauman,   36  A.  B.    R.   104,    188  Monroe  Lumber  Co.,  34  A.   B.  R.  371 

Fed.  761  (D,  C.  Ala.).  (D.   C.   Miss.),  quoted  at  §  1155,  note. 

81.  In  re  Bishop,  18  A.  B.  R.  635,  153  85.  In  re  Bennett,  18  A.  B.  R.  330, 
Fed.  304  (D.  C.  S.  Car.),  quoted  at  §  153  Fed.  673  (C.  C.  A.  Ky.  App.,  18  A. 
3300.  B.  R,  847,  153  Fed.  673). 

82.  Martin  v.  Orgain,  23  A.  B.  R.  86.  In  re  Bennett,  18  A.  B.  R.  320, 
454,  174  Fed.  773   (C.   C.  A.  Tex.).  153  Fed.  673  (C.  C.  A.  Ky.). 

83.  In  re  Burns,  33  A.  B.  R.  643,  175  87.  In  re  Crow,  7  A.  B.  R.  545,  116 
Fed.  633  (D.  C.  Ga.).    See,  In  re  V.  D.  Fed.  110  (D.  C.  Ky.). 
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but  not  so  in  Michigan,  because  it  is  not  conferred  as  a  general  right  of 
priority  there.^* 

Again,  the  bankruptcy  law  preserves  the  priority  of  community  cred- 
itors upon  community  property  of  husband  and  wife,  where  that  species 
of  property  right  exists.^* 

It  has  been  held  that  because  the  peculiar  laws  of  Louisiana  permit  an 
insolvent  husband  to  pay  back  the  "dation  en  paiement"  to  his  wife,  such 
payment  not  being  considered  fraudulent,  therefore  such  payment  is  good 
in  bankruptcy  though  made  within  the  four  months,  as  being  a  "priority" 
under  §  64  (b)  (S).^''  But  such  use  of  the  term  ''priority"  is  unwarranted. 
"Priority"  doubtless  means  simply  a  right  to  payment  before  others  out  of 
an  insolvent's  estate  upon  its  seizure  and  distribution.  This  case  seems  to 
have  been  either  a  clear  case  of  "preference"  under  §  60  although  not  a 
"fraudulent"  transfer;  or,  perchance,  it  should  be  considered  rather  as  the 
recognition  of  a  species  of  "dower"  right. 

Division  4. 

Dividends  to  General  Creditors. 

§  2206.  Dividends  to  General  Creditors. — Whatever  is  left  after 
costs,  expenses  and  priority  claims  have  been  paid  in  full,  is  to  be  paid  in 
dividends  of  equal  percentum  to  general  creditors. ^^ 

§  2207.  To  Be  Paid  in  Two  Dividends.— The  fund  thus  left  for  gen- 
eral creditors  is  to  be  divided  into  not  less  than  two  dividends : 

The  first  dividend  must  not  exceed  half  of  what  would  be  left  for  gen- 
eral creditors,  after  payment  of  costs  and  priority  claims  and  after  making 
allowance  for  costs,  expenses  and  priority  claims  that  probably  will  there- 
after be  allowed. 

The  final  dividend  is  not  to  be  declared  until  three  months  after  the 
first  dividend  shall  have  been  declared. ^^ 

88.  In  re  Jones,  18  A.  B.  R.  206  (D.  re  Hinckel  Brewing  Co.,  10  A.  B.  R. 
C.  Mich.).  C92,  124  Fed.  702  (D.  C.  N.  Y.);  In  re 

89.  In  re  Chavez,  17  A.  B.  R.  641,  149  Muhlhauser,  9  A.  B.  R.  80  (Ref.  Ohio) ; 
Fed.  73  (C.  C.  A.  N.  Mex.) :  Here,  In  re  Coffin,  2  A.  B.  R.  344  (Ref.  Tex.) ; 
however,  the  question  again  arises  as  In  re  Gerson,  2  A.  B.  R.  352  (Ref.  N. 
to  whether  this  is  a  right  of  priority  Y.) ;  In  re  Barber,  3  A.  B.  R.  306,  97 
merely  or  a  lien.  Fed.  547  (D.  C.  Minn.).     Compare,  In 

90.  Gomila  v.  Wilcombe,  18  A.  B.  R.  re  Goldsmith,  9  A.  B.  R.  419,  118  Fed. 
147,  151  Fed.  470  (C.  C.  A.  La.).    Com-  763   (D.  C.  Tex.). 

pare,   ante,  §   3188.  Preferred  and  Secured  Creditors,  on 

91.  Bankr.  Act,  §'  65  (a) :  "Dividends  Surrender. — A  creditor  who  surrenders 
of  an  equal  per  centum  shall  be  de-  a  security  held  by  him  and  proves  his 
clared  and  paid  on  all  allowed  claims,  claim  as  an  unsecured  one,  is  to  be 
except  such  as  have  priority  or  are  se-  considered  a  general  creditor  in  this 
cured."  respect.     Lacy  v.  Citizens  Bank,  28  A. 

Meaning  of  Dividends  as  Construed  B.  R.  433,  198  Fed.  484  (C.  C.  A.  Mo.), 

before    Amendment    of    1903.— As    to  92.    Bankr.  Act,  §  65    (b)    added    by 

meaning  of  word  "dividends"  as  a  basis  amendment  of  1903:     "Provided,  That 

for  figuring    the    commissions    of    the  the    first    dividend     shall     not    include 

"referee  and  trustee  under  the  law  be-  more   than    fifty    per    centum    of    the 

fore   its   amendment  in   1903,   see:     In  money  of  the   estate  in  excess  of  the 
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And  the  final  dividend  may  be  declared,  if  the  facts  warrant  it,  four 
months  after  adjudication.^* 

§  2208.  Purpose  of  Two  Dividends  Protection  of  Dilatory  Cred- 
itors.— This  provision  and  the  preceding  provision  were  introduced  by 
the  amendment  of  1903.  It  had  been  found  that  the  efforts  of  Congress 
to  have  bankruptcy  proceedings  expeditious  had  resulted  in  some  instances 
in  the  estate  being  paid  out  too  rapidly,  so  that  frequently  creditors  who 
happened  for  some  cause  or  other  to  be  delayed  in  filing  their  claims,  were 
left  out.  For  this  reason  Congress  prescribed  that  where  there  was  a 
fund  for  distribution  to  general  creditors  there  should  always  be  at  least  ■ 
two  dividends  made  of  it  and  that  there  should  be  at  least  three  months 
between  the  first  and  last  one.  However,  owing  to  the  peculiar  wording 
of  the  amended  act,  there  is  no  hindrance  to  the  declaration  of  a  second 
dividend,  provided  it  be  not  a  "final"  dividend,  within  a  few  days  after 
the  first  dividend;  nor  is  there  anything  to  prevent  such  second  dividend 
absorbing  almost  all  the  remaining  fund.  All  that  is  requisite  is  that  the 
final  dividend  be  not  declared  until  three  months  after  the  first  dividend. 

Not  only  claims  already  allowed  but  those  to  be  allowed  are  to  be  taken 
into  account  in  arriving  at  the  proper  dividend  to  be  declared  for  the  first 
dividend. 

§  2209.  First  Dividend. — The  first  dividend  must  be  declared  within 
thirty  days  after  the  adjudication  if  there  is  money  in  the  estate  and  if 
the  money  is  enough  to  pay  five  per  cent,  on  claims  already  allowed  after 
deducting  costs  and  other  priority  claims.^* 

§  2210.  Dividends  within  Thirty  Days  after  Adjudication  Re- 
quired Only  Where  Money  in  Estate. — Of  course,  if  the  assets  have  not 
been  converted  into  money,  the  rule  that  the  first  dividend  must  be  paid 
within  thirty  days  after  the  adjudication  does  not  apply.  It  only  applies 
where  the  assets  have  been  converted  into  money,  in  whole  or  in  part,  in 
time  for  such  dividend  to  be  declared  within  thirty  days  after  the  adjudica- 

amount    necessary    to    pay    the    debts  94.    Bankr.  Act,  §  65  (b) :     "The  first 

which  have  priority  and  such  claims  as  dividend  shall  be  declared  within  thirty 

probably   will   be   allowed:     And    pro-  days    after      the    adjudication,    if    the 

vided  further:     That  the  final  dividend  money  of  the  estate  in  excess   of  the 

shall    not    be    declared    within     three  amount  necessary    to    pay    the    debts 

months  after  the  first  dividend  shall  be  which  have  priority  and  such  claims  as 

declared."  have  not  been,  but  probably  will  be,  al- 

93.    In  re  Eldred,  19  A.  B.  R.  53,  155  lowed  equals  five  per  centum  or  more 

Fed.   686    (D.    C.   N.   Y.),   quoted   at   §  of  such  allowed  claims.    Dividends  sub- 

3214.  sequent  to   the  first  shall  be   declared 

No  Withholding  of  Creditor's  Divi-  upon  like  terms  as  the  first  and  as  often 

dend  Because  of  Misconduct  Towards  as  the  amount  shall  equal  tan  per  cen- 

Purchaser. — Where    a    creditor   repudi-  tum  or  more  and  upon  closing  the  es- 

ates  agreement  with  a  purchaser  of  the  tate.       Dividends     may    'b&     declared 

assets,  nevertheless-  his   dividends  may  oftener    and    in    smaller    proportion    if 

not  be  withheld.     In  re  Augusta  Pot-  the  judge  shall  so  order." 

tery  Co.,  31  A.  B.  R.  64,  163  Fed.  1011  Also,  see  In  re  Eldred,  19  A.  B.  R. 

(D.  C.  W.  Va.).  53,  155  Fed.  686  (D.  C.  N.  Y.), 
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tion;  as,  for  instance,  where  the  estate  already  has  been  converted  into 
money  by  an  assignee  or  receiver  in  the  state  court  who  has  been  obliged  to 
turn  over  the  proceeds  to  the  bankruptcy  trustee;  also,  where  the  assets 
have  been  sold  by  the  bankruptcy  receiver  or  trustee,  as  perishable  property. 

§  2211.  Subsequent  Dividends. — Dividends  subsequent  to  the  first  are 
to  be  declared  upon  like  terms  as  the  first  and  as  often  as  the  amount  equals 
ten  per  cent,  or  more  and  upon  closing  the  estate. 

Dividends  may  be  declared  oftener  and  in  smaller  proportions  if  the 
judge  shall  so  order. 

It  has  been  held  that  a  meeting  of  creditors  to  declare  a  final  dividend 
may  be  combined  with  a  final  meeting.®^ 

§  2212.  Dividends  Need  Not  Be  Returned  because  of  Filing  of 
Subsequent  Claims. — Dividends  once  paid  out  need  not  be  returned  be- 
cause of  the  filing  of  subsequent  claims  that  would  have  prevented  the 
declaring  of  so  large  a  dividend  had  they  been  allowed  beforehand.^^ 

§  2213.  Claims  Subsequently  Filed,  to  Receive  Prior  Dividends 
before  New  Dividend  Declared. — ^Creditors  filing  claims,  or  having 
claims  allowed,  after  the  declaration  of  one  dividend  are  entitled  to  that  div- 
idend first  before  another  dividend  is  declared  to  all  creditors. ^'^ 

§  2214.  Need  Not  Retain  Funds  until  Expiration  of  Year's  Limita- 
tion for  Proving  Claims. — Because  creditors  are  not  prohibited  from 
proving  claims  until  the  expiration  of  a  year  after  the  adjudication,  does 
not  require  the  trustee  to  hold  the  funds  until  the  expiration  of  the  year, 
nor  does  it  prevent  the  closing  of  the  estate  beforehand.^^ 

In  re  Bell  Piano  Co.,  18  A.  B.  R.  185  (D.  C.  N.  Y.) :  "To  say  that  a  final 
dividend  shall  not  be  declared  within  three  months  after  the  first  dividend  is  de- 
clared, does  in  my  judgment,  say  by  implication  that  a  final  dividend  may  be  de- 
clared on  the  expiration  of  three  months  from  the  time  of  the  first  dividend. 
All  creditors  must  have  notice  of  the  first  meeting,  and  if  the  creditors  vsrho 
have  not  yet  proved  their  claims  do  not  then  prove  them  they  may  then  lawfully, 
as  well  as  justly,  be  debarred  from  participation  in  the  funds  in  hand  when  the 
final  meeting  is  held." 

In  re  Eldred,  19  A.  B.  R.  53,  155  Fed.  686  (D.  C.  N.  Y.) :     "As  the  prior  pro- 

95.  In  re  Smith,  3  A.  B.  R.  648  (Ref.  such  other  creditors  are  paid  any  fur- 
N.  Y.).  ther  dividends." 

96.  Bankr.  Act,  §  65  (c) :  "The  Compare  practice,  before  the  amend- 
rights  of  creditors  who  have  received  ment  of  1903  required  two  dividends, 
dividends,  or  in  whose  favor  final  divi-  where  not  enough  was  left  over  to 
dends  have  been  declared,  shall  not  be  pay  the  subsequent  creditors  the  first 
affected  by  the  proof  and  allowance  of  dividend  because  of  the  filing  of  at- 
claims  subsequent  to  the  date  of  such  torney's  fee  bills  meanwhile,  In  re 
payment  or  declarations  of  dividends."  Scott,  3  A.  B.  R.  334,  93  Fed.  418  (D. 

97.  Bankr.  Act,  §  65  (c) :     "But  the       C.  Tex.). 

creditors  proving  and  securing  the  al-  98.    In  re   Stein,  1  A.   B.   R.   663,   94 

lowance   of  such  claims   shall  be  paid  Fed.  134  (D.  C.  Ind.) ;  In  re  Coulter,  30 

dividends  equal  in  amount  to  those  al-  A.  B.  R.  75,  206  Fed.  906  (D.  C.  Pa.), 

ready  received  by  the   other  creditors  See  ante,  §  731. 
if  the  estate    equals    so     much    before 
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visions  of  the  act  have  made  it  necessary  to  declare  a  first  dividend  within 
thirty  days  after  adjudication,  if  there  are  funds  sufficient  to  do  so,,  and  as  the 
statute  has  provided  that  creditors  who  are  not  diligent,  are  permitted  only  to 
share  in  the  estate  that  remains,  and  not  to  interfere  with  the  funds  already 
divided,  it  would  appear  that  the  court  has  the  power  to  make  a  final  dividend 
and  to  approve  of  a  final  report  at  any  time  after  four  months  have  elapsed 
subsequent  to  adjudication,  if  the  other  conditions  are  present  showing  the 
estate  to  be  apparently  ready  for  the  final  accounting." 

§  2215.  "Ten  Days  Notice"  of  "Dividends."— Ten  days  notice  by 
mail  must  be  given  to  all  creditors  of  the  declaration  and  of  the  time  of 
payment  of  the  dividend,  unless  the  notice  is  waived  in  writing.^^ 

§  2216.  "Dividend  Sheets." — Dividend  sheets,  in  the  form  prescribed 
by  the  Supreme  Court  as  No.  40,  are  to  be  made  out  by  the  referee,  stating 
the  names  of  creditors  and  the  dividend  payable  to  each,  and  delivered  by 
the  referee  to  the  trustee  for  the  latter  to  use  as  a  guide  in  paying  out  divi- 
dends. 

§  2217.  Unclaimed  Dividends. — Dividends  which  remain  unclaimed 
for  six  months  after  the  final  dividend  has  been  declared  are  to  be  paid 
by  the  trustee  into  court.^ 

Dividends  remaining  unclaimed  for  one  year  are,  under  the  direction  of 
the  court,  distributed  to  the  creditors  whose  claims  have  been  allowed  but 
not  paid  in  full,  and  after  such  claims  have  been  paid  in  full,  the  balance 
will  be  paid  to  the  bankrupt:  Provided,  that  in  case  unclaimed  dividends 
belong  to  minors,  such  minors  have  one  year  after  arriving  at  majority  to 
claim  such  dividends.^ 

§  221 7^.  Surplus  Returned  to  Bankrupt. — There  is  no  special  pro- 
vision of  the  act  requiring  the  return  to  the  bankrupt  of  any  surplus  after 
payment  of  all  claims  in  full,  but  such  surplus  is  to  be  returned  to  him  on 
general  equity  principles.^  Before  any  surplus,  after  payment  in  full  of  all 
claims,  is  returned  to  the  bankrupt,  however,  it  must  be  applied  in  payment 
of  interest  accruing  on  the  claims  after  the  filing  of  the  bankruptcy  petition.* 

§  2218.  Contracting  to  Postpone  One's  Dividend  to  That  of  Other 
Creditors. — Creditors  undoubtedly  may,  by  contract  or  estoppel,  postpone 
their  own  dividends  to  those  of  others ;  *^  as,  for  instan.ce,  where,  on  reorgan- 
ization of  a  corporation,  the  old  creditors  agree  that,  in  case  of  failure  of  the 
new  organization,  they  will  postpone  their  dividends  to  those  of  subsequent 
creditors. 

99.    Bankr.  Act,  §  58   (5).  3.  Johnson  v.  Nbrris,  27  A.  B.  R.  107, 

1.  Bankr.  Act,  §  66  (a).     Johnson  v.  190  Fed.  459  (C.  C.  A.  Tex.). 
Norris,   37   A.   B.   R.   107,   190   Fed.  459  4.     Johnson   v.    Norris,    27-  A.    B.    R. 
(C.  C.  A.  Tex.).  107,  190  Fed.  459  (C.  C.  A.  Tex.). 

2.  Bankr.  Act,  §'  66  (b).  Johnson  v.  4a.  See  post,  §  2320;  also  see  In  re 
Norris,  27  A.  B.  R.  107,  190  Fed.  459  Paris  Modes  Co.,  38  A.  B.  R.  470,  196 
(C.  C.  A.  Tex.).  Fed.  357  (C.  C.  A.  N.  Y.). 


2102  REMINGTON  ON   BANKRUPTCY.  §    2220 

§  2218^.  Interest. — Interest  on  claims  drawing  interest  is  to  be  com- 
puted to  the  date  of  the  fihng  of  the  bankruptcy  petition ;  and  on  claims  not 
drawing  interest  but  falling  due  after  the  filing  of  the  petition,  a  rebate  shall 
be  deducted  to  the  date  of  such  filing.^ 

Where  a  mortgagee  or  other  lienholder  is  seeking  to  share  in  dividends 
after  application  of  his  security  on  his  claim,  the  interest  on  his  claim  is  to 
be  restricted  to  that  due  at  the  date  of  the  filing  of  the  bankruptcy  petition, 
though  it  is  computable  to  the  date  of  the  payment  where  it  is  paid  from  the 
proceeds,  notwithstanding  the  bankruptcy.^ 

Before  any  surplus  is  returned  to  the  bankrupt  it  has  been  held  that  it 
must  be  applied  in  payment  of  interest  on  the  claims  accruing  after  the  filing 
of  the  bankruptcy  petition.'' 

SUBDIVISION  "k!' 

Adjusting  Equities  in  Dividends  among  Creditors. 

§  2219.  Adjusting  Equities  in  Dividends  among  Creditors. — The 

various  equities  existing  among  general  creditors,  and  between  creditors 
and  others  in  the  dividends,  may  be  determined  and  adjusted,  in  the  order 
of  distribution.* 

§  2220.  Postponing  Dividends  of  Some  Creditors  to  Others,  Be- 
cause of  Equities. — Under  the  power  of  the  court  to  adjust  the  equities 
existing  among  general  creditors,  it  has  been  held  that  the  claims  of  cred- 
itors who,  though  not  guilty  of  preferences  voidable  under  the  peculiar 
provisions  of  the  Bankruptcy  Act,  have  yet  been  guilty  of  conduct  which, 
under  the  ordinary  rules  of  equity,  would  make  it  inequitable  for  them  to 
share  in  the  dividends  on  an  equality  with  other  creditors,  may  be  postponed 
to  the  claims  of  other  creditors  in  the  distribution  of  dividends. ^ 

5.    See  ante,  §  598.  subjected   to  the  priority  of  the   claim 

e.    Obiter,  Coder  v.  Arts,  18  A.  B.  R.  of  a  creditor  who  had  been  misled  by 

.'via,    152    Fed.    943    (C.    C.    A.    Iowa),  *"^  false  statements  of  the  president  as 

quoted  at  §  1146.                                        '  *^°  ^^  assets  and  had  suffered  loss  in 

iQn'K.°i'"r.°q"/'r^r'A' tJA  ^-  ^-  "''  '°Compare"'ln   re   Rochford,   10  A.   B. 

190  Fed.  459  (C.  C.  A    Tex)  ^   3^8,  124  Fed.  182  (C.  C.  A.  S.  Dak.) ; 

8.  Bankr.  Act,  §3  (7).  Inferentially,  Washington  v.  Tearney,  27  A.  B.  R. 
Greenhall  v.  Carnegie  Trust  Co.,  25  A.  651^  194  pgd  §30  (C.  C  A.  W.  Va.) ; 
B.  R.  300,  180  Fed.  812  (D.  C.  N.  Y.) ;  instance,  In  re  Paris  Modes  Co.,  28  A. 
mstance,  In  re  Pans  Modes  Co.,  28  A.  g  r  470,  196  Fed.  357  (C.  C  A.  N.  Y.). 
B.  R.  470,  196  Fed.  357  (C  C.  A.  N.  Compare  Lacy  v.  Citizens  Bank,  28 
Y.);  inferentially,  In  re  L.  M.  Alleman  a.  B.  R.  433,  194  Fed.  484  (C  C  A. 
Hardware  Co.,  25  A.  B.  R.  331,  181  Fed.  Mo.),  wherein  the  court  rightly  held 
810  (C.  C.  A.  Pa.),  reversing  32  A.  B.  that  where  upon  adjudication  of  the 
R-  871.  bankrupt     a     bank     voluntarily     relin- 

9.  In  re  Siegel-Hillman  Dry  Goods  cuished  all  claims  under  a  chattel  mort- 
Co.,  7  A.  B.  R.  351  (D.  C.  Mo.,  reversed  gage  which  had  been  withheld  from 
in  Swarts  v.  Siegel,  8  A.  B.  R.  689,  117  record,  there  was  no  foundation  what- 
Fed.  13).  ever   for   the   position   that   the   bank's 

In  re  Royce  Dry   Goods   Co.,   13  A.  claim    should    be    postponed    until    all 

B.   R.   267,   133   Fed.   100   (D.   C.  Mo.) :  creditors    who    had    become    such    be- 

In  this  case  it  was  suggested  that  the  tween   the   date   of  the  mortgage   and 

dividend  on  the  claim  of  the  president  the  date  of  its  filing  had  been  paid  in 

of  the  bankrupt  corporation  should  be  full. 
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In  re  Rude,  4  A.  B.  R.  319,  101  Fed.  805  (D.  C.  Ky.) :  "In  order  to  settle 
and  distribute  a  bankrupt's  estate,  all  questions  necessary  to  the  ascertainment 
of  the  amount  to  be  paid  to  each  party  to  the  proceedings  must  be  adjudicated 
and  determined  by  the  court." 

Compare,  as  to  limitations  of  rule.  In  re  Girard  Glazed  Kid  Co.,  14  A.  B.  R. 
485,  136  Fed.  511  (D.  C.  Pa.):  "This  is  a  dispute  that  has  nothing  to  do  with  the 
bankruptcy  proceedings,  nor  with  the  ascertainment  of  the  true  amount  of  the 
claim.  It  is  a  controversy  growing  out  of  a  transaction  that  took  place  between 
these  two  persons,  before  the  petition  was  filed,  and  concerns  a  sum  of  money 
that  came  into  Barbara  Swartz's  possession  at  that  time,  and  has  remained  in  her 
possession  ever  since.  It  is  an  independent  controversy  about  the  ownership 
of  money  that  is  not  a  part  of  the  fund  for  distribution,  and  this  court  cannot 
take  jurisdiction  of  the  dispute  and  decide  it  in  the  roundabout  manner  that  has 
been  suggested.  If  Barbara  Swartz  has  money  in  her  possession  that  belongs 
to  Clara  Illingsworth  ex  aequo  et  bono,  the  proper  tribunal  is  open  for  an  appropriate 
suit.  To  take  other  money  from  the  former  and  decree  it  to  the  latter  in  this 
proceeding,  would  be  to  confuse  two  distinct  and  separate  suits,  having  nothing 
to  do  with  each  other.  Of  the  action  in  bankruptcy,  the  District  Court  has  ju- 
risdiction; but  it  has  no  jurisdiction  of  a  suit  to  recover  from  Barbara  Swartz 
any  excess  of  payments  that  she  may  have  received  under  the  agreement  of 
January  30,  1903." 

Thus,  again,  where  certain  of  the  private  creditors  of  a  husband  who  had 
become  such  before  his  failure  and  the  selling  out  of  his  business  under  a 
composition  arrangement  to  his  wife,  are  subsequently  paid  in  full  by  him, 
but  without  her  knowledge,  while  acting  as  her  manager,  it  was  held  that 
such  creditors  might  not  share  on  an  equality  with  other  creditors  in  the 
dividends. !*•  Thus,  also,  where  a  chattel  mortgage  was  withheld  from  rec- 
ord by  agreement,  but  no  claim  was  made  thereunder,  the  debt  itself  was 
held  to  be  provable  but  subordinate  to  the  claim  of  one  from  whom  a  loan 
was  secured  on  representations  made  at  the  mortgagee's  instance  that  the 
property  was  clear  and  free,  the  money  being  used  to  pay  the  mortgagee.^i 
Again,  where  the  holder  of  the  bankrupt's  note  had  received  a  preferential 
payment  on  account  from  the  bankrupt,  and  the  endorser  had  paid  after 
the  bankruptcy  the  balance  due  thereon,  it  was  held  that  the  bankruptcy 
court  would  adjust  the  equities  by  requiring  the  endorser  to  surrender  the 
preference  in  the  first  instance  rather  than  have  the  creditor  surrender  and 
then  come  upon  the  endorser  to  make  up  the  deficiency.!^ 

And  the  court,  it  has  been  held,  may  postpone  the  dividends  of  a  creditor 
who  has  entered  into  a  combination  to  hinder,  delay  and  defraud  the  other 
creditors. 

In  re  Headley,  3  A.  B.  R.  272,  97  Fed.  765  (D.  C.  Mo.) :  "Under  all  the  authori- 
ties, this  was  a  fraudulent  combination  and  scheme,  which  should  postpone  the 
claim  of  said  bank  for  -the  amount  of  said  judgment  against  the  bankrupt  estate. 
The  Bankrupt  Law  is  administered  upon  lines  of  equity  jurisprudence,  and,  as 

10.  In  re  Knox,  3  A.  B.  R.  371,  98  12.  In  re  Seigel-Hillman  Dry  Goods 
Fed.  585  (D.  C.  N.  Y.).  Co.,  7  A.  B.  R.  351  (D.  C.  Mo.,  reversed 

11.  In  re  Ewald  &  Brainard,  14  A.  in  Swarts  v.  Siegel,  8  A.  B.  R.  689,  117 
B.  R.  267,  135  Fed.  168  (D.  C.  Iowa).  Fed.    13). 
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between  contending  creditors,  the  bankrupt  court,  in  the  interest  of  fair  deal- 
ing and  good  conscience,  has  the  unquestioned  power  to  postpone  the  claim  of 
such  a  creditor  in  favor  of  the  other  creditors." 

Undoubtedly,  also,  certain  creditors  could  by  contract  or  estoppel  cause 
their  claims  to  be  subordinated  to  other  creditors,  even  to  other  unsecured 
creditors. ^^ 

But  the  court  has  refused  to  give  creditors  whose  debts  had  been  assumed 
by  the  bankrupt  a  preference  out  of  the  proceeds  of  the  property  transferred 
by  the  original  debtor  to  the  bankrupt  as  consideration  for  the  transfer.^* 

So,  dividends  may  be  withheld  from  one  against  whom  the  estate  has  an 
equitable  set-off  for  unpaid  stock  subscriptions. 

Kiskadden  v.  Steinle,  29  A.  B.  R.  346,  SOS  Fed.  375  (C.  C.  A.  Ohio):  "What, 
then  should  be  done  with  the  claim  of  Steinle?  We  have  felt  bound  under  the 
present  record  to  assume  that  Bauman  is  solvent.  If  the  claim  be  allowed 
,and  permitted  now  to  share  in  the  assets,  according  to  the  undisputed  state- 
ment of  counsel  for  appellee,  Steinle  would  receive  a  sum  nearly  equal  to  the 
amount  found  by  the  referee  to  be  due  from  Bauman  upon  his  subscription. 
Still,  if  Bauman  could  meet  his  unpaid  balance,  not  to  speak  of  the  liability  of 
any  of  his  co-stockholders,  no  ultimate  loss  to  the  other  creditors  would  ensue. 
If,  on  the  other  hand,  Bauman  should  not  be  able  to  pay  anything  remaining  due 
on  his  subscription,  Steinle  (who  stands  no  better  than  Bauman)  would  profit 
at  the  expense  of  the  other  creditors.  In  the  latter  event,  however,  the  reasons 
for  denying  the  set-off  (or  at  least  its  equivalent  in  the  nature  of  an  equitable 
defense)  against  the  Steinle  claim  would  cease;  for  nothing  would  be  gained 
by  suit  upon  the  subscription,  and  so  nothing  could  be  lost  by  the  general  cred- 
itors by  applying  whatever  sum  is  really  due  from  Bauman  toward  payment 
of  the  Steinle  claim.  Rolling  Mill  Co.  v.  Ore  &  Steel  Co.,  152  U.  S.  615,  616. 
Since  it  would  be  obviously  inequitable  to  permit  the  Steinle  claim  to  share 
ratably  in  the  assets  before  properly  disposing  of  the  question  of  Bauman's 
obligation  and  his  ability  to  pay  it  (In  re  Goodmati  Shoe  Co.  (D.  C,  Pa.),  3 
Am.  B.  R.  200,  96  Fed.  949,  950,  and  In  re  Duryea  Power  Co.  (D.  C,  Pa.),  30 
Am.  B.  R.  219,  159  Fed.  783,  784,  the  underlying  principles  of  which  we  re- 
gard as  applicable),  we  are  constrained  to  hold  that  the  order  of  the  court  below 
allowing  the  claim  should  be  reversed  with  costs;  that  all  proceedings  upon 
the  Steinle  claim  be  stayed,  and  all  dividends  that  would  accrue  on  such  claim  if 
allowed  be  withheld  and  preserved,  until  the  Bauman.  debt  and  its  availability 
be  finally  settled.  If  such  debt  be  collected  by  the  trustee,  Steinle's  claim  shall 
be  allowed  in  full;  if  by  reason  of  his  insolvency  Bauman's  debt  is  not  collecti- 
ble in  whole  or  in  part,  Steinle's  claim  shall  be  accordingly  reduced  and  the 
remainder  allowed." 

§  2221.  Thus,  Dividing  Fund,  on  Setting  Aside  Void  Transfer, 
Solely  among  "Subsequent"  Creditors. — Likewise,  it  has  been  held 
that  the  court  may  divide  the  fund  among  subsequent  creditors  to  the  exclu- 
sion of  antecedent  creditors,  where  an  unrecorded  chattel  mortgage  is  void 
by  the  state  law  only  as  to  subsequent  creditors.^^ 

13.     See   ante,    §    2218.      In    re    Paris  720,  153  Fed.  485  (D.  C.  Pa.). 

Modes   Co.,  28  A.   B.  R.  470,  196  Fed.  15.    In  re   Cannon,   10  A.   B.   R.   64, 

357  (C.  C.  A.  N.  Y.).  131  Fed.  582  (D.  C.  S.  C). 
14.     In    re    Baumblatt,    18    A.    B.    R. 


§   2223  DISTRIBUTION  TO  CREDITORS.  2105 

But  this  is  dependent  on  state  law ;  and  in  one  state  where  a  transfer  has 
been  set  aside  the  setting  aside  has  been  held  to  redound  to  the  benefit  of 
all  creditors,  not  simply  to  the  benefit  of  those  as  to  whom  it  was  void.^® 

And  it  has  been  held  under  the  Amendment  of  1910,  that  inasmuch  as 
the  trustee's  rights  and  remedies  as  a  "creditor  armed  with  process,"  are 
derived  directly  from  the  statute  and  not  from  the  creditors  of  the  estate, 
upon  the  setting,  aside  of  an  unrecorded  instrument  by  the  trustee  under 
§  47a  (2),  the  division  of  the  proceeds  should  be  alike  to  all  creditors 
whether  prior  or  subsequent.^'^ 

§  2222.  Requiring'  Surrender  of  Illegal  Advantage  before  Allow- 
ing to  Share  in  Dividends. — The  court,  it  has  been  held,  may  require  the 
surrender  of  an  illegal  advantage  obtained  by  one  creditor  over  others  be- 
fore allowing  his  claim  to  share  in  the  dividends. ^^ 

And  in  the  same  case  it  was  held  that  this  is  so,  although  the  debt  sought 
to  be  allowed  is  a  different  one  from  that  upon  which  the  illegal  advantage 
accrued. 

§  2223.  Requirement  of  Surrender  of  Preferences  before  Allowing 
to  Share  in  Dividends. — The  court  also  has  power  expressly  conferred 
by  §  57  of  the  act  not  to  allow  a  creditor  who  has  received  a  preference 
voidable  under  §  60  to  share  in  dividends  until  the  preference  is  surrendered. 
This  subject  however,  has  been  treated  in  extenso  in  previous  parts  of  this 
treatise.^^ 

16.  See  ante,  §  1235 J4;  also,  In  re  surrendered  before  the  creditor  could 
Kohler,   30  A.   B.   R.   89,   159   Fed.   871      prove  an  independent  debt. 

(C.   C.  A.  Ohio).  Instance,  but  case  reversed  on  facts, 

17.  In  re  Farmers'  Co-Op.  Co.  of  !„  re  Kessler  &  Co.,  33  A.  B.  R.  391, 
Barlow  No.  3,  30  A.  B.  R.  190,  302  Fed.  174  Fed.  906  (D.  C.  N.  Y.),  involving 
1008  (D.  C.  N.  Dak.),  quoted  at  §  retention  of  stock  paid  for  by  a  non- 
133554.  See  §  1225^  for  further  dis-  bankrupt  who  had  gone  into  a  sepa- 
cussion  and  cases   on  this  proposition.  rate  joint   stock   enterprise  with  bank- 

18.  In   re   Chaplin,   8   A.   B.   R.    121,  rupt 

115  Fed.  162  (D  C.  Mass.):  In  this  Compare,  In  re  Knight,  etc.,  Co.,  26 
case  a  debtor,  entering  into  a  composi-  ^  j^  ^g  '^g^  ^90  p^^^ '  393'  ^^  (.. 
tion  before  bankruptcy  with  his  cred-  ^]^_) .  ."Having  secured  the  benefits 
.tors,  secretly  paid  one  of  them  more  ^j  ^^j^  settlement  to  the  detriment  of 
than  the  amount  stated  in  the  compo-  .,^^^  ^^^^^^^  ^  asserting  in  the  at- 
sition;  the  court  held  the  Preference  t^chment  suit  that  the  cotton  belonged 
so  given  to  be  fraudulent  and  voidable  ^^  ^^^  bankrupt,  they  can- not  now  be 
for  two  reasons;  (1)  because  the  allowed  to  repudiate  that  position  and 
transaction  was  an  oppression  of  the  ^^^^^^  ownership  of  the  cotton  in 
debtor  by  the  creditor;  (3)  because  it  themselves  for  the  purpose  of  claim- 
was  a  fraud  committed  by  both  the  ■  ji^jdends  on  an  equal  basis  with 
debtor  and  the  preferred  creditor  upon  „  fgrred  creditors  while  retaining 
the  other  creditors  ignorant  of  the  ^j^^;^  preferences." 
preference;  and  the  court  further  held  ,„  /  ,..  ^  „.„  r  ^  r  , 
that,  on  subsequent  bankruptcy,  such  19.  See  ante,  §  768.  Instance,  of  vol- 
preference  should  not  be  treated  as  a  ""^^^  ^^'T'^^^^i,  ^,^,'=y,„^-  -n?']'^!"! 
set-off  either  to  reduce  the  preferred  Bank,  28  A.  B.  R.  433,  198  Fed.  484 
creditor's  claim  or  against  the  dividend  (^-  ^-  ^-  ™-o.). 
to   be    received   thereon,    but   must   be 
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Subjection  of  Dividends  by  Garnishment  and  Equitabi,e  Action. 

§  2224.  Dividends  Not  to  Be  Subjected  by  Garnishment. — The 

trustee  may  not  be  garnisheed  for  dividends  in  his  hands. ^^ 

Cowart  V.  Caldwell  Co.,  24  A.  B.  R.  546,  134  Ga.  544:  "The  general  rule 
is  that  while  property  or  money  is  in  custodia  legis,  the  officer  holding  it  is  the 
mere  hand  of  the  court;  his  possession  is  the  possession  of  the  court;  to  inter- 
fere with  his  possession  is  to  invade  the  jurisdiction  of  the  court  itself;  and 
an  officer  so  situated  is  bound  by  the  orders  and  judgments  of  the  court  whose 
mere  agent  he  is,  and  he  can  make  no  disposition  of  such  money  or  property 
without  the  consent  of  his  own  court,  express  or  implied.  Among  the  legal  cus- 
todians to  whom  these  principles  have  been  applied  are  trustees  or  assignees  in 
bankruptcy.  *  *  *  jj  \^^^  been  held  that  even  after  the  bill  has  been  dis- 
missed the  receiver  is  still  the  officer  of  the  court  and  not  subject  to  garnish- 
ment." 

Indeed,  even  after  the  court  has  declared  the  dividend  or  ordered  the 
particular  sum  paid  over,  the  trustee  may  not  be  garnisheed. 

Cowart  V.  Caldwell  Co.,  34  A.  B.  R.  546,  134  Ga.  544:  "It  is  contended,  how- 
ever, in  the  present  case,  that,  inasmuch  as  the  order  of  the  referee  directed 
the  trustee  to  pay  over  the  net  proceeds  of  the  sale  to  the  W.  E.  Caldwell  Com- 
pany, it  was  thereby  segregated  and  became  a  direct  indebtedness  or  amount 
due  to  that  company,  and  hence  was  subject  to  garnishment  by  its  creditor. 
If  a  garnishment  is  served,  a  judgment  rendered  upon  it  against  the  garnishee 
must  be  upon  it  either  against  him  in  his  individual  capacity  or  in  his  official 
capacity,  either  against  his  personal  funds  or  against  the  funds  in  his  hands 
as  trustee.  This  was  not  a  transaction  between  James  individually  and  the  Cald- 
well Company,  nor  an  individual  indebtedness  by  him  to  that  companj^,  even 
though  the  company  might  have  a  right  to  proceed  against  him  if  he  failed  to  pay  it  in 
accordance  with  the  order  of  the  court;  for  such  right  would  arise  out  of  the 
fact  that  he  had  not  carried  out  such  order.  The  garnishment  recognizes  the 
action  of  the  court  ordering  the  sale  and  the  payment  of  the  net  proceeds  as  a 
valid  order  and  is  founded  upon  it.  Without  that  order  there  would  have  been 
no  sale  and  consequently  no  proceeds  to  pay.  The  garnishment  proceeding, 
therefore,  is  necessarily  against  the  trustee  in  his  representative  capacity,  and 
is  an  eflfort  to  subject  funds  which  he  holds  in  that  capacity  under  an  order  of 
the  referee  or  bankruptcy  court.  That  court  has  exclusive  jurisdiction  in  matters 
of  bankruptcy;  the  State  court  has  none.  In  the  regular  order  of  proceedings, 
after  distribution  has  been  made,  the  bankrupt  will  seek  a  discharge,  and  the 
trustee,  upon  filing  his  report  and  account  and  vouchers,  will  also  apply  for  a 
discharge.  The  court  of  bankruptcy  will  hardly  grant  him  a  discharge  from 
his  trust  so  long  as  he  had  money  in  his  hands  arising  under  an  order  of  the 
court,  not  finally  paid  out  or  disposed  of  as  the  court  had  directed.  If  a  State 
court  could  garnishee  a  trustee  in  bankruptcy,  to  catch  funds  in  his  hands  which 
had  been  ordered  paid  by  the  court  to  which  he  was  directly  amenable,  but 
which  he  had  not  actually  paid  out,  and  could  compel  him  to  withhold  the  pay- 

20.  In  re  Argonaut  Shoe  Co.,  36  A.  Charles  Kranich,  35  A.  B.  R.  50,  182 
B.  R.  584,  187  Fed.  784  (C.  C.  A.  Cal.) ;  Fed.  849  (D.  C.  Pa.),  wherein  the  trus- 
In  re  Hollander,  35  A.  B.  R.  48,  181  tee  made  no  objection  to  the  garnish- 
Fed.  1019   (D.  C.   Md.).     Compare  In  re  ment,  and  it  was  allowed  ex  gratia. 
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ment,  regardless  of  the  order  of  the  court  of  bankruptcy,  it  will  be  readily  per- 
ceived that  confusion  and  conflicts  of  jurisdiction  would  at  once  arise,  and  that 
a  State  court,  by  means  of  a  garnishment,  could  indefinitely  delay  the  final 
winding  up  of  the  matter  in  bankruptcy  and  the  final  discharge  of  the  trustee. 
It  has  accordingly  been  held  that  a  garnishment  will  not  lie  from  a  State  court 
to  a  trustee  or  assignee  in  bankruptcy,  to  catch  dividends  which  have  been 
declared  in  favor  of  certain  creditors  or  the  amount  which  will  be  going  to  them 
under  a  composition.  In  re  Cunningham  (Dist.  Court  of  Iowa),  9  Cent.  Law  J. 
308;  Loveland  on  Bankruptcy,  §  268,  p.  783;  3  Remington  on  Bankruptcy,  §§ 
3334,  3335,  p.  1363.  As  the  garnishment,  in  so  far  as  it  was  directed  to  and  served 
upon  James  as  trustee  in  bankruptcy  of  the  estate  of  Bailey,  was  without  au- 
thority of  law  and  void,  and  in  so  far  as  it  was  directed  to  and  served  upon  him 
in  his  individual  capacity  it  failed  to  reach  and  fasten  upon  any  property  or  as- 
set belonging  to  the  defendant,  no  lawful  levy  of  the  attachment  was  made;  and 
consequently  the  court  was  without  jurisdiction  of  the  attachment  proceeding, 
and  therefore  properly  dismissed  it." 

The  dividend  does  not  belong  to  the  creditor  until  it  is  paid  to  him.^^ 

Savings  Bank  v.  Alden,  19  A.  B.  R.  886,  68  Atl.  (Me.)  863:  "But  inasmuch 
as  it  is  uniformly  held  by  all  courts  that,  in  the  absence  of  special  statutory 
provisions  to  the  contrary,  money  which  is  properly  said  to  be  in  custodia  legis 
cannot  be  reached  by  the  process  of  foreign  attachment,  the  question  more 
specifically  stated  is  whether  a  fund  in  the  situation  existing  at  the  time  of  the 
service  of  the  process  in  this  case  is  still  in  the  custody  of  the  law,  or  whether, 
after  distribution  is  ordered,  and  the  checks  are  drawn  and  countersigned,  but 
not  delivered,  the  money  has  ceased  to  be  in  the  possession  of  the  court,  or  in 
the  custody  of  the  law.  The  plaintifiE  contends  that  the  final  order  for  distribu- 
tion had  been  given  by  the  United  States  court,  that  the  purpose  of  the  legal 
custody  had  been  accomplished,  that  nothing  further  remained  to  be  done  by 
that  court,  and  that  the  money  cannot  now  be  properly  considered  as  in  the  cus- 
tody of  the  law.  The  decisions  in  the  Federal  courts  have  uniformly  recognized 
the  doctrine  that  funds  thus  situated  belonging  to  a  bankrupt  estate  are  in  the 
custody  of  the  law,  and  not  amendable  to  process  of  foreign  attachment  against 
the  trustee  in  bankruptcy.  *  *  *  Numerous  decisions  may  be  found  in  the 
State  courts  holding  that  funds  in  the  hands  of  executors  and  administrators  are 
subject  to  the  trustee  process;  but  it  will  be  found  that  they  are  controlled  by 
special  statutory  provisions,  or  influenced  by  considerations  not  applicable  to  the 
case  at  bar.'' 

Nor  is  the  garnishment  bettered  by  garnisheeing  the  trustee  individually; 
for  he  does  not  hold  the  funds  individually,  even  after  ordered  to  pay  them 

QygJ.    22 

§  2225.  But  Probably  May  Be  by  Equitable  Action. — But  probably 
dividends  may  be  subjected  by  equitable  action  wherein  a  receiver  is  ap- 

21.    [1867]   In  re  Cunningham,  19  N.  3234;   In   re  Thompson-Breese   Co.,   30 

3.  Reg.  376;   [1867]   In  re  Chisholm,  4  A.    B.    R.    105    (Sp.    M.    Ohio);    In    re 

Fed.    536;    [1867]    Gilbert   Ve    Quimby,  American       Electric      Telephone       Co. 

1   Fed.  Ill;    [1867]    In  re  Kohlsaat,  18  [Grant  v.  Burns],  31  A.  B.  R.  613,  311 

N.    B.    Reg.    570;.  [1867]    In   re   Bridg-  Fed.   88    CC.   C.   A.    Ills.), 

ham,    Fed.    Cas.    No.    1866;   Jackson   v.  82.     Cowart   v.    Caldwell    Co.,   34   A. 

Miller,  9  Nat.  Bankr.  Reg.  143;  Cowart  B.    R.    546,    134    Ga.    544,    quoted    at    § 

V.    Caldwell   Co.,   24   A.   B.   R.   546,   134  3234,  ante. 
Ga.    544,    quoted    this    same    action,    § 
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pointed  to  apply  to  the  bankruptcy  court  for  the  dividend.^^  However,  the 
state  court  cannot  bring  the  trustee  before  it  for  such  purpose.^*  The  re- 
ceiver must  go  to  the  banliruptcy  court. 

§  2226.  But  Bankruptcy  Court  No  Jurisdiction  to  Entertain  Such 
Action. — But  the  bankruptcy  court  will  not  entertain  the  action.^s 

§  2227.  If  Bankrupt  Garnishee,  Trustee  to  Respond.— Where  the 

bankrupt  was  garnishee  in  a  proceedings  pending  at  the  time  of  bankruptcy, 
the  trustee  may  be  required  to  respond,  but  only  to  the  extent  of  dividends 
due  the  party ;  ^6  and  the  garnishment  proceeding  may  be  stayed  until  the 
dividends  can  be  ascertained. ^'^  The  bankruptcy  court  retains  jurisdiction 
however,  and  the  state  court  can  enforce  its  order  only  through  application 
to  the  bankruptcy  court.^^ 


Attorney's  L,ien  on  Cwent's  Dividend. 

§  2228.  Bankruptcy  Court  Has  Jurisdiction  over  Attorneys'  Lien 
Claims. — Liens  claimed  by  attorneys  for  services  rendered  in  the  bank- 
ruptcy proceedings,  upon  dividends  coming  to  clients,  may  be  adjudicated 
in  the  bankruptcy  court.^^ 

§  2229.  Attorney's  Right  to  Lien. — Probably  an  attorney  in  bank- 
ruptcy proceedings  may  assert  a  lien  on  his  client's  dividends,  for  services 
performed  in  relation  thereto.^" 

Presumably  the  right  to  such  lien  would  not  be  determined  by  local  law, 
as  would  be  the  case  had  the  lien  originated  before  bankruptcy,  but  would 
be  regulated  wholly  by  general  bankruptcy  practice- 
But  compare,  In  re  Baxter,  18  A.  B.  R.  450,  154  Fed.  23  (C.  C.  A.  N.  Y.) :  "We 
should  entertain  no  doubt  that  no  lien  existed,  if  it  were  not  for  the  effect  to 
be  given  to  the  statute  of  New  York  respecting  attorney's  liens.  An  attorney  has 
a  lien  upon  the  papers  of  his  client  in  his  possession,  and  a  lien  upon  the  fund 
or  judgment  which  he  has  recovered  for  those  whose  interests  he  has  repre- 
sented in  the  suit.     But,  in  the  absence  of  some  statutory  provision,  he  has  no 

23.  (1867)  Jackson  v.  Miller,  9  Nat.  30.  In  re  Rude,  4  A.  B.  R.  319,  101 
Bankr.   Reg.   143.  Fed.  805  (D.  C.  Ky.).     Compare,  Cow- 

24.  Akins  v.  Stradley,  1  N.  W.  Rep.  'ey  v.  R.  R.  Co.,  159  U.  S.  575;  com- 
(N.  S.)  609;  [1867]  In  re  Cunningham,  pare,  R.  R.  Co.  v.  Pettus,  113  U.  S. 
19  Nat.   Bankr.   Rep.   376.  127. 

25.  Compare,  analogously.  In  re  Gi-  Attorney's  Fee  as  Part  of  Mortgage 
rard  Glazed  Kid  Co.,  14  A.  B.  R.  485,  or  Mechanic's  Lien. — As  to  attorney's 
136  Fed.  511   (D.  C.  Pa.).  fee     claimed    as    part    of    mortgagee's 

26.  In  re  St.  Albans  Fdy.  Co.,  4  A.  lien,  see  In  re  Roche,  4  A.  B.  R.  369, 
B.   R.   594    (Ref.   Vt.).  101   Fed.   956    (C.   C.   A.   Tex.).     Also, 

27.  In  re  St.  Albans  Fdy.  Co.,  4  A.  see  ante,  §  671. 

B.  R.  594   (Ref.  Vt.).  As  to  attorney's  fee  claimed  as  part 

28.  In  re  St.  Albans  Fdy.  Co.,  4  A.  of  lien  on  foreclosure  of  mechanics' 
B.  R.  594   (Ref.  Vt).  lien   in  state  court,   see   In  re  Adamo, 

29.  In  re  Rude,  4  A.  B.   R.  319,  101  18  A.  B.  R.   180   (D.   C.  N.  Y.). 
Fed.  805   (D.  C.  Ky.). 
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lien  upon  the  naked  cause  of  action  of  his  client.  Indeed,  the  whole  law  of  an 
attorney's  lien  rests  upon  the  principle  that  he  has  secured  the  fruits  of  a  litiga- 
tion of  which  he  ouglit  not  to  be  deprived  by  the  unfair  conduct  of  his  client. 
But  the  courts  have  always  recognized  the  right  of  the  client  to  settle  the  con- 
troversy with  the  opposite  party  against  the  consent  of  his  attorney,  and,  where 
this  has  been  done  after  an  action  has  been  commenced,  have  repeatedly  de- 
clared as  in  Emma  Silver  Mining  Co.  v.  Emma  Silver  Mining  Co.  (C.  C),  13 
Fed.  815,  that  the  attorney's  lien  cannot  stand  in  the  way,  unless  the  settlement 
was  made  for  the  purpose  of  depriving  the  attorney  of  his  costs.  The  proposi- 
tion has  never  been  more  plainly  and  concisely  stated  than  by  Judge  Brewer, 
now  Mr.  Justice  Brewer,  in  Swanson  v.  Chicago  Ry.  Co.  (C.  C),  35  Fed.  638, 
where  he  said:  'It  is  unquestioned  that  parties  to  a  lawsuit  may  settle  and 
compromise  their  litigation  without  consulting  their  counsel;  and  that,  in 
the  absence  of  a  statute  giving  the  attorney  a  lien  for  his  fees,  courts  will  not 
intervene  unless  there  has  been  collusion  between  the  parties,  and  an  attempt 
to  defraud  the  attorney  out  of  his  fees.'  Upon  the  argument  of  the  case,  we 
were  disposed  to  regard  the  New  York  statute  as  one  merely  regulating  prac- 
tice in  the  courts  of  the  State,  but  a  more  careful  reading  of  the  statute  satisfies 
us  that  it  was  intended  to  have  a  wider  application,  and  should  be  treated  as  one 
establishing  a  substantive  right.  As  merely  a  practice  act,  it  would  not  affect 
the  present  proceeding,  which  is  essentially  an  application  to  the  equity  powers 
of  the  court,  as  the  courts  of  the  United  States,  when  exercising  equity  jurisdic- 
tion, are  not  controlled  by  the  procedure  established  by  the  statutes  of  the 
States.  But  there  are  many  instances  when  an  enlargement  of  equitable  rights 
or  remedies  by  a  State  statute  may  be  administered  by  the  federal  courts  sitting 
within  the  State.  *  *  *  The  federal  courts  have  treated  the  question  of  an 
attorney's  lien  as  depending  upon  the  effect  of  local  laws.  In  re  Paschal,  10  Wall. 
483,  495,  *  *  *  Central  R.  Co.  v.  Pettus,  113  U.  S.  116,  etc."  *  *  *  The 
result  of  these  decisions  [of  New  York]  is  that  the  statute  does  not  preclude  a 
settlement  between  the  parties  made  in  good  faith  and  not  intended  to  deprive 
the  attorney  of  his  compensation;  and,  if  the  client  prefers  to  abandon  the  action, 
or  release  his  cause  of  action  for  a  nominal  consideration,  he  is  at  liberty 
to  do  so,  and  the  lien  becomes  practically  of  no  value  to  the  attorney;  but 
whatever  is  received  as  a  consideration  becomes  a  fund  impressed  with  the 
lien  in  the  hands  of  the  opposite  party." 

Of  course  an  attorney's  lien  upon  his  client's  papers  is  valid  in  bank- 
ruptcy to  the  same  extent  that  it  is  void  elsewhere.^"" 

30a.  In  re  Brown  &  Fleming  Co.,  31  client,  it  could  hardly  be  inferred  that 
A.  B.  R.  663  (Ref.  N.  Y.).  Although  the  right  of  retention  should  be  abso- 
in  case  it  is  the  bankrupt  who  is  the      lute. 

3  R   B— 75 
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Division  5. 

Administration  and  Distribution  of  Partnership  and  Individual  As- 
sets AND  Debts  in  Partnership  and  in  Individual  Bankruptcies 
Respectively. 

subdivision  "k!' 

Administration  and  Distribution  in  Partnership  Bankruptcies  in 

General. 

§  2230.  In  General. — In  cases  where  partnerships  are  in  bankruptcy 
the  administration  of  the  estate  and  the  distribution  of  the  assets  follow 
rules  of  their  own.  Owing  to  the  dual  capacity  of  a  member  of  a  partner- 
ship, an  anomalous  condition  exists.  A  partnership  is  an  association  of 
individuals,  and  yet  in  many  of  its  relations  is  to  be  considered  an  entity. 
The  members  are  in  the  bankruptcy  court  in  two  capacities,  as  partners  and 
also  as  individuals.  There  are  several  distinct  yet  connected  estates  thrown 
together  in  one  administration,  and  the  creditors  of  each  have  their  sep- 
arate rights  and  at  the  same  time  have  their  rights  to  share  in  the  surplus 
of  the  other's  estate.  It  will  be  well,  even  at  the  risk  of  repetition,  to  lay 
down,  separately,  some  of  the  rules  relative  to  the  administration  of  part- 
nership bankruptcies. 

§  2231.  Where  Partnership  Bankrupt,  Whether  Individual  Estates 
Brought  in  Though  Individuals  Not  Adjudged  Bankrupt. — Whether  or 
not  the  partners  are  adjudged  bankrupt  individually  as  well  as  partners,  the 
individual  estate  of  each  member  is  nevertheless  brought  into  the  bank- 
ruptcy court  for  administration. ^^ 

Francis  v.  McNeal,  228  U.  S.  695,  30  A.  B.  R.  244,  affirming  S.  C,  26  A.  B.  R. 
555,  186  Fed.  481  (C.  C.  A.  Pa.):  "Since  Dory  on  Accounts  was  made  more 
famous  by  Lindley  on  Partnership,  the  notion  that  the  firm  is  an  entity  distinct 
from  its  members  has  grown  in  popularity,  and  the  notion  has  been  confirmed 
by  recent  speculations  as  to  the  nature  of  corporations  and  the  oneness  of  any 
somewhat  permanently  combined  group  without  the  aid  of  law.  But  the  fact 
remains  as  true  as  ever  that  partnership  debts  are  debts  of  the  members  of 
the  firm,  and  that  the  individual  liability  of  the  members  is  not  collateral  like 
that  of  a  surety,  but  primary  and  direct,  whatever  priorities  there  may  be  in  the 
marshaling  of  assets.  The  nature  of  the  liability  is  determined  by  the  common 
law,  not  by  the  possible  intervention  of  the  Bankruptcy  Act.  Therefore  ordi- 
narily it  would  be  impossible  that  a  firm  should  be  insolvent  while  the  members 
of  it  remained  able  to  pay  its  debts  with  money  available  for  that  end.     A  judg- 

31.    Bankr.  Act,   §   6   (c).     Also,   see  P.  Duke  &  Son,  29  A.  B.  R.  93,  199  Fed. 

§    65.      But    compare,    §    477^;    In    re  199    (D.    C.    Ga.) ;    In    re    Samuels    & 

Latimer,  23  A.  B.  R.  388,  174  Fed.  824  Lesser,   30  A.   B.   R.   293,   207   Fed.   195 

(D.   C.  Pa.),  affirmed  sub.  nom.  Fran-  (D.    C.    N.    Y.).      Contra,    In    re    City 

cis    V.    McNeal,    26   A.    B.    R.    555,    186  Contracting  &  BIdg.   Co.,   30  A.   B.   R. 

Fed.  481,  affirmed  Francis  v.  McNeal,  133   (D.  C.  Hawaii). 
228  U.  S.  695,  30  A.  B.  R.  244;  In  re  R. 
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ment  could  be  got  and  the  partnership  debt  satisfied  on  execution  out  of  the 
individual  estates. 

"The  question  is  whether  the  Bankruptcy  Act  has  established  principles  in- 
consistent with  these  fundamental  rules,  although  the  business  of  such  an  act 
is,  so  far  as  may  be,  to  preserve,  not  to  upset,  existing  relations.  It  is  true  that 
by  §  1,  the  word  'person,'  as  used  in  the  act,  includes  partnerships;  that  by  the 
same  section,  a  person  shall  be  deemed  insolvent  when  his  property,  exclusive, 
etc.,  shall  not  be  sufficient  to  pay  his  debts;  that  by  §  5a  a  partnership  may  be 
adjudged  a  bankrupt,  and  that  by  §  14a  any  persons  may  file  an  application  for 
discharge.  No  doubt  these  clauses,  taken  together,  recognize  the  firm  as  an 
entity  for  certain  purposes,  the  most  important  of  which,  after  all,  is  the  old 
rule  as  to  the  prior  claim  of  partnership  debts  on  partnership  assets,  and  that 
of  individual  debts  upon  the  individual  estate.  Section  5g.  But  we  see  no  reason 
for  supposing  that  it  was  intended  to  erect  a  commercial  device  for  expressing 
special  relations  into  an  absolute  and  universal  formula, — a  guillotine  for  cutting 
ofi  all  the  consequences  admitted  to  attach  to  partnerships  elsewhere  than  in  the 
bankruptcy  courts.  On  the  contrary,  we  should  infer  from  §  5,  clause  c  through 
g,  that  the  assumption  of  the  Bankruptcy  Act  was  that  the  partnership  and  indi- 
vidual estates  both  were  to  be  administered,  and  that  the  only  exception  was 
that  in  h,  'in  the  event  of  one  or  more,  but  not  all,  of  the  members  of  a  part- 
nership being  adjudged  bankrupt.' 

"In  that  case,  naturally,  the  partnership  property  may  be  administered  by  the 
partners  not  adjudged  bankrupt,  and  does  not  come  into  bankruptcy  at  all 
except  by  consent.  But  we  do  not  perceive  that  the  clause  imports  that  the 
partnership  could  be  in  bankruptcy,  and  the  partners  not.  The  hypothesis  is 
that  some  of  the  partners  are  in,  but  that  the  firm  has  remained  out,  and  pro- 
vision is  made  for  its  continuing  out.  The  necessary  and  natural  meaning  goes 
no  further  than  that. 

"On  the  other  hand,  it  would  be  an  anomaly  to  allow  proceedings  in  bank- 
ruptcy against  joint  debtors  from  some  of  whom,  at  any  time  before,  pending, 
or  after  the  proceeding,  the  debt  could  be  collected  in  full.  If  such  proceedings 
were  allowed,  it  would  be  a  further  anomaly  not  to  distribute  all  the  partnership 
assets.  Yet  the  individual  estate,  after  paying  private  debts,  is  part  of  those 
assets,  so  far  as  needed.  Section  5f.  Finally,  it  would  be  a  third  incongruity 
to  grant  a  discharge  in  such  a  case  from  the  debt  considered  as  joint,  but  to 
leave  the  same  persons  liable  for  it  considered  as  several.  We  say  the  same  per- 
sons, for  however  much  the  difference  between  firm  and  member  under  the 
statute  be  dwelt  upon,  the  firm  remains  at  common  law  a  group  of  men,  and  will 
be  dealt  with  as  such  in  the  ordinary  courts  for  use  in  which  the  discharge  is 
granted.  If,  as  in  the  present  case,  the  partnership  and  individual  estates  to- 
gether are  not  enough  to  pay  the  partnership  debts,  the  rational  thing  to  dg, 
and  one  certainly  not  forbidden  by  the  act,  is  to  administer  both  in  bankruptcy." 

Dickas  v.  Barnes  Tr.,  15  A.  B.  R.  567,  140  Fed.  849  (C.  C.  A.  Ohio):  "For 
the  appellants  it  is  contended  that  the  court,  having  refused  to  declare  them 
bankrupts,  had  no  authority  to  treat  them  and  their  property  as  if  they  were 
bankrupts.  Although  there  are  several  assignments  of  error  on  each  appeal, 
they  all  rest  on  this  contention.  The  argument  is  that  not  being  bankrupts  they 
are  not  su]?ject  to  the  jurisdiction  of  the  bankruptcy  court;  that  the  refusal 
to  declare  them  bankrupts  put  an  end  to  the  authority  of  the  court  to  retain 
control  of  their  property  for  the  purpose  of  the  bankruptcy  proceeding;  and  it 
is  complained  that  the  court  by  its  order  in  effect  denied  to  them  the  immunity 
to  which  they  were  entitled  by  reason  of  the  provisions  of  the  Bankruptcy  Act. 
By  §  4b  wage  earners  and  tillers  of  the  soil  are  excepted  from  those  who  may 
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be  adjudged  involuntary  bankrupts.  And  for  our  present  purpose  we  think 
the  other  appellants,  who  committed  no  act  of  bankruptcy,  might  be  regarded 
as  standing  on  the  same  footing  as  those  who  by  reason  of  their  occupation 
were  exempt  from  an  adjudication  of  bankruptcy.  It  may  be  conceded  that 
but  for  the  relation  of  these  parties  to  the  partnership,  the  contention  they  make, 
would  be  supported  by  perfectly  adequate  reasons.  But  on  account  of  that  re- 
lation other  conditions  exist.  One  who  combines  with  others  in  a  partnership 
enterprise  becomes  bound  for  the  payment  of  the  partnership  debts.  As  part- 
ner he  shares  the  fortunes  of  the  partnership.  In  certain  circumstances  it  may 
become  subject  to  the  exercise  of  the  powers  of  a  court  of  bankruptcy  where 
its  resources  will  be  gathered  in  to  satisfy  the  claims  of  creditors.  One  of 
those  resources  is  the  liability  of  the  partner,  for  which  his  individual  property 
stands  charged.  It  is  true  that  by  virtue  of  the  rule  in  equity,  as  well  as  in 
bankruptcy,  for  the  marshaling  and  distribution  of  assets,  his  individual  prop- 
erty is  first  applicable  to  the  payment  of  his  private  debts,  if  there  be  any;  the 
surplus  then  becomes  assets  for  the  payment  of  the  partnership  creditors.  These 
consequences  of  partnership  are  not  derived  from  the  Bankrupt  Act,  but  from 
the  general  law;  and  a  partner  is  not  relieved  from  them  by  his  exemption  from 
an  adjudication  of  bankruptcy.  If  bankruptcy  does  not  supervene,  they  would 
be  worked  out  by  a  court  of  general  jurisdiction,  and  the  partner  would  be  a 
party,  a  necessary  party,  to  the  record  so  that  its  liability  for  the  firm  debts  could 
be  enforced.  In  the  bankruptcy  court  the  partner  may  be  brought  before  the 
court  for  the  same  purposes.  In  order  to  reach  his  property  for  the  payment 
of  the  firm  debts,  it  must  be  ascertained  what  surplus  there  will  be  after  paying 
his  private  debts.  It  is  said,  however,  that  this  must  be  done  in  a  State  court. 
But  however  this  might  be  if  he  were  a  stranger,  the  partner  is  not  to  be  re- 
garded as  a  stranger,  but  as  a  party  to  the  bankruptcy  proceedings;  and  the 
court  had  authority  to  take  such  proceedings  as  were  necessary  to  ascertain 
what  assets  were  available  and  to  subject  them  to  the  requirements  of  the  case 
before  it." 

In  re  Wing  Yick  Co.,  13  A.  B.  R.  757  (D.  C.  Hawaii) :  "Although  a  partner- 
ship may  be  adjudged  bankrupt  without  adjudging  the  partners  bankrupt,  yet 
in  such  case  both  the  partnership  assets  'and  the  individual  assets  of  the  part- 
ners are  administered  by  the  trustee  and  marshaled  to  prevent  preferences  and 
secure  the  equitable  distribution  of  the  property  of  the  several  estates.'' 

Obiter,  In  re  M'eyer,  3  A.  B.  R.  559,  98  Fed.  976  (C.  C.  A.  N.  Y.) :  "'We  are 
of  the  opinion  that  it  is  the  scheme  of  these  provisions  to  treat  the  partnership 
as  an  entity  which  may  be  adjudged  a  bankrupt  by  voluntary  or  involuntary 
proceeding,  irrespective  of  any  adjudication  of  the  individual  partners  as  bank- 
rupt, and  upon  an  adjudication  to  draw  to  the  administration  the  individual 
estates  of  the  partners  as  well  as  the  partnership  estate,  and  marshal  and  dis- 
tribute them  according  to  equity.  The  assets  of  the  individual  estates  and  the 
debts  provable  against  them  can  be  ascertained  without  adjudicating  the  indi- 
vidual partners  bankrupt.    The  language  does  not  require  such  an  adjudication." 

And  it  is  especially  true  that  the  individual  estates  are  brought  in  where 
the  adjudication  of  the  firm  involved  the  question  of  its  solvency.^^ 

Contra,  In  re  Bertenshaw,  19  A.  B.  R.  577,  157  Fed.  363  (C.  C.  A.):  "But,  as 
we  have  seen,  the  Act  of  1867  expressly  provided  that  'where  two  or  more  persons 
who  are  partners  in  trade  shall  be  adjudged  bankrupt' — the  only  way  in  which 
it  provided  for  the  adjudication  of  a  partnership — 'all  the  joint  stock  and  prop- 
erty of  the  copartnership  and  also  all  the  separate  estate  of  each  of  the  partners 

32.  Francis  v.  McNeal,  36  A.  B.  R.  firmed  Francis  v.  McNeal,  228  U.  S. 
555,    186    Fed.    481    (C.    C.    A.    Pa.,    af-       695,   30   A.   B.   R.   244). 


§    2231  DISTRIBUTION  TO  CREDITORS.  2113 

shall  be  taken'  and  administered  (14  Stat.  534,  §  36),  while  the  Act  of  1898  has 
no  such  provision  for  the  taking  of  the  separate  estates  upon  the  adjudication 
of  the  partnership.  On  the  other  hand,  the  Act  of  1898  provides  for  the  adjudica- 
tion of  a  partnership  bankrupt  without  an  adjudication  of  any  of  its  partners 
bankrupt,  while  the  Act  of  1867  has  no  such  provision.  Again,  the  Act  of  1898 
expressly  prohibits  the  administration  of  the  partnership  property,  and  by  so 
much  the  more  the  administration  of  the  individual  property  of  unadjudicated 
partners  without  their  consent,  while  the  Act  of  1867  contained  no  such  pro- 
vision. Thus,  while  the  Act  of  1867  expressly  required  the  court  which  adjudged 
a  partnership  insolvent  to  take  and  administer  the  separate  estates  of  the  part- 
ners ^nd  thereby  sustained  the  rule  in  Amsinck  v.  Bean,  the  Act  of  1898  contains 
no  such  requirement,  but  forbids  not  only  the  administration  of  his  individual 
estate,  but  the  administration  of  the  estate  of  the  partnership  without  the  con- 
sent of  the  unadjudicated  partner  (section  5h);  so  that  the  rule  in  Amsinck  v. 
Bean  is  not  only  without  support,  but  it  is  inhabited  by  the  provisions  of  the 
Act  of  1898,  and  cannot  prevail  under  it.  This  conclusion  is  supported  by  the 
actual  decision  rendered  in  Amsinck  v.  Bean,  and  by  the  reason  which  the  court 
gave  for  it.  The  decision  was  that  the  assignees  in  bankruptcy  of  the  estate 
of  a  partner  could  not  take  and  administer  the  property  of  the  partnership,  and 
the  reason  given  for  it  was  that,  while  there  was  a  provision  in  the  Act  of  1867 
for  the  administration  of  the  individual  estate  of  a  partner  upon  the  bankruptcy 
of  the  partnership,  there  was  no  provision  for  the  administration  of  the  part- 
nership's estate  upon  the  bankruptcy  of  an  individual  partner,  and  hence  it 
could  not  be  made.  By  the  same  mark,  the  court  of  bankruptcy  cannot  take  and 
administer  the  individual  estate  of  an  unadjudicated  partner  upon  an  adjudica- 
tion of  the  bankruptcy  of  the  partnership  under  the  Act  of  1898,  because,  while 
there  is  a  provision  for  the  administration  of  the  partnership  estate  upon  the 
adjudication  of  a  partner  bankrupt  in  certain  circumstances  (§  5c),  there  is  no 
provision  in  that  act  for  the  administration  of  the  individual  property  of  an  unad- 
judicated partner  upon  an  adjudication  of  a  partnership  bankrupt,  and  there  is  an 
express  prohibition  of  the  administration  of  the  partnership  estate  in  such  a  case 
without  the  consent  of  the  solvent  partner  (§  5h),  and  by  so  much  the  more  an 
inhibition  of  the  administration  of  his  individual  estate  without  his  consent, 
*  *  *  and  the  conclusion  is  that  a  court  of  bankruptcy  upon  an  adjudication 
of  a  partnership  bankrupt  may  not  draw  to  itself  and  administer  without  his 
consent  the  individual  estate  of  a  solvent  partner  who  has  not  been  adjudicated  a 
bankrupt." 

And  an  individual  partner,  not  himself  adjudicated  bankrupt,  may  be  re- 
quired to  transfer  his  individual  interest  in  the  firm  property  to  the  firm 
trustee.^  ^ 

But  it  has  been  held  that  a  receiver  or  trustee  of  a  partnership  adjudged  a 
bankrupt  is  not  the  receiver  or  trustee  of  the  property  of  another  unadju- 
dicated partnership  in  which  the  members  of  the  bankrupt  partnership  were 
also  members,  and  that  he  has  no  more  right  to  seize  or  to  administer  such 
property  than  he  has  to  take  and  distribute  the  property  of  any  other 
stranger.^* 

33.    In  re  Latimer,  23  A.  B.   R.  388,  34.    Fidelity  Trust  Co.  v.  Gaskell,  38 

174   Fed.   8S4   (D.   C.   Pa.).  A.     B.     R.     4,     195     Fed.     865     (C.     C. 

A.   Mo.). 
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§  2232.  And  "Consent"  Not  Necessary.— It  has  been  held,  to  be 
sure,  that  where  an  individual  member  is  not  also  adjudged  bankrupt  or 
does  not  "consent,"  the  adjudication  of  the  partnership  will  not  draw  into 
the  administration  the  individual  estate ;  ^^  nor  even  permit  administration 
of  the  firm  assets ;  ^®  but  these  ruHngs  arise  from  a  misconception  of  the 
scope  of  §  5  (h)  :  "Consent"  is  requisite  only  when  it  is  sought  to  administer 
firm  assets  in  an  individual  bankruptcy;  certainly  not  when  it  comes  to 
the  administration  of  a  bankrupt  partnership  itself.  Clearly  §  5  (h)  so 
reads.  Without  the  statutory  provision  the  rule  would  necessarily  be  the 
same;  for  the  firm  would  not  be  insolvent  unless  each  and  every  member 
were  also  insolvent.  No  "consent"  of  the  individual  member  is  requisite 
in  cases  of  partnership  bankruptcies  for  administration  either  of  firm  assets 
or  of  individual  assets. ^'^ 

Francis  v.  McNeal,  228  U.  S.  695,  30  A.  B.  R.  244,  affirming  S.  C,  26  A.  B.  R. 
555,  186  Fed.  491  (C.  C.  A.  Pa.):  "On  the  contrary,  we  should  infer  from  §  5, 
clause  c  through  g  that  the  assumption  of  the  Bankruptcy  Act  was  that  the 
partnership  and  individual  estates  both  were  to  be  administered,  and  that  the 
only  exception  was  that  in  h,  "in  the  event  of  one  or  more,  but  not  all,  of  the 
members  of  a  partnership  being  adjudged  bankrupt.' 

"In  that  case,  naturally,  the  partnership  property  may  be  administered  by  the 
partners  not  adjudged  bankrupt,  and  does  not  come  into  bankruptcy  at  all  ex- 
cept by  consent.  But  we  do  not  perceive  that  the  clause  imports  that  the 
partnership  could  be  in  bankruptcy,  and  the  partners  not.  The  hypothesis  is  that 
some  of  the  partners  are  in,  but  that  the  firm  has  remained  out,  and  provision 
is  made  for  its  continuing  out.  The  necessary  and  natural  meaning  goes  no 
further  than  that." 

See  dissenting  opinion  in  In  re  Bertenshaw,  19  A.  B.  R.  577,  157  Fed.  363 
(C.  C.  A.) :  "It  is  said  this  paragraph  means  that,  when  a  partnership  has  been 
declared  bankrupt  and  also  one  or  more  but  not  all  of  its  members,  the  court 
has  no  power  to  administer  the  partnership  estate  without  the  consent  of  the 
non-bankrupt  members.  And  the  argument  is  that,  as  the  court  has  no  such 
power,  much  less  has  it  the  power  when  actually  administering  the  partnership 
estate,  to  compel  a  non-bankrupt  partner  to  bring  in  his  individual  property. 
But  it  is  manifest  that  §  5h  does  not  bear  the  construction  given  it.  It  deals 
with  the  bankruptcy  of  individual  partners,  not  with  the  bankruptcy  of  the 
firm.  If  an  individual  partner  becomes  bankrupt,  it  becomes  important  to 
know  the  effect  upon  the  firm  of  which  he  is  a  member.  It  not  infrequently 
happens  that  a  firm  remains  solvent  and  prosperous,  though  a  member  be- 
comes insolvent  and  commits  an  act  of  bankruptcy  not  chargeable  to  or  con- 
nected with  the  business  of  the  partnership.  The  provision  for  such  cases  is 
found  in  the  paragraph  quoted,  and  it  has  nothing  to  do  with  the  bankruptcy 
of  the   partnership.     It   recognizes,   however,   that   before   the   bankrupt   partner 

35.  Compare,  §  65.  Strauss  v.  N.  Y.) ;  In  re-  BertensTiaw,  19  A.  B. 
Hooper,  5  A.  B.  R.  238,  105  Fed.  590  R.  577,  157  Fed.  363  (C.  C.  A.),  but 
(D.  C.  N.  Car.) ;  In  re  Bertenshaw,  19  the  dissenting  opinion  presents  the 
A.   B.  R.   577,  157   Fed.  363   (C.   C.  A.),  truer    rule. 

but  the  dissenting  opinion  in  this  case  37.      Compare    post,  §§     2251,     2791. 

seems  to  present  the  preferable  rule.  Contra,     In     re     City  Contracting     & 

36.  In  re  Blair,  3  A.  B.  R.  580  (D.  Bldg.  Co.,  30  A.  B.  R.  133  (D.  C. 
C.    N.    Y.) ;    In   re    Solomon    &   Carvel,  Hawaii). 

20   A.    B.    R.   488,    163    Fed.    140    (D.    C. 
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receives  a  discharge  his  beneficial  interest  in  the  firm  property,  after  the  payment  of 
firm  debts,  should  be  applied  to  the  payment  of  his  individual  obligations.  But, 
since  his  associates  have  an  interest  in  the  partnership  property  to  which  his 
individual  creditors  cannot  look,  they  are  justly  given  the  preference  in  liqui- 
dating their  joint  affairs.  Eventually,  however,  the  net  share  of  the  bankrupt 
partner  is  brought  into  the  individual  proceedings.  That  a  partnership  may 
be  an  entity  for  certain  purposes  and  its  property  its  own  does  not  prevent 
the  bankruptcy  of  a  single  partner  from  resulting  in  a  liquidation  of  the 
joint  business,  and  the  application  of  his  net  share  therein  to  the  payment 
of  his  individual  debts.  Rightly  regarded  the  paragraph  quoted  suggests  the 
true  rule  for  the  converse  situation — the  bankruptcy  of  the  partnership  and 
the  nonbankruptcy  of  a  member.  There  is,  however,  this  distinction.  In  a 
case  covered  by  §  5h,  the  nonbankrupt  partner  has  no  contractual  connec- 
tion with  the  debts  of  his  bankrupt  copartner.  He  is  not  liable  for  them,  and 
should,  therefore,  suffer  no  loss  or  inconvenience,  save  what  comes  from  a 
necessary  winding  up  of  the  partnership  as  in  other  cases  of  dissolution. 
Therefore  he  is  given  the  preference  in  the  settlement  of  the  firm  business 
of  which  he  is  part  owner.  But  these  reasons  do  not  apply  in  a  case  like 
the  one  before  us.  The  nonbankrupt  partner  is  liable  for  all  the  debts  of 
his  bankrupt  firm,  and  the  firm  creditors  may  look  to  his  property  for  satis- 
faction subject  to  equitable  limitations  in  favor  of  his  individual  creditors. 
A  court  pf  equity,  with  all  parties  before  it,  partnership  and  members,  grants 
full  relief,  and  the  law  has  not  required  it  to  intrust  the  administration  of  es- 
tates to  resisting  debtors." 

§  2233.  Partnership  Trustee,  Trustee  Also  of  Individual  Estates. 

— ^As  previously  noted,^^  the  creditors  of  the  partnership  elect  the  trustee  in 
partnership  bankruptcies. 

The  trustee  elected  by  the  partnership  creditors  becomes,  by  virtue  of 
his  office,  trustee  of  each  of  the  individual  estates  of  the  several  partners.^* 
And  this  is  so,  even  where  the  individual  member  is  not  himself,  individ- 
ually, a  bankrupt. 

Thus,  even  where  an  individual  member  is  not  himself  a  bankrupt,  it 
has  been  held  that  his  assignee  may  be  ordered  summarily  to  turn  over 
the  individual  assets  for  administration  in  the  partnership  bankruptcy,*** 
although  this  decision  carries  the  rule  too  far,  the  nullification  of  the  assign- 
ment being  dependent  upon  the  assignor's  adjudication  as  bankrupt,  and 
the  state  court  retaining  jurisdiction  where  he  is  not  adjudged  bankrupt.*^ 

38.  See  ante,  §§  65,  477^,  866.  Contra,  In  re  City  Contracting  & 
Bankr.  Act,  §  5  (b) :  "The  creditors  Bldg.  Co.,  30  A.  B.  R.  133  (D.  C.  Ha- 
of    the    partnership    shall    appoint    the      waii). 

trustee."     Obiter,     In     re     Eagles     &  40.     In   re    Stokes,    6   A.    B.    R.    262, 

Crisp,  3  A.  B.  R.  733,  99  Fed.   696   (D.  106  Fed.  312   (D.  C.  Penna.). 

C.   N.    Car.).  41.    But   a   lien   suffered  by  a  mem- 

39.  Bankr.  Act,  §  5  (c) :  "The  court  ber  of  a  bankrupt  partnership  to  be 
of  bankruptcy  which  has  jurisdiction  taken  on  his  individual  property,  by 
of  one  of  the  partners  may  have  ju-  legal  proceedings,  within  four  months 
risdiction  of  all  the  partners  and  of  of  the  partnership,  has  been  held  not 
the  administration  of  the  partnership  avoided  by  the  partnership  bank- 
and  individual  property."  ruptcy.     In  re   Lehigh   Lumber   Co.,   4 

In  re  Coe,  18  A.  B.  R.  715,  154  Fed.  A.  B.  R.  221,  101  Fed.  216  (D.  C.  Pa.). 
162    (D.   C.   N.  Y.),   quoted  at   §   867^. 
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At  any  rate  the  individual  member  may  himself  be  ordered  summarily 
to  transfer  his  individual  interest  in  property  to  the  trustee  for  administra- 
tion*2 

The  court  may,  in  its  discretion,  cause  the  election  of  separate  trustees 
for  the  firm  and  its  members,  but  this  power  will  only  be  exercised  in  cases 
of  special  or  peculiar  necessity.*^ 

§  2234.  Separate  Accounts  to  Be  Kept  and  Joint  Expenses  Ap- 
portioned.— The  administrations  of  the  partnership  estate,  and  of  the 
several  individual  estates  of  the  different  partners,  are  to  be  kept  distinct. 
Separate  accounts  are  to  be  kept  and  joint  expenses  are  to  be  appor- 
tioned.** 

§  2235.  Property  Originally  Individual,  Becoming  Partnership,  to 
Be  Administered  as  Such. — Property  originally  owned  by  one  or  more 
of  the  partners,  and  used  in  the  partnership  business,  may  be  joint  or 
separate  estate,  as  may  be  agreed  upon  between  the  partners  either  in  writ- 
ing or  by  parol  agreement.*^ 

§  2236.  Agreement  Not  Necessarily  Express. — The  parol  agreement 
need  not  be  express  but  may  be  proved  by  a  course  of  conduct,  as  by  entries 
upon  the  partnership  books,  or  by  circumstantial  evidence.*^ 

Thus,  real  estate  standing  in  one  partner's  name  may  be  shown  to  be 
partnership  property.*'^ 

§  2237.  Partnership  Debts  "Provable"  against  Individual  Both  in 
Partnership  and  in  Individual  Bankruptcy,  Likewise  Individual  Debts 
against  Partnership. — Partnership  debts  are  "provable"  against  the  in- 
dividual estates  of  the  several  members,  either  in  partnership  cases  or  in 
individual  cases;  and  likewise  individual  debts  are  "provable"  against  the 
partnership  share  of  the  individual  members  either  in  partnership  or  in- 
dividual cases:  the  priority  of  right  to  share  in  the  particular  fund  does 
not  affect  the  provability. 

42.  In  re  Latimer,  33  A.  B.  R.  388,  Instance  of  facts  insufficient  to 
174  Fed.   834   (D.   C.   Pa.).  prove  contribution:     Seat  in  stock  ex- 

43.  In  re  Currie,  38  A.  B.  R.  834,  change;  Burleigh  v.  Foreman,  13  A. 
197  Fed.   1013    (D.   C.  Mich.).  B.  R.  88,  130  Fed.  13  (C.  C.  A.  Mass.). 

44.  Bankr.  Act,  §  5  (d) :     "The  trus-  In   re   Haring,   37  A.   B.   R.   385,   193 
tee  shall  keep  separate  accounts  of  the  Fed.   168   (D.   C.  Mich.), 
partnership  property  and  of  the  prop-  46.    In  re  Swift,  9  A.   B.  R.  237,   118 
erty  belonging  to  the  individual  part-  Fed.    348    (D.    C.    Mass.,    reversed    for 
ners."  insufficiency     of     facts,     Burleigh     v. 

Bankr.  Act,  §  5  (e) :     "The  expenses  Foreman,   13   A.   B.   R.   88,   C.    C.   A.), 

shall     be    paid    from     the     partnership  Compare,   analogously,   In   re  Jones,  8 

property   and    the  individual   property  A.  B.  R.  636   (D.  C.  N.  Car.,  reversed 

in  such  proportions  as  the  court  shall  sub  nom.  Davis  v.  Turner,  9  A.  B.  R. 

determine."  704,  130  Fed.  605,  C.  C.  A.). 

45.  Instance  of  contribution  to  part-  47.  In  re  Mosier,  7  A.  B.  R.  368, 
nership  enterprise  evidenced  in  writ-  113  Fed.  138  (D.  C.  Vt.) ;  In  re  Groet- 
ing:  Seat  in  stock  exchange  standing  zinger,  11  A.  B.  R.  733,  137  Fed.  814 
in  one  partner's  name.  In  re  Hurl-  (C.  C.  A.  Penn.,  affirming  6  A.  B. 
butt,  13  A.  B.   R.  50,  135  Fed.  504   (C.  R.    399). 

C.  A.  N.   Y.). 
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In  re  Hee,  13  A.  B.  R.  8  (D.  C.  Hawaii):  "It  is  not  necessary  for  the  court 
to  decide  this  point  because  it  makes  no  difference  as  to  their  right  of  petition- 
ing for  the  adjudication  of  L.  Hee  as  a  bankrupt,  whether  they  were  creditors 
of  a  partnership  of  which  he  was  a  member  or  whether  they  were  creditors  of 
L,.  Hee  in  his  individual  capacity,  a  partner  of  the  partnership  being  liable  for 
all  the  partnership  debts." 

Thus,  partnership  debts  are  provable  in  the  individual  bankruptcy  of  a 
member.*^ 

In  re  Bates,  4  A.  B.  R.  56,  100  Fed.  363  (D.  Ct.  Vt.):  "*  *  *  the  individual 
assets  may  have  been  applied  to  individual  debts  to  the  exclusion  of  partner- 
ship debts  till  after  the  individual  debts  are  all  paid,  and  there  may  never  be 
anything  whatever  to  go  to  the  partnership  creditor;  but  his  debt  is  none  the 
less  provable.  Whether  a  debt  is  provable  depends  upon  the  nature  of  the  lia- 
bility, and  not  upon  whether  there  are  assets,  or  there  is  any  prospect  of  assets, 
applicable  to  it.  This  partnership  debt  is  a  simple  contract  debt  of  the  part- 
nership, and  a  simple  contract  liability  of  the  bankrupt,  and  the  individual 
debt  is  a  similar  liability,  and  both  are  of  the  provable  class." 

In  re  Mercur,  S  A.  B.  R.  637,  95  Fed.  634  (D.  C.  Pa.):  "The  creditors  of  a 
partnership  are  also  creditors  of  each  individual  member,  and  have  a  right  to 
petition  against  him,  as  well  as  against  the  firm.  This  has  been  several  times 
decided,  and  is  supported  by  principle  no  less  than  by  authority.  How  far  the 
partnership  creditors  may  be  entitled  to  share  in  the  distribution  of  the  sepa- 
rate property  of  each  member  is  a  distinct  question,  which  can  only  be  de- 
termined hereafter  when  the  assets  come  to  be  marshaled." 

§  2238.  Partnership  Creditors  to  Exhaust  Partnership,  Assets,  In- 
dividual Creditors  to  Exhaust  Individual  Assets;  Each  to  Share  in 
Other  Only  in  Surplus. — Partnership  creditors  have  the  right  to  be  first 
paid  in  full  out  of  the  partnership  assets  before  any  other  creditors;  and 
individual  creditors  have  the  right  to  be  first  paid  in  full  out  of  the  respective 
individual  estates  before  any  other  creditors;  but  the  creditors  of  the  part- 
nership estate  may,  after  exhausting  the  assets  of  the  partnership  estate 
share  in  any  surplus  of  the  individual  estates  left  after  paying  the  creditors 
of  the  individual:   and  vice  versa.* ^ 

48.  Jarecki  Mfg.   Co.  v.  McElwaine,      surplus  shall  be  added  to  the  partner- 

5  A.  B.  R.  751,  107  Fed.  349  (C.  C.  ship  assets  and  be  applied  to  the  pay- 
Ind.);  Loomis  f.  Wallblom,  13  A.  B.  ment  of  the  partnership  debts.  Should 
R.  687,  94  Minn.  393;  In  re  Kaufman,  any  surplus  of  the  partnership  prop- 
14  A.  B.  R.  393,  136  Fed.  363  (D.  C.  erty  remain  after  paying  the  partner- 
!N.    Y.);    impliedly.    In    re    Hartman,    3  ship  debts,  such  surplus  shall  be  added 

A.  B.  R.  65,  96  Fed.  593  (D.  C.  Iowa) ;  to  the  assets  of  the  individual  part- 
impliedly,  In  re  McFaun,  3  A.  B.  R.  ners  in  the  proportion  of  their  respec- 
66,    96    Fed.    593    (D.    C.    Iowa);    Deaf  five  interests  in  the  partnership." 

6  Dumb    Institute  v.   Crockett,    17   A.  Bankr.    Act,    §    5    (g) :      "The    court 

B.  R.  337,  117  N.  Y.  App.  Div.  369.  may  permit  the  proof  of  the   claim  of 

49.  Bankr.  Act,  §  5  (f) :  "The  net  the  partnership  estate  against  the  in- 
proceeds  of  the  partnership  property  dividual  estates,  and  vice  versa,  and 
shall  be  appropriated  to  the  payment  may  marshal  the  assets  of  the  part- 
of  the  partnership  debts,  and  the  net  nership  estate  and  individual  estates 
proceeds  of  the  individual  estate  of  so  as  to  prevent  preferences  and  sc- 
each  partner  to  the  payment  of  his  in-  cure  the  equitable  distribution  of  the 
dividual  debts.  Should  any  surplus  re-  pioperty  of  the  several  estates." 
main  of  the  property  of  any  partner  In  re  Wilcox,  3  A.  B.  R.  117,  94  Fed. 
after  paying  his  individual  debts,  such  84   (D.   C.   Mass.) ;   In  re  Janes,   13  A. 
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In  re  Stein  &  Co.,  11  A.  B.  R.  536,  127  Fed.  547  (C.  C.  A.  Ills.):  "The  pres- 
ent Bankruptcy  Act  recognized  the  equitable  rule  that  partnership  property  is 
primarily  a  fund  for  the  payment  of  copartnership  debts,  and  that  the  interest 
of  a  copartner  is  subject  to  that  special  equity,  and  attaches  only  to  the  surplus 
remaining  after  the  payment  of  the  copartnership  debts.'' 

Vaccaro  v.  Security  Bk.,  4  A.  B.  R.  483,  103  Fed.  436  (C.  C.  A.  Tenn.):  "It 
is  true  that  in  equity  the  individual  debts  of  a  partner  are  entitled  to  be  first 
paid  out  of  the  individual  property  and  firm  debts  out  of  partnership  property, 
but  in  each  case  the  surplus,  after  providing  for  the  preferred  debt,  is  applicable 
to  the  payment  of  debts  of  the  other  class. 

"This  too  is  the  order  of  payment  prescribed  by  §  5  of  the  Bankrupt  Act  of 
1898." 

Obiter,  Buckingham  v.  First  Nat.  Bk,  13  A.  B.  R.  469,  131  Fed.  849  (C.  C. 
A.  Tenn.) :  "This  is  a  statutory  statement  of  a  general  rule  early  adopted  in 
England  (Ex  parte  Crowder,  3  Vernon  706),  upon  which,  subsequently,  an  ex- 
ception was  engrafted  to  the  effect  that  firm  creditors  may  share  in  the  indi- 
vidual assets  in  competition  with  individual  creditors,  if  there  be  no  firm  assets 
and  no  solvent  partner.'' 

Jacobs  V.  Van  Sickle,  10  A.  B.  R.  519,  123  Fed.  340  (D.  C.  N.  J.):  "Then, 
too,  Kline  may  be  assumed  to  know  that  in  any  bankruptcy  proceedings,  even 
if  Van  Sickel  were  a  partner  in  Grant  Bros.,  in  the  administration  of  the  es- 
tates of  the  partnership  and  of  the  partners  in  bankruptcy  the  individual  estate 
of  each  partner  was  primarily  liable  for  the  payment  in  full  of  his  individual 
debts." 

In  re  Hosier,  7  A.  B.  R.  369,  113  Fed.  138  (D.  C.  Vt.):     "Partnership  creditors 


B.  R.  341,  133  Fed.  913  (C.  C.  A.  N. 
Y.,  reversing  11  A.  B.  R.  792);  Jarecki 
Mfg.  Co.  V.  McElwaine,  5  A.  B.  R, 
751,  107  Fed.  349  (D.  C.  Ind.) ;  In  re 
Denning,  8  A.  B.  R.  133,  144  Fed.  219 
(D.  C.  Mass.) ;  inferentially,  In  re 
Groetzinger,  11  A.  B.  R.  733,  127  Fed. 
814  (C.  C.  A.  Pa.,  affirming  6  A.  B. 
R.  399) ;  Inferentially,  In  re  Corcoran, 
13  A.  B.  R.  383  (Ref.  Ohio,  affirmed 
by  D.   C);   In  re  Hobbs   &  Co.,  16  A. 

B.  R.  548,  145  Fed.  211  (D.  C.  W.  Va.). 
In  re  Blanchard,  20  A.  B.  R.  417,  161 

Fed.  793  (D.  C.  N.  Car.);  Adams  v. 
Deckers  Lumber  Co.,  39  A.  B.  R.  43, 
202  Fed.  48  (C.  C.  A.  W.  Va.) ;  In  re 
Chandler,  35  A.  B.  R.  865,  185  Fed. 
1006  (C.  C.  A.  111.);  In  re  Union  Bank 
Co.,  35  A.  B.  R.  148,  184  Fed.  334   (C. 

C.  A.  Mich.);  In  re  Effinger,  35  A.  B. 
R.  930,  184  Fed.  738  (D.  C.  Md.); 
Johnson  v.  Norris,  27  A.  B.  R.  107, 
190  Fed.  459  (C.  C.  A.  Tex.).  Also, 
see   post,   §  2355. 

This  rule  is  said  to  apply  only  in 
cases  where  both  the  partnership  and 
the  individual  estates  are  before  the 
court  for  distribution.  Conrader  v. 
Cohen,  9  A.  B.  R.  619,  121  Fed.  801 
(C.  C.  A.  Penn.,  affirming  In  re  Con- 
rader,  9   A.    B.   R.   85,    118    Fed.   676). 

Contra,  In  re  Wilcox,  3  A.  B.  R. 
117,  94  Fed.  84   (D.   C.  Mass.). 

After     the     expiration     of     the     year 


within  which  claims  may  be  filed,  a 
creditor  who  holds  a  firm  note  with 
individual  members'  endorsements 
thereon,  and  who  has  proved  the  same 
solely  against  the  partnership  estate, 
will  not  be  permitted  to  amend  so  as 
tc  prove  them  against  the  individual 
estates  as  well. .  In  re  McCallum,  11 
A.  B.  R.  447,  137  Fed.  768  (D.  C. 
Penn.). 

This  rule  is  said  to  be  simply  de- 
claratory of  the  common  rule  of  equity 
so  far  as  concerns  the  right  of  part- 
nership creditors  to  priority  of  pay- 
ment out  of  firm  assets,  but  to  state 
a  new  rule  as  to  individual  creditors; 
for  in  equity  partnership  creditors 
have  a  lien  on  partnership  assets  for 
the  payment  of  firm  debts,  but  indi- 
vidual creditors  have  no  such  lien  on 
individual    assets. 

In  re  Mosier,  7  A.  B.  R.  268,  113 
Fed.  138  (D.  C.  Vt.):  "Partnership 
creditors  have  a  lien,  in  equity,  upon 
partnership  property  for  the  payment 
of  partnership  debts.  *  *  *  But 
individual  creditors  have  no  lien  at 
common  law  or  in  equity,  upon  indi- 
vidual property  against  partnership 
creditors  for  individual  debts.  That 
right  is  provided  for  by,  and  rests 
wholly  upon,  the  Bankrupt  Law."  In- 
ferentially, In  re  Janes,  13  A.  B.  R. 
341,  133  Fed.  913  (C.  C.  A.  N.  Y.). 
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have  a  lien  in  equity,  upon  partnership  property  for  the  payment  of  the  partner- 
ship debts.  Washburn  v.  Bank,  19  Vt.  378.  This  right  is  expressly  provided 
for  in  the  Bankrupt  Law.  Section  5f.  But  individual  creditors  have  no  lien,  at 
common  law  or  in  equity,  upon  individual  property,  against  partnership  credit- 
ors for  individual  debts.  *  *  *  That  right  is  provided  by,  and  rests  wholly 
upon,   the    Bankrupt   Law." 

The  rule  obtains  though  the  debt  be  a  "priority"  debt;  thus  the  personal 
tax  of  a  member  of  a  partnership  is  not  to  be  paid  out  of  firm  assets  until 
firm  creditors  are  satisfied  in  fulL^"  And  this  rule  applies  even  though  the 
bankrupt  firm  is  composed  of  individuals  and  another  firm.^i 

But  a  creditor  who,  after  his  debt  was  incurred,  became  a  partner  of  his 
debtor  in  a  separate  and  distinct  transaction,  may  prove  his  claim  against 
the  individual  estate  of  the  debtor,  even  to  the  diminution  of  the  fund  avail- 
able for  partnership  creditors. ^^ 

No  "exceptions"  are  to  be  allowed  to  the  rule;  even  where  a  partnership 
and  all  its  members  are  adjudicated  bankrupt  in  the  same  proceedings  and 
there  are  no  partnership  assets  but  only  individual  assets — the  individual 
creditors  must  nevertheless  be  first  satisfied  out  of  the  individual  estates 
and  partnership  creditors  may  only  share  in  any  surplus. ^^ 

§  2239.  Section  5  Refers  Only  to  Actual  Partnerships,  Not  Those 
by  "Holding  Out." — The  provisions  of  §  5  of  the  Bankruptcy  Act  refer 
only  to  cases  of  actual  partnerships  between  the  parties,  not  to  partnerships 
that  are  merely  such  as  to  certain  creditors  by  "holding  out"  or  otherwise. s* 

§  2240.  Obligations  Signed  by  Firm  Name,  Prima  Facie  Allow- 
able as  Firm  Debts. — Obligations  signed  by  the  firm  in  the  firm  name 
are  prima  facie  allowable  against  the  partnership  estate.^^ 

Thus,  an  accommodation  indorsement  in  the  firm  name  made  by  one  part- 
ner will  bind  the  partnership  in  the  hands  of  a  bona  fide  holder.-^  <■  Of  course, 
however,  where  the  holder  had  notice,  actual  or  constructive,  as  for  ex- 
ample where  the  note  showed  on  its  face  that  it  was  an  accommodation  in- 
dorsement, the  holder  would  take  subject  to  the  possible  defense  of  lack  of 
power. 

50.  In  re  Flatau  &  Stern,  31  A.  B.  191  Fed.  665  (D.  C.  So.  Dak.).  Also 
R.   353    (Ref.   N.  Y.).  see   In   re   Pinson   &   Co.,   34   A.    B.   R. 

51.  In  re  Knowlton  &  Co.,  38  A.  804,  180  Fed.  787  (D.  C.  Ala.),  quoted 
B.   R.   140,  196  Fed.  837   (D.   C.  Pa.).  at  §§  455^,   57  and  58. 

52.  In    re   John    Strawbridge,    35    A.  Instance  held  joint  ventures  but  not 

B.  R.  355    (Ref.   Pa.).  partnership,    Mayes    v.    Palmer,    31    A. 

53.  In  re  Janes,  13  A.  B.  R.  341,  133  B.  R.  335,  308  Fed.  97  (C.  C.  A.  Mo.). 
Fed.  913  (C.  C.  A.  N.  Y.) ;  In  re  Wil-  "Universal"  Partnerships.^ — Com- 
cox,   3   A.    B.    R.    117,   94    Fed.    84    (D.  pare,    In   re    Culver,    33   A.    B.    R.    779, 

C.  Mass.).  176   Fed.   450    (D.    C.   Minn.). 

54.  Compare  ante,  §§  57,  58,  60  and  55.  Merchants'  Bank  v.  Thomas,  10 
63.  In  re  Kenney,  3  A.  B.  R.  353,  97  A.  B.  R.  399,  131  Fed.  306  (C.  C.  A. 
Fed.    554    (D.    C.    N.   Y.,   affirmed   in    5  Miss.).     Compare  post,  §  3345, 

A     B     R.    355,    105    Fed.    897,   itself   af-  57.     Union    Nat'l    Bank   v.    Neill,    17 

firmed   in   Clarke  v.   Larrimore,   188  U.       A.   B.   R.  841   (C.   C.  A.  Tex.). 
S.  486);  In  re  Gibson,  37  A.  B.  R.  401, 
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§  2241.  Individual  Debt  Assumed  by  Pirm  Provable  against  Part- 
nership if  Sufficient  Consideration. — The  individual  debt  of  a  partner 
may  be  assumed  by  the  firm,  if  sufficient  consideration  exists ;  and  the  debt 
in  that  instance  will  be  a  provable  debt  against  the  firm  estate  in  bankruptcy.^^ 

Thus,  notes  of  a  new  firm  are  given  on  sufficient  consideration  when 
given  to  pay  the  debts  of  individual  partners  equal  to  the  value  of  the  re- 
spective shares  contributed  by  each.^^  Likewise,  where  a  firm  assumes  all 
of  one  partner's  assets  and  liabilities,  the  partner's  individual  liabilities  be- 
come firm  liabilities  and  are  supported  by  sufficient  consideration,  and  the 
transaction  is  not  within  the  statute  of  frauds.®''  Again,  a  firm  note  given 
by  both  partners  is  a  valid  partnership  debt  where  it  is  given  for  an  existing 
business  debt  of  the  original  partner,  who  had  sold  a  half  interest  in  his 
business  on  condition  that  the  incoming  partner  assume  half  of  such  debt.^i 

Notes  given  by  the  firm  to  settle  up  a  partner's  embezzlement  of  govern- 
ment money  are  valid  against  the  firm,  where  the  embezzled  money  went 
to  pay  firm  debts. ^^ 

On  the  other  hand,  notes  signed  in  the  firm  name  by  one  partner  and  given 
by  him  to  a  bank  in  renewal  of  an  individual  indebtedness,  the  bank  having 
knowledge,  are  not  provable  against  the  partnership  estate  in  bankruptcy, 
where  there  is  not  sufficient  evidence  that  the  partnership  had  assumed  the 
indebtedness.** 

§  2242.  But  Assumption  Must  Be  Acquiesced  in  by  Creditor. — 

But  the  assumption  by  the  firm  must  be  with  the  knowledge  and  consent  or 
acquiescence  of  the  creditor,  else  the  obligation  remains  individual.** 

Thus,  the  entry  of  an  individual  partner's  debt  on  the  firm  books,  un- 
known to  the  creditor,  and  payments  thereon  from  time  to  time  with  firm 
checks,  do  not  change  the  character  of  the  debt  to  that  of  a  firm  obligation.*^ 

Again,  a  mortgage  of  partnership  property,  given  by  one  partner  to  secure 
his  individual  indebtedness,  even  with  the  consent  of  the  other  partner,  has 
been  held  not  enforceable  in  bankruptcy  against  firm  creditors.** 

But    a    sealed   note    in    South    Care-  In  re  Mclntire,  12  A.  B.   R.  439). 

lina  does  not  bind  the  firm  unless  the  64.    Assumption  of  Corporate  Debts 

act     of     both     partners.     Pollock     v.  en    Buying    Out    Corporation. — ^Where 

Jones,   10   A.   B.   R.   616,   134   Fed.   163  an    individual    bought    out    the    assets 

(C.   C.  A.   S.   Car.).  of  a  corporation  and  assumed  its  debts 

58.    Kelsey  v.  Munson,  38  A.   B.   R.  and  later  formed  a  partnership  which 

530,  198  Fed.  841   (C.   C.  A.  Colo.).  took  over  the  same  property  and  debts 

en      -i,s      u     i  !    T31       .    'ri,„™„„     in  "id    later    still    became    bankrupt,    the 

A     R    r'pqO    1P1    F^H    ,nJrr    r    K  °"gi"al    corporate    creditors    are    firm 

A    B     R.   39&,   121   Fed.   306    (C.   C.   A.  ^^^^^^^^^^   ^^^   individual.     In   re   Sick- 

^^'^^^■>-  man  &  Glenn,  19  A.  B.  R.  333,  155  Fed. 

60.  In  re  Dresser,   13  A.  B.   R.   747,      508    (D     C     Pa ) 

135   Fed.  495   (C.   C.  A.  N.   Y.).  '    gg_    jjibberd  'v.   McGill,   13  A.   B.   R. 

61.  Dacovich  v.  Schley,  13  A.  B.  R.  ^qi,  139  Fed.  590  (C.  C.  A.  Pa.,  af- 
753,   134   Fed.  73   (C.   C.  A.   Ala.).  firming   In   re   Wiseman,   10   A.    B.    R. 

62.  In  re  Speer  Bros.,  16  A.  B.  R.  550,  133  Fed.  185).  Inferentially,  In 
534    (D.    C.    Ore.).  re  Blanchard,  30  A.  B.  R.  417.  161  Fed. 

63.  First  Nat'l  Bk.  of  Miles  City  v.  '"'93   (D.   C.   N.   Car.). 

State   Nat'l   Bk.,   13  A.    B.    R.   439,   131  66.     In    re    Blanchard,    30    A.    B.    R. 

Fed     423    (C.    C.    A.    Mont.,    affirming       417,   161   Fed.   793    (D.   C.   N.   Car.). 
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§  2243.  Loan  to  Enable  Partner  to  Furnish  Contributory  Share 
Not  Firm  Debt. — A  loan  made  by  a  third  party  to  enable  one  to  furnish 
his  contributory  share  to  a  partnership  enterprise  is  not  a  firm  debt. 

Thus,  loans  by  two  fathers  to  set  up  their  sons  as  partners  in  the  same 
business,  evidenced  by  notes  signed  by  both  sons  in  their  respective  individ- 
ual names,  were  held  not  to  be  firm  obligations,  although  the  money  went 
into  the  firm  business.®''  And  claims  for  advancements  to  further  the  firm 
enterprise  of  a  partner  in  an  illegal  or  ultra  vires  partnership,  composed  of 
a  corporation  and  another  partnership,  may  not  be  proved  against  the  other 
partnership;  and  the  corporation  which  was  a  de  facto  partner  may  not 
prove  its  advancements  to  the  partnership  enterprise  as  a  debt  against  the 
partnership,  on  the  theory  that  it  was  not  a  partner  because  of  the  ultra 
vires.®^  But  its  advances  made  prior  to  its  entry  into  the  uhra  vires  part- 
nership to  the  other  partners  (the  present  bankrupts)  may  be  proved  against 
the  other  partners.®^ 

§  2244,  Mere  Joint  Obligations,  Not  Amounting  to  Partnership 
Debts,  Not  Allowable,  on  Par  with  Firm  Debts. — Mere  joint  obliga- 
tions, not  amounting  to  partnership  obligations,  are  not  allowable  against 
firm  assets  on  a  par  with  firm  debts.®®^ 

In  re  Weisenberg  &  Co.,  13  A.  B.  R.  418,  131  Fed.  517  (D.  C.  Ky.) :  "It  is 
certain  that  if,  for  either  reason  the  notes  in  question  must  be  treated  as  joint 
debts,  they  cannot  be  allowed  as  valid  claims  against  the  firm  assets,  on  a  par 
with  firm  creditors." 

§  2245.  Parol  Evidence  Admissible  to  Show  Obligations,  Appar- 
ently Individual,  to  Be  Firm  Debts. — Parol  evidence  is  admissible  to 
show  that  obligations  apparently  individual  are  in  reality  firm  debts.''" 

67.    Strause   v.    Hooper,    5   A.    B.    R.  against   the  partnership.     But  there   is 

225    (D.   C.   N.   Car.).  a    distinction    between    debts    incurred 

Compare    Mock   v.    Stoddard,    24    A.  by   individuals   for   the   benefit   of   the 

B      R     403     177     Fed     611    (C.     C     A.  individuals    in    contributing    capital    to 

Idaho'       distinguishing       Strause  '     v.  a  partnership  and  debts  incurred  by  a 

Hooper     supra):     "In     the     case     of  partnership  m  the  busmess  of  and  for 

Strause   v.    Hooper    (D.    C,    N.    C),    5  the  benefit   of  the   partnership." 
Am.    B.    R.    225,   105    Fed.   490,   it   was  68.  Wallerstein  v.  Ervin,  7  A.  B.   R. 

held  that  notes  signed  by  both  mem-  256,  113  Fed.  124  (C.  C.  A.  Penn.,  af- 

bers   of  a  partnership   for  money  bor-  firming    In   re   Ervin,   6   A.    B.    R.    356, 

lowed  and  put  into  the  firm  as  capital  109   Fed.   185). 

were    not   provable    against   the    estate  69.    In  re  Ervin,  7  A.  .B.  R.  480,  114 

of  the  partnership  in  bankruptcy.     The  jTgd.   596    (D.   C.   Penn.). 
facts  in  this  case  show  that  the  money  gg^    Compare    Mayes   v.   Palmer,   31 

borrowed    was    obtained    by    the    mdi-  ^    B     R    225,   208    Fed.   97    (C.    C.   A. 

viduals  for  the  purpose  of  contributing  j^'^  -. 

each   his    share   to   the    capital    of   the  „-'■  Turner      9     A      B 

partnership.     These  debts  were  of  the  r '^%o4      13o     Fed      605     CC      C      A 

character     of    the     claims    of     George  R-     704      l^O    f^d     605     (U     U     A 

Stoddard    in    the    P--"*    case     based  N-      Ca-       reversing  ^In    ^re     Jones, 

upon    the     "°tes    of    A     K     Stoddard  g  ^^  ^^    g^^^'    dumber    Co.,    32    A. 
given     to    George     btoddara     tor     nis  iqn   CD    C    Idaho 

^'^?  I  M  bv"X"'c"u  ?■  thatThfs  wa^s"  a\rmed^'ub  noltock  .^^toddart  24 

'A^l^J  debt.'^Tnd'  n'of  '^Z^.  A.  B.  R.  403,  177  Fed.  611,  C.  C.  A.); 
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Thus,  parol  evidence  is  admissible  to  show  written  obligations'  signed  in 
the  individual  names  of  the  several  partners  nevertheless  to  be  firm  obli- 
gations,'^^ such  being  held  as  to  notes. and  a  chattel  mortgage  in  the  indi- 
vidual names  of  the  partners  upon  all  the  firm  goods,  even  where  the  notes 
were  under  seal. 

§  2246.  Partnership  Released  by  Creditor's  Acceptance  of  Indi- 
vidual Obligation. — The  partnership,  on  the  other  hand,  may  be  released 
from  its  obligation  on  a  firm  debt  by  the  creditor's  acceptance  of  the  in- 
dividual obligation  of  one  of  the  partners  therefor. '^^ 

§  2247.  Secret  Partner's  Claim,  Not  Debt  against  Partnership. — 

A  secret  partner's  claim  is  not  to  be  allowed  as  a  debt  against  the  partner- 
ship.^^ 

§  2247:^.  Nor  Is  a  Partner's  Contribution  of  Capital. — Nor  is  a 

partner's  contribution  to  the  capital  of  the  firm  a  provable  debt  against  the 
partnership  assets.'''* 


Mock  V.  Stoddard,  24  A.  B.  R.  43,  177 
Fed.  611  (C.  C.  A.  Idaho,  affirming  In 
re  Stoddard  Bros.  Lumber  Co.,  S3  A. 
B.  R.  435,  169  Fed.  190).  [1867]  In 
re  Warren,  2  Ware  323,  Fed.  Cas.  No. 
17,191;  [1867]  In  re  Thomas,  8  Biss. 
139,  Fed.  Cas.  No.  13,886. 

In  re  Shattuck  &  Hugh,  6  A.  B.  R. 
56  (Ref.  N.  Y.):  In  this  case  the 
court  held  that  claims  based  on  notes 
signed  in  individual  names  of  the  co- 
partners, who  were  the  sons  of  the 
persons  who  loaned  the  money  on 
them  and  became  endorsers  on  other 
notes,  where  the  payees  gave  the 
credit  to  the  firm  and  not  to  the  in- 
dividuals, and  the  proceeds  of  the 
notes  were  used  in  the  business  of  and 
for  the  benefit  of  the  firm,  were  claims 
against  the   partnership. 

In  re  Weisenberg  &  Co.,  12  A.  B.  R. 
418,  131  Fed.  517  (D.  C.  Ky.):  In  this 
case  the  court  held  that  a  claim  upon 
the  joint  note  of  two  partners  could 
not  be  allowed  against  the  partnership 
estate  in  bankruptcy  or  on  a  par  with 
firm  creditors:  but  that  parol  evi- 
dence was  adrnissible  to  sh^w  the  lia- 
bility of  the  makers  of  the  note  to  be 
in  fact  the  liability  of  the  firm. 

The  presumption  that  a  partner  has 
knowledge  of  entries  in  the  firm  books 
is  rebutted  by  his  uncontradicted  tes- 
timony that,  though  he  could  have  had 
access  to  the  books,  he  never  examined 
them.     First  Nat.  Bk.  v.  State  Bk.,  12 

A.  B.  R.  429,  131  Fed.  422  (C.  C.  A. 
Mont.,  affirming  In  re  Mclntire,  12  A. 

B.  R.  787,  133  Fed.  365,  D.  C.  Mont.). 


But  the  creditor's  testimony,  that  he 
intended  to  give  credit  to  the  firm,  has 
been  held  inadmissible.  In  re  Weisen- 
berg &  Co.,  13  A.  B.  R.  418  (D. 
C.   Ky.). 

Compare,  In  re  Lamon,  32  A.  B.  R. 
035,  171  Fed.  516  (D.  C.  N.  Y.), 
wherein  evidence  held  not  to  sustain 
contention  that  it  was  a  partnership 
obligation. 

71.  Mock  V.  Stoddard,  24  A.  B.  R. 
403,  177  Fed.  611  (C.  C.  A.  Idaho,  af- 
firming In  re  Stoddard  Bros.  Lumber 
Co.,  23  A.  B.  R.  435,  169  Fed.  190). 

Compare  Adams  v.  Decker's  Lum- 
ber Co.,  39  A.  B.  R.  42,  202  Fed.  48 
(C.  C.  A.  W.  Va.). 

72.  In  re  Lehigh  Lumber  Co.,  4  A. 
B.  R.  331,  101  Fed.  216   (D.  C.  Pa.). 

73.  Instance,  Rush  v.  Lake,  10  A. 
B.  R.  455,  133  Fed.  561  (C.  C.  A. 
Wash.,  reversing  In  re  Clark,  7  A.  B. 
R.  96,  111  Fed.  893).  Inferentially,  In 
re  Stoddard  Bros.  Lumber  Co.,  22  A. 
B.  R.  435,  169  Fed.  190  (D.  C.  Idaho). 

No  Notice  Requisite  on  Retirement 
of  Secret  Partner. — In  re  Stoddard 
Bros.  Lumber  Co.,  23  A.  B.  R.  435, 
169  Fed.  190  (D.  C.  Idaho,  affirmed  sub 
nom.  Mock  v.  Stoddard,  24  A.  B.  R. 
403,  177   Fed.  611,  C.   C.  A.   Idaho). 

74.  In  re  Floyd  &  Co.,  19  A.-  B.  R. 
438,  156  Fed.  206  (D.  C.  N.  Car.);  In 
re  Rice,  31  A.  B.  R.  205,  164  Fed.  514 
(D.  C.  Pa.),  quoted  at  §  2260.  But  his 
excess  of  contribution  may  be  proved 
against  the  other  partner's  individual 
estate.     See  post,  §  2259., 
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§  2247 1.  Nor  Is  a  Note  by  One  Partner  for  Buying  Out  Retiring 
Partner. — Nor  is  a  note  given  by  one  partner  for  the  purchase  price  of 
a  retiring  partner's  share  a  firm  obligations^ 


Partnership  Debts  and  Assets  in  Individual  Bankruptcies  in  Gen- 
eral. 

§  2248.  Trustee  in  Individual  Bankruptcy  of  Partner  Not  to  In- 
terfere with  Firm  Assets,  without  Consent. — A  trustee  in  bankruptcy 
of  an  individual  partner  has  no  right  to  interfere  with  the  firm  assets  [with- 
out the  consent  of  the  partner  not  bankrupt]  .''*• 

Moses  V.  Pond,  4  A.  B.  R.  655  (N.  Y.  Sup.  Ct.) :  "There  is  no  view  of  the 
scope  of  the  Bankrupt  Act  which  requires  the  trustee  to  assume  possession  of 
the  property  of  others,  or  of  a  partnership,  because  merely  the  individual  he 
represents  has  the  ultimate  remainder  in  whatever  is  left  after  paying  the  debts 
of  the  partnership,  and,  possibly,  the  superior  interest  of  the  deceased  part- 
ner." 

In  re  Pierce,  4  A.  B.  R.  489,  102  Fed.  977  (D.  C.  Wash.):  "If  the  adminis- 
trator (of  the  deceased  partner's  estate)  will  voluntarily  surrender  possession 
of  the  estate,  the  trustee  may  take  it;  but  the  trustee  cannot  take  possession 
of  any  property  of  which   the  administrator  has   custody  without  his   consent." 

Obiter,  Mills  v.  Fisher  &  Co.,  20  A.  B.  R.  237,  159  Fed.  897  (C.  C.  A.  Tenn.) : 
"When  there  is  no  adjudication  against  the  firm,  the  firm  assets  cannot  be 
administered  by  the  bankrupt  court,  if  there  be  one  member  not  adjudicated, 
unless  he  consent.  In  such  cases  the  unadjudicated  partner  has  the  right 
to  wind  up  the  firm,  paying  over  only  the  share  of  the  bankrupt  partner  to 
his  trustee." 

§  2249.  Member  Bankrupt,  but  Partnership  Not,  Remaining 
Partners  to  Account  for  Bankrupt's  Share. — Where  partnership  prop- 
erty in  which  an  individual  bankrupt  has  an  interest  as  one  of  the  partners, 
is  not  in  the  custody  of  the  bankrupt's  trustee,  the  bankrupt's  interest  therein 

75.  Mock  V.  Stoddard,  24  A.  B.  R.  Sub-Partnerships.— Where  a  bank- 
403,  177  Fed.  611  (C.  C.  A.  Idaho,  af-  rupt  partnership  has  itself  been  a 
firming  In  re  Stoddard  Bros.  Lumber  partner  in  another  and  quite  separate 
Co.,  22  A.  B.  R.  435,  169  Fed.  190),  partnership  enterprise,  the  same  rules 
quoted  post,  §  2263.  would     apply  —  the     sub-partnership's 

76.  Ivudowici  Tile  Roofing  Co.  v.  affairs  are  not  to  be  administered  in 
Penn.  Inst.,  8  A.  B.  R.  739  (D.  C.  Pa.);  the  partnership  bankruptcy  without 
compare.  In  re  Mercur,  10  A.  B.  R.  the  consent  of  the  solvent  sub-part- 
505,  123  Fed.  384  (C.   C.  A.  Pa.).  ner.      Instance,    but    point    not    raised, 

It   has   been   held,  that   a   trustee   in  In  re  Kessler  &  Co.,  23  A.  B.  R.  391, 

bankruptcy    of   a   partnership    may   by  174   Fed.   906    (D.    C.   N.   Y.),   wherein 

summary  order  in  the  bankruptcy  pro-  the  court  held  the  foreign  solvent  sub- 

ceedings  obtain  surrender  of  assets  in  partner  might  retain  certain  shares  of 

the  hands  of  an   assignee   or  adminis-  sub-partnership  stock  which  had  been 

trator   of   one   of  the   individual  mem-  wholly  paid  for  by  the  foreign  solvent 

bers   of  the  partnership  although  such  sub-partner. 

member  is  not  himself  a  bankrupt.  In  Lien  of  Solvent  Sub-Partner  on  Sub- 
re  Stokes  6  A  B  R.  262,  106  Fed.  312  Partnership  Assets. — See  In  re  Kessler 
(D.  C.  Penna.).  This  decision  does  &  Co.,  33  A.  B.  R.  391,  174  Fed.  906 
not  seem  to  be  correct.  (D.  C.  N.  Y.). 
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is,  in  general,  to  be  treated  like  any  other  joint  interest  a  bankrupt  might 
have.  The  only  right  of  the  creditor's  trustee  is  to  require  the  persons  who 
hold  the  remaining  interests  and  have  possession  of  the  partnership  prop- 
erty, to  account  for  the  bankrupt's  interest.'''^ 

§  2250.  In  What  Court  Trustee  to  Seek  Accounting. — The  trustee 
must  seek  such  accounting  in  the  court  which  would  have  had  jurisdiction 
had  there  been  no  bankruptcy.''^^  And  a  state  court  already  in  possession 
need  not  turn  over  the  assets  ;''8  save  that  in  case  questions  of  preference 
or  transfers  voidable  as  to  creditors  are  involved,  the  bankruptcy  court,  of 
course,  might  have  jurisdiction  in  conformity  with  the  usual  rules. 

But  the  bankruptcy  court  will  not  necessarily  attempt  to  determine  the 
equities  of  the  two  partners  inter  sese,  but  will  remit  the  solvent  partner 
to  a  court  of  equity  for  a  settlement  of  his  claim  against  the  bankrupt  co- 
partner, where  the  bankrupt  co-partner  was  indebted  neither  to  the  firm 
nor  to  the  solvent  partner  at  the  date  of  adjudication  and  the  solvent  part- 
ner's claim  arose  during  the  process  of  liquidation,  after  the  adjudication 
of  bankruptcy.^" 

§  2251.  Partnership  Affairs  Not  to  Be  Administered  in  Individ- 
ual Bankruptcy,  Except  by  Consent. — And  the  partnership  affairs  are 
not  to  be  administered  by  the  trustee  of  the  individual  bankrupt  without 
the  consent  of  the  remaining  members.*! 

§  2252.  But  May  Be  So  Administered  if  Nonbankrupt  Partner 
Consents. — But  partnership  assets  may  be  administered  in  the  individual 

77.  Deaf  &  Dumb  Institute  v.  Crock-  stance,  In  re  Walker,  23  A.  B.  R.  805, 
ett,   17   A.   B.   R.   240   (N.  Y.   Sup.   Ct.       "6  Fed.  455    (D.   C.  Ala.). 

App.  Div.).  This    provision    does    not    apply    to 

78.  Compare,  In  re  Walker,  23  A.  B.  cases  where  the  nonconsenting  part- 
R.  805,  176  Fed.  455  (D.  C.  Ala.).  "ens  an  infant.    In  re  Dunnigan  Bros^, 

„„     \    .         ^.   „  .  .^  ,,  3    A.    B.    R.    628,    95    Fed.    428    (D.    C. 

p'^^  I  A%  R^'..°m  V  ^,n  rt^'  Mass-).  Nor  where  the  nonconsenting 
Pond,  4  A.  B.  R.  655  (N.  Y.  Sup.  Ct.).      ^^^^^^^  ^^^  ^^^^  ^^^  ^^  ^^^  remaining 

80.  In  re  Walker,  23  A.  B.  R.  805,  partner.  In  re  Denning,  8  A.  B.  R. 
176  Fed.  455   (D.  C.  Ala.).  133,  114  Fed.  219    (D.   C.  Mass.). 

81.  Bankr.  Act,  §  5  (h) :  "In  the  See  In  re  Blair,  3  A.  B.  R.  588,  99 
event  of  one  or  more  but  not  all  of  Fed.  76  (D.  C.  N.  Y.),  for  a  curious 
the  members  of  a  partnership  being  misunderstanding  of  this  section,  the 
adjudged  bankrupt,  the  partnership  court  therein  evidently  considering  that 
property  shall  not  be  administered  m  even  in  partnership  cases  firm  assets 
bankruptcy,  unless  by  consent  of  the  may  not  be  administered  in  bank- 
partner  or  partners  adjudged  bankrupt;  ruptcy  except  by  consent  of  the  part- 
but   such  partner   or  partners   not  ad-  ner  not  adjudged  bankrupt. 

judged  bankrupt  shall  settle  the  part-  g^^  strause  v.  Hooper,  5  A.  B. 
nership  busmess  as  expeditiously  as  its  ^  ggg^  ^(,5  p^^j  gg,,  (^  q^  j^  (^^^)_ 
nature  will  permit,  and  account  for  the  f^^  another  evident  misunderstanding 
interest  of  the  partner  or  partners  ad-  ^^  ^j^j^  section,  the  court  therein  con- 
judged  bankrupt.  See  ante,  ^  2248.  gijering  that  it  means  that  in  part- 
In  re  Pierce,  4  A.  B.  R.  489,  102  Fed.  nership  cases  the  individual  estates 
977  (D.  C.  Wash.);  Moses  v.  Pond,  4  are  not  necessarily  drawn  into  the  ad- 
A.    B.    R.    655    (Sup.    Ct.    N.    Y.).      In-  ministration   of  the   firm  assets. 
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bankruptcy  proceedings  of  one  of  the  partners,  if  the  other  partner  or  part- 
ners consent.^2 

§  2253.  "Consent,"  a  Question  of  Fact.— When  it  is  that  the  re- 
maining partners  shall  be  deemed  to  have  given  "consent"  to  the  adminis- 
tration of  their  partnership  affairs  in  the  individual  bankruptcy  proceedings 
of  a  bankrupt  partner,  is  a  question  of  fact  to  be  arrived  at  from  a  consid- 
eration of  all  the  circumstances. 

For  the  remaining  partner  to  stand  idly  by  without  protest,  when  the 
trustee  of  his  bankrupt  partner  has  assumed  administration  of  the  partner- 
ship assets,  has  been  held  to  be  such  an  acquiescence  as  will  amount  to  a 
consent  to  have  the  partnership  affairs  administered  in  the  individual  bank- 
ruptcy.*^ 

The  joining  by  the  non-bankrupt  partner  with  a  firm  creditor  in  a  peti- 
tion asking  that  the  former  firm  assets  be  applied  first  on  firm  debts,  of 
course  is  such  consent.^* 

§  2254.  Partnership  Property  Comes  into  Individual  Bankruptcy 
Burdened  with  Lien  in  Favor  of  Firm  Creditors. — Where  partnership 
property  comes  into  the  custody  of  the  trustee  of  the  individual  estate  of 
one  of  the  partners  who  is  bankrupt,  it  comes  into  the  custody  with  a  lien 
upon  it  in  favor  of  partnership  creditors,  and  the  trustee  must  satisfy  them 
therefrom  before  individual  creditors. ^^ 

And  the  trustee  of  the  individual  partner  may  be  summarily  ordered  to 
surrender  the  partnership  assets  to  the  trustee  of  the  partnership  where  the 
partnership  is  subsequently  adjudged  bankrupt.*^ 

§  2255.  Individual  Creditors  Exhaust  Individual  Property,  Firm 
Creditors,  Firm  Property — Each  Sharing  Only  in  Any  Surplus  of 
Other. — Individual  debts  should  first  be  paid  out  of  the  individual  bank- 
rupt's individual  estate;  partnership  debts  out  of  the  partnership  property, 
precisely  as  in  cases  where  a  partnership  itself  is  in  bankruptcy.*'^ 

82.  In  re  Harris,  4  A.  B.  R.  132,  108  Fed.  489  (D.  C.  Ark);  In  re  Denning, 
Fed.  517  (Ref.  Ohio,  affirmed  by  D.  8  A.  B.  R.  136  (D.  C.  Mass.);  im- 
C);  In  re  Pierce,  4  A.  B.  R.  489,  103  pliedly.  In  re  Blanchard,  20  A.  B.  R. 
Fed.  977  (D.  C.  Wash.);  In  re  Filmar  417,  161  Fed.  793  (D.  C.  N.  Car.);  In 
(Lippincott  V.  Klosterman),  34  A.  B.  re  Filmar  (Lippincott  v.  Klosterman), 
R.  194,  177  Fed.  170  (C.  C.  A.  111.),  34  A.  B.  R.  194,  177  Fed.  170  (C.  C.  A. 
quoted  at  §   3369.  Ill),  quoted  at  §  3369.     Compare  post, 

83.  In  re  Harris,  4  A.  B.  R.  133,  102  §    2369. 

Fed.    517    (Ref.    Ohio,    affirmed   by    D.  8G.  Manson  v.  Williams,  18  A.  B.  R. 

C);  compare,  analogously,  Chem.  Nat.  674,  153   Fed.  535   (C.   C.  A.  Me.). 

Bk.  V.   Meyer,   1  A.  B.   R.  565,  98  Fed.  87.  See  ante,  §  3238;  In  re  Blanchard, 

976  (D.  C.  N.  Y.,  affirmed  In  re  Meyer,  20  A.  B.  R.  417,  161  Fed.  793   (D.  C.  N. 

3  A.  B.  R.  559,  97  Fed.  757).  Car.);   obiter,   Mayes  v.   Palmer,   31  A. 

84.  In  re  Filmar  (Lippincott  v.  B.  R.  335,  308  Fed.  97  (C.  C.  A.  Mo.); 
Klosterman),  34  A.  B.  R.  194,  177  Fed.  In  re  Union  Bank,  etc.,  Co.,  35  A.  B. 
170  (C.  C.  A.  111.),  quoted  at  §  3269.  R.  148,  184  Fed.  334   (C.  C.  A.  Mich.). 

85.  In  re  Mosier,  7  A.  B.'  R.  368,  112  In  re  Wilcox,  2  A.  B.  R.  117,  94 
Fed.  138  (D.  C.  Vt.);  inferentially,  In  Fed.  84  (D.  C.  Mass.),  cited  with  ap- 
le  Head  &  Smith,  7  A.  B.  R.  556,  114      proval   in    In    re    Daniels,   6    A.    B.    R. 

3   R  B— 76 


2126  RBMINGTON   ON   BANKRUPTCY.  §    2256 

Euclid  Nafl  Bk.  v.  Union  Trust  Co.,  17  A.  B.  R.  834  (C.  C.  A.  W.  Va.,  af- 
firming In  re  Henderson,  16  A.  B.  R.  91,  142  Fed.  588) :  "The  language  of  sub- 
section 'f  would  seem  to  be  too  clear  to  admit  of  serious  doubt  as  to  its  mean- 
ing, namely,  that  the  estate  of  the  individual  bankrupt  should  be  first  applied 
to  individual  debts,  and  those  of  the  firm  to  the  firm  debts,  and  that  only  the 
surplus  of  the  estate  over  and  above  what  was  necessary  to  pay  the  individual 
debts  on  the  one  hand,  or  the  social  creditors  on  the  other,  could  be  used  and 
applied  alike  to  the  payment  and  adjustment  of  the  individual  and  partnership 
debts,  as  the  case  may  be.  Indeed,  the  Act  plainly  limits  this  latter  applica- 
tion of  the  assets  to  the  surplus  thereof,  as  distinguished  from  the  estate  gen- 
erally." 

In  re  Mills,  3  A.  B.  R.  667,  95  Fed.  369  (D.  C.  Ind.):  "The  general  rule  in 
this  kind  of  cases  is  thus  stated  by  Chancellor  Kent:  'The  joint  creditors  have 
the  primary  claim  upon  the  joint  fund,  in  the  distribution  of  the  assets  of  bank- 
rupt or  insolvent  partners,  and  the  partnership  debts  are  to  be  settled  before 
any  division  of  the  funds  takes  place.  So  far  as  the  partnership  property  has 
been  acquired  by  means  of  partnership  debts,  those  debts  have,  in  equity,  a 
priority  of  claim  to  be  discharged;  and  the  separate  creditors  are  only  entitled, 
in  equity,  to  seek  payment  from  the  surplus  of  the  joint  fund  after  satisfaction 
of  the  joint  debts.  The  equity  of  the  rule,  on  the  other  hand,  equally  requires 
that  the  joint  creditors  should  only  look  to  the  surplus  of  the  separate  estates 
of  the  partners  after  payment  of  the  separate  debts.'  3  Kent.  Comm.  (10th 
Ed.)   p.  78." 

To  the  same  effect,  Vaccaro  v.  Security  Bk.,  4  A.  B.  R.  483,  103  Fed.  436  (C. 
C.  A.  Tenn.) :  "It  is  true  that  in  equity  the  individual  debts  of  a  partner  are 
entitled  to  be  first  paid  out  of  individual  property  and  firm  debts  out  of  partner- 
ship property,  but  in  each  case  the  surplus,  after  providing  for  the  preferred 
debts,  is  applicable  to  the  payment  of  debts  of  the  other  class." 

Obiter,  Mills  v.  Fisher  &  Co.,  30  A.  B.  R.  337,  159  Fed.  897  (C.  C.  A.  Tenn.): 
"In  bankruptcy  the  assets  of  a  bankrupt  partnership  must  be  first  applied  to 
the  payment  of  partnership  debts  and  the  individual  assets  to  the  payment  of 
individual  debts.  The  joint  creditors  are  only  entitled  to  share  in  the  surplus 
of  the  individual  assets  and  the  individual  creditors  only  in  the  surplus  of  joint 
or  firm  assets." 

§  2256.  Even  Where  No  Partnership  Assets. — ^And  it  makes  no  dif- 
ference that  there  are  no  partnership  assets. ^^ 

700,   110   Fed.  745   (D.   C.   N.  Y.),  and  bound  by  the  entry  of  the  partnership 

not    with    disfavor    in    Buckingham    v.  books     of    his     claim    and     payments 

Bankj  13  A.  B.  R.  469,  131  Fed.  193  (C.  thereon  as  a  partnership  obligation. 
C.  A.  Tenn.) ;  In  re  Henderson,  16  A.  Inferentially,   In   re  Janes,   13   A.   B. 

B.  R.  91,  138  Fed.  537  (D.  C.  W.  Va.) ;  R.  341,  133  Fed.  913  (C.  C.  A.  N.  Y., 
obiter,  Jacobs  v.  Van  Sickel,  10  A.  B.  reversing  In  re  Janes,  11  A.  B.  R.  793) ; 
R.  519,  133  Fed.  340  (D.  C.  N.  J.);  In  obiter.  In  re  Mason  &  Son,  3  A.  B.  R. 
re  Bates,  4  A.  B.  R.  363  (D.  C.  Vt),  64  (Ref.  R.  I.);  obiter,  In  re  Daniels, 
quoted  ante,  §  3337.  In  re  Corcoran,  6  A.  B.  R.  700,  110  Fed.  745  (D.  C. 
IS  A.  B.  R.  283  (Ref.  Ohio,  affirmed  R.  I.);  Deaf  &  Dumb  Institute  v. 
by  D.  C);  Jarecki  Mfg.  Co.  v.  McEl-  Crockett,  17  A.  B.  R.  233  (N.  Y.  Sup. 
waine,  5  A.  B.  R.  751,  107  Fed.  349  (C.  Ct.  App.  Div.) ;  obiter.  In  re  Diamond, 

C.  A.  Ind.);  In  re  Wiseman,  10  A.  B.  17  A.  B.  R.  564  (C.  C.  A.  N.  Y.). 

R.    550,    133    Fed.    185    (D.    C.   affirmed  88.  In  re  Wilcox,  3  A.  B.  R.  117,  94 

sub    nom.      Hibberd   v.    McGiU,    13   A.  Fed.  84  (D.  C.  Mass.);  In  re  Corcoran, 

B.    R.    101).  12  A.  B.  R.  383  (Ref.  Ohio,  affirmed  by 

Hibberd  v.  McGill,  13  A.  B.  R.  101,  D.    C.) ;    inferentially.   In   re   Janes,    13 

139    Fed.   590    (C.    C.   A.):    In   an   indi-  A.    B.   R.   341,   133   Fed.   913    (C.   C.   A. 

vidual    bankruptcy,    a    creditor    is    not  N.  Y.);  obiter.  In  re  Daniels,  6  A.  B. 
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Euclid  Nat.  Bk.  v.  Union  Trust  Co.,  17  A.  B.  R.  834  (C.  C.  A.  W.  Va.,  affirm- 
ing In  re  Henderson,  16  A.  B.  R.  91):  "The  contention,  however,  is  earnestly 
made  that  notwithstanding  the  clear  and  unambiguous  provisions  of  the  Act, 
and  the  apparent  justice  thereof,  a  different  rule  should  be  adopted,  and  an  ex- 
ception made  in  cases  where  there  is  no  partnership  estate,  and  that  in  such  a 
contingency  the  social  creditors  have  a  right  to  share  along  pari  passu  with  the 
individual  creditors,  in  the  distribution  of  the  latter  estate.  The  question  thus 
raised  is  not  a  new  one,  either  under  this  or  the  former  Bankruptcy  Acts,  and 
has  given  rise  to  much  discussion  in  this  country  and  England,  resulting  in 
many  conflicting  decisions,  and  an  apparently  hopeless  confusion  of  the  subject. 
We  are  disinclined  to  enter  into  a  general  discussion  of  the  various  and  irre- 
concilable opinions  found  in  the  reported  cases.  The  decision  of  Judge  Lowell 
in  In  re  Wilcox  (D.  C),  2  Am.  B.  R.  177,  94  Fed.  84,  contains  an  extended 
review  of  the  entire  subject,  and  especially  a  history  of  the  law,  to  which  we 
take  the  liberty  of  referring.  The  Circuit  Court  of  Appeals  of  two  of  the  cir- 
cuits have  taken  antagonistic  views  of  the  present  Bankruptcy  Act.  In  Con- 
rader  v.  Cohen,  9  A.  B.  R.  619,  ISl  Fed.  801,  a  decision  of  the  Circuit  Court 
of  Appeals  for  the  Third  Circuit,  the  petitions'  right  to  share  as  partnership 
creditors  in  the  individual  assets  of  the  bankrupt  is  fully  recognized;  and  In  re 
Janes,  13  A.  B.  R.  341,  133  Fed.  912,  a  decision  of  the  Circuit  Court  of  Appeals 
for  the  Second  Circuit,  the  contrary  view  is  taken.  A  careful  consideration  of 
the  entire  subject  and  review  of  the  authorities  convinces  this  court  that,  what- 
ever may  have  been  the  correct  rule  under  former  Bankruptcy  Acts,  the  latter 
case,  a  decision  of  Judge  Lacombe,  of  the  Second  Circuit,  concurred  in  by 
Judges  Wallace  and  Townsend,  presents  the  correct  construction  of  the  law 
under  the  present  Act;  and,  however  much  force  there  may  have  been  in  the 
contention  made  by  petitioners  under  the  former  bankruptcy  acts,  or  what 
may  be  the  correct  general  doctrine  applicable  to  the  settlement  and  distribu- 
tion of  partnership  estates,  that  it  was  clearly  within  the  power  of  Congress 
to  adopt  a  method  for  marshaling  such  assets,  to  be  applied  to  the  respective 
classes  of  creditors,  which  it  has  done,  and  in  terms  too  clear  and  comprehen- 
.=ive  to  admit  of  the  necessity  for  interpretation  further  than  to  adopt  and  follow 
its  plain  mandates." 

Nor  does  it  make  any  difference  that  the  partnership  funds  have  been 
previously  exhausted  and  applied  on  the  same  debt  outside  of  bankruptcy.^s 

§  2257.  Even  Where  No  Partnership  Assets  and  All  Partners 
Insolvent. — Where  there  are  no  partnership  assets  and  all  the  partners 
are  dead  or  insolvent,  yet  firm  creditors  are  not  entitled  to  share  pari  passu 
with  the  individual  creditors  of  the  bankrupt  in  the  distribution  of  his  in- 
dividual estate,  but  are  relegated  to  the  surplus.^" 

R.    700,    110    Fed.    745    (D.    C.    R.    I.) ;  N.    Y.,    reversing    11    A.    B.    R.    792); 

contra,  Conrader  v.  Cohen,  9  A.  B.  R.  Euclid   Nat'l   Bk.   v.   Union  Trust   Co., 

619,  121  Fed.  801  (C.  C.  A.  Pa.);'contra,  17    A.    B.  '  R.    837    (C.    C.    A.    W.    Va., 

In  re   Green,  8  A.  B.  R.   553,   116  Fed.  affirming  In  re  Henderson,  16  A.  B.  R. 

118   (D.   C.   Iowa);  contra.   In  re   Gray  91,   142   Fed.   568,   quoted   in   preceding 

et   al.,   31   A.    B.   R.   146,   208   Fed.   959  section);   In  re   Corcoran,  12  A.  B.   R. 

(D.  C.  Pa.).  283    (Ref.    Ohio,    affirmed    by   D.    C.) ; 

89.  In  re  Mills,  2  A.  B.  R.  667,  95  compare,  obiter,  Buckingham  v.  First 
Fed.    269    (D.    C.    Ind.).  Nat'l   Bk,    12   A.   B.   R.   465    (C.    C.   A. 

90.  In  re  Mills,  2  A.  B.  R.  667,  95  Tenn.) ;  contra,  obiter.  In  re  Gerson,  5 
Fed.  269  (D.  C.  Ind.);  In  re  Janes,  13  A.  B.  R.  480  (Ref.  Pa.);  contra  [1867] 
A.   B.   R.   341,   133   Fed.   912    (C.   C.   A.  In  re   Downing,   Fed.    Cas.   4,044;   con- 
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The  leading  case  upon  this  point  under  the  present  act,  containing  the  his- 
tory and  development  of  the  entire  subject  is  In  re  Wilcox,  3  A.  B.  R.  117,  94 
Fed.  84  (D.  C.  Mass.,  cited  with  approval  in  In  re  Daniels,  6  A.  B.  R.  700,  110 
Fed.  745,  D.  C.  N.  Y.,  and  in  Buckingham  v.  First  Nat'l  Bk.,  13  A.  B.  R.  469, 
131  Fed.  193,  C.  C.  A.  Tenn.,  and  in  note  to  In  re  Mills,  3  A.  B.  R.  668,  95  Fed. 
369,  but  criticised  in  In  re  Greene,  8  A.  B.  R.  555,  116  Fed.  118,  D.  C.  lovira): 
"To  this  history  of  the  rule  of  distribution  there  should  be  added  some  short 
consideration  of  the  principles  upon  which  the  rule  is  supposed  to  rest,  and 
these  can  neither  be  found  nor  applied  without  difficulty.  In  several  cases, 
and  in  the  writings  of  many  persons  learned  in  the  law,  elaborate  arguments 
have  been  made  to  show  that  the  rule  which  gives  the  separate  creditor  a 
prior  claim  on  the  separate  estate  is  unsound  in  principle,  and  works  unfairly 
in  not  a  few  instances.  Eden,  Bankr.  Law  (Sd  ed.),  169;  3  Christ.  Bankr.  (2d. 
ed.),  35;  Evans'  Letter  to  Sir  S.  Romilly  (1810),  p.  81;  Story,  Partn.,  §  376. 
Indeed,  some  of  the  arguments  used  in  support  of  the  rule  rather  make  against 
it.  Thus  it  has  been  said  that  the  rule  is  based  upon  the  theory  that  the  joint 
creditor  gives  credit  to  the  joint  estate,  and  the  separate  creditor  to  the  sepa- 
rate estate.  The  facts  are  often  quite  otherwise.  A  man  lending  money  to  a 
firm  lends  it  upon  the  credit  of  the  individual  estates  of  the  separate  partners 
as  well  as  upon  that  part  of  their  property  which  is  engaged  in  the  firm  busi- 
ness; and,  on  the  other  hand,  the  separate  creditor  of  a  partner — his  butcher 
or  tailor,  for  example — gives  him  credit  quite  as  much  upon  the  successful  firm 
business  in  which  he  is  supposed  to  be  engaged  as  upon  any  property  in  his 
separate  ownership.  It  has  been  said  that,  inasmuch  as  the  law  has  laid  down 
Ihe  rule  of  distribution  as  above  stated,  creditors  know  the  rule,  and  give  credit 
accordingly;  but  this  argument,  if  made  in  support  of  the  reasonableness  of  the 
rule,  is  vicious  by  proceeding  in  a  circle.  It  makes  the  creditor  give  credit  to 
a  fund  because  such  is  the  law,  and  makes  the  fact  that  he  has  giyen  credit  to 
the  fund  a  reason  for  the  law.  The  rule  has  been  defended  upon  the  ground  that 
it  is,  in  substance,  a  marshaling  of  assets;  but  it  goes  much  further  than  the 
marshaling  of  assets  in  equity,  and  the  confusion  into  which  this  treatment  of 
<he  rule — as  merely  a  marshaling  of  assets — brings  a  coutt  is  shown  by  the 
opinions  in  Lodge  v.  Pritchard  and  other  cases.  The  rule  does  not  carry  out 
the   mercantile   theory   of  the   partnership   relation.      Cory,   Accts.    (3d   ed.)    134. 

"The  historical  origin  of  the  rules  lies  not  improbably  in  an  ancient 
practice  of  distributing  the  joint  estate  under  a  joint  commission  and 
the  separate  estate  under  a  separate  commission,  each  commission  dealing 
with  its  corresponding  creditors.  The  best  theoretic  defence  of  the  rule  is 
probably  this:  The  operation  of  the  law  of  partnership  which  gives  to  any 
separate  partner  or  his  assignee  only  his  net  share  of  the  partnership  assets — 
a  rule  manifestly  founded  in  justice  and  convenience — usually  insures  to  the 
joint  creditors  a  priority  in  the  application  of  the  joint  estate,  and  therefore 
this  half  of  the  rule  has  seldom  been  questioned.  The  priority  given  to  the 
.separate  creditor  in  the  application  of  the  separate  estate  is  a  rough,  but  prac- 
tical, offset  to  the  inequality  caused  by  the  rule  governing  the  application  of  the 

tra,     [1867]     In    re    Jewett,    Fed.    Cas.  Fed.   489;   contra,    [1867]    In  re   Lloyd, 

7,304;  contra,  [1867]  In  re  Knight,  Fed.  33  Fed.  88;  contra,   [1867]   In  re  West, 

Cas.    7,880;    contra,    [1867]    In    re   Mc-  39  Fed.  203;  contra,  In  re  Gray  et  al., 

Ewen,   Fed.   Cas.   8,783;   contra,    [1867]  31   A.   B.   R.   146,   308   Fed.   959    (D.   C. 

In     re  Pease,  Fed.  Cas.  10,881;  contra,  Pa.). 

[1867]    In  re  Slocum,  Fed.  Cas.  13,950;  As  to  discharge  of  firm  debts  in  in- 

contra,   [1867]    In  re  Litchfield,  5  Fed.  dividual  bankruptcies,  see  post,  §  3794. 
47;    contra,    [1867]     In    re    Blumer,    13 
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joint  estate.  See  the  dissenting  opinion  of  Judge  Gibson  in  Bell  v.  Newman,  5 
Serg.  &  R.  78.  Entirely  apart  from  statute,  however,  two  things  are  quite 
clear:  First,  that  the  general  rule,  with  some  variations,  is  established  in  the 
rourts  of  this  country  and  of  England;  and,  second,  that  these  variations  and 
particularly  the  exception  in  the  absence  of  joint  estate,  have  tended  to  dis- 
credit the  rule,  and  to  confuse  its  operations,  rather  than  to  obviate  its  difKcul- 
ties.  *  *  *  The  Bankrupt  Act  of  1800  (2  Stat.  19)  contained  no  reference  to 
"he  distribution  of  the  assets  of  a  partnership  and  its  component  partners,  and, 
except  Tucker  v.  Oxley,  no  decision  made  under  that  act  has  been  found  which 
bears  upon  the  question.     *     *     * 

"Act  1867,  §  36  (Rev.  St.,  §  51S1),  is,  in  all  essentials,  the  same  as  §  14  of  the 
A.ct  of  1841." 

In  re  Henderson,  16  A.  B.  R.  91,  128  Fed.  527  (D.  C.  W.  Va.,  affirmed  sub 
nom.  Euclid  Nat'l  Bk.  v.  Union  Trust  Co.,  17  A.  B.  R.  837  (C.  C.  A.  W.  Va.) : 
"*  *  *  after  long  and  careful  consideration,  that  judgment  is  that  the  ex- 
ception is  not  warranted.  I  reach  this  conclusion  for  these,  among  other, 
leasons.  First.  It  is  admitted  to  be  an  exception  to  a  general  rule,  which 
lule  is  plain,  clear,  apt,  and  in  unambiguous  language  is  written  in  the  law  itself, 
while  the  exception  is  not;  on  the  contrary,  it  must  depend  solely  upon  ju- 
dicial construction,  which  because  it  in  efifect  provides  a  different  method  of 
distribution  from  that  provided  by  the  law  itself,  can  not  be  considered  short  of 
mere  judicial  legislation.  It  is  to  be  recalled  how  easily  the  Congress,  had  it 
designed  such  exception  to  be  made,  could  have  incorporated  it  as  such  in  the 
law  itself.  It  can  not  for  a  moment  be  presumed  that  the  matter  was  overlooked. 
On  the  contrary,  it  is  to  be  remembered  that  this  Bankruptcy  Act  was  as  care- 
fully considered  a  piece  of  legislation  as  any  given  us  for  years  by  that  body. 
The  Senate  first  passed  what  was  known  as  the  'Nelson'  bill  on  the  subject. 
The  House  of  Representatives,  after  long  discussion,  passed,  as  a  substitute, 
the  'Henderson'  bill  carrying  out  substantially  the  provisions  of  the  Torrey 
measure,  which  had  been  for  several  years  prior  discussed  in  legal  associations 
and  journals.  The  matter  was  finally  referred  to  a  conference  committee  com- 
posed of  Senators  Hoar,  Lindsay,  and  Nelson  on  behalf  of  the  Senate,  and  Rep- 
resentatives Henderson,  Ray  (now  judge  of  the  Northern  district  of  New  York) 
and  Terry  on  behalf  of  the  House,  lawyers  as  able  as  the  country  could  afford, 
who,  after  several  months'  deliberation,  reported  a  compromise  which  was 
passed  without  amendment  and  became  the  existing  Act.  The  fact  that  the 
courts  had  established  such  exception  in  the  construction  of  the  Act  of  1867,  but 
with  conflict  of  opinion,  is  one  of  the  strongest  reasons  in  convincing  me  that 
Congress  never  intended  to  recognize  such  exception,  for  knowing  of  the  former 
conflict  of  opinion,  and  of- the  action  of  the  courts  under  the  former  act  in  es- 
tablishing it,  instead  of  recognizing  it,  which  could  have  been  done  in  a  few 
lines,  it  does  not  do  so,  but,  in  plainer,  more  simple,  positive,  and  direct  lan- 
guage, reiterates  the  rule,  without  exception  or  qualification,  that  partnership 
assets  shall  pay  partnership  debts,  individual  assets  individual  debts,  and  only 
surpluses  shall  be  applied,  the  one  to  the  other.  The  argument  made  that  such 
exception  is  in  accord,  generally,  with  the  law  and  practice  in  the  States,  only 
strengthens  my  view  as  to  the  purpose  and  intention  of  the  Congress.  Its  mem- 
bers, coming  from  all  the  States  and  having  full  knowledge  of  such  practice 
and  law,  would  seem  to  have  deliberately  purposed  that  this  uniform  bankrupt 
act,  which  was  to  be  the  supreme  law  of  the  land,  should  not  recognize  such 
exception  but,  in  effect,  exclude  it. 

"Second.  Nor  can  I  read  paragraph  'g'  as  giving  any  excuse  for  the  es- 
tablishment  of   such   exception   by  judicial   construction.     Clause   'f    states   the 
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precepts  of  the  law;  clause  'g'  relates  to  the  procedure  under  it.  The  law  in 
'f  demands  that  'the  net  proceeds  shall  be  appropriated'  as  directed  by  it, 
while  'g'  provides  simply  that  in  carrying  out  these  precepts,  and  as  an  aid  in 
doing  so,  the  court  may  do  certain  things,  to  wit,  permit  proof  of  claims  of 
partnership  estates  against  individual  estates,  and  vice  versa,  and  marshal 
the  assets  of  such  estates  so  as  to  prevent  preferences  and  secure  equitable  dis- 
tribution of  such  estates.  Note  the  use  in  this  paragraph  of  the  word  'estate' 
instead  of  the  word  'debt'  as  used  elsewhere.  It  is  properly  used  and  was  de- 
signed to  meet  such  cases  as,  for  example,  where  the  partnership  estate  might 
have  a  just  claim  against  one  of  its  individual  members  who  had  not  paid  into 
'.he  partnership  his  full  share  of  any  part  of  the  capital  which  he  was  legally 
bound  to  do,  while  the  other  members  of  the  partnership  perhaps  had  done  so; 
or,  vice  versa,  where  the  individual  member,  a  bankrupt,  had  paid  into  the  part- 
nership fund  all  of  his  pledged  capital,  while  the  other  members  had  not.  To 
meet  such  and  other  similar  cases  that  might  arise,  I  am  convinced,  was  the 
sole  cause  and  scope  of  this  permissive  clause  in  procedure,  only  mandatory 
in  cases  where  the  circumstances,  in  equity  and  good  conscience,  required  its 
application.  The  necessity  for  this  permissive  provision  in  procedure  is  the 
more"  apparent  when  we  read  in  clause  'h'  that  where  all  members  of  a  partner- 
ship are  not  adjudged  bankrupt,  the  partnership  property  is  not  to  be  adminis- 
tered in  bankruptcy  without  consent  of  the  solvent  partners,  a  provision  not  in 
our  former  bankrupt  laws.  In  such  case,  without  this  clause  'g',  would  the 
bankrupt  court  have  jurisdiction  to  determine  any  such  questions  as  referred 
to  above  between  two  estates  that  might  arise  in  the  adjustment  of  their  re- 
spective rights;  the  one  being  administered  by  the  court,  the  other  by  the  sol- 
vent partners? 

"Finally,  I  do  not  believe  any  just  criticism  can  be  made  of  the  legislative 
body  for  establishing  this  rule  and  refusing  to  incorporate  the  exception  con- 
tended for  to  it,  into  the  law.  Judge  Lowell  In  re  Wilcox,  supra,  has  shown 
how  much  difficulty,  perplexity,  and  conflict  have  arisen  during  more  than  three 
centuries,  in  the  settlement  of  these  joint  and  separate  estates.  Under  such  cir- 
cumstances. Congress  could  well  say  that  it  was  time,  in  this  law  which  was  to 
be  supreme  and  uniform  throughout  the  States,  to  settle  the  vexed  controversy 
by  a  direct  and  positive,  if  arbitrary,  rule.  It  is  true  in  regard  to  all  such  rules 
that,  under  exceptional  circumstances,  ,  they  work  hardships,  but  the  ultimate 
good  they  accomplish  largely  counterbalances  the  evil.  Who  doubts  longer  the 
benefits  of  statutes  of  limitation? 

"The  rule  established  here  has  the  merit  of  simplicity  and  directness.  It 
gives  full  and  complete  repose,  and  I  submit  it  is  as  nearly  equitable  as  any 
such  rules  can  be.  Under  modern  business  conditions,  a  man  can  become 
partner  in  an  unlimited  number  of  partnerships  of  which,  and  of  his  connection 
'  therewith,  his  neighbor,  who  is  trusting  him  upon  faith  of  his  individual  merit 
"and  financial  worth,  can  know  nothing,  and  these  partnerships  with  or  without 
his  knowledge  may  be,  by  bad  or  extravagant  management,  accumulating  debt 
rgainst  him  many  times  over  the  total  value  of  his  estate.  These  partner- 
ships may  be  located  in  different  localities  far  separate.  For  instance,  he  may 
be  a  partner  in  a  'Eureka  Gold  Mining  Company,'  in  Alaska,  an  'Excelsior  Con- 
struction Company'  in  New  York,  a  'Superlative  Fruit  Company'  in  Florida — 
no  one  of  which  in  name  may  disclose  his  connection  therewith.  Why  is  it  not 
reasonable  to  protect,  under  such  conditions,  his  neighbors  at  home  who  have 
trusted  him,  as  against  the  creditors  of  these  distant  partnerships,  who  have 
in  most  cases  credited  such  partnerships  upon  faith  of  the  business  they  were 
doing  and  without  knowledge  of  him  or  of  his  connection  therewith,  until  their 
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bankruptcy  occurs?  Is  there  not  a  plain  dividing^  line  based  on  reason  and 
sound  equity?  His  neighbors  trusted  him  with  his  personal  property  before 
them;  the  others  trusted  the  partnership  with  its  property  in  view.  Why  should 
not  each  class  resort  to  the  property  that  was  the  basis  of  their  respective 
extensions  of  credit,  without  the  one  having  any  advantage  over  the  other,  and 
what  matters  it  if  the  creditors  of  the  partnership  have  been  so  foolish  as  to  ex- 
tend credit  to  it  when  it  has  no  property,  any  more  than  where  a  man's  neighbor 
has  been  just  as  foolish  in  extending  credit  to  him  personally  when  he  had  none? 
Has  it  ever  been  contended,  in  a  case  where  a  man  has  taken  his  personal 
property  and  invested  it  in  a  partnership  so  that  he  has  nothing,  that  an  ex- 
ception should  be  judiciously  created  which  would  permit  his  individual  cred- 
ifors,  in  a  bankruptcy  proceedings  against  the  partnership,  to  come  in  and  share 
pari  passu  with  the  partnership  creditors,  as  against  his  interest  therein?  Why 
is  not  one  proposition  as  fair  as  the  other  in  good  conscience,  and  why  does 
not  the  simple  rule  established  by  Congress  settle  the  question  as  fairly  as  it 
can  be  settled?  Whether  it  does  or  not,  of  the  one  thing  I  am  entirely  satisfied; 
and  that  is,  that  the  rule  itself  can  not  justly  be  more  severely  criticised  than  can 
be  the  'exception'  contended  for.  This  exception  certainly  is  none  the  less  arbi- 
trary, and  leads  to  no  less  absurd  results.  This  was  recognized  by  the  courts 
creating  it  in  construing  the  law  of  1867.  For  example,  In  re  Blumer  (D.  C), 
13  Fed.  489,  from  the   Eastern  District  of  Pennsylvania,  it  was  held: 

"  'If,  after  deducting  the  portion  of  costs  chargeable  to  the  partnership  estate, 
there  is  any  balance  of  partnership  assets,  however  small,  the  partnership  cred- 
itor will  not  be  entitled  to  share  pari  passu  with  the  separate  creditors  in  the 
distribution  of  the  separate  estate.' 

"In  other  words,  the  application  of  this  exception  might  well  turn  on  the 
partnership  possession  of,  say,  30  cents.  Again,  In  re  Marwick,  Fed.  Cas.  No. 
6,181,  it  is  held: 

"  'If  there  be  any  joint  fund,  however  small,  such  proof  cannot  be  allowed, 
although  such  fund  may  have  been  created  by  the  separate  creditors  purchas- 
ing some  of  the  partnership  assets,  actually  worthless,  for  the  purpose  only  of 
creating  it;  for  if  there  be  a  joint  fund,  the  court  cannot,  under  the  statute,  look 
behind  the  fact,  to  inquire  how  it  has  been  produced.' 

"In  other  words,  under  the  operation  of  this  exception,  a  contribution  of 
a  few  cents,  no  matter  by  whom,  to  the  partnership  assets,  would  wholly  pre- 
vent its  application." 

Obiter,  In  re  Daniels,  6  A.  B.  R.  700,  110  Fed.  745  (D.  C.  R.  I.):  "Where  a 
member  of  a  copartnership  is  adjudged  a  bankrupt  in  his  individual  capacity, 
creditors  of  the  firm  are  not  entitled  to  receive  dividends  out  of  his  individual 
estate  until  his  individual  creditors  have  been  paid  in  full;  and  this  rule  pre- 
vails notwithstanding  the  fact  that  there  are  no  firm  assets.'' 

Contra,  Conrader  v.  Cohen,  9  A.  B.  R.  619,  131  Fed.  801  (C.  C.  A.  Penna., 
affirming  In  re  Conrader,  9  A.  B.  R.  85,  118  Fed.  676) :  "It  will  be  perceived 
that  a  single  fund  only — derived  from  the  separate  estate  of  the  bankrupt,  Con- 
rader— was  before  the  court  for  distribution;  that  all  the  property  of  the  firm 
of  Jenkins  &  Conrader  had  been  sold  upon  execution  in  the  year  1895  and 
passed  to  the  sheriff's  vendee,  that  the  partnership  is  not  in  bankruptcy;  that 
there  are  no  firm  assets  and  that  there  is  no  solvent  partner.  The  insolvency 
of  Jenkins  in  1895,  having  been  shown,  that  condition  will  be  presumed  to  have 
continued  in  the  absence  of  any  evidence  to  the  contrary.  If  his  financial  condi- 
tion changed  it  was  for  the  contesting  individual  to  show  it.  .Upon  the  facts 
here  appearing  why  should  not  the  firm  creditors  participate  in  the  fund  be- 
fore the  court?     It  is  the  only  fund  available  to  any  of  the  creditors.     Now  it 
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is  well  settled  that  each  partner  is  a  debtor  to  the  creditors  of  the  firm.  In 
equity,  as  at  law,  partnership  debts  are  treated  as  several  as  well  as  joint. 
Upon  principle,  we  think  the  District  Court  was  right  in  admitting  the  part- 
nership creditors  to  participate  pro  rata  with  the  individual  creditors  in  this 
fund. 

"We  find  abundant  authority  to  sustain  the  decision  of  the  court  below.  In 
United  States  v.  Lewis,  13  Nat.  Bank  Reg.  33,  Fed.  Cas.  No.  8429,  held  by  Mr. 
Justice  Strong  and  Circuit  Judge  McKennan,  that  the  rule  that  the  joint 
estate  must  be  applied  to  pay  joint  debts  and  the  separate  estate  to  pay 
the  separate  debts,  is  only  applicable  where  the  joint  estate,  as  well  as 
the  separate  estate  to  pay  the  separate  debts,  is  before  the  court  for  distri- 
bution; and  in  the  same  case  upon  appeal,  93  U.  S.  618,  623,  the  Supreme 
Court,  speaking  by  Mr.  Justice  Swayne,  said:  'A  court  of  equity  will  not  en- 
tertain the  question  of  marshaling  assets  unless  both  funds  are  within  the  juris- 
diction and  control  of  the  court.'  In  the  case  in  hand  two  funds  do  not  exist. 
The  established  English  doctrine  is  thus  stated  in  Lind.  Partners.  (3d  Amer. 
Ed.),  p.  731;  (6th  Ed.),  §  749:  'If  in  the  case  of  a  bankrupt  firm  there  is  no 
joint  estate,  the  joint  creditors  are  entitled  to  rank  as  separate  creditors  against 
the  separate  estates  of  the  individual  partners.  So,  if  one  partner  only  is  bank- 
rupt, the  creditors  of  the  firm  are  entitled  to  rank  as  separate  creditors  against 
the  separate  estate  of  the  bankrupt,  if  there  is  no  joint  estate  and  if  there  is 
no  solvent  ostensible  partner,  at  all  events  none  in  this  country.'  The  like 
doctrine  is  set  forth  in  Story  on  Partnership,  §  380,  that  where  there  is  no 
partnership  assets  and  no  solvent  partner,  the  firm  creditors  share  in  the  sep- 
arate estate  of  the  bankrupt  partner  pari  passu  with  the  individual  creditors 
was  the  recognized  rule  under  the  Bankrupt  Act  of  1867." 

Also,  contra.  In  re  Green,  8  A.  B.  R.  553,  116  Fed.  118  (D.  C.  Iowa) :  "In  sup- 
port of  the  ruling  made,  the  referee  cites  the  case  of  In  re  Wilcox,  S  Am. 
B.  R.  117,  94  Fed.  84,  wherein  will  be  found  a  learned  discussion  of  the  general 
proposition  by  Judge  Lowell,  who  reaches  the  conclusion  that  the  partner- 
ship creditors  cannot  be  allowed  to  share  with  the  individual  creditors  in  the 
assets  of  one  member  of  the  firm,  even  though  there  are  no  firm  assets  and  no 
proceedings  against  the  firm.  If  I  correctly  understand  the  ruling  in  this  case, 
it  is,  in  effect,  that  §  5  of  the  Bankrupt  Act  is  not  to  be  limited  to  cases 
wherein  the  proceedings  are  against  the  firm  as  well  as  the  individual  members, 
but  that  it  is  to  be  construed  to  establish  the  broad  principle  that  the  individual 
creditors  of  the  bankrupt  are  to  be  paid  in  full  out  of  his  assets  before  the 
claims  owing  by  him  as  a  member  of  the  firm  can  be  allowed  to  share  in  his 
assets,  even  though  the  firm  had  long  since  been  dissolved,  and  there  are  no 
firm  assets  to  be  applied  to  the  payment  of  the  firm  debts.  This  question  was 
involved  in  the  case  of  In  re  Keller  (D.  C),  6  Am.  B.  R.  337,  109  Fed.  118, 
wherein  this  court  held  that  as  there  had  been  a  valid  transfer  of  the  partner- 
ship property  to  one  of  the  partners,  Almon  D.  Keller,  who  subsequently  went 
into  bankruptcy  as  an  individual,  and  transferred  to  his  trustee  all  of  his  prop- 
erty, including  that  which  had  formerly  belonged  to  the  partnership,  the  firm 
creditors  would  be  permitted  to  share  equally  with  the  individual  creditors  in 
the  assets  of  the  estate.  This  conclusion  was  based  largely  upon  the  fact 
that  the  Supreme  Court  in  Fitzpatrick  v.  Flannagan,  106  U.  S.  648,  1  Sup.  Ct. 
369,  27  L,.  Ed.  211,  had  declared  the  equitable  rule  to  be  as  follows: 

"  'The  legal  right  of  a  partnership  creditor  to  subject  the  partnership  prop- 
erty to  the  payment  of  his  debts  consists  simply  in  the  right  to  reduce  his 
claim  to  judgment  and  to  sell  the  goods  of  his  debtor  on  execution.  His  right 
to    appropriate    the    partnership   property    specifically    to    the    payment    of    his 
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('ebt  in  equity,  in  preference  to  creditors  of  an  individual  partner,  is  derived 
through  the  other  partner,  whose  original  right  it  is  to  have  the  partnership 
assets  applied  to  the  payment  of  partnership  obligations.  And  this  equity  of 
the  creditor  subsists  so  long  as  that  of  the  partner,  through  which  it  is  derived, 
remains;  that  is,  so  long  as  the  partner  himself  "retains  an  interest  in  the  firm 
pssets,  as  a  partner,  a  court  of  equity  will  allow  the  creditors  of  the  firm  to 
?vail  themselves  of  his  equity,  and  enforce  through  it  the  application  of  those 
assets  primarily  to  payment  of  the  debts  due  them,  whenever  the  property 
comes  under  its  administration."  Such  was  the  language  of  this  court  in  Case 
'.■.  Beauregard,  99  U.  S.  119,  35  L.  Ed.  370,  in  which  Mr.  Justice  Strong,  deliver- 
ing the  opinion,  continued  as  follows:  "It  is  indispensable,  however,  in  such 
relief,  when  the  creditors  are,  as  in  the  present  case,  simply  contract  creditors, 
that  the  partnership  property  should  be  within  the  control  of  the  court,  and 
in  the  course  of  administration,  brought  there  by  the  bankruptcy  of  the  firm, 
or  by  an  assignment,  or  by  the  creation  of  a  trust  in  some  mode.  This  is  be- 
cause neither  the  partners  nor  the  joint  creditors  have  any  specific  lien,  nor  is 
there  any  trust  that  can  be  enforced,  until  the  property  has  passed  in  custodia 
legis."  Hence  it  follows  that  "if,  before  the  interposition  of  the  court  is  asked, 
the  property  has  ceased  to  belong  to  the  partnership,  if  by  a  bona  fide  trans- 
fer it  has  become  the  several  property  of  one  partner  or  of  a  third  person, 
the  equities  of  the  partners  are  extinguished,  and  consequently  the  derivative 
equities  of  the  creditors  are  at  an  end." 

"In  view  of  this  authoritative  declaration  that  the  equities  of  the  partnership 
creditors  are  derived  from  the  equity  of  the  partners,  and  that  it  is  within  the 
power  of  the  partners  to  put  an  end  to  the  equities  of  the  firm  creditors,  by  a 
bona  fide  transfer  of  the  firm  assets  to  one  partner  or  to  a  third  party,  wherein 
the  equity  in  the  ruling  that,  in  cases  wherein  the  equity  of  the  firm  creditors 
has  been  terminated,  not  through  their  act  nor  with  their  consent,  but  by  the 
act  of  the  partners  in  selling  the  firm  assets  to  on'e  of  their  number  or  to  a 
third  party,  and  subsequently  members  of  the  firm  are  put  into  bankruptcy 
as  individuals,  the  individual  creditors  are  entitled  to  exclude  the  firm  creditors 
from  sharing  in  the  assets  until  the  individual  debts  are  paid  in  full?  In  such 
cases  there  is  no  other  fund  to  which  the  firm  creditors  can  resort  for  payment, 
and  the  practical  result  of  the  rule  laid  down  in  the  Wilcox  case  is  that,  in  all 
cases  wherein  the  equity  of  the  firm  creditors  have  been  destroyed  by  the 
action  of  the  partners,  in  converting  the  firm  property  into  individual  assets  by 
a  sale  thereof  to  one  of  the  parties,  the  individual  creditors  are  entitled  to  be 
preferred,  and  are  entitled  to  exclude  the  firm  creditors  from  sharing  in  these 
assets,  even  though  they  were  originally  the  property  of  the  firm.  A  very 
large  proportion  of  the  cases  brought  in  bankruptcy  under  the  provisions 
of  the  present  act  are  cases  wherein  the  bankrupts  have  been  members  of  one 
nr  more  partnerships  which  have  been  dissolved  long  since,  and  in  which  the 
only  assets  are  those  belonging  to  the  individual  bankrupt;  and,  if  it  be  the 
rule  that  the  individual  creditor  is  always  entitled  to  be  first  paid  from  the  in- 
■iividual  assets,  it  follows  that  in  all  these  cases  the  debts  due  the  firm  creditors 
are  discharged,  yet  these  creditors  are  barred  from  any  share  in  the  assets 
of  the  bankrupt. 

"The  variant  views  set  forth  in  the  numerous  decisions  cited  in  the  Wilcox  case 
serve  to  show  that  it  is  practically  impossible  to  formulate  a  single  general  rule 
that  will  meet  the  equities  of  every  case,  but  the  adoption  of  the  rule  that  in 
every  instance  wherein  there  are  firm  and  individual  creditors,  but  the  assets  are 
individual  only,  the  latter  class  of  creditors  are  to  be  paid  in  full  to  the  exclu- 
sion of  the  firm  creditors,  will  certainly  work  injustice  in  so  many  cases  that  I 
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should  hesitate  long  before  accepting  it  in  the  absence  of  a  controlling  decision 
by  an  appellate  court.  The  Supreme  Court  having  decided  that  the  firm  assets 
may  be  converted  into  individual  assets  by  the  action  of  the  partners,  I  can- 
not see  the  equity  in  the  view  that  holds,  in  effect,  that  it  is  v\rithin  the  power 
of  the  partners  to  determine  the  equity  of  the  firm  creditors  in  the  firm  assets, 
and  that  the  same  act  which  terminates  the  equity  of  the  firm  creditors  creates 
a  preference  in  favor  of  the  individual  creditors,  enabling  them  to  secure  pay- 
ment in  full  of  their  claims  out  of  funds  which  in  many  cases  are  wholly  or 
largely  the  proceeds  of  the  property  which  was  originally  firm  assets." 

§  2258.  Joint  and  Several  Obligations  for  Partnership  Debt, 
Share  in  Individual  Estate. — Creditors  holding  joint  and  several  obli- 
gations of  the  partners  for  a  partnership  debt  may  share  in  the  individual 
estates  of  the  several  partners  on  an  equality  with  exclusively  individual 
creditors. ®i 

Buckingham  Trustee  v.  First  Nat'l  Bk.,  12  A.  B.  R.  465,  131  Fed.  193  (C.  C. 
A.  Tenn.) :  "The  next  question  is  whether  the  claimants  *  *  *  as  individual 
creditors  of  Estes,  should  be  paid  out  of  his  individual  estate,  in  preference  to 
the  claims  of  the  firm  creditors.  Doubtless  the  notes  executed  by  the  firm  and 
endorsed  by  Estes,  were  firm  debts,  as  well  as  individual  debts  of  Estes.  But 
the  holders  had  a  right,  if  they  preferred,  to  present  them  as  claims  against 
Estes  individually.  *  *  *  Gartenlaub  was  advised  of  the  fact  that  Estes 
individually  owned  a  large  amount  of  real  estate  and  for  that  reason  required 
his   individual  endorsement." 

Inferentially,  analogously,  In  re  McCallum  &  McCallum,  11  A.  B.  R.  448, 
127  Fed.  768  (D.  C.  Pa.):  "The  facts  are  these:  The  bankrupt  firm  made  a 
promissory  note  payable  to  the  order  of  William  H.  McCallum,  one  of  the 
partners,  by  whom  it  was  duly  indorsed.  The  claim  against  the  firm,  based 
upon  their  contract  as  makers,  was  proved  by  the  creditor,  but  the  claim 
against  William's  individual  estate,  based  upon  the  separate  and  distinct  con- 
tract of  indorsement,  has  not  been  proved.  The  year  has  gone  by,  and  to 
permit  the  proof  of  claim  that  is  now  upon  file  with  the  referee  to  be  so  amended 
as  to  include  the  second  contract  would  not,  in  my  opinion,  be  the  allowance  of 
an  amendment  at  all,  but  the  allowance  of  a  wholly  new  claim,  in  the  face  of 
the  statutory  prohibition.  The  contract  entered  into  by  the  maker  of 
■1  promissory  note,  and  the  contract  entered  into  by  the  indorser  are  entirely 
distinct  and  separate  undertakings.  It  does  not  affect  this  conclusion  that  the 
contract  of  indorsement  is  made  by  a  member  of  the  firm  that  has  previously 
made  the  other  contract.  The  same  man  has  made  two  contracts  in  different 
characters,  one  as  a  partner  and  the  other  as  an  individual." 

[1867]  In  re  Thomas,  8  Biss.  139,  Fed.  Cas.  No.  13,886:  "There  is  a  class  of  ■ 
cases  in  which  it  has  been  held  that  where  a  creditor  holds  notes  signed  by 
a  firm,  and  signed  or  indorsed  also  by  an  individual  member  of  the  firm,  he 
may  prove  against  both  estates,  and  receive  dividends  from  both.  In  re 
Farnum,  Fed.  Cas.  No.  4,674;  Mead  v.  National  Bank  of  Fayetteville,  Fed. 
Cas.  No.  9,366;  Emery  v.  Canal  National  Bank,  Fed.  Cas.  No.  4,446.  These 
cases  establish  a  rule  opposed  to  the  old  rule  on  the  subject  in  England,  and  the 

91.    In   re   McCoy,   17   A.    B.    R.    760,  4,674;     [1867]     Mead    v.    Nat'l    Bk.,    6 

150    Fed.    106    (C.    C.   A.    Ind.) ;    [1867]  Blatchf.  180,  Fed.  Cas.  9,366;  [1867]   In 

Emery  v.   Canal   Nat'l   Bk.,    Fed.    Cas.  re  Bigelow,  3  Ben.  146  Fed.  Cas.  1,397; 

4,446;    [1867]    In  re   Bradley,  Fed.   Cas.  In  re  Terens,  23  A.  B.  R.  680,  175  Fed. 

1,773;   [1867]   In  re  Farnum,  Fed.  Cas.  495   (D.  C.  Wis.). 
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principle  thus  settled  seems  to  reach  out  to  the  question  involved  in  the  case  at 
bar.  The  scope  of  these  decisions  is,  that  when  an  individual  member  of  a  firm, 
as  such,  becomes  surety  upon  or  indorses  an  obligation  of  the  firm,  he  thereby 
gives  what  is  in  the  nature  of  security  upon  his  separate  estate  to  the  firm 
creditors,  and,  by  reason  of  the  individual  liability  superadded  to  the  joint 
obligation,  he  places  the  firm  creditor  in  a  position  where  he  can  go  against 
the  individual  as  well  as  the  joint  estate.  Thus  it  results,  that  without  the  in- 
dorsement or  individual  signature  of  one  of  the  firm,  the  firm  creditor  would 
have  no  right  to  claim  against  the  individual  assets  until  individual  creditors  had 
been  first  satisfied.  But  holding  the  individual  indorsement  or  signature,  the 
firm  creditor  may,  in  the  first  instance,  prove  against  the  separate  as  well  as 
the  joint  estate.  Now,  such  separate  liability  would  seem  to  be,  at  least,  in  the 
nature  of  security  though  differing  radically,  it  is  true,  in  character  and  form 
from  that  of  a  mortgage,  and  yet  double  proof,  by  the  firm  creditor  in  such 
case,  may  be  made  without  any  abatement  of  advantage  which  his  diligence 
has   secured." 

Contra,  In  re  Mosier,  7  A.  B.  R.  268  (D.  C.  Vt.) :  "The  joint  and  several 
notes  given  by  the  partners  for  partnership  liabilities  are  none  the  less  partner- 
ship debts  because  the  partners  are  also  individually  liable.  By  the  terms  of 
the  same  section  of  the  Bankrupt  Act,  no  part  of  the  separate  property  is  to 
go  for  partnership  debts  till  the  separate  debts  are  fully  paid.  Therefore  there 
can  be  no  individual  assets  of  Mosier  in  which  these  partnership  creditors  can 
be  entitled  to  participate. 

"Participation  of  joint  and  several  partnership  creditors  in  individual  assets, 
before  individual  creditors  are  paid  in  full,  denied." 

Apparently  contra.  Bank  v.  Stevens  Estate,  6  A.  B.  R.  164,  107  Fed.  345  (D. 
C.  Vt.) :  "As  to  the  first  note  the  claim  is  sought  to  be  made  individual  through 
the  separate  indorsement  of  C.  P.  Stevens.  But  it  was  primarily  a  partnership 
note,  and,  so  far  as  is  in  any  wise  made  to  appear,  a  partnership  debt;  and,  if 
Stevens'  liability  as  indorser  had  been  fixed,  it  would  still  be  apparently  a  part- 
nership debt.  There  is  no  suggestion  in  the  claim  that  his  liability  in  this  re- 
spect in  any  way  became  fixed,  and  a  fortiori  the  debt  remained  a  partnership 
debt  without  becoming  ari  individual  debt." 

Thus,  misappropriations  by  a  partnership  may  result  in  provable  claims 
both  against  the  firm  and  also  against  the  guilty  partners  individually.^^ 

In  re  Coe,  26  A.  B.  R.  353,  183  Fed.  745  (C.  C.  A.  N.  Y.,  affirming  22  A.  B. 
R.  384,  169  Fed.  1002) :  "It  makes  no  difference  that  the  partners  acted  with- 
out evil  intent,  nor  that  the  firm  got  the  benefit  of  what  they  did.  It  remains 
a  wrongful  conversion  for  which  all  the  partners  are  liable,  not  jointly  as  part- 
ners, but  jointly  and  severally  as  tort-feasors,  whether  they  each  actively  par- 
ticipated in  it  or  not;  the  acts  of  every  one  being  imputed  to  every  other. 
*  *  *  The  bank  could  prove  two  claims,  one  against  the  firm — i.  e.,  the 
partners  jointly  on  the  acceptances — and  the  other  against  the  parters  jointly 
and  severally  upon  an  implied  contract  (the  tort  being  waived)  to  repay  moneys 
of  the  bank  wrongfully  converted  by  them.  The  doctrine  of  election  between 
inconsistent  remedies  on  the  same  claim  has  no  application." 

92.   In  re  Coe,  32  A.   B.   R.   384,  169  re    Baxter,    8    Nat.    Bankr.    Reg.    62; 

Fed.    1002    (D.    C.    N.    Y.),    quoted    at  (1867)    In   re   Blackford,   35  App.   Div. 

§  8349;  In  re  Coe,  26  A.  B.  R.  352,  183  330,    54    N.    Y.    Supp.    972;    (Eng.)    Re 

Fed.   745    (C.   C.   A.   N.  Y.) ;    (1867)    In  Parkers,  19  Q.  B.  Div.  84. 
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And  a  composition  effected  by  the  partnership  alone  will  not  affect  the 
claims  against  the  individual  estate ;  ^^  except,  of  course,  to  the  extent  of 
the  amount  applied  upon  the  claim  by  the  composition. 

Except,  of  course,  to  the  extent  of  the  amount  applied  upon  the  claim 
by  the  composition. 

A  contrary  doctrine  to  that  enunciated  at  the  beginning  of  this  section 
would  destroy  the  advantage  to  which  the  creditor  is  entitled  by  virtue  of 
the  individual  signatures. 

But  a  modification  of  the  doctrine  has  been  made  in  one  case  where  it 
has  been  held  that  such  individual  proof  should  be  only  for  the  balance  left 
after  deduction  of  the  dividends  received  from  the  partnership  assets.** 
But  such  modification  seems  unwarranted.  The  least  that  can  be  said  of 
the  individual  obligations  is  that  they  are  those 'of  sureties.  If  they  are 
those  of  sureties  then,  assuredly,  the  creditor  may  prove  for  the  full  amount 
against  both  the  principal  and  surety's  respective  estates,  so  long  as  the 
aggregate  dividends  do  not  exceed  the  amount  of  the  claim,  applying  the 
dividends  first  from  the  principal's  estate.  Exhausting  the  principal's  div- 
idends first,  however,  is  different  from  making  proof  only  for  the  balance 
after  such  application.*^ 

On  the  same  theory,  where  the  partners  and  the  firm  have  misappropri- 
ated property  left  with  them  as  bailees,  the  owner  may  prove  against  both 
the  partnership  estate  and  the  estate  of  each  partner  who  participated  in 
the  wrong.** 

§  2259.  Partner's  Right  of  Contribution  for  Paying  Firm  Debts, 
Provable  in  Other  Partner's  Bankruptcy. — The  right  of  one  partner 
to  contribution  from  the  other  partner  for  paying  firm  debts  is  a  provable 
claim  against  the  individual  partner  in  individual  bankruptcy.*'^ 

However,  it  has  been  held  that  the  claim  of  a  solvent  partner  who  is 
liquidating  the  partnership  affairs  instead  of  having  them  administered  in 
bankruptcy,  is  not  a  provable  debt  against  the  bankrupt  partner  where  the 
bankrupt  partner  was  not  indebted  to  the  firm  nor  to  the  solvent  partner  at 
the  time  of  adjudication,  the  solvent  partner's  claim  arising  from  subse- 
quent events.** 

93.  In  re  Coe,  33  A.  B.  R.  384,  169  97.  In  re  Carmichael,  2  A.  B.  R.  815, 
Fed.  1003  (D.  C.  N.  Y.),  quoted  at  96  Fed.  594  (D.  C.  Iowa);  In  re  Ste- 
§   3349.                                                                     vens,   5   A.   B.   R.   9,   104   Fed.   333    (D. 

94.  In  re  McCoy,  17  A.  B.  R.  760,  150  C.  Vt.).  Compare,  In  re  Dillon,  4  A. 
Fed.  106   (C.  C.  A.  Ind.).  B.  R.  63,  100  Fed.  637   (D.   C.  Mass.). 

95.  See  ante,  §  758:  "No  deduction  In  re  Hirth,  36  A.  B.  R.  666,  189 
for  property  of  principal  held  by  cred-  Fed.  936  (D.  C.  Minn.) ;  In  re  Pang- 
itor,  where  surety  bankrupt."  born,  36    A.    B.    R.    40,    185    Fed.  673 

96.  In  re  Coe,  33  A.  B.  R.  384,  169  (D.  C.  Mich.).  Compare,  obiter, 
Fed.  1003  (D.  C.  N.  Y.) ;  In  re  Coe,  Mock  v.  Stoddard,  34  A.  B.  R.  403,  177 
36  A.  B.  R.  353,  183  Fed.  745  (C.  C.  Fed.  611  (C.  C.  A.  Idaho,  affirming  In 
A.  N.  Y.).  Also  that  a  composition  re  Stoddard  Bros.  Lumber  Co.,  33  A. 
effected  by  the  partnership  alone  B.  R.  435,  169  Fed.  190.).  Compare, 
would   not   prevent   proof   of  the   debt  also,  ante,  §  2347^. 

against    the    estate    of    the    individual  98.     Compare,     analogous     doctrine, 

partner,  Ibid.  ante,    §§    640,    645,    709,    711. 
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In  re  Walker,  S3  A.  B.  R.  805,  176  Fed.  455  (D.  C.  Ala.):  "The  certificate 
shows  an  admission  by  the  parties  that  at  the  time  of  the  filing  of  the  petition 
there  was  no  indebtedness  existing  upon  a  partnership  settlement,  as  between 
the  partners,  and  that  the  partnership  assets,  without  resort  to  the  individual 
property  of  either  partner,  were  amply  sufficient  to  fully  pay  all  the  partner- 
ship debts.  At  the  time  of  the  filing  of  the  petition  in  bankruptcy,  the  bankrupt 
partner  owed  the  solvent  partner  nothing,  either  because  of  greater  contribu- 
tion to  the  firm  assets  by  the  solvent  partner  or  larger  withdrawals 
therefrom  by  the  bankrupt  partner,  or  because,  in  order  to  pay  the  firm  in- 
debtedness, recourse  would  be  necessary  upon  the  solvent  partner  or  his  prop- 
erty, after  exhaustion  of  the  firm  assets.  *  *  *  The  case  is,  therefore,  not 
one  of  an  unascertained  or  unliquidated  indebtedness  due  the  solvent  part- 
ner, Peter  Pappas,  but  one  in  which  there  was  no  indebtedness  at  all  due 
him  at  that  time  from  his  bankrupt  partner.  The  indebtedness  claimed  by  him 
arose  subsequent  to  the  filing  of  the  petition  in  bankruptcy,  by  reason  of  the 
solvent  partner  having  elected  to  take  the  administration  of  the  partnership  as- 
sets, which,  when  the  petition  was  filed,  were  admittedly  ample  to  pay  all 
partnership  debts,  but  which,  owing  to  subsequently  arising ccauses,  failed  to 
realize  enough  to  do  so,  and  by  reason  of  his  having  undertaken  with  them  to 
satisfy  all  the  firm  debts.  If  any  claim  arose  in  favor  of  the  solvent  partner 
against  his  copartner  because  of  the  insufficiency  of  the  partnership  assets  to 
liquidate  partnership  debts  and  the  consequent  necessary  resort  to  the  prop- 
erty of  the  solvent  partner  for  that  purpose,  it  was  of  subsequent  origin  to  the 
filing  of  the  petition  in  bankruptcy,  and  is  not  a  provable  claim  against  the 
bankrupt  partner,  nor  one  from  which  a  discharge  in  bankruptcy  would  release 
him.'' 

§  2260.  On  Marshaling  Partnership  and  Individual  Estates,  Sol- 
vent Partner's  Excess  Contribution  Provable  against  Individual 
Estate. — Thus,  also,  in  the  marshaling  of  partnership  and  individual  es- 
tates in  bankruptcy,  a  solvent  partner's  excess  of  contribution  to  pay  firm 
debts  constitutes  a  provable  debt  against  the  individual  estates  of  the  other 
partners,  and  may  share  pari  passu  with  individual  debts. ®^ 

But  it  may  not  share  in  partnership  assets  until  partnership  creditors  are 
paid. 

In  re  Rice,  31  A.  B.  R.  305,  164  Fed.  514  (D.  C.  Pa.):  "The  referee's  de- 
cision is  attacked  on  the  ground  that  the  claim  of  Joseph  A.  Rice  against  the 
firm  is  an  asset  of  his  individual  estate,  which  belongs  to  his  individual  cred- 
itors and  should  not  be  withheld  from  them  and  thus  applied  in  effect  to  the 
claims  of  other  partnership  creditors  than  himself.  But  this  argument  fails  to 
state  the  situation  precisely.  No  doubt  the  claim  of  Joseph  A.  Rice  against 
the  firm  of  which  he  was  a  member  is  an  asset  of  his  individual  estate,  but  it  is 
an  asset  with  a  particular  disability,  and  in  this  respect  it  differs  from  the 
claims  of  other  partnership  creditors.  Its  disability  consists  in  the  fact  that, 
according  to  the  well-settled  rule  governing  the  marshaling  of  partnership  and 
of  individual  assets,  it  cannot  participate  in  the  distribution  of  the  partner- 
ship assets  until  other  partnership  creditors  have  been  satisfied  in  full.  For 
this  reason  the  individual  creditors  of  the  claimant  cannot  profit  by  it  as 
completely  as  if  he  were  an  ordinary  creditor  of  the  firm  and  not  a  member  also. 

99.   In  re  Stevens,  5  A.   B.   R.  9,  105  Fed.    333    (D.    C.    Vt.). 
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But  nothing  is  taken  away  from  the  individual  creditors  to  which  they  are  equi- 
tably entitled,  because  the  claimant  himself  could  not  share  in  the  distribution 
of  the  partnership  assets  pari  passu  with  other  partnership  creditors.  To  sus- 
tain the  claimant's  position  would  give  to  his  individual  creditors  a  more  ex- 
tensive right  against  the  bankrupt  firm  thap  he  himself  possesses  and  would 
thus  do  violence  to  the  rule  that  the  individual  creditors  succeed  only  to  such 
equity  in  the  firm  assets  as  belongs  to  their  debtor  himself." 

§  2261.  Likewise,  Partner's  Right  of  Indemnity  (Where  Surety) 
for  Paying  Copartner's  Individual  Debt  Provable  against  Copart- 
ner's Individual  Estate,  Entitling  to  Subrogation  to  Creditor's 
Claim. — Thus,  where  one  partner  has  paid  the  individual  debt  of  another 
partner  for  whom  he  was  surety,  his  claim  for  indemnity  from  his  prin- 
cipal is  a  provable  claim  against  the  co-partner's  individual  estate,  and  en- 
titles his  trustee  in  bankruptcy  to  be  subrogated  to  the  original  creditor's 
claim,  and  to  prove  it  against  the  other  partner's  individual  estate.^ 

[1867]  In  re  May,  Fed.  Cas.  9,327:  "Partners  and  their  estates  come  under 
the  rule,  for  the  reason  that,  in  bankruptcy,  estates  are  settled  separately;  the 
joint  creditors  are  to  have  the  joint  estates,  and  vice  versa,  and  although  there 
is  no  contribution  between  joint  and  separate  estates,  unless  there  should  be 
a  surplus  of  one  over  the  other,  yet  when  the  property  of  one  is  pledged  for 
the  debt  of  the  other,  a  court  of  equity  will  apply  the  right  of  subrogation  pre- 
cisely as  it  would  if  the  contracting  parties  were  not  partners,  and  thus  do  justice 
to  the  different  creditors." 

§  2262.  But  Claim  of  Retiring  Partner  for  Unpaid  Purchase  Price 
of  Partnership  Share,  Not  to  Share  virith  Partnership  Creditors  in 
Surplus  of  Remaining  Partner's  Individual  Estate. — But  the  claim 
of  the  retiring  partner  for  the  purchase  price  of  the  latter's  share  is  not 
to  participate  pari  passu  with  partnership  creditors  in  the  individual  estate 
of  the  remaining  partner.^  This  is  so,  for  the  reason  that  the  sale  itself, 
being  simply  a  sale  of  an  undivided  interest  in  the  surplus,  contemplates 
satisfaction,  first,  of  all  firm  obligations  in  the  ascertainment  of  such  sur- 
plus. 

§  2262^.  Claim  of  Bankrupt  Partnership  against  Its  Bankrupt 
Member — Not   to    Share    Pari   Passu   with  Individual   Creditors. — 

The  doctrine  that  a  partnership  is  a  distinct  entity  will  not  be  construed  to 
change  the  established  rule  fixing  the  substantive  rights  of  creditors  re- 
spectively, of  the  partnership  and  of  its  individual  members,  in  order  to 
allow  a  partnership  claim  against  one  of  the  members  to  share  pari  passu 
with  the  claims  of  the  individual  creditors.  Whilst  the  trustee  of  a  bank- 
rupt partnership  is  entitled  to  prove  its  claim  against  the  individual  estate 

1.  In  re  Mason  &  Son,  2  A.  B.  R.  60  2.  In  re  Denning,  8  A.  B.  R.  133,  114 

(Ref.  R.  I.);  [1867]  In  re  Foote,  Fed.  Fed.  219  (D.  C.  Mass.);  In  re  Gerson, 
Cas    4  906  5   A.   B.   R.  480   (Ref.   Pa.).     Compare, 

ante,    §    2247^. 
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of  a  bankrupt  member,  he  is  only  entitled  to  share  out  of  the  surplus  after 
the  other  individual  creditors  are  paid  in  full. 

Thus,  where  both  the  partnership  and  the  partners  individually  are  bank- 
rupt, the  trustee  may  prove  against  the  separate  estate  of  a  partner  a  debt 
,jdue  the  partnership  for  money  loaned  by  the  firm  to  him,  and  for  which 
he  gave  his  individual  note,  but  will  not  be  allowed  to  share  pari  passu  with 
the  individual  creditors  of  the  bankrupt. 

In  re  Union  Bank,  Whitney,  et  al.,  25  A.  B.  R.  148,  158,  184  Fed.'  224  (C. 
C.  A.  Mich.) :  "No  objection  is  made  to  the  proof  of  the  partnership  claim 
nor  to  a  transfer  to  the  partnership  assets  of  any  surplus  that  may  remain  of 
Gilfcey's  individual  estate  after  the  claims  of  his  separate  creditors  are  satisfied. 
The  objection  is  to  the  alleged  right  of  the  partnership  through  its  trustee  to 
share  pro  rata  in  that  estate.  Proof  but  not  sharing  is  mentioned  in  5g.  -  To  per- 
mit sharing  upon  proof  allowed  under  that  paragraph  is  to  ignore  most  impor- 
tant relations  attending  a  partnership,  where,  as  here,  the  partnership  and  its 
members  are  alike  insolvent  and  adjudged  bankrupts.  Neither  the  bankrupt 
partnership  nor  its  trustee  can  have  any  possible  interest  in  the  separate  estate 
of  any  of  the  bankrupt  partners,  except  only  for  the  benefit  of  the  partnership 
creditors.  Whatever  disability  then  that  can  be  predicated  of  the  partnership 
creditors  respecting  the  separate  estate  and  creditors  of  one  of  the  partners, 
ought  to  attach  to  the  bankrupt  partnership  estate  and  its  trustee.  Can  it  be 
that  in  a  case  like  this  there  is  anything  in  the  bankruptcy  provisions  we  have 
been  considering,  which  requires  a  court  to  decline  to  see  or  to  consider  these 
plain  facts?  It  was  long  ago  settled  that  the  partnership  creditors  would  not 
either  directly  or  through  the  assignee  be  allowed  so  to  deplete  the  separate  es- 
tate of  one  of  the  pai^ners  to  the  prejudice  of  his  separate  creditors  (Story  on 
Part.,  §  391;  Gow  on  Part.,  Marg.  pp.  317,  318;  also  decisions  first  cited  in  this 
opinion).  It  is  not  claimed  that  this  rule  of  protecting  separate  creditors  should 
be  ignored  upon  any  theory  of  fraud;  for  admittedly  the  claim  in  question  is 
founded  on  consent  on  simple  contract.  Hence,  unless  the  trustee  of  the 
bankrupt  partnership  is  to  be  accorded  greater  rights  than  would  be  given  to 
those  in  whose  interest  alone  the  claim  is  pressed,  there  is  nothing  to  warrant 
the  removal  of  the  separate  estate  in  question  from  the  ordinary  category  and 
liabilities  of  such  estates  (Story  on  Part.,  §  391,  note) ;  in  short,  the  partnership 
estate  should  not  be  now  any  more  than  it  would  have  been  prior  to  the  enact- 
ment of  the  present  Bankruptcy  Act,  allowed  to  claim  against  "the  separate 
estate  in  competition  with  the  separate  creditors."  Amsinck  v.  Bean,  22  Wall. 
395,  402. 

§  2262^.  Vice  Versa — Claim  of  Individual  Bankrupt  Estate 
against  Firm  Estate.— By  §  S  (g)  of  the  Bankrupt  Act,  "the  court  may 
permit  the  proof  of  the  claim  of  the  partnership  estate  against  the  indi- 
vidual estates,  and  vice  versa,"  hence  the  trustee  of  a  bankrupt  member 
may  prove  a  debt  due  the  member  by  the  partnership  against  the  estate  of 
the  bankrupt  partnership,  but  the  claim  will  only  be  "formally"  allowed, 
with  the  qualification  that  it  should  not  be  permitted  to  share  in  the  distri- 
bution of  the  assets  until  such  partnership  creditors  as  are  not  members  of 
the  firm  have  been  paid  in  full.^ 

a     Tn    1-*.   Ricp     91     A     R     R     Sin!!     ifid.  Vc^A     «;nQ    Cr>     C    Pa  •> 
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In  re  Effinger,  35  A.  B.  R.  930,  933:  "The  claim  of  a  partner  for  money  lent 
to  the  partnership  in  excess  of  the  amount  he  was  bound  to  contribute  as  his 
share  of  the  capital  is  unquestionably  provable  against  the  partnership  estate, 
but  it  cannot  share  in  the  distribution  of  that  estate  until  all  the  firm  creditors 
are  paid.  In  the  third  or  supplementary  volume  of  Remington,  at  page  669, 
§  3347^,  the  learned  author  says:  'Nor  is  a  partner's  contribution  to  the  capi-  , 
tal  of  the  firm  a  provable  debt  against  the  partnership  assets.  *  *  *  But 
his  excess  contribution  may  be  proved  against  the  other  partner's  individual  es- 
tate.' 

"We  shall  see  that  the  cases  hold  that  §  5g  authorizing  the  proof  of 
such  claims  does  not  intend  to  change  the  previously  existing  law  as  to  the 
priority  of  right  to  share  in  the  distribution  of  assets.  It  is  not  true,  as  is  con- 
tended by  the  counsel  for  the  individual  creditor  in  this  case,  that  such  a  con- 
struction deprives  clause  5g  of  all  significance.  In  point  of  fact  its  enactment 
abolished  a  technical  rule  of  bankruptcy  procedure  which  in  the  past  had  at 
times  worked  real  injustice.     *     *     * 

"Under  our  present  law  claims  cannot  be  proved  subsequent  to  one  year  after 
adjudication.  Except  for  §  5g,  it  would  be  impossible  to  prove  claims  of  the 
partnership  estate  against  the  individual  estates,  or  vice  versa,  until  the  indi- 
vidual or  the  firm  debts,  as  the  case  may  be,  had  been  paid  in  full.  Before  this 
could  take  place,  the  time  in  which  the  claims  could  be  filed  would  usually  have 
expired." 

§  2262|.  Exception  to  the  Rule  That  Claim  of  Bankrupt  Part- 
nership against  Its  Bankrupt  Member  Not  to  Share  Pari  Passu 
with  Individual  Creditors  and  Vice  Versa. — However,  it  would  appear 
from  some  cases  that  the  rule  set  out  in  the  preceding  sections  perhaps 
should  be  qualified  by  an  exception  where  the  debt  due  the  firm  from 
the  individual  member  is  based  on  fraud,*  conversion,  etc. ;  and  perhaps, 
also,  where  the  firm  and  the  individual  partner  had  carried  on  distinct 
trades,  and  the  debt  is  a  trade  debt  resulting  from  the  trade  dealings  be- 
tween the  partner  as  a  separate  trader  and  his  firm.  In  such  cases,  it  would 
appear  from  such  rulings  that  the  court  in  administering  the  estates  would 
not  only  permit  the  "proof"  of  such  claims,  but  would  also  allow  them  to 
share  equally  with  the  individual  creditors,  or  the  firm  creditors,  as  the 
case  may  be,  in  order  to  "secure  the  equitable  distribution  of  the  property 
of  the  several  estates.'' 

§  2263.  Obligation  Signed  in  Individual  Names  of  Partners, 
Prima  Facie  Individual  Debt. — An  obligation  signed  in  the  individual 
names  of  the  partners  is  prima  facie  their  respective  individual  obligation,'' 
but  may  be  shown  by  parol  evidence  to  be  a  firm  debt.® 

Mock  V.  Stoddard,  34  A.  B.  R.  403,  177  Fed.  611  (C.  C.  A.  Idaho,  affirming  In 

4.  Inferentially,  In  re  Union  Bank,  6.  See  converse  of  rule,  ante,  §  3340. 
Whitney,  et  al.,  35  A.  B.  R.  148,  184  In  re  Stoddard  Bros.  Lumber  Co.,  33 
Fed.    334    (C.    C.    A.    Mich.).                          A.    B.    R.    435,    169    Fed.    190    (D.   C. 

5.  -In  re  Weisenberg  &  Co.,  13  A.  B.  Idaho),  affirmed  sub  nom.  Mock  v. 
R  417  (D.  C.  Ky.);  Instance,  In  re  Stoddard,  34  A.  B.  R.  403,  177  Fed. 
T.  A.  Mclntyre  &  Co.,  38  A.  B.  R.  459,  611  (C.  C.  A.);  Adams  v.  Lumber  Co  , 
198   Fed.   579    (D.   C.   N.  Y.).  39  A.  B.   R.  43,  303   Fed.  48    (C.  C.  A. 

W.   Va.). 
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re  Stoddard  Bros.  Lumber  Co.,  22  A.  B.  R.  435,  169  Fed.  190):  "It  is  con- 
tended that  these  notes  were  individual  notes,  and  not  partnership  obligations, 
and  were  not  provable  pro  rata  with  claims  of  partnership  obligations;  that  in 
the  execution  of  these  notes  in  the  form  of  individual  obligations  there  was  no 
mistake,  accident,  duress,  or  fraud;  and  that  the  notes  were  signed  individually 
because  the  obligee  "thought  the  individual  signatures  were  really  better  than 
the  company's  signature.''  The  preliminary  objection  that  parol  evidence  was 
inadmissible  to  show  that  these  notes  were  given  for  and  on  behalf  of  the 
partnership,  on  the  ground  that  such  evidence  tended  to  contradict  and  vary  the 
terms  of  written  contracts,  is  not  tenable.  The  evidence  was  not  introduced 
for  that  purpose.  There  is  no  controversy  as  to  the  terms  of  written  contracts. 
The  question  is:  Whose  contracts  were  they?  Here  are  two  individuals,  whose 
names  are  signed  to  these  notes.  They  were  partners  in  business,  and  had  been 
for  many  years.  The  holder  of  the  notes  introduced  testimony  tending  to  show 
that  they  were  partnership  notes,  given  for  partnership  obligations.  This  evi- 
dence was  admissible  under  the  well-known  rule  that  evidence  is  always  ad- 
missible to  show  that  the  signature  to  a  written  instrument,  although  that  of  an 
individual  and  prima  facie  for  the  purpose  of  acknowledging  an  individual  lia- 
bility, is  in  fact  that  of  an  agent  for  an  undisclosed  principal.  *  *  *  in 
other  words,  he  thought  that  the  notes  signed  by  the  individual  partners  for 
lumber  furnished  the  business  of  the  partnership  constituted  a  partnership  as 
well  as  an  individual  liability.  The  weight  of  authority  appears  to  sustain  such 
liability." 

§  2264.  Firm  Debt  Assumed  by  Partner  Provable  against  Part- 
ner's Individual  Estate. — A  firm  debt  may  be  assumed  by  one  of  the 
partners  and  become  a  provable  debt  against  the  individual  estate  of  the 
partner.'^ 


"Prep'eeEncbs"  and  "Legal  Liens''  on  Individual  Property  in  Part- 
nership Bankruptcies  and  upon  Partnership  Property  in  In- 
dividual Bankruptcies. 

§  2265.  "Preferences"  and  "Legal  Liens"  on  Individual  Prop- 
erty Whether  Nullified  by  Firm  Bankruptcy;  on  Firm  Property, 
Whether  Nullified  by  Individual  Bankruptcy. — Liens  by  legal  pro- 
ceedings upon,  and  transfers  of,  the  individual  property  of  a  member  of  a 
partnership,  the  partnership  and  not  the  individual  member  being  in  bank- 
ruptcy, and,  conversely,  liens  by  legal  proceedings  upon,  and  transfers  of, 
partnership  property  in  individual  bankruptcies,  are  not,  in  general,  affected 
by  the  provisions  of  the  bankruptcy  act  relative  to  preferences  and  liens  by 
legal  proceedings  obtained  within  four  months  of  the  bankruptcy;  the  firm 
and  its  individual  members  preserving  their  separate  identities.* 

7.  In  re  Lehigh  Lumber  Co.,  4  A.  Coover  et  al.,  25  A.  B.  R.  58  (Sup.  Ct. 
B.    R.   221,   101   Fed.   216    (D.    C.   Pa.);       Okla.). 

In  re  Hirth,  26  A.  B.  R.  666,  189  Fed.  After    dissolution    by    selling    out    to 

926   (D.   C.  Minn.).  remaining    partner,    whether    levy    by 

8.  American    Steel    &    Wire    Co.    v.      partnership  creditor  a  partnership  lien, 

see    ante,    §§    64,    171. 

2    R   B— 77 
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§  2266.  Thus,  "Preferences"  and  "Legal  Liens"  on  Individual 
Property,  Whether  Affected  by  Partnership  Bankruptcy. — Thus,  it 
would  appear  that  transfers  of  the  individual  property  of  a  partner  or  liens 
by  legal  proceedings  thereon  for  individual  debts  are  not  voidable  as  pref- 
erences nor  nullified  as  legal  liens  by  the  bankruptcy  of  the  partnership.'-' 
However,  by  §  S  of  the  Act,  not  only  is  the  partnership  trustee  the  trustee 
also  for  the  individual  estate,  even  where  there  is  no  individual  adjudica- 
tion, yet  §  5  in  clause  "g"  provides  that  the  assets  are  to  be  so  marshalled  as 
to  prevent  "preferences"  and  to  "secure  the  equitable  distribution  of  the 
property  of  the  several  estates,"  from  which  it  might  be  implied  that  the 
individual  estates  of  nonbankrupt  partners  would  be  treated  in  this  respect 
as  if  there  had  been  an  individual  bankruptcy  along  with  the  partnership 
adjudication.!" 

§  2267.  Thus,  "Preferences"  and  "Legal  Liens"  on  Partnership 
Property  Not  Affected  by  Bankruptcy  of  Partner. — Partnership  liens 
on  partnership  property  are  not  voidable  as  preferences  nor  nullified  as 
legal  liens  by  the  individual  bankruptcy  of  one  partner;  ^^  nor  do  bank- 
ruptcy proceedings  against  one  partner  affect  the  validity  of  a  transfer 
made  by  the  partnership. ^^  Thus,  preferences  given  by  a  partnership  on 
partnership  property  that  is  being  administered  in  the  individual  bankruptcy 
proceedings  of  one  of  the  partners,  are  not  affected. i* 

§  2268.  Nor  Transfers  by  Individual  Partners  Voidable  as  Pref- 
erences in  Firm  Bankruptcies,  unless  Individual  Also  Bankrupt. — 

Nor,  in  general,  are  transfers  by  individual  partners  of  individual  assets 
voidable  as  preferences  in  partnership  bankruptcies  [unless  the  individual 
be  also  bankrupt  or,  perhaps,  though  not  adjudged  bankrupt  he  be  insol- 
vent and  his  estate  be  in  process  of  administration  in  tlie  firm  bankruptcy 
by  virtue  of  §  S]." 

Obiter,  Mills  v.  Fisher  &  Co.,  20  A.  B.  R.  237,  159  Fed.  897  (C.  C.  A.  Tenn.)  : 
"But  it  is  not  an  act  of  bankruptcy  for  which  a  firm  may  be  adjudged  a  bank- 
rupt, that  one  of  its  members,  out  of  his  individual  estate,  prefers  one  of  his 
own  or  one  of  the  firm's  creditors.  *  *  *  The  application  by  one  partner 
of  his   individual  property  to   the  payment   of  one   firm   creditor   would   be  an 

9.   Impliedly,    In  re   Lehigh   Lumber  A.   B.   R.  694,   157   Fed.   815   (C.   C.   A. 

Co.,  4  A.  B.  R.  231,  101  Fed.  216   (D.  Pa.),   where   court  found   existence   of 

C.  Pa.).  partnership   not   proved. 

But  compare  principle  underlying  In  18-  McNair  v.  Mclntyre    7  A.  B.  R. 

re  Stokes,  6  A.  B.  R.  262,  106  Fed.  312  638,  113  Fed.  113   (C.  C.  A.  N.  C). 

(D    C    Pa  )  ^^"  -"^^  '■°  whether  a  preference  by  a 

.,'1       '  '                 •     •   1      1? „:„  „,  firm  is  voidable  in  the  individual  bank- 

M  Nean2'lu.°S.  ?95?"o' A.  B  T'l44:  -Ptcy    of    one    partner    to   whom    the 

ivj.i,i>icd,i,  cjaa  w.  vj.  "ou,  u            ,     _    _  others  have  subsequently  sold  out,  see 

11.  McNair  v.  Mclntyre,  7  A.  B.  R.  ^^^^^  §■  gggs,   et  seq. 

638,  113   Fed.  113   (C.   C.  A.  N.   Car.);  i4_   Miller  v.  Acid   &  Fertilizer   Co., 

American  Steel  &  Wire  Co.  v.  Coover,  g^  a.  B.  R.  416,  211  U.  S.  496.     Obiter, 

el  al.,  25  A.  B.  R.  58  (Sup.  Ct.  Okla.).  Mayes  v.  Palmer,  31  A.  B.  R.  225,  208 

Compare,   Smedley  v.   Speckman,   19  Fed.  97  (C.   C.  A.  Mo.). 
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individual  act  and  not  the  joint  act  of  the  firm,  and,  therefore,  not  an  act  for 
which  the  firm  could  be  adjudged  bankrupt." 

But  a  transfer  of  individual  assets  by  one  member  to  pay  a  firm  creditor 
a  greater  percentage  than  another  firm  creditor  would  get  from  the  same 
individual  estate  may  be  a  preference,  since  the  individual  estates  constitute 
sub  modo  funds  to  which  partnership  creditors  are  entitled  to  resort,  in 
proper  order  of  priority  after  individual  creditors  are  satisfied  in  full,  so 
that  a  transfer  to  one  firm  creditor  without  a  like  transfer  to  other  firm 
creditors  would  be  the  giving  of  a  greater  percentage  to  one  creditor  than 
to  another  of  the  "same  class"  in  the  order  of  priority.^' 

And  by  state  law  such  an  individual  transfer  may  be  a  voidable  prefer- 
ence in  a  partnership  bankruptcy  of  which  the  trustee  in  bankruptcy  may 
avail  himself  by  subrogation  to  the  rights  of  any  creditor  who  has  already 
instituted  proceedings.^® 

§  2268|.  Retiring  Partner's  Mortgage  on  Partnership  Assets  for 
Unpaid  Purchase  Price,  Preference  in  Partnership  Bankruptcy. — A 

mortgage  given  on  firm  assets  within  four  months  of  the  bankruptcy  of 
the  firm  to  secure  a  retiring  partner  for  the  unpaid  purchase  price  of  his 
share,  is  a  partnership  preference.^'' 


Transfer  of  Partnership  Interest  to  Copartner  or  Third  Person. 

§  2269.  First,  Where  One  Partner  in  Insolvent  Firm  Sells  Out  to 
Other  Who  Thereafter  Becomes  Bankrupt. — Retiring  partners  may, 
effectually,  sell  not  only  their  firm  interests  but  also  the  specific  property 
of  the  partnership  to  a  remaining  partner  who  assumes  the  debts,  even 
though  insolvent,  and  thus  convert  firm  property  into  individual  property; 
for  the  correct  doctrine  is  that  until  partnership  property  is  placed  in  the 
custody  of  the  law  by  some  suit  or  act  which  invokes  the  interposition  of  a 
court  to  administer  it,  partners,  with  the  consent  of  each,  have  the  right  and 
the  power  to  convert  it  into  individual  property,  to  apply  it  to  the  payment 
of  individual  debts  in  preference  to  the  payment  of  partnership  debts,  or 
to  make  any  other  disposition  of  it  in  good  faith  which  does  not  constitute 
a  voidable  preference;  and  that  insolvency  does  not  destroy  or  diminish  this 
right  of  disposition ;  that  the  right  of  the  creditors  of  the  partnership  to  be 
paid  out  of  the  partnership  property  in  preference  to  the  individual  cred- 
itors does  not  attach  until  an  application  is  made  to  some  court  for  the  ad- 

15.  Mills  V.  Fisher  &  Co.,  20  A.  B.  17.  In  re  Floyd  &  Co.,  19  A.  B.  R. 
R.  237,  159  Fed.  897  (C.  C.  A.  Tenn.),  438,  156  Fed.  206  (D.  C.  N.  Car.); 
quoted  at  §  1291.  Compare,  Speckman  analogously,  compare,  In  re  Stoddard 
V.  Smedley  Bros.,  18  A.  B.  R.  717,  153  Bros.  Lumber  Co.,  22  A.  B.  R.  435,  169 
Fed.  771;  also  compare,  ante,  §§  171,  Fed.  190  (D.  C.  Idaho),  affirmed,  sub 
i387^.  nom..   Mock  v.   Stoddard,   24   A.   B.   R. 

16.  Miller  v.  Acid  &  Fertilizer  Co.,  21  403,  177  Fed.  611  (C.  C.  A.  Idaho). 
A.    B.    R.   416,   '211   U.    S.   496. 
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ministration  of  the  partnership  property;  nor  even  then  unless  some  partner 
has  at  that  time  such  right,  the  preferential  equity  of  the  partners  being  the 
mere  right  to  enforce  the  right  of  the  partners  to  compel  such  a  preference  ; 
in  short,  that,  before  the  partnership  property  is  placed  in  custodia  legis  it  is 
not  held  in  trust  for  the  partnership  creditors  and  they  have  no  lien  upon 
it;  and  that  the  covenant  of  the  remaining  partner  to  pay  the  firm  debts, 
though  both  he  and  the  firm  are  insolvent  is  a  sufficient  consideration;  and 
that  the  assumption  of  payment  of  partnership  debts  by  one  partner  in  con- 
sideration of  an  absolute  transfer  to  him  of  the  partnership  property  by  the 
other  creates  no  trust  in  and  fastens  no  lien  upon  the  property  thus  trans- 
ferred in  favor  of  the  partnership  creditors  prior  to  any  application  to  a 
court  to  interpose  and  assume  administration  of  the  property. 

Sargent  v.  Blake,  20  A.  B.  R.  115,  160  Fed.  57  (C.  C.  A.  Mo.):  "There  are 
two  rules  of  law  which  at  different  times  apply  to  the  management  and  dis- 
position of  the  property  of  a  partnership,  first,  partners  own,  and,  with  the 
consent  of  each,  have  the  right  and  power  to  sell  and  dispose  of  the  partnership 
property,  to  transform  it  into  the  individual  property  of  one  or  more  of  the 
partners,  to  apply  it  or  its  proceeds  to  the  payment  of  their  individual  debts  in 
preference  to  those  of  the  partnership,  and  to  make  such  other  honest  disposi- 
tion of  it  as  they  deem  fit;  second,  in  the  administration  of  the  property  of  a 
partnership  in  the  courts  the  creditors  of  the  partnership  have  the  right  to  the 
application  of  the  partnership  property  to  the  payment  of  the  partnership  debts 
in  preference  to  the  individual  debts  of  the  respective  partners.  The  first  is  a 
rule  of  operation,  the  second  a  rule  of  administration.  The  first  governs  during 
the  operation  of  the  partnership  business  and  the  disposition  of  the  partnership 
property  by  the  partners,  the  second  operates  during  the  administration  of  the 
partnership  property  after  it  is  brought  into  the  custody  of  a  court.  The  first 
rule  prevails  until  by  some  suit  or  act  the  interposition  of  some  court  is  invoked 
to  administer  the  partnership  property,  and  until  that  time  the  second  rule  is  in- 
effective. Before  the  partnership  property  is  placed  in  custodia  legis  for  adminis- 
tration, it  is  not  held  in  trust  for  the  payment  of  the  partnership  creditors  in 
preference  to  the  creditors  of  the  individual  partners.  The  partnership  creditors 
have  no  lien  upon  it,  and  no  independent  right  to  its  application  to  the  payment 
of  their  claims  in  preference  to  the  claims  of  the  creditors  of  the  individual  part- 
ners. Each  partner,  however,  has  the  right  to  require  the  partnership  property 
to  be  applied  to  the  payment  of  the  partnership  debts  in  preference  to  the  debts 
of  the  individual  partners,  to  the  end  that  he  may  not  be  required  to  pay  the 
former  out  of  his  individual  "estate.  The  right  of  the  creditors  of  the  partnership 
to  payment  out  of  the  partnership  property  in  preference  to  the  individual  cred- 
itors is  the  mere  right  by  subrogation  or  derivation  to  enforce  this  right  of  one 
of  the  partners  after  the  partnership  property  has  been  placed  in  the  custody  of 
the  law.  Until  it  has  been  so  placed  each  partner  has  plenary  power  at  any  time 
to  release  or  waive  this  right,  and  if  each  partner  has  done  so  and  at  the  time 
the  property  comes  within  the  jurisdiction  of  a  court  no  partner  has  this  right, 
then  no  creditor  of  the  partnership  has  it,  for  a  stream  can  not  rise  higher  than 
its  source." 

Nor  do  the  provisions  of  §  5  of  the  Bankruptcy  Act  cause  a  different  rule 
to  prevail  in  bankruptcy. 
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Sargent  v.  Blake,  30  A.  B.  R.  115,  160  Fed.  57  (C.  C.  A.  Mo.) :  "The  clause  of 
§  5f  upon  which  counsel  rely  is  nothing  but  the  familiar  rule  of  administration  of 
partnership  and  individual  estates  which  has  been  imported  into  the  bankruptcy 
law  from  the  courts  of  equity.  'The  net  proceeds  of  the  partnership  property  shall 
be  appropriated  to  the  payment  of  the  partnership  debts,  and  the  net  proceeds  of 
the  individual  estate  of  each  partner  to  the  payment  of  the  individual  debts.' 
The  partnership  property  and  the  individual  estate  at  what  time,  four  months,  or 
at  some  indefinite  time  within  four  months  before  the  petition  is  filed,  or 
at  the  time  it  is  filed?  This  section  treats  of  administration  in  the  bankruptcy 
court  and  hence  of  the  partnership  and  individual  property,  the  title  to  which  is 
in  the  bankrupt  at  the  time  the  petition  against  him  is  presented  to  the  court  and 
that  which  he  had  transferred  in  fraud  of  his  creditors.  Section  70.  Any  other 
interpretation  would  produce  intolerable  vexation  and  confusion,  for  in  the  daily 
conduct  of  business,  partners  are  necessarily  and  constantly  applying  partnership 
property  to  the  payment,  not  only  of  large  individual  obligations,  but  to  the 
payment  of  their  petty  individual  debts,  for  living  expenses,  and  are  often  de- 
voting their  individual  property  to  the  promotion  of  the  partnership  business  and 
the  discharge  of  the  partnership  debts.  It  never  could  have  been,  it  never  was, 
the  intention  of  Congress  that  these  transactions — these  transformations  of  part- 
nership into  individual  and  of  individual  into  partnership  property  within  four 
months,  or  within  any  other  time  preceding  the  commencement  of  bankruptcy 
proceedings — should  either  be  rescinded  or  avoided  by  subsequent  adjudications 
in  bankruptcy  unless  they  were  actually  fraudulent  or  voidably  preferential.  It 
did  not  make  them  fraudulent  in  themselves.  The  terms  of  §  5f  and  the  natural 
and  rational  interpretation  of  them  in  the  light  of  the  general  rules  of  law  and 
of  the  entire  act  in  which  they  appear,  limit  their  application  to  partnership-  and 
individual  property  at  the  commencement  of  bankruptcy  proceedings,  and  to 
property  the  transfer  of  which  is  fraudulent  for  other  reasons  than  that  partner- 
ship property  was  applied  to  the  payment  of  individual  debts,  or  individual  prop- 
erty to  the  payment  of  partnership  debts.  This  conclusion  is  in  accord  with 
the  general  principles  applicable  to  the  management  and  disposition  of  partner- 
ship property.'' 

Such  right  of  the  firm  creditor  to  pursue  firm  assets  into  the  hands  of 
the  remaining  partner  after  dissolution  and  sale  of  the  outgoing  partner's 
interest,  is  purely  derivative,  the  creditor  deriving  his  rights  through  the 
right  of  the  outgoing  partner  to  have  the  assets  first  applied  to  partnership 
debts;  so  that  if  the  outgoing  partner  has  relinquished  this  right  the  cred- 
itor has  no  right  to  which  he  may  be  subrogated. ^^ 

Fitzpatrick  v.  Flannagan,  106  U.  S.  648:  "The  legal  right  of  a  partnership 
creditor  to  subject  the  partnership  property  to  the  payment  of  his  debt  consists 
simply  in  the  right  to  reduce  his  claim  to  judgment,  and  to  sell  the  goods  of  his 
debtors  on  execution.  His  right  to  appropriate  the  partnership  property  specific- 
ally to  the  payment  of  his  debt,  in  equity,  in  preference  to  creditors  of  an  in- 
dividual partner,  is  derived  through  the  other  partner,  whose  original  right  it  is 
to  have  the  partnership  assets  applied  to  the  payment  of  partnership  obligations. 
And  this  equity  of  the  creditor  subsists  so  long  as  that  of  the  partner  through 
which  it  is  derived  remains;  that  is,  so  long  as  the  partner  himself  'retains  an 
interest  in  the  firm  assets,  as  a  partner,  a  court  of  equity  will  allow  the  creditors 

18.  Huiskamp  v.  Wagon  Co.,  121  U.  £.   310;   Cave  v.   Beauregard,   99   U.   S. 
125. 
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of  the  firm  to  avail  themselves  of  this  equity,  and  enforce  through  it  the  appli- 
cation of  those  assets  primarily  to  payment  of  the  debts  due  them,  whenever  the 
property  comes  under  its  administration.'  Such  was  the  language  of  this  court  in 
Case  V.  Beauregard,  99  U.  S.  119,  35  L.  Ed.  370,  in  which  Mr.  Justice  Strong,  de- 
livering the  opinion,  continued  as  follows:  'It  is  indispensable,  however,  to  such 
relief,  ^when  the  creditors  are,  as  in  the  present  case,  simply  contract  creditors, 
that  the  partnership  property  should  be  within  the  control  of  the  court,  and  in 
the  course  of  administration,  brought  there  by  the  bankruptcy  of  the  firm,  or  by 
an  assignment,  or  by  the  creation  of  a  trust  in  some  mode.  This  is  because  nei- 
ther the  partners  nor  the  joint  creditors  have  any  specific  lien,  nor  is  there  any 
trust  that  can  be  enforced  until  the  property  has  passed  in  custodiam  legis.' 
Hence  it  follows  that  'if,  before  the  interposition  of  the  court  is  asked,  the  prop- 
erty had  ceased  to  belong  to  the  partnership,  if  by  a  bona  fide  transfer  it  has  be- 
come the  several  property  of  one  partner  or  of  a  third  person,  the  equities  of 
the  partners  are  extinguished,  and  consequently  the  derivative  equities  of  the 
creditors  are  at  an  end.' " 

Such  outgoing  partner,  for  instance,  will  be  held  to  have  waived  his 
right  to  insist  upon  application  of  the  former  firm  assets  to  firm  debts  where 
both  the  partners  unite  in  selling  to  a  third  person.  ^^ 

Again,  the  outgoing  partner  may  relinquish  his  right  to  have  the  firm 
assets  applied  to  the  firm  debts  by  expressly  applying  the  firm  property  to  in- 
dividual debts,  in  which  event  the  firm  creditor  again  has  no  right  to  which 
he  may  be  subrogated.^** 

The  same  rule,  namely,  that  the  creditors'  right  is  a  derivative  right,  ap- 
plies where  the  partnership  was  solvent  when  the  sale  was  made. 

In  re  Filmar  (Lippincott  v.  Klosterman),  34  A.  B.  R.  194,  177  Fed.  170  (C. 
C.  A.  111.) :  "Swigert,  a  merchant  tailor,  in  October,  1905,  sold  a  third  interest 
in  his  business  to  Filmar.  The  firm  of  Swigert  &  Filmar  continued  the  business 
till  January  8,  1906,  when  Swigert  sold  his  interest  to  Filmar  in  consideration  of 
a  small  money  payment  and  Filmar's  agreement  to  pay  the  partnership  debts  and 
save  Swigert  harmless  therefrom.  Partnership  assets  were  then  in  excess  of 
partnership  debts.  By  payment  and  novation  Filmar  very  shortly  settled  all  part- 
nership debts  except  one  to  appellant  Lippincott.  Lippincott  refused  to  accept 
Filmar  as  debtor  in  place  of  the  partnership,  and  proceeded  to  press  Filmar  for 
■payment.  Filmar,  by  various  promises  and  representations,  warded  off  Lippin- 
cott  until  February  20,  1906,  when,  he  filed  his  voluntary  petition  in  bankruptcy. 
The  property  scheduled  by  Filmar  and  turned  over  to  the  trustee  had  all  been 
property  of  the  partnership.  The  scheduled  debts  were  all  separate  individual 
debts  of  Filmar's  except  the  debt  to  Lippincott.  Thereupon  Lippincott  filed  his 
petition,  asking  that  his  debt  be  paid  from  the  assets  ahead  of  the  claims  of  Fil- 
mar's individual  creditors;  and  Swigert  filed  a  like  petition,  asking  the  same  re- 
lief, without  offering  to  repay  the  consideration  he  received  on  selling  his  interest 

19.  In  re  Terens,  23  A.  B.  R.  680,  175  (D.  C.  Wis.);  Thayer  j;.  Humphrey,  91 
Fed.    495    (D.    C.    Wis.);    Huiskamp   v.       Wis.  376. 

Wagon  Co.,  131  U.  S.  310;  Fitzpatrick  Instance,     where     outgoing     partner 

V.   Flannagan,   106   U.   S.   648;    Case   v.  had  not  relinguished  the  equity.  In  re 

Beauregard,  99  U.  S.  119.  Filmar   (Lippincott  v.  Klosterman),  34 

20.  Sargent  v.  Blake,  20  A.  B.  R.  A.  B.  R.  194,  177  Fed.  170  (C.  C.  A. 
115,    160    Fed.    57    (C.    C.    A.);    In    re  Ills.),  quoted  post. 

Terens,  23  A.   B.   R.  680,   175   Fed.   495 
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to  Filmar.  The  final  decree  dismissed  these  petitions  for  want  of  equity;  and  the 
petitioners  have  severally  appealed.  With  the  property  in  custody  and  all  the 
parties  present,  and  no  rights  of  innocent  purchasers  or  transferees  having  inter- 
vened, a  court  of  general  equity  powers  would  concededly  award  priority  to  Lip- 
pincott,  because  there  had  been  no  application  of  the  property  with  the  consent 
of  the  partners,  to  the  payment  of  individual  debts  (Sargent  v.  Blake  (C.  C.  A., 
8th  Cir.),  20  Am.  B.  R.  115,  160  Fed.  57,  *  *  *)  because  Lippincott  in  his  own  right 
as  a  partnership  creditor  would  be  entitled  to  equity's  rule  of  distribution,  and 
because  Swigert  for  his  own  protection  would  have  the  right  to  ask  that  Lippin- 
cott  be  first  paid.  Was  there  less  power  in  the  bankruptcy  court?  Section  5a 
*  *  *  declares  that:  'A  partnership,  during  the  continuation  of  the  partnership 
business,  or  after  its  dissolution  and  before  the  final  settlement  thereof,  may  be 
adjudged  a  bankrupt.'  Section  5f  explicitly  adopts  the  equity  rule  of  administra- 
tion. Section  5g  authorizes  the  bankruptcy  court  to  'marshal  the  assets  of  the 
partnership  estate  and  individual  estates  so  as  to  prevent  preferences  and  secure 
the  equitable  distribution  of  the  property  of  the  several  estates.'  These  provi- 
sions, we  think,  indicate  very  clearly  that  Congress  intended  that  the  bankruptcy 
courts  should  have  full  equity  powers  in  dealing  with  partnership  matters.'' 

Of  course,  where  the  outgoing  partner  has  not  relinguished  his  equity 
but  joins  with  the  firm  creditors  in  asking  precedence  for  firm  debts,  the 
firm  debts  will  have  precedence. ^^ 

On  the  contrary,  it  has  also  been  held  that  the  partnership  creditors'  lien 
upon,  or  rights  in,  partnership  assets  follow  the  assets  into  the  hands  of  ^ 
remaining  partner  who  has  bought  out  his  copartners,  and  that  such  cred- 
itors are  entitled  to  priority  of  payment  therefrom  over  individual  creditors 
of  the  remaining  partner,  upon  his  bankruptcy.^^  This  is  presumably 
on  the  doctrine  that  the  transfer  by  one  partner  of  his  partnership 
interest  to  another  is  not  the  transfer  of  title  to  any  specific  assets 
but  a  transfer  of  an  individual  interest  in  any  surplus  left  after  satisfac- 
tion of  firm  obligations;  and  that  thus,  although  the  rights  of  creditors 
must  be  worked  out  through  the  partners  and  rise  no  higher  than  those  of 
the  partners,  yet,  in  effect,  precisely  by  virtue  of  the  sale  itself  a  lien  exists 
in  favor  of  firm  creditors.  When  partnership  property  is  thus  converted 
into  individual  property  by  the  sale  to  one  partner  of  all  the  other  partners' 
interest,  it  is  not  a  sale  of  specific  articles  but  a  sale  of  a  share  in  the  sur- 
plus after  all  firm  debts  are  paid.  In  effect,  a  lien  in  favor  of  firrh  credit- 
ors is  thereby  created  or  maintained,  and  is  so  created  precisely  through 
the  acts  of  the  partners  themselves. 

In  re  Terens,  23  A.  B.  R.  680,  175  Fed.  495  (D.  C.  Wis.):  "On  the 
other  hand,  it  is  contended,  and  the  referee  ruled,  that  by  virtue  of  the  dis- 
solution agreement  of  December  15th  Terens  became  the  sole  owner,  and  that 
there  is  now  no  partnership  fund  to  be  administered.     *     *     *        Under  these 

21.  In  re  Filmar,  24  A.  B.  R.  194,  177  sufficient  to  warrant  the  adjudication 
Fed.  170  (C.  C.  A.  111.),  quoted  supra.       of   the   firm,    see   Holmes   v.   Baker   & 

22.  In  re  Damare,  28  A.  B.  R.  297,  Hamilton,  20  A.  B.  R.  252,  160  Fed. 
(Ref.    Miss.).  922   (C.   C.  A.  Wash.);  also,   see  ante, 

Whether  a  levy  by  a  firm  creditor  on      §§  64,  655/^,  171. 
former    firm    property    is  a    firm    levy 
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circumstances,  what  was  the  legal  effect  of  the  dissolution  agreement?  What  did 
Oswald  sell?  It  was  not  specific  articles  of  personal  property.  It  was  not  a 
transfer  of  the  corpus  of  the  estate,  but  of  only  such  interest  in  the  surplus  after 
the  firm  debts  had  been  provided  for.  At  the  outset  the  distinction  must  be 
sharply  drawn  between  such  a  transfer  by  one  insolvent  partner  to  another,  and  a 
sale  by  both  partners  of  certain  specific  property  to  a  third  party.  In  the  latter 
case  the  entire  title  passes  by  the  transfer,  and  it  has  been  repeatedly  held  that 
the  legal  right  of  either  or  both  partners  to  sell  the  firm  assets  and  transfer  good 
title  thereto  is  not  impaired  by  the  fact  of  insolvency.  In  my  judgment  the  dis- 
solution agreement,  under  the  peculiar  circumstances  of  this  case,  did  not  work 
a  liberation  of  the  firm  assets  and  convert  the  same  into  the  individual  assets  of 
Terens,  but  that,  when  the  property  came  to  the  custody  of  the  court,  Oswald 
still  retained  the  right  to  insist  upon  the  payment  of  the  firm  debts  out  of  the 
firm  assets,  as  he  does  by  his  consent  to  the  administration  by  the  court,  and 
that  by  subrogation  or  derivation  the  firm  creditors  are  justified  in  insisting  upon 
such  a  marshaling  of  assets  as  is  provided  for  in  the  Bankruptcy  Act." 

In  re  Hosier,  7  A.  B.  R.  368,  113  Fed.  138  (D.  C.  Vt.) :  "Partners  in  an  in- 
solvent partnership  have  no  interests  of  their  own  in  the  partnership  property, 
but  the  whole  is  subject  to  the  lien  of  the  partnership  creditors. 

In  re  Gillette,  5  A.  B.  R.  133,  104  Fed.  769  (D.  C.  N.  Y.) :  "The  transfer  of  the 
partnership  interest  by  Prentice  to  Gillette  does  not  deprive  creditors  of  the 
right  to  hold  partnership  assets  for  payment  of  their  claims;  and  creditors  hav- 
ing claims  against  an  insolvent  debtor  who  is  a  member  of  a  copartnership  can 
not,  where  the  debtor  has  been  adjudicated  bankrupt,  receive  dividends  from 
partnership  assets  until  the  copartnership  creditors  have  been  paid  in  full. 

Compare  analogously,  obiter.  Deaf  and  Dumb  Institute  v.  Crockett,  17  A.  B. 
R.  341,  117  App.  Div.  N.  Y.  369:  "It  is  well  settled  that  the  interest  of  an 
individual  member  of  a  firm  may  be  assigned  by  him,  but  the  assignee  only  ac- 
quires the  proportionate  share  of  the  member  in  the  surplus  remaining  after  the 
payment  of  the  copartnership  debts  and  the  adjustment  of  the  equities  between 
the  members  of  the  firm,  and  does  not  acquire  any  title  to  the  corpus  of  the  firm 
assets,  which  remain  a  primary  fund  for  the  payment  of  firm  debts  with  the 
right  in  the  assignor  as  well  as  in  the  creditors  to  compel  their  appropriation 
thereto."  [Of  course,  if  the  above  is  limited  to  an  assignment  to  a  stranger,  it 
is  not  contrary  to  the  doctrine  set  out  in  the  beginning  of  this  section,  since 
in  that  event  the  partner  still  retains  his  right  to  have  the  firm  assets  first  applied 
to  the  firm  debts,  and  upon  bankruptcy  intervening  the  firm  creditors  would  be 
subrogated  to  this  right.] 

§  2270.  But  if  Partnership  Creditors  Assent  to  Assumption  They 
Become  Individual  Creditors. — But,  of  course,  in  any  event,  if  the  part- 
nership creditors  assent  to  the  assumption  of  the  partnership  debts  by  the 
remaining  partner,  they  become  thereby  his  individual  creditors  and  lose 
their  lien.^^ 

In  re  Denning,  8  A.  B.  R.  133,  114  Fed.  319  (D.  C.  Mass.):  "It  seems  that  a 
former  joint  creditor,  who  has  elected  to  become  a  separate  creditor  of  the  bank- 
rupt, assents  to  the  conversion  of  the  joint  into  separate  assets,  and  is  permitted 
to  come  upon  the  converted  estate  as  a  separate  creditor." 

23.   [1867]    In  re  Johnson,   Fed.   Cas.  Filmar   (Lippincott  v.  Klosterman),  34 

7,369.  A.   B.   R.   194,   177   Fed.   170    (C.   C.   A. 

Compare,     instance     where     partner-  111.),   quoted  at   §  3369. 
ship    creditor    did    not    assent.    In    re 
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And  the  assent  is  sufficient  if  not  made  until  bankruptcy  has  intervened.^* 

In  re  Keller,  6  A.  B.  R.  336,  109  Fed.  118  (D.  C.  Iowa):  "Counsel  for  the 
claimant  take  the  position  that  the  payment  of  the  $171.70  on  October  3,  1900,  was 
made  by  the  firm  of  Keller  &  Stake;  that  the  partnership  has  not  been  adjudged 
a  bankrupt;  and  that,  as  the  court  in  bankruptcy  has  before  it  only  the  individual 
estate  of  Almon  D.  Keller,  it  cannot  deal  with  payments  made  by  the  pre-existing 
firm  of  Keller  &  Stake,  nor  can  it  undertake  to  marshal  the  firm  and  individual 
assets  in  this  proceeding.  The  fact,  however,  that  the  partnership  has  not  been 
adjudged  a  bankrupt,  prevents  the  question  of  the  marshaling  of  assets  from  aris- 
ing in  this  case.  The  claimant,  as  shown  by  the  proof  of  debt  filed  by  it,  as- 
sumes the  position  of  a  creditor  of  Almon  D.  Keller.  There  is  no  case  before 
the  court  in  which  it  can  undertake  to  separate  the  debts  and  property  of  a  firm 
from  that  of  the  individual  partners,  as  is  provided  for  in  §  5  of  the  Bankrupt  Act. 
When  J.  P.  Stake  sold  his  interest  in  the  partnership  to  Keller,  the  property  be- 
came the  individual  property  of  the  latter,  and  it  passed,  as  such,  to  his  trustee 
in  the  bankruptcy  proceedings.  Neither  Stake  nor  the  firm  creditors  have  in- 
itiated any  proceedings  for  the  enforcement  of  any  supposed  equities  or  rights  in 
the  property  formerly  belonging  to  the  firm,  and  therefore  the  referee  rightly 
ruled  that  the  claims  filed  by  the  company  could  only  be  viewed  as  a  claim 
against  Keller.  ***][„  t^g  case  now  under  consideration  there  was  a  valid 
transfer  of  the  partnership  property  to  Almon  D.  Keller.  This  transfer  has 
not  been  questioned  by  any  one.  When  Keller  went  into  Bankruptcy,  he  did 
so  as  an  individual,  and  he  transferred  to  the  trustee  all  his  property,  includ- 
ing that  which  had  formerly  belonged  to  the  firm  of  Keller  &  Stake.  Under 
these  circumstances,  the  court  in  bankruptcy  cannot  deal  with  the  estate  in 
any  qther  light  than  as  the  individual  estate  of  Almon  D.  Keller.  The  claims 
of  the  creditors  of  the  late  firm  of  Keller  &  Stake  can  be  proved  only  as 
claims  against  the  bankrupt,  and  this  is  what  was  done  by  the  claimants  in  this 
case;  for,  as  already  stated,  in  the  proof  of  claim  filed  before  the  referee  the 
averment  is  that  'Almon  D.  Keller,  the  person  by  whom  a  petition  for  adjudication 
in  bankruptcy  has  been  filed,  was  at  and  before  the  filing  of  said  petition,  and  still 
is,  justly  indebted  to  said  corporation  in  the  sum  of  $563.94;'  and  it  is  thus  made 
clear  that  the  claimant  bases  its  right  to  share  in  the  estate  on  the  ground  that 
it  occupies  the  position  of  a  creditor  of  the  individual,  Almon  D.  Keller,  and  its 
rights  are  just  what  they  would  be  if  the  business  had  always  been  carried  on 
by  Keller  as  an  individual." 

§  2270|.  Where  Outgoing  Partner's  Relinquishment  of  Right  to 
Apply  on  Firm  Debts  Is  in  Bad  Faith  or  Would  Work  Preference. — 

There  is  to  be  recognized  a  modification,  in  bankruptcy  and  insolvency  law, 
to  the  general  rule  that  the  firm  creditors'  right  to  pursue  former  partner- 
ship assets  into  the  hands  of  an  individual  purchasing  partner,  is  merely 
derivative  and  such  that  it  may  be  relinquished  by  the  acts  of  the  outgoing 
partners.  This  modification  is  that  such  relinquishment  will  not  be  valid 
to  deprive  the  firm  creditor  of  the  right  to  pursue  them  where  the  relinquish- 
ment was  made  in  bad  faith  or  to  effect  a  "preference"  of  individual  cred- 
itors over  firm  creditors,  "preference"  in  this  connection  referring  not  to 
the  technical  preference  defined  in  §  60  of  the  bankruptcy  law,  but  referring, 
rather,  to  the  broader  meaning  of  preference. 

24.   [1867]   In  re  Johnson,  Fed.  Cas.  7,369. 
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Thus,  the  Bankruptcy  Act  itself,  in  §  5  (g)  says  that  the  court  "may 
marshal  the  assets  of  the  partnership  estate  and  individual  estates  so  as  to 
prevent  preferences  and  secure  the  equitable  distribution  of  the  property  of 
the  several  estates,"  the  use  of  the  word  "preferences"  in  connection  with 
"equitable  distribution"  seeming  to  indicate  that  the  preferences  here  re- 
ferred to  are  not  the  technical  preferences  defined  in  §  60  of  the  Bank- 
ruptcy Act.25 

In  re  Denning,  8  A.  B.  R.  133,  114  Fed.  319  (D.  C.  Mass.):  "Moreover, 
§  5g  of  the  Bankruptcy  Act  was  intended  to  clear  up  the  whole  matter,  and 
to  permit  the  court  to  deal  with  conversions  of  this  kind  so  as  not  only  to 
prevent  preferences  in  the  technical  meaning  of  that  word,  but  also  so  as 
to  secure  the  equitable  distribution  of  the  property  of  the  several  estates." 

In  re  Terens,  33  A.  B.  R.  680,  175  Fed.  495  (D.  C.  Wis.):  "It  remains  to 
consider  and  construe  §  5g,  which  is  in  pari  materiae,  which  throws  much 
light  on  the  amplitude  of  the  equitable  jurisdiction  conferred  upon  the  court. 
It  allows  proof  of  the  partnership  estate  against  the  individual  estate,  and 
vice  versa.  It  expressly  suggests  the  doctrine  of  marshaling  assets  to  pre- 
vent preferences  and  to  secure  the  equitable  distribution  among  the  several 
estates.  The  preferences  supposed  to  interfere  with  a  just  and  equitable  dis- 
tribution may  result  from  the  action  of  partners  calculated  to  convert  part- 
nership property  into  individual  assets,  thus  giving  undue  advantage  to  in- 
dividual creditors.  Properly  construed,  this  subdivision  meets  the  very  case 
we  have  in  hand." 

Thus,  the  question  sifts  down  largely  to  one  of  good  faith.  If  the  trans- 
fer be  in  bad  faith  towards  the  firm  creditors,  it  would  not  be  effective  to 
deprive  them  of  their  derivative  right. 

What  will  amount  to  bad  faith  toward  firm  creditors  in  this  regard  is 
not  very  clearly  outlined.  It  has  been  held  that  a  dissolution  by  insolvent 
partners,  within  the  four  months  preceding  bankruptcy,  where  such  part- 
ners know  they  are  insolvent  and  which  is  made  to  enable  the  individual 
creditors  of  one  or  both  partners  to  get  an  advantage  over  the  firm  cred- 
itors, will  be  such  bad  faith  as  will  bring  the  case  under  the  rule.^® 

Indeed,  in  many  cases,  under  varying  circumstances,  transfers  by  one 
partner  to  another  have  been  held  to  be  mala  fide,  without  proof  of  actual 
fraudulent  intent.^^ 

However,  where  the  outgoing  partner  has  not  relinquished  his  equity, 
no  proof  of  bad  faith  is  requisite  on  the  part  of  the  firm  creditor,  especially 
where  the  outgoing  partner  joins  with  the  creditor  in  asking  that  firm  as- 
sets be  applied  first  to  firm  debts.^* 

25.  In  re  Wilcox,  2  A.  B.  R.  117,  94  (D.  C.  Mo.);  In  re  Worth,  13  A.  B. 
Fed.  84  (D.  C.  Mass.),  quoted  at  §  3357;  R.  566,  130  Fed.  937  (D.  C.  Iowa). 
In  re  Head  &  Smith,  7  A.  B.  R.  556,  114  Compare,  on  the  facts,  In  re  Damare, 
Fed.  489  (D.  C.  Ark.);  In  re  Jones  &  38  A.  B.  R.  397  (Ref.  Miss.). 
Cook,  4  A.  B.  R.  141,  100  Fed.  781  (D.  27.  In  re  Terens,  33  A.  B.  R.  680,  175 
C.  Mo.).  Fed.    495    (D.    C.   Wis.). 

26.  In  re  Terens,  33  A.  B.  R.  680,  28.  In  re  Filmar,  34  A.  B.  R.  194, 
175  Fed.  495  (D.  C.  Wis.);  In  re  Jones  177  Fed.  170  (C.  C.  A.  111.),  quoted  at 
%  Cook,  4  A.   B.   R.   141,   100  Fed.  781  §   3369. 
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§  2271.  Where  Sale  Made  to  Enable  Remaining  Partner  to  Olaina 
Exemptions. — Where  the  sale  is  made  to  enable  the  remaining  partner 
to  claim  exemptions  from  the  property,  the  sale  has  been  held  by  some 
courts  to  be  void  and  the  fund  formerly  belonging  to  the  partnership  to  be 
subject  to  the  pursuit  of  the  partnership  creditors.^^ 

But  the  better  rule  would  seem  to  be  that,  if  the  sale  otherwise  be  bona 
fide,  it  would  not  be  invalidated  by  the  mere  fact  that  it  was  made  to  enable 
the  remaining  partner  to  claim  his  exemptions. 

Such,  at  any  rate,  would  appear  to  be  the  logical  result  of  an  adherence 
to  the  rule  enunciated  ante,  in  §  227034  and  is  the  rule  in  similar  situations, 
adopted  in  state  court  decisions. ^o 


29.  In  re  Head  &  Smith,  7  A.  B.  R. 
556,  114  Fed.  489  (D.  C.  Ark.) :  In  this 
case  the  court  said  the  transfer 
amounted  to  a  "preference"  to  indi- 
vidual creditors.  This  is  clearly- 
wrong.  A  preference  to  be  such  must 
be  to  a  creditor  of  the  bankrupt,  but 
such  transfer  as  was  made  in  this 
case  does  not  operate  to  give  any 
creditor  of  the  bankrupt  partnership  a 
preference;  its  effect  is  to  take  away 
all  property  from  all  partnership  cred- 
itors until  the  individual  creditors  of 
the    remaining  partner   are   satisfied. 

In  re  Rosenbaum,  1  N.  B.  N.  541 
(Ohio);  In  re  Bergman,  2  N.  B.  N. 
&  R.  806;  In  re  Rudnick,  3  N.  B.  N.  & 
R.  769;  In  re  Rudnick,  4  A.  B.  R.  531 
(D.  C.  Wash.,  reversing  3  N.  B.  N.  & 
R.   769). 

It  has  been  held,  in  one  case,  that 
any  scheme  or  device  resorted  to  by 
persons  in  contemplation  of  bank- 
ruptcy for  the  purpose  of  charging 
partnership  assets  with  the  individual 
liabilities  of  the  partners,  is  violative 
of  the  provisions  of  the  bankruptcy  act, 
§■  5  (g).  In  re  Jones  &  Cook,  4  A.  B. 
R.  141,  100  Fed.  781  (D.  C.  Mo.);  com- 
pare, In  re  Denning,  8  A.  B.  R.  133, 
114   Fed.   219    (D.    C.   Mass.). 

Compare,  In  re  Worth,  12  A.  B.  R. 
566,  130  Fed.  937  (D.  C.  la.):  In  this 
case  shortly  before  the  adjudication 
of  a  partnership  and  its  individual 
members,  the  firm  was  dissolved  by 
mutual  consent,  one  partner  retaining 
its  assets  and  assuming  its  liabilities. 
The  court"  held  that  the  assets  were 
first  liable  in  bankruptcy  under  §  5f, 
for  his  individual  debts,  and  while  this 
would  be  inequitable  as  to  nonassent- 
ing  firm  creditors,  they  could  not,  at 
the  same  time,  affirm  the  dissolution 
agreement  in  so  far  as  it  made  the  re- 
maining partner  an  individual  debtor 
of  a  firm   creditor   at   dissolution,   and 


disaffirm  or  repudiate  it  so  far  as  it 
was  a  transfer  of  the  firm  assets,  in 
consideration  of  the  assumption  of 
firm  debts;  that  the  nonassenting  cred- 
itor must  either  affirm  or  disaffirm  the 
transaction  as  a  whole;  the  court 
further  holding  that  in  such,  case, 
where  the  receiver  of  the  creditor  bank 
surrendered  all  preferences  he  had  un- 
der a  chattel  mortgage  upon  the  stock 
of  merchandise  formerly  belonging  to 
the  firm,  and  an  assignment  of  account 
due  it,  given  by  the  purchasing  part- 
ner within  the  four  months  period,  the 
proceeds^  of  the  assets  of  the  firm  and 
its  individual  members  should  be  dis- 
tributed as  though  no  dissolution  had 
taken  place.     The  court  finally  says: 

"It  will  be  more  equitable  to  hold 
that  the  relation  of  the  creditors  of  the 
copartnership  and  of  the  individual 
members  thereof  to  the  partnership 
assets  are  not  changed  by  this  trans- 
action of  Oct.  16  and  that  the  proceeds 
of  the  assets  of  the  firm  and  its  individ- 
ual members  should  be  distributed  as 
though  such  transaction  had  not  taken 
place." 

Compare,  In  re  Gillette,  5  A.  B.  R. 
133,  104  Fed.  769   (D.   C.   N.  Y.). 

30.  On  the  other  hand  there  is 
strength  to  the  reasoning  that  the 
transfer  is  not  voidable,  but  that  the 
former  partnership  property  should  be 
applied  to  the  payment  of  partnership 
debts  and  be  treated  precisely  as  if 
still  partnership  property,  so  far  as 
partnership  creditors  who  have  not 
assented  to  the  assumption  of  the  old 
firm  debts  by  the  continuing  partner 
are  concerned  (precisely  as  in  cases 
of  the  assignment  of  a  partner's  in- 
terest to  a  stranger),  but  as  to  all 
others  it  should  be  treated  as  the 
bankrupt's  individual  property.  Com- 
pare, suggestively,  obiter.  Deaf  & 
Dumb  Institute  v.  Crockett,  17  A.  B. 
R.   333,   117  App.   Div.   N.  Y.  369. 

And  that  such  remaining  partner  of 
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§  2272.  Retiring  Partner,  Surety  for  Remaining  Partner,  Entitled 
to  Subrogation  to  Debts  He  Pays. — Such  retiring  partner  becomes  surety 
for  the  remaining  partner  and  is  entitled  to  subrogation  to  such  debts  as 
he  is  compelled  to  pay. 

In  re  Dillon,  4  A.  B.  R.  63,  100  Fed.  627  (D.  C.  Mass.):  "In  equity,  the  re- 
lation of  McGuire  to  Dillon  concerning  the  debts  of  the  old  firm  was  that  of 
surety.  By  this  contract  with  McGuire,  Dillon  made  himself  primarily  re- 
sponsible for  the  payment  of  the  firm  debts.  As  regards  Claflin,  McGuire 
remained  primarily  liable,  together  with  Dillon;  but,  as  regards  Dillon,  Mc- 
Guire was  only  a  surety.  That  the  relation  between  the  two  former  partners 
is  that  of  principal  and  surety  is  recognized  in  bankruptcy.  *  *  *  As  to  the 
bankrupt's  estate,  therefore,  McGuire  stands  as  a  surety  who  has  paid  the 
debt  of  his  bankrupt  principal  subsequently  to  the  adjudication.'' 

Compare,  to  same  effect.  In  re  Carmichael,  3  A.  B.  R.  815,  96  Fed.  594  (D. 
C.  Iowa):  "By  the  purchases  made  by  him  of  the  judgments  entered  against 
the  firm  of  which  he  was  a  member,  he  discharged  the  liability  of  the  firm  to 
the  judgment  creditors,  but  became  a  creditor  of  his  copartners  for  their  re- 
spective shares  of  the  money  by  him  advanced  in  the  purchase  and  discharge 
of  these  judgments,  and  the  mere  fact  that  he  procured  assignments  in  writ- 
ing to  himself  of  the  judgments  in  question  does  not  change  his  position  with 
respect  to  his  copartners." 

But  the  claim  of  a  solvent  partner  arising  from  his  liquidation  of  the  firm 
business,  is  not  a  valid  debt  against  the  estate  of  the  bankrupt  partner,  who, 
at  the  time  of  adjudication,  was  not  indebted  either  to  the  firm  nor  to  the 
liquidating  partner.^^ 

§  2273.  But  Retiring  Partner's  Claim  for  Purchase  Price  of 
Share,  Not  to  Compete  with  Firm  Creditors  in  Individual  Estate  of 
Remaining  Partner. — But  the  retiring  partner's  claim  for  the  purchase 
price  of  his  partnership  interest  should  not  share  in  the  old  firm  assets;** 
nor  in  the  individual  assets  of  the  remaining  partner,  until  after  the  firm 
creditors  have  been  satisfied;  for  he  should  not  be  permitted  to  com- 
pete with  his  own  creditors.** 

§  2274.  Whether  "Preferential"  Transfer  by  Partnership  Void- 
able Where  Remaining  Partner  Alone  in  Bankruptcy. — Where  the 

course    would    not    be    entitled    to    ex-  34.   In   re   Denning,   8   A.   B.    R.   133, 

emptions  out  of  the  partnership  prop-  114  Fed.  319  (D.  C.  Mass.);  In  re  Ger- 

erty   as    against    the   partnership   cred-  son,  5  A.  B.  R.  480  (Ref.  Pa.  affirmed 

itors,  compare.   In  re  Mosier,  7  A.   B.  by  D.  C).    Compare,  In  re  Rice,  31  A. 

R.  368,  113  Fed.  138  (D.  C.  Vt.) ;  com-  B.  R.  205,  164  Fed.  514  (D.   C.  Pa.), 

pare  inferentially.  In  re  Head  &  Smith,  Retiring  Partner's  Mortgage  on  In- 

7   A.    B.   R.   556,   114   Fed.   489    (D.   C.  solvent  Firm  Assets  Given  within  Four 

Ark.).  Months  for  Unpaid  Purchase  Price  of 

32.  In  re  Walker,  23  A.  B.  R.  805,  Share,  Preference  in  Firm  Bankruptcy. 
176   Fed.  455    (D.   C.  Ala.).  — A  mortgage  given  on  partnership  as- 

33.  Compare  ante,  §  3347 J^;  In  re  sets  within  the  four  months  of  the 
Stoddard  Bros.  Lumber  Co.,  22  A.  B.  partnership  bankruptcy  to  secure  a  re- 
R.  435,  169  Fed.  190  (D.  C.  Idaho);  tiring  partner  for  the  unpaid  purchase 
Mock  V.  Stoddard,  34  A.  B.  R.  403-,  177  price  of  his  share  is  a  partnership  pref- 
P'ed.  611  (C.  C.  A.  Idaho,  affirming  In  erence,  see  ante,  §  3268i4. 

re   Stoddard   Bros.  Lumber   Co.,  23  A. 
B.   R.  435,  169  Fed.  190.). 
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bankrupt  partner  has  assumed  the  habiUties  and  taken  the  assets  of  the  part- 
nership, it  is  a  question  whether  a  transfer  that  would  have  been  a  prefer- 
ence were  the  firm  in  bankruptcy  will  be  a  preference  in  the  individual 
bankruptcy  of  the  partner.  It  has  been  held  that  the  effect  of  a  preference 
by  a  firm  cannot  thus  be  avoided  by  the  conversion  of  the  firm  assets  into 
.  individual  assets  and  the  bankruptcy  of  the  remaining  partner.^^ 

But  the  better  rule  would  seem  to  be  that  creditors  of  the  firm,  in  order 
to  preserve  their  rights  against  a  firm  preference,  should  file  a  petition  in 
bankruptcy  against  the  firm,  and  assert  the  lien  of  partnership  debts  on  the 
old  firm  assets. 

A  secret  agreement  whereby,  on  the  dissolution  of  a  partnership,  one  of 
the  partners,  who  continued  the  partnership  business,  was  to  dedicate  cer- 
tain book  accounts  to  the  payment  of  specific  firm  obligations,  will  not  be 
enforced  in  bankruptcy  where  there  was  no  actual  transfer  or  appropria- 
tion of  the  accounts.^'' 

§  2275.  Second,  Where  One  Partner  of  Insolvent  Partnership 
Sells  Out  to  Other  and  Himself  Becomes  Bankrupt. — Where  one 
partner  of  an  insolvent  partnership  sells  out  to  the  other  and  later  himself 
becomes  bankrupt,  such  sale  is  valid,  and  the  former  partnership  assets  can- 
not be  administered  in  bankruptcy,  without  the  other  partner's  consent.^''^ 

And  the  sale  is  valid,  even  though  the  sum  realized  is  used  in  paying  off 
some  of  the  bankrupt's  own  creditors ;  and  the  remaining  partner  is  entitled 
to  the  partnership  assets,  although  the  bankrupt  was  still  in  their  actual 
custody  as  manager  for  the  purchaser .^^ 

§  2276.  Third,  Where  Partnership  Interest  Transferred  to  Third 
Person,  Partner  Becoming  Bankrupt. — Third,  where  partnership  in- 
terests are  transferred  to  third  persons,  and  either  or  both  partners  become 
bankrupt,  the  transfer  is  to  be  treated  as  a  transfer  by  an  individual  of  his 
individual  assets. 

The  rights  of  firm  creditors  are  not  impaired.  The  transfer  is  of  a  share 
in  merely  the  surplus  after  payment  of  firm  debts ;  ^^  and  follows  the  rules 
laid  down  in  the  preceding  paragraphs. 

35.    In    re    Keller,    6    A.    B.    R.    334,  relli   &   Callhan,    16   A.   B.   R.   115,   142 

109  Fed.  118  (D.  C.  Iowa).     But  com-  Fed.  296  (D.   C.   Conn.), 

pare,  §  3268.  Compare,  In  re  English,  10  A.  B.  R. 

3G.    In   re   Wilson,   27   A.   B.   R.   867,  133    (D.    C.    N.   Y.,   reversed   on    other 

194   Fed.   564    (D.   C.   Pa.).  f5°^""'^^;  ■'"   "  ^-   ^-  \  ^^^'   ^^^  /l'^' 

„„    „  i      s   onei     .,*   „„„      T„   ^^      750).     Ihis  was  a  case,  however,  of  the 

T^indt^'^A^B    R^  148    101  Fed '107  m        t^^"^^^^  ^y  both  partners   of  an  undi- 
Kmdt,  4  A.  B.  R.  148,  101  bed.  107  (U.      ^j^^^j  one-half  interest  in  the  firm  as- 

C    Iowa).  ggjg  (apparently  not  an  interest  in  the 

38.  In  re  Kindt,  4  A.  B.  R.  148,  101  partnership  but  only  in  its  assets)  to  a 
Fed.  107  (D.  C.  Iowa).                  ^  creditor,  the  wife  of  one  of  the  part- 

39.  Obiter,  Deaf  &  Dumb  Institute  v.  ners,  to  pay  a  debt,  more  than  four 
Crockett,  17  A.  B.  R.  240  (N.  Y.  Sup.  months  before  bankruptcy  of  the  part- 
Ct.   App.   Div.).     Compare,   In   re   Bo-  nership,   and  was   held  valid. 
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Division  6. 

Subrogation   to  Rights   op  Various  Parties   in   thu  Distribution  of 

Assets. 

subdivision  "h" 

Subrogation  by  Assignment  of  Claims  after  Bankruptcy. 

§  2277.  Subrogation  by  Assignment  of  Claims  after  Bankruptcy. 

— The  subject  of  the  assignment  of  claims  in  accordance  with  the  pro- 
visions of  the  Bankruptcy  Act  and  the  General  Orders  in  Bankruptcy,  has 
been  previously  discussed.*" 

subdivision  "b." 
Equitable  Subrogation  under  Ordinary  Rules. 

§  2278.  Subrogation  by  Agreement  with  Bankrupt  or  Creditor. 

— Where  one  pays  a  debt  of  the  bankrupt  with  an  understanding,  made 
either  with  the  bankrupt  or  the  creditor,  that  he  shall  be  subrogated  to  the 
creditor's  claim,  he  will  be  so  subrogated  in  bankruptcy.*  ^ 

Thus,  one  furnishing  the  bankrupt  money  to  pay  a  secured  note,  at  the 
bankrupt's  request,  and  under  promise  to  turn  over  the  notes  paid  thereby,  is 
entitled  to  subrogation.*^  Also,  an  arrangement  with  a  corporation  which  is 
taking  over  the  bankrupt's  assets  and  business,  and  which  is  anxious  to  retain 
a  certain  agent's  favor,  to  forward  to  the  agent  the  remainder  of  certain  goods 
contracted  for  with  the  bankrupt,  with  the  understanding  that  the  agent's 
claim  should  be  presented  against  the  bankrupt  and  the  dividend  be  turned 
over  to  the  purchasing  company,  amounts  to  a  purchase  or  agreement  for 
subrogation  and  not  to  a  payment,  although  the  words  used  in  the  forward- 
ing were  "in  liquidation"  of  the  agent's  claim.*^  But  the  furnishing  of 
money  to  a  bankrupt  corporation  to  pay  its  pay  roll,  under  an  agreement 
with  the  corporation  that  the  pay  roll  should  be  assigned,  but  where  the  pay 
roll  was  not  actually  assigned,  has  been  held,  but  improperly,  not  to  entitle 
the  person  so  advancing  to  an  equitable  subrogation  to  the  pay  roll.** 
It  would  seem  that  the  advancement  under  the  agreement  created  the 
equity  of  subrogation,  whether  the  assignment  was  actually  carried  out  or 
not,  so  long  as  there  was  no  waiver.  The  taking  of  workmen's  pay 
checks  in  part  payment  of  provisions  furnished  to  them,  no  agreement  for 
assignment  existing  but  a  mere  supposition  being  indulged  in  between  the 
storekeeper  and  the  bankrupt  that  as  matter  of  law  the  storekeeper  would 

40.  See  ante,  "Assigned  Claims,"  §  43.  Haas-Barnick  Co.  v.  Poruondo,  15 
608,   et  seq.                   •  A.  B.  R.  130,  138  Fed.  949  (D.  C.  Pa.). 

41.  In  re  Lee,  25  A.  B.  R.  436,  182  44.  In  re  Carolina  Car  Co.,  11  A.  B. 
Fed.    579    (C.    C.    A.    Kan.).  R.  488,   127   Fed.   178    (D.   C.   N.   Car.). 

42.  In  re  McGuire,  13  A.  B.  R.  704,  Similarly,  but  not  identically.  United 
137  Fed.  967   (D.  C.  Ohio).  Surety    Co.    v.    Iowa   MIr.    Co.,    24   A. 

B.  R.  726,  179  Fed.  55   (C.  C.  A.  Mo.). 

*     .     -U.         -*        M    .-J 1 
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Stand  in  the  shoes  of  the  workmen,  was  held  to  be  no  assignment  and  not 
to  entitle  the  storekeeper  to  subrogation.*' 

Although  a  pledge,  given  to  secure  money  used  by  the  bankrupt  to  pay 
the  purchase  price  of  manufactured  goods  and  relieve  the  goods  from  the 
lien  of  the  artisan  upon  them,  may  have  been  itself  made  without  author- 
ity, yet  the  person  advancing  the  money  by  agreement  with  the  bankrupt 
is  entitled  to  subrogation  to  the  artisan's  lien,  and  the  trustee  takes  the 
property  subject  to  such  right  of  subrogation.*^ 

Where  the  bankrupts  were  loggers  and  failed  to  pay  their  workmen,  and 
the  owners  of  the  logs  paid  off  the  workmen's  liens  to  prevent  threatened 
foreclosure  and  sale,  and  the  time  checks  representing  each  man's  claim 
were  turned  over  to  the  owners  of  the  logs  upon  such  payment,  the  trans- 
action entitled  the  owners  of  the  logs  to  subrogation  to  the  workmen's  liens, 
even  if  the  transaction  did  not  constitute  an  out  and  out  assignment.*^ 

§  2279.  Whether  Subrogation  to  Workmen's  Priority  Claims  to 
Compete  with  Workmen's  Own  Later  Claims. — But  it  has  been  held 
that  subrogation  to  workmen's  priority  claims  will  not  be  permitted  to  take 
precedence  over  workmen's  own  later  priority  claims,  where  the  under- 
standing was  not  with  the  workmen  but  solely  with  the  bankrupt. 

Browder  &  Co.  v.  Hill,  14  A.  B.  R.  619,  136  Fed.  831  (C.  C.  A.  Tenn.) :  "Ap- 
pellants do  not  claim  in  their  petition  or  assignment  of  error  or  briefs  that 
there  has  been  any  assignment  of  the  labor  claims  pro  tanto  by  consent  or 
knowledge   of  the  laborers  themselves. 

"In  the  absence  of  evidence  that  the  owners  of  such  lien  claims  intended  to 
sell  and  agreed  that  the  lien  should  be  kept  alive  for  the  benefit  of  the  pur- 
chaser, payment  and  not  an  assignment  will  be  presumed.  Fenner  v.  F.  L,. 
&  T.  Co.,  90  Fed.  349. 

"There  is  therefore  no  foundation  for  any  claim  that  appellants  are  as- 
signees of  the  claims  or  lien  in  behalf  of  labor  claims  under  any  agreement, 
express  or  implied,  with  the  creditors  themselves. 

"What  they  do  claim  is,  that  there  existed  an  express  agreement  with  the 
debtor,  the  Furnace  Company,  that  such  claims  when  paid  off  by  them  'should 
stand  against  the  Furnace  Company  in  the  same  attitude  as  if  held  by  the 
original  wage  earners.' 

"The  mere  fact  that  one  pays  off  a  debt  at  the  instance  of  the  debtor  or 
lends  money  to  pay  off  such  debt  does  not  entitle  him  to  subrogation  to  the 
liens  of  the  creditors  so  paid  off.  McDonald,  vShea  &  Co.  v.  Railroad,  93  Tenn. 
381;  Wood  V.  Guarantee  Trust  Co.,  138  U.  S.  416;  Morgan,  etc.,  v.  Texas 
Cent.  R.  Co.,  137  U.  S.  172;  Rhuling's  Appeal,  107  Pa.  161;  Sheldon  on  Subro- 
gation, §  343;  Unger  v.  I^eiter,  33  Ohio  St.  310;  Griffin  v.  Proctor,  14  Bush 
(Ky.),  571;  Fenner  v.  F.  L.  &  T.  Co.,  cited  above. 

"Conventional  subrogatfon  may  result  from  a  direct  agreement  between  a 
debtor  and  a.  third  person  who  pays  the  debt  that  he  shall  be  subrogated  to 
all   the    rights    and    securities    existing   in    behalf    of   the    creditor    whose    debt 

45.  Browder  &  Co.  v.  Hill,  14  A.  B.       ice  Co.,  33  A.   B.   R.  799,  176  Fed.  793 
R.  619,  136  Fed.  831  (C.  C.  A.  Tenn.).      (D.  C.  Ala.). 
47.    In    re   Automobile    L-ivery   Serv-  48.  In  re  Langley  &  Alderson,  84  A. 

B.  R.  69  (Ref.  affirmed  by  D.  C.  Wis.). 
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is  paid  off.  But  nothing  short  of  an  express  agreement  to  that  effect  will 
move  a  court  of  equity  in  behalf  of  such  a  creditor. 

"A  mere  understanding  upon  the  part  of  such  a  third  person,  under  no  obli- 
gations to  pay  the  debt,  that  he,  by  such  payment,  will  be  subrogated  to  the 
liens  of  the  creditor  is  not  enough.  Sheldon  on  Subrogation,  §§  343,  348,  250; 
37  Aiiier.  &  Eng.  Ency.  of  Law,  357;  Receivers  of  N.  J.  Ry.  Co.  v.  Wortendyke, 
27  N.  J.  Eq.  658,  overruling  Coe  v.  N.  J.  Ry.  Co.,  27  N.  J.  Eq.  Ill;  linger  v. 
Leiter,  32  Ohio  Stat.  210;  Brice  v.  Watkins,  30  La.  Ann.  21;  Hutchinson  v. 
Rice,  105  La.  Ann.  471;  Cumberland  B.  &  L.  Ass'n  v.  Sparks,  11  Fed.  648. 

"Subrogation  by  agreement  with  the  debtor  alone  to  the  equities  and  liens 
of  a  creditor  whose  debt  is  paid  off  by  one  under  no  obligation,  is  an  equitable 
doctrine  which  comes  from  the  civil  law  and  is  enforced  only  when  the  agree- 
ment creates  equitable  rights  against  the  debtor  which  will  not  impair  or  over- 
throw equitable  rights  of  the  creditor  or  of  innocent  third  persons. 

"When  therefore  subrogation  depends  wholly  upon  an  agreement  with  the 
debtor  the  rights  of  the  creditor  to  the  remainder  of  his  debt  must  not  be 
prejudiced.  Sheldon  on  Subrogation,  §  248  and  §§  70  and  137;  37  Am.  &  Ency. 
(3nd  ed.),  357;  Bissett  v.  Gathone,  67  Mo.  App.  33,  36;  Stuckman  v.  Roose,  147 

Ind.  403;.  Smith  v.  Morrison,  29  S.  W.  1116;  Fievel  v.  Zuber,  67  Tex.  279. 

"The  evidence  of  a  direct  agreement  between  Browder  &  Co.  and  the  Fur- 
nace Company  that  the  lien  in  behalf  of  laborers  should  be  kept  alive,  and 
appellant  substituted  thereto  is  not  so  clear  and  satisfactory  as  to  justify  a 
reversal  of  the  finding  against  such  an  agreement  by  the  referee  and  district 
judge. 

"That  both  parties  supposed  that  Browder  &  Co.  would  stand  precisely  in 
the  shoes  of  the  laborers  who  received  orders  on  them  for  goods  simply  be- 
cause the  orders  were  given  as  credits  upon  current  wages  is  not  enough.  It 
may  have  been  of  some  convenience  to  the  workmen  to  receive  such  orders 
in  advance  of  one  of  the  regular  pay  days,  but  it  was  a  convenience  for  which 
they  doubtless  more  than  paid,  for  it  appears  that  if  they  insisted  upon  money 
instead  of  goods  a  discount  of  from  15  to  35  per  cent,  was  exacted.  Neither 
was  the  scheme  without  profit  to  the  debtor  for  the  arrangement  was  that  the 
Furnace  Company  should  give  credit  for  these  orders  on  Browder  &  Co.  only 
to  the  extent  of  95  per  cent,  of  their  face  value. 

"So,  too,  if  it  did  not  suit  the  convenience  of  the  Furnace  Company  to  pay 
these  orders  when  the  wages  of  the  men  became  due  an  ordinary  promissory 
note  was  given  in  settlement  or  a  mere  credit  was  given  upon  the  books  for 
the  aggregate  of  the  orders  presented.  All  of  these  circumstances  tend  to 
indicate  that  the  ordinary  relation  of  debtor  and  creditor  existed  and  that  the 
parties  acted  upon  the  erroneous  idea  that  because  the  orders  given  were  in 
partial  payment  of  wages  that  the  debt  thus  created  would  stand  in  the  shoes 
of  the  debt  paid  off. 

"Neither  would  be  justified  in  reversing  the  order  denying  subrogation  when 
it  is  evident  that  subrogation  will  prejudice  the  rights  of  the  very  laborers  whose 
claims  were  only  partially  paid  off  by  the  goods  supplied  them  upon  the  em- 
ployer's order. 

"The  distinct  stipulation  is  that  the  assets  of  the  bankrupt,  after  paying  ex- 
penses, will  not  pay  labor  claims  proper  in  full  if  this  substitution  is  allowed. 

"Being  a  pure  equity,  subrogation  by  agreement  with  the  debtor  alone  will 
not  be  accorded  if  it  impair  the  security  of  the  creditor  for  the  remainder  of 
his  debt  or  prejudice  innocent  third  parties  having  equities  of  equal  rank." 
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§  2280.  Subrogation  of  Sureties  for  Bankrupt  to  Creditors' 
Rights  and  of  Creditors  to  Indemnity  Given  Sureties. — ^Likewise, 
sureties  for  the  bankrupt  are  entitled  to  subrogation,  pro  tanto,  to  the  cred- 
itors' rights  and  indemnities;  and  creditors,  on  their  part,  are  entitled  to 
subrogation  to  indemnity  given  sureties  for  the  debt. 

Thus,  a  retiring  partner  is  subrogated  to  the  claim  of  a  creditor  which 
he  has  been  compelled  to  pay;*^  and  the  trustee  of  one  bankrupt  partner 
may  prove  against  the  individual  estate  of  the  other  partner  the  claim  of 
an  individual  creditor  of  the  other  partner  for  which  he  was  surety  and 
which  he  has  paid.^"  Creditors  have  right  of  subrogation  to  the  indemnity 
given  by  the  debtor  to  the  surety.^^ 

And  of  course  a  surety  paying  the  bankrupt's  debt  is  entitled  to  subro- 
gation, pro  tanto,  to  the  creditor's  claim  and  rights. ^^ 

Thus,  a  surety,  upon  payment,  after  bankruptcy,  of  the  bankrupt's  debt, 
may  be  subrogated  to  a  valid  attachment  lien  held  by  the  creditor. 

Moody  V.  Huntley,  17  A.  B.  R.  904,  149  Fed.  797  (D.  C.  Vt.) :  "In  this 
country,  the  whole  current  of  authorities  is  that  payment  of  a  debt  by  a  surety 
or  endorser  is  considered  to  operate  as  an  assignment  of  it,  and  the  equity  of 
subrogation  has  received  a  liberal  and  broad  construction,  dependent,  however, 
upon  the  preliminary  question  of  fact  whether  the  payment  was  intended  as  a 
purchase  or  an  extinguishment  of  the  debt.  If  the  former,  the  surety  signer, 
as  the  purchaser,  may  be  subrogated  to  all  the  rights  of  the  original  creditor." 

Likewise,  a  surety  paying  a  claim  after  the  bankruptcy  may  be  subrogated 
to  the  claimant's  right  to  rescind  the  sale  and  reclaim  the  property. 

Sessler  v.  Paducah  Distilleries  Co.,  21  A.  B.  R.  733,  168  Fed.  44  (C.  C.  A. 
La.) :  "  *  *  *  it  is  also  contended  that,  as  Menard  Bros,  took  no  express 
subrogation  at  the  time  of  payment,  they  acquired  no  rights  of  the  original 
creditor  to  rescind  the  sale.  There  may  be  some  doubt  as  to  whether  any 
subrogation  took  place  by  contract;  but  as  Menard  Bros,  were  sureties  of 
David  Brunner  [the  bankrupt],  and  paid  the  debt,  we  think  they  are  legally 
subrogated  under  the  Louisiana  Code.  *  *  *  We  have  no  doubt  about  the 
right  of  a  surety  to  prosecute  his--°-taim  in  bankruptcy  in  the  name  of  the 
principal  creditor,  when  subrogation!  s  place  after  proof  of  debt.'' 

And  a  wife,  who  has  mortgaged  I  /separate  property  for  her  husband's 
debt,  will  be  subrogated  to  the  c\  /itor's  claim  on  payment  thereof. s* 
Likewise,  sureties  paying  their  princj  jals'  debts  in  whole  or  in  part  are  sub- 
rogated pro  tanto,  to  the  creditors'  claims  and  right  in  the  dividends.^* 

Again,  children  who  have  surrendered  to  their  father  insurance  policies 
for  specific  purposes,  have    been    held    subrogated,  as  sureties,  where  the 

49.  In  re   Dillon,  4  A.   B.   R.   63,   100  53.    See   ante,    §    613. 

Fed.   637    (D.    C.   Mass.).  53.  In  re  Carter,  15  A.  B.  R.  136,  138 

50.  In  re  Mason  &  Son,  3  A.   B.  R.       Fed.  846  (D.  C.  Ark.). 

60   (Ref.   R.   I.).  54.    See    ante,     subject     of     surety's 

51.  In  re   Printing  Co.  v.   Brew  Co.,       claims,    §    613. 
4   A.    B.    R.    183,    101    Fed.    699    (C.    C. 

A.   Ky.). 

3  R  B— 78 
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proceeds  of  the  policies   have   been   misapplied   to   the  extinguishment  of 
liens.^^ 

§  2281.  Subrogation  of  Interested  Party,  Paying  to  Preserve 
Assets. — Where  one,  not  a  volunteer  but  interested  in  the  bankrupt's 
business  or  in  the  property  involved,  pays  a  claim  in  order  to  preserve  or 
protect  the  business  or  property,  the  claim  is  not  necessarily  extinguished, 
but  he  may  be  subrogated  to  the  rights  of  the  claimant. 

Thus,  a  remainderman  furnishing  money  to  pay  taxes  to  a  bankrupt  life 
tenant,  who  has  been  collecting  rents  after  the  bankruptcy,  the  trustees 
in  bankruptcy  having  successively  resigned,  is  entitled  to  reimbursement 
out  of  the  bankrupt  estate. ^^ 

And  the  doctrine  of  subrogation  will  be  applied  whenever  a  person,  not 
a  mere  volunteer,  pays  a  debt  or  demand,  which,  in  equity  and  good  con- 
science, should  have  been  satisfied  by  another.^^ 

This  doctrine  has  been  applied  in  favor  of  a  partner  who  had  sold  out 
but  had  failed  to  notify  creditors  of  the  dissolution  of  the  firm,  and  who 
was  subsequently  jointly  sued  on  a  debt  contracted  by  the  remaining  part- 
ner after  the  dissolution,  and  who  had  left  security  with  the  sheriff  to 
pay  the  execution  in  case  the  remaining  partner  could  not  be  made  to  pay 
it;  the  court  holding  the  judgment  was  not  "paid,"  though  originally 
marked  so  by  the  sheriff,  but  was  still  alive  as  against  the  trustee  in  bank- 
ruptcy of  the  remaining  partner.^^ 

Thus,  again,  where  the  owners  of  logs  paid  off  workmen's  liens,  in  or- 
der to  prevent  foreclosure,  the  employers  of  the  workmen  having  become 
bankrupt,  the  log  owners  were  held  entitled  to  subrogation  to  the  work- 
men's liens. 88 

So,  an  assignee  for  the  benefit  of  creditors,  who  has  redeemed  a  pledge, 
will  be  entitled  to  a  claim  against  the  estate  for  the  amount  advanced  by 
him.eo 

§  2282.  Mere  Volunteers    Not  Entitled   to    Subrogation. — But   a 

mere  volunteer,  not  interested  in  the  property  involved  nor  acting  in  pur- 
suance of  an  agreement  for  subrogation,  is  not  entitled  to  subrogation. 

Thus,  as  to  the  purchaser  of  a  tax  title,  where  a  city,  after  filing  a  claim 
for  unpaid  taxes  upon  the  real  estate  of  a  bankrupt,  sold  under  mortgage 
foreclosure  in  the  state  court  free  of  all  taxes  (the  state  court  refusing  to 
order  the  taxes  paid  from  the  proceeds  because  the  Bankruptcy  Act  was 

55.  In  re  MacDougall,  33  A.  B.  R.  59.  Obiter,  In  re  Langley  &  Alder- 
762,  175  Fed.  400  (D.  C.  N.  Y.).  son,   24  A.   B.   R.  69   (Ref.  affirmed  by 

56.  In  re  Force,  4  A.  B.  R.  114  (Ref.  D.  C).  This  case  is  obiter,  because 
Mass.).  As  to  reimbursement  for  taxes  it  was  held  that  the  transferring  of 
paid  and  subrogation  to  tax  liens  paid  the  time  checks  created  an  actual  as- 
off,   see   ante,   §   2149.  signment. 

57.  In  re  Bruce,  19  A.  B.  R.  770,  158  60.  In  re  William  W.  Rudd,  25  A.  B. 
Fed.   123    (D.    C.   N.   Y.).  R.  35,  180  Fed.  312   (D.   C.   N.  Y.). 

58.  In  re  Bruce,  19  A.  B.  R.  770,  158 
Fed.   123   (D.  C.   N.  Y.). 
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thought  to  require  priority  of  payment  thereof  from  the  personal  estate  of 
the  bankrupt)  sells  the  property  for  the  unpaid  taxes  as  provided  by  stat- 
ute, the  purchaser  at  the  tax  sale  was  held  not  to  be  entitled  to  subrogation 
to  the  city's  right  of  priority  of  payment  from  the  bankrupt  estate. 

In  re  Brinker,  13  A.  B.  R.  135,  138  Fed.  634  (D.  C.  N.  Y.) :  "Nor  does  the 
principal  of  the  right  of  equitable  subrogation  have  application  here.  *  *  * 
The  purchasers  of  the  tax  certificates  were  not  obliged  to  bid  in  the  property 
at  the  tax  sale  in  order  to  protect  themselves.  They  were  not  mortgagees  or 
judgment  creditors,  or  even  creditors,  of  the  bankrupt.  They  are  third  parties 
to  the  transaction,  pure  and  simple,  and  accordingly  cannot  invoke  the  aid  of 
the  doctrine  of  subrogation." 

Thus,  also,  the  paying  of  a  bankrupt  corporation's  pay  roll,  but  with  no 
understanding  for  subrogation,  either  with  the  corporation  or  the  work- 
men, and  without  present  pecuniary  interest,  does  not  entitle  to  subroga- 
tion.*i 

§  2283.  No  Subrogation  of  Trustee  to  Liens  on  Exempt  Property 
Paid  Off  on  Eve  of  Bankruptcy. — No  right  of  subrogation  to  liens  on 
exempt  property  paid  off  by  the  bankrupt  on  the  eve  of  bankruptcy  exists 
in  favor  of  the  trustee.®^ 

Division  7. 
Procedure  on  Distribution. 

§  2284.  Distribution  to  Be  Based  on  Order  of  Court. — The  trustee 
should  make  no  distribution  without  first  obtaining  an  order  of  the  court. 
Where  there  are  partnership  and  individual  assets  and  liabilities  for  ad- 
ministration, the  marshaling  of  the  estates  is  to  be  based  upon  an  order  of 
the  court.  Likewise,  priority  claims  are  not  to  be  paid  until  allowed  and 
ordered  paid  by  the  court.  Dividends  are  not  to  be  paid  until  declared  and 
ordered  paid  by  the  court. 

There  seems  to  be  no  set  form  of  procedure  for  bringing  about  these 
orders  of  distribution.  Undoubtedly,  a  formal  motion  would  be  proper, 
although  in  practice  it  is  not  customary.  Usually  the  order  marshaling 
the  estates,  where  partnership  and  individual  estates  are  being  admin- 
istered in  one  bankruptcy,  and  the  order  declaring  a  dividend,  are  made 
upon  oral  motion,  generally  at  the  coming  on  of  the  hearing  upon  the 
trustee's  report. 

61.  In  re  Taft,  13  A.  B.  R.  417,  133  R.  534,  133  Fed.  30  (C.  C.  A.  Calif.); 
Fed.  511  (C.  C.  A.  Ohio).  Unreported  obiter.  Southern  Irr.  Co.  v.  Wharton 
case  Theobald  v.  Hammond  (decided  Nat.  Bank,  38  A.  B.  R.  941  (Civ.  App. 
as  case  No.   1339,   C.   C.  A.   Ohio).  Tex.);  contra.  In  re  Boston,  3  A.  B.  R. 

62.  Obiter,    In   re   Wilson,   10  A.    B.  388,   98  Fed.   587    (D.   C.   Neb.). 
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Trusti;e's  ReJports  and  Meetings  of  Creditors  to  Consider  Them. 

§  2285.  Trustees'  Reports. — The  first  step  in  practice  towards  the 
distribution  of  the  assets  is  the  filing  by  the  trustee  of  one  of  the  reports 
required  by  the  statute  and  Supreme  Court's  General  Orders  to  be  filed 
by  him  from  time  to  time  as  part  of  his  duties. 

It  is  one  of  the  statutory  duties  of  the  trustee  to  report  to  the  court, 
in  writing,  the  condition  of  the  estate  and  the  amount  of  money  on  hand, 
and  such  other  details  as  may  be  required  by  the  court,  within  the  first 
month  after  his  appointment  and  every  two  months  thereafter,  unless 
otherwise  ordered  by  the  court. ^^ 

§  2286.  Form  of  Trustee's  Reports. — The  form  of  trustee's  report 
prescribed  by  the  Supreme  Court,  known  as  Ofiicial  Form  No.  49,  should 
be  followed  with  such  alterations  as  may  be  necessary  to  suit  the  particu- 
lar case.®^ 

This  form,  like  the  other  prescribed  forms,  is  merely  directory  and  need 
not  be  followed  where  the  facts  of  the  case  require  variation  from  them.^s 

And  here  it  might  properly  be  remarked  that  these  official  forms,  while 
indicative  of  the  supreme  court's  interpretations  of  the  statutory  provisions 
and  thus  valuable  in  aiding  in  the  interpreting  of  the  statute,  are  not  to 
be  absolutely  followed,  in  all  events,  but  may  be  altered  to  suit  the  cir- 
cumstances of  each  case.  Indeed,  the  last  order  of  the  Supreme  Court's 
General  Orders  in  Bankruptcy,  Order  No.  38  itself,  expressly  states  that : 

"The  several  forms  annexed  to  the  General  Orders  shall  be  observed  and  used, 
with  such  alterations  as  may  be  necessary  to  suit  the  circumstances  of  any 
particular  case." 

In  practice  the  trustee  does  not  attempt  to  follow  the  prescribed  form, 
No.  49,  in  making  his  reports  and  particularly  in  making  the  report  that 
is  preliminary  to  a  distribution  of  the  assets. ^^ 

The  report  made  at  this  stage  of  the  proceedings  usually  states  the 
amount  of  money  on  hand ;  the  amount  still  likely  to  come  in ;  the  expenses 
incurred  thus  far  in  the  administration  of  the  estate  and  those  that  are 
likely  to  be  incurred  therein  in  the  future;  the  costs  of  the  court's  officers, 
their  fees,  expenses  and  commissions ;  the  disbursements  already  ordered 
by  the  court;  the  several  amounts  claimed  by  creditors  who  claim  to  have 
priority  of  payment  out  of  the  fund,  and  the  several  amounts  claimed  by 

63.  Bankr.  Act,  §  47  (10).  See  ante,  tories)  must  regard  the  rules  as  pre- 
§  917.  scribed  by  the   Supreme   Court  in  the 

64.  Official  Form  No.  49.  general    orders    and    by    this    court    in 

65.  See  ante,  §  36.  the   district  rules.     *  *  *    These   rules 

66.  But  see  In  re  Carr,  8  A.  B.  R.  are  made  for  a  purpose  which'  they 
636,  116  Fed.  556  (D.  C.  N.  Car.),  serve  only  when  observed."  Also,  see 
where   the   court  says:     "They   (mean-  ante,  §  26. 

ing  the   referees,   trustees   and   deposi- 
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general  creditors  who  are  without  priority;  the  report  usually  ending  or 
being  accompanied  with  a  request  that  the  dourt  allow  the  trustee  his 
expenses,  tax  the  fees  and  costs  and  commissions,  determine  the  validity 
and  priority  of  claims  and  order  them  paid  in  the  order  of  their  priority, 
and  finally  declare  a  dividend  to  creditors. 

§  2287.  Review  of  Order  Approving  Trustee's  Report  and  Al- 
lowing Expenses  and  Commissions. — The  order  approving  the  trus- 
tee's report,  allowing  expenses  and  commissions  and  declaring  a  dividend 
may  be  reviewed.®'^ 

§  2288.  If  Meeting  Called  to  Consider  Report,  Ten  Days  Notice 
Requisite. — If  a  meeting  of  creditors  is  called  to  consider  the  report, 
ten  days  notice  by  mail  must  be  given  to  all  creditors,  unless  they  have 
waived  the  notice  in  writing.®  ^ 

§  2289.  Also,  if  Dividend  to  Be  Declared. — If  a  dividend  is  to  be 
declared,  ten  days  notice  thereof  likewise  must  be  given.®^ 

§  2290.  Contents  of  Notice. ^ — The  notice  need  not  state  the  items  of 
expenses  or  the  particular  amounts  of  the  various  applications  for  allow- 
ance of  attorneys'  fees,  etc.,  to  be  considered,  but  it  is  good  practice  to 
state  in  the  notice  as  much  of  this  kind  of  information  as  is  feasible,  for 
in  this  way  creditors  are  kept  informed  of  the  progress  of  the  estate,  and 
oftentimes  a  wholesome  corrective  influence  is  exercised  against  exorbi- 
tant charges  and  extravagant  allowances  for  attorneys'  fees  and  other  ex- 
penses. 

§  2291.  Auditing  of  Accounts. — It  is  the  duty  of  the  referee  in  charge 
to  audit  the  accounts  of  the  trustee,'^*'  also  that  of  the  receiver.''^  And  it 
is  the  referee's  duty  to  closely  scrutinize  the  accounts,  whether  exceptions 
are  filed  or  not.'^^ 

§  2292.  At  Time  and  Place  Set,  Report  to  Be  Passed  on,  Ex- 
penses AUowed,   Dividends  Declared  and  Distribution  Ordered. — 

At  the  time  and  place  set  in  the  notice,  it  is  usual  to  approve  or  disap- 
prove the  report,  in  whole  or  in  part,  allow  the  expenses  of  the  officers 

67.  In  re  Scherr,  14  A.  B.  R.  794  (D.  69.  Bankr.  Act,  §  58  (a)  (5).  See 
C.    Pa.).      See    post,    §    3839,    et    seq.,       ante,  §  565. 

"Appeal   and  Review."  70.  Gen.  Order  No.  XVII:     "All  ac- 

68.  Bankr.  Act,  §  S8  (a) :  "Creditors  counts  of  trustees  shall  be  referred  as 
shall  have  at  least  ten  days  notice  by  of  course  to  the  referee  for  audit,  un- 
mail,  to  their  respective  addresses  as  less  otherwise  specially  ordered  by  the 
they  appear  in  the  list  of  creditors  of  court."  Bankr.  Act,  §  63.  Also,  see 
the    bankrupt,    or    as    afterwards    filed  ante,   §'  517. 

with    the    papers    in    the    case    by   the  71.  Impliedly,  In  re  Reliance  Storage 

creditors,  unless  they  waive  notice  in  &  Warehouse  Co.,  4  A.  B.  R.  49,  100 
writing  of  *  *  *  all  meetings  of  Fed.  619  (D.  C.  Pa.).  See  ante,  §  518. 
creditors."     Also,  see  ante,  §  565.  72.  In  re   Baginsky,  3  A.   B.  R.  343 

(Ref.   La.).     See   ante,   §  517. 
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of  the  court  and  their  fees,  allow  claims  of  creditors,  including  those  en- 
titled to  priority  of  payment,  declare  a  dividend  and  order  distribution. 

§  2293.  Exceptions  to  Reports  and  Orders  of  Distribution. — Of 

course,  exceptions  may  be  taken  by  parties  in  interest,  to  the  approval  of 
the  reports,  and  the  allowance  of  expenses  and  fees  and  to  the  order  of 
distribution.''^  3 

But  the  creditor  desiring  to  take  such  exception  must  act  with  due  dili- 
gence, and  laches  may  be  fatal.''* 

§  2294.  Exceptions  to  Accounts  to  Be  Piled  Promptly. — Excep- 
tions to  the  receiver's  or  trustee's  account  should  be  filed  promptly.  They 
do  not  come  under  General  Order  21,  paragraph  6,  relative  to  the  re-ex- 
amination of  claims.'^s 

§  2294:|.  And  to  Bje  Verified. — And  the  exceptions  should  be  veri- 
fied.Ts 

§  2294^.  Surcharging  Accounts  for  Misconduct. — A  receiver's  ac- 
count has  been  surcharged  with  part  of  the  loss  occasioned  by  his  careless- 
ness in  continuing  to  conduct  business  at  a  steady  loss,  where  his  books 
were  improperly  kept,  funds  commingled  and  the  management  left  in  the 
hands  of  the  bankrupt's  officers.'^'' 

73.  Instance,  In  re  Kyte,  19  A.  B.  R.  Exceptions  to  distribution — Practice 
768,  158  Fed.  121  (D.  C.  Pa.).  as  to  time  of  filing.     In  re  Heebner,  13 

74.  Instance,  In  re  Carothers  &  Co.,  A.  B.  R.  356,  133  Fed.  1003  (D.  C.  Pa.). 
27  A.  B.  R. '603,  193  Fed.  691  (D.  C.  76.  In  re  Ketterer  Mfg.  Co.,  19  A. 
Pa.).  B.   R.  646,  156  Fed.  719   (D.  C.  Pa.). 

75.  In  re  Reliance  Storage  &  'Ware-  77.  In  re  Consumers'  Coffer  Co.,  30 
house  Co.,  4  A.  B.  R.  49,  100  Fed.  619  A.  B.  R.  835,  163  Fed.  786  (D.  C.  Pa.). 
(D.  C.  Pa.). 


CHAPTER  XIvII. 

Closing  and  Reopening  of  Estates. 

Synopsis  of  Chapter. 

DIVISION  1. 

§  3295.  Final  Report  and  Final  Meeting. 

§  2296.  Ten   Days   Notice  of  Final   Report  and   Final   Meeting. 

§  2397.  Trustee's  Duty  to  File  Final  Report. 

§  2398.  Estate   Closed  by   Order   Approving   Trustee's    Report   and   Discharging 

Trustee  from  His  Trust. 
§  3399.  Certifying  to  Referee's  Record  and  Transmitting  to  District  Clerk. 

DIVISION  2. 

§  3300.  Jurisdiction  to  Reopen  Estates. 

§  3301.  Only  One  Ground  for  Reopening — Lack  of  Full  Administration. 

§  3303.  Duty  of  Court  to  Reopen  on  Proper  Showing. 

§  3303.  But  Reopening,  Matter  of  Sound  Discretion. 

§  2304.  What  Is  Lack  of  "Full"  Administration. 

§  2305.  No  Time  Limited  for  Application  to  Reopen. 

§  2306.  But  Must  Be  within  Reasonable  Time:     Laches  Will  Bar. 

§  3307.  Application  Not  a  "Suit"  within  §  11  (d)  Limiting  "Suits"  to  Two  Years. 

§  3308.  Procedure:    Application  to  Be  to  Judge. 

§  2309.  No  Formality  Requisite  in  Application. 

§  3310.  But  Not  to  Be  Indefinite:    Should  Be  Verified  and  Show  Assets  Unad- 

ministered  or  Other  Lack. 
§  3311.  Who   May  Apply:     Only   Creditors   Who   Have   Proved   or   May   Prove 

Claims,  Competent. 
§  2313.  Who  May  Oppose  Reopening. 

§  2313.  Whether  Third  Party  Who  Has  Interests  in  Property  Competent. 
§  3314.  Trustee  Elected  Anew  and  Administration  to  Proceed  in  Usual  Manner. 
§  3315.  Reopening  Does  Not  'Toll  Year's  Limitation  for  Proof  of  Claims. 

Division    1. 

Ci,osing  of  Estates — Final  Meeting. 

§  2295.  Final  Report  and  Final  Meeting. — If  no  appeal  or  error 
proceedings  are  pending,  the  final  dividend  is  declared,  the  trustee's  final 
report  filed,  the  final  meeting  of  creditors  held  and  the  estate  closed  and 
the  trustee  discharged  of  his  trust. ^ 

1.  A  final  settlement  of  the  bank-  understood  and  from  which  the  bank- 
rupt's estate  will  not  be  ordered  until  a  rupt  and  his  creditors  can  see  what  has 
full  and  complete  record  of  the  proceed-  been  done  with  their  money.  In  re 
ings  is  made,  showing  that  they  have  Carr,  8  A.  B.  R.  635,  116  Fed.  556  (D. 
"been  conducted  in  accordance  with  the  C.  N.  Car.). 

requirements    of    the    statute    and   the  It   has  been    held,   that  a   final   divi- 

General  Orders  of  the  Supreme  Court  dend  may  be  declared  at  a  final  meet- 

and  the  district  court  rules,  and  a  bal-  ing.     See  ante,  §  2211. 
ance   sheet   is   presented  which   can   be 
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§   2296.   Ten  Days  Notice  of  Final  Report  and  Final  Meeting. — 

Ten  days  notice  by  mail  must  be  given  of  the  final  meeting  of  creditors,  to  all 
creditors  except  those  who  have  waived  notice  in  writing.^ 

§  2297.  Trustee's  Duty  to  File  Final  Report. — It  is  the  trustee's 
duty  to  lay  before  the  final  meeting  of  the  creditors  a  detailed  statement 
of  the  administration  of  the  estate,  and  to  make  the  final  report  and  file 
the  final  account  with  the  referee  fifteen  days  before  the  day  fixed  for 
the  final  meeting  of  the  creditors.^ 

And  the  trustee  may  be  in  contempt  for  failure  to  obey  an  order  requir- 
ing him  to  file  a  final  account.* 

§  2298.  Estate  Closed  by  Order  Approving  Trustee's  Report 
and  Discharging  Trustee  from  His  Trust. — Upon  approval  of  the  final 
account  and  report  the  trustee  is  discharged  of  his  trust  and  the  estate  is 
closed,  an  order  to  this  effect  being  entered.^ 

It  is  by  the  holding  of  such  final  meeting  and  the  entry  of  such  order 
of  approval  that  the  closing  of  the  estate  is  technically  eflfected.^ 

Clark  i:  Pidcock,  12  A.  B.  R.  315,  129  Fed.  745  (C.  C.  A.  N.  J.):  "The  estate, 
however,  was  not  technically  closed  because  there  was  no  final  meeting  of  cred- 
itors or  discharge  of  a  trustee  upon  the  settlement  of  his  accounts." 

§  2299.  Certifying  to  Referee's  Record  and  Transmitting  to 
District  Clerk. — The  referee  thereupon  certifies  to  his  record  and  trans- 
mits it  to  the  district  clerk,  along  with  all  the  files ;  which  thereafter  are  filed 
and  remain  the  record  and  files  of  the  bankruptcy  court  in  that  case.'' 

Division   2. 

Reopening  of  Estates  Once  Closed. 

§  2300.  Jurisdiction  to  Reopen  Estates. — The  bankruptcy  court 
has  jurisdiction  to  reopen  estates  once  closed,  whenever  it  appears  they 

2.  Bankr.  Act,  §  58  (a) :  Ten  days  no-  tered  after  ten  days  notice  by  mail  to 
tice,  etc.,  must  be  given  of  "(6)  the  fil-  all  creditors  and  in  default  of  objec- 
ing  of  the  final  accounts  of  the  trustee,  tions  from  any  of  them,  neverthe- 
and  the  time  when  and  the  place  less  the  district  court  has  power  to  va- 
where  they  will  be  examined  and  cate  the  order.  Brown  v.  Persons,  10 
passed  upon."'  A.  B.  R.  416  (C.  C.  A.  N.  J.). 

3.  Bankr.  Act,  §  47  (7)  &  (8).  See  6.  Section  2  gives  the  bankruptcy 
ante,  §  517.    ,  court  jurisdiction  to  "(8)   close  estates 

4.  Obiter,  O'Connor  v.  Sunseri,  26  A.  whenever  it  appears  that  they  have 
B.    R.    1,    184    Fed.  712  (C.  C.  A.  Pa.).  been  fully  administered,  by  approving 

Judge  Making  Conditional  Order  of  the  final  accounts  and  discharging  the 

Commitnient  in  Effect  Extending  Time  trustees;  and  reopen  them  whenever  it 

May  Necessitate  New  Contempt  Pro-  appears  they  were  closed  before  being 

ceedings. — O'Connor  v.   Sunseri,   26  A.  fully  administered."     In  re  Stein,  1  A. 

B.  R.  1,  184  Fed.  712  (C.  C.  A.  Pa.).  B.   R.  663,  94  Fed.  134   (D.  C.   Ind.). 

5.  Where  the  referee  refuses  to  vacate  7.  Compare  suggestions  In  re  Carr, 
an  order  discharging  the  trustee,  so  that  8  A.  B.  R.  635,  116  Fed.  556  (D.  C.  N. 
creditors  may  file  exceptions  to  the  fi-  Car.). 

nal  account,  the  order  having  been  en- 
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have  not  been  fully  administered.* 

§  2301.  Only  One  Ground  for  Reopening— Lack  of  Full  Adminis- 
tration.— And  there  is  only  the  one  ground  for  reopening  an  estate, 
namely,  that  it  has  not  been  fully  administered. 

In  re  Paine,  11  A.  B.  R.  354,  127  Fed.  248  (D.  C.  Ky.) :  "The  power  to  reopen 
a  case  is  given  in  one  contingency  only,  namely,  when  it  appears  that  the  case 
was  closed  before  being  fully  administered." 

§   2302.   Duty  of  Court  to  Beopen  on  Proper  Showing. — And  it  is 

the  duty  of  the  court  to  reopen  estates  once  closed,  whenever  sufHcient 
proof  is  made  that  they  have  not  been  fully  administered.^ 

§  2303.  But  Reopening,  Matter  of  Sound  Discretion. — It  rests 
within  the  sound  discretion  of  the  court,  in  view  of  all  the  circumstances, 
to  reopen  a  case  because  of  the  estate  not  being  fully  administered. i** 

Simply  that  the  bankrupt  has  been  denied  a  discharge,  and  creditors 
may  pursue  him  on  old  debts,  will  not  cause  the  refusal  of  an  application 
to  reopen  the  estate.  The  creditors  may  pursue  the  assets  through  the 
machinery  of  the  bankruptcy  court  if  they  so  desire.^^  And  no  reopening 
will  be  granted  on  application  of  the  bankrupt  eighteen  months  after  his 
discharge,  where  no  assets  exist  and  the  only  object  is  to  make  a  creditor 
a  party  to  attempt  to  bar  him  by  the  discharge. ^^ 

§  2304.  What  Is  Lack  of  "Full"  Administration.— It  has  been  held 
that  the  existence  of  assets  unadministered  must  be  shown ;  ^^  but  probably 
there  may  be  other  lack  of  "full  administration"  that  might  authorize  a 
reopening.!* 

§  2305.  No  Time  Limited  for  Application  to  Reopen. — No  time  is 
fixed  by  statute  within  which  the  reopening  must  be  applied  for  or  made.^^ 

8.  Bankr.  Act,  §  2  (8).  In  re  Newton,  re  Soper  &  Slada,  1  A.  B.  R.  193  (Ref. 
6  A.  B.  R.   52,  107  Fed.  430   (C.   C.  A.       N.   Y.). 

Mo.);  In  re  Paine,  11  A.  B.  R.  354,  127  11.  In  re  Barton's  Estate,  16  A.  B.  R. 

Fed.  248   (D.  C.  Ky.);  impliedly,  Clark  576,  144  Fed.  540  (D.  C.  Ark.). 

V.  Pidcock,  12  A.  B.  R.  309  (C.  C.  A.  N.  12.  In  re  Spicer,  16  A.  B.  R.  802,  145 

J.);  impliedly,  In  re  Ryburn,  16  A.  B.  Fed.  431   (D.  C.  N.  Y.). 

R.    514,    145    Fed.    662    (D.    C.    Conn.);  13.  In  re  Newton,  6  A.  B.  R.  52,  107 

impliedly,     In   re    Barton's    Estate,     16  Fed.  439   (C.  C.  A.  Mo.). 

A.  B.  R.  569,  144  Fed.  540  (D.  C.  Ark.).  14.  See,    by    way    of    suggestion,  al- 

Instance,   Traub    v.    Marshall    Field    &  though  contra.  In  re  Soper  &  Slada,  1 

Co.,  25  A.  B.  R.  410,  182  Fed.  622  (C.  A.  B.  R.  193  (Ref.  N.  Y.). 

C.  A.  Ala.).  District    court's  simple  order  affirm- 

9.  In  re  Newton,  6  A.  B.  R.  52,  107  ing  a  referee's  order  denying  an  applica- 
Fed.  430   (C.  C.  A.  Mo.).  tion  to  reopen  a  case  must  be  taken  to* 

10.  In  re  Paine,  11  A.  B.  R.  351,  127  affirm  the  referee's  findings  of  fact 
Fed.  248  (D.  C.  Ky.),  where  the  appli-  that  there  were  no  unadministered  as- 
cation  was  made  on  the  ground  that  sets.  In  re  O'Connell,  14  A.  B.  R.  237, 
the   bankrupt   had    concealed   assets.  137   Fed.  838   (C.   C.  Mass.). 

In  re  Goldman,  11  A.  B.  R.  707,  129  15.  In  re  Paine,  11  A.  B.  R.  354,  127 

Fed.  212   (C.  C.  A.  N.  Y.),  also  to  re-  Fed.  248  (D.  C.    Ky.).    Not    directly  in 

cover  concealed  assets.  point  but   inferentially,   Clarke  v.   Pid- 

Inferentially,  In  re  Newton,  6  A.  B.  cock,  12  A.  B.  R.  309  (C.  C.  A.  N.  J.): 

R.  52,  107  Fed.  430  (C.  C.  A.  Mo.) ;  In  "We  do  not  see  that  any  lapse  of  time, 
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§  2306.  But  Must  Be  within  Reasonable  Time:  Laches  Will  Bar. 

— The  application   for  the  reopening  must  be  made   within  a  reasonable 
time ;  ^^  and  laches  will  bar  the  right. 

In  re  Paine,  11  A.  B.  R.  351,  127  Fed.  348  (D.  C.  Ky.)  :  "Something  is  doubt- 
less left  to  the  sound  discretion  of  the  court  upon  a  consideration  of  all  the 
circumstances  surrounding  each  case.  It  would  not  be  supposed  that  the  court 
would  as  readily  reopen  a  case  where  the  creditors  knew  all  the  facts  and  slept 
on  their  rights  as  where  the  concealment  of  assets  was  not  only  artful  but  was 
unknown  to  the  creditors,  and  not  discovered  by  them  for  a  long  period.  I  take 
the  proper  rule  to  be  that  a  fairly  reasonable  time,  under  all  the  circumstances 
of  a  case,  should  be  allowed,  and  that  if  the  parties  who  had  full  knowledge 
delayed  an  unreasonable  time  to  seek  to  reopen  a  case,  their  laches  would  au- 
thorize the  court  to  refuse  to  do  so.  But  neither  the  statute  nor  judicial  discre- 
tion dictates  any  hard  and  fast  rule  in  the  premises." 

Each  case  must  be  decided  on  its  own  facts. ^'^  Thus,  a  case  will  not  be 
reopened  on  the  application  of  a  creditor  in  order  to  let  him  come  in  and  con- 
test the  bankrupt's  claim  to  exemptions,  where  such  creditor  has  been  duly' 
scheduled  and  has  had  due  notice  of  the  proceedings. ^^ 

Likewise,  seven  years  after  a  bankrupt  has  been  granted  a  discharge 
the  proceedings  in  bankruptcy  will  not  be  re-opened  for  alleged  fraud- 
ulent concealment  of  assets,  upon  the  petition  of  an  assignee  of  a  judg- 
ment, verified  only  on  information  and  belief,  which  fails  to  show  what 
property  was  surrendered  by  the  bankrupt  or  what  representations  were 
made  in  his  schedules  as  to  property  surrendered  by  him  or  that  any  cred- 
itor was  deceived  as  to  the  facts  or  when  the  alleged  fraud  was  discovered. ^^ 

But,  in  a  case  where  the  referee  had  never  even  called  a  meeting  of 
creditors  in  the  original  bankruptcy,  and  no  trustee  had  ever  been  ap- 
pointed, reopening  was  permitted  after  the  lapse  of  nearly  ten  years. ^^ 

§  2307.  Application  Not  a  "Suit"  within  §  11  (d)  Limiting 
"Suits"  to  Two  Years. — The  apphcation  to  reopen  a  case,  upon  the 
ground  that  the  proceedings  were  closed  before  the  estate  was  fully  ad- 
ministered, is  not  a  "suit"  within  the  meaning  of  §  11  (d),  providing  that 
suits  shall  not  be  brought  by  or  against  a  trustee  subsequent  to  two  years 
after  the  estate  is  closed. ^^ 

or   at   all   events,   the   time   elapsed   in  16.  In  re  Paine,  11  A.  B.  R.  351,  127 

the  present  case,  can  have  the  effect  of  Fed.  248  (D.  C.  Ky.). 

taking  away  this  discretion  to  appoint  17.  Traub  v.    Marshall  Field    &  Co., 

a    trustee,     conferred    by    the    section  25  A.  B.  R.  410,  183  Fed.  622  (C.  C.  A. 

quoted  upon  a  court  of  bankruptcy."  Ala.). 

Impliedly     (where     ten     years     had  18.   In  re   Reese,  8  A.  B.   R.  411,  115 

elapsed),  In  re  Pierson,  23  A.  B.  R.  58,  Fed.  993   (D.  C.  Ala.). 

174   Fed.   160    (D.    C.    N.   Y.).      But   in  19.  Vary  v.  Jackson,  21  A.  B.  R.  334, 

this  case  the  facts  show  that  the  ref-  164  Fed.  840  (C.  C.  A.  Ala.), 

eree    had    never    called    a    meeting    of  20.  In  re  Pierson,  23  A.  B.  R.  58,  174 

creditors  in  the  original  bankruptcy.  Fed.  160  (D.  C.  N.  Y.). 

Traub  v.  Marshall   Field  &  Co.,  25  A.  21.  In  re  Paine,  11  A.  B.  R.  351,  137 

B.  R.  410,  182  Fed.  623  (C.  C.  A.  Ala.).  Fed.  248  (D.  C.  Ky.). 
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§  2308.  Procedure:  Application  to  Be  to  Judge. — Reopening  is 
accomplished  by  an  application  to  the  district  judge,  who,  if  he  approves 
the  application,  enters  an  order  reopening  the  case  and  re-referring  the 
case  to  a  referee;  who  thereupon  calls  a  new  meeting  of  creditors  for 
the  election  of  a  new  trustee,  and  closes  the  estate  again  in  the  regular 
manner,  when  it  has  been  finally  fully  administered.^^ 

§  2309.  No  Formality  Requisite  in  Application. — No  particular 
formality  is  necessary  in  the  application. ^^ 

§  2310.  But  Not  to  Be  Indefinite:  Should  Be  Verified  and  Show- 
Assets  Unadministered  or  Other  Lack. — But  the  application  should 
not  be  indefinite,  and  it  should  be  supported  by  affidavit,  and  it  should 
show  assets  unadministered. 

In  re  Newton,  6  A.  B.  R.  53,  107  Fed.  429  (C.  C.  A.  Mo.):  "We  do  not  wish 
^to  be  understood  as  holding  that  the  petition  to  reopen  an  estate  once  closed 
inust  be  of  any  formal  or  technical  character.  Such  is  not  necessary,  and  in  the 
practical  administration  of  the  Bankruptcy  Act  is  not  advisable,  but  such  peti- 
tion must  be  either  in  itself,  or  in  connection  with  supporting  affidavits,  of  such 
persuasive  character  as  to  reasonably  satisfy  the  court  of  the  requisite  jurisdic- 
tional fact,  namely,  that  there  are  some  assets  belonging  to  the  bankrupt  which 
have  not  been  administered.  We  are  of  opinion  that  the  petition  in  this  case, 
if  treated  as  a  proceeding  to  reopen  the  estate,  was  vitally  defective,  in  that  it 
failed  to  state  any  substantial  or  definite  facts  from  which  the  court  could  rea- 
sonably find  that  there  were  assets  to  be  administered." 

Or,  if  not  assets  unadministered,  then  some  other  lack  of  due  adminis- 
tration.2* 

§  2311.  Who  May  Apply:  Only  Creditors  Who  Have  Proved  or 
May  Prove  Claims,  Competent. — Only  creditors  who  have  proved,  or 
are  still  entitled  to  prove,  their  claims  may  have  the  estate  reopened.  Thus, 
a  former  trustee  is  not  a  competent  party ;  ^^  nor  is  a  creditor  who  did  not 
prove  his  claim  within  the  year  after  the  adjudication;  ^s  but  a  creditor 
who  filed  his  proof  of  claim  within  the  year,  although  the  estate  was  closed, 
is  a  competent  party.^'^    And  the  assignee  of  a  claim  that  was  duly  proved 

22.  But  compare.  In  re  Sonnabend,  Contra,  where  no  claims  were  orig- 
18  A.  B.  R.  119  (Ref.  Mass.),  where  it  inally  filed.  In  re  Pierson,  23  A.  B.  R. 
is  held,  that  the  referee  has  the  power  58,  174  Fed.  160  (D.  C.  N.  Y.).  But 
to  reopen  the  estate.  this    contra   doctrine   is   not   to   be   ap- 

23.  In  re  Newton,  6  A.  B.  R.  52,  107  proved.  The  facts  in  the  case,  however. 
Fed.  430  (C.  C.  A.  Mo.).  seem  to  disclose  great  laxity,  if  not  ir- 

24.  In  re  Soper  &  Slada,  1  A.  B.  R.  regularity,  on  the  part  of  the  referee  in 
193  (Ref.  N.  Y.).  the     original    bankruptcy — he   did    not 

25.  In  re  Paine,  11  A.  B.  R.  351,  137  even  call  a  meeting  of  creditors! 

Fed    246   (D    C.   Ky.).  27.  In  re  Paine,  11  A.  B.  R.  351,  127 

26.  In  re  Paine,  11  A.  B.  R.  351,  127  Fed.  246  (D.  C.  Ky.),  where  the  cred- 
Ffrd.  246  (D.  C.  Ky.) ;  In  re  Meyer,  25  itor  filed  his  claim  in  the  clerk's  of- 
A.  B.  R.  44,  181  Fed.  904  (D.  C.  Ore.).  fice  within  the  year,  the  estate  before 

the  referee  having  been  already  closed. 
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within  the  year  is  a  competent  party,  although  the  claim  was  not  assigned 
to  him  until  more  than  a  year  after  the  estate  had  been  closed.^* 

§  2312.  Who  May  Oppose  Reopening. — It  is  questionable  whether  a 
bankrupt  is  competent  to  oppose  the  reopening  of  a  case. 

In  re  Paine,  11  A.  B.  R.  354,  127  Fed.  246  (D.  C.  Ky.) :  "Indeed,  if  a  bankrupt 
has  honestly  surrendered  all  his  assets  to  the  trustee,  he  seems  to  have  no  in- 
terest in  the  question  of  reopening  the  case." 

§  2213.  Whether  Third  Party  Who  Has  Interests  in  Property 
Competent. — It  does  not  appear  to  have  been  decided  whether  a  third 
party  who  has  an  interest  in  the  property  is  competent,  either  to  apply  for 
reopening  or  to  oppose  the  reopening  of  an  estate. 

§  2314.  Trustee  Elected  Anew  and  Administration  to  Proceed  in 
Usual  Manner. — Upon  the  reopening  of  the  estate  a  trustee  must  be 
elected,  the  old  trusteeship  not  being  revived  by  the  reopening.  And  the 
court  may  not  appoint  a  trustee  unless  the  creditors  have  first  been  given 
an  opportunity  to  do  so  and  have  failed  to  make  choice.^^ 

In  re  Newton,  6  A.  B.  R.  54,  107  Fed.  429  (C.  C.  A.  Mo.) :  "This  section,  in 
our  opinion,  confers  upon  the  creditors  of  the  estate  the  same  authority  and 
power  with  respect  to  the  appointment  of  a  trustee,  after  an  estate  once  closed 
has  been,  by  order  of  court,  reopened,  as  is  conferred  upon  them  at  the  first 
meeting  held   after   the   adjudication." 

The  reopening  of  the  estate  effects  no  more  than  the  putting  of  the  es- 
tate back  into  process  of  administration.  Steps  must  be  taken,  just  as  if 
the  estate  had  never  been  closed;  thus,  the  reopening  of  the  estate  on  the 
ground  of  an  alleged  fraudulent  conveyance  is  not  in  and  of  itself  an  au- 
thority to  bring  suit  to  set  the  conveyance  aside. ^*> 

Amendment  of  the  schedules  may  be  permitted  to  claim  exemptions  out 
of  newly-discovered  assets,  provided  the  bankrupt  has  not  been  acting  in 
bad  faith.31 

§  2315.  Reopening  Does  Not  Toll  Year's  Limitation  for  Proof  of 
Claims. — The  reopening  of  the  estate  does  not  toll  the  statutory  limita- 
tion of  one  year  from  the  adjudication  for  the  proof  of  debts;  and  subse- 

28.  Impliedly,  Clark  v.  Pidcock,  12  Inferentially,  obiter.  In  re  Barton's  Es- 
A.  B.  R.  314,  129  Fed.  745  (C.  C.  A.  tate,  16  A.  B.  R.  577,  144  Fed.  540  (D. 
N.  J.).  C.   Ark.).     But   compare   precedure   in 

29.  Bankr.  Act,  §  44  (a) :  "The  cred-  Clark  v.  Pidcock,  12  A.  B.  R.  315,  129 
itors  of  a  bankrupt  state  shall  at  their  Fed.  745  (C.  C.  A.  N.  J.). 

first  meeting    *    *    *     or  after  an  es-  SO.  In  re  Ryburn,  16  A.  B.  R.  514,  145 

tate  has  been  reopened     *     *     *     ap-  Fed.  662  (D.  C.  Conn.), 

point  one  trustee  or  three  trustees  of  31.  In  re  Irwin,  22  A.  B.  R.  165,  177 

such     state."  Fed.  284  (D.  C.  Pa.). 


§  2315 


CLOSING   AND   REOPENING   OF   ESTATES. 


2169 


quent  proceedings,  so  far  as  unsecured  creditors  are  concerned,  can  only 
redound  to  the  benefit  of  those  who  have  filed  their  proofs  of  claim  within 
the  year  after  the  adjudication. ^^ 


32.  In  re  Shaffer,  4  A.  B  R.  738,  104 
Fed.  431  (D.  C.  N.  Car.). 

Contra,  where  no  claims  were  origi- 
nally filed  and  no  trustee  originally  ap- 
pointed, In  re  Pierson,  23  A.  B.  R.  58, 
174  Fed.  160  (D.  C.  N.  Y.);  but  this 
doctrine  is  doubtful.  The  recounting, 
however,  of  the  omission  of  the  or- 
dinary steps  of  the  calling  of  a  meet- 
ing of  creditors,  of  the  appointment 
of  a  trustee,  etc.,  displays  such  a  lax- 
ity of  duty  on  the  part  of  the  bank- 
ruptcy referee  as  to  imply  an  aban- 
donment   of    the    original    bankruptcy. 

Bankrupt's  Former  Attorney,  Em- 
ployed by  Trustee  to  Collect  Old  Judg- 


ment Obtained  before  Bankruptcy,  No 
Lien  for  Fees  Earned  before  Bank- 
ruptcy.— Where  the  bankrupt's  attor- 
ney was  employed  by  the  trustee,  on 
reopening  the  estate,  to  collect  a 
claim  on  a  judgment  which  the  attor- 
ney had  obtained  previous  to  the 
bankruptcy,  the  attorney  having  pre- 
sented no  claim  for  attorney's  fees  for 
getting  the  judgment,  there  will  be  no 
lien  on  the  amount  recovered  for  the 
services  rendered  previous  to  the 
bankruptcy,  the  claim  therefore  hav- 
ing been  discharged.  In  re  Blum,  28 
A.  B.  R.  60,  193  Fed.  304  (D.  C.  N.  Y.). 


